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Mexican  C.  R.  Co.,  Pyman  S.  S.  Co.  ▼. 

(Mem.)     342 

Mica  Insulator  Co.,  Commercial  Mica 

Co.  V.    (Mem. ) 345 

Michigan  ex  rel.  Ellis,  Calder  v 1103 

Midland     Valley     R,     Co.,    West     ▼. 

(Mem.)    1205 

Miller,  Southern  R.  Co.  v 732 

Milter  ft  Lux,  Rickey  Land  &  Cattle 

Co.  V 1032 

Mills  ▼.  Johnson   (Mem.)    (215  U.  S. 

590) 340 

Milwaukee  Trust  Co.,  Knapp  v. 610 

Minneapolis  v.  Minneapolis  Street  R. 

Co.  (215  U.  S.  417)  ....  259 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 

y.    North    Dakota    ex    rel. 

McCue  (216  U.  S.  581)..  625 
T.  North  Dakota  ex  rel.  McCue 

(Mem.)     1212 

Minneapolis  Street  R.  Co.,  Minneapolis 
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Minnesota,  Chicago  O.  W.  R.  Co.  v.  . .  460 
Cudahy  Packing  Co.  v.  (Mem.)     351 

Oreai  Northern  R.  Co.  ▼. 446 

Shevlin-Carpenter  Co.  v 930 

Mississippi,  Grenada  Lumber  Co.  y.  826 
Grenada  Lumber  Co.  y.  (Mem.)  1213 
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Missouri,  K.  ft  T.  R.  Co.  y.  Blachley 

(Mem.)  (218U.  S.  667)  ..  1202 
T.  Hollan    (Mem.)    (216  U.  S. 

615)     639 

West  y.  (Mem.)   1205 

T.  Wise    (Mem.)     (216    U.    S. 

616)     639 

Missouri  P.  R.  Co.  y.  Kansas  ex  ret. 

Taylor  (216  U.  S.  262)  ...  472 
V.  Nebraska  (217  U.  S.  196)..  727 
V.  Nebraska    ex    rel.    Farmers' 

Elevator    Co.    (217    U.    S. 

196)     727 

Model  Land  Co.  y.  Gilchrist   (Mem.) 

(218  U.  S.  687)    1209 

MoflBtt  y.  Kelly  (218  U.  S.  400)    ....   1086 
Monk,  Lehigh  Valley  Transp.  Co.  y. 

(Mem.)  (217  U.  S.  608)..  901 
Monmouth  Steamboat  Co.,  Perth  Am- 

boy     Dry     Dock     Co.     y. 

(Blem.)     341 

Monongahela    Bridge    Co.    y.    United 

States  (216  U.  S.  177)  ..  485 
Monson,  United  States  y.  (Mem.)...  1208 
Montezuma   Canal   Co.   y.   Smithyille 

Canal  Co.  (218  U.  S.^71)   1074 

Moore,  Heany  y.  (Mem. )    642 

y.  United  States  ex  rel.  New- 

oomb    Motor    Co.    (Mem.) 

(216  U.  S.  608)    636, 

Moore    Bros.    y.    A.    Dreher    ft    Co. 

(Mem.)  (218  U.  S.  676) . .  1206 
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Moore  Printing  l^pewriter  Co.  y.  Na- 
tional Say.  ft  T.  Co.   (218 

U.  S.  422)    

Morales  y.  Ramos  (Mem.)    (217  U.  S. 

610)     

Morgan's  Louisiana  ft  T.  R.  ft  S.  S.  Ck>. 

V.  Street   (Mem.)    (217  U. 

S.  599)    

Morse,  Ex  parte   (Mem.)    (217  U.  S. 

596)     

y.  United  States   (Mem.)    (215 
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United  States  use  of  Hine  y.  . . 
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Co.     (Mem.)     (215    U.    S. 
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Mowinckel,  Dewar  y.   (Mem.)    

M.  S.  Dollar  S.  S.  *Co.,  Maritime  Ins. 

Co.  y.  (Mem.)   

Mullen  y.  Fomoff  (Mem.)    (215  U.  S. 
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N. 


1098 
901 

897 

890 

346 
1123 


345 
1205 

1205 

349 
350 

839 

344 

1155 

240 
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National  Surety  Co.  y.  Kansas  City 
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New  York  L.  Ins.  Co.,  Board  of  Ab- 
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T.  MeMaster    (Mem.)    (217  U. 
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V.  (Mem.)    1212 
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S.  Ste.  M.  R.  Co.  V 625 
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Northern  P.  R.  Co.,  Interstate  Com- 
merce Conmiission  v 608 
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Noyelty    Incandescent    Lamp    Co.    y. 
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(Mem.)     (217  U.  S.  603)     899 
y.  McBride  (Mem.)    (215  U.  S. 
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Nugent,   Stoffela  y.    856 
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Oceanica,  The,  Boland  y.  (Mem.)  ..  343 
O.  J.  Lewis  Mercantile  Co.  y.  Klep- 

ner    (Mem.)     (216    U.    S. 

620)    641 
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(Mem.)     340 

Old    Nick    Williams    Co.    y.    United 

States  (215  U.  S.  541)  318 
Olmsted  y.  Olmsted  (216  U.  S.  386)  530 
Omaha  y.  Omaha  Water  Co.   (218  U. 

S.  180)    991 

Omaha  Water  Co.,  Omaha  y 991 

O'Neil,  Illinois  C.  R.  Co.  y.  (Mem.)  899 
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(218  U.  S.  272)    1040 
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I  Orgain  y.  Martin  (Mem.)    (216  U.  S. 
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Osbom  y.  Froyseth  (216  U.  S.  571)  619 
Ottumwa,  International  Text-Book  Co. 

y.  (Mem.)    349 

Owen  y.  Dudley   (217  U.  S.  488)    ..  851 
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Pacific  Mail  S.  S.  Co.,  United  States 

y.  (Mem.)    1211 

Parker  y.  Van  Holt     See  Hawaiiaiv 
Tbust  Co.  V.  Von  Holt. 

Parrish,  Gill  y.  (Mem.)   1206 

Peale,  P.  k  K.  y.  Graham    (Mem.) 

(216  U.  S.  607)    347 

Peckham  y.  Henkel    (216  U.  S.  480)     579 
Pendleton  y.  United  States    (216  U. 

S.    305)     491 

Penman  y.  St.  Paul  F.  &  M.  Ins.  Co. 

(216  U.  S.  311)    493 

Penn    Mut.    L.    Ins.    Co.,    Manor    y. 

(Mem.)-    641 

People's  United  States  Bank,  Good- 
win y.   (Mem.)    1211 

Perry  Side  Bearing  Co.,  Chicago  Rail- 
way    Equipment     Co.     y. 

(Mem.)     640 

Perth  Amboy  Dry  Dock  Co.  y.  Mon- 
mouth Steamboat  Co. 
(Mem.)    (215  U.   S.  592)     341 

Peters,  Hopkins  y.   (Mem.)    899 

United  States  ex  reL  Kelley  y. 

(Mem.)     900 

Peterson,  International  Text  Book  Co. 

y 1201 

Pfaelzer    y.    Bach    Fur    Co.    (Mem.) 

(215  U.  S.  584)    338 

Philadelphia,  B.  &  W.  R.  <>>.,  Jen- 
nings  y 1031 

Philadelphia  Contributionship,  Har- 
rison y.    (Mem.)    898 

Philippine  Islands,  Roura  y.   1080 

Phillips,  Chase  y.  (Mem.)    639 

Pickens,  Atchison,  T.  &  S.  F.  R.  Co. 

y.    (Mem. )    350 

Pickett  y.  United  States   (216  U.  S. 

456)    ; 666 

Pierson  y.   Wabash   R.    Co.    (Mem.) 

(215  U.  S.  598)    343 

Piggf  International  Text-Book  Co.  y.    678 
Pitcaim  Coal  Co.,. United  States  ex 
reL,  Baltimore  &  0.  R.  Co. 

T.     292 

Pittsburgh  Mfg.  Co.  y.  Ludlow  Valye 
Mfg.  Co.   (Mem.)    (217  U. 

S.  608)   901 

Pitts  Liyery  Co.,  Woodward  Carriage 

Co.  y.  (Mem.) 351 

Pla,  San  Juan  Light  ft  Transit  Co.  y. 

(Mem.)     1211 

Plamondon  y.  Kansas  (Mem.)    3.10 

Plowman,  United  Statee  y. £23 
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Poehin  t.  Denrer  (Mem.)   (218  U.  8. 

666)    1201 

Pollitc,  Wabash  R.  Go.  y.  (Mem.)    ..   1206 

Portland,    Portland    Railway,    Light 

k  P.  Co.  ▼.   (Mem.)    1200 

Portland  Railway,  Light  &  P.  Co.  ▼. 
Portland  (Mem.)  (218  U. 
8.   686)    1200 

Porto  Rico,  Aybar  v.   (Mem.)    1203 

T.  Roman  Catholic  Apostolic 
Church  (Mem.)  (216  U.  8. 
611)     348 

Powhatan  Coal  &  Coke  Co.  ▼.  Nor- 
folk &  W.  R.  Co.  (Mem.) 
(218  U.  8.  690)    1231 

Prame  t.  Ferrell  (Mem.)    (216  U.  8. 

605)    , 345 

Preston,  Cochran  y.  (Mem.)    1211 

Price  y.  Henkel  (216  U.  8.  488)    581 

Pullman  Co.  y.  Kansas  ex  rel.  Cole- 
man  (216  U.  8.  66)    378 

Pyman  8.  8.  Co.  y.  Mexican  C.  R.  Co. 

(Mem.)     (215   U.   &   607)     342 


Q. 


Qaillin    y.    Atlantic    Mut.    Ins.    Co. 

(Mem.)    (218  U.   8.  682)   1208 
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Railroad  ft  Bkg.  Co.  Georgia,  Wright 

y.  (216  U.  8.  420)    544 

Railroad  &  Electric  Co.,  Washington, 

Brill  y.  (215U.  8.  527)   ..     311 
Railroad  &  8.  8.  Co.,  Morgan's  Louisi- 
ana ft  T.  y.  8treet  (Mem.) 

(217  U.  8.  599)    897 

Railroad  Co.,  Albany  ft  8.,  Delaware 
ft  H.  Co.  y.  (Mem.)  (215 
U.    8.    601    344 

Atlantic  Coast  Line,  y.  Charles 

(216  U.  8.  122)    411 

Atlantic  CotMt  Line,  y.  Geraty 

(Mem.;    (215  U.   8.   616)     350 

Atlantic   Coast  Line,   Huguley 

y.  (Mem.)   (216  U.  8.  623)     642 

Atlantic  Coast  Line,  Macon 
Grocery  Co.  y.  (215  U.  8. 
501 )    300 

Atlantic  Coast  Line,  y.  Mazur- 

sky    (216  U.  8.  122)    ....     411 

Atlantic  0)ast  Line,  Von  Lehe 

V.  (216  U.  8.  122)   411 

Baltimore    ft   'O.,    Haynes    y. 

(Mem.)    (215  U.   8.   608)     347 

Baltimore  ft  0.,  y.  Interstate 
Commerce  Commission 
(215  U.  8.  216)   164 

Baltimore  ft  O.,  y.  United 
States  ex  rel.  Pitcaim 
Coal  Co.    (215  U.  8.  481)     292 

Baltimore    ft    O.,    y.    Winters 

(Mem.)    (218  U.  8.   671)   1204 
S4  li.  ed. 


Railroad  Co.,  Baltimore  ft  O.  8.  W.,  y. 

United  States  (Mem.)  (216 

U.  8.  617)    639 

Chicago  ft  A.,  Interstate  Com- 
merce Commission  y.   (215 

U.  8.  479)    291 

Chicago,    B.    ft    (}.,    Interstate 

Commerce    Commission    y.    959 

Cuba,  y.  Crosby    (Mem.)    1212 

Delaware,  L.  ft  W.,  Interstate 

Commerce  Commission  y.  605 
Great   Falls   ft  O.  D.,  y.  Hill 

(Mem.)  (216  U.  8.  619)  640 
Illinois  C,  Interstate  Com- 
merce Commission  y.   (215 

U.  8.  452)   280 

Illinois   C,   y.   Kentucky    (218 

U.  8.  551)    1147 

Illinois   C,  y.   O'Neil    (Mem.) 

(217  U.  8.  604)    899 

Illinois  C,  y.  Sheegog  (215  U. 

8.  308)   208 

Illinois  C,  y.  Sheegog  (Mem.) 

(217  U.  8.  599)    897 

Lehigh      Valley,      y.      Cornell 

Steamboat  Co.   (218  U.  8. 

264)     1039 

Louisville  ft  N.,  y.  Gaston  (216 

U.  8.  418)    542 

Louisville  ft  N.,  v.  Melton  (218 

U.   8.   36)     921 

Midland      Valley,      West      v. 

(Mem.)  (218  U.  8.  675)  1205 
New  York  C.  ft  H.  R.,  Henry 

Du     Bois     Sons     Co.     y. 

(Mem.)  (215  U.  8.  596)  342 
New  York,  N.  H.  ft  H.,  v.  The 

Calderon   (Mem.)    (215  U. 

8.  599) 348 

New  York,  N.  H.  ft  H.,  Union 

Ferry  Co.  y.   (Mem.)    (218 

U.  a  676)   1206 

St.    Louis    ft    8.    F.,    West   y. 

(Mem.)  (218  U.  8.  675)  1205 
St  Louis,  K.  C.  ft  C,  y.  Wa- 
bash   R.    Co.    (217    U.    8. 

247)    752 

Union   P.,  y.   Harris    (215   U. 

S.   386)    246 

Union      P.,      Kuykendall      v. 

(Mem.)  (215  U.  8.  602)  344 
Union    P.,    Stuart   y.    (Mem.) 

(218  U.  8.  673) 1204 

Wabash,    Adelbert    College    v.. 

(Mem.)  (216  U.  8.  598)  343 
Wabash,    Pierson    y.     (Mem.) 

(215  U.  8.  508)    343 

Wabash,     y.     Pollita     (Mem.) 

(218  U.  8.  677)    1206 

Wabash,  St.  Louis,  K.  a  ft  C. 

R.  Co.  y.  (217  U.  8.  2^)  752 
Railway  Co.,  Arkansas  8.,  Louisiana 

ft   A.   R.   Co.   y.    (218  U. 
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Railway  Co.,  Atchison,  T.  &  S.  F.,  y. 

Hamble  (Mem.)   (217  U.  S. 

004)     899 

Atohison,  T.  &  S.  F.,  v.  ickens 

(Mem.)  (215  U.  S.  617)  360 
Atchison,  T.  k  S.  F.,  Roach  v. 

(218  U.  S.  169)    078 

Atchison,   T.   &  S.    F.,   ▼.   Se- 

well    (Mem.)     (216   U.   S. 

612)     348 

Atchison,  T.   k  S.   F.,  United 

SUtes  V.    (Mem.)    (217  U. 

S.  604)   899 

Atchison,  T.  k  S.  F.,  West  v. 

(Mem.)  (218  U.  S.  675)  1205 
Belt,  V.  United  States  (Mem.)  1213 
Central     of     Ga.,     v.     Wriglit 

(Mem.)  (215  U.  S.  617)  350 
Chesapeake    k    O.,    Chiles    v. 

(218  U.  S.  71)    936 

Chicago,    B.    k   Q.,    v.    United 

States    (Mem.)     1213 

Chicago      City,      Venner      v. 

(Mem.)  (218  U.  S.  669)  1203 
Chicago   G.   W.,   v.   Minnesota 

(216  U.  S.  234)    460 

Chicago,  M.  k  St.  P.,  United 

States  y.  (218  U.  S.  233)  1016 
Chicago,  R.  I.  &  P.,  Bumham 

H.   M.   Dry  Goods  Co.   v. 

(218  U.  S.  88)    946 

Chicago,  R.  I.  k  P.,  Hemdon 

V.  (218  U.  S.  136)    970 

Chicago,  R.  I.  &  P.,  Interstate 

Commerce    Conmiission    v. 

(218  U.  S.  88)    940 

Chicago,  R.  I.  &  P.,  Ludwig  y. 

(Mem.)  (215  U.  S.  615)  350 
Chicago,  R.  I.  k  P.,  West  y. 

(Mem.)  (218  U.  S.  676)  1206 
Chicago,   St   P.   M.   k  O.,   y. 

United  States    (217  U.  S. 

180)     721 

Cincinnati,  I.  k  W.  y.  Ck>nners- 

yille  (218  U.  S.  336)  ..  1060 
Cincinnati,  N.  0.  k  T.  P.,  y. 

Slade  (216  U.  S.  78)  ....  390 
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(Mem.)  (218  U.  8.  689)  1210 
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christ (218  U.  8.  687)  ...  1210 
Great  Northern,  y.  Minnesota 

(216  U.  8.  206)    446 

Great  Northern,  y.  North  Da- 
kota ex  rel.  MeCue    (216 

U.   8.   581)    626 
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(Mem.) 1212 
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Gulf,    C.    k    S.    F.,    West    y. 

(Mem.)  (218  U.  S.  675)  1205 
Kansas     City     S.,     West     y. 

(Mem.)  (218  U.  S.  675)  1205 
Louisiana  k  A.,  Arkansas  S.  R. 

Co.  y.  (218  U.  S.  431)  ..  1097 
Metropolitan  Street,  Guaranty 

Trust  Co.  y.  (Mem.)    (215 

U.  S.  603)    345 

Mexican   C,  Fyman  S.  8.  Co. 

V.  (Mem.)  (215  U.  S.  597)  342 
Minneapolis,  St  P.  k  8.  Ste. 

M.,  y.  North  Dakota  ex  reL 

McCue  (216  U.  8.  681)  ..  625 
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V.    North    Dakota   ex   rel. 

McCue    (Mem.)    1212 
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Missouri,    K.    k   T.    y.    Blach- 

ley    (Mem.)     (218    U.    S. 

667)     1202 

Missouri,  K.  k  T.,   v.   Hollan 

(Mem.)  (216  U.  8.  615)  639 
Missouri,    K.    k    T.,    West    y. 

(Mem.)  (218  U.  8.  675)  1205 
Missouri,    K.    k    T.,    y.    Wise 

(Mem.)  (216  U.  8.  616)  639 
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U.  8.  196)    727 
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THE  DECISIONS 


or  THX 


Supreme  Court  of  the  United  States 


AT 


OOTOBEE  TERM,  1909. 


t]      •SARAH  S.  FALL,  Plff.  in  Err., 

V. 

ELIZABETH  EASTIN. 

(See  S.  C.  Reporter's  ed.  1-16.) 

Courts  ^  chancery  power  to  alTect  for- 
eicm  property  —  full  faith  and  credit. 
A  deed  to  land  situated  in  Nebraska,  made 
by  a  commissioner  under  a  decree  of  a  court 
of  another  state  in  an  action  of  divorce,  in 
which,  in  determining  the  equities  of  the 
parties,  conformably  to  the  practice  in 
that  state,  the  land  was  set  apart  to  the 
wife  as  her  own  separate  property,  need  not 
be  recognized  in  Nebraska,  under  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution. 

[For    other    cases,    see    Courts,   61-74;    Judg- 
ment. VI.  b,  3.  In  Digest  Sup.  Ct.  1908.1 

[No.  24.] 

Submitted    April    30,    1909.      Decided    No- 
vember 1,  1909. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  decree 
which,  on  rehearing,  reversed  a  decree  of 
the  District  Court  of  Hamilton  County,  in 
tliat  state,  in  favor  of  plaintiff  in  a  suit 
to  quiet  title  to  land,  which  had  been  con- 
veyed to  plaintiff  by  a  commissioner  under 
a  decree  of  a  court  of  the  state  of  Washing- 
ton, in  an  action  for  divorce,  in  which  the 
land  was  set  apart  to  the  plaintiff  as  her 
separate  property.    Affirmed. 

See  same  case  below,  75  Neb.  104,  106  N. 
W.  412;  on  rehearing,  75  Neb.  120,  121  Am. 
St.  Rep.  707,  113  N.  W.  175. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  J.  Greene  and  Ralph 
W.  Breckenrldge  submitted  the  cause  for 
plaintiff  in  error.  Mr.  Thomas  H.  Matters 
was  on  the  brief: 

The  suggestion  of  the  Nebraska  supreme 
court  that  the  full  faith  and  credit  provi- 
sion of  the  Federal  Constitution  establishes 


Note. — On  jurisdiction  of  equity  over 
suits  affecting  real  property  in  anotlier  state 
or  country — see  notes  to  Proctor  v.  Proctor, 
69  L.R.A.  673,  and  Fall  v.  Eastin,  23  L.R.A. 
(N.S.)  924. 

As  to  full  faith  and  credit  to  be  given  to 
state  records  and  judicial  proceedings — see 
notes  to  Lindlcy  v.  O'Reilly,  1  L.R.A.  79; 
Cummington  v.  Belchertown,  4  L.R.A.  131; 
Rand  y.  Hanson,  12  L.R.A.  574;  Wiese  y. 
San  Francisco  Musical  Fund  Soc.  7  L.R.A. 
578;  Darby  v.  Mayer,  0  L.  ed.  U.  S.  367; 
Mills  y.  Duryee,  3  L.  ed.  U.  S.  411;  D'Arcy 
V.  Ketchum,  13  L.  e4.  U.  S.  648;  and  Hunt- 
ington y.  Attrill,  36  L.  ed.  U.  S.  1123. 

Conveyance  by  officer  of  court  as  affecting 
real   property  in  another  state. 

The  rule  is  well  settled  that  when  a  case 
otherwise  properly  cognizable  in  equity  is 
presented,  a  court  of  equity  having  person- 
al jurisdiction  of  the  parties  may,  in  the 
exercise  of  its  discretion,  assume  jurisdic- 
tion, although  land  in  another  state  may 
34  L.  ed. 


be  affected,  if  it  can  grant  effective  relief 
by  a  decree  acting  solely  upon  the  person 
whose  title  or  interest  in  the  land  is  to  be 
affected,  as  distinguished  from  a  decree  act- 
ing directly  upon  the  land.  See  note  to 
Proctor  V.  Proctor,  supra. 

Bui  the  decree  is  ineffectual  without  a 
conveyance  by  the  holder  of  the  title  pur- 
suant  to  the  refjuisition  of  the  decree.  Wat- 
kins  V.  Holman,  16  Pet  25,  10  L.  ed.  873; 
Corbett  v.  Nutt,  10  Wall.  464,  19  L.  ed. 
976;  Carpenter  v.  Strange,  141  U.  S.  87, 
35  L.  ed.  640,  11  Sup.  Ct.  Rep.  960;  Tardy 
V.  Morgan,  3  McLean,  358,  Fed.  Cas.  No. 
13,752;  Bullock  v.  Bullock,  52  N.  J.  Eq. 
501,  27  L.R.A.  213,  46  Am.  St.  Rep.  528,  30 
Atl.  676;  Lindley  v.  O'Reilly,  50  N.  J.  L. 
636,  1  L.R.A.  79,  7  Am.  St.  Rep.  802,  15 
Atl.  379;  Johnson  v.  Kimbro,  3  Head,  557, 
75  Am.  Dec.  781;  Paschal  v.  Acklin,  27 
Tex.  173;  Morris  v.  Hand,  70  Tex.  481,  8 
S.  W.  210;  and  see  note  to  Proctor  y.  Proc- 
tor, supra. 

And  a  conveyance  by  a  master  or  com- 
missioner, or  other  officer  appointed  by  the 
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a  rale  of  eTideiice  rather  than  of  juriedic-  f 
tion  did  not  give  the  Nebraska  court  the : 
right  to  disregard  the  evidence  of  the  wife's  | 
equities  in  the  land,  establislied  by  the  de- 
cree of  the  Washington  court. 

Hanley  y.  Donoghue,  116  U.  8.  1,  29  L. 
ed.  535,  6  Sup.  Ct  Rep.  242.  See  also 
Wisconsin  y.  Pelican  Ins.  Co.  127  U.  S.  2G5, 
32  L.  ed.  239,  8  Sup.  Ct  Rep.  1370.  . 

If  the  state  court  declines  to  give  full 
faith  and  credit  to  a  judgment  of  another 
state,  because  of  its  opinion  as  to  the  na- 
ture of  the  cause  of  action  on  which  the 
judgment  was  recovered,  the  Federal  Su- 
preme Court,  in  determining  whether  full 
faith  and  credit  have  been  given  to  that 
judgment,  must  decide  for  itself  the  na- 
ture of  the  original  liability. 

Huntington  v.  Attrill,  146  U.  &  6S4,  36 
L.  ed.  1133,  13  Sup.  Ct.  Repi  224. 

The  objects  of  this  clause  of  the  Constitu- 
tion are,  firsts  to  declare,  and  by  its  own 
force  establish,  that  full  faith  and  credit 
should  be  given  to  the  judgments  of  every 
other  state;  second,  to  authorise  Congress 
to  prescribe  the  manner  of  authenticating 
them;  and  third,  to  authorize  Congress  to 
prescribe  their  effect  when  so  authenticated. 

Story,  Const.  §§  1.307,  1308. 

Kot  only  did  Congress,  in  the  exercise  of 
that  power,  prescribe  the  manner  in  which 
records  and  judicial  proceedings  of  any  state 
shall  be  authenticated,  but  it  has  defined 
the  effect  thereof  by  enacting  that  the  said 
records  and  judicial  proceedings  so  authen- 
ticated shall  have  such  faith  and  credit  giv- 
en to  them  in  every  court  within  the  Unit- 
ed States  as  they  have  by  law  or  usage  in 
the  courts  of  the  state  from  which  they  are 
taken. 

Huntington  v.  Attrill,  supra. 

When,  as  in  the  case  at  bar,  judgments 


of  one  state  are  duly  pleaded  and  proved 
in  the  courts  of  another,  they  have  the  effect 
of  being  not  merely  prima  facie  evidence, 
but  conclusive  proof,  of  the  rights  thereby 
adjudicated;  and  a  refusal  to  give  them 
the  force  and  effect,  in  this  respect,  wbidi 
they  had  in  the  state  in  i^hich  they  were 
rmdered,  denies  to  the  party  a  right  se- 
cured to  him  by  the  Constitution  and  laws 
of  the  United  States. 

Huntington  v.  Attrill,  supra;  Cbeever  v. 
Wilson,  9  Wall.  108,  19  L.  ed.  G04. 

Where  there  have  been  attempts  to  im- 
peach, by  collateral  attack,  the  judgments 
of  one  court  when  sought  to  be  enforced  in 
another,  the  court  has  required  evidence  es- 
tablishing the  want  of  jurisdiction. 

German  Sav.  k  L.  Soc  v.  Dormitzer,  192 
U.  S.  125,  48  L.  ed.  373,  24  Sup.  Ct.  Repu 
221;  Rogers  v.  Alabama,  192  U.  S.  226,  231, 
48  L.  ed.  417,  419,  24  Sup.  Ct.  Rep.  257. 

Where  a  court  of  equity,  clothed  with  fall 
power  not  only  to  dissolve  the  marriage, 
but  to  dissolve  the  property  interest,  how- 
ever involved,  or  wherever  located,  makes  a 
decree  based  upon  the  application  of  both 
parties,  separating  their  joint  rights  and 
equities  in  their  property,  such  decree 
should,  by  every  rule  and  principle,  receive 
full  faith  and  credit  in  the  courts  of  tMs 
country. 

Dunlap  V.  Byers,  110  Mich.  109,  67  N.  W. 
1007;  Shanks  v.  Klein,  104  U.  S.  19,  26 
L.  ed.  635;  Poison  v.  Stewart,  167  Mass. 
211,  36  L.R.A.  771,  57  Am.  St.  Rep.  452, 
45  X.  E.  737. 

The  commands  of  the  constitutional  re- 
quirement invoked  in  this  litigation,  and  the 
laws  enacted  by  Congress  to  aid  in  its  exe- 
cution, have  uniformly  been  enforced  in  this 
court. 

Jaster  v.  Currie,  198  U.  S.  144,  49  L.  cd. 


court  for  that  purpose,  is  ineffectual.  Faix 
V.  Eastin;  Watkins  y.  Hohnan;  and  Cor- 
hett  v.  Nutt, — supra;  Watts  v.  Waddle,  1 
McLean,  200,  Fed.  Cas.  No.  17,295;  Farm- 
ers' Loan  A.  T.  Co.  y.  Postal  Teleg.  Co.  55 
Conn.  334,  3  Am.  St  Rep.  53,  11  Atl.  184; 
McLawrin  v.  Salmons,  11  B.  Mon.  96,  52 
Am.  Dec.  563;  Burnley  v.  Stevenson,  24 
Ohio  St  474,  15  Am.  Rep.  021;  Moseby  v. 
Burrow,  52  Tex.  390;  Morris  v.  Hand,  su- 
pra. 

This  point  is  also  illustrated  by  cases 
holding  that  a  trustee  appointed  by  a  court 
of  one  state  cannot  pass  title  to  real  estate 
in  another  state.  Corbett  v.  Kutt,  supra; 
Cbntee  v.  Lyons,  8  Mackev,  207;  West  y. 
Fitz,  109  111.  425;  Glen  y.'Gibson,  9  Barb. 
634;  Henry  v.  Doctor,  9  Ohio,  49;  Williams 
y.  Maus,  6  Watts,  278,  31  Am.  Dec.  465. 
Contra,  Smith  v.  Davis,  90  Cal.  25,  25  Am. 
St  Rep.  92,  27  Pac  26. 

But  a  court  of  equity  has  power  to  sub- 
stitute its  master  for  a  faithless  trustee, 
who  will  be  trustee  pro  hoe  vice,  and  direct 


him  to  make  the  sale  and  conveyance  of 
real  estate  beyond  its  jurisdiction,  requisite 
to  execute  the  trust  Byrne  y.  Jones,  90  C. 
C.  A.  101,  159  Fed.  321. 

Analogous  cases,  too,  are  those  holding 
that  a  court  of  one  country  cannot  confer 
upon  an  administrator  power  to  sell  the 
real  property  of  the  decedent  in  another. 
Watkins  v.  llolnian,  16  Pet  26,  10  L.  ed. 
874;  Sheldon  v.  Rice,  30  Mich.  296,  18  Am. 
Rep.  130;  Nowler  v.  Coit,  1  Ohio,  619,  13 
Am.  Dec.  640;  Allen  y.  Shanks,  90  Tenn. 
359,  16  S.  W.  715;  Brown  v.  Edson,  23  Vt. 
435. 

A  curatrix  acting  under  authority  of  the 
probate  court  of  I^uisiana  cannot  make  a 
valid  conveyance  of  land  belonging  to  the 
ward  in  Texas.  Wren  v.  Howland,  33  Tex. 
Civ.  App.  87,  75  S.  W.  894. 

A  committee  of  a  lunatic,  appointed  in 
one  state,  cannot  convey  land  in  another. 
Morris  v.  Hand,  supra;  Hotchkiss  y.  Mid- 
dlekauf,  96  Va.  649,  43  L.R.A.  806,  32  & 
E.  36. 
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988,  26  Sup.  Ct  Rep.  614;  Harris  y.  Balk,       "See.  2007.     In  granting*  a  divorce,  the 

198  U.  S.  216,  49  L.  ed.  1023,  26  Sup.  Ct.  court  shall  also  make  such  disposition  of 

Rep.  626,  3  A.  ft  E.  Ann.  Cas.  1084;  Hard-  the  property  of  the  parties  as  shall  appear 

ing  y.  Harding,  198  U.  S.  317,  49  L.  ed.  just  and  equitable,  having  regard  to  the  re- 

1066,  26  Sup.  Ct  Rep.  679.  spective  merits  of  the  parties  and  to  the 

No  brief  wu  filed  for  defen<Uiit  in  error.  ^'«^'*''"'  *"  *"«''  *''«y  '"'  ^  !*"  »»y  '«* 

divorce,  and  to  the  party  through  whom  the 

*,     T    A»^  m^  «-  J  i>    _j  i.v      «j«  property  was  acquired,  and  to  the  burdens 

Mr.  Justice  McKenna  delivered  the  opin-  t     '^  / .         .r%      i.u    *_    «*    *  av      u-i 

,..,-.  '^  imposed  upon  it  for  the  benefit  of  the  chil- 

ion  of  the  court:  ,  *^         j     v  n         i  «       xu 

-«  ,.       .     ., .  .       ,    ..  ^_  ^  dren,   and   shall  make    provision    for    the 

The  question  in  this  case  is  whether  a  j*      v*  i.  j         ^  i.      j    ^ 

deed  to  land  situate  in  Nebraska,  made  by  guardianship,  custody,  and  support  and  edu- 

deed  to  land  situate  m  JMebrasica,  made  by  ^^.^^  ^^  ^^^  ^.^^^  children  of  such  mar- 

a  commissioner  under  the  decree  of  a  court  „ 

of  the  state  of  Washington  in  an  action  for  ^^^^'   ^  xu        n  i.v  x  xi.  *  i  • 

divorce,  mtist  be  recogiSzed  in  Nebraska  un-  ^  f  **"'*''*'  ^''T*  ,?**  *^»*  proTie.on 

der  the  due  faith  aiTd  credit  dauM  of  the  ^  •f "  con.trued  by  the  .upreme  court  of 

Constitution  of  the  United  State..  *?.  '**/*'  "<1'""°«  •'.  »»>!  P"*'**^  \ " 

The  acUon  was  begun  in  Hamilton  coun-  S**'**'?  **"  ^""^^  ^  ^""^  '"*»,  «>«'*  •". «' 
.  XT  u  1  lotii  X  •  4.  *•*!  A  Au  their  property,  and  a  complete  showing 
ty,  Nebraska,  in  1897,  to  quiet  title  to  the  *  u  j   »ff       j  *i.  *  -5  j    -j  j 

1    J      J  *  1  i.  •  *         *!.  must  be  made,'"  and  that  it  was  decided 

und  and  to  cancel  a  certain  mortgage  there-  ..    ^  •  aaat        s       ^  xu  a  «<  ixu 

u    V   «7   1?  II  i.    Tir  Ti  ^?  11       J  that  §  2007  conferred  upon  the  court  "  *the 
on,  given  by  E.  W.  Fall  to  W.  H.  Fall,  and  •     -x    j-       *•       x         i         j-  •  • 

.  '  ^       ijj  xjxu      /      xj  power,  in  its  discretion,  to  make  a  division 

to  cancel  a  deed  executed  therefor  to  de-  *^-  - .  .  x.     j  xu       •«         u 

f    J     .  .  vt'    u  4.1  V    4.'  of  the  separate  property  of  the  wife  or  bus- 

fendant  m  error,  Elizabeth  Eas  tin.  had*"  r    tr'   ^ 

Plaintiff    alk^ed    the    following    facts:        "  '    ...  „  .,    ,         - 

8ke  and  E.  W.  Fall,  who  was  a  defendant  in        f»'«/''rther   al  eges  that  a   decree   was 

the.  trial  court,  were  married  in  Indiana  in  ""'"/^Z  «f'"VK  *,''*!;  1  ^''"'T'  '"''  ""j."« 

1876.    Subsequently  they  went  to  Nebraska,  'P""^  *°  '«'  *•»•  '*»f  *?  eont^J^V  •«  »»«' 

Md.  while  Hving  there,  "by  their  joint  ef-  °«'"  "P""**  P^'P*'*^  ^"f**";  'f**  ",""?  ^^ 

.    .  I  .?  .    '    .         '       .     .  encumbered  from  anv  claim  of  the  Dlaintiff 

(orts,  accumulations,  and  earnings,  acquired  .,      »        ",  . v  ^  v  '  j      j      J  j.      " 

Jointly  and  by  the  «ime  conveyance"  the  "I'f*":  """^  *'l'*  •■•  *"  "".l*'?^  •."f/''^*- 

Ld  in  controversy.    In  1889  they  removed  "^  ^K  *''«  """T*  *"  ?*f  *? '",  *"'  "?  '*?  *""*' 

.    .V      4.^^ «  utI.u: 4.^« J  --.-.x;^ ^^  *"<!  interest  m  and  to  the  land  within  five 

to  the  state  of  Washington,  and  continued  ,         .         At.jix      ^xt.^ 

t.  reside  there  as  hustond  and  wife  until  ^"llj""^  *'«'„'^**  *'  *''*  ">**'!*•     ,  ,.     -^ 

J«iuary,   1896,  when  they  separated.     On  ^    ff  "'~  ^''T*  "*'  *^*«y***»»  "'  *^.«  J* 

the  27th  of  February,   1896,  her  husband,  ^'^i*"  ^er  by  the  commissioner  appointed 

•he  and  he  then  being  residenU  of  King  by  the  court,  the  execution  and  recording  of 

county.   Washington,  brought  suit  against  the  mortgage  to  W.  ajall,  and  the  deed  to 

her  for  divorce  in  the  superior  court  of  that  defend*""*:  that  the  deed  and  mortgage  were 

«mnty.    He  alleged  in  hiVcomplaint  that  he  ^^  "•••*•  'I'*''""*  :?'""u*'**'*''?'»w  ♦k"' 

tad   plaintiff  were  bona   fide   residente  of  the  purpose  of  defrauding  her  and  Out  they 

r;-«\w.„«*«  -«j  ♦!.-♦  k«  ^-o  fk«  r.».«,A«.  rx#  <»8t  »  cloud  upon  her  title  derived  by  her 
Junff  county,  and  that  he  was  the  owner  oi         ,      xi.     ^  *  j.  j  xi. 

the  Und  in  controversy,  it  being,  as  he  al-  "l'^'.'-  "^  ^f^  of  divorce  and  the  com- 

kged,  "his  separate  property,  purchased  by  """'""frt  deed.    She  prays  that  her  title 

oSnev    receiv^    from    his    parenU."      He  be  quieted,  and  that  the  deed  and  mortgage 

pray;i  for  a  divorce  and  "for  a  just  and  ^,i^^^^^  Ti- '?V"^^"  *       f  •    ♦•. 

!v>itable  division  of  the  property."  W.  H.  Fall  diwslaimed  any  interest  in  the 

PlainUir  appeared  in  the  action  by  answer  ?"""«»'.  •"•^^«?"^*'t*  "'t^f,  *»'*'';  "T^ 

mt      J  1  •  X  ••       1-11.^  A^^i^A  *raffe  made  to  him  by  E.  W.  Fall.    Defendant 

t]  and  cross  complaint, 'in  which  she  denied  «  *>         ,         xx.       s      •  xu     i      i       « 

4.      .^ x-««- ^#  XI  •  ^«,«,.i«:««.  ^^A  ^u^^^A  answered,   putting  in   issue  the  legal   sui- 

the  allegations  of  the  complaint,  and  alleged  .  .  '   ':,        ®     ,  .  x        j    •       jjsx*^ 

fi.-*  ♦iTl  ^^r.^^*^  ..,«-  ^^.n*»..n;f«r  r^^r^r^a.^*^  ficiency  of  the  complaint,  and,  m  addition, 
that  the  property  was  community  property,       x  *    al  xu    /    x    *  xu    i  «  *i  aaa  x^  t? 

and  "was  purchased  by  and  with  the  money  »«*  S'V,\V'*/'*^  »'  ^^  '"'"  "'  *';T.,15; 

s»l  pitxJds  of  the  joint  labor"  of  herself  W.  Fall,  the  tekmg  of  a  note  therefor  signed 

.»1   husband   after    their    marriage.     She  ^y  hi«  and  William  H.  Fall   the  giving  of 

prayed  that  a  divorce  be  denied  him.  and  "  ""leinnity  mortgage  to  the  latter    and 

that  the  property  be  set  apart  to  her  as  t^e  execution  subsequently  of  a  deed  by  E. 

separate  pro^rty,  subject  oluy  to  a  mort-  W.  Fall  ,n  satisfaction  of  the  dAt.    No  per- 

gage  of  $1,000,  which  she  alleged  was  given  wna   service  was  had  upon  E.  W.  Fall,  and 

hTbim  "d  her.    In  a  reply  to  her  answer  be  did  not  appear.    A  decree  was  I)«8»ed  m 

and  cross  complaint,  he  denied  that  she  was  f*'"'  «*  plaintiflf.  which  was  •'""ned  by  tt^ 

tU  "owner  as  a  member  of  the  community  supreme  court.    75  Neb.  104,  100  N.  W.  41Z. 

in  conjunction"  with  him  of  the  property,  A  rehearing  was  granted  and  the  decree  was 

•ad  repeated  the  prayer  of  his  complaint.  reversed    [76  Neb.   120,   121    Am.   St.  Kep. 

PUintiff  also   alleges   that  the   Code  oj  707,  113  N.  W.  175],  Judge  Sc:!gwick,  who 

Washington  contained  the  following  provi-  delivered  the  first  opinion,  dissenting, 
don:  There  is  no  brief  for  defendant  in  thia 

14  Ii.  ed.  *^ 
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court,  but  the  contentions  of  the  parties  and 
the  argument  by  which  they  are  supported 
are  exhibited  in  the  opinions  of  the  supreme 
court. 

The  question  is  in  narrow  compass.  The 
full  faith  and  credit  clause  of  the  Constitu- 
tion of  the  United  States  is  invoked  by 
plaintiff  to  sustain  the  deed  executed  under 
the  decree  of  the  court  of  the  state  of  Wash- 
ington. The  argument  in  support  of  this  is 
that  the  Washington  court,  having  had  ju- 
risdiction of  the  parties  and  the  subject- 
matter,  in  determination  of  the  equities  be- 
tween the  parties  to  the  lands  in  contro- 
versy, decreed  a  conveyance  to  be  made  to 
her.  This  conveyance,  it  is  contended,  was 
decreed  upon  equities,  and  was  as  effectual 
as  though  her  "husband  and  she  had  been 
strangers,  and  she  had  bought  the  land  from 
5]  him  and  *paid  for  it,  and  he  had  then  re- 
fused to  convey  it  to  her."  In  other  words, 
that  the  decree  of  divorce  in 'the  state  of 
Washington,  which  was  made  in  consumma- 
tion of  equities  which  arose  between  the  par- 
ties under  the  law  of  Washington,  Avas  "evi- 
dence of  her  right  to  the  legal  title  of  at 
least  as  much  weight  and  value  as  a  con- 
tract in  writing,  reciting  the  payment  of 
the  consideration  for  the  land,  would  be." 

The  defendant,  on  the  other  hand,  con- 
tends, as  we  gather  from  his  petition  for  a 
rehearing  in  the  supreme  court  of  the  state, 
and  from  the  opinions  of  the  court,  that 
"the  Washington  court  had  neither  power 
nor  jurisdiction  to  affect  in  the  least,  either 
legally  or  equitably,"  lands  situated  in  Ne- 
braska. And  contends  further  that,  by  the 
provision  of  chap.  25,  p.  276,  Com  p.  Stat. 
(Neb.)  1901,  a  court  had  no  jurisdiction  to 
award  the  real  estate  of  the  husband  to  the 
wife  in  fee  as  alimony,  and  a  decree,  in  so 
far  as  it  attempts  to  do  so,  is  void  and  sub- 
ject to  collateral  attack.  For  this  view  are 
cited  Cizek  v.  Cizck,  69  Neb.  800,  96  N.  W. 
657,  09  N.  W.  28;  5  A.  &  E.  Ann.  Cas.  464; 
Aldrich  V.  Steen,  71  Neb.  33,  98  N.  W.  445, 
100  N.  W.  312. 

The  contentions  of  the  parties,  it  will  be 
observed,  put  in  prominence  and  as  control- 
ling, different  propositions.  Plaintiff  urges 
the  equities  which  arose  between  her  and  her 
husband,  on  account  of  their  relation  as  hus- 
band and  wife,  in  the  state  of  Washington, 
and  under  the  laws  of  that  state.  The  de- 
fendant urges  the  policy  of  the  state  of  Ne- 
braska, and  the  inability  of  the  court  of 
Washington,  by  its  decree  alone  or  the  deed 
executed  through  the  commissioners,  to  con- 
vey the  land  situate  in  Nebraska.  To  the 
defendant's  view  the  supreme  court  of  the 
state  finally  gave  its  assent,  as  we  have 
seen. 

In  considering  these  propositions,  we  must 
■tart  with  a  conces^iion  of  jurisdiction  in 

es 


the  Washington  court  over  both  the  parties 
and  the  subject-matter.  Jurisdiction  in 
that  court  is  the  first  essential,  but  the  ulti- 
mate question  is.  What  is  the  effect  of  the 
decree  upon  the  land,  and  of  the  deed  exe- 
cuted under  it?  The  supreme  court  of  the 
state  concedes,  as  we  understand  *its  [6 
opinion,  the  jurisdiction  in  the  Washington 
court  to  render  the  decree.    Tlie  court  said: 

"We  think  there  can  be  no  doubt,  where  a 
court  of  chancery  has,  by  its  decree,  ordered 
and  directed  persons  properly  within  its 
jurisdiction  to  do  or  refrain  from  doing  a 
certain  act,  it  may  compel  obedience  to  tliis 
decree  by  appropriate  proceedings,  and  that 
any  action  taken  by  reason  of  such  com- 
pulsion is  valid  and  effectual  wherever  it 
may  be  assailed.  In  the  instant  case,  if 
Fall  had  obeyed  the  order  of  the  Washing- 
ton court,  and  made  a  deed  of  conveyance  to 
his  wife  of  the  Nebraska  land,  even  under 
the  threat  of  contempt  proceeding's,  or  after 
duress  by  imprisonment,  the  title  thereliy 
conveyed  to  Mrs.  Fall  would  have  bjeu  of 
equal  weight  and  dignity  with  that  which  he 
himself  possessed  at  the  time  of  the  execu- 
tion of  the  deed." 

But  Fall,  not  haying  executed  a  deed,  the 
court's  conclusion  was,  to  quote  its  lan- 
guage, that  "neither  the  decree  nor  the  com- 
missioner's deed  conferred  any  right  or  title 
upon  her."  This  conclusion  was  deduced, 
not  only  from  the  absence  of  power  gener- 
ally of  the  courts  of  one  state  over  lands 
situate  in  another,  but  also  from  the  laws  of 
Nebraska  providing  for  the  di8i>osition  of 
real  estate  in  divorce  proceedings.  The 
court  said: 

"Under  the  laws  of  this  state,  the  courts 
have  no  power  or  jurisdiction  in  a  divorce 
proceeding,  except  as  derived  from  the  stat- 
ute providing  for  such  actions,  and,  in  such 
an  action,  have  no  power  or  jurisdiction  to 
divide  or  apportion  the  real  estate  of  the 
parties.  Nygrcn  v.  Nygren,  42  Neb.  408,  60 
N.  W.  885;  Brotherton  v.  Brotherton.  14 
Neb.  186,  15  N.  W.  347;  Cizek  v.  Cizek, 
supra;  Aldrich  ▼.  Steen,  71  Neb.  33,  57,  08 
N.  W.  445,  100  N.  W.  311.  In  the  Cizek 
Case,  Cizek  brought  an  action  for  divorce, 
and  his  wife  filed  a  cross  bill,  and  asked  for 
alimony.  The  court  dismissed  the  husband's 
bill,  found  in  favor  of  the  wife,  and,  by  stip- 
ulation of  the  parties,  set  off  to  the  wife 
the  homestead,  and  ordered  her  to  execute 
to  the  husband  a  mortgage  thereon,  thus 
endeavoring  to  make  an  equitable  division  of 
the  property.  'Afterwards,  in  a  contest  [7 
arising  between  the  parties  as  to  the  riglit 
of  possession  of  the  property,  the  decree  was 
pleaded  as  a  source  of  title  in  the  wife,  but 
it  was  hold  that  that  portion  of  the  decree 
which   set   off   the   homestead    to   the   wife 

215  U.  S. 


1909. 


Fall  v.  Eastin. 


7-9 


was  absolutely  void  and  subject  to  collateral 
attack,  for  the  reason  that  no  jurisdiction 
was  given  to  the  district  court  in  a  divorce 
proceeding  to  award  the  husband's  real 
estate  to  the  wife  in  fee  as  alimony.  The 
courts  of  this  state,  in  divorce  proceedings, 
must  look  for  their  authority  to  the  statute; 
and  so  far  as  they  attempt  to  act  in  excess 
of  the  powers  therein  granted,  their  action 
is  void  and  subject  to  collateral  attack. 
A  judgment  or  decree  of  the  nature  of  the 
Washington  decree,  so  far  as  affects  the  real 
estate,    if   rendered   by   the   courts   of   this 

state,  would  be  void. 

•  ••••• 

"The  decree  is  inoperative  to  affect  the 
title  to  the  Nebraska  land,  and  is  given  no 
binding  force  or  effect  so  far  as  the  courts  of 
this  state  are  concerned,  by  the  provisions 
of  the  Constitution  of  the  United  Stttc^ 
with  reference  to  full  faith  and  credit. 
Since  the  decree  upon  which  the  plaintiff 
bases  her  right  to  recover  did  not  affect  the 
title  to  the  land,  it  remained  in  £.  W.  Fall 
until  devested  by  operation  of  law  or  by  his 
voluntary  act.  He  has  parted  with  it  to 
Elizabeth  Eastin;  and  whether  any  con- 
sideration was  ever  paid  for  it  or  not  is  im- 
material so  far  as  the  plaintiff  is  concerned, 
for  she  is  in  no  position  to  question  the 
transaction,  whatever  a  creditor  of  Fall 
might  be  able  to  do." 

It  is  somewhat  difficult  to  state  precisely 
and  succinctly  wherein  plaintiff  disagrees 
with  the  conclusions  of  the  supreme  court. 
Counsel  says : 

''It  is  not  claimed  that  the  Washington 
court  could  create  an  equity  in  lands  in  Ne- 
braska by  any  finding  or  decree  it  might 
make,  and  thus  bind  the  courts  of  a  sister 
state;  but  it  is  claimed  that,  where  rights 
and  equities  already  exist,  the  parties  be- 
ing within  the  jurisdiction  of  the  court,  it 
can  divide  them  and  apportion  them  by  a 
8]  judgment  or  decree  which  *  would  be  con- 
clusive upon  the  parties  in  any  sub.sequent 
proceeding  in  a  court  having  jurisdiction  of 
the  lands,  for  the  purpose  of  quieting  the 
title  in  the  equitable  owner.*' 

If  we  may  regard  this  as  not  expressing 
a  complete  opposition  to  the  views  of  the  su- 
preme court,  we  must  at  least  treat  it  as 
contradicting  their  fundamental  principle, 
that  is,  that  the  decree,  as  such,  has  no 
extraterritorial  operation. 

The  territorial  limitation  of  the  jurisdic- 
tion of  courts  of  a  state  over  property  in 
another  state  has  a  limited  exception  in  the 
jurisdiction  of  a  court  of  equity,  but  it  is  an 
exception  well  defined.  A  court  of  equity, 
having  authority  to  act  upon  the  person, 
may  indirectly  act  upon  real  estate  in  an- 
other state,  through  the  instrumentality  of 
this  authority  over  the  person.  Whatever 
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it  may  do  through  the  party,  it  may  do  to 
give  effect  to  its  decree  respecting  prop- 
erty, whether  it  goes  to  the  entire  disposi- 
tion of  it  or  only  to  affect  it  with  liens  or 
burdens.  Story,  Confl.  L.  §  544.  In  French 
v.  Hay  (French  v.  Stewart),  22  Wall.  260- 
252,  22  L.  ed.  857,  858,  this  court  said  that 
a  court  of  equity,  having  jurisdiction  in 
personam,  has  power  to  require  a  defendant 
"to  do  or  to  refrain  from  doing  anything 
beyond  the  limits  of  its  territorial  juris- 
diction which  it  might  have  required  to  be 
done  or  omitted  within  the  limits  of  such 
territory."  The  extent  of  this  power  this 
court  has  also  defined.  Watts  v.  Waddle,  6 
Pet.  389,  8  L.  ed.  437,  has  features  like  the 
case  at  bar.  The  suit  was  for  the  specific 
performance  of  a  contract  for  the  convey* 
ance  of  land.  It  became  necessary  to  pass 
upon  the  effect  of  a  decree  requiring  the 
conveyance  of  the  lands  concerned.  The  de* 
cree  appointed  a  commissioner  under  a  stat- 
ute of  the  state  to  make  the  conveyance  in 
case  the  defendants  or  any  of  tliem  failed 
to  make  the  conveyance.  This  court  said: 
"A  decree  cannot  opc>rate  be^'ond  the  state 
in  which  the  jurisdiction  is  exercised.  It  is 
not  in  the  power  of  one  state  to  prescribe 
the  mode  by  which  real  property  shall  be 
conveyed  in  another.  This  principle  is  too 
clear  to  admit  of  doubt."  In  reply  to  the 
contention  that  the  deed  of  the  commissioner 
was  a  legal  conveyance,  it  was  said:  **The 
deed  executed  by  the  commissioner  in  this 
case  *muBt  be  considered  as  forming  a  [9 
part  of  the  proceedings  in  the  court  of  chan- 
cery, and  no  greater  effect  can  be  given  to  it 
than  if  the  decree  itself,  by  statute,  was 
made  to  operate  as  a  conveyance  in  Ken- 
tucky as  it  does  in  Ohio." 

In  Watkins  v.  Holman,  16  Pet.  25,  57,  10 
L.  ed.  873,  886,  passing  on  a  decree  made  by 
the  supreme  court  in  Massachusetts  by  vir- 
tue of  a  statute  of  that  state,  it  was  said: 

"No  principle  is  better  established  than 
that  the  disposition  of  real  estate,  whether 
by  deed,  descent,  or  by  any  other  mode,  must 
be  governed  by  the  law  of  the  state  where 
the  land  is  situated." 

And  further: 

"A  court  of  chancery,  acting  in  personam, 
may  well  decree  the  conveyance  of  land  in 
any  other  state,  and  may  enforce  their  de- 
cree by  process  against  the  defendant.  But 
neither  the  decree  itself  nor  any  conveyance 
under  it,  except  by  the  person  in  whom  the 
title  is  vested,  can  operate  beyond  the  juris- 
diction of  the  court." 

See,  also,  Massie  v.  Watts,  6  Cranch,  148, 
3  L.  ed.  181,  and  Miller  v.  Sherry,  2  Wall. 
237,  248,  249,  17  L.  ed.  827,  829,  830. 

In  Corbett  v.  Nutt,  10  Wall.  464,  475,  19 
L.  ed.  1)76,  979,  the  doctrine  was  repeated 
that  a  court  of  equity,  acting  upon  the  per- 
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■on  of  the  defendant,  may  decree  a  convey- 
anoe  of  land  situated  in  another  jurisdic- 
tion, and  even  in  a  foreign  country,  and  en- 
force the  execution  of  the  decree  by  process 
against  the  defendant;  but,  it  was  said: 
"Neither  its  decree  nor  any  conveyance  un- 
der it,  except  by  the  party  to  whom  the  title 
is  vested,  it  of  any  eincacy  beyond  the  juris- 
diction of  the  court."  This,  the  court  de- 
clared, was  familiar  law,  citing  Watkins  v. 
Uolman,  supra.  Sec  also,  Brine  v.  Hai  tfoi  d 
F.  Ins.  Co.  OG  U.  S.  627,  635,  24  L.  ed.  868, 
861;  Phelps  v.  McDonald,  00  U.  S.  at  page, 
808,  26  L.  ed.  at  p.  476. 

In  Boone  v.  Chiles,  10  Pet.  177,  246,  0  L. 
ed.  388,  412,  it  is  said  that  a  commissioner 
is  in  no  sense  an  agent  of  the  party,  but 
is  an  officer  of  the  court,  and  acts  strictly 
under  its  authority. 

Later  cases  assert  the  same  doctrine.  In 
Carpenter  v.  Strange,  141  U.  S.  87,  106, 
36  L.  ed.  640,  647,  11  Sup.  Ct.  Rep.  9G0, 
966,  a  court  of  New  York  had  declared  a 
10]  *<Ioed  for  real  estate  situate  in  Tennes- 
see null  and  void.  This  court  said  to  concede 
such  power  would  be  "to  attribute  to  that 
decree  the  force  and  effect  of  a  judgment 
in  rem  by  a  court  having  no  jurisdiction 
over  the  res"  And,  explaining  the  power  of 
A  court  of  equity,  said  that,  "by  means  of 
its  power  over  the  person  of  a  party,  a  court 
of  equity  may,  in  a  proper  case,  compel  him 
to  act  in  relation  to  property  not  within  its 
jurisdiction;  its  decree  does  not  operate 
directly  upon  the  property  nor  affect  the 
title,  but  is  made  effectual  through  the 
coercion  of  the  defendant;  as,  for  instance, 
by  directing  a  deed  to  be  executed  or  can- 
celed by  or  on  behalf  of  the  party.  The 
court  'has  no  inherent  power,  by  the  mere 
force  of  its  decree,  to  annul  a  deed  or  to 
establish  a  title.'  Hart  v.  Sansom,  110  U. 
8.  161,  156,  28  L.  ed.  101,  103,  3  Sup.  Ct 
Rep.  686.'' 

Whether  the  doctrine  that  a  decree  of  a 
court  rendered  in  consummation  of  equities, 
or  the  deed  of  a  master  under  it,  will  not 
convey  title,  and  that  the  deed  of  a  party 
coerced  by  the  decree  will  have  such  effect, 
is  illogical  or  inconsequent,  we  need  not  in- 
quire, nor  consider  whether  the  other  view 
would  not  more  completely  fulfil  the  Consti- 
tution of  the  United  States,  and  that  what- 
ever may  be  done  between  the  parties  in  one 
state  may  be  adjudged  to  be  done  by  the 
courts  of  another,  and  that  the  decree  might 
be  regarded  to  have  the  same  legal  effect  as 
the  act  of  the  party  which  was  ordered  to  be 
done.  The  policy  of  a  state  would  not  b? 
violated.  Besides,  this  court  found  no  im- 
pediment in  the  policy  of  a  state  in  the  Avay 
of  enforcing,  under  the  due  faith  and  credit 
clause  of  the  Constitution  of  the  United 
States,  a  judgment  obtained  in  Missouri, 
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sued  upon  in  Mississippi.  The  defense  was 
that  the  cause  of  action  arose  in  Mississippi, 
and  was  one  that  the  courts  of  the  state,  un- 
der its  laws,  were  forbidden  to  enforce.  The 
defense  was  adjudged  good  by  the  supreme 
court  of  Mississippi,  and  its  judgment  was 
reversed  by  this  court.  Fauntleroy  v.  Lum, 
210  U.  S.  230,  62  L.  ed.  1039,  28  Sup.  Ct. 
Rep.  641. 

In  Hart  y.  Sansom,  supra,  it  was  directly 
recognized  that  it  was  within  the  power  of 
the  state  in  which  the  land  lies  to  *pro-  [11 
vide,  by  statute,  that,  if  the  defendant  is  not 
found  within  the  jurisdiction,  or  refuses  to 
perform,  performance  in  his  behalf  may  be 
Iiad  by  a  trustee  appointed  by  the  court  for 
that  purpose. 

In  Dull  V.  Blaekman,  169  U.  S.  243,  246, 
247,  42  L.  ed.  733,  734,  18  Sup.  Ct.  Rep. 
333,  334,  while  recognizing  that  litigation  in 
regard  to  the  title  of  land  belongs  to  tlie 
courts  of  the  state  where  the  land  is  so  locat- 
ed, it  was  said :  "Although,  if  all  the  parties 
interested  in  the  land  Avere  braught  person- 
ally before  a  court  of  another  state,  its  de- 
cree would  be  conclusive  upon  them,  and 
thus,  in  effect,  determine  the  title." 

But,  however  plausibly  the  contrary  view 
may  be  sustained,  Ave  think  that  the  doctrine 
that  the  court,  not  having  jurisdiction  of 
the  res,  cannot  affect  it  by  its  decree,  nor  by 
a  deed  made  by  a  master  in  accordance  with 
the  decree,  is  firmly  established.  The  em- 
barrassment which  sometimes  results  from 
it  has  been  obviated  by  legislation  in  many 
states.  In  some  states  the  decree  is  made  to 
operate  per  se  as  a  source  of  title.  This 
operation  is  given  a  decree  in  Nebraska.  In 
other  states,  power  is  given  to  certain  of- 
ficers to  carry  the  decree  into  effect.  Such 
power  is  given  in  Washington  to  commis- 
sioners appointed  by  the  court.  It  was  in 
pursuance  of  this  power  that  the  deed  in  the 
suit  at  bar  was  executed.  But  this  legisla- 
tion does  not  affect  the  doctrine  which  we 
have  expressed,  which  rests,  as  we  have  said, 
on  the  well-recognized  principle  that,  when 
the  subject-matter  of  a  suit  in  a  court  of 
equity  is  within  another  state  or  country, 
but  the  parties  within  the  jurisdiction  of  the 
court,  the  suit  may  be  maintained  and 
remedies  granted  which  may  directly  affect 
and  operate  upon  the  person  of  the  defend- 
ant, and  not  upon  the  subject-matter,  al- 
though the  subject-matter  is  referred  to  in 
the  decree,  and  the  defendant  is  ordered  to 
do  or  refrain  from  certain  acts  toward  it, 
and  it  is  thus  ultimately  but  indirectly  af- 
fected by  the  relief  granted.  In  such  ca«c. 
the  decree  is  not  of  itself  legal  title,  nor 
does  it  transfer  the  legal  title.  It  must  be 
executed  by  the  party,  and  obedience  is  com- 
pelled by  proceedings  in  the  nature  of  con- 
tempt, attachment,  or  sequestration.    On  the 
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12]  other  band,  where  the  suit  is  *strict1y 
local,  the  subject-matter  is  specific  property, 
and  the  relief,  when  granted,  is  such  that  it 
mu»t  act  directly  upon  the  subject-matter, 
and  not  upon  the  person  of  the  defendant, 
the  jurisdiction  must  be  exercised  in  the 
state  where  the  subject-matter  is  situated. 
3  Pom.  £q.  Jur.  §§  1317,  1318,  and  notes. 

This  doctrine  is  entirely  consistent  with 
the  provision  of  the  Constitution  of  the 
United  States,  which  requires  a  judgment 
in  any  state  to  be  given  full  faith  and  credit 
in  the  courts  of  every  other  state.  This  pro- 
vision does  not  extend  the  jurisdiction  of 
the  courts  of  one  state  to  property  situated 
in  another,  but  only  makes  the  judgment 
rendered  conclusive  on  the  merits  of  the 
claim  or  subject-matter  of  the  suit.  "It  does 
not  carry  with  it  into  another  state  the  ef- 
ficacy of  a  judgment  upon  property  or  per- 
sons, to  be  enforced  by  execution.  To  give 
it  the  force  of  a  judgment  in  another  state, 
it  must  be  made  a  judgment  there;  and  can 
only  be  executed  in  the  latter  as  its  laws 
may  permit."  M'Elmoyle  v.  Cohen,  13  Pet. 
312,  10  L.  ed.  177. 

Plaintiff  seems  to  contend  for  a  greater 
efficacy  for  a  decree  in  equity  affecting  real 
property  than  is  given  to  a  judgment  at  law 
for  the  recovery  of  money  simply.  The  case 
of  Burnley  v.  Stevenson,  24  Ohio  St.  474,  16 
Am.  Kep.  621,  in  a  sense  sustains  her.  The 
action  was  brought  in  one  of  the  courts  of 
Oliio  for  the  recovery  of  the  possession  of 
certain  lands.  The  defendant  set  up  in  de- 
fense a  conveyance  of  the  same  lands,  made 
by  a  master  commissioner,  in  accordance 
with  a  decree  of  a  court  in  Kentucky,  in  a 
suit  for  specific  performance  of  a  contract 
concerning  the  lands.  The  defendant  in 
Burnley  v.  Stevenson  claimed  title  under  the 
master's  deed.  The  court  declared  the  prin- 
ciple that  a  court  of  equity,  having  the 
parties  before  it,  could  enforce  specific  per- 
formance of  a  contract  for  lands  situate  in 
another  jurisdiction  by  compelling  the  par- 
ties to  make  a  conveyance  of  them,  but  said 
that  it  did  not  follow  that  the  court  could 
"make  its  own  decree  operate  as  such  con- 
veyance." And  it  was  decided  that  the  de- 
cree could  not  have  such  effect,  and,  as  it 
could  not,  it  was  "clear  that  a  deed  exe- 
IS]  cutcd  'by  a  master,  under  the  direction 
of  the  court,"  could  "have  no gieater  effect." 
Watts  V.  Waddle,  C  Pet.  389, 8  L.  ed.  437,  and 
Page  V.  McKee,  3  Bush,  135, 96  Am.  Dec.  201, 
were  cited,  and  the  master's  deed,  the  court 
said,  "must,  therefore,  be  regarded  as  a  nul- 
lity." But  the  court  decided  that  the  "de- 
cree was  in  personam,  and  bound  the  con- 
sciences of  those  against  whom  it  was  ren- 
dered.** It  became,  it  was  in  effect  said, 
A  record  of  thA  equities  which  preceded  it, 
and  of  the  fact  that  it  had  become,  and  it 
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was,  the  duty  of  the  defendants  In  the  suit 
to  convey  the  legal  title  to  the  plaintiff. 
This  duty,  it  was  further  said,  could  have 
been  enforced  "by  attachment  as  for  con- 
tempt; and  the  fact  that  the  conveyance 
was  not  made  in  pursuance  of  the  order 
does  not  affect  the  validity  of  the  decree, 
in  so  far  as-  it  determined  the  equitable 
rights  of  the  parties  in  the  land  in  contro- 
versy. In  our  judgment,  the  parties,  and 
those  holding  under  them  with  notice,  are 
still  bound  thereby." 

The  court  proceeded  to  say  that  it  might 
be  admitted  that  the  decree  would  not 
constitute  a  good  defense  at  law,  but  that 
it  was  a  good  defense  in  equity,  as,  under 
the  Code  of  Ohio,  equitable  as  well  as  legal 
defenses  might  be  set  up  in  an  action  for 
the  recovery  of  land,  and  from  this,  and 
the  other  propositions  that  were  expressed, 
concluded  that,  as  the  decree  had  the  effect 
in  Kentucky  of  determining  the  equities  of 
the  parties  to  the  land  in  Ohio,  the  courts 
of  the  latter  state  "must  accord  to  it  the 
same  effect,"  in  obedience  to  the  due  faith 
and  credit  clause  of  the  Constitution  of 
the  United  States.  "True,"  the  court  ob- 
served, "the  courts  of  this  state  cannot  en- 
force the  performance  of  that  decree,  by 
compelling  the  conveyance  through  its 
process  of  attachment;  but,  when  pleaded 
in  our  courts  as  a  cause  of  action,  or  as  a 
ground  of  defense,  it  must  be  regarded  as 
conclusive  of  all  the  rights  and  equities 
which  were  adjudicated  and  settled  therein, 
unless  it  be  impeached  for  fraud.  See  cases 
supra;  also  Davis  v.  Headley,  22  N.  J.  £q. 
115;  Brown  v.  Lexington  A.  D.  R.  Co.  13  N. 
J.  Eq.  191;  Dobson  v.  Pearce.  12  N.  Y.  156, 
62  Am.  Dec.  152;  Bank  of  United  States  v. 
Merchants'  Bank,  7  Gill,  415." 

*It  may  be  doubted  if  the  cases  cited  [14 
by  the  learned  court  sustain  its  conclusion. 
But  we  will  not  stop  to  review  them,  or 
to  trace  their  accordance  with  or  their  dis- 
tinction from  the  cases  which  we  have  cited. 
The  latter  certainly  accord  with  the  weight 
of  authority.  There  is,  however,  much 
temptation  in  the  facts  of  this  case  to  follow 
the  ruling  of  the  supreme  court  of  Ohio.  As 
we  have  seen,  the  husband  of  the  plaintiff 
brought  suit  against  her  in  Washington  for 
divorce,  and,  attempting  to  avail  himself 
of  the  laws  of  Washington,  prayed  also  that 
the  land  now  in  controversy  be  awarded  to 
him.  She  appeared  in  the  action,  and,  sub- 
mitting to  the  jurisdiction  which  he  had  in- 
voked, made  counter  charges  and  prayers 
for  relief.  She  established  her  charges,  she 
was  granted  a  divorce,  and  the  land  de- 
creed to  her.  He,  then,  to  defeat  the  de- 
cree, and  in  fraud  of  her  rights,  conveyed 
the  land  to  the  defendant  in  this  suit.  This 
is  the  finding  of  the  trial  court    It  is  not 

It 
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questioned  by  the  supreme  court;  but,  as 
the  ruling  of  the  latter  court,  that  the  de- 
cree in  Washington  gave  no  such  equities 
as  could  be  recognized  in  Nebraska  as  justi- 
fying an  action  to  quiet  title,  does  not  of- 
fend the  Constitution  of  the  United  States, 
we  are  constrained  to  affirm  its  judgment. 
So  ordered. 

Mr.  Justice  Harlan  and  Mr.  Justice 
Brewer  dissent. 

Mr.  Justice  Holmes,  concurring  special- 
ly: 

I  am  not  prepared  to  dissent  from  the 
judgment  of  the  court,  but  my  reasons  are 
different  from  those  that  have  been  stated. 

The  real  question  concerns  the  effect  of 
the  Washington  decree.  As  between  the 
parties  to  it,  that  decree  established  in 
Washington  a  personal  obligation  of  the 
husband  to  convey  to  his  former  wife.  A 
personal  obligation  goes  with  the  person.  If 
the  husband  had  made  a  contract,  valid  by 
the  law  of  Washington,  to  do  the  same 
thing,  I  think  there  is  no  doubt  that  the 
contract  would  have  been  binding  in 
15]Nebraska.  Ex  parte  *PoIlard,  4  Deacon, 
Bankr.  27,  40;  Poison  v.  Stewart,  167  Mass. 
211,  36  L.R.A.  771,  57  Am.  St.  Rep.  462, 
45  N.  £.  737.  So  I  conceive  that  a  Wash- 
ington decree  for  the  specific  performance 
of  such  a  contract  would  be  entitled  to  full 
faith  and  credit  as  between  the  parties  in 
Nebraska.  But  it  does  not  matter  to  its 
constitutional  effect  what  the  ground  of  the 
decree  may  be,  whether  a  contract  or  some- 
thing else.  Fauntleroy  v.  Lum,  210  U.  S. 
230,  52  L.  ed.  1039,  28  Sup.  Ct.  Rep.  641. 
(In  this  case  it  may  have  been  that  the 
wife  contributed  equally  to  the  accumula- 
tion of  the  property,  and  so  had  an  equitable 
claim.)  A  personal  decree  is  equally  with- 
in the  jurisdiction  of  a  court  having  the 
person  within  its  power,  whatever  its 
ground  and  whatever  it  orders  the  defend- 
ant to  do.  Therefore  I  think  that  this 
decree  was  entitled  to  full  faith  and  credit 
in  Nebraska. 

But  the  Nebraska  court  carefully  avoids 
saying  that  the  decree  would  not  be  bind- 
ing between  the  original  parties,  had  the 
husband  been  before  the  court.  The  ground 
on  which  it  goes  is  that  to  allow  the  judg- 
ment to  affect  the  conscience  of  purchasers 
would  be  giving  it  an  effect  fit  rem.  It 
treats  the  case  as  standing  on  the  same 
footing  as  that  of  an  innocent  purchaser. 
Now,  if  the  court  saw  fit  to  deiiy  the  effect 
of  a  judgment  upon  privies  in  title,  or  if  it 
considered  the  defendant  an  innocent  pur- 
chaser, I  do  not  see  what  we  have  to  do 
with  its  decision,  however  wrong.  I  do  not 
see  why  it  is  not  within  the  power  of  the 
7i 


state  to  do  away  with  equity  or  with  the 
equitable  doctrine  as  to  purchasers  with 
notice  if  it  sees  fit.  Still  less  do  I  see  how 
a  mistake  as  to  notice  could  give  us  juris- 
diction. If  the  judgment  binds  the  defend- 
ant, it  is  not  by  its  own  operation,  even 
with  the  Constitution  behind  it,  but  by  the 
obligation  imposed  by  equity  upon  a  pur- 
chaser with  notice.  The  ground  of  decision 
below  was  that  there  was  no  such  obligation. 
The  decision,  even  if  wrong,  did  not  deny 
to  the  W^ashington  decree  its  full  effect. 
Baglcy  V.  General  Fire  Extinguisher  Co.  212 
U.  S.  477,  480,  63  L.  ed.  605,  613,  29  Sup. 
Ct.  Rep.  341. 
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JOSE  FIANZA  et  al. 
(See  S.  C.  Reporter's  ed.  16-25.) 


Appeal  — from  supreme  court  of  Phil- 
ippines —  Jurisdiction. 

1.  A  suit  to  restrain  the  defendant  from 
setting  up  title  to  certain  gold  mines  in  the 
Philippine  Islands,  or  interfering  with  thu 
same,  and  to  obtain  an  accounting,  in  which 
the  meaning  and  effect  of  the  provisions  of 
the  act  of  July  1,  1902  (32  Stat,  at  L.  691, 
chap.  1369),  §  45,  concerning  mining  titles, 
are  in  question,  is  one  in  which  a  statute  ot' 
the  United  States  is  "involved,"  within  the 
meaning  of  §  10  of  that  act  (U.  S.  Comp. 
Stat  Supp.  1907,  p.  214),  defining  the 
appellate  jurisdiction  of  the  Supreme  Court 
of  the  United  States  over  the  supreme  court 
of  the  Philippine  Islands. 

[For  other  rnsos,  nee  Appeal  and  Error,  III. 
d,  5,  in  Digest  Sup.  Ct.  1908.] 

Appeal  —  review  of   facts  —  concurrent 

findings. 

2.  Concurrent  findings  of  fact  by  the  two 
lower  courts  in  support  of  a  claim  of  cer- 
tain natives  of  the  Philippine  Islands  to 
have  held  possession  of  certain  mines,  and 
to  have  worked  them  to  the  exclusion  of  all 
others  down  to  the  bringing  of  suit,  will 
not  be  disturbed  by  the  Supreme  Court  of 
the  United  States  on  appeal  from  the  su- 
preme court  of  the  Philippine  Islands,  if 
there  is  some  evidence  of  the  facts  found. 
[For  other  cases,  see  Appeal  aud  Error,  4889- 

4S91,  4031-4059,  in  Digest  Sup.  Ct.   1908.] 

Adverse   possession —  mining   claim    in 
Philippine  Islands  —adverse  claim. 

3.  An  adverse  claim  which  will  defeat  the 
right  to  a  patent  under  the  act  of  July  1, 
1902,  §  45,  when  natives  and  their  ancestors 
have  held  possession  and  worked  mining 
claims  in  the  Philippine  Islands  for  the 
period  required  by  that  section,  cannot  be 
based  upon  entry  and  staking  of  claim  and 

Note. — On  color  of  title  in  adverse  pos- 
session— see  notes  to  Ricard  v.  Williams, 
5  L.  ed.  U.  S.  398,  and  United  States  v. 
Chaves,  40  L.  ed.  U.  S.  215. 

215  U.  S. 
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filing  notice  of  location,  where  such  posses- 
sion was  continuous  down  to  the  bringing 
of  suit  to  restrain  the  person  relying  upon 
such  acts  as  amounting  to  an  adverse  claim 
from  setting  up  title  or  interfering  with  the 
claims. 

[Adverse  possession  of  public  lands,  see  Ad- 
ver!*e  Possession,  I.  b,  in  Digest  Sup.  Ct 
1908.] 

Adverse   possession  —  of   mining   claim 

In  Plilllpplne  Islands  —  claim  of  title. 

4.  The  possession  and  working  of  a  min- 
ing claim  in  the  Philippine  Islands  for  the 
time  requisite,  under  the  act  of  July  1,  1902, 
§  45,  in  order  to  establish  a  right  to  patent, 
need  not  have  been  under  a  claim  of  title. 
(Color  of  title  In  adverse  possession,  see  Ad- 
vert Possession,  I.  1,  in  Digest  Sup.  Ct. 
1908.1 

Appeal  —  question  not  raised  below  — 
mistaken  remedy. 

5.  The  objection  that  possession  and  worlc- 
ing  of  mining  claims  in  the  Philippine  Is- 
lands for  the  time  required  under  the  act  of 
July  1,  1902,  §  45,  to  establish  a  right  to 
patent,  will  not  support  a  suit  to  enjoin 
setting  up  title  or  interfering  with  the  same, 
comes  too  late  after  a  trial  upon  the  merits. 
[For  other  cases,  see  Appeal  and  Error,  4650- 

4555.  in  Digest  Sup.  Ct.  1908.] 

Appeal  —  harmless  error  —  excluding 
evidence. 

6.  The  exclusion  of  evidence  in  an  equity 

cause,  even  if  erroneous,  is  not  ground  for 

reversal,   where,  if   admitted,   it  could   not 

have  affected  the  result. 

[For  other  cases,  see  Appeal  and  Error,  5051- 
5065,  in  Digest  Sup.  Ct.  1908.] 

[No.    16.] 

Argued   April  26,   27,   1909.     Decided   No- 
vember 1,   1909. 

APPEAL  from  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  decree 
which  affirmed  a  decree  of  the  court  of  First 
Instance  of  the  Province  of  Benguet,  enjoin- 
ing the  setting  up  of  title  to  certain  gold 
mines  in  that  province,  or  any  interfer- 
ence with  the  same.    Affirmed. 

See  same  case  below,  7  Philippine,  610. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Frederick  R.  Condert  and 
Howard  Thayer  Kingsbury  argued* the 
cause,  and,  with  Mr.  Paul  Fuller,  filed  a 
brief  for  appellant: 

This  court  has  jurisdiction  on  this  appeal 
to  review  the  facts. 

De  U  Rama  v.  De  la  Rama,  201  U.  S.  309, 
50  L.  ed.  767,  26  Sup.  Ct.  Rep.  485. 

In  view  of  the  indefinite  and  uncertain 
character  of  the  boundaries  of  plaintiff's 
claim,  whatever  might  be  its  validity  other- 
wise, it,  like  other  indefinite  and  uncertain 
interests  in  lands,  will  be  void  for  uncer- 
tainty, and  thus  wholly  insufficient  to  sup- 
port an  injunction. 

United  States  v.  Castillero,  2  Black,  1, 
191,  17  L.  ed.  360,  387. 
ft4  li.  ed. 


Both  under  our  system  and  that  of  Spain, 
mines  of  precious  metal  constitute  a  species 
of  property  especially  subject  to  the  control 
of  the  government,  and  can  be  acquired  in 
private  ownership  only  by  compliance  with 
such  regulations  as  the  government  may 
prescribe. 

See  Philippine  Mining  Laws  &  Regula- 
tions, War  Department  Translation,  July, 
1900.  See  also  United  States  v.  Castillero, 
2  Black,  1,  17  L.  ed.  360,  fKuaim, 

Under  neither  system  of  law  does  owner- 
ship or  possession  of  the  surface  confer 
ownership  of  the  minerals  below  the  surface, 
or  vest  the  possessor  of  the  surface  with 
mining  rights  (United  States  v.  Castillero, 
2  Black,  166-168,  17  L.  ed.  379,  380). 
Moreover,  it  does  not  appear  that  plaintiffs 
ever  asserted  any  claim  to  the  property  ex- 
cept for  mining  purposes. 

Plaintiffs  have  no  present  rights  of  own- 
ership whatever  in  the  property,  directly  en- 
forceable by  any  court.  Whether  they  may 
still  have  a  right  to  apply  for  and  obtain  a 
patent  is  a  wholly  different  question,  not 
before  this  court  for  decision. 

The  Young  Mechanic,  2  Curt.  C.  C.  404, 
Fed.  Cas.  No.  18,180.  See  also  The  Carlos 
F.  Roses,  177  U.  S.  655,  666,  44  L.  ed.  929, 
933,  20  Sup.  Ct.  Rep.  803. 

One  basing  his  right  to  a  patent  on  the 
ground  that  he  has  held  the  claim  for  a 
period  which  satisfies  the  statute  of  limita- 
tions of  his  state  or  territory  must  proceed 
to  obtain  his  patent  the  same  as  if  his 
right  vested  on  location,  with  the  exception 
of  the  manner  by  which  he  proves  his  title. 

2  Lindley,  Mines,  §  688,  p.  1276;  Re  Smith 
Bros.  7  Copp's  L.  O.  4. 

The  purpose  and  effect  of  U.  S.  Rev.  Stat. 
§  2332,  U.  S.  Comp.  SUt.  1901,  p.  1433,  has 
been  held  to  be  to  raise  a  presumption  of 
regularity  of  the  original  location  from  the 
fact  of  long  and  unquestioned  possession, 
and  to  enable  proof  of  such  possession  to  be 
accepted  by  the  Land  Office  in  lieu  of  proof 
of  compliance  with  all  the  detailed  statu- 
tory requirements  of  a  valid  location. 

Buffalo  Zinc  k  Copper  Co.  v.  Crump,  70 
Ark.  525,  91  Am.  St.  Rep.  87,  69  S.  W.  572; 
Cleary  v.  Skiffich,  28  Colo.  362,  89  Am.  St. 
Rep.  207,  69  Pac.  59;  McCowan  ▼.  Maclay, 
16  Mont.  234,  40  Pac.  602. 

It  is  very  significant  that  there  appears 
to  be  no  case  in  the  books  in  which  a  party 
claiming  simply  by  naked  adverse  possession, 
with  no  attempt  at  location  under  the  stat- 
utes, has  been  awarded  relief,  either  legal 
or  equitable,  against  an  adverse  claimant 
who  has  made  a  statutory  location.  The 
general  rule  is  that  rights  founded  on  mere 
possession  must  yield  to  rights  ^created  by 
compliance  with  the  statutory  requirements. 

Horswell  v.  Ruiz,  67  CaL  111»  7  Pac.  197 ; 
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Kendall  v.  San  Juan  Silver  Min.  Co.  144 
U.  S.  668,  36  L.  ed.  683,  12  Sup.  Ct.  Rep. 
779. 

As  Reavis's  adverse  entry  was  expressly 
found  to  have  been  peaceable,  it  necessarily 
operated  as  an  ouster  which  broke  the  con- 
tinuity of  plaintiffs'  holding. 

Belk  V.  Meagher,  104  U.  S.  287,  26  L.  ed. 
738. 

An  injunction  should  not  be  granted  in 
support  of  doubtful  and  disputed  rights,  or 


Black  V.  Jackson,  177  U.  S.  340,  44  L.  ed. 
801,  20  Sup.  Ct.  Rep.  648;  PotU  v.  Hollen, 
177  U.  S.  365,  44  L.  ed.  808,  20  Sup.  Ct. 
Rep.  654. 

The  judgment  of  the  trial  court  should 
have  been  reversed  for  errors  in  the  exclu- 
sion of  evidence. 

Buckstaif  v.  Russell  k  Co.  151  U.  S.  626, 
637,  38  L.  ed.  292,  296,  14  Sup.  Ct  Rep. 
448. 

There  is  a  presumption  of  harm  from  the 


where  there  is  an  adequate  remedy  at  law.  exclusion  of  material  evidence,  and  the  ab- 

Moreover,  the  plaintiffs  must  succeed,  if  at  sence  of  harm  must  be  clearly  shown  by  the 

all,  on  the  strength  of  their  own  right  or  record  to  obviate  reversal  on  this  ground, 

title,  not  on  the  weakness  of  their  adver-  Crawford   v.    United   States,   212    U.    S. 

sary'8.  183,  203,  53  L.  ed.  465,  473,  29  Sup.  Ct. 

Lawson  ▼.   United   States  Min.   Co.   207  Rep.  260. 

U.   S.   3,   52  L.  ed.   65,   28   Sup.   Ct.   Rep.  ^      ^                                         ,    , 

15;  Gwillim  V.  Donnellan    115  U.  S.  45,  29  J'^^^TJu^fio^V^^^^             ''**  """ 

L.  ed.  348,  6  Sup.  Ct  Rep.  1110.  j^  ^1^^   ^.^^  ^^  pos^ssion   does  not  in- 

It  IS  contrary  to  the  principles  of  equity  ^^^^^           qtesticn  under  the  law,  but  in- 

to  grant  an  injunction  to  a  complainant  for  ^^^^^^  J,  ^^  ^^^^  ^^^^^^  ^^            ^^  p^, 

the  protection  of  rights  which  are  disputed  ^^.^j  question  is  presented 

and  the  subject  of  litigation,  when  there  is  Shoshone  Min    Co.  v.  Rutter,  177  U.  S. 

no  threatened  irreparable  mischief  to  be  pre-  ^^  ^  ^                  2^  g^     ^^ 

vented.  ^26                                 »        »            r              r 

Tacoma  R.  k  P.  Co.  v.  Pacific  Traction  ^^   «««„„•  ..^:„^:„i^    av^  „^*   ^#    t„w   i 

r^    IKK  v^A    9tiQ  ^"  ^^^^y   principle,   the  act  of  July   1, 

ix>.  i&o  fea.  z&».  jgQ2,  is  to  be  read,  construed,  and  applied 

By  plaintiffs'  own  bill,  they  were  out  of  ^   ^^^  ^^^  ^^^,.^^  ^^            g    Rev.   Stat 

possession  when  the  suit  was  brought..  This  2332),  to  the  states  and  territories  men- 

also  defeats  their  claim  for  an  injunction,  ajq^^j 

Lacassagne  v.   Chapuis,    144   U.   S.    119,  xhe  obiect  of  this  section  was  to  nermit 

124,  36  L.  ed.  308,  370,  12  Sup.  Ct  Rep.  ^'^e  o^J«c«  ^\  «»>«  sec^^on  w"  ^  Pf  ^^^ 

tZZ     ,   irr.  ^    T  .    «j     J    o  ore      o        i  »   party    applying   for   patent  to   make    a 

Pla.nt.ffB  haa  np  legal  nghte  of  ownership  ^„^^^^^„  of  himwilf  and  grantors  for   a 

In  the  n..n.ng  property  .n  question,  unless  ^^^_,          ,  ^  ^^^  sUtute  of  limitation. 

I  ^Ln?""!.  *kT  "r         ^*  A              f^  «^  the  jiirUdiction  in  which  the  claim  wa. 

1    1902    and  that  act  provided  a  regular  ^.^^^J      ^^.^^   ^^    ^^^^^   ^,^.^   ^^ 

and   orderly  procedure   for  their  assertion  ..            jtxi.             j             t     m     ^ 

and  esUblishment    There  is  nothing  in  the  >"terposed.     In  other  words,  proof  of  poa- 

record  to  indicate  that  such   procedure  is  »«»"o»  ^^^^  ^^^  statutory  period,  in  the  ab- 

in  any  way  inadequate  to  protect  whatever  ^^^^    «'    *ny    adverse    claim,    was    to   be 

rights    plaintiffs    may    have,    and    to    that  taken  by  the  Land  Department  as  equiv- 

course  they  should  have  been,  and  should  alent  to  an  establishment  in  detail  of  all  the 

now  be,  remitted.  facta  necessary  to  constitute  a  valid  loca- 

In  addition  to  proceeding  directly  under  tion. 

that  act,  plaintiffs  might  also  have  brought  Cleary  y.  Skiffich,  28  Colo.  364,  89  Am. 

an  action  for  forcible  entry  and  detainer,  St.  Rep.  207,  65  Pac.  59. 

under  §  80  of  the  Philippine  Code  of  Pro-  Xhe  section  provides  an  additional  mode 

cedure,  or  an  action  in  the  nature  of  eject-  ^f   acquisition   of   mineral    land   from   the 

ment,  to  determine  the  title,  under  such  de-  government 

cisions  as—  Anthony  ▼.  Jillson,  83  Cal.  302,  23  Pac. 

Bago  V.  Garcia,  5  Philippine,  524;  Cebu  ^^g 

T.  Mangaron.  6  Philippine,  286;  Barlin  v.  ^^^^^^    ^^^.^    ^^^^    ^   ^^^.^    ^1^    ^ 

w 'T-  !•  J  I.  5^*"*'  *•;;  ;♦  «.  i^.^^.^.  the  united  States  Land  Office,  opposing  an 
If  plaintiffs  had  any  title,  it  was  inchoate  ....  .  x  x  x  .  .  .  _ 
and  incomplete,  since  they  had  obtoined  no  application  for  patent  to  mining  prenjisea, 
patent  This  court  has  held  that  a  person  "la^e  by  another  person.  The  claimant  ap- 
having  such  a  claim  is  not  entitled  to  an  P^e*  «or  patent  The  adverse  claimant  op- 
injunction  against  an  adverse  claimant,  poses  him.  The  land  office  adverse  claim, 
where  there  is  an  adequate  remedy  available  McCowan  v.  Maclay,  16  Mont.  239,  40 
in  an  action  at  law  to  recover  possession.  Pac  602;  Altoona  Quicksilver  Min.  Co.  v. 
^^  115  U.  8. 


IMM.                                                 Reavis  v.  Funza.                                                  81,  28 

InUgral  Quiekiilver  Min.  Co.  114  Cal.  106,  bounds  have  been  held  to  be  only  directory, 

tf   Pmc   1047.  and  &  dnscription  bj  nftme,  where  tlie  prop- 

Wbere   poBsefliion   fau   continued   for  the  ertf  ii  well  known,  U  oft«n  aulEcifnt. 

preacribed   period   before   the   ndverH   right  Glscier  Mountain  Silver  Min.  Co.  v.  Wil> 

exists,   it  is  equivslent  to  a  location  under  lis,  127  U.  S.  471,  480,  32  L.  ed.  172|  174, 

tbe  Uwa  of  Congress.  8  Sup.  Ct  Rep.  1817. 

Altoona  Qnicksilver  Uin.  Co.  t.  Integral 

QuieksiWei   Min.   Co.   supra;   420  Min.   Ci>.  Mr.  Justice  Holmw  delivered  the  opinion 

T.  BulUoa  Min.  Co,  3  Bawy.  857,  Fed.  Cas.  ^f  ^,g  court- 

No.  4.B89;.Harris  v.  Equator  Min.  &  Smelt-  This  is  a'hill  in  equity,  broURht  by  the 

ing  Co.  3  McCrary,  14,  8  Fed.  863;  Belk  v.  ,ppe,iee,  to  restrain  the  appellant  from  set- 

Meagher,  104  U.  8.  279,  287.  26  L.  ed.  736,  t;'^  „     t^^  t„  e,rt„i„   ^^^  „;„„  ;„  ,i,, 

738;   Lavagnino  t.  Uhlig,  26   Utah,  26,  BO  p;^vinw  of  Benguet,  or  interfering  witii  the 

Am.  BL  Rep.  808,  71  Pac.  1048.  „„^  ^  to  obtain  an  account  of  the  gold 

Upon  eompletion  of  a  location,  and  unt.l  heretofore  taken  from  the  mines.     The  trial 

patent  issues,  the  gOTemment  holds  the  title  ^^^t  rendered  a  judgment  or  decree  grant- 

la  trust  for  the  locator.  i„^   „   injunction   as    prayed.      Eiceptions 

Noyei  V.  Mantle.  327  U.  8.  348,  351,  32  "^^^  ^^J^^  ^y^  grou. Ids  that  the  flndi..g. 

U  ed.  1B8,  168,  8  Sup.  Ct  Hep.  1132.  „,  (^^^  ^„         ,„»   t,,^  „,i  l.t  „,  ^ij^A 

A  title  so  acquired  will  be  quieted  on  a  ,ad  that  the  judgment  was  against  tbe  law. 

bill  in  equity,  even  against  the  holder  of  a  Thg  guprerae  court  re-examined  the  evidence, 

oorrect  paper  title.  „d   affirmed   tbe   decree   below.     Then   the 

420  Min.  Co.  v.  Bullion  Min.  Co.  supra.  ^^^  „„,  brought  here  by  appeal. 

In  dealing  with  the  Philippines,  the  Unit-  ji,^   appellees  make  a  preliminary  srgu- 

ed  Ststes  did  not  mean  to  treat  its  inhab-  ^^^^  against  the  jurisdiction  of  this  court, 

itants  aa  less  entitled  to  the  just  and  benefl-  ^^ile  the  appellant  asks  us  to  reexamine 

cent   principle   adopted   towards   the   inhab-  j^e  eiidence.  and  to  reverse  the  decree  on 

itants  of  our  former  Mexican  territory,  but  the  facts  as  welt  as  the  law.    We  cannot  ac- 

rather  intended  to  put  them  on  an  even  more  ^^^  jo  either  of  these  contentions.    Wc  are 

favored  footing.  „,  opinion  that  this  court  hns  jurisdiction. 

CatiOo  T.  Insular  GoTernmcnt,  212  U.  S.  ^„   j,  ^^^  iffidaviU  of  value  should  be  held 

44B,  63  L.  ed.  604,  29  Sup.  CI.  Rep.  384.  (o  apply  to   the   whole  of   Reavis's  claims. 

The  defendant,  by  his  action  in  the  prem-  ^„j  „„t  ^^  „„,y  ^J,^^  j^rt  of  them  that  are 

isea,  in  making  answer  as  he  did.  and  fli-  j„  (^ntroversy  here,  still,  a  stotuU  of  the 

ing  his  petition  or  croM  complaint,  asking  United  States,  •namely,  a  section  of  the  [39 

for  afflnnative  relief,  as  he  did,  closed  the  (,™„ic  ^t  (§  46,  concerning  mining  titles 

door  upon  any  question  as  to  tbe  propriety  j^  y^e  Philippines),  is  "involved,"  within  the 

ttf  the  proceedings  themselves,  or  the  juris-  ^paning  of  3  10  of  the  same  act.  which  de- 

dictlon   to  deUrmina  the   same  of  the  tri-  termines  the  jurisdiction  of  this  court.  Act 

bnnal  in  which  they  were  instituted.    More-  ^j  j^j     ,    ^g^^,  chap.  1360.    32  Stat,  at  h. 

over,  the  defendant,  equally  with  the  plain-  gj,;    ggg    y.  S.  Comp.  Stat.  Supp.   1007,  p, 

tiffs,  went  through  the  course  of  taking  tes-  ^u.     The  meaning  and  effect  of  that  sue- 

timony,  preparing  the  case  for  hearing,  and  ^jg^  ,^9  in  question,  and  our  construction 

submitting  it   to  the  court  tor  determina-  ,„„   ^^g   g„n,g   bearing   upon    our   opinion 

tion  aa  a  case  pending  in  and  before  a  court  ti.at  the   findings   of  the   two   courts  below 

competent  and  adequate  to  adjudge  the  con-  gi,ould  not   be   reopened.     For,   apart   from 

troveray.  the   general    rule   prevailing   in   such   cases 

16  Cyc.  Law  k  Proe.  pp.   117.   129,   133;  (Do  la  Rama  v.  De  la  Rama.  201  V.  S:  303, 

Perego   v.   Dodge,   163   U.   S.   160,   164,   41  309,  50  L.  ed.  766,  26  Sup.  Ct.  Bep.  486). 

L.  ed.  113,  116,  16  Sup.  Ct  Rep.  971.  „«  shall  refer  to  the  law  for  special  reasons 

The  acta  of   mining  on   the   part  of  the  „[,y  those  findings  should  not  be  disturbed 

plaintiffs   have   been   as   continuous   as   the  if,  ^  case  like  this. 

nature  of  the  business  and  the  customs  of  The  appellees  are  Ignrrots,  and  it  ia  found 

the  country  permitted,   and   this  meeta  all  that,  for  fifty  years,  and  probably  for  many 

requirements.  more,   Fianza  and   his  ancestors   have   held 

Stephenson   v.   Wilson,    37    Wia.    482;    2  possession  of  these  mines.     Be  now  clainie 

Lindley,  Mines,  |  688.  title   under   the   Philippine   act   of   July   I, 

The  strict  rule  of  pleading  which  formerly  igo2,  chap.   1309,  |  46,  35  Rtat.  at  L.  601. 

required  exact  accuracy   in   the  description  This  section  reads  as  follows: 

of  premiaes  sought  to  be  recovered  has  in  "That  wliere  such  person   or   asMciation, 

modem  practice  been  relaxed  and  a  general  they    and    their   grantors,    have    held'   and 

description  of  tbe  property  held  to  be  good,  worked  their  claime  for  a  period  equal  to 

The  provisions  of  state  statutes,  as  to  the  the  time  prescribed  by  the  statute  of  limit«- 

dascription  of  tbe  premisaa  by  metes  and  tions  of  the  Philippine  Islands,  evi.'.ence  of 
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tuch  possession  and  working  of  the  claims 
for  tuch  period  shall  be  sufficient  to  estab- 
lish a  right  to  a  patent  thereto  under  this 
act,  in  the  absence  of  any  adverse  claim; 
but  nothing  in  this  act  shall  be  deemed  to 
impair  any  lien  which  may  have  attached 
in  any  way  whatever  prior  to  the  issuance 
of  a  patent." 

It  is  not  disputed  that  this  section  ap- 
plies to  possession  maintained  for  a  suffi- 
cient time  before  and  until  the  statute  went 
into  effect.  See  Soper  v.  Lawrence  Bros.  Co. 
201  U.  S.  359,  50  L.  ed.  788,  26  Sup.  Ct.  Rep. 
473.  The  period  of  prescription  at  that  time 
was  ten  years.  Code  of  Procedure  in  Civil 
Actions.  August  7,  1901.  No.  190,  §  40.  1 
Pub.  Laws  of  Philippine  Commission,  378, 
384.  Therefore,  as  the  United  States  had  not 
had  the  sovereignty  of  the  Philippines  for 
ten  years,  the  section,  notwithstaiuling  its 
similarity  to  Rev.  Stat.  §  2332,  U.  S.  Comp. 
Stat  1901,  p.  1433,  must  be  taken  to  refer 
to  the  conditions  as  they  were  before  the 
United  States  had  come  into  power.  Especial- 
ly must  it  be  supposed  to  have  had  in  view 
2S]  the  natives  of  *the  islands,  and  to  have 
intended  to  do  liberal  justice  to  them.  By  § 
10,  their  occupancy  of  public  lands  is  re- 
spected and  made  to  confer  rights.  In  deal- 
ing with  an  Igorrot  of  the  province  of  Ben- 
guet,  it  would  be  absurd  to  expect  technical 
niceties,  and  the  courts  below  were  quite 
justified  in  their  liberal  mode  of  dealing 
with  the  evidence  of  possession  and  the  pos- 
sibly rather  gradual  settling  of  the  precise 
boundaries  of  the  appellees*  claim.  See  Ca- 
riiio  V.  Insular  Government,  212  U.  S.  449, 
53  L.  ed.  594,  29  Sup.  Ct.  Rep.  334.  At  all 
events,  they  found  that  the  appellees  and 
their  ancestors  had  held  the  claim  and 
worked  it  to  the  exclusion  of  all  others  down 
to  the  bringing  of  this  suit,  and  that  the 
boundaries  were  as  shown  in  a  plan  that 
was  filed  and  seems  to  have  been  put  in 
evidence  before  the  trial  came  to  an  end. 

It  cannot  be  said  that  there  was  no  evi- 
dence of  the  facts  found,  for  the  plaintiff 
Fianza  testified,  in  terms,  that  his  grand- 
father and  father  had  owned  the  mines  in 
question,  and  that  he  and  the  other  appel- 
lees owned  them  in  their  turn;  that  they 
had  all  worked  the  mines,  that  no  one  else 
had  claimed  them,  and  that  the  appellant 
had  interfered  with  his  possession,  and, 
when  he  put  up  a  sign,  had  torn  it  down. 
Ko  doubt  his  working  of  the  mines  was  slight 
and  superficial  according  to  our  notions, 
and  the  possession  may  not.  have  been  sharp- 
ly asserted  as  it  would  have  been  with  ua, 
whether  from  Igorrot  habits  or  from  the 
absence  of  legal  title  under  Spanish  law. 
But  it  sufficiently  appears  that  the  appel- 
lee's family  had  held  the  place  in  Igorrot 
fashion,  and  to  deny  them  possession  in  fa- 
9% 


vor  of  Western  intruders  probably  would  be 
to  say  that  the  natives  had  no  rights  under 
the  section  that  an  American  was  bound  to 
respect.  Whatever  vagueness  there  may 
have  been  in  the  boundaries,  it  is  plain  that 
the  appellant  attempted  to  locate  a  claim 
within  them,  and  Fianza  testified  that  the 
plan  to  which  we  have  referred  followed  the 
boundaries  that  his  father  showed  to  him. 
It  is  said  that  the  claim  is  larger  than  is 
allowed  by  §  22.  But  the  limitation  of  that 
section  applies  only  to  claims  "located  aft- 
er the  passage  of  this  act." 

It  is  to  be  assumed,  then,  that  the  appel- 
lees and  their  ancestors  *had  held  pos-  [24 
session  and  had  worked  their  claims  for 
much  more  than  the  period  required  by 
§  45,  before  the  moment  when  the  stat- 
ute went  into  effect  It  is  to  be  as- 
sumed that  the  possession  and  working  con- 
tinued down  to  within  two  months  of  that 
moment.  But  the  appellant  says  that  he 
entered  and  staked  his  claims  before 
that  time,  and  then  was  in  possession  of 
them.  On  this  ground,  as  well  as  others 
that  are  disposed  of  by  the  findings  below, 
he  contends  that  there  was  an  adverse  claim 
within  the  meaning  of  the  act.  But  the 
ground  in  question  was  not  unoccupied,  and 
therefore  he  could  not  make  a  valid  claim 
under  §  28.  See  also  act  of  March  2,  1901, 
chap.  803,  31  Stat  at  L.  895,  910,  U.  S. 
Comp.  Stat.  1901,  p.  2799.  He  refiled  a  lo- 
cation in  October,  1902,  but  he  did  not 
and  could  not  make  the  required  affidavit 
because  of  the  prior  occupation ;  and,  at  that 
date,  Fianza  was  within  the  act,  unless  he 
already  had  been  deprived  of  its  benefits. 
Moreover,  it  is  found  that  Fianza's  posses- 
sion continued  down  to  the  bringing  of  this 
suit.  This  is  justified  by  the  evidence,  and 
is  not  contradicted  by  the  bill.  The  bill,  to 
be  sure,  alleges  that  Reavis,  in  1900,  illegal- 
ly entered  and  deprived  the  appellees  of  their 
mines,  and  that  he  still  continues  to  maintain 
his  unjust  claim.  But  further  on  it  alleges 
that,  in  the  spring  of  1902,  Reavis  was  di- 
rected by  the  governor  of  Benguet  not  to 
molest  the  appellees;  that  he  then  waited  in 
Manila,  and,  after  the  promulgation  of  the 
law,  "again  entered,"  set  stakes,  and  filed 
a  notice  of  location.  So  that  the  bill  does 
not  mean  that  he  was  continuously  in  pos- 
session, or  that  he  was  in  possession  when 
the  law  took  effect.  We  are  of  opinion  that 
there  was  no  adverse  claim  that  would  have 
prevented  the  appellees  from  getting  a  pat- 
ent under  §  45.  See  Belk  v.  Meagher,  104  U. 
S.  279,  284,  26  L.  ed.  735,  737;  Altoona 
Quicksilver  Min.  Co.  v.  Integral  Quicksilver 
Min.  Cb.  114  Cal.  100,  105,  45  Pac.  1047. 
See  also  McCowan  y.  Maclay,  16  Mont.  234, 
239,  240,  40  Pac.  602. 

It  is  suggested  that  the  possession  of  Fi- 
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anza  was  not  under  a  claim  of  title,  since 
he  oould  have  no  title  under  Spanish  law. 
But,  whatever  may  be  the  construction  of 
Rev.  Stat.  §  2332,  the  corresponding  §  45  of 
25]  the  Philippine  act  cannot  be  taken  *to 
adopt  from  the  local  law  any  other  require- 
ment as  to  the  possession  than  the  length  of 
time  for  which  it  must  be  maintained.  Oth- 
erwise, in  view  of  the  Spanish  and  American 
law  before  July  1,  1902,  no  rights  could  be 
acquired,  and  the  section  would  be  empty 
words;  whereas,  as  we  have  said  before,  an- 
other section  of  the  act,  §  16,  still  further 
shows  the  intention  of  Congress  to  respect 
native  occupation  of  public  lands. 

Again,  it  is  urged  that  the  section,  of  it- 
self, confers  no  right  other  than  to  apply 
for  a  patent.  But  a  right  to  an  instrument 
that  will  confer  a  title  in  a  thing  is  a  right 
to  have  the  thing.  That  is  to  say,  it  is  a 
right  of  the  kind  that  equity  specifically 
enforces.  It  may  or  may  not  be  true  that, 
if  the  objection  had  been  taken  at  the  out- 
set, the  plaintiffs  would  have  been  turned 
over  to  another  remedy,  and  left  to  apply 
for  a  patent ;  but,  after  a  trial  on  the  merits, 
the  objection  comes  too  late.  See  Perogo  v. 
Dodge,  163  U.  S.  160,  164,  41  L.  ed.  113, 
116,  16  Sup.  Ct.  Rep.  971;  Rcynes  v.  Du- 
mont,  130  U.  S.  354,  395,  32  L.  ed.  934, 
045,  9  Sup.  Ct.  Rep.  486. 

Some  objections  were  taken  to  the  exclu- 
sion of  evidence.  But,  apart  from  the  fact 
that  they  do  not  appear  to  have  been  saved 
in  the  exceptions  taken  to  the  supreme  coui 
and  irrespective  of  its  admissibility,  the  evi- 
dence offered  could  not  have  affected  the  re- 
sult. An  inquiry  of  Fianza,  whether  he 
claimed  the  mines  mentioned  in  the  suit  or 
those  measured  by  the  surveyor  who  made 
the  plan  to  which  we  have  referred,  was  met 
by  the  allowance  of  an  amendment,  claiming 
according  to  the  plan.  A  question  to  anoth- 
er of  the  plaintiffs,  whether  she  saw  any 
Igorrots  working  for  Reavis,  would  have 
brought  out  nothing  not  admitted  by  the 
bill,  that  Reavis  did,  for  a  time,  intrude 
upon  the  mines  in  suit.  Upon  the  whole 
case  we  are  of  opinion  that  no  sufficient 
ground  is  shown  for  reversing  the  decree, 
and  it  is  affirmed. 

Decree  affiriaed. 


16]  •UNITED  STATES,  Plff.  in  Err., 

V. 

SIMON  J.  MESCALL. 

(See  S.  C.  Reporter's  ed.  26-33.) 

Dntles  —  crimtnal     prosecutions  —  false 
entry  —  ejusdem  generis. 

An  employee  in  the  customs  service  of 
the  United  States  who  makes  and  returns 
64  li.  ed. 


false  weights  in  connection  with  an  entry 
of  imported  merchandise  is  comprehended 
by  the  words  "other  person"  in  the  pro- 
visions of  the  customs  administration  act 
of  June  10,  1800  (26  Stat,  at  L.  131-135, 
chap.  407,  U.  S.  Comp.  Stat.  1901,  pp. 
1880-1805),  §  9,  for  the  forfeiture  of  goods 
or  their  value  where  "any  owner,  importer, 
consignee,  agent,  or  other  person"  shall 
make  an  entry  by  means  of  false  and  fraud- 
ulent practices,  or  shall  be  guilty  of  any 
unlawful  act  or  omission  whereby  the  Unit- 
ed States  is  deprived  of  the  lawful  duties, 
and  for  the  punishment  of  such  person  by 
fine  or  imprisonment  or  both. 

[For  other  oxhoa,  see  Duties,  XII.  e,  in  Disest 
Sup.  Ct.   1008.1 

[No.    278.] 

Argued  October  14,  1909.    Decided  Novem« 

ber  8,  1909. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  New  York  to  review  a  judgment  sus- 
taining a  demurrer  to  an  indictment  char- 
ging an  employee  in  the  customs  service  with 
making  and  returning  false  weights  in  con- 
nection with  an  entry  of  imported  mer- 
chandise. Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  below,  164  Fed.  580. 

Statement  by  Mr.  Justice  Brewer: 
Section  9,  chapter  407,  Laws  of  June  10, 
1890  (20  Stat,  at  L.  131-135,  U.  S.  Comp. 
Stat.  1901,  pp.  1886-1895),  known  as  the 
customs  administration  act,  under  which 
defendant  was  indicted,  reads  as  follows: 

"That  if  any  owner,  importer,  consignee, 
agent,  or  other  person  shall  make,  or  at- 
tempt to  make,  any  entry  of  imported  mer- 
chandise by  means  of  any  fraudulent  or 
false  invoice,  affidavit,  letter,  paper,  or  by 
means  of  any  false  statement,  written  or 
verbal,  or  by  means  of  any  false  or  fraud- 
ulent practice  or  appliance  whatsoever,  or 
shall  be  guilty  of  any  wilful  act  or  omission 
by  means  whereof  the  United  States  shall 
be  deprived  of  the  lawful  duties,  or  any  por- 
tion thereof,  .  .  .  embraced  or  referred 
to  in  such  invoice,  affidavit,  letter,  paper,  or 
statement,  or  affected  by  such  act  or  omis- 
sion, such  merchandise,  or  the  value  there- 
of, to  be  recovered  from  the  person  making 
the  entry,  shall  be  forfeited,  which  forfeiture 
'shall  only  apply  to  the  whole  of  the  [37 
merchandise  or  the  value  thereof  in  the  case 
or  package  containing  the  particular  article 
or  articles  of  merchandise  to  which  such 
fraud  or  false  paper  or  statement  relates; 
and  such  person  shall,  upon  conviction,  be 
fined  for  each  offense  a  sum  not  exceeding 
five  thousand  dollars,  or  be  imprisoned  for 
a  time  not  exceeding  two  years,  or  both,  in 
the  discretion  of  the  court." 
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The  indictment,  in  the  first  count,  alleges 
that  the  steamship  Alice  arrived  at  tl^e  port 
of  Kew  York  on  November  2,  1907,  from 
Greece,  having  on  board  eighty  cases  of 
cheese,  consigned  to  one  Stamatopoulos ; 
that  the  said. cheese  was  unloaded  and  an 
invoice  and  entry  thereof  filed  with  the  col- 
lector of  customs  of  the  port  of  New  York 
by  the  said  Stamatopoulos;  that  the  de- 
fendant was,  at  the  time,  an  assistant 
weigher  of  the  United  States  in  the  customs 
service  at  the  port  of  New  York,  and  en- 
gaged in  the  performance  of  his  duties  as 
such  assistant  weigher;  that  it  was  his  duty 
to  weigh  accurately  the  said  ciieese,  and 
make  return  thereof  to  the  collector  of  cus- 
toms, and,  upon  the  weight  so  returned,  the 
said  entry  was  to  be  liquidated;  that  the 
said  defendant  "did  knowingly,  wilfully, 
and  unlawfully  make  and  attempt  to  make 
an  entry  of  imported  merchandise,  to  wit, 
the  said  eighty  cases  of  cheese,  by  means  of 
a  false  and  fraudulent  practice,  by  means 
whereof  the  United  States  was  to  be  de- 
prived of  the  lawful  duties,  or  a  putioii 
thereof,  accruing  upon  the  said  meiclian- 
dise;"  that  he  did  knowingly,  wilfully,  and 
unlawfully  return  the  net  weight  of  said 
cheese  as  13,358  pounds,  whereas  the  true 
weight  thereof,  and  the  weight  upon  which 
the  entry  should  have  been  liquidated  and 
the  duties  paid,  was  17,577  pounds.  The 
second  and  third  counts  contain  the  same 
statement  of  facts,  but  it  is  averred  in  the 
one  that  the  defendant  was  "guilty  of  a 
wilful  act  and  omission,  by  means  whereof 
the  United  States  was  to  be  deprived  of  the 
lawful  duties,"  or  a  portion  thereof,  and, 
in  the  other,  that  he  unlawfully  made  and 
attempted  to  make  the  entry  "by  means  of  a 
false  written  statement."  To  this  indict- 
28]  ment  a  ^demurrer  was  filed  and  sus- 
tained, the  court,  after  discussing  several 
matters,  saying: 

"But  it  is  apparent  from  the  allegations 
of  the  indictment  that  the  defendant  is  not 
in  fact  any  of  the  persons  within  the  con- 
templation of  §  9  with  relation  to  these 
particular  importations,  and  cannot  be  con- 
sidered either  an  owner,  importer,  consignee, 
agent,  or  other  person. 

"The  defendant,  Mescall,  was  not  making 
or  attempting  to  make  an  entry  of  these 
goods.  According  to  the  charge,  he  was, 
contrary  to  his  duty,  rendering  assistance 
to  the  importer,  who  was  the  'person'  mak- 
ing the  entry." 

•  The  case  is  here  under  the  act  of  March 
2,  1907  (34  Stat,  at  L.  1246,  chap.  25G4,  U. 
S.  Comp.  Stat  Supp.  1907,  p.  209),  which 
authorizes  a  writ  of  error  "direct  .to  the 
Supreme  Court  of  the  United  States"-  in  a 
criminal  case  wherein  there  has  been  a  de- 
cision or  judgment  austaining  a  demurrer 
7^ 


to  an  indictment,  when  such  decision  or 
judgment  is  based  upon  the  invalidity  or 
construction  of  a  statute  upon  which  4he 
indictment  is  founded. 

Assistant  Attorney  General  Fowler  ar* 
gued  the  cause  and  filed  a  brief  for  plain- 
tiff in  error: 

An  entry  of  goods,  within  the  meaning  of 
the  act  of  July  24,  1897,  embraces  the  en- 
tire transaction,  from  the  time  the  vessel 
enters  port  until  the  importer  obtains  an 
entrance  of  his  goods  into  the  body  of  the 
merchandise  of  the  United  States. 

United  States  v.  Baker,  5  Ben.  25,  Fed. 
Cas.  No.  14,500;  United  States  v.  Cargo  of 
Sugar,  3  Sawy.  46,  Fed.  Cas.  No.  14,722; 
United  States  v.  Legg,  45  C.  C.  A.  134,  105 
Fed.  933. 

The  offense  created  by  the  statute  is  not 
a  felony,  but  a  misdemeanor. 

Baiiiion  V.  United  States,  156  U.  S.  464, 
39  L.  ed.  494,  15  Sup.  Ct.  Rep.  467;  Con- 
sidinc  v.  United  States,  50  C.  C.  A.  272^ 
112  Fed.  342;  United  States  v.  Falken- 
Imincr,  21  Fed.  624;  United  States  v.  Cop- 
l^ersmith,  4  Fed.  198;  1  Bishop,  New  Crim. 
Law,  §  617a;  12  Cyc.  Law  &  Proc.  p.  131. 

There  are  no  aiders  and  abettors  in  mis- 
demeanors, but  all  who  are  connected  with 
offenses  of  this  character  must  be  indicted 
as  principals.  This  rule  applies  even  to 
accessories. 

1  Bishop,  New  Crim.  Law,  §  685. 

To  hold  that  defendant  does  not  fall  with- 
in the  meaning  of  the  words  "other  person," 
as  used  in  the  statute,  would  be  to  de- 
prive such  words  of  all  meaning;  and  the 
doctrine  of  ejusdem  generis  must  yield  to 
the  rule  of  construction  that  every  word  in 
a  statute  should  be  given  some  meaning. 

2  Lewis's  Sutherland,  Stat.  Constr.  2d  ed. 
pp.  831,  833-835;  26  Cyc.  Law  k  Proc.  p. 
610. 

The  principle  of  ejusdem  generis  is  used 
only  as  an  aid  in  ascertaining  the  legislative 
intefit,  and  not  for  the  purpose  of  controll- 
ing the  intention  of  or  of  confining  the 
operation  of  a  statute  within  narrower 
limits  than  was  intended  by  the  lawmaker. 

State  ex  rcl.  Walker  v.  Corkins,  123  Mo. 
67,  27  S.  W.  303 ;  National  Bank  v.  Ripley, 
161  Mo.  131,  61  S.  W.  587;  Willis  v.  Mabon 
(Willis  V.  St  Paul  Sanitation  Co.)  48 
Minn.  156,  16  L.R.A.  281,  31  Am.  St.  Rep. 
626,  50  N.  W.  1110;  Winters  v.  Duluth,  82 
Minn.  127,  84  N.  W.  788 ;  Foster  v.  Blount, 
18  Ala.  689;  Misch  v.  Russell,  136  111.  25, 
12  L.R.A.  125,  26  N.  E.  528;  Webber  v. 
Chicago,  148  111.  316,  36  N.  E.  70;  Maxwell 
V.  People,  158  111.  253,  41  N.  E.  995;  Gil- 
lock  V.  People,  171  111.  308,  49  N.  E.  712; 
Matthews  v.  Kimball,  70  Ark.  463,  66  S. 
W.  651,  69  S.  W.  647;  State  v.  Woodman, 
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19M.                                         United  States  y.  Mescall.  31,  32 

26  Mont.  353,  67  Pac  1118;  Randolph  v.  *Mr.   Justice  Brewer  delivered  the  [SI 

State,  9  Tex.  523;  State  v.  Solomon,  33  Ind.  opinion  of  the  court: 

450;   Re  La  Soci^U  Francaise  D'Epargnes  It  appears  that  the  trial  court  sustained 

et  de  Prevoyance  Mutuelle,  123  Cal.   530,  the  demurrer  on  the  ground  that,  as  to  the 

56  Pac  458;  State  v.  Holman,  3  M'Cord  L.  offense  charged,  the  statute,  properly  con- 

306;  State  v.  Williams,  2  Strobh.  L.  474;  strued,  does  not  include  the  defendant.    The 

Tisdell  V.  Combe,  7  Ad.  k  El.  792;  Young  v.  case  is,  therefore,  one  which  may  be  brouglit 

Grattridge,  L.  R.  4  Q.  B.  166;  R.  v.  Double-  to  this  court.    United  States  v.  Keitel,  211 

day,  3  £1.  &  El.  500.  U.  S.  370,  53  L.  ed.  230,  29  Sup.  Ct.  Rep. 

Mr.   George  F.   Hickey   submitted  the  JP\  ®"*  ^"f  ^T'-J  a^u'V^  ^  ?Lf^" 

cause  for  defendant  in  error:  J^J*^  ^"^«^*^"  ^^"^^^  **y  *^«  ^^"""^  »^'«^- 

Section  9  of  the  customs  administrative  '^      ',.       jxjix*       i          i^. 

act.  Laws  of  June  10,  1890,  chap.  407,  is  a  <^""»*'  .*"'  defendant  invokes   what   is 

penal    sUtute.    and    Aould    be    construed  •omet.mes  known  as  Lord  Tenderden's  rule. 

'\\  .,            ^  — that,  where  particular  words  of  descrip- 

TT  •*  J  a*,  i,          irr  -D  1        *  rr  u           tt  ^^<^^  *re  followcd  by  general  terms,  the  lat- 

United  States  t.  75  Bales  of  Tobacco,  77  ,  „     .„  ,              j  j           *      •       1    ^i  • 

C     C    A.  353    147   Fed    127-    Andrewi   v  ^^  ^"  ^  regarded  as  referring  to  things 

?i  '?L*aA'  o  flf         ono    V  I    n       V  o'  a  ^i^®  «!»«  ^ith  those  particularly  de- 

United  States,  2  Story,  302,  Fed.  Cas.  No.  .^.;.   ^        .     .                        mi           *•     i 

381 .  United  States  v   Wiltb^rcer   5  Wheat  "cribed,— «;u«(fcm   genena.     Tlie   particular 

?2    «  T    !r  o^^  u  r^fl*  ♦  ^  '  q/u  words  of  description,  it  is  urged,  are  "own- 

76,  5  L.  ed.  37;  United  States  v.  84  Boxes    ^.    . .^^      !.«„:*  ^  * .,     rru 

of  Sugar,  7  Pet  453,  8  L.  ed.  745;  Suther-  «'-  >">Porter,  consignee,  agent.'     The  gen- 

land,  Stat  Constr.  §  363;  United  States  t.  ^Z\  *!.     "f  "other  person, '  and  should  be 

^r     •'     iA  r%  ^    AOA  \ix  T      J    e^q  f®*"    **    fefemng    to   someone    similar    to 

Moms,  14  Pet.  464,  10  L.  ed.  543.  .u                ju^uj/ii.             x 

-wM  ^^     X  ^  /    .         i^.            ^u           X  those  named,  whereas  the  defenilant  was  not 

If  the  statute  is  ambiguous,  the  construe-  ^   _       .__    *         ^     •                        *           m 

..         jxjtijvii-xx*          Li  owner,  importer,  consignee,  or  agent,  or  of 

tion  adopted  should  be  that  most  favorable  ,.,  ^    /  „.  „  .4.,    '.xu^«     ,,             *1 »       ,  .^_ 

*h           (umI  class  with  either.    Ho  was  not  making, 

e  accuseo.                           *«    t^  ■«     ^^  or  attempting  to  make,  an  ontrv.     He  rep- 

The  Enterprise,   1    Fame,   32,  Fed.   Cas.  ^^„^„x^j  ♦!,«  «^««,.«,««s.f    .„wi    :^«f— ,^  fl> 

"^T      .•  ^/v/v     o  XI     1     J    OX  i.    ^      i.     «  Ai-o  resented  the  government,  and,  contrary  to 

No.  4,499;  Sutherland,  Stat.  Constr.  §  353.  ,.     j„x.  .       *   w»«^c»..;..«  ..  .;  f««,w»  f/*i.. 

__   ,        ««..,./        .                     .    ^  nis  duties,  was  rendeiiii"^  asj^istance  to  the 

Under    §    9     indictments    may    not    be  ^^^gj           ^y,^  ^^3  „„.,;       ^.^  ,.„t         gut, 

brought  against  others  than  owners,  import-  ^^  ^.^  .^  National  Bank  v.  i:i;>lov.  161  Mo. 

ers,  consignees,  agenU,  or  other  persons  of  126,  13Z,  61  S.  W.  587,  58S,  in  reference  to 

the  same  class.  ^^^  ^^^, 

United  States  v.  Seidenberg   17  Fed.  227,  u^^^  ^j,.^  ,^  ^„,     ^  ^^^^^  ^^  construction 

^*f"*  I;^"""\^  ^l^J^^'  ^  h  n'n    J  ^  »id  "»  i°  ""viifg  at  tlie  real  legislative 

yjL'^?.!^^^  ^?r'  t't^^^.^^^.®!  ^-  ^-  ^o  i^t^-^^     It  is  not  a  cast-iron  rule    it  doe. 

178,    158    Fed    974 ;    United   States   v^  99  ^^^  ^^^„j^^  ^„  ^^^^^  ^^,^^  ^^  construction, 

^IV^^f^    n^/'^'.VAA  ^i^;\^^.fi  »«d  it  is  never  applied  to  defeat  the  real 

if:  ^^  ^\  ^;nt  \  ^^^  *  '^-  o  V, ',  V;^*:^  purpose  of  the  statute,  as  that  purpose  may 

n^Jf /•  A'^^.^'  T^T'^ V'   o?l'"ao^^i  ^  ^thered    from    the    whole    instrument 

C.  C.  A.  231,  54  U.  S.  App.  273,  82  Fed.  «       y^^^^   .^  j^  ^.^^^   ^^   preserve  a 

627;  21  Am  A  Eng.  Enc.  Law,  title  "Other/'  j^^^/      ^^^  ^j^^  particular  words,  it  is  not 

2d  ed.  p.   1012;   Re  Davison,  4  Fed.  509;  ;„i.„„ji5  ^^  *««^ir^^.„;»»i^..  *k«  ^««,-i 

r-^,.*.!    fiw,.^««   n;a*;ii«,^    rL     •     r^^     i  >" tended  to  render  meaningless  the  general 

CrysUl    Spring   Distillery    Co.    v.    Cox,    1  ^^^^^      Therefore     where    the    particular 

C.  C.  A.  365,  6  U.  S.  App.  42,  49  Fed.  555 ;  ^^^^^'  exhaust  the  class,  the  general  words 

hewport  News  k  M.  Valley  Co.  v   UniU^  ^^^^  ^  construed  as  embracing  something 

States,  9  C.  C.  A.  579,  22  U.  S.  App.  145,  ^^^.^^   ^j   ^^^^   ^,^3^      jj   ^^»  particular 

App.   701,   85   F^.   41 ;    Alabama  vMon-  ^^3^.      j^^   ^^^       ^^^^^    ^^^^3    ^   meaning 

^1?  ^^LV*  IT'  ^^  ^;-  ^-  ^T  ®   w^-  'outside  of  the  class  indicated  by  the  [82 

^  ^P-«?"^?^^.r  'a  •.^^"?'''^^o7\^t  particular  words,  or  we  must  say  that  they 

Garry,    21    Wis    502  j    Sedgwick,    Stat.    &  ^,^  meaningless,  and  thereby  skcrifice  the 

Const.  Law,  p.  361 ;  East  Oakland  Twp.  v.  general  to  preserve   the  particular  words. 

Skinner,  94  U.  S.  255,  24  L.  ed.  155;  White  i^  that  case  the  rule  would  defeat  iU  own 

V.  Ivey,  34  Ga.  186;  Molntyre  v.  Ingraham,  purpose." 

35  Miss.  25;  Bucher  v.  Com.  103  Pa.  528;  gee  also  Gillock  ▼.  People,  171  111.  307, 

Hermance  ▼.  Ulster  County,  71  N.  Y.  481;  49  n.  E.  712,  and  the  cases  cited  in  the 

Renick  ▼.  Boyd,  99  Pa.  555,  44  Am.  Rep.  opinion;  Winters  v.  Duluth,  82  Minn.  127, 

124;   People  v.  New  York  &  M.  B.  R.  Co.  84  N.  W.  788;  Matthews  v.  Kimball,  70  Ark. 

84  N.  Y.   565;    Sullivan's  Appeal,   77   Pa.  451,  462,  66  S.  W.  651,  69  S.  W.  547.    Now, 

107;    People  ▼.   Richards,   108   N.   Y.    137,  the  party  who  makes  an  entry,  using  the 

2  Am.  St.  Rep.  373,  15  N.  E.  371;  Suther-  term  "entry"  in  its  narrower  sense,  is  the 
land,  Stat.  Constr.  §§  268-277.                     (owner,  importer,  consignee,  or  agent;   and 
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it  must  be  used  in  that  sense  to  give  any 
force  to  the  argument  of  counsel  for  de- 
fendant; but,  used  in  that  sense,  the  term 
^oiher  person"  becomes  surplusage.  In  §  1 
of  chap.  76,  Laws  of  1863  (12  Stat,  at  L. 
738),  is  found  a  provision  of  like  character 
to  that  in  the  first  part  of  the  section  un- 
der which  this  indictment  was  found,  but 
the  language  of  the  description  there  is 
''owner,  consignee,  or  agent."  This  was 
changed  by  §  12,  chap.  391,  Laws  1874  (18 
Stat,  at  L.  188),  to  read  "owner,  importer, 
consignee,  agent,  or  other  person,"  and  that 
description  has  been  continued  in  subse- 
quent legislation.  Evidently  the  addition  in 
1874  of  the  phrase  "other  person"  was  in- 
tended to  include  persons  having  a  different 
relation  to  the  importation  than  the  owner, 
importer,  consignee,  or  agent.  Congress  was 
broadening  the  scope  of  the  legislation  and 
meaning  to  reach  other  persons  having 
something  to  do  in  respect  to  the  entry  be- 
yond that  which  was  done  by  the  owner, 
importer,  consignee,  or 'agent,  or  else  the 
term  "other  person"  was  a  meaningless  ad- 
dition. Now,  the  defendant  was  a  person, 
other  than  the  owner,  importer,  consignee, 
or  agent,  by  whose  act  the  United  States 
was  deprived  of  a  portion  of  its  lawful  du- 
ties. His  act  comes  within  the  letter  of 
the  statute  as  well  as  within  its  purpose; 
and  the  intent  of  CJongress  in  the  legisla- 
tion is  the  ultimate  matter  to  be  deter- 
mined. 

The  fact  that  he  could  not  be  punished  in 
all  respects  as  fully  as  the  owner,  in  that  he 
bad  no  goods  to  be  forfeited,  is  immaterial. 
United  States  v.  Union  Supply  Ck>.  215  U.  S. 
50,  post,  87,  30  Sup.  Ct.  Rep.  15. 
33]  •We  are  of  opinion,  therefore,  that 
the  trial  court  erred  in  sustaining  the  de- 
murrer. The  judgment  is  reversed  and  tlie 
ease  remanded  for  further  proceedings. 


MRS.  FRANCES  E.  WATERMAN,  Wife  of 

Charles  A.  Crane,  Appt., 

▼. 

CANAL-LOUISIANA  BANK  k  TRUST 
COMPANY.  Executor  of  the  Last  Will 
and  Testament  of  Caroline  Stannard 
Tiiton,  Deceased,  et  al. 

(See  S.  C.  Reporter's  ed.  33-50.) 

Federal     courts  —  conflicting    jurtadic- 
tion  —  probate    and    administration 
proceedings. 
1.  A  Federal  court  of  chancery  has  ju- 

Note. — ^As  to  conflict  of  jurisdiction  be- 
tween Federal  and  state  courts — see  notes 
to  Louisville  Trust  Co.  ▼.  Cincinnati,  22  C. 
C.  A.  366,  and  J.  I.  Case  Plow  Works  ▼. 
Finks»  26  CCA.  50. 

On  jurisdiction  of  equity  as  affected  by 
party  bevond  jurisdiction — see  note  to  Mar- 
shall V.  Beverley,  5  L.  ed.  U.  S.  07. 
SO 


risdiction,  where  the  proper  diversity  of 
citizenship  exists,  to  determine  the  inter- 
est of  an  heir  in  an  alleged  lapsed  legacy 
and  the  consequent  increase  in  the  residu- 
ary estate,  although  the  bill  also  asks  oth- 
er relief  which  cannot  be  granted  i>ecause 
it  would  interfere  with  the  ordinary  set- 
tlement of  the  estate  in  the  state  probate 
court. 

[For   other   canes,    see  Courts,    1397-1406.   In 
Digest  Sup.  Ct.  1008.] 

Parties  —  in  equity   —   party   beyond 
jurisdiction. 

2.  A  nonresident  heir  cannot  be  regard- 
ed as  such  an  indispensable  party  defend- 
ant that  his  absence  will  defeat  the  juris- 
diction of  a  Federal  court  of  chancery  over 
a  suit  brought  by  an  heir  against  the  ex- 
ecutor and  other  heirs,  to  determine  her 
interest  in  an  alleged  lapsed  legacy  and 
the  consequent  increase  in  the  residuary 
estate,  in  view  of  the  provisions  of  U.  S. 
Rev.  SUt.  §  737,  U.  S.  Comp.  Stat.  1901,  p. 
587,  and  of  equity  rule  47,  which  permit 
the  court  to  proceed  with  the  trial  and  ad- 
judication of  a  suit  as  between  the  parties 
who  are  properly  before  it,  and  preserve 
the  rights  of  parties  not  voluntarily  ap- 
pearing, providing  their  rights  are  not 
prejudiced  by  the  decree  to  be  rendered. 

[For  other  cases,  see  Parties,  II.  a.  in  Olsest 
Sup.  Ct  1908.  J 

[No.  306.] 

Submitted  February  23,  1909.    Decided  No- 
vember 8,   1909. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Louisiana  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  a  bill  filed  by  an 
heir  against  an  executor  and  other  heirs, 
for  the  determination  of  the  former's  inter- 
est in  an  alleged  lapsed  legacy  and  the  con- 
sequent increase  in  the  residuary  estate. 
Reversed  and  remanded  for  further  proceed- 
ings. 
The  facts  are  stated  in  the  opinion. 

Messrs.  E.  Howard.  McCaieb  and  B. 
Howard  McCaieb,  Jr.,  submitted  the 
cause  for  appellant: 

Any  creditor,  heir,  or  legatee  who  is  a 
citisen  of  another  state,  has  the  right  to 
institute  his  suit  in  the  Federal  court, 
against  executors  and  administrators  and 
all  other  parties  interested,  who  are  citi- 
zens of  the  same  state  as  decedent,  to  de- 
termine the  validity  and  extent  of  his 
rights  and  claims  in  the  property  of  the  es- 
tate; nor  is  he  deprived  of  his  original 
right  to  maintain  and  to  try  his  suit  in 
the  Federal  court  by  his  failure  to  present 
his  claim  to  the  state  court,  as  provided 
by  the  administration  statutes  of  the  state. 

Suydam  ▼.  Broadnax,  14  Pet.  67,  10  L. 
ed.  357;  Union  Bank  v.  Vaiden,  18  How. 
503,  15  L.  ed.  472;  Borer  v.  Chapman,  llO 
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81017,  ^'  PI-  l(t'li  ed-  PP-  04,  205,  210, 
gS  8D,  207a,  21Z;  Cooper,  Eq.  PI.  33. 

The   nepGBsitf   for   the   relaxation   of   the 

rule    is    more    especialtj    apparent    in    the 

'    courts  of  the  United  States,  where,   often- 

.   the   enforcement  of   the   rule   would 

.    oust  them  of  their  jurisdiction,  and  depriva 


U.  8.  587-680.  30  L.  ed.  532,  53.1,  7  Sup. 
Ct  Eep.  342;  Payne  v.  Hook,  7  Wall.  425, 
430,  IB  L.  ed.  200,  201;  Lawrence  v.  Nel- 
son, 143  U.  S.  215,  224,  30  L.  ed.  130,  134, 
1!  Sup.  Ct.  Rep.  440;  Hajeg  v.  Pratt,  147  i 
U.  S.  S57,  570,  37  L.  ed.  27B,  284,  13  Sup. 
Ct.    Rep.    603;    Heaa   t.    Reynolds,    113   U. 

8.  73,  28  L.  ed.  927,  5  Sup.  Ct.  Rep.  377;    parties   entitled   to   the   interpoaitioi 
Hyile  V.  Stone,  20  How.  170,  IS  L.  ed.  874;    court  of  equity  of  any  remedy  whatever. 
Yonley  v.  La\-ender,  El  Wall.  276,  22  L.  ed.        West  v.  Randall,  2  Haaon,  181,  Fed.  Caa. 
530;  Green  v.  Creighton  (Kendall  t.  Crcigh-   No.  17,424;   Story,  Eq.  PI.   g  80;   Wood  «. 
ton)    23  How.  00,  16  L.  ed.  419;   Byers  v.    Dummer,  3  Mason,  317,  Fed.  Cas.  No.  17,- 
McAuley,   149  U.  S.  008,  37  L.  ed.  367,  13    044. 

Sup.  Ct.  Rep.  900.  By    no    stretch    of    reasoning   can    it   be 

Nothing  in  this  bill  or  in  the  demurrer  claimed  that  either  the  Watermana  or  Davis 
au^^ts  that  there  is  pending  in  the  state  are  indispensable  parties  to  the  main  and 
eourt  any  controversy  betueeu  complainant  indi^pendent  cause  of  action.  But  evan 
and  defendants.  No  t^laim  has  been  as-  sliould  it  be  determined  that  they  may  in- 
•erted,   no   relief    prnyed    for    there,    which    cidentally   have  an   interest   in  the  contro- 


couid  possibly  form  the  bnsis  nf  res  judim 
No  proceeding  or  judgment  in  the  state 
court,  looking  to  the  construction  of  the 
will  or  the  determination  of  complainant's 
rights,  could  bind  her,  oa  long  as  she  has 
not  Toluntarily  appeared  or  been  made  a 
party  thereto. 

Buck  V.  Colbath,  3  Wall.  334,  347,  18  L. 
ed.   257,    262 
679,  20  L. 


versy  between  the  immediate  litigants,  such 
~  iteri-st  is  so  separable  that  a  decree  may  be 
ulered  without  injuriously  affecting  tbeir 


Payne  v.  Hook,  supra;  Omaha  Hotel  Co. 
V.  Wade,  97  U.  S.  13-24,  24  L.  ed.  917-020; 
Van  Bokkelen  v.  Cook,  6  Sawy.  587,  Fed. 
Cas.   No.  10,831;   Elmendorf  v.  Taylor,  su- 
Watson   V,   Jones,    13   Wall.    pra. 
M.  666.  It  can  never  be  indispensable  to  make 

.  may  deny  relief  for  an  accoitnt-  one  a  party  wbo  disclaims  interest  in  the 
mf.  and  still,  under  the  prayer  for  general  subject-matter  or  the  suit  by  an  express 
relief,  grant  the  other  or  any  relief  consist-    renunciation  of  his  rights. 


ent  with  the  allegations  of  the  bill. 
Watson  T.  Jones,  supra. 


Mr.  E.  Howard  McCaleb  also  filed  a  sep- 
arate brief  for  appellant: 

The  right  of  action  for  the  establishnient 
of  plaintifTs  claim,  as  well  as  her  interests, 
is  separable  from  that  of  her  coheirs. 

Tugivell  V.  Tugivell,  32  La.  Ann.  848; 
Durbridge  v,  Crawley,  43  La,  Ann,  507,  9 
So.  05;  Glasscock  v.  Clark,  33  I.a.  Ann.  580; 
Burney  v.  Ludeling,  41  La.  Ann.  032,  6  So. 
248:  Labadie  V.  Guerin,  5  La.  430;  Prevost  l''"'""*"  ' 
Y.  Simeon,  4  La.  472;  Compton  v.  Mathews.  J'"'  "*'  "'' 
3  l^.  134,  22  Am.  Dec.  107;  O'Donald  t.  *'*^- 
Lobdell,  2  La.  300;  Dnggan  t.  Di  Lizardi,  Hook  v.  Payne,  14  Wall.  252,  20  L.  ed. 
fi  Rob.  (La.)  224;  Denegre  v.  DencRre,  33  887;  Byers  v.  McAulej,  149  U.  S.  608,  37 
!,«.  Ann.  680;  Skipwith  y.  Glathary,  34  ^-  ed.  867,  13  Sup.  Ct.  Rep.  006;  Harding 
La.  Ann.  28.  v.  Handy,  11  Wheat.  103,  132,  133,  <  L.  ed. 

The  real  question  la  one  not  of  Federal   420,  437. 
but  of  general  equity  jurisdiction. 

Elmendorf  t.  Taylor,  10  Wheat.  107.  108, 


\'attier  v.  Hinde,  7  Pet.  252,  2S8,  8  L 
ed.  075,  677;  Delaware  County  v.  Diebolc 
Safe  &  Lock  Co.  133  U.  S.  473,  33  L.  ed. 
G74,  10  Sup.  Ct.  Rep.  390. 

Complainant  may  be  required  to  waive 
her  nllcjrations  as  to  Davis,  and  still  the 
court   has  jurisdiction. 

Northey  v.  Korthey,  2  Atk.  77;  Williama 
V.  Williams,  0  Mod.  2S9. 

As  we  have  dismissed  Davis  because  his 

prei^eiico  would   oust   the   jurisdiction,  com- 

"II   be  entitled   to   a   decree 

agninst  the  principal  par- 


.  Hinde,  12  Wheat. 


Messrs.  Edgar  H.  Farrar,  James  Hc- 
Connel).  Charles  E.  Feuner,  George  C. 
Walsli,   George  H.   Terrtberry, 


the   question   upon    which    equity   jurisdic  "'    °"  "'    °         °   !•«"•-     -..-   onn«   "~ 


Ijcotj-    submitted   the 


!  tor  appellee 


tion  M  to  parties  Is  founded,  concerning  the  """'"»■    William    C.^  Dufour   and   8.   McO. 

character  of  an  heir's  interest  in  the  estate,  IJi"rason  ner          "•-  '•—-•■ 

u   separate   from   that   of  his   coheir.      At  '^lis  court 

least,  it  is  persuasive,  since  it  fully  accords  tertain  the  sv 

with  equity  jurisdiction  as  to  parties,  and  plainant.    , 

the  decision  in  Payne  v.  Hook,  7  Wall.  425,  Byera  v.  McAulcy,   140  U.  S.  SOB,  37  L. 

433,  IS  L.  ad.  280,  £02.  ed.  867,  13  Sup.  a.  Sep.  006;  Farrell  v. 

ft4  lb  ad.                                              •  tX 


on  the  brief: 
s  without  jurisdiction  to 
t  as  propounded  by  the  d 
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O'Brien  (CCallaghan  v.  O'Brien)  199  U. 
S.  89,  50  L.  ed.  101,  26  Sup.  Ct.  Rep.  727. 

Under  the  laws  of  Louisiana,  a  contest 
or  any  other  action  looking  to  settlement 
under  the  will  can  he  prosecuted  orly  in 
the  court  which  has  jurisdiction  over  the 
succession. 

Denegre  ▼.  Denegre,  33  La.  Ann.  CSO; 
Bumside's  Succession,  34  La.  Ann.  730. 

It  was  not  competent  for  a  Federal  court, 
on  the  ground  of  diversity  of  citizenship,  to 
withdraw  from  the  jurisdiction  of  the  state 
court  any  matter  which  was  properly  within 
the  jurisdiction  of  that  court,  and  which 
that  court  was  proceeding  in  a  regular  way 
to  determine. 

Westfeldt  ▼.  North  Carolina  Min.  Co.  92 
C.  C.  A.  378,  166  Fed.  706. 

Prentis  ▼.  Atlantic  Coast  Line  R.  Co.  211 
U.  S.  210,  53  L.  ed.  150,  29  Sup.  Ct.  Hep. 
67,  also  strongly  illustrates  the  disinclina- 
tion of  this  court  to  permit  Federal  courts 
to  interfere  with  proceedings  going  on  in 
state  courts,  so  as  to  withdraw  from  the 
state  court,  on  the  mere  ground  of  diversity 
of  citizenship,  any  question  properly  and 
necessarily  involved  in  proceedings  before 
the  state  court. 

Messrs.  William  C.  Dufour,  Edgar  H.  Far- 
rar,  James  McConnell,  Charles  E.  Fenner, 
George  C.  Walsh,  George  H.  Terriberry,  H. 
Garland  Dupre,  S.  McC.  Lawrason,  Walter 
Guion,  Victor  Leovy,  Pierre  Crabites,  and 
H.  Generes  Dufour  also  filed  a  brief  for 
appellees: 

Frederick  Tilton  Davis  is  an  indispensable 
party  to  these  proceedings. 

Minnesota  v.  Northern  Securities  Co.  184 
U.  S.  199,  46  L.  ed.  499,  22  Sup.  Ct.  Rep. 
308;  Shields  v.  Barrow,  17  How.  130,  15 
L.  ed.  158;  Garzot  v.  Rios  de  Rubio,  209 
U.  S.  283,  52  L.  ed.  794,  28  Sup.  Ct.  Rep. 
548. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  case  presents  a  question  of  jurisdic- 
tion concerning  the  right  of  the  United 
States  circuit  court  to  entertain  a  certain 
bill  in  equity.  Frances  E.  Waterman,  wife 
of  Charles  A.  Crane,  a  resident  of  Chicago, 
in  the  state  of  Illinois,  and  a  citizen  of 
that  state,  joined  by  her  husband,  also  a 
citizen  of  Illinois,  brought  the  suit  in  the 
United  States  circuit  court  against  the  Ca- 
nal-Louisiana Bank  &  Trust  Co^ipany,  execu- 
tor of  the  last  will  and  testament  of  Caro- 
line Stannard  Tilton,  deceased,  a  citizen  of 
the  state  of  Louisiana  and  an  inhabitant  of 
S9]  the  eastern  ^district  of  Louisiana,  and 
also  against  the  Charity  Hospital  of  New  Or- 
leans, St.  Ann's  Asylum,  Protestant  Episco- 
pal Orphan  Asylum,  Home  for  Incurables, 
82 


Christian  Woman's  Exchange,  State  Insane 
Asylum  of  Jackson,  Louisiana,  city  of  New 
Orleans,  and  Louisiana  Retreat,  conducted 
by  the  Society  of  the  Daughters  of  St.  Vin- 
cent de  Paul,  all  and  each  of  them  being 
institutions  established  under  the  laws  of 
Louisiana,  and  citizens  of  the  state  of  Louis- 
iana, and  inhabitants  of  the  eastern  district 
of  Louisiana;  also  against  Robert  Water- 
man and  Frederick  Waterman,  citizens  of 
the  state  of  Louisiana,  and  inhabitants  of 
the  eastern  district  thereof.  The  bill  set 
forth  in  substance:  That  Caroline  Stan- 
nard Tilton,  widow  of  Frederick  W.  Tilton,* 
late  of  the  city  of  New  Orleans,  duly  made 
and  published  her  last  will  and  testament 
and  codicils  thereunto  annexed,  and  by 
said  will  and  codicils  said  Caroline  Stan- 
nard Tilton  gave  and  bequeathed  to  Rob- 
ert Waterman  the  sum  of  $3,000;  to  the 
said  Robert  Waterman  and  his  wife,  fifteen 
premium  bonds;  to  Frederick  Waterman, 
$3,000;  to  Frederick  Tilton  Davis,  $1,000, 
and  the  whole  series  of  No.  5,963  pre- 
mium bonds.  That  the  said  Caroline 
Stannard  Tilton  departed  this  life  on 
or  about  the  6th  of  July,  1908;  that  the 
Canal-Louisiana  Bank  k  Trust  Company, 
executor  in  said  will  named,  duly  proved  the 
same  in  the  court  of  probate  jurisdic- 
tion in  and  for  the  parish  of  Orleans,  in 
the  state  of  Louisiana,  and  undertook  the 
executorship  thereof,  and  possessed  itself 
of  the  personal  estate  and  effects  to  the  said 
testatrix  to  a  very  considerable  amount, 
and  more  than  suflicient  to  discharge  her 
jyst  debts,   funeral  expenses,  and  legacies. 

Tne  complainant  further  avers  th«it  she 
is  the  sole  surviving  niece,  and  that  Robert 
and  Frederick  Waterman  and  Frederick  Til- 
ton Davis  are  the  sole  surviving  nephews, 
of  said  Caroline  Stannard  Tilton,  and  that 
there  are  no  other  persons  within  the  near- 
est degree  of  kinship  of  the  said  testatrix; 
and  that  the  said  Frederick  Tilton  Davis 
resides  in  the  state  of  Alabama,  outside  of 
the  court's  jurisdiction. 

She  avers  that  the  said  Robert  Waterman, 
Frederick  Waterman,  *and  Frederick  [40 
Tilton  Davis,  legatees  in  said  will,  be- 
came entitled  to  have  and  receive  their 
said  respective  legacies,  and  did  receive 
the  same,  and,  accordingly,  by  receiving 
said  bequests,  have  renounced  the  succes- 
sion of  said  Caroline  Stannard  Tilton,  de- 
ceased, and,  by  taking  said  legacies,  have 
renounced  all  their  rights  as  heirs  at  law, 
and  are  estopped  and  debarred  from  claim- 
ing any  portion  of  the  estate  undisposed  of, 
because  of  certain  provisions  of  the  will, 
which  are  set  forth  in  the  bill. 

It  is  further  averred  by  the  complainant 
that,  by  reason  of  the  renunciation  and  es- 

115  U.  8. 
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toppel  of  said  legatees,  the  complainant  re- 
mains the  sole  heir  at  law  of  Caroline  Stan- 
nard  Tilton,  and,  as  such,  is  entitled  to 
the  shares  which  would  have  gone  to  Fred- 
erick and  Robert  Waterman  and  Frederick 
Til  ton  Davis,  of  the  same  degree  and  col- 
lateral line,  by  right  of  accretion. 

She  further  avers  that  said  will  bequeathed 
to  the  Charity  Hospital  of  New  Orleans, 
$2,000;  St  Ann's  Asylum,  $2,000;  Protes- 
tant Episcopal  Orphan  Asylum,  $2,000; 
Home  for  Incurables,  $2,000;  Home  for 
Insane,  $3,000;  and  to  the  Christian  Wo- 
man's Exchange,  $1,000;  and  that  after 
satisfaction  of  the  foregoing  special  legacies 
and  bequests,  and  after  payment  of  all 
costs  and  expenses  of  settlement .  of  tlie 
estate,  if  any  remained  thereof  undisposed 
of,  the  testatrix  willed  and  directed  that 
■nch  residue  should  be  divided  between 
the  beneficiaries  of  the  charitable  bequests 
heretofore  made  to  the  various  institutions, 
the  divisions  to  be  made  pro  rata,  in  propor- 
tion to  the  amount  of  special  legacies  al- 
ready made  to  them,  respectively.  She 
avers  that  at  the  time  of  making  said  will, 
and  at  the  time  of  the  death  of  said  testa- 
trix, there  was  no  such  institution  or  cor- 
poration in  existence  known  as  Home  for  In- 
sane, nor  was  the  testatrix  capable  of  incor- 
porating any  such  institution  under  her 
will ;  and  that  said  special  legacy  for  $3,000, 
and  the  pro  rata  share  of  the  residue,  re- 
mained undisposed  of  because  of  the  facts 
stated,  and  thereby  the  sum  of  $3,000  and 
the  pro  rata  share  of  the  proportion  of  the 
estate  undisposed  of  devolved  upon  the 
complainant  as  sole  legal  heir  and  next  of 
kin  to  said  Caroline  Stannard  Tilton.  And 
4 1  ]  it  was  averred  that  *the  Christian 
Woman's  Exchange  was  not  entitled  to 
share  in  the  residue,  because  the  bequest  to 
it  of  $1,000  was  not  a  charitable  bequest, 
and  the  said  Christian  Woman's  Exchange 
was  not  one  of  the  institutions  mentioned 
in  the  will  to  share  in  the  residue. 

Complainant  states  that  the  insane  asylum 
situated  at  Jackson,  Louisiana,  the  Louisi- 
ana Retreat,  conducted  oy  the  Society  of  the 
Daughters  of  Charity  of  St.  Vincent  de  Paul, 
and  the  city  of  New  Orleans,  claim  and  as- 
sert their  right  to  take  and  receive  the 
amount  of  said  lapsed  and  caducous  lega- 
cies, asserting  that  the  testatrix  intended 
them  as  beneficiaries  of  her  bounty,  and  as 
particular  legacies  under  her  will,  instead 
of  the  Home  for  Insane.  And  the  plain- 
tm  denies,  for  reasons  stated  in  the  bill, 
that  either  of  them  is  entitled  to  receive 
such  legacies  intended  for  the  Home  for 
Insane,  and  she  charges  that  the  amount 
falling  to  her  as  sole  legal  heir  and  next 
of  kin,  because  of  her  right  to  the  lapsed 
legacies  bequeathed  to  the  nonexisting  Home 
»4  Ii.  ed. 


for  Insane's  share  in  the  residue,  together 
with  that  part  and  proportion  of  the  estate 
accessory  and  appurtenant  thereto,  exceeds 
the  sum  of  $90,000,  which  she  is  entitled  to 
out  of  the  estate.  She  charges  that  the 
estate,  after  payment  of  the  special  lega- 
cies, charges,  and  costs  of  administration, 
will  amount  to  more  than  a  residue  of 
$360,000.  She  charges  that  the  executor 
refuses  to  do  or  make  any  satisfaction  what- 
ever in  respect  to  her  just  demands,  and  the 
complainant  avers  that  she  has  no  sufficient 
remedy  under  the  rules  of  common  law,  and 
must  resort  to  a  court  of  equity  for  ade- 
quate relief.  And  the  prayer  of  the  bill 
is:  "Wherefore,  your  oratrix  prays  that 
this  court  do  order,  adjudge,  and  decree 
that  (1)  that  the  particular  legacy  con- 
tained in  the  last  will  and  testament  of 
Caroline  Stannard  Tilton,  deceased,  to  so- 
called  *Home  for  Insane,'  and  also  the  in- 
terest of  said  legatee  in  the  residue  or  resid- 
uum of  said  testatrix's  estate,  be  declared 
caducous,  to  have  lapsed,  because  of  the  un- 
certainty and  nonexistence  of  said  legatee; 
(2)  that  it  be  further  declared  and  decreed 
that  Robert  Waterman  and  Frederick 
*  Waterman  have  renounced  and  aban-  [42 
doned  all  their  right,  title,  and  interest 
as  heirs  of  said  Caroline  Stannard  Til- 
ton, deceased,  in  the  said  lapsed  and  cadu- 
cous legacy  made  in  favor  of  the  so-called 
'Home  for  Insane;'  (3)  that  it  be  fur? 
ther  adjudged  and  decreed  that  your  ora- 
trix, as  the  nearest  sole  heir  and  next  of 
kin  of  said  Caroline  Stannard  Tilton,  de- 
ceased, capable  of  inheriting,  is  alone  en- 
titled to  the  amount  of  the  caducous 
and  lapsed  special  legacy  bequeathed  to 
the  said  so-called  'Home  for  Insane,'  for 
the  sum  of  three  thousand  dollars  ($3,000), 
and  to  the  proportionate  share  of  said  non- 
existing  and  uncertain  legatee  in  the  resi- 
due of  the  estate  of  said  Caroline  Stannard 
Tilton,  and  that  the  Canal-Louisiana  Bank 
&  Trust  Company,  executor  of  said  deceased, 
Caroline  Stannard  Tilton,  be  condemned  to 
pay  over  and  deliver  to  your  oratrix  the 
whole  amount  of  said  caducous  special  leg* 
acy,  together  with  the  proportionate  share 
and  interest  to  said  so-called  'Home  for  In* 

• 

sane'  in  the  residue  of  the  estate  of  said  da* 
ceased  remaining  after  the  pajrment  of  the 
particular  legacies  and  the  costs  of  adminis* 
tration  of  her  estate,  and  for  such  further 
sum  as  the  court  may  find  to  be  justly  due 
and  owing  unto  your  oratrix  as  legal  heir 
and  next  of  kin  of  the  said  Caroline  Stan- 
nard Tilton ;  ( 4 )  and  that  it  be  further  or- 
dered and  decreed  that  the  Christian  Wom- 
an's Exchange  is  not  a  charitable  institu- 
tion, or  entitled,  as  such,  under  said  will, 
to  participate  or  receive  any  share  or  por* 
tion  of  the  residue  of  the  estate  of  said  da* 

SS 
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ceased;  (5)  and  that  an  account  be  taken 
of  the  personal  estate  and  effects  of  the  said 
testatrix  coming  to  the  hands  of  the  said 
executor,  or  of  any  person  or  persons  by  its 
order  or  for  its  use,  and  also  of  the  said 
testatrix's  funeral  expenses,  debts,  legacies, 
and  costs  of  administration,  and  especially 
showing  the  residue  remaining  in  the  hands 
of  the  said  executor  after  making  the  afore- 
said deduction,  and  that  the  same  may  be 
applied  in  due  course  of  admininstration, 
and  that,  for  these  purposes,  proper  direc- 
tions may  be  given. 

"And  your  oratrix  further  prays  for  all 
general  and  equitable  relief,  as  well  as  all 
cosU." 

4S]     *From  an  early  period  in  the  history 
of  this  court,  cases  have  arisen  requiring  a 
consideration  and  determination  of  the  ju- 
risdiction of  the  courts  of  the  United  States 
to   entertain    suits    against   administrators 
and  executors  for  the  purpose  of  establishing 
claims  against  estates,  and  to  have  a  deter- 
mination of  the  rights  of  persons  claiming 
an  interest  therein.    And  this  court  has  had 
occasion  to  consider  how  far  the  jurisdiction 
in  equity  of  the  courts  of  the  United  States 
in  such  matters  may  be  alTected  by  the  stat- 
utes of  the  states  providing  for  courts  of  pro- 
bate for  the  establishment  of  wills  and  the 
settlement  of  estates.     We  will  not  stop  to 
analyze  or  review  in  detail  all  these  cases, 
as  they  have  been  the  subject  of  frequent 
and  recent  consideration  in  this  court.    The 
general   rule   to  be  deduced   from   them   is 
that,   inasmuch   as  the  jurisdiction   of  the 
courts  of  the  United  States  is  derived  from 
the  Federal  Constitution  and  statutes,  that, 
in  so  far  as  controversies  between  citizens  of 
different  states  arise  which  are  within  the 
established  equity  jurisdiction  of  the  Feder- 
al courts,  whch  is  like  unto  the  high  court 
of  chancery  in  England  at  the  time  of  the 
adoption  of  the  judiciary  act  of   1789   [1 
Stat,  at  L.  73,  chap.  20],  the  jurisdiction 
may  be  exercised,  and  is  not  subject  to  limi- 
tations or  restraint  by  state  legislation  es- 
tablishing  courts    of    probate,    and    giving 
them  jurisdiction  over  similar  matters.    This 
court  has  uniformly  maintained  the  right  of 
Federal  courts  of  chancery  to  exercise  orig- 
inal jurisdiction    (the   proper   diversity  of 
citizenship  existing)    in  favor  of  creditors, 
legatees,  and  heirs,  to  establish  their  claims 
and  have  a  proper  execution  of  the  trust  as 
to  them.    In  various  forms  these  principles 
have  been  asserted  in  the  following,  among 
other,  cases:     Suydam  v.  Broadnax,  14  Pet. 
67,  10  L.  ed.  357;   Hyde  v.  Stone,  20  How. 
170,    176,    15    L.    ed.    874,    876;    Green    v. 
Creighton   (Kendall  v.  Creighton)   23  How. 
90,  16  L.  ed.  419;  Payne  ▼.  Hook,  7  Wall. 
426,  19  L.  ed.  260;  Lawrence  v.  Nelson,  143 
U.  S.  216,  36  L.  ed.  130,  12  Sup.  Ct  Rep. 
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440;  Hayes  v.  Pratt,  147  U.  8.  667,  670,  37 
L.  ed.  279,  284,  13  Sup.  Ct.  Rep.  603;  Byers 
V.  :McAuley,  149  U.  S.  608,  37  L.  ed.  867, 
13  Sup.  Ct.  Rep.  906;  Ingersoll  v.  Coram, 
211  U.  S.  335,  53  L.  ed.  208,  29  Sup.  Ct 
Rep.  92. 

The  rule  stated  in  many  cases  in  this 
court  affirms  the  jurisdiction  of  the  Federal 
courts  to  give  relief  of  the  nature  stated, 
^notwithstanding  the  statutes  of  the  [44 
state  undertake  to  give  to  state  probate 
courts  exclusive  jurisdiction  over  all  mat- 
ters concerning  the  settlement  of  ac- 
counts of  executors  and  administrators  in 
the  distribution  of  estates.  This  rule  is 
subject  to  certain  qualifications,  which 
we  may  now  notice.  The  courts  of  the 
United  States,  while  they  may  exercise 
the  jurisdiction,  and  may  make  decrees 
binding  upon  the  parties,  cannot  seize 
and  control  the  property  which  is  in  the 
possession  of  the  state  court.  In  Byers  t. 
McAuley,  supra,  the  rule  was  thus  tersely 
stated  by  Mr.  Justice  Brewer,  delivering  the 
opinion  of  the  court: 

"A  citizen  of  another  state  may  establish 
a  debt  against  the  estate.  Yonley  v.  Laven- 
der, 21  Wall.  276,  22  L.  ed.  536;  Hess  t. 
Reynolds,  113  U.  S.  73,  28  L.  ed.  927,  6 
Sup.  Ct.  Rep.  377.  But  the  debt  thus  estab- 
lished must  take  its  place  and  share  of  the 
estate  as  administered  by  the  probate  court ; 
and  it  cannot  be  enforced  by  process  di- 
rectly against  the  property  of  the  decedent. 
Yonley  v.  Lavender,  supra.  In  like  manner, 
a  distributee,  citizen  of  another  state,  may 
establish  his  right  to  a  share  in  the  estate, 
and  enforce  such  adjudication  against  the 
administrator  personally,  or  his  sureties 
(Payne  v.  Hook,  7  Wall.  425,  19  L.  ed.  260) ; 
or  against  any  other  parties  subject  to  lia- 
bility (Borer  V.  Chapman,  119  U.  S.  587,  30 
L.  ed.  532,  7  Sup.  Ct.  Rep.  342),  or  in  any 
other  way  which  does  not  disturb  the  pos- 
session of  the  property  by  the  state  court. 
(See  the  many  cases  heretofore  cited.)" 

In  a  late  case,  where  the  subject  was  giv- 
en consideration  in  this  court  (Farrell  ▼. 
O'Brien  [O'Callaghan  v,  O'Brien]  199  U.  S. 
89,  50  L.  ed.  101,  26  Sup.  Ct.  Rep.  727), 
while  the  rule  of  the  earlier  cases  was  stated 
and  their  binding  force  admitted,  it  was  laid 
down  that  the  circuit  court  of  the  United 
States  could  not  entertain  jurisdiction  of  a 
bill  to  set  aside  the  probate  of  a  will  in  the 
stateof  Washington,  because,  by  the  statutes 
of  that  state,  the  proceeding  was  one  pure- 
ly in  rem,  and  not  a  suit  inter  parten,  sus- 
tainable in  a  court  of  equity.  That  case 
recognized  what  previous  cases  had  held, — 
that,  in  proceedings  purely  of  a  probate 
character,  there  was  no  jurisdiction  in  the 
Federal  courts.  This  was  in  harmony  with 
the  rule  ^therefore  laid  down  in  Byers  [45 
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▼.  McAuley,  supra,  in  wliich  it  was  held  that 
the  Federal  court  could  not  exercise  original 
jurisdiction  to  draw  to  itself  the  entire 
■ettlement  of  the  estate  of  the  decedent  and 
the  accounts  of  administration,  or  the  power 
to  determine  all  claims  against  the  estate. 
But  it  was  there  decided  that  a  circuit  court 
of  the  United  States  could  entertain  Juris- 
diction in  favor  of  citizens  of  other  states, 
to  determine  and  award  by  decrees  binding 
in  personam  their  shares  in  the  estates. 

In  view  of  the  cases  cited,  and  the  rules 
thus  established,  it  is  evident  that  the  bill 
in  this  case  goes  too  far  in  asking  to  have 
an  accounting  of  the  estate,  such  as  can  only 
be  had  in  the  probate  court  having  jurisdic- 
tion of  the  matter;  for  it  is  the  result  of 
the  cases  that,  in  so  far  as  the  probate  ad- 
ministration of  the  estate  is  concerned  in 
the  payment  of  debts,  and  the  settlement  of 
the  accounts  by  the  executor  or  administra- 
tor, the  jurisdiction,  of  the  probate  court 
may  not  be  interfered  with.  It  is  also  true, 
as  was  held  in  the  court  below  in  the  case 
at  bar,  that  the  prior  possession  of  the  state 
probate  court  cannot  be  interfered  with  by 
the  decree  of  the  Federal  court.  Still,  we 
think  there  is  an  aspect  of  this  case  with- 
in the  Federal  jurisdiction,  and  for  which 
relief  may  be  granted  to  the  complainant, 
if  she  makes  out  the  allegations  of  her  bill 
under  the  other  prayers,  and  the  prayer  for 
general  relief  therein  contained.  Under 
such  prayer,  a  court  of  equity  will  shape 
its  decree  according  to  the  equity  of  the 
ease.  Walden  v.  Bodley,  14  Pet.  164,  10  L. 
ed.  401. 

The  complainant,  a  citizen  of  a  diflferent 
state,  brings  her  bill  against  the  executor 
and  certain  legatees  named,  who  are  like- 
wise citizens  of  another  state,  and  are  all 
citizens  of  Louisiana,  where  the  bill  was 
filed,  except  one,  who  was  beyond  the  juris- 
diction of  the  court;  and,  for  the  reasons 
stated  in  her  bill,  she  asks  to  have  her  in- 
terest in  the  legacy  alleged  to  be  lapsed  and 
the  residuary  portion  of  the  estate  estab- 
lished. 

This  controversy  is  within  the  equity  ju- 
risdiction of  the  courts  of  the  United  States, 
46]  as  heretofore  recognized  in  this  *court, 
and  such  jurisdiction  cannot  be  limited  or  in 
anywise  curtailed  by  state  legislation  as  to 
its  own  courts.  The  complainant,  it  is  to 
be  noted,  does  not  seek  to  set  aside  the  pro- 
bate of  the  will,  which  the  bill  alleges  was 
duly  established  and  admitted  to  probate 
in  the  proper  court  of  the  state. 

The  United  States  circuit  court,  by  grant- 
ing this  relief,  need  not  interfere  with  the 
ordinary  settlement  of  the  estate,  the  pay- 
ment of  the  debts  and  special  legacies,  and 
the  determination  of  the  accounts  of  funds 
in  the  hands  uf  the  executor,  but  it  may, 
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and  we  think  has  the  right  to,  determine, 
as  between  the  parties  before  the  court,  the 
interest  of  the  complainant  in  the  alleged 
lapsed  legacy  and  residuary  estate,  because 
of  the  facts  presented  in  the  bill.  The  de- 
cree to  be  granted  cannot  interfere  with  the 
possession  of  the  estate  in  the  hands  of  the 
executor,  while  being  administered  in  the 
probate  court,  but  it  will  be  binding  upon 
the  executor,  and  may  be  enforced  against 
it  personally.  If  the  Federal  court  finds  that 
the  complainant  is  entitled  to  the  alleged 
lapsed  legacy  and  the  residue  of  the  estate, 
while  it  cannot  interfere  with  the  probate 
court  in  determining  the  amount  of  the  resi- 
due arising  from  the  settlement  of  the  es- 
tate in  the  court  of  probate,  the  decree  can 
find  the  amount  of  the  residue,  as  deter- 
mined by  the  administration  in  the  probate 
court  in  the  hands  of  the  executor,  to  belong 
to  the  complainant,  and  to  be  held  in  trust 
for  her,  thus  binding  the  executor  personal- 
ly, as  was  the  case  in  Payne  ▼.  Hook  and 
ingersoll  v.  Coram,  supra. 

It  is  to  be  presumed  that  the  probate 
court  will  respect  any  adjudication  which 
might  be  made  in  settling  the  rights  of  par- 
ties in  this  suit  in  the  Federal  court.  It  has 
been  frequently  held  in  this  court  that  a 
judgment  of  a  Federal  court  awarding  prop- 
erty or  rights,  when  set  up  in  a  state  court, 
if  its  effect  is  denied,  presents  a  claim  of 
Federal  right  which  may  be  protected  in 
this  court. 

The  circuit  court  in  this  case  construed  the 
bill,  in  view  of  its  broad  prayer  for  relief, 
as  one  which  undertook  to  take  the  *en-  [47 
tire  settlement  of  the  estate  from  the  hands 
of  the  probate  court,  and  denied  the  juris- 
diction of  the  circuit  court  of  the  United 
States  in  the  premises.  We  are  of  opinion 
that,  to  the  extent  stated,  the  bill  set  up  a 
valid  ground  for  relief;  and,  while  all  that 
it  asks  cannot  be  granted,  enough  was  stated 
in  it  to  make  a  case  within  the  jurisdiction 
of  the  Federal  courts  within  the  principles 
we  have  stated. 

At  the  last  term  of  the  court,  counsel  in 
this  case  were  invited  to  tile,  on  or  before 
the  first  day  of  the  present  term  of  court, 
briefs  upon  the  question  whether  Frederick 
Tilton  Davis,  averred  in  the  bill  to  be  a 
resident  of  the  state  of  Alabama,  and  out- 
side of  the  jurisdiction  of  the  court,  is  an 
indispensable  party  to  the  suit,  and,  in  his 
absence,  a  dismissal  of  the  cause  required 
for  want  of  jurisdiction  in  the  court  to  pro- 
ceed without  him.  These  briefs  have  been 
filed  and  we  come  now  to  consider  this 
branch  of  the  case.  In  so  doing,  it  is  essen- 
tial to  remember  that  the  complainant's 
cause  of  action  is  primarily  against  the 
executor  of  the  estate  for  a  decree  against  it 
concerning  the  right  of  the  complainant  to 
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neoiTti  beeaofle  of  the  alleged  lapse  of  the 
legacy  to  tlie  Home  for  the  Insane,  and 
the  eonaeqoent  inereaae  in  the  residuary 
portioB  of  the  estate  to  be  distributed  to  the 
hdn  of  Mrs.  Tilton  because  of  the  allega- 
tioBs  contained  in  the  bilL  The  Watermans 
aad  DaTis  are  made  parties  to  the  bill,  and 
naked  to  be  excluded  from  a  participation 
in  the  recovery  because  of  the  alleged  re- 
wmriation  of  their  rights  in  the  succession 
to  lira.  TUton.  If  it  shall  be  found  that 
ttej  have  not  thus  renounced  their  inter- 
tat,  and  a  decree  be  rendered  in  complain- 
ant's favor,  thej  are  entitled  to  participate 
in  the  recovery.  They  have  no  interest  in 
eoaimon,  howerer,  with  the  complainant, 
and  the  shares  of  the  complainant  and  other 
heirs  are  separate  and  distinct.  The  ques- 
tion is,  therefore.  Is  Davis  an  indispensable 
party  to  this  suit,  his  absence  creating  a 
want  of  jurisdiction  in  the  Federal  court  to 
proceed  without  him? 

Section  737  of  the  Revised  Statutes  of 
the  United  SUtes  (U.  S.  Comp.  SUt  1901, 
p.  587)   provides: 

4S]  *''When  there  are  several  defendants 
in  any  suit  at  law  or  in  equity,  and  one  or 
mors  of  them  are  neither  inhabitants  of  nor 
found  within  the  district  in  which  the  suit 
ia  brought,  and  do  not  voluntarily  appear, 
the  court  may  entertain  jurisdiction,  and 
proceed  to  the  trial  and  adjudication  of  the 
suit  between  the  parties  who  are  properly 
before  it;  but  the  judgment  or  decree  ren- 
dered therein  shall  not  conclude  or  prejudice 
other  parties  not  regularly  served  with  proc- 
ess nor  voluntarily  appearing  to  answer." 

To  the  same  effect  is  the  47th  equity 
rule.  This  statute  and  rule  permit  the 
court  to  proceed  with  the  trial  and  adjudi- 
cation of  the  suit,  as  between  parties  who 
are  properly  before  it,  and  preserves  the 
rights  of  parties  not  voluntarily  appearing, 
providing  their  rights  are  not  prejudiced  by 
the  decree  to  be  rendered  in  the  case.  This 
rule  has  been  said  to  be  declaratory  of  the 
already-established  equity  practice.  Shields 
T.  :  arrow.  17  How.  130;  15  L.  ed.  158;  1 
Street,  Fed.  Eq.  Pr.  §  533,  and  cases  there 
cited.  This  rule  does  not  permit  a  Federal 
court  to  proceed  to  a  decree  in  that  class 
of  cases  in  which  there  ia  an  absence  of  in- 
dispensable, as  distinguished  from  proper, 
or  even  necessary,  parties,  for  neither  the 
absence  of  formal,  nor  such  as  are  commonly 
termed  necessary,  parties,  will  defeat  the  ju- 
risdiction of  the  court;  provided,  in  the  case 
of  necessary  parties,  their  interests  are  such 
and  so  far  separable  from  those  of  parties 
before  the  court»  that  the  decree  can  be  so 
shaped  that  the  righta  of  those  actually  be- 
fore the  court  may  be  determined  without 
Beeessarily  affecting  other  persons  not  with- 
in the  juriadiction.  After  pointing  out  that 
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there  may  be  formal  parties,  of  wl 
sion  the  court  takes  no  account,  Mr.  Joa- 
tice  Miller,  in  delivering  the  opinion  in  Bar- 
ney V.  Baltimore,  6  WalL  280,  18  L.  ad.  825, 
went  on   to  say: 

**There  is  another  dass  of  persons  whose 
relationa  to  the  suit  are  such  that,  if  their 
interest  and  their  absence  are  formally 
brought  to  the  attention  of  the  court,  it 
will  require  them  to  be  made  partiea,  if 
within  ita  jurisdiction,  before  deciding  the 
case;  but,  if  this  cannot  be  done,  it  will  pro- 
ceed to  'administer  such  relief  as  may  [49 
be  in  its  power  between  the  parties  before  it. 
And  there  is  a  third  class  whose  interesta 
in  the  subject-matter  of  the  suit  and  in  t^ 
relief  sought  are  so  bound  up  with  that  of 
the  other  parties  that  their  legal  presence 
as  parties  to  the  proceeding  is  an  absolute 
necessity,  without  which  the  court  cannot 
proceed.  In  such  cases  the  court  refuses  to 
entertain  the  suit  when  these  partiea  cannot 
be  subjected  to  its  jurisdiction." 

The  relation  of  an  indispensable  party  to 
the  suit  must  be  such  that  no  decree  can 
be  entered  in  the  case  which  will  do  justice 
between  the  parties  actually  before  the  court 
without  injuriously  affectii^  the  rights  of 
such  absent  party.  1  Street,  Fed.  Eq.  Pr. 
§  519. 

If  the  court  can  do  justice  to  the  parties 
before  it  without  injuring  absent  persons, 
it  will  do  so,  and  shape  its  relief  in  such 
a  manner  as  to  preserve  the  rights  of  the 
persons  not  before  the  court.  If  necessary, 
the  court  may  require  that  the  bill  be  dis- 
missed as  to  such  absent  parties,  and  may 
generally  shape  its  decrees  so  as  to  do  jus- 
tice to  those  made  parties,  without  preju- 
dice to  such  absent  persons.  Payne  t.  Hook, 
7  Wall.  425,  19  L.  ed.  260. 

Applying  these  principles  to  the  case  at 
bar,  we  are  of  opinion  that  the  presence  of 
Frederick  T.  Davis  as  a  party  to  the  suit 
is  not  essential  to  the  jurisdiction  of  the 
Federal  court  to  proceed  to  determine  the 
case  as  to  the  parties  actually  before  it.  In 
other  words,  that,  while  Davis  ia  a  neces- 
sary party,  in  the  sense  that  he  has  an  in- 
terest in  the  controversy,  his  interest  is-  not 
that  of  an  indispensable  party,  without 
whose  presence  a  court  of  equity  cannot  do 
justice  between  the  parties  before  it,  and 
whose  interest  must  be  so  affected  by  any 
decree  to  be  rendered  as  to  oust  the  juris- 
diction of  the  court. 

With  the  parties  before  it,  the  eoort  may 
proceed  to  determine  whether,  because  of 
the  acts  alleged  in  the  bill,  the  heirs  at  law 
of  Mrs.  Tilton  were  entitled  to  recover  be- 
cause of  the  lapsed  legacy.  If  it  finds  the 
issue  in  favor  of  the  complainant,  it  may 
proceed  to  determine  the  proportion  in 
which  the  complainant  *and  the  Water-  [SO 
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nuini  an  entitled  to  ihtire,  vrithout  preju 
dice  to  the  rights  of  Davis.  It  may  direc 
the  retention  of  his  share  in  the  handa  o 
the  executors,  to  be  adjudicated  io  som> 
other  suit,  or  may  otherwise  shape  its  re 
lief  to  BB  to  do  justice  to  the  parties  befon 
the  court  without  affecting  his  interest. 

Upon  the  whole  ease,  ne  are  of  opinioi 
that  the  Federal  court  hu  jurisdiction  foi 
the  purpose  of  ascertaining  the  rights  o. 
the  eoniplainant  to  recover  as  against  thi 
executor,  And  the  interest  of  the  persons  be 
fore  the  court  in  the  fund.  While  the  coun 
could  make  no  decree  which  would  inter 
fere  with  the  possession  of  the  probate  court 
it  had  jurisdiction  to  entertain  the  bill  am 
to  render  a  judgment  binding  upon  the  par 
ties  to  the  extent  and  in  the  manner  whict 
wc  have  already  stated.  We  are,  therefore 
of  the  opinion  that  the  court  below  erred  ir 
holding  that  there  was  no  jurisdiction  tc 
entertain  this  suit,  and  the  decree  is  re- 
versed and  the  cause  remanded  to  the  Cir- 
cuit Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana  for  furthet 
proceedings   in   accordance   with   this   opin- 
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Internal  revcnii«  —  criminal  prosecu- 
tion —  corporation  as  person  —  olcO- 
marirarine  dealers. 

A  corporation  is  a  "person"  within  the 
meaning  of  the  act  of  Maj  9,  ID02  (32 
ISUt.  at  L.  193,  chap.  784,  U.  S.  Comp. 
SUt.  Supp.  1907,  pp.  836,  641),  %  6,  re- 
quiring wnojesale  dealers  in  oleoinar);arinc 
to  keep  certain  books  and  make  certain 
returns,  and  providing  for  punishing  by 
tine  and  imprisonment  "any  person  whi 
wilfully  violates  any  of  the  provisions  of 
thia  aection,"  although  J  6  of  the  same 
act  a]  I  plies  in  express  terms  to  corpora- 
tions, and  gives  the  court  discretionary 
power  to  punish  either  hy  fine  or  imprison- 
ment or  both. 
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United  Stales  for  the  District  of  New 
Jtmj  to  mlew  a  judgment  quashing  an 
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indictment   of   a   corporation   for   violating 

the   statutory   requirement  that  wholesale 

dealers  in  oleomargarine  shall  keep  certain 

books  and  make  certain  returns.     Keversed. 

The  facts  are  stated  In  the  opinion. 

Solicitor    General    Bowers    argued    the 

cause  and  filed  a  brief  for  plaintifT  in  error: 

There  is  no  dilliculty  in  including  corpora* 

tiona  within  the  designation  "persons,"  oven 

in  a  criminal  act. 

United  States  v.  Amedy,  11  Wheat.  392, 
41Z,  a  L.  ed.  602,  607;  1  Clark  k  M.  Priv. 
Corp.  §  262;  State  v.  Security  Bank,  2  S. 
D.  638,  SI  N-  W.  337;  State  v.  Baltimore 
t,  0.  R.  Co.  15  W.  Va.  382,  36  Am.  Rep. 
SOS;  United  States  v.  Baltimore  ft  O.  B. 
Co.  Fed.  Cas.  No.  ^..-iOO;  United  SUtea  v. 
John  Kelso  Co.  80  Fed.  304;  Beaston  v. 
Farmers'  Bank,  12  Pet.  102,  136,  9  L.  ed. 
1017,  1030:  Bank  of  Augusta  v.  Earle,  13 
Pet.  SIS,  688,  10  L.  ed.  274,  307. 

If  the  penalty  prescribed  for  an  offense  is 
both  fine  and  imprisonment,  the  statute 
cannot  be  applied  to  a  corporation,  in  so 
far  as  regards  the  imprisonment,  but  the 
inability  to  punish  by  imprisonment  does 
not  prevent  an  indictment  against  a  cor- 
poration, and  its  punishment  by  fine. 

1  Clark  ft  M.  Priv.  Corp.  g  261,  p.  667; 
Com.  V.  Pulaaki  Countv  Agri.  ft  Mechanical 
Aaso.  92  Ky.  107,  17  S.  W.  442. 

The  idea  of  the  court  below,  that  a  cor- 
poration cannot  be  guilty  of  "wilfulness" 
in  omitting  to  keep  books  or  make  returns, 
needs  no  more  attention  than  a  reference 
to  New  York  C.  4  H.  R.  R.  Co.  v.  United 
States,  212  U-  S.  481,  4(12-406,  53  L.  ed.  613, 
021-623,  Zfl  Sup.  Ct.  Rep.  304. 

Mr.  Isaac  R.  Hltt,  Jr.,  argued  the  cauM 
and  filed  a  brief  tor  defendant  in  error; 

Section  6  of  the  act  of  May  9,  1902,  ap- 
plies in  express  terms  to  corporations,  and 
nivea  the  court  discretionary  power  to  pun- 
ish either  by  fine  or  imprisonment,  or  both. 
Since  a  corporation  cannot  be  imprisoned, 
may  the  court,  under  g  6,  disregard  so  much 
]f  that  section  as  prescribes  punishment  hf 
imprisonment  and  punish  only  by  fine  I  One 
may  not  easily  discover  a  reason  for  includ- 
ing corporations  in  the  provisions  of  |  S 
ind  excluding  them  from  g  6. 

United  States  v.  Brauo  ft  Fitts,  ISB  Fed. 
156. 

In  a  case  in  which  the  statute  prescribed 
I  penalty  of  fine  and  imprisonment,  a  sen- 
tence of  imprisonment  only  was  erroneous. 

Woodruff  V.  United  States,  6S  Fed.  766. 

If  the  penalty  prescribed  for  the  act  be 
wth  fine  and  imprisonment,  then,  so  far  aa 
:he  punishment  cannot,  from  the  nature  of 
.he  offender,  be  carried  out,  the  statut*  il^ 
>f  course,  inoperative. 

Com.    T,    Pulaski    County   Agri.   ft  Ue- 
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cbanical  Asso.  92  Ky.  197,  17  S.  W.  442; 
Clark,  Crim.  Law,  2d  ed.  p.  79. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

^is  is  an  indictment  of  a  corporation  for 
54]  wilfully  violating  *the  6th  section  of  the 
act  of  Congress  of  May  9,  1902,  chap.  784, 
§  6,  32  SUt.  at  L.  193,  197,  U.  S.  Comp. 
Stat  Supp.  1907,  pp.  636,  641.  That  sec- 
tion requires  "wholesale  dealers'"  in  oleo- 
margarine, etc.,  to  keep  certain  books  and 
to  make  certain  returns.  It  then  goes  on  as 
follows:  "And  any  person  who  wilfully  vio- 
lates any  of  the  provisions  of  this  section 
shall,  for  each  such  offense,  be  fined  not  less 
than  fifty  dollars  and  not  exceeding  five 
hundred  dollars,  and  imprisoned  not  leiis 
than  thirty  days  nor  more  than  six  months." 
The  corporation  moved  to  quash  the  indict- 
ment, and  the  district  court  quashed  it  on 
the  ground  that  the  section  is  not  applica- 
ble to  corporations.  Thereupon  the  United 
States  brought  this  writ  of  error. 

The  argument  for  the  defendant  in  error 
is  drawn  from  an  earlier  decision  by  the 
same  court.  It  is  that  §  5  applies  in  ex- 
press terms  to  corporations,  and  gives  the 
court  discretionary  power  to  punish  by 
either  fine  or  imprisonment,  or  both ;  where- 
as, in  §  6,  both  punishments  are  imposed  in 
all  cases,  and  corporations  are  not  men- 
tioned; that  it  is  impossible  to  imprison  a 
corporation,  and  that  the  statute  warrants 
no  sentence  that  does  not  comply  with  its 
terms.  United  States  v.  Braun  k  Fitts,  158 
Fed.  456.  We  are  of  opinion  that  this  rea- 
soning is  unsound.  In  the  first  place,  tak- 
ing up  the  argument  drawn  from  §  5,  that 
corporations  were  omitted  intentionally 
from  the  requirements  of  §  6,  it  is  to  be 
noticed  that  the  6th  section  of  the  present 
act  copies  its  requirements  from  the  act 
of  October  1,  1890,  chap.  1244,  §  41,  26 
Stat,  at  L.  567,  621,  U.  S.  Comp.  SUt.  1901, 
p.  2235,  which  did  not  contain  the  penal 
clause.  In  its  earlier  form  the  enactment 
clearly  applied  to  corporations,  and  when 
the  same  words  were  repeated  in  the  later 
act  it  is  not  to  be  supposed  that  their  mean- 
ing was  changed.  The  words  "wholesale 
dealers"  are  as  apt  to  embrace  corporations 
here  as  they  are  in  §  2,  requiring  such  deal- 
ers' to  pay  certain  taxes.  We  have  no  doubt 
that  they  were  intended  to  embrace  them. 
The  words  "any  person"  in  the  penal  clause 
are  as  broad  as  "wholesale  dealers"  in  the 
part  prescribing  the  duties.  U.  S.  Rev. 
Stat.  §  1,  U.  S.  Comp.  SUt  1901,  p.  3. 
It  is  impossible  to  believe  that  corporation 5t 
55]  were  intentionally  'excluded.  They  are 
as  much  within  the  mischief  aimed  at  as  pri 
vate  persons,  and  as  capable  of  a  "wilful*' 
breach  of  the  Uw.  New  York  C.  &.  H.  R.  R.  1 
S3 


I  Co.  y.  United  SUtes,  212  U.  S.  481,  53  L. 
ed.  613,  29  Sup.  Ct  Rep.  304.  If  the  de- 
fendant escapes,  it  does  so  on  the  single 
ground  that,  as  it  cannot  suffer  both  parts 
of  the  punishment,  it  need  not  suffer  one. 
It  seems  to  us  that  a  reasonable  inter- 
preUtion  of  the  words  used  does  not  lead 
to  such  a  result.  If  we  compare  §  5,  the 
ai^lication  of  one  of  the  penalties  rather 
than  of  both  is  made  to  depend,  not  on  the 
character  of  the  defendant,  but  on  the  dis- 
cretion of  the  judge;  yet,  there,  corpora- 
tions are  mentioned  in  terms.  See  Hawke 
V.  E.  Hulton  &  Co.  [1909]  2  K.  B.  93,  98. 
And,  if  we  free  our  minds  from  the  notion 
that  criminal  statutes  must  be  construed 
by  some  artificial  and  conventional  rule, 
the  natural  inference,  when  a  sUtute  pre- 
scribes two  independent  penalties,  is  that 
it  means  to  inflict  them  so  far  as  it  can, 
and  that,  if  one  of  them  is  impossible,  it 
does  not  mean,  on  that  account,  to  let  the 
defendant  escape.  See  Com.  v.  Pulaski 
County  Agri.  &  Mechanical  Asso.  92  Ky. 
197,  201,  17  S.  W.  442.  In  Hawke  v.  K 
Hulton  k  Co.  [1909]  2  K.  B.  93,  it  was 
held  that  the  words  "any  person"  in  one 
section  of  a  penal  act  did  not  embrace  a 
corporation,  notwithsUnding  a  sUtute  like 
our  Rev.  SUt.  §  1.  But  that  was  not  so 
much  on  the  ground  that  imprisonment 
was  contemplated  as  a  punishment,  as  be- 
cause the  person  convicted  was  to  be 
"deemed  a  rogue  and  a  vagabond."  More- 
over, it  was  thought  that  corporations  could 
be  reached  under  another  section  of  the  act 
Judgment  reversed. 


•J.  E.  FLEMING  et  al.,  Appts.,     [56 

V. 

GREEN   Mccurtain,   Douglas   B.    John- 
ston,  George   Mansfield,   et   aL 

(See  S.  C.  Reporter's  ed.  56-63.) 

Indians  —  trnst  in  tribal  lands  — ^rant 
to  Nation  and  'their*'  descendant8. 

No  trust  in  favor  of  the  then -existing 
members  of  the  tribe  and  their  descendants 
was  created  by  letters  patent  which,  fol- 
lowing the  language  of  the  Choctaw  treaty 
of  September  27,  1830  (7  Stat  at  L.  333), 
art.  2,  under  the  authority  of  which  the 
patent  was  made,  granted  to  the  Choctaw 
Nation  a  tract  of  land  "in  fee  simple,  to 
them  and  their  descendants,  to  inure  to 
them  while  they  shall  exist  as  a  nation 
and  live  on  it,"  but  such  grant  was  one 
to  the  Nation  only,  limited  in  point  of 
time  to  the  corporate  existence  of  the  Na- 
tion. 
[For  other  cases,  see  Indians,  Vlll.,  in  Digest 

Sup.  Ct  1008.] 
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Argued  October  21,  22,  1900.     Decided  No- 
vember 8,  1909. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Oklahoma  to  review  a  decree  sustaining 
a  demurrer  to,  and  dismissing,  a  bill 
brought  by  and  on  behalf  of  persons  of  Choc- 
taw or  Chickasaw  Indian  blood  and  descent, 
to  establish  their  right  to  certain  lands  un- 
der a  treaty  with  and  patent  from  the  Unit- 
ed States.    Afllirnied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  Hagcrma'n  and  John  O. 
Carlisle  argued  the  cause,  and,  with 
Messrs.  Webster  Ballinger  and  Albert  J. 
Lee,  filed  a  brief  for  appellants: 

Appellants  are  entitled  to  have  the  lan- 
guage of  the  treaty  construed  most  favor- 
ably to  them  as  Indians,  and  therefore  in 
favor  of  vested  individual  interests.  The 
language  upon  which  their  claim  is  based 
is  stronger  than  that  heretofore  construed 
as  vesting  an  interest. 

Uniteil  States  v.  dioctaw  Nation,  179  U. 
S.  494,  5;n,  4.)  L.  ed.  291,  306,  21  Sup.  Ct. 
Rep.  140:  New  York  Indians  v.  United 
States,  170  V.  S.  1,  15,  42  L.  ed.  927,  932, 
18  Sup.  Ct.  Kep.  531 ;  United  States  v.  New 
York  Indians,  173  U.  S.  404,  471,  43  L.  ed. 
769,  772,  19  Sup.  Ct.  Rep.  404,  40  Ct.  CI. 
448;  Jones  v.  Meelian,  175  U.  S.  1,  12, 
44  L.  e<l.  49,  54,  20  Sup.  Ct.  Rep.  1 ;  Shulthis 
v.  McDougal,  05  C.  C.  A.  615,  170  Fed.  533; 
Wallace  v.  Adams,  74  C.  C.  A.  540,  143  Fed. 
722. 

The  language  in  the  treaties  and  patent 
indicates  an  intention  to  convey  the  proper- 
ty in  fee  simple  to  the  nation  for  its  then 
memliers  and  their  descendants,  thus  clearly 
creating  a  trust. 

Randolph  v.  East  Birmingham  Lamp  Co. 
104  Ala.  355,  63  Am.  St.  Rep.  64,  16  So. 
126;  Sinking  Fund  Comrs.  v.  Walker,  6 
How.  (Miss.)  143,  38  Am.  Dec.  435;  Smith's 
Estate,  144  Pa.  428,  27  Am.  St.  Rep.  641, 
22  Atl.  916;  Salem  Capital  Flour  Mills 
Co.  V.  Stayton  Water-Ditch  &  Canal  Co.  33 
Fed.  153;  Heermans  ▼.  Schmaltz,  10  Biss. 
323,  7  Fed.  573. 

The  use  of  the  words  "there  be  and  is 
hereby  granted"  conclusively  shows  a  pur- 
pose to  vest  a  personal  title. 

Ix»avenworth,  L.  k  G.  R.  Co.  v.  United 
SUtes,  92  U.  S.  733,  23  L.  ed.  634;  Missouri, 
K.  A  T.  R.  Co.  V.  Kansas  P.  R.  Co.  97  U. 
S.  491,  24  L.  ed.  1095;  St  Joseph.  &  D.  C. 
R.  Co.  T.  Baldwin,  103  U.  S.  427,  26  L.  ed. 
579;  New  York  Indians  v.  United  States, 
170  U.  S.  17,  42  L.  ed.  933,  18  Sup.  Ct.  Rep. 
531. 

The  word  "descendants"  has  a  well-de- 
finetl  legal  meaning,  difTerent  from  heirs, 
successors,  citizens,  or  residents.  It  means 
54  L.  ed. 


one  who  descends  as  an  offspring,  however 
remotely. 

13  Cyc.  Law  &  Proc.  pp.  1047,  1049;  9 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  399;  1 
Bouvier's  Law  Diet  Rawle's  Rev.  p.  550; 
1  Black's  Law  Diet  p.  359;  Ralph  v.  Car- 
rick,  L.  R.  11  Ch.  Div.  873,  25  Eng.  Rul. 
Cas.  069;  Van  Beuren  v.  Dash,  30  N.  Y. 
418;  Bates  v.  Gillett,  132  111.  297,  24  N.  E. 
612;  Hillen  v.  Iselin,  144  N.  Y.  374,  39  N. 
E.  371;  Tichenor  v.  Brewer,  98  Ky.  362, 
33  S.  W.  87 ;  Waldron  v.  Taytor,  52  W.  Va. 
289,  45  S.  E.  338;  Levering  v.  Orrick,  97 
Md.  139,  64  Atl.  622. 

In  view  of  the  negotiations  leading  up  to 
the  original  treaty,  the  words  "heirs  and 
successors"  were  used  in  the  sense  of  de- 
scendants. 

13  Cyc.  Law  &  Proc.  p.  1049;  16  Am.  k 
Eng.  Enc.  Law,  2d  ed.  pp.  318,  319;  27  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  360. 

Solicitor  General  Bowers  argued  the 
cause  and  filed  a  brief  for  appellees: 

The  title  granted  by  the  patent  of  1842, 
pursuant  to  the  treaty  of  1830,  vested  in 
the  Indian  nation  or  tribe  as  a  whole;  and 
no  private  estate  or  right  was  conveyed  to 
any  individual  member  of  the  tribe,  or  to 
any  particular  class  or  group  of  members 
of  the  tribe. 

Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  43  L.  ed.  1041,  19  Sup.  Ct  Rep.  722; 
Cherokee  Nation  v.  Hitchcock,  187  U.  S. 
294,  307,  47  L.  ed.  183,  190,  23  Sup.  Ct  Rep. 
115;  Lone  Wolf  v.  Hitchcock,  187  U.  S. 
553,  564,  567,  568,  47  L.  ed.  299,  305,  307, 
23  Sup.  Ct  Rep.  216;  Cherokee  Nation  v. 
Journeycake,  155  U.  S.  196,  207,  39  L.  ed. 
120,  124,  16  Sup.  Ct.  Rep.  55;  The  Cherokee 
Trust  Funds,  117  U.  S.  288,  29  L.  ed.  880, 
6  Sup.  Ct  Rep.  718;  New  York  Indians  v. 
United  States,  170  U.  S.  1,  42  L.  ed.  927, 
18  Sup.  Ct  Rep.  531;  Ligon  v.  Johnston, 
90  C.  C.  A.  486,  164  Fed.  070. 

The  patent's  language  followed  strictly 
the  treaty  provision,  and  Indian  treaties 
are  to  be  construed  as  the  Indians,  in  their 
unlettered  way,  would  naturally  understand 
the  matter.  The  nice  rules  of  an  artificial 
and  elaborate  system  of  law  are  not  to  be 
applied  to  them. 

United  States  v.  Choctaw  Nation,  179  U. 
S.  494,  631,  532,  46  L.  ed.  291,  305.  306,  21 
Sup.  Ct.  Rep.  149;  Jones  v.  Meehan,  176 
U.  S.  1,  11,  44  L.  ed.  49,  54,  20  Sup.  Ct 
Rep.  1;  Choctaw  Nation  v.  United  States, 
119  U.  S.  1,  27,  38,  30  L.  ed.  306,  314, 
318,  7  Sup.  Ct  Rep.  75;  Worcester  v. 
Georgia,  6  Pet.  515,  682,  8  L.  ed.  483, 
508. 

Mr.  Edward  P.  Hill  also  argued  the 
cause,  and,  with  Mr.  David  C.  McCurtain, 
filed  a  brief  for  appellees: 

The  lands  and  moneys  of  these  tribes  are 
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public   lands   and   public   moneys,   and   are 
not  held  in  individual  ownership. 

Stephens  v.  Cherokee  Nation,  174  U.  S. 
488,  43  L.  ed.  1056,  19  Sup.  Ct  Rep.  722; 
Cherokee  Nation  v.  Hitchcock,  187  U.  S. 
294,  47  L.  ed.  183,  23  Sup.  Ct.  Rep.  115; 
Wallace  v.  Adams,  204  U.  S.  415,  51  L.  ed. 
547,  27  Sup.  Ct.  Rep.  363. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  purporting  to  be 
57]  brought  by  afid  on  *behalf  of  some  thir- 
teen thousand  persons,  "all  persons  of  Choc- 
taw or  Chickasaw  Indian  blood  and  descent, 
and  members  of  a  designated  class  of  persons 
for  whose  exclusive  use  and  benefit  a  special 
grant  was  made"  of  certain  property  in  Ok- 
lalioma.  The  principal  defendants  are,  the 
Secretary  of  the  Interior;  McCurtain,  chief 
of  the  Choctaws;  Johnston,  governor  of  the 
Chicasaws,  and  all  persons  whose  names  ap- 
pear with  theirs  on  the  rolls  of  "citizens" 
of  the  Choctaw  and  Chickasaw  Nations,  re- 
spectively, and  all  persons  whose  names  ap- 
pear upon  the  "freedmen"  rolls  of  those 
Nations,  as  approved  by  the  Secretary  of  the 
Interior  on  or  before  March  4,  1907,  these 
being  the  persons  to  whom  the  Secretary  of 
the  Interior  is  proceeding  to  allot  the  above- 
mentioned  property,  being  all  the  property 
of  the  tribe.  The  main  object  of  the  bill 
is  to  restrain  the  allotment  to  the  defendants, 
and  to  undo  it  so  far  as  it  has  taken  place, 
to  establish  the  title  of  the  plaintiffs  for 
the  purpose  of  allotment,  and  to  have  a  new 
distribution  decreed.  A  firm  of  lawyers  is 
joined,  on  the  allegation  that  they  have  re- 
ceived a  portion  of  the  proi>erty  under  a 
fraudulent  arrangement.  The  bill  was  de- 
murred to  for  want  of  equity  and  for  want 
of  jurisdiction  in  the  court. 

The  circuit  court  examined  the  treaty  and 
conveyance  under  which  the  plaintiffs  claim, 
and  held  that  they  did  not  confer  the  rights 
alleged  in  the  hill;  that  the  right  to  sliare 
in  the  distribution  depended  on  membership 
in  one  of  the  two  tribes,  exct^pt  in  the  case 
of  freedmen,  specially  provided  for;  that 
who  were  members  of  the  respective  tribes, 
and  entitled  to  enrolment  as  such,  was  a 
matter  for  Congress  to  determine;  that  Con- 
gress had  adopted  certain  rolls  when  finally 
approved  by  the  Secretary  of  the  Interior; 
that  the  Secretary  had  acted  and  the  plain- 
tiffs had  been  excluded;  that  his  action  was 
final,  and  that  the  court  had  no  jurisdic- 
tion in  the  case.  The  demurrer  to  the  ju- 
risdiction was  sustained,  the  bill  was  dis- 
missed, and  the  plaintilTs  appealed  to  this 
court. 

The  plaintiffs  found  their  claim  upon  the 
Choctaw  treaty  of  Dancing  Rabbit  creek, 
September  27,  1830,  article  2,  7  SUt  at  L. 
•0 


333,  *and  letters  patent  of  March  23,  [58 
1842,  coupled  with  a  treaty  between  the  Clioc- 
taws  and  Chickasaws  of  January  17,  1837, 
ratified  by  the  Senate  March  24,  1837,  11 
SUt  at  L.  573.  By  article  2  of  the  treaty 
of  1830,  "the  United  States,  under  a  grant 
specially  to  be  made  by  the  President  of  the 
United  States,  shall  cause  to  be  conveyed  to 
the  Choctaw  Nation  a  tract  of  country  west 
of  the  Mississippi  river,  in  fee  simple,  to 
them  and  their  descendants,  to  inure  to 
them  while  they  shall  exist  as  a  nation  and 
live  on  it;"  with  the  boundaries.  The  let- 
ters patent  recite  this  article,  and,  "in  execu- 
tion of  the  agreement,"  grant  the  described 
tract,  to  have  and  to  hold  the  same  "as  in- 
intended  to  be  conveyed  by  the  aforesaid 
article  *in  fee  simple,  to  them  and  their  de- 
scendants, to  inure  to  them  while  thev  shall 
exist  as  a  nation  and  live  on  it,'  liable  to 
no  transfer  or  alienation  except  to  the  Unit- 
ed States  or  with  their  consent."  The  trea- 
ty with  the  Chickasaws  gave  the  Chicka- 
saws a  district  within  the  limits  of  the 
Choctaws'  country,  "to  be  held  on  the  same 
terms  that  the  Choctaws  now  hold  it,  except 
the  right  of  disposing  of  it,  which  is  held 
in  common  with  the  Choctaws  and  Chicka- 
saws, to  be  called  the  Chickasaw  district 
of  the  Choctaw  Nation."  The  plaintiffs 
say  that  the  patent  conveyed  the  legal  title 
to  the  Choctaw  Nation  in  trust  for  such 
persons  as  were  members  of  the  tribe  at  the 
date  of  the  treaty,  or  of  the  Chickasaw 
trilic  at  the  date  of  the  treaty  with  them, 
and  their  respective  descendants,  and  that, 
ui>on  the  dissolution  of  the  Nation,  the  le- 
gal title  merged  with  the  equitable  title, 
and  the  designated  class  became  the  absolute 
owners  of  the  proi)erty  as  tenants  in  com- 
mon. 

The  plaintiffs,  in  aid  of  their  view,  refer 
to  various  indications  that  the  policy  of  the 
United  States  already  was  looking  toward 
the  disintegration  of  the  Indian  tribes, 
IK>int  out  that  the  words  on  which  they  re- 
ly were  interlined  in  the  government  draft 
at  the  instance  of  the  Indians,  and  from 
these  and  other  circumstances  argue  that 
their  construction  is  confirmed.  They  say 
that  the  dominant  phrase  is  "in  fee  simple 
to  them  and  their  descendants,"  and  that  the 
use  of  the  plural  "them"  *shows  a  tran-  [59 
sition  from  tlie  Nation  as  formal  grantee  to 
the  members  as  beneficiaries.  They  say  that 
"descendants'*  was  used  instead  of  "heirs" 
or  "children,"  to  avoid  questions  of  legitima- 
cy, or  giving  an  absolute  title  to  living 
members  and  their  children,  and  to  establish 
a  principle  of  devolution  suitable  to  the 
mode  of  life  and  unions  in  those  Indian 
tribes.  They  conclude  that  the  words  "in- 
ure to  tlioiu  while  they  shall  exist  as  a  na- 
tion and  live  on  it*'  only  mark  the  duration 
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of  the  legal  title,  and  do  not  cut  down  the 
equitable    right    conferred    by  the    earlier 
words. 

As  we  cannot  agree  with  this  construc- 
tion, it  will  be  unnecessary  to  consider  many 
of  the  further  allegations  of  the  bill.  The 
foundation  of  the  plaintifTs'  case  is  upon  the 
words  of  the  treaty  and  the  patent  that  we 
have  set  forth.  Those  words  seem  to  us  to 
convey  a  different  meaning  on  their  face, — a 
meaning  that  would  not  be  changed,  but 
rather  confirmed,  if  we  were  to  refer  at 
length  to  the  earlier  and  later  dealings  with 
the  tribes,  which  we  shall  not  need  to  do. 
We  should  mention,  however,  that  the  Unit- 
ed  States  already  had  ceded  this  tract  to  the 
Choctaw  Nation,  with  no  qualifying  words, 
by  the  treaty  of  October  18,  1820,  article 
2,  7  SUt.  at  L.  210.  ChocUw  Nation  t. 
United  States,  119  I'.  S.  1,  38,  30  L.  ed. 
306,  318,  7  Sup.  Ct.  Rep.  75.  The  treaty  of 
1830  only  varied  the  dospriptio;i  a  little, 
and  provided  for  a  HpoeinI  patent.  But  it 
would  not  better  the  p]aii:tit1V  case  if  the 
treaty  of  1830  were  the  sinp:Ie  root  of  their 
grant.  In  a  grant  to  tin*  Choctaw  Nation 
as  a  nation,  it  was  natural,  as  in  other 
cases,  to  use  some  words  of  perpetuity.  Of 
course,  the  United  States  could  i:a:;  what 
words  it  saw  fit  to  niauifest  its  purpose, 
but  the  habit  derived  from  private  convey- 
ances would  be  likely  to  provail,  and  as,  in 
such  instruments,  the  gift  of  a  fee  is  ex- 
pressed by  adding  to  the  name  of  the  rrran- 
tee  the  words  "and  his  heirs,"  or,  in  case  of 
a  corporation,  although  unnocossary,  "its 
sucee:»sors  and  assigns,"  here,  also,  sonic  ad- 
dition was  to  be  expected  to  the  more  name 
of  the  grantee.  The  word  **Nation"  is  used 
in  the  treaty  as  a  collective  noun,  and,  as 
such,  according  to  a  common  usage,  is  ac- 
60]  companied  by  a  plural  *verb  in  the  very 
next  article.  ("The  Choctaw  Nation  of  In- 
dians consent  and  hereby  cede.")  Therefore., 
the  second  article  snvs  "to  them"  rather  than 
*'to  it,"  just  as  it  says  "while  they  [♦.  c,  the 
Nation]  shall  exist  as  a  nation,"  and  it 
adds  to  the  untechnical  "in  fee  simple"  un- 
technical  words  of  limitation  of  a  kind  that 
would  indicate  the  intent  to  confine  the 
grant  to  the  Nation,  which  "successors" 
would  not,  and,  at  the  same  time,  to  imply 
nothing  as  to  the  rules  for  inheritance  of 
tribal  rights,  as  "heirs"  might  have  seemed 
to  do.  We  may  compare  "for  the  govern- 
ment of  the  Choctaw  Nation  of  red  people 
and  their  descendants,''  in  article  4.  The 
word  was  addressed  to  the  Indian  mind. 

There  is  not  a  suggestion  of  any  trust 
in  the  language  to  either  the  technical  or 
the  unlearned  reader,  and  it  is  most  un- 
likely that  the  United  States  would  have  at- 
tempted to  impose  one  upon  the  Choctaws 
in  favor  of  the  existing  members  of  the  tribe 
•4  I^  ed. 


in  the  very  "treaty"  that  dealt  with  them 
as  a  quasi  independent  nation,  recognized  by 
article  5  as  having  the  right  to  make  war, 
and  that,  by  the  4th  article,  bound  the  Unit- 
ed States  to  se6ure  to  that  nation  "the  ju- 
risdiction and  government  of  all  the  per- 
sons and  property  that  may  be  within  their 
limits  west,"  etc.  It  is  true  that,  in  further 
promising  to  secure  the  Nation  from  all  laws 
except  those  enacted  by  their  own  national 
councils,  the  4th  article  adds,  "not  incon- 
sistent with  the  Constitution,  treaties,  and 
laws  of  the  United  States;"  but  this  addi- 
tion is  far  from  suggesting  that  a  constitu- 
tional right  of  property  has  been  conferred 
upon  a  designated  class,  that  might  be  en* 
forced  In  a  circuit  court  of  the  United 
States  by  a  bill  in  equity  against  what  was 
called  a  Nation.  How  far  anyone  was  from 
that  understanding,  or  from  doubting  that 
all  the  rights  granted  by  the  United  States 
were  in  the  Choctaw  Nation,  is  shown  by 
the  treaty  with  the  Chickasaws  upon  which 
the  plaintiff's  rely.  The  Nation  had  no  right 
to  make  that  treaty  as  it  did,  if  it  was  sub- 
ject to  the  trust  supposed.  Again,  the  lim- 
itation of  time,  "while  they  shall  exist  as  a 
nation  and  live  on  it,"  shows  that  *the  [61 
grant  has  reference  to  the  corporate  exist- 
ence of  the  Nation  as  such,  and  very  plainly 
qualifies  the  absoluteness  of  the  earlier 
words,  "in  fee  simple."  The  suggestion  that 
it  limits  the  duration  of  the  legal  title  only, 
but  leaves  a  trust  outstanding,  is  simply 
arbitrary.  If  the  plural  signifies  the  members 
of  a  class  constituted  ccsiuia  que  trust j  the 
limitation  would  attach  to  the  trust.  But 
the  only  answer  necessary  is  that  no  such 
separation  or  intent  can  be  discovered  in  the 
words. 

What  we  have  said  shows  another  suffi- 
cient answer  to  the  plaintiflfs'  claim.  They 
say  and  argue,  as  tliey  must,  in  order  to 
make  out  their  right  to  a  distribution  to 
themselves,  that  the  Choctaws  and  Chicka- 
saws no  longer  exist  as  nations.  But,  if  so, 
the  grant  also  was  at  an  end  when  the  na- 
tions ceased  to  be,  and  it  rested  with  the 
bounty  of  the  United  States  to  decide  what 
should  be  done  with  the  land,  except  so  far 
as  it  already  had  been  decided  hy  treaties 
or  statutes  upon  which  the  plaintiffs  do  not 
and  cannot  rely.  It  is  said  that,  by  article 
18,  in  case  of  any  well-founded  doubt  as  to 
the  construction  of  the  treaty,  it  is  to  be 
construed  most  favorably  toward  the  Choc- 
taws; but  there  is  no  well-founded  doubt, 
except  whether  the  construction  contended 
for  would  have  been  regarded  as  favorable 
to  the  Choctaws,  since  it  would  have  cut 
down  the  autonomy  that  the  treaty  so  care- 
fully expressed.  See,  further,  Stephens  v. 
Cherokee  Nation,  174  U.  S.  445,  488,43  L.ed. 
1041,  1056,  19  Sup.  Ct  Rep.  722;  Cherokee 
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Nation  t.  Hitcbeodc,  187  U.  8.  294,  307,  47 
L.  ed.  183,  23  Sup.  Ct.  Rep.  115;  Lone  Wolf 
T.  Hitchcock,  187  U.  S.  553,  568,  47  L.  ed. 
209,  307,  23  Sup.  Ct.  Rep.  216. 

The  residue  of  the  bill  becomes  immateri- 
al upon  the  failure  of  the  plaintiffs  to  make 
out  a  title  under  the  treaty  and  patent.  It 
refers  to  the  act  of  June  28,  1898,  chap. 
517,  30  SUt.  at  L.  495,  and  the  earlier 
statutes  leading  up  to  it,  which  established 
a  commission,  ordered  it  to  prepare  correct 
rolls  of  citizenship,  and  provided,  by  §  21 
of  the  act  of  1898,  that  the  rolls  so  made, 
when  approved  by  the  Secretary  of  the  In- 
terior, should  be  final  (see  also  acts  of 
March  3,  1901,  chap.  832,  31  SUt.  at  L. 
1058,  1077,  U.  S.  Comp.  SUt  1901,  p.  1620; 
April  26,  1906,  chap.  1876,  34  SUt.  at  L. 
62]  137).  By  |  11,  a  division  *was  to  be 
made  among  the  "citizens'*  of  the  tribes 
according  to  the  rolls,  and  by  §  12  the 
allottees  were  to  have  undisturbed  pos- 
session when  the  report  of  the  allot- 
menU  had  been  made  to  the  SecreUry  ol 
the  Interior  and  confirmed  by  him.  By 
§  29  an  agreement  with  the  ChocUwB 
and  Chickasaws  on  the  matter  was  rati- 
fied, and,  by  act  of  July  1,  1902,  chap. 
1362,  32  SUt.  at  L.  641,  a  further  agree- 
ment was  ratified,  which  again  excluded  all 
except  those  whose  names  were  on  the  roll. 
Art.  35.  The  bill  charges  that  these  agree- 
ments, as  well  as  a  part  of  the  act  of  1898, 
were  void  as  excluding  some  of  the  plaintiffs 
who  were  not  residenU  of  the  Nation  on 
June  28,  1898,  and  as  not  having  been  ap- 
proved by  the  class,  or  a  majority  of  the 
class,  allied  to  have  been  designated  by  the 
treaty  and  patent  that  we  have  discussed. 
The  bill  goes  on  to  allege  that  rolls  were 
prepared  by  the  commission,  an<j  approved 
by  the  SecreUry,  within  the  time  allowed 
by  the  sUtutes  (act  of  April  26,  1906,  chap. 
1876,  §  2,  34  SUt.  at  L.  137),  and  that  the 
time  has  expired,  but  the  rolls  were  not 
made  in  conformity  to  the  act  of  1898, 
and  are  not  correct,  but  fraudulent,  in  va- 
rious particulars  set  forth. 

But  these  allegations  make  out  no  case 
for  the  plaintiffs.  It  is  said  that  the  sUt- 
utes recognize  individual  righU  as  already 
existing.  It  is  true  that,  by  a  treaty  of 
June  22,  1855,  11  Stat,  at  L.  611,  the  Unit- 
ed SUtes  guaranteed  the  lands  "to  the  mem- 
bers of  the  Choctaw  and  Chickasaw  tribes, 
their  heirs  and  successors,  to  be  held  in  com- 
mon;  so  that  each  and  every  member  of 
either  tribe  shall  have  an  equal,  undivided 
interest  in  the  whole,"  with  provisos.  But 
the  plaintiffs  do  not  claim  under  this  trea- 
ty, or  mention  it  in  their  bill,  or  a  treaty 
of  April  28,  1866,  14  SUt.  at  L.  7G9,  by 
articles  11-36  of  which  the  change  from 
common  to  individual  ownership  was  agreed. 


and  it  was  provided  that  unselected  land 
should  "be  the  common  property  of  tkm 
ChocUw  and  Chickasaw  Nations,  in  their 
corporate  capacities,"  etc  Art.  33.  Thtj 
might  be  descendanU  or  the  members  of  tlw 
tribe  as  it  was  in  1839  or  1842,  and  yet  Bcyt 
members  or  heirs  of  members  of  the  tribe 
*of  1854;  therefore,  it  is  unnecessary  to  [CS 
construe  this  treaty.  Neither  do  the  plain- 
tiffs claim  under  any  title  to  be  derived  from 
the  sUtute  providing  for  distribution  ae- 
cording  to  the  rolls  of  citizenship.  They  do 
not  allege  that  they  are  citizens,  or  attempt 
to  bring  themselves  within  any  grant  later 
than  the  treaty  and  patent  that  we  have 
discussed.  They  disclose  that  their  names 
are  not  upon  the  rolls,  and  that  the  deelsioB 
of  the  SecreUry  of  the  Interior  has  been 
against  them,  and  they  show  no  reason  for 
our  not  accepting  the  rolls  and  decision  as 
final  according  to  the  terms  of  distributing 
acts.  See  United  SUtes  ex  rel.  West  ▼. 
Hitchcock,  205  U.  S.  80,  51  L.  ed.  718,  27 
Sup.  Ct.  Rep.  423 ;  Garfield  v.  United  SUtes, 
211  U.  S.  249,  259,  53  L.  ed.  168,  17^  29 
Sup.  Ct.  Rep.  62. 
Decree  aflirmed* 


ALBERT  MARBLES,  Appt, 

v. 

EDMUND  P.  CREECY,  Chief  of  Police  of 
the  City  of  St.  Louis,  and  Casper  J.  Wolff, 
City  Jailer  of  Said  City. 

(See  S.  C.  Reporter *s  ed.  63-70.) 

Interstate  extradition » snlHcicncy  of 
reqalsltlon  papers  —  other  proof. 
1.  An  extradition  requisition  reciting 
that  the  accused  was  charged  by  indict- 
ment with  a  specified  crime  against  the 
laws  of  the  sUte,  and  had  become  a  fugi- 
tive from  the  justice  of  that  sUte,  accom- 
panied by  a  certified  copy  of  the  indict- 
ment, makes  a  prima  facie  case  against  the 
accused  as  an  alleged  fugitive  from  justice, 
and,  in  the  absence  of  proof  to  the  contrary. 


Note.  —  On  interstate  extradition  — 
notes  to  Cook  v.  Hart,  36  L.  ed.  U.  S.  934, 
and  lasigi  ▼•  Van  de  Carr,  41  L.  ed.  U.  8. 
1046. 

As  te  sufficiency  of  extradition  papers — 
see  note  to  Ex  parte  Hart,  28  L.RJk.  801. 

As  to  scope  of  review  on  habeas  corpus 
in  extradition  proceedings — see  notes  to 
Bruce  v.  Rayner,  62  C.  C.  A.  506,  and 
Oteiza  y  Cortes  v.  Jacobus,  34  L.  ed.  U.  8. 
464. 

As  to  questions  reviewable  by  habeas  cor- 
pus— see  notes  to  SUte  v.  Jackson,  1  LJLA. 
373;  Bion's  Appeal,  U  L.R.A.  G94;  Glass 
V.  The  Betsey,  1  L.  ed.  U.  S.  489;  United 
SUtes  V.  Hamilton,  1  L.  ed.  U.  S.  490;  Ex 
parte  Carll,  27  L.  ed.  U.  S.  288;  and 
Oteiza  y  Cortes  ▼.  Jacobus,  supra. 
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nthoTiEei  the  execiittve  of  the  surrender- 
iig  «t«te  to  JBBue  his  warrant  for  the  ar- 
rat  and  delivery  of  tlie  alleged  criminal 
to  tbe  agi:nt  at  tiie  demanding  state. 
[Far  other  cmeii.  we  Extradition,  IV.  b,  In  DI- 
(nt  Sup.  Ct.  lOUS.I 

bteralate  entrndlllon  — absence  ot  sc- 

cnsed  —  notice. 

t.  The  executive  of  the  surrendering  state 
Btj  act  upon  tlie  reijiiisilion  papers  in 
the  ^bsenee  of  the  accused,  and  without 
previous  notice 


IVpr  . 


Iradition,    17.    b.    I 


■  lMj:esi  Slip.  Kt.  1008.1 

Habeas  coriius  —  review   ot  eilrndlttaii 

proceedings. 

t.  Die  objection  that  an  extraiUtion 
KquiaitioQ  contains  b  cinuae  thnt  t!ie  de 
MSding  state  nil]  not  be  res|>onsiLlp  fnr 
aij  eiiirnse  attendin<;;  the  anest  and  de- 
Yimj  of  the  alleged  fugitive  is  not  avail- 
tblt  (0  the  accused  on  habena  corpus  ti> 
inquire  into  the  legality-  of  the  extradition 
proccniings,  but  is  a  matter  for  the  con- 
■idcnitian  of  the  executive  ot  the  surren- 
itrinf  ilate  when  he  receives  the  olticiat 
dcmind  tor  the  surrender  of  the  alleged 
fugillie  criminal. 
(For  Dtbrr  cnieB,  see  Hntiess  Corpus,  127-130, 

Id  DIehC  Sup.  Ct.   IfiOS.] 
iNIcrsiate   extradition  —  race   prejudice 

—habeas  cori'iis- 

4.  The  mere  suggciition  that  the  alleged 
fugitive  from  the  justice  of  another  state,  be- 
Muse  of  his  race  and  color,  will  not  receive 
a  fair  and  iiiipartial  trial  in  the  court  of 
the  dernandinR  state,  and   nill  not  be  ade- 

rely  protected  against  violence  uliile  in 
custody  of  that  state,  docs  not  require 
tkeexmitivo  of  the  stale  in  which  he  may 
1w  Fniind  to  refuse  to  surrender  him  on  de 
mitiil  made  in  conformity  with  the  Federal 
Conitiliitirm  and  laws,  nor  furnish  a  ground 
for  hit  release  on  habeas  corpus. 
[[■oroihor  cswir.  see  KitrndlUun.  III.;  Babess 
Csrjuh  127-13D,  In  Digest  Sup.  CI.  lOOS.J 

[No.  23.] 

SnbmiHed  November  6,  !«».     Decided  No- 
vember 15,  1H». 


AITEAL  from  the  Circuit  Court  of  the 
United  States  for  the  E^ostern  District 
of  Ulinaouri  to  review  a  judgment  refusing 
fflief  by  halieas  corpus  to  a  person  in  eus- 
^y  Under  an  extradition  warrant  issued  by 
•■"fWutive  of  that  etiite.     Affirmed. 

"^t  (acts  are  stated  in  the  opinion. 

Mr.  Gmrse  D.  Reynolds  submitted  the 
"•"wforapficllsnt: 

The  provisions  of  U.  S.  Kev.  Stat.  S  5278, 
^-  B.  Comp,  Stat.  390],  p.  3507,  will  be 
™ctlj  construed,  and  all  the  requirements 
''  '^  atatute  must  be  respected, 
^x  parte  Hart,  28  L.R.A.  801,  11  C.  C. 
^  36S,  2S  u.  B.  App.  22,  03  Fed.  2r,^ ;  Ex 
J'rte  Morgan,  20  Fed.  209;  Kentucky  \. 
'*'"'iion,  24  How.  fifi.  1(1  L.  ed.  TIT. 
. "  the  warrant  oiuils  to  ttate  that  the 


person  has  fled  from  justice,  or  that  he  is 
found  in  the  asylum,  it  is  defective. 

lie  Itomaine,  23  Cal.  S'\Z. 

Ihe  executive  of  the  osyluip  state  Is  not 
required  by  the  act  of  Congress  to  cause  the 
arrest  of  appellant  and  his  delivery  to  the 
agent  B|>pointed  to  receive  him  without 
proof  of  the  fact  that  he  was  tt  fugitive 
from  justice. 

Ex  parte  Beggel,  114  U,  S.  642,  20  L.  ed. 
260,  G  Sup.  Ct.  Rep.  1148. 

A  warrant  for  ariest  and  return  must  re- 
cite and  set  forth  the  evidence  necessary  to 
aut1iorii:e  the  state  executive  to  issue  it; 
and  urleas  it  does,  it  is  illegal  and  void; 
and  tlie  wanant  issued  by  the  governor  of 
the  slate  of  Missouri  should  have  stated 
that  he  had  found  the  appellant  to  be  a 
fugitive  from  justice. 

Re  Dno  Woon,  0  Sawy.  417,  18  Fed.  808; 
Kentucky  v.  Dennison,  supia;  Ex.  parte 
Smith,  3  McLean,  121,  Fed.  Cas.  No.  12,- 
066. 

Where  the  warrant  alone  is  before  the 
oourt,  and  is  insuRicient  on  its  face,  the 
prisoner  must  necessarily  be  discharged. 

State  ex  rel.  Stundahl  v.  Richardson,  34 
Minn.  113,  24  N.  W.  354;  Ex  parte  Powell, 
20  Fla.  800. 

The  wni'i.int  must  recite  that  the  per- 
son charged  is  a  fu.^itive  from  justice;  and 
it  is  not  enough  that  it  state  that  the 
demanding  executive  has  represented  him  to 

Re  Jackson,  2  Flipp.  183,  Fed.  Cas.  No. 
7,125. 

In  a  fetition  for  a  writ  of  habeas  cor* 
pus,  reiiflcd  by  the  onth  of  the  petitioner, 
as  required  by  U.  S.  Rev.  Stat.  S  'S4,  U. 
S.  Comp.  Stat.  1001,  p.  603,  facts  duly  al- 
leged may  be  taken  to  be  true  unless  de- 
nied by  the  return  or  controlled  by  other 
evidence:  and  in  this  case  the  return  of  the 
jailer  did  not  deny  that  the  prisoner  was 
not  present  in  the  state  of  Klississippi  at 
the  time  when  the  crime  was  alleged  to 
have  been  committed. 

VVhitten  v.  Tomlinson,  160  U.  S.  231,  40 
L.  ed.  40d,  16  Sup.  Ct.  Itep.  207. 

No  brief  was  filed  for  appellees, 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

The  appellant.  Marbles,  was  Indicted  In 
the  circuit  court  of  Warren  county,  Missis- 
sippi, for  the  crime  of  having,  in  violation 
of  the  laws  of  Mississippi,  made  a  deadly 
ossault  with  the  wilful  and  felonious  intent 
to  kill  and  murder  the  person  assaulted. 
Misa.  Code,  S  1013.  The  deputy  sheriff  of 
(111-  county  furnished  a  certified  copy  of  the 
indictment  to  the  governor  of  Mississippi, 
as  well  as  Lis  aiTidavit  that  Marbles  wn*  a 
•S 
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fugitive  from  the  justice  of  that  state,  and 
had  taken  refuge  in  Missouri,  and  applied 
for  a  requisition  upon  the  governor  of  Mis- 
souri for  tlie  arrest  of  the  alleged  criminal 
and  liis  delivery  to  the  agent  of  Mississippi, 
60]  to  be  conveyed  to  the  *  latter  state  and 
there  dealt  with  according  to  law.  There- 
upon the  governor  of  Mississippi  issued  his 
requisition,  in  the  ordinary  form,  except 
that  there  was  in  it  this  unusual,  not  to 
Bay,  extraordinary,  provision:  "This  state 
will  not  be  responsible  for  any  expense  at- 
tending the  execution  of  this  requisition 
for  the  arrest  and  delivery  of  fugitives  from 
justio?." 

The  governor  of  Missouri  honored  the 
requisition  mode  upon  him,  and  issued  his 
warrant  for  the  arrest  of  l^larbles,  and  his 
delivery  to  the  designated  agent  of  Missis- 
sippi. That  warrant  recited  the  fact  that 
the  accused  was  proceeded  against  as  a  fugi- 
tive from  justice,  and  that  the  governor  of 
Mississippi  had,  as  required  by  the  statute 
of  the  United  Slates,  produced  to  the  gov- 
ernor of  Missouri  a  copy  of  the  indictment, 
certified  to  be  authentic,  and  charging  the 
fugitive  with  having  committed  the  crime  of 
assault  to  kill.  Kcv.  Stat.  §  5278,  U.  8. 
Comp.  Stat.  190],  p.  3507. 

Marbles  was  arrested  under  this  warrant, 
and,  being  in  custody,  sued  out  a  writ  of 
habeas  corpus  from  one  of  the  judges  of  the 
circuit  court  of  the  United  States  for  his 
discharge,  upon  the  ground  that  he  was  de- 
prived of  his  liberty  in  violation  of  the  Con- 
stitution of  the  United  States.    The  appli- 
cation for  the  writ  was  heard  in  that  court. 
The  reasons  assigned  in  support  of  the  con- 
tention just  stated  were:     That  the  govern- 
or of  Missouri  had  no  jurisdiction  to  issue 
a  warrant  for  his  arrest,  in  that  it  was  not 
shown  before  that  otnccr  that  the  accused 
was  a  fugitive  from  the  justice  of  Missis- 
sippi, or  had  fled  from  that  state,  nor  was 
there  any  evidence  before  the  governor  of 
Missouri  that  the  petitioner  was  personally 
or  had  been  continuously  present  in  Missis- 
sippi when  the  crime  in  question  was  alleged 
to  have  been  committed;  that  it  appeared 
on  the  face  of  the  indictment  accompanying 
the  requisition  that  no  crime  under  the  laws 
of  Mississippi  was   legally  charged  or  had 
been  committed  by  the  accused;  that  it  did 
not  appear  before  the  governor  of  Missouri, 
when  the  requisition  was  presented  to  him, 
that  the  petitioner  was,  in  fact,  a  fugitive 
from  the  justice  of  Mississippi;   that  said 
67]  requisition  *wa8  not  certified  to  as  re- 
quired by  the  laws  of  the  United  States; 
that  there  was  not  produced  to  that  execu- 
tive a  copy  of  any  indictment  or  affidavit 
certified  as   authentic  by   the  governor  of 
Mississippi;    and    that   the    petitioner   was 
not  present  before  the  governor  of  Missouri 
9i 


at  the  hearing  before  him  of  the  warrant 
of  extradition,  nor  was  he  given  an  oppor* 
tunity  to  meet  the  witnesses  face  to  face. 

No  reason   whatever  was  shown  ob  the 
hearing  of  the  application  for  habeas  corpna 
for  the  discharge  of  the  accused  from  cue* 
tody — nothing  that  showed  any  failure  to 
conform  to  the  requirements  of  the  Oonati- 
tution  or  laws  of  the  United  States.    The 
material  allegations  of  fact  set  forth  in  the 
application  for  the  writ  are  wholly  unsup- 
ported by  anything  in  the  record;  indeed, 
some  of  them  are  affirmatively  disproved  bj 
the  record.    No  proof  at  all  appears  to  have 
been  made  by  the  accused  of  any  essential 
fact,  and  the  decision  of  the  court  must  have 
been  based  altogether  upon  the  same  official 
documents  that  were  presented  to  the  gov- 
ernor of  Missouri,  supported  by  the  legal 
inferences  to  be  drawn  from  their  contents. 
It  was  made  to  appear  by  those  documents 
that  the  accused  was  charged  by  indictment 
with  a  specified  crime  against  the  laws  off 
Mississippi  (Miss.  Code,  §  1043)  and  had  be- 
come  a  fugitive  from  the  justice  of  that 
state.    That  was  legally  sufficient,  without 
more,  to  authorize  a  requisition,  and  when 
the  governor  of  Missouri  was  furnished,  as 
he    was,   with   a   copy   of   the    indictment 
against  Marbles,  certified  by  the  governor 
of  Mississippi  to  be  authentic,  it  then  be- 
came the  duty  of  the  governor  of  Missouri, 
under    the   Constitution    and    laws    of   the 
United  States,  to  cause  the  arrest  of  the 
alleged  fugitive.     So  reads  the  statute  en- 
acted in  execution  of  the  constitutional  pro- 
vision   relating   to    fugitives    from    Justice. 
Kev.  Stat.  §  5278.    It  is  true  that  it  does  not 
appear  from  the  record  before  us  that  there 
was  any   evidence   before   the  governor   of 
Missouri  other  than  the  requisition  of  the 
governor  of  Mississippi  and  a  copy  of  the 
iiidictment  against  the  alleged  fugitive,  cer- 
tified to  be  authentic.    It  is  also  true  that, 
so  far  *as  the  Constitution  and  laws  of  [68 
the  United  States  are  concerned,  the  govern- 
or of  Missouri  could  not  legally  have  issued 
his  warrant  of  arrest  unless  the  accused  was 
charged  with  what  was  made  by  Mississippi 
a  crime  against  its  laws,  and  was  a  fugitive 
from  justice.    But  those  facts  were  deter- 
minable in  any  way  deemed  satisfactory  by 
that  executive,  and  he  was  not  bou&d  to 
demand —  although  he  may  have  required  If 
the  circumstances  made  it  proper  to  do  so 
— proof  apart  from  proper  requisition  papers 
that  the  accused  was  so  charged  and  was  a 
fugitive  from  justice.    He  was,  no  doubt,  at 
liberty  to  hear  independent  evidence  show- 
ing that  the  act  with  which  the  accused  was 
charged  by  indictment  was  not  made  crim- 
inal by  the  laws  of  Mississippi,  and  that  he 
was  not  a  fugitive  from  justice.  No  such  proof 
appears  to  have  been  offered  to  the  governor 
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or  to  the  court  below.  But  the  official  docu- 
nents,  reasonably  interpreted,  made  a  prima 
fteie  case  against  the  accused  as  an  alleged 
fugitive  from  justice,  and  authorized  that 
executive  to  issue  his  warrant  of  arrest  as 
requested  by  the  governor  of  Mississippi} 
The  contention  that  the  governor  of  Mis- 
wnri  could  not  act  at  all  on  the  requisition 
papers  in  the  absence  of  the  accused,  and 
without  previous  notice  to  him,  is  unsup- 
ported by  reason  or  authority,  and  need 
obIj  be  stated  to  be  rejected  as  unsound. 

The  principles  here  announced  are  firmly 
Mtablished  by  the  decisions  of  this  court, 
niinois  ex  rel.  McNichols  v.  Pease,  207  U. 
8.  100,  62  L.  ed.  121,  28  Sup.  Ct.  Rep.  58; 
Ex  parte  Reggel,  114  U.  S.  642,  652,  053, 
»  L  ed.  250,  253,  254,  5  Sup.  Ct.  Rep. 
1148;  Roberts  ▼.  Reilly,  116  U.  S.  80,  05, 
29  L.  ed.  544,  540,  6  Sup.  Ct.  Rep.  291 ; 
Hyatt  V.  New  York,  188  U.  S.  691,  719,  47 
L.  ed.  067,  664,  23  Sup.  Ct.  Rep.  450;  Mun- 
•ey  T.  Clough,  190  U.  S.  364,  372,  49  L.  ed. 
615,  516,  26  Sup.  Ct.  Rep.  282;  Pettibone 
T.  Nichols,  203  U.  S.  192,  51  L.  ed.  148, 
27  Sup.  Ct.  Rep.  Ill,  7  A.  &  E.  Ann.  Cas. 
1047;  and  Appleyard  v.  Massachusetts,  203 
U.  8.  222,  61  L.  ed.  161,  27  Sup.  Ct.  Rep. 
122,  7  A.  ft  E.  Ann.  Cas.  1073. 

Other  questions  may  be  noticed.  One  is, 
in  effect,  that  the  requisition  of  the  gov- 
ernor of  Mississippi  was  invalid  because  of 
the  clause  or  provision  therein  that  that 
itate  would  not  be  responsible  for  any  ex- 
pense attending  the  arrest  and  delivery  of 
the  alleged  fugitive.  We  will  not  indulge 
in  conjecture  as  to  the  object  of  inserting 
that  clause  in  the  requisition;  particularly, 
as  the  state  of  Mississippi  is  not  represented 
••]  in  •this  court  by  counsel.  It  is  suf- 
ficient now  to  say  that  the  warning  given 
to  the  governor  of  Missouri  that  Missis- 
sippi would  not  be  responsible  for  any 
expense  attending  the  arrest  and  deliv- 
^17  of  the  alleged  fugitive  was  a  matter 
for  the  consideration  of  the  governor  of 
^  former  state  when  he  received  the 
^ial  demand  for  the  arrest  and  deliv- 
^  of  the  appellant  as  a  fugitive  from 
justice  and  a  copy  of  the  indictment 
^Pinst  Marbles,  certified  as  authentic.  It 
^'  not  a  matter  that  could  legally  affect 
t**  inquiry  before  the  circuit  court  on 
"•'>cas  corpus,  whether  the  requisition  of 
t"c  demanding  state  and  the  action  thereon 
"7  the  governor  of  Missouri  were  in  sub- 
stantial conformity  with  the  Constitution 
^^^  the  laws  of  the  United  States,  and, 
t"«refore,  not,  in  any  legal  sense,  hostile  to 
*"c  liberty  of  the  accused. 

Jbe  other  question  to  be  noticed  is  that 
tised  by   the   following  averments  in  the 
JJPplication  for  the  writ  of  habeas  corpus: 
Your  petitioner  further  states  that  be  is  I 


a  negro,  and  that  the  race  feeling  and  race 
prejudice  is  so  bitter  in  the  state  of  Mis- 
sissippi against  negroes  that  he  is  in  danger, 
if  removed  to  that  state,  of  assassination 
and  of  being  killed,  and  that  he  cannot  have 
a  fair  and  impartial  trial  in  any  of  the 
courts  of  that  state,  and  that,  to  deliver  him 
over  to  the  authorities  of  that  state  is  to 
deprive  him,  as  a  citizen  of  the  United 
States  and  a  citizen  and  resident  of  the 
state  of  Mississippi,  of  the  equal  protection 
of  the  laws."  It  is  clear  that  the  executive 
authority  of  a  state  in  which  an  alleged 
fugitive  may  be  found,  and  for  whose  arrest 
a  demand  is  made  in  conformity  with  the 
Constitution  and  laws  of  the  United  States, 
need  not  be  controlled  in  the  discharge  of 
his  duty  by  considerations  of  race  or  color, 
nor  by  a  mere  suggestion — certainly  not  one 
unsupported  by  proof,  as  was  the  case  here 
— that  the  alleged  fugitive  will  not  be  fairly 
and  justly  dealt  with  in  the  state  to  which 
it  is  sought  to  remove  him,  nor  be  ade- 
quately protected,  while  in  the  custody  of 
such  state,  against  the  action  of  lawless 
and  bad  men.  The  court  that  heard  the 
application  for  discharge  on  writ  of  habeas 
corpus  was  entitled  to  'assume,  as  no  [70 
doubt  the  governor  of  Missouri  assumed, 
that  the  state  demanding  the  arrest  and 
delivery  of  the  accused  had  no  other  ob- 
ject in  view  than  to  enforce  its  laws,  and 
that  it  would,  by  its  constituted  tribu- 
nals, officers,  and  representatives,  see  to 
it  not  only  that  he  was  legally  tried, 
without  any  reference  to  his  race,  but 
would  be  adequately  protected  while  in  the 
state's  custody  against  the  illegal  action  of 
those  who  might  interfere  to  prevent  the 
regular  and  orderly  administration  of  justice. 

We  perceive  no  error  of  law  iri  the  record, 
and  the  judgment  of  the  Circuit  Court  must 
be  affirmed. 

It  is  so  ordered. 


ELIZABETH  M.  McOILVRA  et  al..  Com- 
plainants, and  Alfred  J.  Pritchard  et  al., 
Interveners,    and   Peter     Bressler,    Com- 

flainant,   and    Frank   T.   Hunter   et  al., 
nterveners,   Appts., 

V. 

E.  W.  ROSS,  as  State  Land  Commissioner 
of  the  State  of  Washington,  and  B.  W. 
Ross,  T.  A.  Rockwell,  J.  H.  Easterday, 
J.  E.  Frost,  and  John  R.  Welty,  as 
Board  of  State  Land  Commissioners,  and 
James  P.  Agnew,  as  Auditor  of  the  Coun- 
ty of  King,  State  of  Washington. 

(See  S.  C.  Reporter's  ed.  70-80.) 

Federal  courts  —  jurisdiction  —  Fed- 
eral question  —  title  to  land  below 
higli-water  mark. 

1.  The  contention  that  rights  below  the 
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high-water  mark  of  navigable  noniidal  wa- 
ters can  be  asserted  by  the  patentees  from 
the  United  States  as  appurtenant  to  the 
uplands  conveyed  to  them,  as  against  the 
title  of  the  state  when  subsequently  admit- 
ted into  the  Union,  is  too  clearly  unfound- 
ed, in  view  of  the  prior  decisions  of  the 
Federal  Supreme  Court,  to  raise  a  Federal 
question  within  the  priginal  jurisdiction  of 
a  Federal  circuit  court. 

(For  other  cases,  see  Courts.  480-404 ;  Waters, 
S8-70,  in  Digest  Sap.  Ct.  1008] 

Appeal  —  Judgment  —  remanding    for 
dismissal. 

2.  A  decree  of  a  Federal  circuit  court  of 
appeals  which,  after  correctly  deciding  that 
the  court  below  was  without  jurisdiction, 
inadvertently  affirmed  the  decree  of  that 
court,  dismissing  the  bill  on  the  merits, 
will  be  reversed  by  the  Federal  Supreme 
Court,  and  the  case  remanded  to  the  cir- 
cuit court,  with  directions  to  set  aside  the 
decree  on  the  merits  and  sustain  the  de- 
murrer for  want  of  jurisdiction,  and,  on 
that  ground,  dismiss  the  suit. 
(For  other  cases,  see  Appeal  and  Error,  5485- 

5400,  in  Digest  Sap.  Ct.  1008.] 

[No.  328.] 

Argued  October  10,  20,  1000.    Decided  No- 
vember 15,  1000. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Western  Dis- 
trict of  Washington,  sustaining  demurrers 
to  and  dismissing  for  want  of  equity,  suits 
to  enjoin  officers  of  the  state  from  inter- 
fering with  or  selling  or  disposing  of  lands 
below  high-water  mark  in  navigable  non- 
tidal  waters.  Reversed  and  remanded  to  the 
Circuit  Court,  with  directions  to  dismiss  for 
want  of  jurisdiction. 

See  same  case  below,  00  C.  C.  A.  308,  164 
Fed.  604. 

Statement  by  Mr.  Justice  McKenna: 
These  cases  were  consolidated  in  the  cir- 
cuit court.  The  appellants  were  complain- 
ants in  the  suits  res][)ectively,  and  asserted 
title  by  virtue  of  patents  from  the  United 
States  to  lands  bordering  on  and  touching 
Lakes  Washington  and  Union,  in  the  state 
of  Washington,  to  the  lands  below  the  high- 
water  mark  of  said  lakes  respectively, 
against  a  title  claimed  by  the  state.     The 


appellee  James  P.  Agnew  is  the  auditor  of 
the  county  of  King,  and  the  other  appelloeo 
constitute  the  board  of  land  oommis8i<mera 
of  the  state. 

The  fundamental  question  presented  is 
whether  rights  below  high -water  mark 
passed  to  the  patentees  as  appurtenant  to 
the  uplands  conveyed  to  them,  or  whether 
they  vested  in  the  state  upon  its  admission 
into  the  Union,  and  are  subject  to  the  con- 
trol of  the  state. 

The  patent  in  the  McGilvra  Case  waa  is- 
sued in  1866,  under  the  act  of  Congress  of 
April  24»  1820,  entitled,  '*An  Act  Making 
Further  Provision  for  the  Sale  of  the  Publie 
Lands"  [3  Stat,  at  L.  566,  chap.  51];  that 
in  the  Bressler  Case  was  issued  under  tlw 
provisions  of  the  act  of  Congress  of  Sef- 
teraber  27,  1850,  entitled,  "An  Act  to  Cieate 
the  Office  of  Surveyor  General  of  the  Publie 
Lands  in  Oregon,  and  to  Provide  for  tlw 
Survey,  and  to  Make  Donations  to  Settlers 
of  the  Said  Public  Lands"   [0  Stat,  at  L. 
406,  chap.  76].    It  is  alleged  that  the  lakes 
are  respectively  nontidal  bodies  of  water, 
situated  wholly  within  the  county  of  King, 
Lake  Washington  being  about  20  miles  in 
length,  with  an  average  breadth  of  3  miles, 
and   Lake   Union   being   about   3   miles   in 
length,  with  an  average  breadth  of  1  mile; 
and  that  neither  lake  has  an  outlet,  naviga- 
ble for  boats,  scows,  or  lighters,  and  at  all 
times  has  been  confined  to  the  conveyance 
of  passengers  or  freight  to  and  from  differ- 
ent points  upon  said  lake;  and  that  neither 
lake  is  now  or  ever  has  been  *su8cep-  [7S 
tible   of   navigation,   so   far   as   the   carry- 
ing of  passengers  or  freight  is  concerned^ 
to  points  upon  the  lake  from  different  coun- 
ties of  the  state,  to  and  from  other  states, 
or  to  and  from  foreign  nations,  and  that 
the   same  can   never  be  used  unless  it  be 
by   a  very   extensive   system   of  canala  or 
dredging  of  the  outlet  thereof. 

It  is  alleged  that  the  height  of  the  waters 
of  Lake  Washington  is  dependent  upon  the 
amount  of  rainfall,  and  that  the  rise  and 
fall  of  the  water  '"covers  and  uncovers  many 
hundreds  of  thousands  of  square  feet  of 
land"  in  the  patented  tracts,  exceeding  the 
value  of  $40,000.  As  to  Lake  Union,  it  is 
alleged  that,  by  a  dam  constructed  atiout 
fifty  years  ago,  its  waters  were  raised  and 
are  maintained  about  7  feet  higher  than 
their  natural   leveL     And   further,   that   a 


Note. — As  to  Federal  question  as  confer- 
ring jurisdiction  on  United  States  courts — 
see  notes  to  Bailey  v.  Moshcr,  11  O.  C.  A. 
308,  and  Montana  Orc-Purchaaiiig  Co.  v. 
Boston  &  M.  Consol.  Copper  L  S.  Min.  Co. 
35  C.  C.  A.  7. 

On  title  to  land  under  water — see  note 
to  Goff  v.  Couple,  42  L.R.A.  161. 

On  title  to  Isnd  between  high  and  low 
wMier  mark — see  notes  to  Waverly  Water 


Front  Improv.  &  Development  Co.  v.  White, 
45  L.R.A.  227,  and  I  nited  States  v.  Pache- 
co,  17  L.  ed.  U.  S.  805. 

On  error  to  state  courts  on  questions  pre- 
senting merely  abstract  or  moot  questions 
— see  note  to 'Campbell  v.  California,  60  L. 
ed.  U.  S.  382. 

On  the  relative  rights  of  states  and  Unit- 
ed States  to  Rliorc  lands — see  note  to  Doe 
ex  dem.  Hallett  v.  Beebe,  14  L^  ed.  U.  8.  35. 
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fitch  has  been  excavated,  crossing  a  narrow 
neck  of  land  which  separates  Lake  Union 
from  Lake  Washington,  throi!gh  which  the 
waters  of  the  latter  flow  into  Lake  Union, 
and  keep  its  waters  at  practically  the  same 
le?el. 

It  is  further  alleged  that,  by  virtue  of 
the  patents  and  the  acts  of  Congress  under 
which  they  are  issued,  there  became  vested 
in  the  patentees  and  their  successors  the 
ownership  of  those  portions  of  the  lakes  im- 
mediately in  front  of  the  tracts  patented 
"out  into"  the  "deep  waters*'  of  the  lakes, 
lubject  only  to  the  supervision  in  their  use 
of  the  same  to  the  extent  that  they  be  so 
nsed  by  the  proprietor  tlicreof;  that  said 
proprietor  should  not  and  did  not  interfere 
with  the  rights  of  other  riparian  owners, 
and  the  rights  of  the  public  in  navigating 
tlie  waters  of  said  lake.  And  that  they  be- 
came and  are  vested  from  the  dates  of  the 
leyeral  patents  with  the  exclusive  right  and 
privilege  to  make  such  fills  in  shallow  water, 
and  to  erect  such  piers,  docks,  and  ware- 
houses as  might  be  convenient  and  necessary 
to  aid  and  facilitate  the  navigation  upon  the 
waters  of  tlie  lakes,  and  that  said  rights 
were  so  vested,  ''limited  only  by  the  rights 
of  supervision  in  the  government;  that  said 
rights  be  exercised  in  such  a  manner  that 
there  should  be  no  interference  with  the 
rights  of  other  riparian  owners,  or  with 
71]  *the  rights  of  the  public  to  freely 
navigate  upon  the  navigable  waters  of  said 
lake,"  and  that  these  rights  were  conveyed 
by  the  patents  many  years  before  the  ad- 
mission of  Washington  into  the  Union. 

It  is  alleged  that  the  state  was  admitted 
into  the  Union,  November  11,  1880,  and  that 
article  17,  §  1,  of  the  Constitution  of  the 
state,  reads  as  follows: 

'The  state  of  Washington  asserts  its  own- 
ership to  the  beds  and  shores  of  all  naviga- 
ble waters  in  the  state  .  .  •  up  to  and 
including  the  line  of  ordinary  high  water 
within  the  banks  of  all  navigable  rivers  and 
lakes;  provided,  that  this  section  shall  not 
be  oonstrued  so  as  to  debar  any  person 
from  asserting  his  claim  to  vested  rights  in 
the  courts  of  the  state." 

That,  by  virtue  of  this  provision,  the  state 
claims  the  ownership  in  fee  of  all  the  waters 
and  lands  under  the  waters  of  the  lakes  up 
to  and  including  the  line  of  ordinary  high 
water,  and,  by  reason  of  such  claim  of  own- 
ership, the  legislature  passed  senate  bill  No. 
101,  which  was  approved  by  the  governor 
February  4,  1007,  and  took  effect  immediate- 
ly upon  its  passage.  The  act  was  entitled, 
"An  Act  to  Provide  for  the  Establishment 
of  Harbor  Lines,  Survey,  Platting,  and  Ap- 
praisal of  Shore  Lands  of  the  First  Class 
of  Lakes  Washington  and  Union,  in  King 
County.  Washington,  the  Sale  and  Disposi- 
U  L.  ed.  3 


tion  of  Said  Shore  Lands,  the  Creation  of 
the  Alaska- Yukon-Pacific  Exposition  Fund, 
and  Declaring  an  Emergency." 

It  is  also  alleged  that  it  is  provided  in 
said  act  that  "the  board  of  land  commis- 
sioners of  the  state  of  Washington,  acting 
as  a  board  of  harbor  line  commission  or 
other  proper  oflTjcial  capacity,  as  now  author- 
ized by  law,  shall,  as  soon  as  possible  after 
the  passage  of  this  act,  and  not  later  than 
July  1,  1007.  establish  harbor  lines  in  Lakes 
Washington  and  Union,  situated  in  King 
county,  Washington,  in  front  of  the  city  of 
Seattle,  .  .  .  ;  and  to  survey,  plat,  ex- 
amine, and  appraise  such  shore  lands  of  the 
first  class  within  or  in  front  of  the 
*liniits  of  the  said  city  of  Seattle.  [74 
.  .  .  After  the  establishment  of  said 
harbor  lines  and  the  survey,  platting, 
cxamin.ition,  nnd  appraisal,  as  aforesaid, 
a  copy  of  the  plat  and  record  thereof, 
as  required  by  existing  law,  shall  be  de- 
posited with  the  county  auditor  of  King 
county,  Washington,  and  another  copy 
shall  be  delivered  to  the  commissioner 
of  public  lands  of  this  state,  and  the  same 
shall  be  filed  and  safely  kept  as  required 
by  law." 

It  is  further  alleged  that  the  board  has 
proceeded  to  survey  the  lands  belonging  to 
the  appellants  respectively,  and  has  included 
therein  those  portions  which  lie  between  the 
line  of  ordinary  high  water  and  the  line  of 
low  water  out  into  the  lakes  to  a  point 
where  the  depth  is  30  feet,  and  that  the 
plat  thereof  covers  the  property  of  the  ap- 
pellants. 

It  is  alleged  that  John  J.  McGilvra,  the 
original  patentee  in  the  McGilvra  Case,  "did 
erect  and  construct  out  into  the  waters  of 
Lake  Washington  a  wharf  in  front  of  a 
portion"  of  the  patented  lands,  which  was 
erected  and  maintained  at  great  expense,  to 
facilitate  the  commerce  of  the  lake,  and 
which  was  for  many  years  the  only  wharf 
within  the  limits  of  Seattle.  It  is  alleged 
that  the  wharf  is  still  owned  by  the  ap- 
pellants in  the  case,  and  still  used  for  the 
purpose  above  mentioned,  and  is,  with  the 
privilege  connected  therewith  ai.d  appurte- 
nant thereto,  of  greater  value  than  $10,000. 
It  is  also  alleged  in  the  Dressier  Case 
that  the  owners  of  the  lands  alleged  therein 
to  have  been  patented  constructed  a  dock 
or  wharf  into  the  waters  of  Lake  Union, 
for  a  landing  place  for  passengers  and 
freight,  and  it  was  and  is  used  for  that 
purpose,  and  that  the  appellant  Bressler 
has,  since  his  ownership  of  the  property, 
further  improved  the  same  by  covering  near- 
ly all  of  it  with  buildings,  which  have  long 
been  occupied  by  his  tenants  for  the  pur- 
pose of  trade  and  manufacture,  and  the 
value   of    the   wharf   and    building   exceed 

•  7 


7i-76  SupBEME  Court  or  thk  United  States.  Oct.  Tnuff^ 

$12,000«    and    the    value    of    the    property  case   fully   within   the   jurisdiction   of   the 

$75,000.  circuit  court  of  the  United  States  wherein 

It  is  alleged,  in  both  eases,  that,  hy  the  con-  such  bill  was  filed, 
stitutional  provision  above  mentioned,  the       Doolan  v.  Carr,  125  U.  S.  618,  620,  31 

75]  state  "seeks  to  confiscate  without  *com-  L.  ed.  844,  845,  8  Sup.  Ct.  Rep.  1228;  Green 

pensation,  and,  if  declared  valid  and  of  ef-  v.  Biddle,  8  Wheat.  ],  5  L.  ed.  547;  Shively 

feet,  will  confiscate,  without  compensation,  v.  Bowlby,  152  U.  S.  9,  38  L.  ed.  335,  14 

the  rights  of  appellants  in  and  to  all  the  Sup.  Ct.  Rep.  548;  Packer  v.  Bird,  137  U. 

rights  hereinbefore  set  forth  as  vested  for  S.  661,  34  I^  ed.  819,  11  Sup.  Ct.  Rep.  210. 
a  period  of  twenty-four  years  before  the  ad-       By  the  common  law  of  England,  Scotland, 

mission  of  the  state,  and  will  devest  appel-  and   Ireland,    the   owner   of   the   banks   ol 

lants  of  their  said  property  rights  without  rivers  above  the  ebb  and  flow  of  the  tide 

compensation  and   without  due  process  of  prima  facie  owns  the  bed  of  all  such  freeh« 

law,  all  of  which,  it  "is  alleged,  is  contrary  water  rivers,  though  actually  navigable,  to 

to  the  protection  guaranteed  to  the  citizens  the  thread  of  the  stream,  usque  ad  filum 

of  the  United  States  by  the  14th  Amend-  aquw. 

ment   of   the   Constitution   of   the    United       Hargrave's   Law    Tracts,    5;    Bickett    ▼. 

States."  Morris,  L.  R.   1  H.  L.  Sc.  App.  Cas.   47; 

And  as  to  the  acts  and  threatened  acts  Murphy  t.   Ryan,   Ir.   Rep.   2   C.   L.   143; 

of  the  appellees,  above  described,  and  other  Ewing  t.  Colquhoun,  L.  R.  2  App.  Cas.  839. 
acts  which  they  threaten  in  pursuance  of       The  jurisprudence  of  Oregon,  from  which 

the  statute  of  February  4,  1907,  it  is  alleged  the  territory  of  Washington  was  formed,  if 

that  they  will  cast  a  cloud  upon  the  re-  based  on  the  common  law. 
spective  rights,  titles,  and  properties  of  the       Van  Ness  v.  Pacard,  2  Pet.  137,  144,  7 

appellants  in  the  respective  cases,  to  their  L.  ed.  374,  377;  Norris  v.  Harris,  15  Cal. 

damage  respectively  in  the  sums  of  $5,000,  252;  Cressey  v.  Tatom,  9  Or.  541;  Lamb  v. 

$25,000,  and   $100,000,  and   that   they  will  SUrr,    Deady,    358,    Fed.    Cas.    No.    8,021; 

take  and  convert  into  money  the  properties  Shively  v.  Bowlby,  152  U.  S.  51,  38  L.  ed. 

of  the  respective  appellants  without  com-  350,  14  Sup.  Ct.  Rep.  548. 
pensation  and  without  due  process  of  law,       For  the  sake  of  argument,  admitting  that 

and  that  appellants  have  no  plain,  speedy,  the  state  of  Washington  is  the  owner  of  tlie 

or  adequate  rem;edy  at  law.  fee  in  the  water  and  soil  under  the  water 

Injunctions  were  prayed,  provisional  and  in  lakes  Union  and  W^ashington,  and   that 

perpetual,  also  general  relief.  such  lakes  are  navigable  in  the  sense  which 

Demurrers  wei-e  filed  to  the  bills  on  the  gave  rise  to  what  is  claimed  as  the  Ameri- 

ground  that  they  exhibited  no  equities  in  can    doctrine,    thereby    changing    the    com* 

the  respective  complaints,  and  on  the  ^-onnd  nion-law   rule   in   regard  to   the   ownership 

that  the  court  was  "without  jurisdiction  of  of  such  waters,  complainants  still  contend 

the  parties  or  the  subject-matter."  that  the  attempted  sale  and  disposition  of 

Alfred  J.  Pritchard  et  al.  were  allowed  the  shore  lands  of  such  lakes  are  without 

to  intervene  in  the  McGilvra  Case  and  Frank  tiic  power  of  the  state  of  Washington,  and 

T.  Hunter  et  al.  were  allowed  to  intervene  are   an    interference   and   denial   of    rights 

in  the  Bressler  Case  as  parties  complainant,  vested   in   complainants   long  prior  to  the 

The  circuit  court  did  not  pass  on  the  ques*  admission  of  the  state  of  Washington  into 
tion  of  jurisdiction,  saying:  "As  the  hills  the  Union,  and  that  the  ownership  of  the 
fully  disclose  the  extent  of  the  complainants'  state  is  not  such  ownership  as  is  vested  in 
claims  to  relief,  it  results  that  the  demur-  upland  property.  It  is  not  vested  in  the 
rers  must  be  sustained  and  the  suits  dis-  gtate  for  purposes  of  barter  and  sale,  but 
missed  for  want  of  equity."  101  Fed.  308.  j,8  j^  public  trust,  to  conserve  the  use  of  the 
A  decree  was  entered  accordingly.  The  cir-  ^vaters  in  such  a  manner  as  to  protect  the 
cuit  court  of  appeals,  however,  discussed  the  rights  of  navigation,  and  to  foster  and  en- 
question  of  jurisdiction,  and  said:  courage  the  same  for  the  uses  of  the  pub- 

•*The  circuit  court  was,  therefore,  without  ,j^^   ^^^^   ^^^^  f^^,  ^he  uses   and  benefit  of 

76]  jurisdiction   in   •these   cases,   and   the  ^^^^   y^^^.        ^.^^^^   interests   therein,    by 

bills  of  complaint  were  properly  dismissed.  ^^^^^  ^^  ^,^^.^  riparian  Ownership. 

"The  views  here  expressed  would  require  j^j.^^.^  ^  ^  ^^  ^  j,,.^^.^  ^^^  ^  g^ 
tins  court  to  affirm  the  decrees  of  the  circuit  ^     ^    1018>1051,  13  Sup.  Ct. 

court  dismissing  the  bills  o     complaint  ,f  ^  Milwaukee,  10  Wall.  407, 

the  eases  were  considered  on  their  mollis.  *     ,1  L        ,    ^«,     «««     „.  .  o*  * 

"The  decree  of  the  circuit  court   is  af-  504,   19   L.   ed.   984,   98G;    W eber  v    State 

firmed."    90  C.  C.  A.  398,  164  Fed.  004.  narlK)r,  18  Wall.  57,  21  L.  ed.  .98;  Button 

V.  Strong,   1   Black,  23,   17  L.  ed.  29;    St. 

Mr.  Clinrles  K.  Jcnncr  ar<rr.cd  the  cause  Paul  &  P.  R.  Co.  v.  Schurmeir,  7  Wall.  272, 

and  filed  a  brief  for  appcl!nnt»:  19  L.  ed.  74;  Walker  v.  Shepardson,  4  Wit. 

The  bill  of  complaint  herein  states  •  48C,  05  Am.  Dec.  324;  Delaplaine  v.  Chi- 
0^  215  U.  8. 
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etgo  &  K.  W.  R.  Co.  42  Wis.  214,  24  Am. 
Rep.  386;  St.  Louis  v.  Ruiz,  138  U.  S.  246, 
34  L.  ed.  049,  11  Sup.  Ct  Rep.  337. 

l*he  riparian  proprietor  upon  a  navigable 
lake  has,  as  such,  the  exclusive  right  of  ac- 
cess to  and  from  the  lake  in  front  of  his 
land,  and  of  building  there  piers  and 
wharves  in  aid  of  navigation,  not  interfer- 
ing with  the  public  easement.  These  pri- 
vate rights  grow  out  of  his  title  to  the 
land,  and.  have  a  pecuniary  value,  and  their 
destruction  or  abridgment  is,  in  general, 
an  injury  entitling  him  to  redress. 

Delaplaine  v.  Chicago  &  K.  W.  R.  Co.  42 
Wis.  224,  24  Am.  Rep.  386. 

Mr.  O.  O.  McGilvra  also  argued  the 
cause  for  appellants. 

Messrs.  Walter  P.  Bell  and  John  W. 
RobertB  argued  the  cause  and  filed  a  brief 
for  appellees: 

The  question  involved  is  not  an  open 
one. 

Shively  v.  Bowlby,  162  U.  S.  1,  38  L.  ed. 
331,  14  Sup.  Ct.  Rep.  648;  Prosser  v.  North- 
em  P.  R.  Co.  162  U.  S.  69,  38  L.  ed.  362, 
14  Sup.  Ct.  Rep.  628;  Mann  v.  Tacoma 
Und  Co.  153  U.  S.  273,  284,  38  L.  ed.  714, 
717, 14  Sup.  Ct.  Rep.  820;  St.  Anthony  Falls 
Water  Power  Co.  v.  St.  Paul  Water  Comrs. 
168  U.  S.  349,  42  L.  ed.  497,  18  Sup.  Ct. 
Rep.  167;  United  States  v.  Mission  Rock 
Co.  189  U.  S.  391,  47  L.  ed.  865,  23  Sup. 
Ct  Rep.  606;  Kean  v.  Calumet  Canal  &, 
Improv.  Co.  190  U.  S.  462,  47  L.  ed.  1134, 
23  Sup.  Ct.  Rep.  661;  Kansas  v.  Colorado, 
206  U.  S.  46,  61  L.  ed.  966,  27  Sup.  Ct. 
Rep.  656 ;  Barney  v.  Keokuk,  94  U.  S.  324- 
338,  24  L.  ed.  224-228;  St  Louis  v.  Myers, 
113  U.  S.  666,  28  L.  ed.  1131,  6  Sup.  Ct. 
Rep.  640;  Hardin  v.  Jordan,  140  U.  S.  371, 
36  L.  ed.  428,  11  Sup.  Ct  Rep.  80S,  838; 
Eisenbach  t.  Hatfield,  2  Wash.  236,  12 
L.R.A.  632,  26  Pac.  639;  Pierce  v.  Kennedy, 
2  Wash.  324,  26  Pac.  654,  28  Pac.  35; 
Harbor  Line  Comrs.  v.  State,  2  Wash.  630, 
27  Pac.  560;  Baer  t.  Moran  Bros.  Co.  2 
Wash.  608,  27  Pac.  470;  State  ex  rel.  Stim- 
Bon  Mill  Co.  V.  Harbor  Line  Comrs.  4  Wash. 
6,  29  Pac.  938;  State  ex  rel.  Columbia  &  P. 
8.  R.  Co.  V.  Harbor  Line  Comrs.  4  Wash. 
816,  30  Pac  734;  McCue  v.  Bellingham 
Bay  Water  Co.  5  Wash.  156,  31  Pac.  461; 
Morse  v.  O'Connell,  7  Wash.  117,  34  Pac. 
426;  West  Coast .  Improv.  Co.  v.  Windsor, 
8  Wash.  490,  36  Pac.  441 ;  Allen  v.  For- 
rest, 8  Wash.  700,  24  L.R.A.  600,  36  Pac. 
071;  State  ex  ret.  McKenzie  t.  Forrest,  11 
Wash.  227,  39  Pac.  684;  T^owiisdale  v. 
Gray's  Harbor  Boom  Co.  21  Wash.  542,  58 
Pac  663;  Watkinson  v.  McCoy,  23  Wash. 
372,  63  Pac.  245;  New  Whatcom  v.  Fair- 
baven  Land  Co.  24  Wash.  493,  54  L.R.A. 
190,  64  Pac  735;  Watkins  v.  Dorris,  24 
S4  L.  ed. 


Wash.  636,  54  L.R.A.  199,  64  Pac.  840; 
Sullivan  v.  Callvert,  27  Wash.  600,  68 
Pac.  363;  Washougal  &  L.  Transp.  Co.  t. 
Dalles,  P.  &  A.  Nav.  Co.  27  Wash.  490,  68 
Pac.  74;  Madson  v.  Spokane  Valley  Land 
&  Water  Co.  40  Wash.  416,  6  L.R.A.(N.S.) 
267,  82  Pac.  718;  Kalez  v.  Spokane  Valley 
Land  &  Water  Co.  42  Wash.  43,  84  Pac. 
396;  Burrows  v.  Gray's  Harbor  Boom  Co. 
44  Wash.  630,  87  Pac  937;  Van  Siclen  v. 
Muir,  46  Wash.  38,  89  Pac.  188;  Bryant 
Lumber  &  Shingle  Mill  Co.  t.  Pacific  Iron 
&  Steel  Works,  48  Wash.  674,  94  Pac  110; 
Muir  V.  Johnson,  49  Wash.  66,  94  Pac.  899; 
Brace  &  H.  Mill  Co.  v.  State,  49  Wash.  326, 
96  Pac  278. 

Mr.  Justice  McKenna,  after  stating  the 
case  as  above,  delivered  the  opinion  of  the 
court: 

The  appellants  are  citizens  of  the  state 
of  Washington,  and  rely,  therefore,  upon  the 
existence  of  Federal  questions  to  sustain  the 
jurisdiction  of  the  circuit  court.  These  ques- 
tions are  asserted  to  be  (and  we  give  the 
language  of  counsel) :  "(1)  the  validity  and 
effect  of  the  several  patents  of  the  United 
States  in  respect  to  the  claim  of  ownership 
thereunder,  as  set  forth  in  the  bill  of  com- 
plaint; (2)  the  invocation  of  the  protection 
of  the  14th  Amendment  of  the  Federal  Con- 
stitution by  these  plaintiff's  against  the 
threatened  taking  of  their  property"  by  "the 
several  acts  of  the  legislature  of  the  state 
of  Washington  and  the  procedure  directed 
thereunder." 

It  is  manifest  that  the  first  is  the  primary 
question.  If  the  appellants  did  not  derive 
the  rights  contended  for  by  the  patents,  they 
have  no  rights  to  be  impaired,  even  assum- 
ing, as  we  have  assumed  in  this  discussion, 
that  the  action  of  the  state  has  proceeded 
far  enough  to  be  a  trespass  upon  or  an 
impairment  of  them.  But  whether  such 
rights  passed  involves  the  construction  of 
the  acts  of  Congress  under  which  the  patents 
issued,  and,  necessarily,  of  the  effect  of  the 
patents,  and  presents  a  Federal  question,  if 
prior  decisions  have  not  defined  *such  [77 
rights  and  removed  them  from  controversy. 
Tin's  is  contended  by  appellees,  and  Shively 
v.  Bowlby,  152  U.  S.  1,  28  L.  ed.  331, 14  Sup. 
Ct.  Rep.  548,  is  cited.  And,  as  we  have 
seen,  the  circuit  court  of  appeals  took  this 
view.  Appellants  attack  it,  and  contend 
that  the  facts  of  Shively  v.  Bowlby  are  so 
far  difi'erent  from  those  in  the  case  at  bar 
as  to  make  that  case  inconclusive  of  the 
questions  presented  in  the  latter.  A  deter- 
mination of  the  scope  of  Shively  v.*  Bowlby 
becomes  necessary.  The  controversy  in  that 
case  was  between  a  title  by  United  States 
patent  under  the  Oro^^on  donation  land  law, 
so  called,  being  the  act  of  Congress,  Sep- 
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tember  27,  1850  [0  SUt.  at  L.  496,  chap.  76] 
(and  the  same  law  tinder  which  the  title 
in  the  Bressler  Case  is  derived),  to  lands 
bounded  by  the  Columbia  river,  and  a  title 
derived  under  the  act  of  the  state  of  Ore- 
gon, entitled,  ''An  Act  to  Provide  for  the 
Sale  of  Tide  and  Overflowed  Lands  on  the 
Seashore  and  Coast"  to  lands  below  high- 
water  mark  on  that  river.  The  issue,  there- 
fore, was  accurately  presented  between  a 
title  under  a  patent  of  the  United  States 
and  one  conveyed  by  a  state  in  the  exercise 
of  its  dominion  over  lands  below  high-water 
mark.  The  issue  in  the  case  at  bar  is  ex- 
actly the  same.  But  a  distinction  is  pointed 
out,  and  on  that  distinction  appellants'  con- 
tentions and  arguments  are  based.  The 
Shively  Case  was  concerned  with  shore  lands 
within  the  ebb  and  flow  of  the  tide.  In 
the  case  at  bar  the  lands  border  on  navi- 
gable waters,  but  not  on  tidal  waters.  The 
Shively  Case,  it  is  therefore  contended,  as 
we  have  said,  is  not  applicable,  for,  it  is 
said,  that  whenever  the  "court,  in  deciding 
said  cause,  used  the  term  'navigable  waters* 
in  discussing  the  case  then  before  it,  said 
term  meant  tidal  waters,  for  the  question 
of  rights  upon  tidal  waters  was  the  only 
question  therein  presented." 

The  argument  to  sustain  the  contention 
is  not  confined  to  an  analysis  of  the  case, 
but  goes  beyond,  and  by  the  citation  of 
many  cases  seeks  to  determine  the  riparian 
rights  of  appellants  by  the  common-law  test 
of  navigability;  to  wit,  the  ebb  and  flow 
of  the  tide.  The  contention  is  that,  when  the 
patents  were  issued  to  the  respective  appel- 
78]  lants,  "the  common  law  of  England  *in 
relation  to  riparian  ownership  was  in  full 
force  in  the  territory  of  Washington,  and, 
in  the  absence  of  statutes  passed  by  the 
United  States,  changing,  modifying,  or  vary- 
ing the  common  law  in  regard  to  grants  of 
land,"  such  grants  carried,  unless  there  was 
an  express  reservation,  as  "appurtenances 
thereunto  belonging,"  such  riparian  owner- 
ship, and  from  this  it  is  contended  that 
appellants  "received  with  their  several  pat- 
ents a  grant  in  fee  to  the  waters"  of  Lakes 
Union  and  Washington,  respectively,  "in 
front  of  the  several  tracts  of  land  to  the 
middle  of  said  lakes."  We  will  not  review 
the  reasoning  by  which  this  contention  is 
attempted  to  be  supported.  It  is  enough  to 
say  that  the  test  of  navigability  of  waters 
insisted  on  has  had  no  place  in  American 
jurisprudence  since  the  decision  in  the  case 
The  Genesee  Chief  v.  Fitzhugh,  12  How.  443, 
13  L.  ed.  1058,  and  is  therefore  no  test  of 
riparian  ownership.  This  is  the  efTcct  of 
Shively  v.  Bowlby.  The  whole  doctrine  is 
there  displayed,  and  the  court  declared  that, 
on  account  pf  the  diversity  of  view  enter- 
tained of  "the  scope  and  effect  of  the  pre- 
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vious  decisions  of  this  court  upon  the  sub- 
ject of  public  and  private  rights  in  lands 
below  high-water  mark  of  navigable  waters," 
it  appeared  "to  be  a  fit  occasion  for  a  fob 
review  of  those  decisions  and  a  considera- 
tion of  other  authorities  upon  the  snbjeet.* 
And  the  term  "navigable  waters,"  as  there 
used,  meant  waters  which  were  navigable  in 
fact.    The  definition  was  not  inadvertent  or 
unnecessary.    It  was  that  to  which  the  rea- 
soning, conducted  and  which  became  the  teat 
of  the  dominion  of  the  national  and  state 
governments  over  shore  lands  and  the  rigfata 
which  they  had  or  could  convey.    Hence  this 
conclusion   by   the  court:     "The   title  and 
rights  of  riparian  or  littoral  proprietors  in 
the  soil  below  high -water  mark,  therefore, 
are   governed   by   the   laws   of  the  several 
states,  subject  to  the  rights  granted  to  the 
United  States  by  the  Constitution."    It  was 
observed  that  the  United  States,  while  it 
held  the  country  as  a  territory,  having  all 
the  powers  of  national  and  of  municipal  gov- 
ernment, might  have  granted  for  appropriate 
purposes    rights    and    titles    below    high- 
*  water  mark.     See   United   States  ▼.    [79 
Winans,    198   U.   S.    371,   49   L.   ed.   1089, 
25   Sup.   Ct  Rep.   662;    Prosser  t.   North- 
em    P.   R.    Co.    152    U.    S.    59,    38   L.    ed. 
352,    14   Sup.   Ct.   Rep.   528.     But   it  was 
said  that  they  had  never  done  so  by  gen- 
eral laws,  but  had  considered  it  "as  most 
in    accordance    with    the    interest    of    the 
people    and    with    tlie    object    for    which 
the  territories  were  acquired  of  leaving  the 
administration  and  disposition  of  the  soTer- 
eign  rights  in  navigable  waters,  and  in  the 
soil  under  them,  to  the  control  of  the  states 
respectively,  when  organized  and  admitted 
into  the   Union."     This  policy,  it   was  re- 
marked, as  "to  navigable   waters  and  the 
soils  under  them,  whether  within  or  above 
the  ebb  and  flow  of  the  tide,"  has  been  "con- 
stantly acted  upon."    And  hence  it  was  fur- 
ther said:     "Grants  by  Congress  of  portions 
of   the   public   lands   within   a  territory  to 
settlers    thereon,    though    bordering   on    or 
bounded    by    navigable    waters,    convey,   of 
their  own  force,  no  title  or  right  below  high- 
water  mark,  and  do  not  impair  the  title  and 
dominion  of  the  future  state  when  created, 
but   leave  the  question  of  the   use  of  the 
shores  by  the  owners  of  uplands  to  the  sov- 
ereign control  of  each   state,  subject  only 
to  the  rights  vested  by  the  Constitution  in 
the  United  States."     The  conclusion  neces- 
sarily  follows,   as  expressed   by   the  court, 
that   the   state   may   dispose   of   its   lands 
under  navigable  waters  "free  from  any  ease- 
ment of  the  upland  proprietor." 

Joy  V.  St.  Louis,  201  U.  S.  332.  50  L.  ed. 
776,  26  Sup.  Ct.  Rep.  478,  is  to  the  same 
effect.  See  also  Scranton  v.  Wheeler,  170 
U.  S.  141,  190,  45  L.  ed.  126,  147,  21  Sup.  Ct. 
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Rep.  48;  United  States  t.  Mission  Rock  Co. 
189  U.  S.  391,  47  L.  ed.  805,  20  Sup.  Ct. 
Rep.  606;  Kansas  y.  Colorado,  206  U.  S. 
46-93,  51  L.  ed.  956-973,  27  Sup.  Ct.  Rep. 
655.  In  the  latter  case  it  was  said,  as  a 
deduction  from  many  previous  cases,  includ- 
ing Shively  v.  Bowlby,  "that  each  state  has 
fall  jurisdiction  over  the  lands  within  its 
borders,  including  the  beds  of  streams  and 
other  waters."  Barney  v.  Keokuk,  94  U.  8. 
324,  24  L.  ed.  224,  was  quoted  from  as  fol- 
lows: "And  since  this  court,  in  the  case  of 
The  Genesee  Chief  v.  Fitzhugh,  supra,  has 
declared  that  the  Great  Lakes  and  other 
ntvigable  waters  of  the  country,  above  as 
well  as  below  the  flow  of  the  tide,  are,  in 
the  strictest  sense,  entitled  to  the  denomina- 
tion of  navigable  waters,  and  amenable  to 
the  admiralty  jurisdiction,  there  seem? 
80]  *to  be  no  sound  reason  for  adhering 
to  the  old  rule  as  to  the  proprietorship  of 
the  beds  and  shores  of  such  waters.  It 
properly  belongs  to  the  states  by  their  in- 
herent sovereignty,  and  the  United  States 
hta  wisely  abstained  from  extending  (if 
it  eould  extend)  its  survey  and  grants  be- 
yond the  limits  of  high  water." 

It  follows  from  these  views  that  the  cir- 
enit  court  of  appeals  rightly  decided  that 
the  questions  presented  by  the  bill  are  no 
longer  open  to  discussion,  and  that  the  cir- 
cuit court  was  without  jurisdiction.  But 
the  circuit  court  of  appeals,  overlooking  the 
fact  that  the  decree  was  not  of  dismissal 
limply,  but  on  the  merits,  affirmed  it.  To 
correct  this  inadvertence,  the  decree  of  the 
Circuit  Court  of  Appeals  must  be  reversed 
lad  the  cause  remanded  to  the  Circuit  Court, 
with  directions  to  set  aside  the  decree  on 
the  merits,  and  sustain  the  demurrer  for 
want  of  jurisdiction,  and,  on  that  ground, 
dismiss  the  suits.  This  will  enable  appel- 
lants to  litigate  in  the  state  courts  what- 
ever riparian  rights  they  may  have  under 
the  laws  of  the  state  and  the  constitutional 
provisions  hereinbefore  set  out* 

So  ordered. 

Mr.    Justice    Ilolnies    concurs    in    the 
nsttlt 


CLARA  E.  SYLVESTER  and  May  L.  Syl- 
vester,  Plffs.   in   Err., 

V. 

STATE  OF  WASHINGTON. 

(  See's.  C.  Reporter's  ed.  80-87.) 

Krror  to  stute  court  —  Federal  qnestlon 
•»land  titles. 

1.  A  decision  of  the  Washington  supreme 
^urt  advprse  to  a  claim  of  title  founded 
ttpon  the  invalidity,  under  the  Oregon  dona- 
tion act  of  September  27,  1850  (0  Stnt.  at 
L  49U,  chap.  70),  of  their  ancestors*  deed  to 
(4L.  ed. 


the  territory  of  Washington,  and  upon  the 

incapacity  of   the   territory   to   accept  the 

deed  under  the  act  of  March  2,   1853    (10 

SUt.  at  L.  172,  chap.  90),  by  which  such 

territory  was  organized,  is  reviewable  on  a 

writ  of   error   from   the   Federal   Supreme 

Court. 

[For  other  cases,  see  Appeal  and  Error,  1835- 
1858,  in  Digest  Sup.  Ct.  1008.] 

Territories  ^  powers  —  aoceptins  deed 

for  seat  of  government. 

2.  The  power  of  the  territory  of  Wash- 
ington to  accept  a  deed  of  land  as  a  site  for 
the  seat  of  government,  and  the  erection  of 
a  capitol  building,  even  if  not  incident  to 
the  organization  of  the  territorial  govern- 
ment, 18  implied  from  the  provisions  of  the 
organic  act  of  March  2,  1853,  §  13,  grant- 
ing a  sum  of  money  ''for  the  erection  of 
suitable  buildings  at  the  seat  of  govern- 
ment." 

[Powers  of  territory,  see  Territories,  II,,  in 
Digest  Sup.  Ct.  1008.] 

Public  lands  —  donation  claims  —  sale 

before  patent. 

3.  A  claimant  under  the  Oregon  dona- 
tion act  of  September  27,  1850,  who  had 
not  made  final  proof  under  that  act,  but 
had  occupied  the  land  for  more  than  four 
years,  could  make  a  valid  deed  of  his  rights 
after  the  amendatory  act  of  July  17,  1854 
(10  Stat,  at  L.  305,  chap.  84),  §  2  by  whicli 
the  proviso  in  §  4  of  the  earlier  act,  making 
void  contracts  for  the  sale  of  land  before 
patent,  was  repealed,  "provided  that  no  sale 
shall  be  deemed  valid  unless  the  vendor 
shall  have  resided  four  years  upon  the 
land." 

[For  other  cases,  see  Public  Lands,  549-552,  in 
Digest  Sup.  Ct.  1008.] 

Error  to  state  court  ^  questions  re- 
viewable —  non-Federal  questions  — 
land  titles. 

4.  The  effect  of  a  valid  conveyance  to  the 
territory  of  Washington  by  a  claimant, 
under  the  Oregon  donation  act  of  Septem- 
ber 27,  1850,  after  occupation  for  more 
than  four  years,  but  before  he  had  made  fi- 
nal proof  under  that  act,  upon  the  title 
subsequently  given  him  by  a  patent  from 
the  United  States,  is  a  question  of  local 
law,  not  open  for  review  upon  a  writ  of 
error  from  the  Federal  Supreme  Court 
to  a  state  court. 

[For  other  cases,  see  Appeal  and  Error,  2080-> 
2095,   in  Digest   Sup.   Ct.  1908.] 

[No.  40.] 

Notf:. — On  what  adjudications  of  state 
courts  can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note  to 
Apex  Transp.  Co.  v.  Garbade,  62  L.R.A. 
513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  t.  McGrew,  63 
L.R.A.  33. 

On  error  to  state  court  in  cases  involving 
land  titles — see  note  to  O'Conor  ▼.  Texas, 
60  L.  ed.  U.  S.  1120. 
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State  of  Wubington  t«  review  a  judg-  The  territory,  with  full  knowledge,  p«r- 

m«nt  which  Kfflnned  ft  judgment  of  the  Su-  mitted  him  to  prove  up  and  eatablish   hie 

perior   7ourt  of  Thurgton   County,   in  that  legal  title  to  liii  full  claim,   and  muit  be 

•tfttc,  -Jb  favor  of  the  defendant  in  an  action  held  to  have  waived  any  riglit  beyond  a  mere 

agalnat  the  atate  to  recover  a  parcel  of  land  poaaeuor?   right,   ■ubordinate   to   hi*   high 

conveyed  to  the  territory  of  Waahington  as  title, 

a  aito  for  the  teat  of  government.  Afllrroed.  Hall  v.  Ruesell,  101  U.  S.  612,  25  L.  sd. 

See  aarue  caae  below,  4d  Wash.  68S,  01  833. 

P"-   1*-  The   territory   of  Washington,  having  do 

The  facts  are  atated  In  the  opinion.  attributes  of  Mvcrcisul),  had  no  power  to 

Mr.  Georgfi  Klarvin  Skvage  argued  tU  wqu'w  l«nd.     Ita    organic    act    gave    no 

cauM,  and,  with  MIh  May  L.  Sylvester,  in  P"**''  *«  acquire  title  ti>  land.    It  «a«  not 

proprt*  pertono,  filed  a  brief  for  plaintiffa  "uthonied  or   directed  by  act  of  Congreaa 

in  error:  *"   purchaae  or   take   title.     The   land   was 

Under  the  Oregon  donation  law,  neither  piW'c  '"nfi  ">'  the  United  States.  A  Urri- 
legal  nor  equitable  title  vesta  in  the  settler  t^y  '•  *  ™ere  de|)cndency  of  the  Unitwl 
before  his  full  compliance  with  all  the  re-  States.  It  is  a  creation  by  the  govermaant 
quirements  of  such  act  Until  he  has  fully  '<"■  temporary  purposes  only,  having  such 
conformed  to  the  terms  of  the  act,  he  has  I'mite'l  powers  as  are  delegated  and  grant- 
nothing  but  a  mere  possessory  right  to  the  ed  ""der  the  terms  of  its  organic  act.  The 
1bj,j_  artificial  body  politic  thus  emanating  from 

Ball  T.  BuBsell,  101  U.  8.  600,  2fi  L.  ed.  Federal  power  is  completely  subordinate  to 

831}  Vance  ».  Burbank,  101  U.  8.  614,  25  the  general  government,  and  subject  to  legis- 

L.  ed.  920;  Haynard  t.  Hill,  126  U.  S.  215,  '■>''"«  authority  of  Congress  as  a  neceaaarr 

31  I*  ed,  860,  8  Sup.  Ct.  Eep.  723;  Orei;on  incident  of  iiiimntutity,  and  possessea  none 

i,  C.  B.  Co.  v.  United  States,  lOO  U.  S.  105,  «'   the   atlributes   of   sovereignty.     The   re- 

47  L.  «d.  1015,  23  Sup.  Ct.  Rep.  073;  United  ''t'""  between  the  government  and  the  ter- 

States  r.  Oregon  t  C.  R.  Co.  133  Fed.  954;  "^^ry  niny  be  eaid  to  be  *»i  seiirri*.     Tlie 

Cutting  V.  Cutting,  6  Fed.  202;   Henry  v.  general  govemmpiit,  panua  jtalnir,   retains 

Lilliwaup    Falls    Land    Co.    83    Fed.    748;  "^"t'"*   dominion    and   sovereignty   ovpr   the 

Hershberger  v.  Blewett,  65  Fed.  177;  Traver  territory,  determines  what  its  powers  ahall 

V.  Tribou,  8  Sawy.  611,  15  Fed.  3] ;   Quinn  be,  who  shall  execute  them,  and  approves  or 

V.  LaUd,  37  Or.  281,  50  Pac.  469;  BuUene  v.  disapproves  of  territorial  logiilative  ennct- 

Garrison,   1   Wash.  Terr.  690;   Maynard   v.  "ne"**- 

Hill,  2  Wash.  Terr.  327;  McSorlev  v.  Hill,  American  Ins.  Co.  v.  356  Bales  of  Cotton, 

2  Wash.   038,  27  Pac.   654;   Re  A"ndrew  J.  '   P^L  643,   7   L.  ed.   253;   Snow  v.  United 

Allen,  7  Land  Dec.  647;  Vcntch  t.  Park.  16  States,  18  Wall.  321.  21   L.  «l.  785;   First 

Land  Dec.  400;   Warren  t.  Northern  P.  E.  Nat   Bank   v.   Yankton   County,    101    U.   S. 

Co.  22  Land  Dec.  509;  Stone  v.  Connell,  23  '33,   25   L.   ed,    1047;   Murphy   v.   Ramsey, 

Land  Dec.  160;  McCune  v.  Essig,  118  Fed.  1"  U.  S.  44,  20  L.  ed.  57,  5  Sup.  Ct.  Rep. 

280,  100  U.  S.  388,  60  L.  ed.  240,  26  Sup.  ^*T;  Church  of  Jesus  Christ  of  L.  D.  S.  v. 

Ct   Rap.   78;   United  States  v.   Turner,  B4  United  Stales.  136  U.  S.  47,  34  L.  ed.  402. 

Fed.   228;   Mavnard  t.  Valentine.  2   Wash.  '"  Sup.  Ct.  Eep.  702;  Endlemnn  v.  United 

Terr   18   3  Pac  1B5  Stales,  30  C.  C.  A.  180,  57  U.  S.  App.  1, 

Decisions  of  state  courts  are  not  binding  *"   P«^-   *59;   Reynolds   v.   People,   1   Colo, 

in  cases   involving  the  validity   of   convev-  "^0;    People    v.    Daniel).,    0    Utah,    288,    S 

ances   of    the    public   lands   of    the    Unitk  l-E-A.  444.  22  Pac.  159;  ]C  Op-.  Atty.  Gen. 

States,  as  the  questions  when  title  passed,  "5;  Territory  v.  Lee,  2  Mont.   124. 

and  whether  it  |W.8sed,  and  to  whom,  depend  The  siK^.fic  language  that  the  money  is 

on  the  laws  of  the  United  States.  f<"f  f'O  erection  of  the  monuments  or  tnb- 

jLlcCune  V.  Eflsig,  199  U.  S.  390,  50  L.  «d.  '«'»  appI'M  it  to  that  uar.  and  rebuts  the 

241,  20  Sup.  Ct.  Rep.  78;  Anderson  y.  Car-  i'"p'i--'>tion  that  it  may  be  applied  to  any 

kins.  135  U.  S.  486,  34  L.  ed.  274,  10  Sup.  °"'er  purpose. 

Ct.   Rep.  905;    Wilcon  v.  Jackson.   13   Pet.  18  Ops.  Atty.  Gen.  147;  19  Ops.  Atty.  Gen. 

617,   10  L.  ed.  273;   Proebstel  v.  Hogue,   8  34;   19  Ops.  Atty.  Gen.  7" 


Sawy.    602,    15    Fed.    683;    Cunningh 
Kruti.  41   Wash.  190,  7  L.R.A.(N.S.)    907, 
63  Fac.  100. 

It   is   only  necessary   that   residence   and 
cultivatiun  should  be  made  upon  some  part  iz  i^ea.  ixi. 
10M  lis  D.  8. 


territory,  but  even  the  Unit- 
ed States,  cannot  purchase  land  without  au* 
tliorizatioii  by  act  of  Congress. 
United  State!  t.  Tichenor,  8  Sawy.  142. 


\m. 


StLVESTEB  v.   WASHtNGtON. 


In  any  event,  tlic  first  deed,  running  to 
the  territory  alone,  conveyed  only  a  life 
estate.  It  was  not  a  deed  to  the  sover- 
eign. The  common  law  was  in  force  in 
Washington  territory  at  the  date  of  the  first 
deed. 

Ordinance  of  1787,  art.  4;  C  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  280;  Wagner  v.  Law, 
3  Wash.  500,  15  L.R.A.  784,  28  Am.  St.  Rep. 
56,  28  Pac.  1]09,  2»  Pac.  927;  Richards  v. 
Redelsheimer,  30  Wash.  328,  78  Pac.  934. 

Under  the  common  law,  the  conveyance 
must  be  to  the  grantee  and  his  heirs  in  or- 
der to  convey  anything  more  than  a  life 
estate. 

Williams,  Real  Prop.  p.  123;  Demhitz, 
Land  Titles,  323;  Anderson  v.  Ivogan,  105 
N.  C.  200,  11  S.  E.  301;  Nicholson  v. 
Caress,  45  Ind.  483,  59  Ind.  39;  Rector  v. 
Waugh,  17  Mo.  13,  57  Am.  Dec.  251. 

The  rule  is  the  same  where  a  corporation 
is  a  grantee. 

Winaor  v.  Webb,  Godh.  211;  Atty.  Gen. 
T.  Gower,  9  Mod.  224 ;  Burgess  v.  Wheate, 
1  W.  Bl.  123,  10  Eng.  Rul.  Cas.  614;  Col- 
chester V.  Brooke,  7  Q.  B.  339;  Folgcr  v. 
Chase,  18  Pick.  03;  Life  Asso.  of  America 
T.  Fassett,  102  111.  315;  Moultrie  v.  Smiley, 
16  Ga.  298. 

The  affidavits  of  nonalienation  required 
of  the  settlers  under  the  pre-emption,  home- 
stead, and  donation  acts  are  substantially 
the  same.  They  all  prohibit  the  settler 
from  acquirinpf  title  for  anotlier.  Without 
statutory  prohibition,  such  is  the  public 
policy  of  the  United  States,  governing  its 
public  lands. 

Smythe  v.  Henry,  41  Fed.  709;  Warren 
T.  Van  Brunt,  39  Wall.  054,  22  L.  ed.  222; 
McCrillis  v.  Copp,  31  Fla.  108,  12  So.  640; 
Robinson  v.  Jones,  31  Neb.  29,  47  N.  W. 
482,  flarden  v.  Cullins,  8  Nev.  53;  Mellison 
▼.  Allen,  30  Kan.  382,  2  Pac.  99 ;  Horseman 
T.  Horseman,  43  Or.  83,  72  Pac.  699 ;  Moore 
T.  Moore.  130  .Cal.  110,  80  Am.  St.  Rep.  78, 
62  Pac.  294;  Fleischer  v.  Fleischer,  11  N.  D. 
22],  91  N.  W.  51;  ITafcnmnn  v.  Gross,  199 
U.  S.  345,  50  L.  ed.  223,  20  Sup.  Ct.  Rep. 
80;  Anderson  v.  Carkins,  135  U.  S.  483, 
34  L.  ed.  272,  10  Sup.  Ct.  Rep.  905;  Coey 
T.  Low,  36  Wash.  17,  77  Pac.  1077. 

The  plaintiffs,  through  Edmund  Sylves- 
ter, hold  the  legal  title  to  the  land  in  con- 
troversy, because  the  legal  title  does  not 
pass  until  the  patent  i.«Huos. 

United  States  v.  Detroit  Tinilier  &  Lum- 
ber Co.  200  U.  S.  338,  50  L.  ed.  500,  20 
Sup.  Ct.  Rep.  282;  Michigan  Land  &  Lum- 
ber Co.  V.  Rust,  108  U.  S.  593,  42  L.  ed. 
592,  18  Sup.  Ct.  Rep.  208;  St.  Louis  Smelt- 
ing &  Ref.  Co.  V.  Kemp,  104  U.  S.  030,  645, 
26  L.  ed.  875,  878;  Gibson  v.  Chouteau,  13 
Wall.  102,  20  L.  ed.  537;  Shiver  v.  United 
SUtes,  159  U.  S.  495,  40  L.  ed.  232,  16 
(4  L.  ed. 


Sup.  Ct.  Rep.  54;  Hershberger  v.  Blewett, 
55  Fed.  170;  Bolton  v.  LaCamas  Water 
Power  Co.  10  Wash.  249,  38  Pac.  1043. 

In  actions  of  ejectment  the  legal  title 
must  prevail.  The  patent  of  the  United 
States  passes  that  right.  Whoever  holds  it 
must  recover  against  those  who  have  only 
unrealized  hopes  to  obtain  it,  or  claims 
which  it  is  the  exclusive  province  of  equity 
to  enforce. 

Steel  v.  St.  Louis  Smelting  &  Ref.  Ca 
100  U.  S.  452,  27  L.  ed.  228,  1  Sup.  Ct.  Rep. 
389;  Johnson  v.  Christian,  128  U.  S.  382, 
32  L.  ed.  414,  9  Sup.  Ct.  Rep.  87;  Bagnell 
V.  Broderick,  13  Pet.  450,  10  L.  ed.  242; 
Carter  v.  Ruddy,  106  U.  S.  496,  41  L.  ed. 
1091,  17  Sup.  Ct  Rep.  640;  Redfield  ▼. 
Parks,  132  U.  S.  239,  33  L.  ed.  327,  10  Sup. 
Ct  Rep.  83;  Doe  ex  dem.  Winchester  v. 
Aiken,  31  Fed.  395;  Harden  v.  Cullins,  8 
Nev.  56;  Slaght  v.  Northern  P.  R.  Co.  39 
Wash.  583,  81  Pac.  1062. 

The  state  did  not  plead  equitable  estoppel 
against  plaintiffs,  and  cannot  be  given  re- 
lief in  equity. 

Quinby  v.  Conlan,  104  U.  S.  421,  26  L. 
ed.  800 ;  Interstate  Sav.  &  L.  Asso.  v.  Knapp, 
20  Wash.  225,  55  Pac.  48,  931;  Gibson  v. 
Chouteau,  13  Wall.  103,  20  L.  ed.  537; 
Moreland  v.  Marion  County,  Fed.  Cas.  No. 
9,794. 

The  state  is  not  a  bona  fide  purchaser. 
At  best  it  is  but  a  donee  under  a  gift  The 
essentials  of  valuable  consideration  and  ab- 
sence of  notice  of  imperfect  title  are  lack- 
ing. 

California  Redwood  Co.  v.  Litle,  79  Fed. 
850;  United  States  v.  California  &  0.  Land 
Co.  148  U.  S.  31,  37  L.  ed.  354,  13  Sup.  Ct 
Rep.  458;  Shoufe  v.  Griffiths,  4  Wash.  105, 
31  Am.  St  Rep.  910,  30  Pac.  93. 

Deeds  which  operate  under  the  statute 
of  uses,  such  as  bargain-and-sale  deeds,  re- 
quire a  valuable  consideration  to  support 
them. 

Jackson  ex  dero.  Houseman  v.  Sebring,  16 
Johns.  515,  8  Am.  Pec.  357;  Wood  v.  Beach, 
7  Vt  522;  Chiles  v.  Coleman,  2  A.  K.  Marsh, 
296;  1  Am.  &  Eng.  Enc.  Law,  p.  683. 

The  breach  of  a  condition  subsequent 
forfeits  the  estate. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  503. 

The  land  reverts  by  operation  of  law, 
upon  a  breach,  whether  the  deed  recites 
that  the  title  shall  revert  or  not.  *  Nor  is 
it  necessary  that  there  shall  be  a  clause 
providing  for  a  right  of  re-entry. 

0  Am.  A.  Eng.  Enc.  Law,  p.  501 ;  Homer 
V.  Chicago,  M.  &  St.  P.  R.  Co.  38  Wis.  173; 
Glocke  V.  Glocke,  113  Wis.  303,  57  L.R.A. 
458,  89  N.  W.  118. 

A  grantee  who  requests  and  accepts  a 
deed  with  a  condition  subsequent  is  estopped 
to  deny  the  existence  of  that  condition,  or 
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the  validity  of  the  title   thereby  conveyed, 
when  sued  for  breach. 

Cotrell  V,  Colorado  Spring*  Co.  100  U, 
S.  61,  25  L.  ed.  650i  Fetter,  Eq.  .lur.  p 
4S;  Eaton,  Eq.  Jur.  pp.  1G5-1GD)  Keate 
v;  Phillips,  L.  R.  18  Ch.  Div.  SSO. 

The  questions  when  title  paucd,  whether 
It  passed,  and  to  whom  it  passed,  depend 
upon  tlie  laws  of  tlie  United  States. 

McCune  v.  Esaig,  100  U.  S.  300,  60  L.  ed. 
2il,  20  Sup.  Ct.  Rep.  TS;  Anderson  v. 
Carkins,  136  U.  S.  480,  34  L.  ed.  274,  10  Sup. 
Ct.  Rep.  fl05j  Wilcox  t.  Jacltaon,  13  Pet. 
49S,  10  L.  ed.  204. 

Hence  the  jurisdiction  of  this  court  can* 
not  be  doubted. 

Anderson  v.  Carkins,  supra;  Dewey  v. 
Des  Uolnea,  173  U.  S.  103,  43  L.  ed.  609, 
19  Sup.  Ct.  Rep.  370 ;  Green  Ba;  &  M.  Canal 
Co.  V.  Fatten  Paper  Co.  172  U.  S.  &8,  43 
L.  ed.  304,  19  Sup.  Ct.  Rep.  07;  Des  Moines 
Nav.  &  R.  Co.  T.  Iowa  Hoinesiead  Co.  123 
U.  8.  652,  31  L.  ed.  202,  8  Sup.  Ct.  Bep. 
217 ;  Montana  ex  rel.  Haire  t.  Rice,  204  U. 
S.  201,  61  L.  ed.  4D0,  27  Sup.  Ct.  Bep.  281; 
Cincinnati,  P.  B.  S.  k  P.  Packet  Co.  v. 
Bay,  200  U.  8.  183,  50  L.  ed.  432,  2D  Sup. 
Ct.  Rep.  203;  Rector  v.  City  Deposit  Bank 
Co.  200  U.  S.  406,  60  L.  ed.  627,  26  Sup.  Ct. 
Hep.  280)  Rector  v.  Commercial  Nat.  Bank, 
200  U.  S.  420,  60  L.  ed.  .^33,  26  Sup.  Ct. 
Rep.  204;  Kutt  v.  Kiiut,  200  U.  8.  12,  60 
L.  ed.  348,  26  Sup,  Ct.  Rep.  210. 

Kir.  Wllllnm  P.  Rell  argued  thtt  cause, 
and.  with  Messrs.  W.  V.  Tnnner,  W.  F. 
Magill,  and  fieorpe  A.  Lee,  Sled  a  brief  for 
defendant  in  error  i 

Tlie  writ  of  error  should  be  dismissed. 

Romie  v.  Casanova,  01  U.  S.  370,  23  L.  ed. 
374;  California  ex  ret.  Hastinj;s  v.  .Iack»nn, 
112  U.  S.  233,  28  I.,  ed.  712,  5  Sup.  Ct.  Bep. 
113;  McStay  v.  I'ricilman,  02  U.  S.  723, 
23  L.  ed.  767 ;  Maney  v.  Porter,  4  How.  55, 
11  L.  ed.  873;  Wynn  v.  Morris,  20  How. 
3,  15  L.  ed.  800;  Millingar  v.  Hartupee,  6 
Wall.  250,  18  L.  ed.  820;  Ityan  v.  Thomas, 
4  Wall.  603,  18  L.  ed.  400;  McMnnus  v. 
O'Sullivnn,  01  U.  8.  578,  23  L.  ed.  300; 
Moore  v.  Mississippi,  21  Wall.  630,  22  L.  eti. 
663 ;  Murdock  V.  MempluB,  SO  Wall.  500,  22 
L.  ed.  420;  Williams  v.  Noriis,  12  Wheat. 
117,  0  L.  ed.  671;  Hammond  v.  .Tohmtton, 
142  U.  S.  73,  35  L.  ed.  041,  12  Sup.  Ct.  Bop. 
141;  Central  J.nnd  Co.  v.  I.aidley,  150  U.  S. 
103,  40  L.  ed.  01,  10  Sup.  Ct.  Rep.  SO; 
Knox  V.  Exchange  Bank,  12  Wall.  370,  20 
L.  ed.  414;  Mississippi  i,  M.  R.  Co.  v. 
Kock,  4  Wall.  177,  18  L.  ed.  381 ;  Onondaga 
Nation  V.  Tliachcr,  180  U.  S.  306,  47  L.  ed. 
826,  23  Sup.  Ct.  Bep.  030. 

Only  the  state  can  proceed  to  dcclaic 
lite  deed  or  conveyance  invalid. 

Abrams  v.  State,  45  Wash.  327,  0  L.R.A. 
J  04 


(N.a)  186,  122  Am.  St.  Rep.  014,  88  Pmc 
327,  13  A.  &  E.  Ann.  Cas.  627;  Myeiy  v. 
McGavock,  30  Neb.  843,  42  Am.  6t.  Rep. 
044,  68  N.  W.  522;  Barrow  v.  Xaahville  A 
C.  Turnp.  Co.  0  Humpli.  304;  Misaouri 
Valley  l.niid  Co,  v.  Buslindl,  11  Neb.  192, 
8  N.  W.  380;  Russell  v.  Texas  4  P.  R.  Co. 
68  Tex.  046,  5  S.  W.  680;  Tarpey  v.  DeMret 
Salt  Co.  6  Utah,  404,  17  Pac.  631;  Union 
Nat.  Bank  v.  Matthews,  08  U.  S.  021,  25 
L.  ed.  188. 

A  barf^in-ond-sale  deed  conveys  an  alter- 
acquired  title,  and  tlie  grantor  in  such  ■' 
deed  is  estopped  from  claiming  to  the  coii- 

Apgar  T.  Christoplier,  33  Fed.  201 ; 
O'Brien  v.  Smitli,  16  La.  04;  1  Devlin, 
Deeds,  §  23;  Nixon  v.  Carco,  28  Miss.  426; 
Bush  V.  Cooper,^  Miss.  612,  60  Am.  RapL 
270;  Willson  v.  Belts,  4  Denio,  201;  Griffith 
V.  Huston,  7  J.  J.  Marsh.  385;  French  t. 
Spencer,  21  How.  228,  16  I.  ed.  07;  Uannon 
V.  Christopher,  34  N.  J.  Kq.  450;  Van 
Rensselaer  v.  Kearney,  11  How.  207,  IS  L. 
ed.  703;  Pcndill  v.  Marquette  County  Agri. 
Soc.  05  Alich.  401,  55  N.  W.  384;  Lindsay 
V.  Freeman,  83  Tex.  204,  IS  S.  W.  72T;  Root 
V.  Crock.  7  Pa.  378;  Irvine  V.  Irvine,  S 
Wall.  017,  10  L,  ed.  800;  Brown  v.  M'Cor- 
mick,  6  Watts,  60,  31  Am.  Dee.  450;  Cluk 
V.  Martin,  40  Pa.  200;  Smith  v.  WillJMiM, 
44  Mich.  240,  0  N.  W.  662. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brou];ht  by  the  heirs 
of  one  Edmund  Sylvester  to  recover  a  par- 
cel of  land  patented  to  him  by  the  United 
Slates,  under  the  Oregon  donation  act  of 
September  27,  1850,  chap.  76,  0  Stat,  at  I,. 
■I'M,  and  the  amendments  to  the  same.  The 
state  took  up  (he  defense  and  alle(^  that 
^'yhcster  'settled  on  the  land  on  Feb-  [84 
ruary  1,  1830,  resided  there  eonliuuously  l«r 
more  tlian  four  years,  and  tlieu  with  his  wife, 
the  plaintiff  Clara  Sylvester,  by  deed  of 
barpiin  and  sale  without  covenants,  con- 
vpyi'd  the  land  to  the  territory  o(  Wash- 
ington on  January  18,  1855.  This  convey- 
ance was  made  in  accordance  with  a  terri- 
torial act  of  January  0,  1856,  to  provide 
for  the  seat  of  government.  The  state  at- 
Icped  that  it  and  the  territory,  its  prcde- 
De.iflor,  have  been  in  open  nnd  adverse  pos- 
session ever  since,  and  relied  upon  the  stat- 
ute of  limitations  as  well  as  upon  the  (lend. 
To  this  defenite  there  is  a  very  verl)o«e  re- 
ply to  the  following  clTcct: 

The  grantor  olTcn'd  (he  land  to  the  ter- 
ritory as  a  gift  so  lung  as  it  should  be 
used  as  a  site  for  the  scat  of  ;mi  eminent 
and  the  territorial  cnpitol   builr|in<;  erected 
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the  scat  of  government  there,  provided  the 
owners  or  claimants  gave  a  release  of  the 
land.  January  9,  1855.  Thereupon  Sylves- 
ter made  the  above-mentioned  deed,  which 
the  plaintiffs  prefer  to  call  a  release,  or  a 
quitclaim,  as  it  was  called  in  another  ter- 
ritorial act  of  a  few  days  later,  January 
28,  1855,  accepting  the  deed.  At  the  time 
of  Sylvester's  conveyance  he  was  a  claimant, 
bnt  had  not  complied  with  the  requirements 
of  the  donation  act  in  other  respects  than 
the  occupation  for  more  than  four  years. 
On  this  ground  it  is  alleged  that  his  deed 
was  void.  On  July  1,  1858,  he  made  final 
proof;  there  was  no  adverse  claim,  and  on 
May  3,  1800,  a  patent  was  issued  to  him. 
He  diod  in  18S7,  and  after  the  state  of 
Washington  had  been  admitted  to  the  Union, 
tt  its  request,  the  plaintiffs  executed  an- 
other deed  of  the  premises;  but  this  deed 
purported  to  be  made  "upon  the  express 
conuition  that  the  tract  shall  be  and  remain 
the  site  of  the  capitol  of  Washington,  and 
that,  in  the  event  of  the  location  of  the 
capitol  elsewhere  than  upon  his  tract,  these 
presents  shall  be  null  and  void."  As  a  fur 
ther  ground  of  recovery,  it  is  alleged  that 
the  state  has  ceased  to  use  the  tract  for 
the  seat  of  government.  Finally,  it  is  al- 
leged that,  under  the  act  of  Congress  of 
March  2,  1853,  chap.  90,  10  Stat,  at  L.  172, 
85]  •organizing  Washington  territory,  the 
territory  was  not  authorized  or  permitted  to 
acquire  title  to  the  land  in  suit.  It  is  added 
that  the  statute  of  limitations  did  not  run, 
because  the  plaintiffs  could  not  sue  the  ter- 
ritory or  state  until  authorised  to  do  so 
by  the  act  of  1805,  chap.  95,  p.  188,  for  the 
first  time. 

There  was  a  trial  and  judgment  for  the 
state,  which  judgment  was  affirmed  by  the 
state  supreme  court.  46  Wash.  585,  91  Pac. 
15.  The  facts  found  were  substantially 
those  set  forth  in  the  pleadings,  except  that 
it  was  held  to  be  proved  that  Sylvestc^r 
tiled  his  notification  of  settlement  with  the 
surveyor  general  of  Oregon  in  February, 
1854.  before  the  date  of  his  deed  to  the 
territory,  although,  as  has  been  shown,  his 
final  proof  and  his  receipt  of  a  patent  were 
after  that  date.  The  plaintiffs  specially  set 
up  the  invalidity  of  his  deed  under  the 
Oregon  donation  act,  and  the  incapacity  of 
tlie  territory  to  accept  it  under  the  act  by 
which  it  was  organized,  and  claimed  title 
on  these  grounds.  We  may  assume  that 
tlie  present  writ  of  error  is  within  the  juris- 
diction of  this  court.  Anderson  v.  Carkins, 
135  U.  S.  483,  34  L.  ed.  272,  10  Sup.  Ct. 
Rep.  905;  Nutt  v.  Knut,  200  U.  S.  12,  50 
L  ed.  348,  26  Sup.  Ct.  Rep.  216.  But,  on 
the  merits,  we  are  of  opinion  that  the  plain- 
tiffs have  no  case. 

We  see  no  ground  whatever  for  the  doubt ' 
14  li.  ed. 


suggested  as  to  the  power  of  the  territory 
to  accept  the  deed.  If  that  power  was  not 
incident  to  the  organization,  it  was  implied 
by  §  13  of  the  organic  act,  as  Congress 
granted  $5,000  for  "the  erection  of  suitable 
buildings  at  the  seat  of  government."  For 
that  purpose  it  was  necessary  that  the  ter- 
ritory should  control  the  land,  and  especial- 
ly, in  a  region  where  land  was  so  cheap  as 
it  was  in  those  days,  the  implied  authority 
cannot  be  confined  to  the  taking  of  a  lease. 

On  the  other  point,  it  was  said  that  the 
settler  acquired  no  rights  until  he  not  only 
had  cultivated  the  land  for  four  years,  but 
had  otherwise  conformed  to  the  provisions 
of  the  Oregon  donation  act.  §  4.  Whereas, 
at  least,  he  had  not  made  final  proof.  Ore- 
gon &  C.  R.  Co.  V.  United  States,  190  U.  8. 
186,  195,  47  L.  ed.  1012,  1015,  23  Sup.  Ct. 
llep.  673.  But  the  question  in  this  case  is 
not  whether  Sylvester  had  acquired  rights 
that  the  government  could  not  *impair,  [86 
or  in  fact  preserve  as  against  another  claim- 
ant, as  in  East  Central  Eureka  Min.  Co.  v. 
Central  Eureka  Min.  Co.  204  U.  S.  266,  270, 
271,  51  L.  ed.  476,  481,  27  Sup.  a.  Rep. 
258,  but  it  is  between  his  representatives 
and  his  grantee.  That  Sylvester  had  some 
rights  cannot  be  disputed,  and  is  recognized 
by  §  8  of  the  act  ("all  the  rights  of  the 
deceased").  He  was  in  possession  and  had 
taken  lawful  steps  toward  getting  the  title. 
Those  rights  he  could  convey  unless  prohib- 
ited by  law.  But,  by  the  amending  act  of 
July  17,  1854,  chap.  84,  §  2,  10  Stat,  at  L. 
305,  the  proviso  in  §  4  of  the  donation  act, 
making  contracts  for  the  sale  of  the  lands 
before  patent  void,  was  repealed,  "Provided, 
that  no  sale  shall  be  deemed  valid  unless 
the  vendor  shall  have  resided  four  years 
upon  the  land."  As  this  proviso  attached 
no  condition  except  residence  for  four  years, 
it  would  be  more  than  a  harsh  construction 
to  hold  that  the  validity  of  the  deed  still 
depended  upon  the  fulfilment  of  the  other 
requirements  for  a  perfect  right.  We  are 
of  opinion  that  the  deed  was  valid;  and 
thus  the  question  is  narrowed  to  the  effect 
of  the  conveyance  upon  the  title  subsequent- 
ly given  to  Sylvester  by  the  patent  of  the 
United  States.  See  Brazee  v.  Schofield,  124 
U.  S.  495,  31  L.  ed.  484,  8  Sup.  Ct.  Rep.  604. 

But  the  questions  that  come  before  this 
court  are  confined  to  the  rights  of  the  par- 
ties under  the  statutes  of  the  United  States; 
and  when  it  is  decided  that  Sylvester's  deed 
was  valid  under  these  statutes,  its  effect 
upon  his  later  acts  and  acquisitions  would 
seem  to  be  a  matter  of  local  law.  If  the 
state  court  assumed,  as  it  seems  to  have 
assumed,  that  Sylvester's  subsequent  mak- 
ing of  final  proof  was  to  be  taken  to  have 
been  done  on  behalf  of  his  grantee,  and  thus 
to  have  perfected  its  equitable  right  to  the 
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fauid,  it  is  enoa^  to  tmy  Uuit  we  see  no 
ground  for  dist orbing  the  assamption.  See 
Kiion  ▼.  Carco,  28  Miss.  414.  If  the  sUte 
supreme  court  eoncurred  with  the  trial  court 
in  holding  aa  equitable  title  a  sufficient  an- 
swer to  the  plaintiflTs  clainiy  that  is  a  mat- 
ter with  which  we  hare  nothing  to  do. 
Whether  the  decision  went  on  this  ground 
or  assumed  that  the  legal  title  also  inured 
to  the  benefit  of  the  state  does  not  appear.  If 
S7]  the  latto*  ground  were  adopted,  we  *pre- 
■ume  that  it  could  not  be  because  of  the 
form  of  the  deed,  in  the  absence  of  words 
expressing  or  implying  warranty,  but  would 
be  peculiar  to  this  class  of  cases.  We  sup- 
pose that/  in  the  absence  of  a  statute 
specially  dealing  with  the  matter,  either  the 
title  would  be  taken  to  relate  back,  or  it 
would  be  held  that  a  permitted  conrevance, 
before  the  goremment  has  given  a  legal  title 
to  anyone,  made  by  a  person  in  process  of 
acquiring  a  title  in  the  statutory  method, 
would  be  taken  to  have  contemplated  that 
the  grantee  should  have  the  benefit  of  what 
was  done  afterwards  to  perfect  it.  Those 
propositions  we  are  not  called  upon  to  dis- 
cuss. See  Landes  v.  Brant,  10  How.  348,  13 
L.  ed.  449;  United  SUtes  ▼.  aark,  200  U. 
S.  001,  007,  50  L.  ed.  013,  016,  26  Sup.  Ct. 
Rep.  340;  Rev.  SUt.  §  2448,  U.  &  Comp. 
SUt.  1001,  p.  1512. 

Other  matters  were  arj^ed,  as,  for  in- 
stance, whether  parol  evidence  should  have 
been  received  to  show  that  the  first  deed 
was  intended  to  be  conditional,  although  ab- 
solute in  form;  the  effect  of  the  second  deed 
and  the  condition  that  it  expressed,  the  stat- 
ute of  limitations,  and  so  forth.  But  the 
only  questions  open,  on  the  most  liberal  in- 
terpretation, are  those  that  we  have  an- 
swered, and  it  follows  without  more  that 
the  judgment  must  be  affirmed. 

Affirmed. 


EL  PASO  &  NORTHEASTERN  RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

ENEDINA  GUTIERREZ,  Administratrix  of 
the  Estate  of  Antonio  Gutierrez,  De- 
ceased. 

(See  S.  C.  Reporter's  ed.  87-08.) 

Error  to  state  court  •»  declston  of  Fed- 
eral question  •»  full  faltto  and  credit. 

1.  A  judgment  of  the  Texas  supreme 
court,  which,  reversing  the  judgment  of  the 
court  of  civil  appeals  of  that  state,  af- 
firmed the  judgment  of  the  trial  court  en- 
tered on  a  verdict  in  favor  of  the  plaintiff 
in  an  action  against  a  railway  company  for 
the  negligent  killing  of  an  employee  in  the 
territory  of  New  Mexico,  is  reviewable  in 
the  Federal  Supreme  Ck>urt  as  necessarily 


deciding  against  a  Federal  ri^ht  speciaOy 
set  up,  within  the  meaning  of  U.  S.  Rer. 
SUt.  $  709,  U.  S.  Comp.  Stat.  1901.  p.  675, 
where  the  trial  court  sustained  a  demurrer 
to  a  plea  setting  up  a  defense  under  a  atai- 
ute  of  the  territory,  which,  if  applicable^ 
was  a  complete  bar  to  the  action,  because  of 
noncompliance  with  its  requiiements,  al- 
though the  decision  of  the  state  suprcne 
court  proceeded  upon  the  theory  that  the 
case  was  controlled  by  the  Federal  em- 
ployers' liability  act,  which  it  held  to  be 
valid. 

[For  other  cases,  see  Appeal  and  Error.  1319- 
1528.  in  Dtsest  Sop.  Ct.  1908.] 

Error    to    state    conrC  —  Federal    q«cs- 
tion  — full  faltto  and  credit. 

2.  A  claim  by  a  railway  company  hi  a 
state  court  of  immunity  from  liabilitj  for 
the  negligent  killing  of  an  employee  in  the 
territory  of  New  Mexico  because  of  non- 
compliance with  the  requirements  of  a  stat- 
ute of  that  territory  governing  actions  for 
personal  injuries  received  therein  presents 
a  Federal  question  within  the  meaning  of 
U.  S.  Rev.  Stat.  §  709,  U.  S.  Comp.  Stat 
1901,  p.  575,  which,  when  adversely  ad- 
judicated, eonfers  jurisdiction  on  the  Fed* 
eral  Supreme  Court  of  a  writ  of  error  to 
the  state  court. 

[For  other  cases,  see  Appeal  and  Brror,  190&- 
2003,  tn  Digest  Sop.  IX  190S.] 

Note. — On  what  adjudications  of  state 
courts  can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note  to 
Apex  Transp.  Co.  r.  Garbade,  62  UELA. 
513. 

On  how  and  when  questions  must  bo 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  Statea — =eee 
note  to  Mutual  L.  Ins.  Co.  t.  McGrew,  83 
I/.R.A.  33. 

On  review  of  decisions  of  state  coorta 
presenting  the  question  of  full  faith  and 
credit — see  note  to  Allen  r.  Alleghany  Go. 
49  L.  ed.  U.  &  551. 

On  the  power  of  Congress  to  regulate 
conunerce — see  notes  to  State  ex  reL  Cor- 
win  T.  Indiana  &  O.  Oil,  Gas  &  Min.  Co.  6 
L.RJL  579;  Bullard  ▼.  Northern  P.  R.  Co. 
11  L.RJL  246;  Re  Wilson,  12  L.R.A.  024; 
Gibbons  r.  Ogden,  6  L.  ed.  U.  S.  23 ;  Brown 
▼.  Maryland,  6  L.  ed.  U.  S.  678;  Glouoester 
Ferry  Co.  v.  Pennsylvania,  29  Lw  ed.  U.  8. 
158;  Ratterman  v.  Western  U.  Teleg.  Co.  32 
L.  ed.  U.  S.  229;  Harmon  v.  Chicago,  37 
L.  ed.  U.  S.  216;  and  Cleveland,  C.  C.  4 
St.  Xa  R.  Co.  T.  Backus,  38  K  ed.  U.  S.  1041. 

On  the  power  of  Congress  over  the  ter- 
ritories— see  note  to  First  Nat  Bank  ▼. 
Yankton,  25  L.  ed.  U.  S.  1046. 

On  the  validity  of  statutes  abrogating 
fellow-servant  rule — see  note  to  Bradford 
Constr.  Co.  v.  Heflin,  12  L.R.A.(N.a)  1040. 

On  statutes  part  valid  and  part  invalid — 
see  notes  to  Titus vi  lie  Iron  Works  ▼.  Key- 
stone Oil  Co.  1  L.R.A.  363;  and  Fayette 
County  y.  People's  &  D.  Bank,  10  LJt.^. 
106. 

115  U.  8. 


1909. 


£l  Paso  ^  N.  K.  R.  Co.  v.  GuTiEiisie^. 


Conflict  of  laws  —  torts  —  full  faith  and 
credit  •»  territorial  statute. 

3.  The  full  faith  and  credit  demanded  by 
U.  S.  Rev.  Stat.  §  906,  U.  S.  Comp.  Stat 
1901,  p.  677,  is  not  given  to  N.  M.  act  of 
March  11,  1903  (Laws  1003,  p.  61,  chap. 
33),  governing  actions  for  personal  injuries 
received  in  that  territory,  where  a  recovery 
is  permitted  in  a  state  court  on  such  a  cause 
of  action,  with  no  showing  of  a  compliance 
with  the  preliminaries  of  notice  and  demand 
prescribed  by  the  territorial  statute. 
[Conflict  of  laws  as  to  torts,  see  Conflict  of 

Laws.  I.  e,  in  Digest  Sup.  Ct.  1908.] 

Commerce  —  excluslvencss  of  Federal 
power  —  superseding  territorial  stat- 
ute. 

4.  The  Federal  employers*  liability  act 
of  June  11,  1906  (34  Stat,  at  L.  232,  chap. 
3073,  U.  S.  Comp.  Stat  Supp.  1907,  p.  891), 
by  undertaking  to  regulate  commerce  in  the 
District  of  Ck>lumbia  and  the  territories  of 
the  United  States  necessarily  superseded 
any  otherwise  applicable  provisions  of  tho 
New  Mexico  act  of  March  11,  1903,  govem- 
mg  suits  for  death  and  personal  injuries. 
[For  other  cases,  see  Commerce,  I.  c,  in  Digest 

Sup.  Ct.  1908.] 

Territories  —  power  of  Congress  —  reg- 
ulating employers'  liability. 

6.  Congress  had  the  power  to  enact  so 
much  of  the  Federal  employers'  liability  act 
of  June  11,  1906,  as  provides  that  every 
common  carrier  engaged  in  trade  or  com- 
merce in  any  territory  of  the  United  States 
•hall  be  liable  for  the  death  or  injury  of 
any  of  its  employees  which  may  result  from 
the  negligence  of  any  of  its  officers,  agents, 
or  employees. 

[For  other  canes,  see  Territories,  II.,  in  Digest 
Sup.    Ct.    1908.] 

Statutes  •»  Invalid    In    part  —  Federal 

employers*  liability  act. 

6.  The    invalidity,    so    far    as    interstate 

commerce  is  concerned,  of  the  provisions  of 

the  Federal  employers'  liability  act  of  June 

11,   1900,   does  not   invalidate   such  of   ltd 

provisions  as  attempt  to  regulate  commerce 

within   the  District  of  Columbia   and  the 

territories. 

[For  other  cases,  see  Statutes,  01-88,  in  Digest 
Sup.  Ct.  1908.] 

[No.  606.] 

Submitted  October  11,  1909.     Decided  No- 
vember 16,  1909. 

F  ERROR  to  the  Supreme  Court  of  the 
State  of  Texas  to  review  a  judgment 
which,  reversing  a  judgmenc  of  the  Court  of 
Civil  Appeals  of  that  state,  affirmed  a  judg- 
ment of  the  District  Court  of  £1  Paso  Coun- 
ty in  favor  of  plaintiff  in  an  action  against  a 
railway  company  for  the  negligent  killing 
of  an  employee  in  the  territory  of  New 
Mexico.    Affirmed. 

See  same  case  below,  102  Tex.  378,  117  S. 
W.  426. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  O.  Keegln  submitted  the  cause 
14  li.  ed. 


for  plaintiff  in  error.  Messrs  W.  A.  Haw- 
kins and  John  Franklin  were  on  the  brief: 

Plaintiff  in  error  plainly  claimed  a  right, 
privilege,  and  immunity  under  the  Consti- 
tution and  statutes  of  the  United  States, 
and  the  decision  of  the  courts  of  Texas  is 
against  such  claim. 

St.  Louis,  I.  M.  A,  S.  R.  Co.  ▼.  Taylor, 
210  U.  S.  281,  293,  62  L.  ed.  1001,  1007,  28 
Sup.  Ct.  Rep.  610;  Illinois  C.  R.  Co.  v.  Mc- 
Kendree,  203  U.  S.  614,  61  L.  ed.  298,  27 
Sup.  Ct.  Rep.  153. 

In  this  case,  from  the'beginning,  the  plain- 
tiff in  error  has  insisted  that  the  employ- 
ers' liability  act  vas  void,  and  that  the  lia- 
bility or  nonliability  of  the  plaintiff  in  error 
arose  under  and  must  be  determined  by  the 
laws  of  the  territory  of  New  Mexico,  where 
the  accident  occurred.  This  position  of  the 
plaintiff  in  error  was  made  perfectly  plain 
by  its  pleadings  originally  filed  in  this  case, 
and  it  was  sustained  by  the  appellate  court 
to  which  the  case  was  appealed,  and  never 
denied  until  after  the  judgment  of  the 
supreme  court  of  Texas,  and  after  such  de- 
nial plaintiff  in  error's  contention  was 
again  asserted  in  its  petition  for  a  writ 
of  error  to  this  court,  and  the  assignments 
of  error  which  accompanied  the  Haiiic.  it 
would  therefore  seem  clear  that  this  court 
has  jurisdiction. 

Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  640,  40  L.  ed.  079,  22  Sup.  Ct.  Rep^ 
431. 

Statutes  that  are  unconstitutional  in  part 
will  be  upheld  only  so  far  as  they  are  not 
in  conflict  with  the  Constitution,  when  the 
valid  and  invalid  parts  are  severable,  so 
that  each  may  be  read  alone. 

Baldwin  v.  Franks,  120  U.  S.  078,  30  L. 
ed.  706,  7  Sup.  Ct.  Rep.  650,  763;  Spraigue 
V.  Thompson,  118  U.  S.  00,  30  L.  ed.  115, 
6  Sup.  Ct.  Rep.  988. 

Mr.  F.  G.  Morris  submitted  the  cause 
for  defendant  in  error: 

The  Federal  question  relied  upon  for  ju- 
risdiction wos  not  passed  upon  by  the  su- 
preme court  of  Texas,  and  was  not  material 
to  a  decision  of  the  case. 

Eustis  V.  Bolles,  160  U.  S.  361,  37  L.  ed. 
1111,  14  Sup.  Ct.  Rep.  131 ;  Reaupre  v. 
Noyes,  138  U.  S.  397,  34  L.  ed.  991,  11  Sup. 
Ct.  Rep.  29/1;  California  Powder  Works  t. 
Davis,  151  U.  S.  389,  38  L.  ed.  200,  14 
Sup.  Ct.  Rep.  360. 

No  Federal  question  arises  on  denial  of 
full  faith  and  credit  to  a  statute  of  a  ter- 
ritory which  was  not  authenticated  as  re- 
quired by  the  act  of  Congress. 

Caperton  v.  Ballard,  14  Wall.  238,  20  L. 
ed.  885. 

No  Federal  right  was  specially  set  up 
and  claimed, 
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Sajward  r.  Denny,  158  U.  S.  180,  39  L. 
ed.  941,  15  Sup.  Ct  Bep.  777;  F.  G.  Qxley 
SUve  Co.  ▼.  Butler  County,  166  U.  &  648, 
41  L.  ed.  1149,  17  Sup.  Ct  Rep.  709;  Hoyt 
T.  Shelden  (Hoyt  ▼.  Thompson)  1  BUck, 
518,  17  L.  ed.  05;  Miehigmn  Sugair  Co.  t. 
Michigan  (Michigan  Sugar  Co.  ▼.  Dix)  185 
U.  &  112,  46  L.  ed.  829,  22  Sap.  Ct  Bep. 
581. 

It  does  not  appear  that  the  Kew  Mexico 
courts  give  other  effect  to  the  territorial 
statute  OTcr  the  act  of  Congress  in  question 
than  is  given  by  the  courts  of  Texas  in  this 


Lloyd  ▼.  Matthews,  lf5  U.  &  222,  39  L. 
ed.  128,  15  Sup.  Ct.  Rep.  70. 

The  decision  that  the  act  of  Congress,  and 
not  the  territorial  statute,  was  the  law  of 
Kew  Mexico  which  was  applicahle  to  the 
case,  does  not  deny  full  faith  and  credit  to 
the  territorial  statute. 

Atchison,  T.  ft  S.  F.  R.  Co.  t.  Sowers, 
213  U.  S.  55,  53  L.  ed.  095,  29  Sup.  Ct.  Rep. 
397;  United  SUtcs  ▼.  Lynch,  137  U.  &  280, 
34  L.  ed.  700,  11  Sup.  Ct  Rep.  114;  Balti- 
more ft  P.  R.  Co.  T.  Hopkins,  130  U.  S.  210, 
32  L.  ed.  908,  9  Sup.  Ct.  Rep.  503;  Johnson 
▼.  New  York  L.  Ins.  Co.  187  U.  &  491,  47 
L.  ed.  273,  23  Sup.  Ct  Rep.  194;  Smithson- 
ian Institution  t.  St  John,  214  U.  S.  19,  53 
L.  ed.  892,  29  Sup.  Ct  Rep.  601. 

The  clauses  of  the  judiciary  act  providing 
for  writs  of  error  to  state  courts  when  the 
plaintiff  in  error  claims  a  right  under  the 
(Constitution  of  the  United  States  confer 
no  additional  jurisdiction  to  support  a  writ 
of  error  to  impeach  tlie  validity  of  an  act  of 
0>ngress  in  cases  wherein  the  validity  of 
an  act  of  0>ngress  is  drawn  in  question,  to 
that  conferred  by  the  clause  expressly  ap- 
plicable to  that  subject,  and  which  limits 
the  writ  of  error  to  cases  wherein  the  de- 
cision of  the  state  court  is  against  its 
validity. 

Missouri  ex  rel.  Carey  v.  Aiidriano,  138 
U.  S.  497,  34  L.  ed.  1013,  11  Sup.  Ct  Rep. 
385;  Roosevelt  v.  Meyer,  1  Wall.  512,  17  L. 
ed.   500. 

No  Federal  right  exists  under  a  territorial 
statute  in  a  state  court  which  will  support 
a  writ  of  error  from  this  court  other  than 
that  provided  for  by  the  United  States  stat- 
ute requiring  it  to  be  given  full  faith  and 
credit 

Atchison,  T.  ft  S.  F.  R.  Co.  ▼.  Sowers, 
supra. 

The  act  of  Congress,  in  its  provisions  re- 
lating to  the  District  of  Columbia  and  the 
the  territories,  is  such  a  law  as  Congress 
had  the  power  to  enact,  and  such  provisions 
are  clearly  severable  from  the  provisions 
relating  to  interstate  and  foreign  commerce, 
and  there  is  no  su0icient  reason  for  be- 
lieving that  Congress  would  not  have  passed 
J0» 


alone  the  provisions  relating  to  the  Dm- 
trict  of  (jolumhia  and  the  territories  if  it 
had  known  that  the  other  provisions 
so  invalid  as  to  justify  a  dedsion  that 
prorisions  fall  with  the  vneoBstitatioBal 
provisions. 

Hyde  v.  Southern  R.  Ca  31  App.  D.  C 
466. 

The  severahleness  of  the  provisions  of  a 
statute  that  may  preserve  the  validitj  of 
one  notwithstanding  the  repognanoe  of  the 
other  to  the  Constitution  is  not  depeadent 
upon  the  fact  that  they  may  be  found  in 
separate  sections,  though  this  would  ordi- 
narily render  the  task  of  separation  easier. 
It  is  sufficient  if  the  separation  can  be  ae- 
complished  by  exercising  a  clause  of  tlM 
same  section,  and  leering  the  remainder 
complete  and  unchanged  in  meaning  with- 
out reading  into  it  another  word. 

Penniman's  Case,  103  U.  8.  714,  717,  28  Ja, 
ed.  602,  604;  Diamond  Glue  Co.  t.  United 
SUtes  Glue  Co.  187  U.  &  611,  617,  47  L.  ed. 
328,  333,  23  Sup.  Ct  Rep.  206;  Florida  C 
R.  Co.  V.  Schutte,  103  U.  &  US,  14S,  26 
L.  ed.  327,  335. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

In  this  case  an  action  was  commenced  by 
Enedina  Gutierrez,  as  administratrix  of  tlie 
estate  of  Antonio  Gutierres,  In  the  district 
court  of  El  Paso  county,  Texas,  against  the 
El  Paso  ft  Northeastern  Railway  Company, 
to  recover  damages  because  of  the  death  of 
the  plaintiff's  intestate  by  wrongful  aet 
while  engaged  in  the  serrice  of  the  railwaj 
company,  a  common  carrier,  in  the  territoiy 
of  New  Mexico,  on  June  2si,  1906.  By  way 
of  special  plea  and  answer  the  railwaj 
company  set  up  a  statute  of  the  territory 
of  New  Mexico,  wherein  it  is  provided  that 
no  actions  for  injuries  inflicting  death, 
caused  by  any  person  or  corporation  in  the 
territory,  shall  be  maintained  unless  the 
person  claiming  damages  shall,  within  nine- 
ty days  after  the  infliction  of  the  injury 
complained  of,  and  thirty  days  before  com- 
mencing suit,  serve  upon  the  defendant  an 
affidavit  covering  certain  particulars  as  to 
the  injuries  complained  of,  and  containing 
the  names  and  addresses  of  all  witnesses  of 
the  happening  of  the  alleged  acts  of  negli- 
gence. Suit  must  be  brought  within  one 
year,  and  in  the  district  court  of  the  ter- 
ritory in  and  for  the  county  in  which  the 
injuries  were  received,  or  where  the  injured 
person  residee;  or,  in  a  elaim  against  a 
corporation,  in  the  county  of  the  territory 
where  the  corporation  has  its  principal  plaee 
of  business.  This  act  is  set  out  in  full  in 
the  marginal  note  to  the  case  of  Atchiaoni 
T.  ft  S.  F.  R.  Co.  V.  Sowers.  213  U.  S. 
65,  53  Lw  ed.  6»5,  29  Sup.  Ct  Rep.  397. 

Sift  V.  8. 


1909. 


El  Paso  &  N.  E.  R.  Co.  v.  Gutierrez. 


00-OC 


The  special  answer  sets  forth  that  the 
accident  happened  in  the  territory  of  New 
Mexico,  while  the  statute  wasMn  full  force, 
and  that' its  terms  and  provisions  were  not 
complied  with. 

91]     *To  the  special  answer  the  plaintiff 
below    interposed    a    demurrer,    and    fur- 
ther,   by    way    of    supplemental    petition, 
set  forth  that  the  injuries  complained  of 
happened    after    the    passage    of    the    so- 
called    employers'    liability    act,    June    11, 
1900.     34  SUt.  at  L.  232,  chap.  3073,  U. 
S.  Comp.   Stat.  Supp.   1007,  p.  891.     This 
act»    the    plaintiff    alleged,    controlled    the 
liability  of  the  defendant  in  the  case.    The 
district  court  sustained  the  demurrer  of  the 
plaintiff  to  that  part  of  the  defendant's  an- 
iwer  which   set  up   the   territorial   act  of 
New  Mexico,  to  which  ruling  the  railway 
company  duly 'excepted.    The  case  then  went 
to  trial  to  a  jury  upon  issues  made  con- 
cerning the  liability  of  the  railway  company 
under  the  Federal  employers'  liability  act  of 
June   11,  1906.     34  Stat,  at  L.  232,  chap. 
3073,  U.  S.  Comp.  Stat.  Supp.  1907,  p.  891. 
The  result  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff  against  the  railway 
company.    The  case  was  then  taken  to  the 
court  of  civil   appeals  of  Texas,  and   that 
court  held  that  it  would  not  be  governed  by 
the  territorial  statutes,  and   that  the  em- 
ployers' liability  act  of  June  11,  1906,  was 
unconstitutional,  upon  the  authority  of  Em- 
ployers' Liability  Cases  (Howard  v.  Illinois 
C.  R.   Co.)    207   U.   S.  463,  62  L.  ed.  297, 
28  Sup.  Ct.  Rep.  141,  and  certain  cases  in 
the  Texas  court  of  appeals.    Upon  rehearing, 
a  majority  of  the  court  held  that  the  pro- 
visions of  the  New  Mexico  act  as  to  the 
presentation  of  notice  of  claim  for  damages 
was  a  condition   precedent  to  a  cause  of 
action,  and  that  the  trial  court  therefore 
erred  in  sustaining  plaintiff's  exception  to 
that  part  of  the  defendant's  answer  which 
pleaded   the  territorial   act  and   plaintiff's 
failure  to  present  her  claim  in  accordance 
with  it     111   S.  W.   159.     Thereupon  the 
plaintiff  took  the  case  to  the  supreme  court 
of  Texas  by  writ  of  error,  and  that  court 
held  that  the  case  was  controlled  by  the 
act  of  Congress  known  as  the  employers' 
liability  act  (34  Stat,  at  L.  232,  chap.  3073, 
U.  S.  Comp.  Stat.  Supp.  1007,  p.  891),  and 
that  the  same  was  constitutional,  and  there- 
fore held  that  the  judgment  of  the  court 
of  civil  appeals  should  be  reversed,  and  the 
original  judgment  of  the  district  court  af- 
firmed.   117  S.  W.  426.    From  the  judgment 
of  the  supreme  court  of  the  state  a  writ  of 
error  was  prosecuted  to  this  court. 

Among  other  errors  assigned  is  the  fail- 
tS]  ure  of  the  supreme  *court  of  Texas  to 
give  effect  to  the  defense  setting  up  the  stat- 
ute of  New  Mexico  as  a  full  defense  to  the 
ft4  li.  ed. 


action.  While  the  supreme  court  of  Texas 
in  its  opinion  conceded  that,  if  the  terri- 
torial act  of  New  Mexico  alone  controlled 
the  action,  the  plaintiff  must  fail  for  non- 
compliance with  its  requirements,  it  re- 
versed the  jud^i^nent  of  the  court  of  civil 
appeals,  and  affirmed  the  judgment  of  the 
district  court,  because,  in  its  opinion,  the 
liability  was  controlled  by  the  employers' 
liability  act.  The  effect  of  this  judgment 
of  the  supreme  court  of  Texas  was  to  deny 
the  defense  set  up  under  the  territorial  act 
as  a  complete  bar  to  the  action.  The  dis- 
trict court  sustained  the  demurrer  to  the 
pica  setting  up  this  act,  and  thereby  denied 
the  rights  specially  set  up  under  that  stat- 
ute, the  supreme  court  of  Texas  overruled 
the  court  of  civil  appeals  and  affirmed  the 
judgment  of  the  district  court.  It  thereby 
necessarily  adjudicated  the  defense  claimed 
under  the  territorial  act  against  the  railway 
company.  If  this  defense  sets  up  a  Fed- 
eral right  within  the  meaning  of  §  709  of 
the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1901,  p.  575),  then  wo 
have  jurisdiction  of  the  case.  Wabash  R. 
Co.  V.  Adelbert  College,  208  U.  S.  38,  44, 
52  L.  ed.  379,  381,  28  Sup.  Ct.  Rep.  182. 

That  the  claim  of  immunity  under  the 
territorial  act,  because  of  the  failure  of  the 
plaintiff  to  comply  with  its  provisions  as 
to  the  affidavit  within  ninety  days,  etc.,  pre- 
sented a  Federal  question  within  the  mean- 
ing of  §  700  of  the  Revised  Statutes,  was 
decided  in  Atchison,  T.  &  S.  F.  R.  Co.  t. 
Sowers,  supra,  in  which  case  it  was  held 
that,  where  suit  was  brought  in  a  state 
court,  a  claim  of  defense  under  the  pro- 
visions of  the  New  Mexico  statute  was  a 
claim  of  Federal  right,  which,  when  ad- 
versely adjudicated,  gave  jurisdiction  to  this 
court  to  review  the  judgment. 

Coming  to  consider  the  merits:  This 
court,  in  Atchison,  T.  &  S.  F.  R.  Co.  t. 
Sowers,  supra,  held  that,  in  order  to  give 
due  faith  and  credit  to  the  territorial  stat- 
ute, under  §  906  of  the  Revised  Statutes  of 
the  United  •States  (U.  S.  Comp.  Stat.  [98 
1901,  p.  077),  the  plaintiff  suing  in  a  state 
must  show  compliance  with  the  prelimina- 
ries of  notice  and  demand  as  required  by 
the  territorial  law.  As  the  answer  in  the 
present  case  set  up  noncompliance  with 
these  requisites,  and  the  state  court  sus- 
tained a  demurrer  thereto,  the  judgment 
must  be  reversed,  unless  the  state  court  was 
right  in  denying  the  benefit  of  the  territorial 
act  thus  set  up,  because  the  Federal  em- 
ployers' liability  act  superseded  the  New 
Mexico  law,  and  is  constitutional  so  far  as 
the  territories  are  concerned. 

In  view  of  the  plenary  power  of  Congress 
under  the  Constitution  over  the  territories 
of  the  United  States,  subject  only  to  cer- 
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tain  limitationi  and  prohibitiona  not  neces- 
sary to  notice  now,  there  can  be  no  doubt 
that  an  act  of  Congress  undertaking  to  reg- 
ulate commerce  in  the  District  of  Columbia 
and  the  territories  of  the  United  States 
would  necessarily  supersede  the  territorial 
law  r^ulating  the  same  subject. 

Is  ihe  Federal  employers'  liability  act  of 
June  11,  1906,  unconstitutional  so  far  as 
it  relates  to  common  carriers  engaged  in 
trade  or  commerce  in  the  territories  of  the 
United  States?  It  has  been  suggested  that 
this  question  is  foreclosed  by  a  decision 
of  this  court  in  the  Employers'  Liability 
Cases,  supra.  In  that  case  this  court  held 
that,  conceding  the  power  of  Congress  to 
regulate  the  relations  of  employer  and  em- 
ployee engaged  in  interstate  commerce,  the 
act  of  June  11,  1906  (34  SUt.  at  L.  232, 
chap.  3073,  U.  S.  Comp.  Stat.  Supp.  1907, 
p.  891),  was  unconstitutional  in  this:  that, 
in  its  provisions  regulating  interstate  com- 
merce. Congress  exceeded  its  constitutional 
authority  in  undertaking  to  make  employers 
responsible  not  only  to  employees  when  en- 
gaged in  interstate  commerce,  but  to  any  of 
its  employees,  whether  engaged  in  interstate 
commerce  or  in  commerce  wholly  within  a 
state.  That  the  unconstitutionality  of  the 
act,  so  far  as  it  relates  to  the  District  of 
Columbia  and  the  territories,  was  not  deter- 
mined, is  evident  from  a  consideration  of 
the  opinion  of  the  court  in  the  case.  In 
answering  the  suggestion  that  the  words 
"any  employee"  in  the  statute  should  be  so 
read  as  to  mean  only,  employees  engaged 
t4]  *in  interstate  commerce,  Mr.  Justice 
White,  delivering  the  opinion  of  the  court, 
■aid: 

"But  this  would  require  us  to  write  into 
the  statute  words  of  limitation  and  restric- 
tion not  found  in  it.  But,  if  we  could  bring 
ourselves  to  modify  the  statute  by  writing 
in  the  words  suggested,  the  result  would 
be  to  restrict  the  operation  of  the  act  as 
to  the  District  of  Columbia  and  the  territo- 
ries. We  say  this  because,  immediately  pre- 
ceding the  provision  of  the  act  concerning 
earrien  engaged  in  commerce  between  the 
states  and  territories  is  a  clause  making  it 
applicable  to  'every  common  carrier  engaged 
in  trade  or  commerce  in  the  District  of 
Columbia  or  in  any  territory  of  the  United 
States.'  It  follows,  therefore,  that  common 
carriers  in  such  territories,  even  although 
not  engaged  in  interstate  commerce,  are,'  by 
the  act,  made  liable  to  'any'  of  their  em- 
ployees, aa  therein  defined.  The  legislative 
power  of  Congress  over  the  District  of  Co- 
lumbia and  the  territories  being  plenary, 
and  not  depending  upon  the  interstate  com- 
merce clause,  it  results  that  the  provision 
aa  to  the  District  of  Columbia  and  the  ter- 
ritories, if  standing  alone,  could  not  be  ques- 
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tioned.  Thus  it  would  come  to  pass,  if  we 
could  bring  ourselves  to  modify  the  statute 
by  writing  in  the  words  suggested,  that  is, 
by  causing  the  act  to  read  'any  employee 
when  engaged  in  interstate  commerce,'  we 
would  restrict  the  act  as  to  the  District  of 
Columbia  and  the  territories,  and  thus  de- 
stroy it  in  an  important  particular.  To 
write  into  the  act  the  qualifying  words, 
therefore,  would  be  but  adding  to  its  pro- 
visions in  order  to  save  it  in  one  aspect, 
and  thereby  to  destroy  it  in  another;  that 
is,  to  destroy  in  order  to  save,  and  to  save 
in  order  to  destroy."    207  U.  S.  500. 

A  perusal  of  this  portion  of  the  opinion 
makes  it  evident  that  it  was  not  intended 
to  hold  the  act  unconstitutional  in  so  far 
as  it  related  to  the  District  of  Columbia  and 
the  territories,  for  it  is  there  suggested  that 
to  interpolate  in  the  act  the  qualifying 
words  contended  for  would  destroy  the  act 
in  respect  to  the  District  of  Columbia  and 
the  territories  by  'limiting  its  opera-  [t5 
tion  in  a  field  where  Congress  has  plenary 
power,  and  did  not  depend  for  its  authority 
upon  the  interstate  conjmerce  clause  of  the 
Constitution.  The  act  in  question  is  set 
forth  in  full  in  a  note  to  Employers'  Liabil- 
ity Cases  (Howard  v.  Illinoia  C.  R.  Co.)  207 
U.  S.  490,  52  L.  ed.  305,  28  bup.  Ct  Rep. 
141.  We  are  concerned  in  the  present  case 
with  its  first  section  only.  This  section 
reads: 

"That  every  common  carrier  -engaged  in 
trade  or  commerce  in  the  District  of  Co- 
lumbia, or  in  any  territory  of  the  United 
States,  or  between  the  several  states,  or  be- 
tween any  territory  and  another,  or  between 
any  territory  or  territories  and  any  state 
or  states,  or  the  District  of  Columbia,  or 
with  foreign  nations,  or  between  the  Dis* 
trict  of  Columbia  and  any  state  or  states 
or  foreign  nations,  shall  be  liable  to  any 
of  its  employees,  or,  in  the  case  of  his 
death,  to  his  personal  representative  for 
the  benefit  of  his  widow  and  children,  if 
any;  if  none,  then  for  his  parents;  if  none, 
then  for  his  next  of  kin  dependent  upon  him, 
for  all  damages  which  may  result  from  the 
negligence  of  any  of  its  officers,  agents,  or 
employees,  or  by  reason  of  any  defect  or 
insufficiency  due  to  its  n^ligence  in  its  cars, 
engines,  appliances,  machinery,  track,  road* 
bed,  ways,  or  works." 

A  perusal  of  the  section  makes  it  evident 
that  Congress  is  here  dealing,  first,  witli 
trade  or  commerce  in  the  District  of  Colum- 
bia and  the  territories;  and,  second,  with 
interstate  commerce,  commerce  with  foreign 
nations,  and  between  the  territories  and  the 
states.  As  we  have  already  indicated,  its 
power  to  deal  with  trade  or  commerce  in 
the  District  of  Columbia  and  the  territories 
does  not  depend  upon  the  authority  of  tha 
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interstate  commerce  clause  of  the  Constitu- 
tion. Upon  the  other  hand,  the  regulation 
sought  to  be  enacted  as  to  commerce  be- 
tween the  states  and  with  foreign  nations 
depends  upon  the  authority  of  Congress 
granted  to  it  by  the  Constitution  to  reg- 
ulate commerce  among  the  states  and  with 
foreign  nations.  As  to  the  latter  class, 
Congress  was  dealing  with  a  liability  or- 
dinarily governed  by  state  statutes,  or  con- 
trolled by  the  common  law  as  administered 
06]  in  the  'several  states.  The  Federal  pow- 
er of  regulation  within  the  states  is  limited 
to  the  right  of  Congress  to  control  trans- 
actions of  interstate  commerce;  it  has  no 
authority  to  regulate  commerce  wholly  of 
a  domestic  character.  It  was  because  Con- 
gress had  exceeded  its  authority  in  attempt- 
ing to  regulate  the  second  class  of  com- 
merce named  in  the  statute  that  this  court 
was  constrained  to  hold  the  act  unconstitu- 
tional. The  act  undertook  to  fix  the  lia- 
bility as  to  '*any  employee/'  whether  en- 
gaged in  interstate  commerce  or  not;  and, 
in  the  terms  of  the  act,  had  so  interwoven 
and  blended  the  regulation  of  liability  with- 
in the  authority  of  Congress  with  that 
which  was  not  that  the  whole  act  was  held 
invalid  in  this  respect. 

It  is  hardly  necessary  to  repeat  what  this 
court  has  often  affirmed,  that  an  act  of 
Congress  is  not  to  be  declared  invalid  ex- 
cept for  reasons  so  clear  and  satisfactory 
as  to  leave  no  doubt  of  its  unconstitution- 
ality. Furthermore,  it  is  the  duty  of  the 
court,  where  it  can  do  so  without  doing  vio- 
lence to  the  terms  of  an  act,  to  construe  it 
so  as  to  maintain  its  constitutionality;  and, 
whenever  an  act  of  Congress  contains  unob- 
jectionable provisions  separable  from  those 
found  to  be  unconstitutional,  it  is  the  duty 
of  this  court  to  so  declare,  and  to  maintain 
the  act  in  so  far  as  it  is  valid.  It  was  held 
in  the  Employers'  Liability  Cases  that,  in 
order  to  sustain  the  act,  it  would  be  neces- 
sary to  write  into  its  provisions  words 
which  it  did  not  contain. 

Coming  to  consider  the  statute  in  the 
light  of  the  accepted  rules  of  construction, 
we  are  of  opinion  that  the  provisions  witli 
reference  to  interstate  commerce,  which 
were  declared  unconstitutional  for  the  rea- 
sons stated,  are  entirely  separable  from,  and 
in  nowise  dependent  upon,  the  provisions  of 
the  act  regulating  commerce  within  the  Dis- 
trict of  Columbia  and  the  territories.  Cer- 
tainly these  provisions  could  stand  in  sep- 
arate acts,  and  the  right  to  regulate  one 
class  of  liability  in  nowise  depends  upon  | 
the  other.  Congress  might  havt  regulated 
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the  subject  by  laws  applying  alone  to  the 
territories,  *and  left  to  the  various  [07 
states  the  regulation  of  the  subject-matter 
within  tlieir  borders,  as  had  been  the  prac- 
tice for  many  years. 

It  remains  to  inquire  whether  it  is  plain 
that  Congress  would  have  enacted  the  legis- 
lation had  the  act  been  limited  to  the  reg- 
ulation of  the  liability  to  employees  en- 
gaged in  commerce  within  the  District  of 
Columbia  and  the  territories.  If  we  are  sat- 
isfied that  it  would  not,  or  that  the  matter 
is  in  such  doubt  that  we  are  unable  to  say 
what  Congress  would  have  done  omitting 
the  unconstitutional  feature,  then  the  stat- 
ute must  fall.  Illinois  C.  R.  Co.  v.  Mc- 
Kendree,  203  U.  S.  514,  51  L.  ed.  208,  27 
Sup.  Ct.  Rep.  153;  Employers'  Liability 
Cases,  supra. 

When  we  consider  the  purpose  of  Con- 
gress to  regulate  the  liubility  of  employer  to 
employee,  and  its  evident  intention  to 
change  certain  rules  of  the  common  law 
which  theretofore  prevailed  as  to  the  re- 
sponsibility for  negligence  in  the  conduct 
of  the  business  of  transportation,  we  think 
that  it  is  apparent  that,  had  Congress  not 
undertaken  to  deal  with  this  relation  in  the 
states  where  it  had  been  regulated  by  local 
law,  it  would  have  dealt  with  the  subject 
and  enacted  the  curative  provisions  of  the 
law  applicable  to  the  District  of  Columbia 
and  the  territories,  over  which  its  plenary 
power  gave  it  the  undoubted  right  to  pass 
a  controlling  law,  and  to  make  uniform  reg- 
ulations governing  the  subject. 

Bearing  in  mind  the  reluctance  with 
which  this  court  interferes  with  the  action 
of  a  co-ordinate  branch  of  the  government, 
and  its  duty,  no  less  than  its  disposition, 
to  sustain  the  enactments  of  the  national 
legislature,  except  in  clear  cases  of  inva- 
lidity, we  reach  the  conclusion  that,  in  the 
aspect  of  the  act  now  under  consideration, 
the  Congress  proceeded  within  its  constitu- 
tional power,  and  with  the  intention  to 
regulate  the  matter  in  the  District  and  ter- 
ritories, irrespective  of  the  interstate  com- 
merce feature  of  the  act. 

While  not  binding  as  authority  in  this 
court,  we  may  note  that  the  act,  so  far 
as  it  relates  to  the  District  of  Columbia, 
*was  sustained  in  a  well-considered  [08 
opinion  by  the  court  of  appeals  of  the  Dis- 
trict of  Columbia.  Hyde  v.  Southern  R. 
Co.  31  App.  D.  C.  406. 

The  judgment  of  the  Supreme  Court  of 
Texas  is  affirmed. 
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ALPHBUS  B.  8TICKNEY  and  Charles  H. 
P.  Smith,  IteceiTeTs  of  the  Cbicago  Great 
Western   Railway  Company  et  al. 

(Bee  S.  C.  Rep(irUr>a  ed.  9S-I10.) 

Carriers  —  terminal    cba^ea  —  reaaon- 


1.  A  terminal  charge  for  delivering  car 
load*  of  live  atock  to  the  Union  St«ck  Yards 
in  CUicago,  a  point  bejond  the  carrier's 
line,  it  in  itaelf  iuBt  and  reaionable,  and 
aeparatel;  stated  in  the  tariff  icheduleB,  aa 
required  by  the  act  of  June  29,  1006  (34 
But.  at  L.  6B4,  chap.  3501,  U.  S.  Comp. 
SUt.  Supp.  1907,  p.  802),  f  2,  cannot  be 
condemned  or  the  carrier  required  to  re- 
duce it,  on  the  ground  that  it,  taken  with 

Grior    charges   of    transportation    over    the 
net  of  the  carrier,  or  of  connecting  car- 
rier*, makes  the  total  charge  to  the  shipper 
an  reason  able. 
(For  other  cnwi,  see  Carriers,  III.  f,  In  Dlaesl 

Sd|).  CX  1908.1 
Carriers  —  pobllshlng  tariffs  —  acpnrot- 
1ns  terminal  charges. 

2.  Carrier!  separateljr  stat«  the  terminal 
ehsrges  for  delivering  live  stock  beyond 
their  own  lines  to  the  Union  Stock  Yards 
in  Chicago,  as  required  by  the  act  o(  June 
E9,  1000,  i  2.  where  tliEir  tarilT  schedules 
inform  shippers  that  the  live  stock  rates  to 
Chicago  apply  only  to  deliveries  at  the  car- 
riers' own  yards  and  that,  for  transporta' 
tion  to  the  Union  Stock  Yards,  a  stated  ad- 
ditional charge  will  be  made,  the  amount  of 
such  charge  twing  entered,  not  upon  the  gen- 
eral freight  charges  of  the  companies,  but  as 
a  separate  item. 

(F'or  nilier  raws,  ate  Carriers,  III.  g.  In  Dlsesl 
8dii.  CL  ie08.1 

[No.   SSI.] 


APPEAL  from  the  Circuit  Court  of  the 
United  SUtea  for  the  District  of  Min- 
nesota to  review  a  decree  enjoining  the  en- 
forcement of  an  order  of  the  Interstate 
Commerce  Commission,  requiring  certain 
railroads  to  reduce  to  91  per  car  their  ter- 
minal charges  for  transporting  live  stock 
beyond  their  lines  to  the  Union  Stock  Yards 
in  Chicago.  ARlrmed. 
See  same  case  below,  IM  Fed.  CSS. 

Statement  by  Mr.  Justice  Brewer; 
•  »]  *0n  December  10,  1D0T,  the  Inter- 
state Commerce  Commission  entered  an 
order  requiring  certain  railroads  run- 
ning into  Chicago  to  cease  and  desist  from 
making  a  terminal  charge  of  tZ  per  ear 
for  the  transportation  of  live  stock  be- 
yond the  tracks  of  said  railroads  in  Chi- 
cago, and  for  delivery  thereof  at  Uie 
US 


Union  Stock  Yard*,  and  requiring  tbem  to 
establish  and  put  in  force  for  said  serv- 
ices a  charge  of  fl  per  car.  Compliance 
with  the  order  was  postponed  by  tbe  Com- 
mission until  May  15,  1008.  On  May  7, 
1008,  tlie  appellees  Bled  this  bill  in  tbe  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Minnesota,  to  restrain  the  enforce- 
ment of  said  order,  averring  that  the  actuv' 
cost  to  them  for  such  terminal  services  ex- 
ceeded in  esch  instance  the  sum  of  $2  per 
car,  and  that  the  companies  were  making  de- 
livery at  a  charge  less  than  such  actual 
cost;  that  therefore  the  reduction  of  the 
charge  by  the  commiasion  to  $1  per  car  was 
unreasonable,  oppressive,  and  unlawful.  A 
hearing  waa  had  before  three  jndgea  of  the 
eighth  circuit,  and  a  restraining  order  en- 
tered as  prayed  for  hy  tbe  railroad  compa- 
nies, from  which  order  an  appeal  was  taken 
to  this  court. 

Assistant  to  tbe  Attorney  General  Bill* 
and  Mr.  S.  H.  Cowan  argued  tlie  cause 
and  filed  a  brief  for  appellant: 

The  Commission  did  not  commit  an  error 
of  law  in  considering  the  terminal  charge 
and  the  through  rate  together. 

Interstate  Commerce  Commiasion  v.  Chi- 
cago, B.  t  Q.  R.  Co.  ISO  U.  S.  320,  4G  L. 
ed.  1182,  22  Sup.  Ct  Rep.  824. 

The  railroads  have  created  the  Union 
Stock  Yards.  They  have  made  it  their 
depot.  They  have  made  it  tbe  only  avail- 
able place  for  delivering  live  stock  in  Chi- 
cago. They  have  made  it  the  greatest  live 
stock  market  in  America.  They  have  used 
it  as  such  for  thirty  years.  They  cannot 
now,  hy  pretending  to  create  a  terminal 
service,  and  by  pretending  to  construct  otiier 
live  stock  depots,  charge  an  extra  fee  or 
an  additional  rate  tor  delivering  at  the 
Union  Stock  Yards. 

Covington  Stock  Yards  Co.  v.  Keith,  13» 
U.  S.  128,  35  L.  ed.  73,  11  Sup.  Ct.  Rep. 
409. 

The  cost  of  a  particular  service  is  not  • 
proper  test  of  the  reasonableness  of  tb« 
charge  for  it  when  the  service  performed  ia 
part  of  a  larger  transaction. 

Minneapolis  A  St.  L.  R.  Co.  v.  Minnesota, 
186  U.  S.  267,  267,  46  L.  ed.  1151,  1157,  £8 
Sup.  CL  Rep.  BOO;  SL  Louis  A  S.  P.  R.  Co. 
T.  Gill.  156  U.  8.  640,  39  L.  ed.  507,  15  Sup. 
Ct.  Bep.  4S4;  Atlantic  Coast  Line  R.  Co. 
V.  North  Carolina  Corp.  Commission,  206 
U.  B.  >,  51  L.  ed.  033,  27  Sup.  Ct.  RepL 
585,  11  A.  A  E.  Ann.  Gas.  398;  Covington 
i,  L.  Tump.  Road  Co.  v.  Sandford,  164  U. 
S.  506,  41  L.  ed.  5G6,  IT  Sup.  Ct  Rep.  108; 
Alabama  A  T.  R.  Co.  v.  Mississippi  R.  Com* 
mission,  203  U.  S.  406,  51  L.  ed.  260,  27 
Sup.  Ct.  Rep.  163;  Railroad  Commission  t. 
Weld,  06  Tex.  408,  73  S.  W.  620. 
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The  claim  of  the  rai1ron<lA,  that  the  Com- 
mission's order  rctiuircs  thorn  to  perform 
the  alleged  terminal  service  for  less  than 
eost,  and  that  the  cost  of  snch  service  is 
more  than  $2,  requires  them  to  contend  for 
too  much.  The  railroads  themselves  make 
the  $2  charge,  and  if  this  is  below  the  cost, 
it  only  evidences  the  fact  that  the  railroads 
look  to  the  through  rate  for  compensation 
for  the  terminal  service.  They  cannot  be 
presumed  to  perform  any  service  gratui- 
tously. 

Interstate  Commerce  Commission  v.  Chi- 
cago, B.  &  Q.  R.  Co.  supra;  Pierce  v.  Mil- 
waukee A,  St  P.  R.  Co.  23  Wis.  387. 

Every  intendment  of  law  and  fact  should 
avail  to  support  the  Comniis5tion's  order. 

Bates  &  G.  Co.  v.  Payne,  10^' U.  S.  lOG, 
48  L.  ed.  804,  24  Sup.  Ct!  Ucp.  595;  Marquez 
V.  Frisbie,  101  U.  S.  473,  25  L.  ed.  800. 

Mr.  William  D.  McTIuj^li  ar<rued  the 
cause  and  filed  a  brief  for  appolloes: 

Railroad  companies  have  a  legal  right  to 
divide  their  rates,  and  thus  make  a  dcnnitc 
charge  for  transportation  from  the  points  of 
shipment  to  Chicago,  and  a  Ke])arate  termi- 
nal charge  for  delivery  to  the  stock  yard^,  a 
point  beyond  the  lines  of  tlie  respective 
carriers. 

Interstate  Commerce  Commission  v.  Chi- 
cago, B.  &  Q.  R.  Co.  180  U.  S.  320,  335,  40 
I^  ed.  1182,  1190,  22  Sup.  Ct.  Rep.  824. 

llie  separate  terminal  charge  of  $2  per 
car,  made  by  the  railroad  companies  for  the 
delivery  by  them  of  live  stock  to  the  stock 
yards,  a  point  beyond  the  lines  of  their  re- 
spective railroads,  is  not  excessive,  since  it 
is  less  than  the  actual  cost  to  the  railroads 
for  the  performance  of  such  service. 

Interstate  Commerce  Commii^sion  v.  Clu- 
cago,  B.  k  Q.  R.  Co.  18G  U.  S.  326,  46  L.  ed. 
1187,  22  Sup.  Ct.  Rep.  824. 

A  railroad  company  is  entitled  to  reason- 
able compensation  for  a  separate  service  for 
which  a  separate  charge  is  lawfully  mside. 

Southern  R.  Co.  v.  St.  Louis  Hay  &,  Grain 
Co.  214  U.  S.  297,  53  L.  ed.  1004,  29  Sup. 
Ct.  Rep.  078. 

Mr.  Walker  D.  HInes  also  argued  the 
cause  and  filed  a  brief  for  appellees. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  controversy  as  to  this  terminal  charge 
has  been  of  long  duration.  A  history  of  it 
antecedent  to  the  present  litigation  is  to  be 
found  in  Interstate  Commerce  Commission  v. 
Chicago,  B.  A  Q.  R.  Co.  186  U.  S.  320,  40 
L.  ed.  1182,  22  Sup.  Ct.  Rep.  824. 

It  is  well  to  understand  the  precise  ques- 
tion which  is  presented  in  this  case.  That 
question  is  the  validity  of  the  terminal 
charge  of  $2  per  car.  The  report  of  the 
64  li.  ed.  9 


Commission  opens  with  this  statement: 
'The  subject  of  this  complaint  is  the  so- 
called  terminal  charge  of  $2  per  car  im- 
posed by  the  defendants  for  the  delivery  of 
car  loads  of  live  stock  at  the  Union  Stock 
Yards  in  Chicago,"  and  its  order  was  in 
terms  that  the  railroad  companies  be — "re- 
quired to  cease  and  desist  on  or  before  the 
1st  day  of  February,  1908,  from  exacting  for 
tlie  delivery  of  live  stock  at  the  Union  Stock 
Yards,  in  Chicago,  Illinois,  with  respect  to 
shipments  of  live  stock  transported  by  them 
from  points  outside  of  that  state,  their 
present  terminal  charge  of  $2  per  car. 

"It  is  further  ordered  that  said  defend- 
ants be,  and  they  are  hereby,  notified  and 
required  to  establish  and  put  in  force  on  or 
before  the  1st  day  of  February,  1908,  and 
apply  thereafter  during  a  period  of  not  less 
tlian  two  years,  for  the  delivery  of  live  stock 
at  the  Union  Stock  Yards,  in  said  Chicago, 
with  respect  to  shipments  of  live  stock 
transported  by  them  from  points  outside  the 
state  of  Illinois,  a  terminal  ouarge  wliici 
sliall  not  exceed  $1  per  car,  if  any  ter- 
minal charge  is  maintained  by  them." 

The  2d  section  of  the  act  known  as  the 
"Hepburn  act"  (an  act  to  amend  the  inter- 
state commerce  act,  passed  on  June  29,  1906, 
34  Stat,  at  L.  584,  chap.  359],  U.  S.  Comp. 
Stat.  Supp.  1907,  p.  892)  requires  carriers 
to  file  with  the  Commission,  and  print  and 
keep  open  to  inspection,  *schedules  [105 
showing,  among  other  things,  "separately 
all  terminal  charges  .  .  .  and  any  rules 
or  regulations  which  in  any  wise  change, 
afTect,  or  determine  any  part  or  the  aggre- 
gate of  such  aforesaid  rates."  By  §  4,  the 
Commission  is  authorized  and  required,  up- 
on a  complaint,  to  inquire  and  determine 
what  would  be  a  just  and  reasonable  rate 
or  rates,  charge  or  charges.  This,  of  course, 
includes  all  charges,  and  the  carrier  is  en- 
titled to  have  a  finding  that  any  particu- 
lar charge  is  unreasonable  and  unjust  be- 
fore it  is  required  to  change  such  charge. 
For  services  that  it  may  render  or  procure 
to  be  rendered  of!  its  own  line,  or  outside 
the  mere  matter  of  tranrportation  over  its 
line,  it  may  charge  and  receive  compensa- 
tion. Soutliern  R.  Co.  v.  St.  Louis  Hay  &. 
Grain  Co.  214  U.  S.  297,  53  L.  ed.  1004,  29 
Sup.  Ct.  Rep.  678.  If  the  terminal  charge 
be,  in  and  of  itself,  just  and  reasonable,  it 
cannot  be  condemned  or  the  carrier  required 
to  change  it  on  the  ground  that  it,  taken 
with  prior  charges  of  transportation  over 
the  lines  of  the  carrier  or  of  connecting  car- 
riers, makes  the  total  charge  to  the  shipper 
unreasonable.  Tiiat  which  must  be  correct- 
ed and  condemned  is  not  the  just  and  rea- 
sonable terminal  charge,  but  those  prior 
charges  which  must  of  themselves  be  unrea- 
sonable in  order  to  make  the  aggregate  of 
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the  charge  from  the  point  of  shipment  to 
that  of  delivery  unreasonable  and  unjust. 
In  order  to  avail  itself  of  the  benefit  of  this 
rule,  the  carrier  must  separately  state  its 
terminal  or  other  special  charge  complained 
of;  for,  if  many  matters  are  lumped  in  a 
single  charge,  it  is  impossible  for  either  ship- 
per or  Commission  to  determine  how  much 
of  the  lump  charge  is  for  the  terminal  or 
special  services.  The  carrier  is  under  no 
obligations  to  charge  for  terminal  services. 
Business  interests  may  justify  it  in 
waiving  any  such  charge,  and  it  will  be 
considered  to  have  waived  jt  unless  it  makes 
plain  to  both  shipper  and  Commission  that 
it  is  insisting  upon  it.  In  the  case  in  186 
U.  S.  supra,  we  sustained  the  decree  of  the 
lower  court,  restraining  the  reduction  of  the 
terminal  charge  from  $2  to  $1  as  to  all  stock 
shipped  to  Chicago,  although  the  Commis- 
sion had  stated  that  there  had  been  a  reduc- 
106]  tion  of  the  through  rate  *from  cer- 
tain points  by  from  $30  to  $16,  in  refer- 
ence to  which  reduction  and  its  effect  upon 
the  order  of  the  Commission  we  said,  speak- 
ing by  Mr.  Justice  White,  after  quoting 
from  the  report  of  the  Commission  (pp. 
338,  339) : 

"In  other  words,  it  was  held  that  the  rate, 
which  was  unjust  and  unreasonable  solely 
because  of  the  $1  excess,  continued  to  be 
unjust  and  unreasonable  after  this  rate  had 
been  reduced  by  from  ten  to  fifteen  dollars. 
This  was  based  not  upon  a  finding  of  fact, 
^-as,  of  course,  it  could  not  have  been  so 
based, — ^but  rested  alone  on  the  ruling  by  the 
Commission  that  it  could  not  consider  the 
reduction  in  the  through  rate,  but  must 
confine  its  attention  to  the  $2  terminal  rate, 
since  that  alone  was  the  subject-matter  of 
the  complaint.  But,  as  we  have  previously 
shown,  the  Commission,  in  considering  the 
terminal  rate,  had  expressly  found  that  it 
was  less  than  the  cost  of  service,  and  was 
therefore  intrinsically  just  and  reasonable, 
and  could  only  be  treated  as  unjust  and  un- 
reasonable by  considering  'the  circumstan- 
ces of  the  case;'  that  is,  the  through  rate 
and  the  fact  that  a  terminal  charge  was  in- 
eluded  in  it,  which,  when  added  to  the  $2 
charge,  caused  the  terminal  charge  as  a 
whole  to  be  unreasonable.  Having,  there- 
fore, decided  that  the  $2  terminal  charge 
could  only  be  held  to  be  unjust  and  unrea- 
sonable by  combining  it  with  the  charge  em- 
braced in  the  through  rate,  necessarily  the 
through  rate  was  entitled  to  be  taken  into 
consideration  if  the  previous  conclusions 
of  the  Commission  were  well  founded.  It 
cannot  be  in  reason  said  that  the  inherent 
reasonableness  of  the  terminal  rate,  sepa- 
rately considered,  is  irrelevant  because  its 
reasonableness  is  to  be  determined  by  con- 
sidering the  through  rate  and  the  terminal 
114 


charge  contained  in  it,  and  yet,  when  the 
reasonableness  of  the  rate  is  demonstrated, 
by  considering  the  through  rate  as  reduced, 
it  be  then  held  that  the  through  rate  should 
not  be  considered.  In  other  words,  two  ab- 
solutely conflicting  propositions  cannot  at 
the  same  time  be  adopted.  As  the  finding 
was  that  both  the  terminal  charge  of  $2 
and  the  through  rate  as  reduced,  when  sepa- 
rately considered,  were  *just  and  rea-  [107 
sonable,  and  as  the  further  finding  was 
that,  as  a  consequence  of  the  reduction 
of  from  ten  to  fifteen  dollars  per  car,  tlie 
rates,  considered  together,  were  just  and 
reasonable,  it  follows  that  there  can  be 
no  possible  view  of  the  case  by  which  the 
conclusion  that  the  rates  were  unjust  and 
unrcasonaMe  can  be  sustained." 

The  tarifT  schedules  of  the  appellees  make 
clear  the  separate  terminal  charge  for  de- 
livery from  their  own  lines  to  the  Union 
Stock  Yards.  We  quote  the  schedule  of  the 
Chicago  &  Northwestern  Railroad  Company: 

'The  live  stock  station  and  stock  yards  of 
this  company  in  Chicago  are  located  at  May- 
fair,  and  the  rates  named  herein  apply  only 
to  live  stock  intended  for  delivery  at  or  re- 
ceived and  transported  from  the  stock  yards 
of  the  company  at  Mayfair,  in  Chicago. 

"Upon  all  live  stock  consigned  to  or  from 
the  Union  Stock  Yards  in  Chicago  or  indus- 
tries located  on  the  Union  Stock  Yards  Rail- 
way, or  the  Indiana  State  Line  Railway, 
and  transported  and  delivered  to  or  received 
and  transported  from  said  Union  Stock 
Yards  or  said  industries  located  on  said 
Union  Stock  Yards  Railway,  or  the  Indiana 
State  Line  Railway,  aforesaid,  a  charge  of 
two  dollars  ($2)  per  car  will  be  made  for 
the  special  and  separate  service  of  transport- 
ing such  cars  to  said  Union  Stock 
Yards  or  to  said  industries  on  said 
Union  Stock  Yards  Railway,  or  the  Indiana 
State  Line  Railway,  from  this  company's 
own  rails,  or  of  transporting  such  cars  from 
said  Union  Stock  Yards,  or  said  industries 
on  said  Union  Stock  Yards  Railway,  or  the 
Indiana  State  Line  Railway,  to  this  com- 
pany's own  rails." 

The  others  are  equally  specific.  In  some 
of  them,  as  in  the  Atchison,  Topeka,  &.  Santa 
Fe  Railway  Company,  it  is  provided: 

"The  attention  of  the  shipper  must  be  and 
is  called  to  the  fact  that  the  transportation 
charge  on  live  stock  delivered  at  our  own 
yards  at  Corwith  in  Chicago  will  be  two  dol- 
lars ($2)  per  car  less  than  when  delivered 
at  the  Union  Stock  Yards  *at  Chicago,  [108 
or  at  industries  located  on  the  Union  Stock 
Yards  Railway  or  the  Indiana  State  Line 
Railway,  and  the  agent  should  ascertain 
definitely  at  which  point  the  shipper  desires 
delivery  to  be  made.  The  live-stodc  contract 
must  ^en  be  filled  out  so  as  to  show  the 
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correct  destination  and  rate  as  provided  by 
the  tariff  and  amendments." 

Further,  it  is  shown  by  the  affidavits  that 
the  amount  of  such  terminal  charge  is  not 
entered  upon  the  general  freight  charges  of 
the  companies,  but  is  kept  as  a  separate 
item.  The  Union  Stock  Yards  Company  is 
an  independent  corporation,  and  the  fact,  if 
it  be  a  fact,  that  most  or  even  all  of  its 
stock  is  owned  by  the  several  railroad  com- 
panies entering  into  Chicago,  does  not  make 
its  lines  or  property  part  of  the  lines  or 
property  of  the  separate  railroad  companies. 

With  reference  to  the  reasonableness  of 
the  terminal  charge,  it  was  stipulated  on  the 
hearing  before  the  Interstate  Commerce 
Commission  that  all  the  testimony  taken  in 
the  former  proceedings  might  be  considered. 
It  also  appears  that  additional  testimony  was 
thers  offered.  None  of  this  testimony  has 
been  printed  in  the  record  presented  to  us. 
We  have,  however,  our  former  decision  as 
well  as  the  report  of  the  Commission  on  the 
recent  hearing,  and  also  the  affidavits  filed 
on  this  application,  and  can  consider  them. 
It  appears  from  the  former  case  that,  after 
some  discussion,  when  testimony  was  being 
offered  on  the  question  of  reasonableness, 
the  Commission  suggested  that  it  was  prob- 
ably unnecessary  to  offer  further  evidence, 
and  said  (p.  327): 

"To  remove  all  doubt  upon  that  subject, 
however,  if  it  is  not  clearly  found,  we  now 
find  that,  looking  entirely  to  the  cost  of 
service,  and  including  as  a  part  of  that  cost 
the  trackage  charge  paid  the  Union  Stock 
Yards  &  Transit  Company  and  the  unload- 
ing charge  paid  that  same  company,  the 
amount  of  this  terminal,  if,  under  the  cir- 
cumstances of  this  case,  it  is  proper  to  im- 
pose, the  charge  is  reasonable.  If  any  modi- 
fication of  the  present  findings  is  necessary, 
they  are  hereby  modified  to  that  extent." 
109]  Mnd  in  the  excerpt  put  into  the 
margin  in  the  opinion  of  this  court  is  a 
statement  of  the  actual  and  estimated  ex- 
pense to  the  different  railroads  for  making 
such  delivery,  which  makes  it  quite  clear 
that  the  charge  was  a  reasonable  one.  This 
finding  as  to  the  reasonableness  of  the  charge 
was  repeated  again  by  the  Commission. 

In  its  report  in  the  present  case  it  said: 

"The  original  case  did  not  show  the  cost 
of  making  delivery  of  other  kinds  of  car- 
load freight  at  this  market,  but  the  present 
record  shows  that  the  average  cost  to  one 
defendant,  the  Atchison,  Topeka,  &  Santa  Fe 
Railway  Company,  of  delivering  all  kinds  of 
car  load  freight,  including  live  stock,  is 
$5.40  per  car,  while  the  cost  of  delivering 
live  stock  is  not  far  from  $2  per  car.  The 
testimony  further  indicates  that  the  average 
cost  of  delivering  all  kinds  of  car-load  i 
freight  does  not  differ  much  in  the  case  of ' 
94  I«.  ed. 


the  Santa  Fe  from  that  in  the  case  of  the 
other  defendants,  although  it  does  ap- 
pear that  several  of  the  defendants  are  at 
greater  expense  than  $2  per  car  in  making 
delivery  of  live  stock  at  the  stock  yards.  We 
think  it  fairly  appears  upon  this  record  that 
the  total  cost  to  these  defendants  of  deliv- 
ering live  stock  at  the  Union  Stock  Yards, 
including  the  trackage  charge,  is  not  much, 
if  any,  above  one  half  the  average  cost  of 
handling  all  car-load  freight  in  the  city  of 
Chicago." 

Under  those  circumstances  it  seems  impos- 
sible to  avoid  the  conclusion  that,  consid- 
ered of  and  by  itself,  the  terminal  charge  of 
$2  a  car  was  reasonable.  If  any  shipper  is 
wronged  by  the  aggregate  charge  from  the 
place  of  shipment  to  the  Union  Stock  Yards, 
it  would  seem  necessarily  to  follow  that  the 
wrong  was  done  in  the  prior  charges  for 
transportation,  and,  as  we  have  already  stat- 
ed, should  be  corrected  by  proper  proceed- 
ings against  the  companies  guilty  of  that 
wrong,  otherwise  injustice  will  be  done.  If 
this  charge,  reasonable  in  itself,  be  reduced, 
the  Union  Stock  Yards  Company  will  suffer 
loss  while  the  real  wrongdoers  will  escape. 
It  may  be  that  it  is  more  convenient  for 
the  Commission  to  strike  at  the  terminal 
•charge,  but  the  convenience  of  Com-  [110 
mission  or  court  is  not  the  measure  of  jus- 
tice. 

We  are  unable  to  find  any  error  in  the 
conclusions  of  the  trial  judges,  and  their  or- 
der is  therefore  affirmed. 


HANOVER  NATIONAL  BANK  OP   THB 
CITY  OF  NEW  YORK,  Plff.  in  Err., 

V. 

WILLIAM  F.  SUDDATH,  as  Receiver  of 
the  American  National  Bank  of  Abilene. 

(See  S.  C.  Reporter's  ed.  110-122.) 

Banks  •»  lien  •»  on  security  deposited 
for  spectflc  purpose. 

1.  A  bank  which  refuses  to  discount  notes 
sent  to  it  by  a  correspondent  bank  for  dis- 
count and  credit  has  no  right,  by  virtue  of 
its  general  bankers'  lien^  to  apply  such 
notes  as  collateral  to  the  payment  of  a  loan 
voluntarily  made  to  cover  an  overdraft  of 
such  correspondent  bank. 

[For  other  cases,  see  Banks,  I.  h,  in  Digest 
Sup.  Ct.  1008.] 

Banks  •»  lien  •»  under    special    agree- 
ment. 

2.  Notes  sent  to  a  bank  by  its  correspond- 
ent for  discount  and  credit,  which  such  bank 
refuses  to  rediscount,  cannot  be  hold  by  it 
as  collateral  to  the  payment  of  a  loan  vol* 

Note. — On  banker's  liens — see  notes  to 
Central  Nat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co.  26  L.  ed.  U.  S.  693,  and  Armstrong 
▼•  Chemical  Nat  Bank,  6  L.RJk.  227. 
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untarily  made  to  cover  an  overdraft,  by  vir- 
tue of  an  agreement  embodied  in  a  printed 
form  prepared  by  such  bank,  and  in  gen- 
eral use  by  it,  which  gives  the  said  bank 
power  to  appropriate  any  securities  "de- 
posited with  said  bank,  or  which  may  here- 
after h%  deposited  with  said  bank,  or  which 
may  be  in  any  wise  in  said  bank  or  under 
its  control,  as  collateral  security  for  loans 
or  advances  already  made  or  hereafter  to 
be  made  to  or  for  account  oV*  its  said  cor- 
respondent by  said  bank,  "or  otherwise." 
(For  other  canes,  see  Bnuks,  I.  b,  in  Digest 
Sup.  Ct.  1008.] 

Banks  •»  lien  •»  by  authority  or  consent. 

3.  The  inaction  of  a  bank  upon  receiving 
notification  that  certain  notes  sent  by  it  to 
another  bank  for  discount  and  credit  would 
not  be  discounted,  but  would  be  held  as  col- 
lateral, and  that  credit  should  either  be 
transferred  from  other  banks  or  currency 
shipped,  is  not  equivalent  to  a  request  on 
its  part  to  pay  overdrafts  previously  drawn 
when  presented,  and  to  hold  as  collateral 
the  notes  which  had  been  sent  for  discount. 
(For  other  cflses,  see  Bauks,  I.  b,  iu  Digest 

Sup.  Ct.  1008.] 

[No.  12.] 

Argued  April  20,  1909.    Decided  November 

29,  1909. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  judgment  which,  on  a  second 
writ  of  error,  affirmed  a  judgment  of  the 
Circuit  Court  for  the  Northern  District  of 
New  York  in  favor  of  the  receiver  of  an  in- 
solvent national  bank  in  an  action  to  re- 
cover from  another  bank  certain  promis- 
sory notes,  or  their  value,  retained  by  the 
latter  bank  as  collateral  to  the  indebted- 
ness of  the  former.    Affirmed. 

See  same  case  below,  82  C.  C.  A.  076,  153 
Fed.  1021 ;  on  first  writ  of  error,  79  C.  C.  A. 
23,  149  Fed.  127. 

The  facts  are  stated  in  the  opinion. 

Mr.  Percy  S.  Dudley  argued  the  cause 
•ad  filed  a  brief  for  plaintiff  in  error: 

The  plaintiff  in  error  had  the  right  to 
retain  the  notes  under  the  express  terms  of 
the  collateral  agreement. 

Hutchinson  v.  Manhattan  Co.  150  N.  Y. 
250,  44  N.  E.  775. 

The  contract  should  be  construed  to  give 
effect  to  each  word  and  clause,  and  to  ef- 
fectuate the  intention  of  the  parties. 

Gillet  V.  Bank  of  America,  160  N.  Y.  549, 
55  N.  E.  292;  Sattler  v.  Hallock,  100  N.  Y. 
291,  46  L.R.A.  679,  73  Am.  St.  Rep.  686,  54 
N.  E.  667;  Church  v.  Hubbart,  2  Cranch, 
233,  2  L.  ed.  264;  United  States  v.  Choctaw 
Nation,  179  U.  S.  494,  531,  45  L.  ed.  291, 
305,  21  Sup.  Ct.  Rep.  149. 

Where  the  intent  requires  it,  a  compre- 
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hensive  interpretation  will  be  given  to 
''otherwise,"  and  the  rule  of  ejusdem  generig 
will  be  held  to  be  inapplicable. 

21  Am.  A,  £ng.  Enc.  Law,  2d  ed.  p. 
1016. 

The  defendant  had  the  right  to  retain 
the  notes  by  virtue  of  its  banker's  lien. 

1  Dan.  Neg.  Inst.  5th  ed.  p.  342,  §  334b; 
1  Morse,  Banks  &  Banking,  4th  ed.  §  324; 
Joyce  V.  Auten,  179  U.  S.  591,  697,  45  L. 
ed.  332,  335,  21  Sup.  Ct.  Rep.  227;  Con- 
tinental Nat  Bank  v.  Wcems,  69  Tex.  489, 
5  Am.  St.  Rep.  85,  6  S.  W.  802. 

The  receiver  of  the  Abilene  bank  has  no 
greater  right  to  recover  these  notes  than 
the  bank  itself  would  have  had  if  it  had 
sued,  and  he  took  the  assets  subject  to  the 
obligation  existing  at  the  time  of  his  ap- 
pointment. 

Scott  V.  Armstrong,  146  U.  S.  499,  36  L. 
cd.  1059,  13  Sup.  Ct.  Rep.  148;  Rankin  ▼. 
City  Nat.  Bank,  208  U.  S.  541,  52  L.  ed. 
610,  28  Sup.  Ct  Rep.  346. 

If  the  Abilene  bank  had  mailed  cash  or 
other  credits  on  January  14th,  it  cannot 
be  doubted  that  the  Hanover  bank  could 
have  lawfully  appropriated  them  for  its  re- 
payment, although  not  received  until  after 
the  failure. 

McDonald  T.  Chemical  Nat  Bank,  174 
U.  S.  610,  620,  43  L.  ed.  1106,  1110,  19 
Sup.  Ct.  Rep.  787;  Ruggles  v.  American 
Cent  Ins.  Co.  114  N.  Y.  415,  11  Am.  St 
Rep.  674,  21  N.  E.  1000. 

If  the  contents  of  the  letter  from  the 
Abilene  bank  had  been  telegraphed  to  the 
Hanover  bank,  there  could  be  no  question 
of  its  authority  to  hold  the  notes  as  col- 
lateral for  its  advances;  and  it  is  submitted 
that  the  action  of  the  Hanover  bank  in 
anticipation  of  authority  was  confirmed  by 
the  letter  then  in  the  mails  and  subsequent- 
ly received. 

McDonald  ▼.  Chemical  Nat  Bank,  supra. 

Mr.  Edward  B.  Whitney  argued  the 
cause,  and,  with  Mr.  Francis  F.  Oldham^ 
filed  a  brief  for  defendant  in  error: 

The  Hanover  bank  had  no  general  banker's 
Hen  on  the  four  notes. 

Brandao  v.  Barnett,  12  Clark  &  F.  787, 
3  Eng.  Rul.  Cas.  592 ;  Story,  Agency,  §  381 ; 
1  Morse,  Banks  k  Banking,  4th  ed.  pp. 
597-599;  Bank  of  the  Metropolis  v.  New 
England  Bank,  1  How.  234-239,  11  L.  ed. 
115,  116;  Leese  v.  Martin,  L.  R.  17  Eq. 
235 ;  Reynes  v.  Dumont,  130  U.  S.  354,  390- 
394,  32  L.  ed.  934,  944,  945,  9  Sup.  Ct  Repw 
486;  1  Jones,  Liens,  2d  ed.  §  244;  Lucas  v. 
Dorrien,  7  Taunt.  278;  Petrie  v.  Myers,  54 
How.  Pr.  513;  Bank  of  Montreal  v.  White, 
154  U.  S.  660,  26  L.  ed.  307,  14  Sup.  Ct 
Rep.  1101;  Libby  y.  Hopkins,  104  U.  8. 
309,  26  L.  ed.  772. 
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The  instrument  is  to  be  construed  strictly 
against  the  bank. 

Gillet  ▼.  Bank  of  America,  160  N.  Y.  549, 
55  N.  £.  202. 

Among  the  circumstances  which  revoke 
an  offer  before  acceptance  is  bankruptcy  of 
one  of  the  parties,  which  transfers  all  his 
property  to  trustees. 

9  Cyc.  Law  k  Proc.  p.  293;  Meynell  ▼. 
Surtees,  25  L.  J.  Ch.  N.  S.  262. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

The  predecessor  of  the  present  receiver  of 
the  American  National  Bank  of  Abilene, 
Texas,  sued,  in  April,  1905,  to  recover  from 
the  Hanover  National  Bank  of  New  York 
four  promissory  notes  or  their  value. 

We  shall  refer  to  the  corporations  as  the 
Abilene    bank  and  the  Hanover  bank. 

At  the  trial,  under  instruction,  there  was 
verdict  for  the  Hanover  bank,  and  the  judg- 
ment thereon  was  reversed.  79  C.  C.  A.  23, 
149  Fed.  127.  If  conformity  to  the  opinion 
of  the  circuit  court  of  appeals,  on  the  new 
trial  a  verdict  was  directed  in  favor  of  the 
receiver,  and  to  reverse  the  affirmance  of 
that  judgment  (82  C.  C.  A.  676,  153  Fed. 
1021 )  this  writ  of  error  is  prosecuted. 

The  facts  are  these:  Prior  to  November, 
1003,  the  Abilene  bank  was  a  correspondent 
of  the  Hanover  bank,  and  had  an  account 
with  the  latter.  The  credit  of  this  account 
was  principally  made  up  by  the  proceeds 
lis]  arising  from  the  rediscounting  *by  the 
Hanover  bank  of  commercial  paper  for  ac- 
count of  the  Abilene  bank.  On  November  27, 
1903,  the  Abilene  bank  signed  an  agreement 
concerning  the  right  of  the  Hanover  bank, 
under  conditions  stated,  to  attribute  to  the 
payment  of  debts  due  it  by  the  Abilene  bank 
securities  in  its  hands  belonging  to  the  Abi- 
lene bank.  In  January,  1905,  the  Hanover 
bank  waa  contingently  responsible  for  com- 
mercial paper,  aggregating  probably  sixteen 
or  seventeen  thousand  dollars,  which  it  had 
rcdiscounted  for  the  Abilene  bank,  and  upon 
which  the  latter  bank  was  ultimately  liable. 

On  January  9,  1905,  the  Abilene  bank 
transmitted  by  mail  to  the  Hanover  bank 
a  note  of  the  Hayden  Grocery  Company  for 
$2,000,  drawn  to  the  order  of  the  Abilene 
bank,  and  by  it  indorsed,  the  letter  stating 
that  the  note  was  sent  for  discount  and 
credit.  On  the  next  day — the  10th — the 
Abilene  bank  also  transmitted  by  mail  a 
note  drawn  by  R.  H.  Logan  and  W.  R.  Lo- 
gan, to  its  order,  and  by  it  indorsed  like- 
wise, with  a  statement  that  it  was  sent  for 
discount  and  credit.  On  the  12th  of  the 
aame  month  the  Abilene  bank  again  trans- 
mitted to  the  Hanover  bank  for  discount 
and  credit  two  other  notes,  one  drawn  by  L. 
W.  Hollis  for  13,500,  and  indorsed  as  were 
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the  previous  notes,  and  a  note  of  C.  B.  and 
W.  F.  Scarborough,  for  $1,500,  likewise  so 
indorsed,  the  letter  of  transmittal  yet  again 
stating  that  they  were  sent  for  discount 
and  credit. 

The  Hayden  Grocery  Company  and  the 
Logan  notes,  forwarded  on  the  9th  and  10th 
of  January,  reached  the  Hanover  bank  on 
the  14th;  and  on  that  day  it  telegraphed  to 
the  Abilene  bank,  declining  to  discount  the 
notes,  and  by  a  second  telegram  said:  "Re- 
ferring to  previous  despatch  transfer  or  ship 
currency;"  which,  according  to  the  counsel 
for  the  Hanover  bank,  meant  to  call  upon 
the  Abilene  bank  either  to  transfer  a  credit 
from  some  other  bank  or  ship  currency  di- 
rect. It  is  not  shown  that  any  reply,  either 
by  telegram  or  letter,  was  made  to  the  mes- 
sages thus  sent  on  the  14th.  The  notes  for- 
warded on  the  12th  reached  the  Hanover 
bank  on  the  16th,  and  the  latter  at  once 
telegraphed,  •"Not  satisfactory,"  and  [114 
confirmed  tlie  telegram  by  a  letter,  saying: 
"We  are  not  discounting  inclosures  for  you, 
but  hold  same  as  collateral  to  your  indebt- 
edness to  us."  The  Abilene  bank  did  not 
reply  by  telegram,  but  on  the  same  day, 
wrote  to  the  Hanover  bank  as  follows: 

"We  have  just  received  your  wire.  The 
rediscounts  we  sent  you  were  mostly  re- 
newals and  in  every  instance  'good  as  gold.' 

"Since  the  drop  in  cotton,  collections  are 
at  a  standstill,  and  our  clients  expect  us  to 
stay  with  them,  and  we  are  obliged  to  ask 
the  same  indulgence  from  ouif  correspond- 
ents. 

"Should  you  prefer,  we  will  send  our  B/P 
with  collaterals  attached. 

"Wo  trust  you  will  accord  us  the  lenien<7 
asked  for." 

On  the  morning  of  January  17,  1905, 
there  stood  on  the  books  of  the  Hanover 
bank  to  the  credit  of  the  Abilene  bank  the 
sum  of  $616.15.  On  that  day  a  check  on 
the  Hanover  bank,  dated  January  11,  1905, 
drawn  by  the  Abilene  bank  for  the  sum  of 
$3,825.45,  payable  to  the  Mew  York  Life  In- 
surance Company,  as  also  some  small  checks, 
passed  through  the  clearing  house.  Upon 
attention  being  directed  to  the  overdraft 
which  thereby  resulted,  a  telegram  was  sent 
to  the  Abilene  bank,  referring  to  the  pre- 
vious letters  and  telegrams,  and  asking  tliat 
bank  what  it  had  done.  No  reply  having 
been  received  before  the  close  of  business 
on  that  day,  the  vice  president  of  the  Han- 
over bank,  after  examining  the  written 
agreement  to  which  we  have  previously  al- 
luded, allowed  the  overdraft  to  stand,  and, 
to  cover  the  same,  made  an  entry  of  a  loan 
of  $3,500  to  the  Abilene  bank,  which  was 
placed  to  the  credit  of  that  bank,  and,  after 
absorbing  the  overdraft,  left  to  its  credit 
the  sum  of  $63.74.    On  the  same  day  the 
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Say  ward  v.  Denny,  158  U.  S.  180,  39  L. 
ed.  941,  15  Sup.  Ct  Rep.  777;  F.  G.  Oxley 
Stave  Co.  v.  Butler  County,  166  U.  S.  648. 
41  L.  ed.  1149,  17  Sup.  Ct.  Rep.  709;  Hoyt 
Y.  Shelden  (Hoyt  v.  Thompson)  1  Black, 
518,  17  L.  ed.  65;  Michigan  Sugar  Co.  v. 
Michigan  (Michigan  Sugar  Co.  v.  Dix)  185 
U.  S.  112,  46  L.  ed.  829,  22  Sup.  Ct.  Rep. 
681. 

It  does  not  appear  that  the  New  Mexico 
courts  give  other  effect  to  the  territorial 
statute  over  the  act  of  Congress  in  question 
than  is  given  by  the  courts  of  Texas  in  this 
case. 

Lloyd  ▼.  Matthews,  If 5  U.  S.  222,  39  L. 
ed.  128,  15  Sup.  Ct.  Rep.  70. 

The  decision  that  the  act  of  Congress,  and 
not  the  territorial  statute,  was  the  law  of 
New  Mexico  which  was  applicable  to  the 
case,  does  not  deny  full  faith  and  credit  to 
the  territorial  statute. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Sowers, 
213  U.  S.  55,  53  L.  ed.  695,  29  Sup.  Ct  Rep. 
397;  United  States  v.  Lynch,  137  U.  S.  280, 
34  L.  ed.  700,  11  Sup.  Ct.  Rep.  114;  Balti- 
more &  P.  R.  Co.  V.  Hopkins,  130  U.  S.  210, 
32  L.  ed.  908,  0  Sup.  Ct.  Rep.  503 ;  Johnson 
V.  New  York  L.  Ins.  Co.  187  U.  S.  491,  47 
L.  ed.  273,  23  Sup.  Ct.  Rep.  194;  Smithson- 
ian Institution  v.  St.  John,  214  U.  S.  19,  53 
L.  ed.  892,  20  Sup.  Ct.  Rep.  601. 

The  clauses  of  the  judiciary  act  providing 
for  writs  of  error  to  state  courts  when  the 
plaintiff  in  error  claims  a  right  under  the 
Constitution  of  the  United  States  confer 
no  additional  jurisdiction  to  support  a  writ 
of  error  to  impeach  the  validity  of  an  act  of 
Congress  in  cases  wherein  the  validity  of 
an  act  of  Congress  is  drawn  in  question,  to 
that  conferred  by  the  clause  expressly  ap- 
plicable to  that  subject,  and  which  limits 
the  writ  of  error  to  cases  wherein  the  de- 
cision of  the  state  court  is  against  its 
validity. 

Missouri  ex  rel.  Carey  v.  Andriano,  138 
U.  S.  497,  34  L.  ed.  1013,  11  Sup.  Ct.  Rep. 
385;  Roosevelt  v.  Meyer,  1  Wall.  512,  17  L. 
ed.   500. 

No  Federal  right  exists  under  a  territorial 
Btatute  in  a  state  court  which  will  support 
a  writ  of  error  from  this  court  other  than 
that  provided  for  by  the  United  States  stat- 
ute requiring  it  to  be  given  full  faith  and 
credit. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  Sowers, 
supra. 

The  act  of  Congress,  in  its  provisions  re- 
lating to  the  District  of  Columbia  and  the 
the  territories,  is  such  a  law  as  Congi*e8» 
had  the  power  to  enact,  and  such  provision? 
are  clearly  severable  from  the  provisions 
relating  to  interstate  and  foreign  commerce, 
and  there  is  no  suflicient  reason  for  be- 
lieving that  Congress  would  not  have  passed 
J0» 


alone  the  provisions  relating  to  the  Dis- 
trict of  Columbia  and  the  territories  if  it 
had  known  that  the  other  provisions  were 
so  invalid  as  to  justify  a  decision  that  these 
provisions  fall  with  the  unconstitutional 
provisions. 

Hyde  v.  Southern  R.  Co.  31  App.  D.  C. 
466. 

The  severableness  of  the  provisions  of  a 
statute  that  may  preserve  the  validity  of 
one  notwithstanding  the  repugnance  of  the 
other  to  the  Constitution  is  not  dependent 
upon  the  fact  that  they  may  be  found  in 
separate  sections,  though  this  would  ordi- 
narily render  the  task  of  separation  easier. 
It  is  sufficient  if  the  separation  can  be  ac- 
complished by  exercising  a  clause  of  the 
same  section,  and  leaving  the  remainder 
complete  and  unchanged  in  meaning  with- 
out reading  into  it  another  word. 

Penniman's  Case,  103  U.  S.  714,  717,  26  L. 
ed.  602,  604;  Diamond  Glue  Qo,  v.  United 
States  Glue  Co.  187  U.  S.  611,  617,  47  L.  ed. 
328,  333,  23  Sup.  Ct.  Rep.  206;  Florida  C. 
R.  Co.  V.  Schutte,  103  U.  S.  118,  142,  26 
L.  ed.  327,  335. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court; 

In  this  case  an  action  was  commenced  by 
Enedina  Gutierrez,  as  administratrix  of  the 
estate  of  Antonio  Gutierrez,  in  the  district 
court  of  £1  Paso  county,  Texas,  against  the 
£1  Paso  &  Northeastern  Railway  Company, 
to  recover  damages  because  of  the  death  of 
the  plaintiff's  intestate  by  wrongful  act 
while  engaged  in  the  service  of  the  railway 
company,  a  common  carrier,  in  the  territory 
of  New  Mexico,  on  June  22,  1906.  By  way 
of  special  plea  and  answer  the  railway 
company  set  up  a  statute  of  the  territory 
of  New  Mexico,  wherein  it  is  provided  that 
no  actions  for  injuries  inflicting  death, 
caused  by  any  person  or  corporation  in  the 
territory,  shall  be  maintained  unless  the 
person  claiming  damages  shall,  within  nine* 
ty  days  after  the  infliction  of  the  injury 
complained  of,  and  thirty  days  before  com- 
mencing suit,  serve  upon  the  defendant  an 
affidavit  covering  certain  particulars  as  to 
the  injuries  complained  of,  and  containing 
the  names  and  addresses  of  all  witnesses  of 
the  happening  of  the  alleged  acts  of  negli- 
gence. Suit  must  be  brought  within  one 
year,  and  in  the  district  court  of  the  ter- 
ritory in  and  for  the  county  in  which  the 
injuries  were  received,  or  where  the  injured 
person  resides;  or,  in  a  claim  against  a 
corporation,  in  the  county  of  the  territory 
where  the  corporation  has  its  principal  place 
of  business.  This  act  is  set  out  in  full  in 
the  marginal  note  to  the  case  of  Atchison» 
T.  ft  S.  F.  R.  Co.  V.  Sowers.  213  U.  S. 
65,  63  L.  ed.  695,  29  Sup.  Ct.  Rep.  397. 
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The  special  answer  sets  forth  that  the 
accident  happened  in  the  territory  of  New 
Mexico,  while  the  statute  wasMn  full  force, 
and  that*  its  terms  and  provisions  were  not 
complied  with. 

91]  *To  the  special  answer  the  plaintiff 
helow  interposed  a  demurrer,  and  fur- 
ther, by  way  of  supplemental  petition, 
set  forth  that  the  injuries  complained  of 
happened  after  the  passage  of  the  so- 
called  employers'  liability  act,  June  11, 
1906.  34  Stat,  at  L.  232,  chap.  3073,  U. 
8.  Comp.  SUt.  Supp.  1907,  p.  891.  This 
act,  the  plaintiff  alleged,  controlled  the 
liability  of  the  defendant  in  the  case.  The 
district  court  sustained  the  demurrer  of  the 
plaintiff  to  that  part  of  the  defendant's  an- 
swer which  set  up  the  territorial  act  of 
New  Mexico,  to  which  ruling  the  railway 
company  duly 'excepted.  The  case  then  went 
to  trial  to  a  jury  upon  issues  made  con- 
cerning the  liability  of  the  railway  company 
under  the  Federal  employers'  liability  act  of 
June  II,  1906.  34  Stat,  at  L.  232,  chap. 
3073,  U.  S.  Comp.  Stat.  Supp.  1907,  p.  801. 
The  result  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff  against  the  railway 
company.  The  case  was  then  taken  to  the 
court  of  civil  appeals  of  Texas,  and  that 
court  held  that  it  would  not  be  governed  by 
the  territorial  statutes,  and  that  the  em- 
ployers' liability  act  of  June  11,  1906,  was 
unconstitutional,  upon  the  authority  of  Em- 
ployers' Liability  Cases  (Howard  v.  Illinois 
C.  R.  Co.)  207  U.  8.  463,  62  L.  ed.  297, 
28  Sup.  Ct.  Rep.  141,  and  certain  cases  in 
the  Texas  court  of  appeals.  Upon  rehearing, 
a  majority  of  the  court  held  that  the  pro- 
visions of  the  New  Mexico  act  as  to  the 
presentation  of  notice  of  claim  for  damages 
was  a  condition  precedent  to  a  cause  of 
action,  and  that  the  trial  court  therefore 
erred  in  sustaining  plaintiff's  exception  to 
that  part  of  the  defendant's  answer  which 
pleaded  the  territorial  act  and  plaintiff's 
failure  to  present  her  claim  in  accordance 
with  it.  Ill  S.  W.  159.  Thereupon  the 
plaintiff  took  the  case  to  the  supreme  court 
of  Texas  by  writ  of  error,  and  that  court 
held  that  the  case  was  controlled  by  the 
act  of  Congress  known  as  the  employers' 
liability  act  (34  Stat,  at  L.  232,  chap.  3073, 
U.  8.  Comp.  Stat.  Supp.  1007,  p.  891),  and 
that  the  same  was  constitutional,  and  there- 
fore held  that  the  judgment  of  the  court 
of  civil  appeals  should  be  reversed,  and  the 
original  judgment  of  the  district  court  af- 
firmed. 117  S.  W.  426.  From  the  judgment 
of  the  supreme  court  of  the  state  a  writ  of 
error  was  prosecuted  to  this  court. 

Among  other  errors  assigned  is  the  fail- 
•2]  ure  of  the  supreme  •court  of  Texas  to 
give  effect  to  the  defense  setting  up  the  stat- 
ute of  New  Mexico  as  a  full  defense  to  the 
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action.  While  the  supreme  court  of  Texas 
in  its  opinion  conceded  that,  if  the  terri- 
torial act  of  New  Mexico  alone  controlled 
the  action,  the  plaintiff  must  fail  for  non- 
compliance with  its  requirements,  it  re- 
versed the  judp^ent  of  the  court  of  civil 
appeals,  and  affirmed  the  judgment  of  the 
district  court,  because,  in  its  opinion,  the 
liability  was  controlled  by  the  employers' 
liability  act.  The  effect  of  this  judgment 
of  the  supreme  court  of  Texas  was  to  deny 
the  defense  set  up  under  the  territorial  act 
as  a  complete  bar  to  the  action.  The  dis- 
trict court  sustained  the  demurrer  to  the 
pica  setting  up  this  act,  and  thereby  denied 
the  rights  specially  set  up  under  that  stat- 
ute, the  supreme  court  of  Texas  overruled 
the  court  of  civil  appeals  and  aflirmed  the 
judgment  of  the  district  court.  It  thereby 
necessarily  adjudicated  the  defense  claimed 
under  the  territorial  act  against  the  railway 
company.  If  this  defense  sets  up  a  Fed- 
eral right  within  the  meaning  of  §  709  of 
the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1901,  p.  676),  then  we 
have  jurisdiction  of  the  case.  Wabash  R. 
Co.  V.  Adelbert  College,  208  U.  S.  38,  44, 
52  L.  ed.  379,  381,  28  Sup.  Ct.  Rep.  182. 

That  the  claim  of  immunity  under  the 
territorial  act,  because  of  the  failure  of  the 
plaintiff  to  comply  with  its  provisions  as 
to  the  affidavit  within  ninety  days,  etc.,  pre- 
sented a  Federal  question  within  the  mean- 
ing of  §  701)  of  the  Revised  Statutes,  was 
decided  in  Atchison,  T.  &  S.  F.  R.  (IJo.  ▼. 
Sowers,  supra,  in  which  case  it  was  held 
that,  where  suit  was  brought  in  a  state 
court,  a  claim  of  defense  under  the  pro- 
visions of  the  New  Mexico  statute  was  a 
claim  of  Federal  right,  which,  when  ad- 
versely adjudicated,  gave  jurisdiction  to  this 
court  to  review  the  judgment. 

Coming  to  consider  the  merits:  This 
court,  in  Atchison,  T.  k  S.  F.  R.  Co.  ▼. 
Sowers,  supra,  held  that,  in  order  to  give 
due  faith  and  credit  to  the  territorial  stat- 
ute, under  §  906  of  the  Revised  Statutes  of 
the  United  •States  (U.  S.  Comp.  Stat.  [93 
1001,  p.  677),  the  plaintiff  suing  in  a  state 
must  show  compliance  with  the  prelimina- 
ries of  notice  and  demand  as  required  by 
the  territorial  law.  As  the  answer  in  the 
present  case  set  up  noncompliance  with 
these  requisites,  and  the  state  court  sus- 
tained a  demurrer  thereto,  the  judgment 
must  be  reversed,  unless  the  state  court  was 
right  in  denying  the  benefit  of  the  territorial 
act  thus  set  up,  because  the  Federal  em- 
ployers' liability  act  superseded  the  New 
Mexico  law,  and  is  constitutional  so  far  as 
the  territories  are  concerned. 

In  view  of  the  plenary  power  of  Congress 
under  tlie  Constitution  over  the  territories 
of  the  United  States,  subject  only  to  cer- 
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tain  limitations  and  prohibitions  not  neces- 
sary to  notice  now,  there  can  be  no  doubt 
that  an  act  of  Congress  undertaking  to  reg- 
ulate commerce  in  the  District  of  Ck>lumbia 
and  the  territories  of  the  United  States 
would  necessarily  supersede  the  territorial 
law  regulating  the  same  subject. 

Is  the  Federal  employers'  liability  act  of 
June  11,  1006,  unconstitutional  so  far  as 
it  relates  to  common  carriers  engaged  in 
trade  or  commerce  in  the  territories  of  the 
United  States?  It  has  been  suggested  that 
tliis  question  is  foreclosed  by  a  decision 
of  this  court  in  the  Employers'  Liability 
Cases,  supra.  In  that  case  this  court  held 
that,  conceding  the  power  of  Congress  to 
regulate  the  relations  of  employer  and  em- 
ployee engaged  in  interstate  commerce,  the 
act  of  June  11,  i906  (34  SUt.  at  L.  232, 
chap.  3073,  U.  8.  Comp.  Stat  Supp.  1907, 
p.  891),  was  unconstitutional  in  this:  that, 
in  its  provisions  regulating  interstate  com- 
merce. Congress  exceeded  its  constitutional 
authority  in  undertaking  to  make  employers 
responsible  not  only  to  employees  when  en- 
gaged in  interstate  commerce,  but  to  any  of 
its  employees,  whether  engaged  in  interstate 
commerce  or  in  commerce  wholly  within  a 
state.  That  the  unconstitutionality  of  the 
act,  so  far  as  it  relates  to  the  District  of 
Columbia  and  the  territories,  was  not  deter- 
mined, is  evident  from  a  consideration  of 
the  opinion  of  the  court  in  the  case.  In 
answering  the  suggestion  that  the  words 
"any  employee"  in  the  statute  should  be  so 
read  as  to  mean  only,  employees  engaged 
•4]  *in  interstate  commerce,  Mr.  Justice 
White,  delivering  the  opinion  of  the  court, 
■aid: 

"But  this  would  require  us  to  write  into 
the  statute  words  of  limitation  and  restric- 
tion not  found  in  it.  But,  if  we  could  bring 
ourselves  to  modify  the  statute  by  writing 
in  the  words  suggested,  the  result  would 
be  to  restrict  the  operation  of  the  act  as 
to  the  District  of  Columbia  and  the  territo- 
ries. We  say  this  because,  immediately  pre- 
ceding the  provision  of  the  act  concerning 
carriers  engaged  in  commerce  between  the 
states  and  territories  is  a  clause  making  it 
applicable  to  'every  common  carrier  engaged 
in  trade  or  commerce  in  the  District  of 
Columbia  or  in  any  territory  of  the  United 
States.'  It  follows,  therefore,  that  common 
carriers  in  such  territories,  even  although 
not  engaged  in  interstate  commerce,  are,*  by 
the  act,  made  liable  to  'any'  of  their  em- 
ployees, as  therein  defined.  The  legislative 
power  of  Congress  over  the  District  of  Co- 
lumbia and  the  territories  being  plenary, 
and  not  depending  upon  the  interstate  com- 
meree  clause,  it  results  that  the  provision 
as  to  the  District  of  Columbia  and  the  ter- 
ritories, if  standing  alone,  oould  not  be  ques- ' 
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tioned.  Thus  it  would  come  to  pass,  if  we 
could  bring  ourselves  to  modify  the  statute 
by  writing  in  the  words  suggested,  that  is, 
by  causing  the  act  to  read  'any  employee 
when  engaged  in  interstate  commerce,'  -we 
would  restrict  the  act  as  to  the  District  of 
Columbia  and  the  territories,  and  thus  de- 
stroy it  in  an  important  particular.  To 
write  into  the  act  the  qualifying  words, 
therefore,  would  be  but  adding  to  its  pro- 
visions in  order  to  save  it  in  one  aspect, 
and  thereby  to  destroy  it  in  another;  that 
is,  to  destroy  in  order  to  save,  and  to  save 
in  order  to  destroy."    207  U.  S.  500. 

A  perusal  of  this  portion  of  the  opinion 
makes  it  evident  that  it  was  not  intended 
to  hold  the  act  unconstitutional  in  so  far 
as  it  related  to  the  District  of  Columbia  and 
the  territories,  for  it  is  there  suggested  that 
to  interpolate  in  the  act  the  qualifying 
words  contended  for  would  destroy  the  act 
in  respect  to  the  District  of  Columbia  and 
the  territories  by  'limiting  its  opera-  [05 
tion  in  a  field  where  Congress  has  plenary 
power,  and  did  not  depend  for  its  authority 
upon  the  interstate  con)merce  clause  of  the 
Constitution.  The  act  in  question  is  set 
forth  in  full  in  a  note  to  Employers'  Liabil- 
ity Cases  (Howard  v.  Illinois  C.  R.  Co.)  207 
U.  S.  490,  62  L.  ed.  305,  28  bup.  Ct  Rep. 
141.  We  are  concerned  in  the  present  case 
with  its  first  section  only.  This  section 
reads: 

"That  every  common  carrier  -engaged  in 
trade  or  commerce  in  the  District  of  Co- 
lumbia, or  in  any  territory  of  the  United 
States,  or  between  the  several  states,  or  be- 
tween any  territory  and  another,  or  between 
any  territory  or  territories  and  any  state 
or  states,  or  the  District  of  Columbia,  or 
with  foreign  nations,  or  between  the  Dis- 
trict of  Columbia  and  any  state  or  states 
or  foreign  nations,  shall  be  liable  to  any 
of  its  employees,  or,  in  the  case  of  his 
death,  to  his  personal  representative  for 
the  benefit  of  his  widow  and  children,  if 
any;  if  none,  then  for  his  parents;  if  none, 
then  for  his  next  of  kin  dependent  upon  him, 
for  all  damages  which  may  result  from  the 
negligence  of  any  of  its  officers,  agents,  or 
employees,  or  by  reason  of  any  defect  or 
insufficiency  due  to  its  n^Iigence  in  its  cars, 
engines,  appliances,  machinery,  track,  road- 
bed,  ways,  or  works." 

A  perusal  of  the  section  makes  it  evident 
that  Congress  is  here  dealing,  first,  with 
trade  or  commerce  in  the  District  of  Colum- 
bia and  the  territories;  and,  second,  with 
interstate  commerce,  commerce  with  foreign 
nations,  and  between  the  territories  and  the 
states.  Ab  we  have  already  indicated,  its 
power  to  deal  with  trade  or  commerce  in 
the  District  of  Columbia  and  the  territories 
does  not  depend  upon  the  authority  of  the 
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interstate  eommerce  clause  of  the  Constitu- 
tion. Upon  the  other  hand,  the  regulation 
sought  to  he  enacted  as  to  commerce  be- 
tween the  states  and  with  foreign  nations 
depends  upon  the  authority  of  Congress 
granted  to  it  by  the  Constitution  to  reg- 
ulate commerce  among  the  states  and  with 
foreign  nations.  As  to  the  latter  class, 
Congress  was  dealing  with  a  liability  or- 
dinarily governed  by  state  statutes,  or  con- 
trolled by  the  common  law  as  administered 
96]  in  the  ^several  states.  The  Federal  pow- 
er of  regulation  within  the  states  is  limited 
to  the  right  of  Congress  to  control  trans- 
actions of  interstate  commerce;  it  has  no 
authority  to  regulate  commerce  wholly  of 
a  domestic  character.  It  was  because  Con- 
gress had  exceeded  its  authority  in  attempt- 
ing to  regulate  the  second  class  of  com- 
merce named  in  the  statute  that  this  court 
was  constrained  to  hold  the  act  unconstitu- 
tional. The  act  undertook  to  fix  the  lia- 
bility as  to  "any  employee,"  whether  en- 
gaged in  interstate  commerce  or  not;  and, 
in  the  terms  of  the  act,  had  so  interwoven 
and  blended  the  regulation  of  liability  with- 
in the  authority  of  Congress  with  that 
which  was  not  that  the  whole  act  was  held 
invalid  in  this  respect. 

It  is  hardly  necessary  to  repeat  what  this 
court  has  often  affirmed,  that  an  act  of 
Congress  is  not  to  be  declared  invalid  ex- 
cept for  reasons  so  clear  and  satisfactory 
as  to  leave  no  doubt  of  its  unconstitution- 
ality. Furthermore,  it  is  the  duty  of  the 
court,  where  it  can  do  so  without  doing  vio- 
lence to  the  terms  of  an  act,  to  construe  it 
so  as  to  maintain  its  constitutionality;  and, 
whenever  an  act  of  Congress  contains  unob- 
jectionable provisions  separable  from  those 
found  to  be  unconstitutional,  it  is  the  duty 
of  this  court  to  so  declare,  and  to  maintain 
the  act  in  so  far  as  it  is  valid.  It  was  held 
in  the  Employers'  Liability  Cases  that,  in 
order  to  sustain  the  act,  it  would  be  neces- 
sary to  write  into  its  provisions  words 
which  it  did  not  contain. 

Coming  to  consider  the  statute  in  the 
light  of  the  accepted  rules  of  construction, 
we  are  of  opinion  that  the  provisions  with 
reference  to  interstate  commerce,  which 
were  declared  unconstitutional  for  the  rea- 
sons stated,  are  entirely  separable  from,  and 
in  nowise  dependent  upon,  the  provisions  of 
the  act  regulating  commerce  within  the  Dis- 
trict of  Columbia  and  the  territories.  Cer- 
tainly these  provisions  could  stand  in  sep- 
arate acts,  and  the  right  to  regulate  one 
class  of  liability  in  nowise  depends  upon  | 
the  other.  Congress  might  hava  regulated 
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the  subject  by  laws  applying  alone  to  the 
territories,  *and  left  to  the  various  [97 
states  the  regulation  of  the  subject-matter 
within  their  borders,  as  had  been  the  prac- 
tice for  many  years. 

It  remains  to  inquire  whether  it  is  plain 
that  Congress  would  have  enacted  the  legis- 
lation had  the  act  been  limited  to  the  reg- 
ulation of  the  liability  to  employees  en- 
gaged in  commerce  within  the  District  of 
Columbia  and  the  territories.  If  we  are  sat- 
isfied that  it  would  not,  or  that  the  matter 
is  in  such  doubt  that  we  are  unable  to  say 
what  Congress  would  have  done  omitting 
the  unconstitutional  feature,  tlien  the  stat- 
ute must  fall.  Illinois  C.  R.  Co.  v.  Me- 
Kendree,  203  U.  S.  514,  51  L.  ed.  208,  27 
Sup.  Ct.  Rep.  153;  Employers'  Liability 
Cases,  supra. 

When  we  consider  the  purpose  of  Con- 
gress to  regulate  the  liubility  of  employer  to 
employee,  and  its  evident  intention  to 
change  certain  rules  of  tha  common  law 
which  theretofore  prevailed  as  to  the  re- 
sponsibility for  negligence  in  the  conduct 
of  the  business  of  transportation,  we  think 
that  it  is  apparent  that,  had  Congress  not 
undertaken  to  deal  with  this  relation  in  the 
states  where  it  had  been  regulated  by  local 
law,  it  would  have  dealt  with  the  subject 
and  enacted  the  curative  provisions  of  the 
law  applicable  to  the  District  of  Columbia 
and  the  territories,  over  which  its  plenary 
power  gave  it  the  undoubted  right  to  pass 
a  controlling  law,  and  to  make  uniform  r^ 
ulations  governing  the  subject. 

Bearing  in  mind  the  reluctance  with 
which  this  court  interferes  with  the  action 
of  a  co-ordinate  branch  of  the  government, 
and  its  duty,  no  less  than  its  disposition, 
to  sustain  the  enactments  of  the  national 
legislature,  except  in  clear  cases  of  inva- 
lidity, we  reach  the  conclusion  that,  in  the 
aspect  of  the  act  now  under  consideration, 
the  Congress  proceeded  within  its  constitu- 
tional power,  and  with  the  intention  to 
regulate  the  matter  in  the  District  and  ter- 
ritories, irrespective  of  the  interstate  com- 
merce feature  of  the  act. 

While  not  binding  as  authority  in  this 
court,  we  may  note  that  the  act,  so  far 
as  it  relates  to  the  District  of  Columbia, 
*was  sustained  in  a  well-considered  [98 
opinion  by  the  court  of  appeals  of  the  Dis- 
trict of  Columbia.  Hyde  v.  Southern  R. 
Co.  31  App.  D.  C.  406. 

The  judgment  of  the  Supreme  Court  of 
Texas  is  affirmed. 
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ALPBEUS  B.  STICKN'EY  and  CT*rlM  H. 
F.  Smith,  RecciTcri  of  the  Chicago  Great 
Wcatcni  Bailmtj  Company  et  aL 

(Sm  a  C.  Reporter't  ed.  SS-llO.) 


in  Cfiiugo,  a  point  bejond  the  carrier'! 
line^  if  in  ittelf  fUMi  and  reasonable,  and 
•ep«rat«l7  itated  in  the  tariff  Kbedule),  a» 
required  by  the  act  of  June  29,  1906  (34 
gut.   at  L.   (U4,  chap.   3591,   U.  S.   Comp. 


duce  it,  on  the  ground  that  it,  taken  with 

trior    charge*    of    traniportation    over    the 
nta  of  the  carrier,  or   of   connecting  car- 
rier*, makei  the  total  charge  to  the  abipper 
nn  reasonable. 
(Pot  other  mneB.Be*  Carrier*,  III.  t.  In  Diceat 

Bop.  Ct.  19081 
Carriers  —  pabllshlns  tMrlffs  —  acparnt- 


2.  Carrier*  leparatelj  Btat«  the  tenninal 
eliarge*  for  delivering  lt*«  atock  beyond 
their  own  line*  to  the  Union  Stock  Yards 
ia  Chicago,  aa  required  by  the  act  of  June 
29,  1900,  I  2,  where  their  tariff  schedulea 
Inform  ihippera  that  the  live  stock  ratea  to 
Chica^  apply  only  to  deliveries  at  the  car- 
rier*' own  yard*  and  that,  for  transporta- 
tion to  the  Union  Stock  Yards,  a  stated  ad- 
ditional charge  will  be  made,  the  amount  of 
■nch  charge  being  entered,  not  upon  the  gen- 
eral freight  charge*  of  the  companies,  bat  aa 
a  Bepnrate  item. 
(For  other  num,  see  Carrlera,  III.  g,  tn  Diceat 

Bop.  CL  1B0S.1 

[No.    251.] 


APPEAIi  from  the  Cireuit  Court  of  the 
United  SUtei  for  the  District  of  Min- 
nesota to  review  a  decree  enjoining  the  en- 
forcement of  an  order  of  the  Interstate 
Commerce  Commission,  requiring  certain 
railroadB  to  reduce  to  91  per  car  their  ter- 
minal charge*  for  tranaporting  live  stock 
beyond  their  line*  to  the  Union  Stock  Yard* 
in  Chicago.     Affirmed. 

See  same  ease  below,  1«4  Fed.  038. 

Statement  by  Mr.  Justice  Brewer; 
•  t]  "On  December  10,  1907,  the  Inter- 
•tate  Commerce  Commission  entered  an 
order  requiring  certain  railroads  run- 
ning into  Chicago  to  ceaae  and  desist  frtwi 
making  a  terminal  charge  of  (2  per  car 
(or  the  transportation  of  live  stock  be- 
jfond  the  track*  of  said  railroads  in  Chi- 
cago, and  for  delivery  thereof  at  the 
JJ* 


Union  Stock  Yard*,  and  requiring  them  tc 
',  eatsblish  and  put  in  force  for  aaid  aerr- 
ieca  a  charge  of  $1  per  car.  Compliance 
with  the  order  was  postponed  by  the  Com- 
mission until  May  15,  1908.  On  May  T, 
1908,  the  appellee*  filed  thU  bill  ia  the  cir- 
cuit court  of  the  United  Statea  for  the  dis- 
trict of  Minnesota,  to  restrain  the  enforce- 
ment of  said  order,  averring  that  the  actua' 
cost  to  them  for  snch  terminal  aervice*  ex- 
ceeded in  each  instance  the  aun  of  $2  per 
car,  and  that  the  companies  were  making  de- 
livery at  a  charge  k*a  than  *uch  actual 
cost;  that  therefore  the  reduction  of  the 
charge  by  the  commission  to  (I  per  car  was 
unreasonable,  oppressive,  and  unlawful.  A 
hearing  waa  bad  before  three  judge*  of  the 
eighth  cireuit,  and  a  restraining  order  en- 
tered aa  prayed  for  by  the  railroad  eompa- 
niea,  from  which  order  an  appeal  was  taken 
to  thia  eourt. 

Auittant  to  the  Attorney  General  Ellta 
and  Mr.  6.  H.  Cowan  argued  tlie  cauac 
and  Sled  a  brief  for  appellant: 

The  Commission  did  not  commit  an  error 
of  law  in  couBidering  the  terminal  charge 
and  the  through  rate  together. 

Interstate  Commerce  Commission  *.  Chi- 
cago, B.  A  Q.  R.  Co.  ISO  U.  S.  320,  46  L. 
ed.  1IS2,  22  Sup.  CL  Rep.  824. 

The  railroad*  have  created  the  Union 
Stock  Yard*.  They  have  made  it  their 
depot.  They  have  made  it  the  only  avail* 
able  place  for  delivering  live  stock  in  Clii- 
cago.  They  have  made  it  the  greatest  live 
Btock  market  in  America.  They  have  used 
it  a*  such  for  thirty  years.  They  cannot 
now,  by  pretending  to  create  a  terminal 
service,  and  by  pretending  to  construct  otinr 
live  atock  depot*,  charge  an  eitra  tee  or 
an  additional  rate  for  delivering  at  tfae 
Union  Stock  Yards. 

Covington  Stock  Yards  Co.  t,  Keith,  139 
U.  S.  IZB,  35  L.  ed.  73,  II  Sup.  Ct  Rep. 
469. 

The  cost  of  a  particular  service  is  not  a 
proper  test  of  the  reasonableneas  of  the 
charge  for  it  when  tlie  service  performed  i* 
part  ol  a  larger  transaction. 

Minneapolis  A  St.  L.  R.  Co.  v.  Minneaota, 
IBS  U.  B.  2S7,  267,  46  L.  ed.  1151,  11&7,  22 
Bup.  Ct  Rep.  900;  St  Louis  A  S.  F.  R.  Co. 
V.  Gill,  156  U.  S.  649,  30  L.  ed.  507,  15  Sup. 
Ct.  Rep.  484;  Atlantic  Coast  Line  R.  Co. 
V.  North  Carolina  Corp.  Commission,  206 
U.  5.  >,  fil  L.  ed.  933,  27  Sup.  Ct  Rep. 
585,  11  A.  A  E.  Ann.  Ca*.  396;  Covington 
A  L.  Tump.  Road  Co.  v.  Sandford,  164  U. 
S.  596,  41  L.  ed.  600,  17  Sup.  Ct  Rep.  1S8; 
Alabama  A  V.  R.  Co.  v.  Mississippi  R.  Com- 
mission, 203  U.  S.  490,  51  L  ed.  280,  27 
Sup.  Ct  Rep.  103;  RnilroBd  CommiBsion  v. 
Weld,  W  T«.  408,  73  S.  W.  629. 
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The  claim  of  the  railroAds,  that  the  Com- 
miasion's  order  rG(]uirc8  them  to  perform 
the  alleged  terminal  service  for  less  than 
cost,  and  that  the  cost  of  such  service  is 
more  than  $2,  requires  them  to  contend  for 
too  much.  The  railroads  themselves  make 
the  $2  charge,  and  if  this  is  below  the  cost, 
it  only  evidences  the  fact  that  the  railroads 
look  to  the  through  rate  for  compensation 
for  the  terminal  service.  They  cannot  be 
presumed  to  perform  any  service  gratui- 
tously. 

Interstate  Commerce  Commission  ▼.  Chi- 
cago, B.  &  Q.  R.  Co.  supra;  Pierce  v.  Mil- 
waukee k  8t  P.  R.  Co.  23  Wis.  387. 

Every  intendment  of  law  and  fact  should 
avail  to  support  the  Commission's  order. 

Bates  k  G.  Co.  v.  Payne,  lO^U.  S.  106, 
48  L.  ed.  894,  24  Sup.  Ct.  Ucp.  695 ;  Marquez 
Y.  Frisbie,  301  U.  8.  473,  25  L.  ed.  800. 

Mr.  William  D.  McTIuitli  ar<rued  the 
caurte  and  filed  a  brief  for  apiK'Hees: 

Railroad  companies  have  a  k^gal  right  to 
divide  their  rates,  and  thus  make  a  dcnnitc 
charge  for  trans|)ortation  front  the  points  of 
shipment  to  Chicago,  and  a  neparate  termi- 
nal charge  for  delivery  to  the  Ktock  yards,  a 
point  beyond  the  lines  of  the  resi^ective 
carriers. 

Interstate  Commerce  Commission  v.  Chi- 
cago, B.  &  Q.  R.  Co.  180  U.  8.  320,  335,  40 
U  ed.  1182,  1190,  22  Sup.  Ct.  Rep.  824. 

The  separate  terminal  charge  of  $2  per 
car,  made  by  the  railroad  companies  for  tlie 
delivery  by  them  of  live  stock  to  the  stock 
yards,  a  point  beyond  the  lines  of  their  re- 
spective railroads,  is  not  excessive,  since  it 
is  less  than  the  actual  cost  to  the  railroads 
for  the  performance  of  such  service. 

Interstate  Commerce  Commission  v.  Clii- 
cago,  B.  &  Q.  R.  Co.  ISO  U.  S.  320,  46  L.  ed. 
1187,  22  Sup.  Ct.  Rep.  824. 

A  railroad  company  is  entitled  to  reason- 
able compensation  for  a  separate  service  for 
which  a  separate  charge  is  lawfully  made. 

Southern  R.  Co.  v.  St.  Louis  Hay  &  Grain 
Co.  214  U.  8.  297,  53  L.  ed.  1004,  29  Sup. 
Ct.  Rep.  678. 

Mr.  Walker  D.  HInes  also  argued  the 
cause  and  filed  a  brief  for  appellees. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  controversy  as  to  this  terminal  charge 
has  been  of  long  duration.  A  history  of  it 
antecedent  to  the  present  litigation  is  to  be 
found  in  Interstate  Commerce  Commission  v. 
Chicago,  B.  k  Q.  R.  Co.  186  U.  S.  320,  40 
L.  ed.  1182,  22  Sup.  Ct.  Rep.  824. 

It  is  well  to  understand  the  precise  ques- 
tion which  is  presented  in  this  case.  That 
question  is  the  validity  of  the  terminal 
charge  of  f2  per  car.  The  report  of  the 
54  li.  ed,  9 


Commission  opens  with  this  statement: 
'The  subject  of  this  complaint  is  the  so- 
called  terminal  charge  of  $2  per  car  im- 
posed by  the  defendants  for  the  delivery  of 
car  loads  of  live  stock  at  the  Union  Stock 
Yards  in  Chicago,"  and  its  order  was  in 
terms  that  the  railroad  companies  be — "re- 
quired to  cease  and  desist  on  or  before  the 
1st  day  of  February,  1908,  from  exacting  for 
the  delivery  of  live  stock  at  the  Union  Stock 
Yards,  in  Chicago,  Illinois,  with  respect  to 
shipments  of  live  stock  transported  by  them 
from  points  outside  of  that  state,  their 
present  terminal  charge  of  $2  per  car. 

''It  is  further  ordered  that  said  defend- 
ants be,  and  they  are  hereby,  notified  and 
required  to  establish  and  put  in  force  on  or 
before  the  1st  day  of  February,  1908,  and 
apply  thereafter  during  a  period  of  not  less 
than  two  years,  for  the  delivery  of  live  stock 
at  the  Union  Stock  Yards,  in  said  Chicago, 
with  respect  to  shipments  of  live  stock 
transported  by  them  from  points  outside  the 
state  of  Illinois,  a  termi«vnl  euarge  wliici 
shall  not  exceed  $1  per  car,  if  any  ter- 
minal charge  is  maintained  by  them." 

The  2d  section  of  the  act  known  as  the 
"Hepburn  act"  (an  act  to  amend  the  inter- 
state commerce  act,  passed  on  June  29,  1906, 
34  Stat,  at  L.  584,  chap.  3591,  U.  8.  Com  p. 
Stat.  Supp.  1907,  p.  892)  requires  carriers 
to  file  with  the  Commission,  and  print  and 
keep  open  to  inspection,  *sclicdules  [105 
showing,  among  other  things,  "separately 
all  terminal  charges  .  .  .  and  any  rules 
or  regulations  wliich  in  any  wise  change, 
afl'ect,  or  determine  any  part  or  the  aggre- 
gate of  such  aforesaid  rates."  By  §  4,  the 
Commission  is  authorized  and  required,  up- 
on a  complaint,  to  inquire  and  determine 
what  would  be  a  just  and  reasonable  rate 
or  rates,  charge  or  charges.  This,  of  course, 
includes  all  charges,  and  the  carrier  is  en- 
titled to  have  a  finding  that  any  particu- 
lar charge  is  unreasonable  and  unjust  be- 
fore it  is  required  to  change  such  charge. 
For  services  that  it  may  render  or  procure 
to  be  rendered  off  its  own  line,  or  outside 
the  mere  matter  of  tranrportation  over  its 
line,  it  may  charge  and  receive  compensa- 
tion. Soutliern  R.  Co.  v.  St.  Louis  Hay  ft 
Grain  Co.  214  U.  8.  297,  63  L.  ed.  1004,  29 
Sup.  Ct.  Rep.  678.  If  the  terminal  charge 
be.  in  and  of  itself,  just  and  reasonable,  it 
cannot  be  condemned  or  the  carrier  required 
to  change  it  on  the  ground  that  it,  taken 
with  prior  charges  of  transportation  over 
the  lines  of  the  carrier  or  of  connecting  car- 
riers, makes  the  total  charge  to  the  shipper 
unreasonable.  That  which  must  be  correct- 
ed and  condemned  is  not  the  just  and  rea- 
sonable terminal  charge,  but  those  prior 
charges  which  must  of  themselves  be  unrea- 
sonable in  order  to  make  the  aggregate  of 
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whether  the  trustee  had  acquired  any  title 
at  all,  and  it  waa  held,  in  the  abeenee  of  a 
showing  that  the  authority  of  the  Federal 
court  was  denied,  that  the  state  court's  de- 
termination of  that  question  on  principles  of 
general  law  was  not  open  to  review  here. 

Scott  V.  Kelly,  22  Wall.  57,  22  L.  ed. 
729;  Mays  v.  Fritton,  20  Wall.  414,  22  L. 
ed.  389;  McHenry  t.  La  Soci^t^  Francaise 
D'Espargnes,  95  U.  S.  58,  24  L.  ed.  370; 
Davis  V.  Friedlander,  104  U.  S.  570,  575,  26 
L.  ed.  818,  819;  McKenna  v.  Simpson,  129 
U.  8.  506,  32  L.  ed.  771,  9  Sup.  Ct  Rep. 
365;  Cramer  ▼.  Wilson,  195  U.  S.  408,  49 
L.  ed.  256,  25  Sup.  Ct  Sep.  94. 

The  district  court  and  the  trustee,  when 
they  made  the  sale  to  the  plaintiffs,  cer- 
tainly did  not  concede  that  the  title  was 
put  in  jeopardy  by  the  pending  equity  suit, 
and  their  act  was  performed  in  the  exercise 
of  a  Federal  authority.  The  ruling  and 
decision  of  the  state  court  were  fiatly 
against  their  authority.  In  such  a  case, 
this  court  has  jurisdiction  to  examine  and 
determine  the  questions  raised  and  deter- 
mined in  the  state  court  against  the  valid- 
ity of  the  title. 

Clements  ▼.  Berry,  11  How.  398,  408,  13 
L.  ed.  745,  749;  Buck  v.  Colbath,  3  Wall. 
33  J,  340,  18  L.  ed.  257,  260;  Sharpe  v. 
Doyle,  102  U.  S.  686,  26  L.  ed.  277;  New 
Orleans,  S.  F.  &  L.  R.  Co.  v.  Delamore,  114 
U.  S.  501,  506,  29  L.  ed.  244,  246,  5  Sup. 
Ct.  Rep.  1009;  Williams  v.  Heard,  140  U. 
S.  520,\535,  35  L.  ed.  550,  553,  11  Sup.  Ct. 
Rep.  885;  Stanley  v.  Schwalby,  147  U.  S. 
508,  519,  37  L.  ed.  259,  263,  13  Sup.  a. 
Rep.  418;  Hussman  v.  Durham,  165  U.  S. 
144,  147,  41  L.  ed.  664,  665,  17  Sup.  Ct. 
Rep.  253;  Aldrich  v.  ^Etna  Ins.  Co.  8  Wall. 
491,  495,  19  L.  ed.  473,  475;  Dupasseur  ▼. 
Rochereau,  21  Wall.  130,  22  L.  ed.  588;  O'- 
Brien ▼.  Weld,  92  U.  S.  81,  23  L.  ed.  675; 
Baldwin  t.  Stark,  107  U.  S.  463,  27  L.  ed. 
626,  2  Sup.  Ct  Rep.  473;  Pittsburgh,  C.  C. 
ft  St  L.  R.  Co.  ▼.  Long  Island  Loan  ft  T. 
Co.  172  U.  S.  493,  43  L.  ed.  528,  19  Sup.  Ct. 
Repi  238;  Commercial  Pub.  Co.  ▼.  Bcck- 
with,  188  U.  S.  567,  47  L.  ed.  598,  23  Sup. 
Ct  Rep.  382;  Yates  v.  Jones  Nat  Bank, 
206  U.  S.  155,  167,  51  L.  ed.  1002,  1009,  27 
Sup.  Ct  Rep.  638 ;  National  Foundry  ft  Pipe 
Works  V.  Oconto  Water  Supply  Co.  183  U. 
S.  216,  46  L.  ed.  157,  22  Sup.  Ct  Rep. 
IIL 

Mr.  Clinrlcs  G.  Gnrdncr  argued  the 
cause  and  filed  a  brief  for  defendant  in  er- 
ror: 

It  will  hardly  be  contended  that  any  Fed- 
eral question  is  presented  by  the  more  fact 
that  the  plaintiflfs  claimed  title  from  one 
who  derived  his  authority  from  a  Federal 
statute. 
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Bhickbam  t.  Portland  Gold  Min.  Co.  ITS 
U.  S.  571,  679,  44  L.  ed.  276,  280,  20  Sup. 
Ct  Rep.  222;  ContinenUl  Nat  Bank  v. 
Buford,  191  U.  8.  119,  125,  48  L.  ed.  119, 
121,  24  Sup.  Ct  Rep.  54. 

A  correct  decision  of  the  issue  did  not 
depend  upon  the  construction  of  any  Fed- 
eral law,  nor  could  the  right  or  title  set 
up  by  the  plaintiffs  in  error  be  defeated  by 
one  construction  of  the  law  of  the  United 
States,  or  sustained  by  the  opposite  con- 
struction. 

Cohen  v.  Virginia,  6  Wheat.  379,  5  L.  ed. 
285;  Osbum  t.  Bank  of  United  States,  9 
Wlieat  739,  822,  6  L.  ed.  204,  224. 

When  the  question  in  a  state  court  was 
not  whether,  if  the  bankrupt  had  title,  it 
would  pass  to  his  assignee,  but  whether  he 
had  any  title  at  all,  and  the  state  court  de- 
cided that  he  had  not,  no  Federal  question 
was  presented. 

Cramer  v.  Wilson,  195  U.  S.  408,  49  L. 
ed.  256,  25  Sup.  Ct  Rep.  94;  Scott  v.  Kelly, 
22  Wall.  57,  22  I^  ed.  729. 

Mr.  Justice  Wliite.  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  assertion  that  this  court  has  juris- 
diction is  based  upon  the  contention  of  the 
plaintiff  in  error  that  he  specially  set  up  in 
his  replication,  filed  below,  a  title  acquired 
under  an  authority  exercised  under  the 
United  States, — that  is,  a  purchase  of  prop- 
erty from  a  trustee  in  bankruptcy  under 
the  sanction  of  the  bankruptcy  court,  and 
that  such  title  was  denied  by  the  decision 
of  the  state  court.  We  are  not  called  upon 
to  consider  these  propositions  from  a  pure- 
ly abstract  point  of  view,  since,  of  course, 
we  are  only  required  to  determine  their  im- 
port in  so  far  as  they  are  involved  in  the 
decision  of  the  question  arising  on  the  rec- 
ord. Confining  our  contemplation  to  that 
subject,  it,  we  think,  becomes  clear  that  the 
contentions  are  wholly  irrelevant  to  the 
question  of  jurisdiction  concerning  which 
they  are  advanced  and  reiied  on.  We  say 
this,  because  it  is  obvious  on  the  face  of  the 
record  that  the  court  below  rested  its  de- 
cision solely  on  the  ground  that  the  plain- 
tiff, as  a  purchaser  pendente  lite  from  the 
trustee,  was  bound  by  the  decree  rendered 
against  the  trustee  in  the  equity  cause,  and 
that,  giving  to  that  decree  the  effect  which 
it  was  entitled  to  have  as  the  thing  adjudged, 
under  general  principles  of  law  it  operated 
to  estop  the  trustee  and  the  plaintiff,  his 
privy,  from  asserting  title  to  the  property. 
As,  therefore,  the  court  below  did  not,  as  an 
original  question,  consider  and  pass  upon 
*the  nature  and  character  of  the  [ISO 
rights  of  the  parties  arising  from  the 
transaction     of     purchase     and     sale,     but 

315  U.  8. 
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Iti     judgment     was   solely     based     upon 
the    operation    and     efTect    of    the    prior 
judgment    lictwcen    the    parties    or    their 
privies,  it  follows  that  the  decision  of  the 
case  was  placed  upon  no  Federal  ground, 
but  involved  solely  the  decision  of  a  ques- 
tion of  general  law, — that  is,  the  efTect  and 
scope  of  the  thing  adjudged  as  arising  from 
the    prior    judgment    of    the    state  court. 
Chouteau  v.  Gibson,  111  U.  S.  200,  28  L.  ed. 
400,  4  Sup.  Ct.  Rep.  340;  San  Francisco  v. 
Itsell,  133  U.  S.  05,  33  L.  ed.  570,  10  Sup. 
Ct.  Rep.  241;  Covington  v.  First  Nat.  Bank. 
198  U.  S.  100,  107,  49  L.  ed.  963.  967,  25 
Sup.  Ct.  Rep.  562.    Indeed,  the  fallacy  un- 
derlying all  the  contentions  urged  in  favor 
of  our  jurisdiction,  and  the  arguments  of 
inconvenience  by  which  those   propositions 
are  sought  to  be  maintained,  in  their  it  It 
mate  conception  involve  the  assumption  eith- 
er that  the  correctness  of  the  state  decree, 
which  was  held  to  be  res  judicata,  is  open  for 
consideration  on  this  record,  or  assail  the 
conclusively  settled  doctrine  that  the  scope 
and  effect  of  a  state  judgment  is  peculiarly 
a  question  of  state  law,  and  therefore  a  de- 
cision relating  only  to  such  subject  involves 
ao  Federal  question. 
Dismissed  for  want  of  jurisdiction. 


t  E.  W.  SIMMONS,  Late  Master  of  the  Tug 
Helen,    and   Others,   Appts., 

V. 

THE  STEAMSHIP  JEFFERSON,  the  Old 
Dominion  Steamship  Company,  Claimant 
and  Owner. 

(See  S.  C.  Reporter's  ed.  130-143.) 

Direct  appeal  from  district  court  — cer- 
tificate of  jurisdiction. 

1.  The  absence  ot  a  certificate  of  the  ques- 
tion of  jurisdiction  is  not  fatal  to  the  riglit 
to  maintain  a  direct  appeal  from  a  Fcdcruf 
district  court  to  the  Supreme  Court,  where, 
upon  the  face  of  the  record,  aside  from  the 
recitals  in  the  order  made  on  the  allowance 
of  the  appeal,  it  is  apparent  that  the  only 
question  which  was  decided  below  was  one 
of  jurisdiction,  and  the  decree  appealed  from 
on  its  face  shows  that  the  cause  was  dis- 
missed for  want  of  jurisdiction. 

[For  other  cases,  see  Appeal  and  Error,  927- 
930.] 

t  This  case  is  reported  by  the  Official  Re- 
porter under  the  title  of  "The  Steamship 
Jefferson." 

Note. — On  direct  review  in  Federal  Su- 
preme Court  of  judgments  of  district  and 
circuit  courts — see  note  to  Gwin  v.  Unit- 
ed States,  40  L.  ed.  U.  S.  741. 

On  salvofD^e — see  note  to  Stratton  v.  Jar- 
vis,  8  L.  ed.  IT.  S.  846. 

As  to  the  places  to  which  the  jurisdiction 
of  admiralty  is  confined — see  note  to  Allcu 
V.  Xewl>erry,  10  L.  ed.  U.  8.  110. 
&4  li.  ed. 


Direct  appeal  from  district  court  — Ju* 
risdictlon. 

2.  The  jurisdiction  of  a  Federal  district 
court  of  the  United  States  was  in  issue  so 
as  to  sustain  a  direct  appeal  to  the  Federal 
Supreme  Court,  where  the  exceptions  to  a 
libel  and  intervening  petition  claiming  sal- 
vage for  services  rendered  to  a  vessel  on 
fire  in  a  dry  dock  challenged  the  jurisdic- 
tion because,  from  the  situation  of  the  ves- 
sel, the  place  where  the  services  were  ren- 
dered, and  their  nature  and  character,  they 
afforded  no  basis  for  the  jurisdiction  of  the 
court  as  a  court  of  admiralty  of  the  United 
States,  and  this  was  the  conception  upon 
which  tliat  court  acted  in  dismissing  such 
libel  and  intervening  petition. 

[For  otiier  cases,  see  Appeal  and  Error,  805- 
018.1 

Admiralty   jurisdiction  —  salvage  —  ves- 

scl  on  fire  In  dry  dock. 

3.  A  court  of  admiralty  has  jurisdiction 
of  a  libel  claiming  salvage  for  services  ren- 
dered by  tugs  in  subduing  a  fire  communi- 
cated from  the  shore  to  a  vessel  undergoing 
repairs  in  a  dry  dock  from  which  all  the 
water  had  been  emptied. 

[For   other   cases,   nee   Adiulraltj,   I.   t^  1,  in 
Digest  Sup.  Ct.  1008.] 

[No.  243.] 

Submitted  April  26,  1009.    Decided  Novem- 
ber 29,  1900. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Virginia  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  a  libel  and  inter- 
vening petition  claiming  salvage  for  serv- 
ices rendered  by  certain  tugs  in  subduing  a 
fire  communicated  from  the  shore  to  a  ves- 
sel undergoing  repairs  in  a  dry  dock.  Re- 
versed and  remanded. 

See  same  case  below,  158  Fed.  358. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  liawrcnce  Groncr  submitted  the 
cause  for  appellants.  Messrs.  R.  T.  Thorp 
and  Henry  Bowden  were  on  the  brief: 

This  appeal  properly  comes  before  this 
court. 

The  Alliance,  17  C.  C.  A.  124,  44  U.  S. 
App.  52,  70  Fed.  276:  Cope  v.  Vallette  Dry 
Dock  Co.  119  U.  S.  625-027,  30  L.  ed.  501, 
502,  7  Sup.  Ct.  Rep.  336. 

The  question  of  jurisdiction  is  properly 
certified. 

Shields  v.  Coleman,  157  U.  S.  176,  39  L. 
ed.  062,  15  Sup.  Ct.  Rep.  570;  Interior 
Constr.  &  Improv.  Co.  v.  Gibney,  160  U. 
S.  217,  40  L.  ed.  401,  16  Sup.  Ct.  Rep.  272; 
Chappell  V.  United  States,  160  U.  S.  499.  40 
L.  ed.  510,  16  Sup.  Ct.  Rep.  397;  Merritt 
V.  Bowdoin  College,  167  U.  S.  745,  42  L.  ed. 
1209,  17  Sup.  Ct.  Rep.  996;  Filhiol  v.  Tor- 
ney,  194  U.  S.  356,  48  L.  cd.  1014,  24  Sup. 
Ct.  Rep.  008;  Petri  v.  F.  E.  (  reelnian  Lum- 
ber Co.   190  U.  S.  487,  50  L.  ed.  281,  26 


SuFKEUK  CouBT  OP  THK  Ukited  Statbi.  Oct.  Tbx, 

Btip.  Ct.  Rep.  133;  Exeeltior  Wooden  Pipe  this  n-as  ■   salvAge  Ecrvicc,  alUiougb   omb- 

Co.  T.   Pociflc  Bridge   Ca    laS  V.   S.   ZS-2-  pletel;  performed  on  lund. 

2S4,   46   L.   ed.   010-S13,  22   Sup.  Ct.   Bep.  Again,    in    tlie    case   of    The    HuntsriUa^ 

6S1.  Fed.   Cas.  No.   6,010,   it  was  held  that  kd- 

The  circuit  eourt  of  ftppeala  hai  no  juris-  miraltr   jurisdiction   extendi   to   a    salvaga 

diction  to  review  a  judgment  of  ft  circuit  suit  for  aervicea  rendered  from  the  land  to 

or  district  court  which  auitains  objectiona  a  veseel  burning  at  the  city's  wbanes,  uid 

to  ita  jurisdiction  and  on  that  ground  dis-  it  extends  to  services  rendered  from  the  land 

misses  the   suit  in  completion  of  services  rendered  t^  otlMr 

Excelsior    Wooden    Pipe    Co.    t.    Pacific  sttlvors  at  sea. 

Brtdg.  Co.  <S  C.  0.  i  349,  109  F.d.  497;  j„    „„„„„„„  p„„„„  ,„i„,„^  „. 

43  C.  C  4.  184,  103  F»l.  200;  Sm  Pr.nl.ng  „     '^' .  , 

il""^'  '■            "■  "             *■  ""'  ""  ™'  """  "  "'"""  juri-dlrtion,  ..  tb. 

.,    . '.^     ..,.,.       ,         ,        .  appeal  should  have  been  taken  to  tlie  cir- 

Admir.  I,  ,»r,«l.rt.OD  depend,  oot  upon  .^.'^^^^  ol  appe.b. 

whellar    the   v»»l   ,,   .olu.lly  .«o.t   or  g^,,,,  ^  „,^i     ,„,  „  g 

«l««llj  .og.g.d  «  ».v,B,.t.on    but  ralbcr  ,„  ^  ed.  731,  732,  16  Sop.  Ct.  Hop.  400; 

upon  Ih,  purpoM,  for  .luob  .be  r...  md  i„„|„„|,   j„„   Co.   v.   Knott,    191    V.    S. 

"l"™  S  .  w       oT^   .,.  2=3,  4S  L.  ed.   159,  24  Sup.  CI.  lie;,.   119; 

Tb.  Old  N.tcbet  0  Fed   476.  M.vnnrd  v.   H.ohl,  ISl   U.  S.  324,  32.1,  38 

Wb.le  .  dry  dock  .1«H  ..  not  .  .ub,«l  ^  ^   jjj   „     „  ^       „  „       jj,.  ^.,,1,. 

°'^""«'-  '  ,?■?    '"  '•y'"''  »•'":'  •"  ed  SUte.  V.  John,  loo  U.  8.  100.  30  L.  ed. 


e  Robert  W.  P&rwins  ( Perry  v 


IG    Sup.    Ct.   Rep.   39;    RIytbe   Co,   i 


191  U.  S.  17,  48  L.  .d.  73.  24  Sup.  CI.  Hep.  j,,,^      ,„'  „    g    jf,    „  ,,    id.   1183,  10 

8;  Cop.  ,.  V.llett.  Dry  Dock  Co.  119  V.  S.  g^     „.  Rep.  873;  BIjthe  r.  Hinckley,  173 

626,  30  L.  ed.  501,  7  Sup.  Ct.  Rep.  330.  „ /g   ^    ^'J,    „  ^  '^    ,,3^  „„    ]J's„ 

Admir.lly   b..   Iurl«liclion    in    ce.   o(  „    „        „,.    m„,„,  ,.   Brum,    105   V. 

nur.ne  tort,  .nd  eoutr.el.  in  drj-  dock..  g    ,„    „  ,,    ^    ,„    jJ  Sup.  Ct.  Rep.  IS. 

Smpeon'.  P.tent  Dry  Dc»k  Co.  v.  Atlontic        ^,^  j,,r.r«>n  ...  nellbcr  .t  ««.  nor  on 


shore,  nor  enpiged  in  navigatio 


.  Co.  47   C.  C.   A.  443,   ]0f  ^ _^    _    _         _  ^^ __ 

425;    Brooklyn  Water   Front   Warelmuae  *  ""xhe  wkrfieWrT2o'F^.'847V"" 

Dry  IWk  Co.  v.  The  Sappho,  44  Fed.    359;  ^^  Jefferson  .vas  not  saved  fr.m  -:.  per- 

HafTner  v.  Crane,  US  Fed.  404.  j,g                                                                      ' 

In   cases   purely  dependent  upon   the   lo-  j   Parsons.   ^rarine  Ins.  p.   .'44:    l'l.ill> 

eality  of  the  act  done,  the  admiralty  juris-  ^    b„,„^_  g  ^^    ^  j^,,,    ,5,.    j.,.„„^  ^ 

diction  is  limited  to  the  sea  and  to  the  tide  j^^  ^^^^^   ^^  p^    g^iy 

water  so  f»r  as  the  tide  flovts.  Mi.ved  cases  ^^e  property  a'alvod  must  be  a  vessel  en- 
may  arise  and  often  do  arise  where  the  ^g^  ;„  pon„„jrce,  or-tbe  c.irgo  of  a  vcs.'Wl. 
act  and  services  done  ftre  of  «  mixed  na-  j^^  Murphy  Tujre.  28  Fcil.  429;  The  la- 
ture,  as  where  salvage  services  are  per-  ,„„j  city,  J  Low.  De<-.  375,  Fed.  Cas.  No. 
formed  partly  on  tide  water  and  partly  on  7  109.  The  Pulaski.  33  Fed.  383;  The  Hen- 
shore,  for  the  preservation  of  the  property,  jrick  Hudson,  3  Ben.  419,  Fed.  Cas.  Ko. 
in  which  the  admiralty  jurisdiction  has  been  8^355^ 

constantly  exercised  to  th«  extent  of  de-  Salvage  is  awarded  only  for  saving  prop- 

creeing  salvage.  erty  Iroin  sea  peril*. 

United  8Utes  t.   Coombs,   12  Pet   72,  B  Maaon   v.  The   Bl.iireau,   2   Cranch.   240, 

L.  ed.   1004.  206,  2  L.  ed.  200,  274;  Benedict,  Admiralty, 

Vessels  afloat,  saved  by  being  towed  from  3d  ed.  %%  111,  300;  The  Emulous,  J   Snmn. 

•  ftre  originating  on  land,  are  subjecta  of  207.    Fed.   Cas.   No.    4,480;    3    Kent,    Com. 

Mlvagc.  *^S;  Uarvin,  Wreck  A,  Salvage,   185S   ed. 

The  Kaiwr  Wilhelm  der  Grosse,  106  Fed.  S  87,  p.  104;  Dcittr.  Shipping  *  Admiralty, 

9Q3;  The  John  I.  Brady,  100  Fed.  B12;  The  I    303;    B    Benfont*,   Eevue    Int.   du   Droit 

Barge    No.    127,    113    Fed.    529;    The    Old  Maritime,    p.    563;    Schiips,    Das    Deutaebe 

Natchez,    supra;    The   Lone   SUr,    35    Fed.  Seerecht,   pp.   701,  702;    Sieveking,  German 

793;  Gunby  v.  Tlie  Khio,  46  Fed.  207;  Tlie  Law  Relating  to  Carrinpe  of  Goods  by  Sc«, 

Oregon,  27  Fed.  871;  Wilson  v.  Winchester  Kng-  trans.,  p.  145  [I.ondon,  1007];  Part  1, 

30   Fed.  204.  Hniisentische  Gerichtszcitung,  1888,  No.  120, 

In  The  Ella,  48  Fed.  509,  where  the  ves-  p-    276;    Burchsrd,    Salvage   ft    AssisUnce 

sel  waa  carried  ashore  1.200  feet  beyond  the  (Bergung   nnd   llulleleislnng   in   Scenoth), 

water's  edge  bv   an   unusual   storm,  and  *  Hanover,    1807,    p.    29;    .\bbntt,    Mercbuit 

channel    was   dug   out   bv    whiph    «he    was  Shippins,   121h   nl.   p.   530;    11   Enc.   I,*w» 

brought  back  to  the  sea,'  it  waa  held  that  of  Knglnnd,  p.  308;  Kennedy,  Civil  Salrnge, 

jfg  a  IS  v.  8. 
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1907,  2d  ed.  p.  2;  Ex  parte  Easton,  95  U. 
6.  68,  24  L.  ed.  373;  Re  50,000  Feet  of 
Timber,  2  Low.  Dec.  64,  Fed.  Cas.  No.  4,783; 
The  Plymouth  (Hough  v.  Western  Transp. 
Co.)  3  Wall.  20,  18  L.  ed.  125;  Cleveland 
Terminal  &,  Valley  R.  Co.  v.  Cleveland  S. 
&  Co.  208  U.  S.  316,  52  L.  ed.  508,  28 
Sup.  Ct.  Rep.  414,  13  A.  St  E.  Ann^  Cas. 
1215;  The  Troy,  208  U.  S.  321,  62  L.  ed. 
512,  28  Sup.  Ct.  Rep.  416;  The  Poughkeep- 
8ie,  162  Fed.  404;  9  Columbia  L.  Rev.  1. 

The  tendency  of  later  cases  is  not  to  en- 
large, but  rather  to  restrict,  the  subject  of 
salvage. 

Wells  T.  The  Gas  Float  Whitton  No.  2 
[1897]  A.  C.  337;  Cope  v.  Vallctte  Dry 
Dock,  119  U.  S.  625,  30  L.  ed.  501,  7  Sup. 
Ct   Rep.  336;    Hughes,   Admiralty,   p.   129. 

Mr.  JuRtice  liVliite  delivered  the  opinion 
of  the  court: 

From  a  decree  dismissing  this  suit  for 
184]  want  of  jurisdiction,  *the  present  di- 
rect appeal  is  prosecuted.  Dismissal  of  the 
appeal  is  moved  on  the  ground  that  the  ju- 
risdiction of  the  court  below  was  not  in- 
volved in  the  sense  of  the  5tli  section  of  the 
act  of  1891,  and,  in  any  event,  because  the 
question  of  jurisdiction  was  not  certified  as 
required  by  that  act.  20  Stat,  at  L.  820, 
chap.  517,*U.  S.  Comp.  Stat.  1901,  p.  488. 
The  libel  by  whicli  the  suit  was  com- 
menced was  filed  on  behalf  of  the  master  of 
the  tug  Helen,  for  himself  and  others  en- 
titled to  participate  in  a  salvage  allowance 
if  made.  The  cause  of  action  was  thus  stat- 
ed: 

"1.  That,    in   the   afternoon    of  the   25th 
day  of  December,  IflOG,  the  tu«T  Helen,  where- 
of said    E.    W.    Simmons   was   master,   and 
having  a  crew  of  six  men  besides  said  mas- 
ter, was,  together  with  the  tug  Alice,  tow- 
ing a  certain   barge  from  Norfolk,  in  said 
district,  to  the  piers  of  the  Chesapeake  & 
Ohio  Railway  Company  at  Newport  News, 
in   said    district;     that    about   4    or   4  : 30 
o'clock  on  said  day,  when  said  tugs  had  ar- 
rived  almost  at  their  destination  at  New- 
port News,  it  was  discovered  that  a  fire  was 
raging  in  the  shipyard  of  the  Newport  News 
shipyaul  &  Dry  Dock  Company,  and  there- 
upon the  libellant,  with  the  said  tug  Helen, 
docked  his  tow  at  one  of  the  said  piers  of 
the  Chesapeake  &  Ohio  Railway  Company, 
4nd  proceeded  with  all  possible  speed  to  the 
laid  fire. 

"2.  That  when  libellant  arrived  at  the  said 
«hip}'ard  it  was  found  that  a  large  and  fierce 
fire  was  raging  therein,  and  that  said  steam- 
ship Jefferson,  which  had  been  undergoing 
repairs  at  the  said  shipyard,  was  locked  in 
one  of  the  dry  docks,  out  of  which  the  water 
had  been  emptied,  and  was  afire,  her  upper 
works  being  then  in  full  blaze  and  her  hull 
ft4  U  ed. 


smoking  throughout  nearly  its  whole  length ; 
that  there  was  no  one  on  board  at  the  time, 
and  no  one  could  have  stayed  aboard  under 
the  circumstances;  that  the  water  pipes  in- 
tended for  the  use  of  the  fire  department 
were  frozen  up  and  there  was  no  water 
available  for  their  use,  and  that  this,  to- 
gether with  the  fact  that  the  Jefferson  was 
in  a  peculiar  and  inaccessible  situation,  be- 
ing *in  a  dry  dock,  rendered  the  fire  [135 
engines  and  fire  department  totally  unable 
to  render  any  assistance  whatsoever;  under 
which  circumstances  said  steamer  would 
have  been  completely  destroyed  but  for  the 
assistance  rendered  by  libellant  and  other 
salvors  hereinafter  mentioned. 

"3.  That  thereupon  libellant,  with  his  said 
tug  Helen  and  crew,  lay  at  a  bulkhead  of 
one  of  the  piers,  as  close  to  the  said  dry 
dock  as  possible,  and  together  with  the  tugs 
Alice  and  James  Smith,  Jr.,  played  streams 
of  water  from  their  fire  house  upon  said 
steamship  Jefferson,  and  continued  so  to  do 
until  the  fire  was  completely  extin- 
guished; that  libellant  and  other  salvors 
were  thus  engaged  from  about  4:  30  o'clock 
in  the  afternoon  of  said  day  until  about 
8:  30  o'clock  at  night,  during  all  of  which 
time  libellant  and  said  salvors  rendered 
every  possible  assistance  to  said  steamship, 
and  during  all  of  which  time  libellant  and 
others  entitled  as  salvors  as  aforesaid  un- 
derwent  great  suffering  from  smoke,  fiame, 
and  sparks,  and  endured  great  hardship 
from  exposure  to  the  wind  and  water  in  the 
bitter  coldness  of  the  weather,  and  libellant 
and  other  salvors  incurred  great  danger 
from  said  smoke,  flames,  and  sparks,  and 
from  electric  wires,  falling  poles,  adjacent 
burning  buildings,  etc. 

''4.  That  the  said  steamship  Jcfi'erson  is 
of  great  value;  that  the  aforementioned  ef- 
forts and  services  rendered  by  libellant  and 
other  salvors  saved  the  said  steamship  from 
total  and  complete  destruction;  that  libel- 
lant, by  reason  of  the  hardships  necessarily 
incurred,  and  especially  by  reason  of  the  na- 
ture and  the  great  importance  of  the  serv- 
ices rendered  in  saving  said  steamship,  rea- 
sonably deserved  to  have  and  therefore  claim 
a  commensurate  reward  for  salvage  there- 
for." 

By  an  intervening  petition,  the  crew  of 
the  tug  Helen  and  the  masters  and  crews  of 
two  other  tugs,  the  James  Smith,  Jr.,  and 
the  Alice,  asserted  claims  to  salvage,  on  the 
ground  that  they  had  rendered  services  at 
the  same  time  and  under  the  same  condi- 
tions as  those  which  the  libel  alleged  had 
been  rendered  by  the  Helen.  The  libel  and 
intervening  petition  *were  e.xcepted  to  [136 
by  the  owner  and  claimant  of  the  Jefferson 
upon  these  grounds: 

''First.  That     the     property     proceeded 
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•gainst  was  not  at  sea  or  on  the  coast  of  the 
sea,  or  within  public  navigable  waters^  or  on 
the  shores  thereof. 

"Second.  That  the  property  proceeded 
against  was  not  a  yessel  engaged  in  mari- 
time commerce. 

"Third.  That  the  libellanU  did  not  render 
any  service  at  sea  or  in  saving  property 
from  any  peril  of  the  sea. 

"Fourth.  That  there  is  not  shown  any  sea 
peril  or  such  peril  as  may  be  the  basis  of  a 
claim  for  salvage. 

"Fifth.  That  the  Jefferson,  while  in  a  dry 
dock,  from  which  all  the  water  had  beep 
emptied,  when  threatened  with  fire  from 
land,  was  not  a  subject  of  salvage  services. 

"Sixth.  That  there  is  not  shown  any  ad- 
miralty or  maritime  lien  ui)on  the  Jefferson 
in  favor  of  the  libellants  for  salvage." 

The  court,  on  January  14,  1908,  handed 
down  an  opinion,  staling  its  reasons  for  con- 
cluding that  the  exceptions  were  well  taken, 
and  hence  that  it  had  no  jurisdiction  over 
the  cause.  158  Fed.  358.  On  the  29th  of 
the  same  month  a  final  decree  was  entered 
dismissing  the  libel  and  intervening  peti- 
tions.   In  this  decree  it  was  recited: 

"The  court  is  of  opinion,  for  the  reasons 
stated  in  the  opinion  filed,  on  the  14th  day 
of  January,  1908,  that  it  is  without  juris- 
diction in  the  premises  and  that  the  excep- 
tions should  be  sustained.     .     .     ." 

In  the  following  July  the  present  appeal 
was  prayed  on  the  ground  that,  as  the  court 
had  dismissed  the  case  for  want  of  jurisdic 
tion,  its  action  was  susceptible  ot  review  by 
direct  appeal  to  this  court.  In  its  order  al- 
lowing the  appeal  the  court  stated  that  "the 
claim  of  ap|)cal  is  allowed  as  prayed  for 
from  the  final  order  and  decree  dismissing 
aiid  cause  for  want  of  jurisdiction.  .  .  .'* 
As  upon  the  face  of  the  record,  irrespective 
of  the  recitals  in  the  order  made  on  the  al- 
lowance of  the  appeal,  it  is  apparent  that 
137]  the  only  question  *which  was  decidetl 
below  was  one  of  jurisdiction,  and  as  the 
decree  which  was  appealed  f rr  n  on  its  face 
shows  that  the  cause  was  dismissed  for  want 
of  jurisdiction,  the  question  of  jurisdiction, 
if  it  is  of  such  a  character  as  to  sustain  tht* 
appeal,  was  sufficiently  certified.  United 
States  V.  Larkin.  208  U.  S.  333,  338,  52  L. 
ed.  517,  519,  28  Sup.  Ct.  Rep.  417.  We 
therefore  put  the  contentions  as  to  the  ab- 
sence of  a  certificate  out  of  view. 

It  is  settled  that,  under  the  act  of  1891, 
in  order  to  entitle  to  a  direct  appeal  from 
the  decree  of  a  district  or  circuit  court  dis- 
missing a  cause  for  want  of  juris<lietion. 
tiie  decree  which  is  son^Iit  to  be  reviewed 
must  have  involvinl  the  jurisdiction  of  tlir 
oourt  l»ol<i\v  ns  a  Kcderal  court.  Iiouisvillo 
Trust  Co.  V.  (  oiiiin«;or.  184  l*.  S.  18,  40  L. 
ed.  413,  *J2  Sup.  Ct.  Kep.  293;  Schweer  ▼. 


Brown,  195  U.  S.  171,  49  L.  ed.  144,  25 
Sup.  Ct.  Rep.  15.  Relying  upon  this  doo* 
trine,  the  contention  is  that  the  appeal  was 
wrongfully  allowed,  because,  although  it 
may  be  that,  in  form  of  expression,  tha 
court  below  dismissed  the  suit  for  want  off 
jurisdiction,  its  action  was,  in  substanee, 
alone  based  upon  the  conclusion  that  the 
facts  alleged  were  insufficient  to  authoriaa 
recovery,  even  although  the  cause  was  with- 
in the  jurisdiction  of  the  court.  The  claim 
which  the  libel  asserted  was  for  salvage 
compensation,  and  it  therefore  presented  a 
character  of  action  cognizable  exclusively 
by  a  court  of  admiralty  of  the  United 
States.  Houseman  v.  The  North  Carolina, 
15  Pet.  40,  48,  10  L.  ed.  653,  G56.  It  is 
clear  that  the  exceptions  to  the  libel  and 
intervening  petition  challenged  the  juris- 
diction of  the  court  over  the  cause  of  ac- 
tion which  the  libel  asserted,  because,  from 
the  situation  of  the  vessel,  the  place  where 
the  alleged  salvage  services  were  rendered, 
and  the  nature  and  character  of  those  serv- 
ices, they  afforded  no  basis  for  the  juris- 
diction of  the  court  as  a  court  of  admiralty 
of  the  United  States.  That  this  was  alao 
the  conception  upon  which  the  court  below 
acted  in  dismissing  the  libel  and  interven- 
ing petition  is  apparent  front  its  opinion 
and  the  terms  of  the  decree  which  we  have 
previously  referred  to.  After  stating  the 
elements  constituting  a  salvage  service,  the 
court  observed: 

*"These,  however,  have  relation  to  [1S8 
perils  encountered  and  services  rendered  and 
performed  to  vessels  actually  engaged  in 
commerce,  either  ou  the  high  seas  or  other 
public  navigable  waters.  .  .  .  The  Jeff- 
erson, at  the  time  of  the  service  sued  for, 
was  not  a  medium  of  commerce  subject  to 
dangers  and  hazards  of  the  seas.  She,  on  the 
contrary,  was  in  an  unscaworthy  condition, 
undergoing  repairs.  She  could  not  move  of 
licr  own  volition  nor  could  she  be  used  at 
the  time  in  furtherance  of  commerce.  She 
was  neither  pursuing  nor  callable  of  enga- 
ging in  her  ordinary  business  of  navigation 
of  the  seas." 

Again,  in  considering  the  averments  of 
the  libel  concerning  the  origin  of  the  fire 
which,  it  was  alleged,  envclopod  the  Jeffer- 
son, and  which,  it  was  assortetl.  had  beem 
extinguished  by  the  exertions  of  the  alleged 
salvors,  the  court  observed: 

"This  lan<;nngi'  makes  it  clear  that  the 
peril  in  whioli  the  Jefi'erson  was  placed 
arose  from  a  lire  on  the  shore,  and  that 
there  was  no  fH'ril  in  connoction  with  the 
sea  or  tho  n:ivi^':iti«>n  Ihercof.'* 

In  >uniiiiing  up  its  conclusion,  the  court 
said : 

•*Tho  more  fnct  that  the  property  U|K)n 
which  llie  lire  was  c\tingui:»lK*J  was  that  ol 
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s  Tessel  will  not  suffice.  There  must  have 
been  a  sea  peril  from  which  it  was  rescued, 
and  the  vessel  itself  must  have  been  at  the 
time  the  subject  of  a  sea  peril,  in  order  to 
support  a  maritime  lien  and  afTord  juris- 
direction  in  rem  in  the  admiralty." 

As  the  foregoing  considerations  demon- 
strate that  the  case  was  dismissed  below  be- 
cause of  the  conclusion  that  there  was  no 
jurisdiction  as  a  Federal  court  over  the 
subject-matter  of  the  controversy,  it  results 
that  the  motion  to  dismiss  is  without  merit. 
Ck>pe  T.  Vallette  Dry  Dock  Co.  119  U.  S. 
^5,  30  L.  ed.  501,  7  Sup.  Ct.  Rep.  336;  The 
Resolute,  168  U.  S.  437,  42  L.  ed.  533,  18 
Sup.  Ct.  Rep;  112;  Cleveland  Terminal  Val- 
ley R.  Co.  T.  Cleveland  S.  S.  Co.  208  U.  S. 
316,  52  L.  ed.  508,  28  Sup.  Ct  Rep.  414,  13 
A.  &  £.  Ann.  Cas.  1215;  The  Troy,  208  U. 
6.  321,  52  L.  ed.  512,  28  Sup.  Ct.  Rep.  416; 
Scully  V.  Bird,  209  U.  b.  481,  52  L.  ed.  899, 
28  Sup.  Ct.  Rep.  597;  Globe  Newspaper  Co. 
T.  Walker,  210  U.  S.  356,  52  L.  ed.  1096,  28 
Sup.  Ct.  Rep.  726. 

130]  *  Passing  to  the  merits,  the  question 
is  this :  Did  the  facts  set  forth  in  the  libel 
prima  facie  state  a  claim  for  salvage  with- 
in the  admiralty  jurisdiction? 

The  contention  on  the  part  of  the  appellee 
that  a  negative  answer  should  be  given  to 
this  question  is  based  upon  the  proposi- 
tions which  controlled  the  action  of  the 
court  below.  They  are:  a,  that,  at  the 
time  the  services  sued  for  were  rendered, 
the  Jefferson  was  in  a  dry  dock  undergoing 
repairs,  was  not  on  the  sea,  but  was  vir- 
tually on  the  shore,  and  was  consequently 
at  such  time  not  an  instrumentality  of  nav- 
igation, subject  to  the  dangers  and  hazards 
of  the  sea;  b,  the  services  were  not  ren- 
dered in  saving  the  Jefferson  from  a  mari- 
time peril,  as  the  danger  relied  on  arose 
outside  of  the  admiralty  jurisdiction,  and 
not  in  connection  with  the  sea  or  the  navi- 
gation thereof.  We  shall  consider  the  con- 
tentions together. 

In  the  nature  of  things  it  is  manifest, 
and  indeed  it  is  settled,  that,  because  of  the 
broad  scope  of  the  admiralty  jurisdiction 
in  this  country,  the  perils  out  of  which  a 
salvage  service  may  arise  are  all  of  such 
perils  as  may  encompass  a  vessel  when  upon 
waters  which  are  within  the  admiralty  ju- 
risdiction of  the  United  States;  from  which 
it  follows  that  the  right  to  recover  for  sal- 
vage services  is  not  limited  to  services  con- 
eeming  a  peril  occurring  on  the  high  seas  or 
within  the  ebb  and  flow  of  the  tide.  And  al- 
though, in  defining  salvage,  the  expression 
"peril  of  the  sea"  has  sometimes  been  used  as 
equivalent  to  "peril  on  the  sea,"  it  is  set- 
tled that  the  distress  or  danger  from  which  a 
vessel  has  been  saved  need  not,  in  order  to 
Justify  a  recovery  of  salvage  compensation, ' 
«4  li.  ed.  9 


have  arisen  solely  by  reason  of  a  peril  of  the 
sea  in  the  strict  legal  acceptation  of  those 
words.  The  varied  character  of  services 
upon  which  a  claim  to  salvage  may  be  base<l 
was  pointed  out  in  the  definition  of  salvage 
given  in  the  opinion  in  The  Blackwall,  10 
Wall.  1,  19  L.  ed.  870,  where  it  was  said 
(p.  12) :  "Salvage  is  the  compensation  al- 
lowed to  persons  by  whose  assistance  a  ship 
or  her  cargo  has  been  saved,  in  whole  or  in 
part,  from  impending  *peril  on  the  [140 
sea,  or  in  recovering  such  property  from 
actual  loss,  as  in  cases  of  shipwreck,  dere- 
licty  or  recapture." 

In  The  Blackwall  the  facts,  in  substance, 
were  these:  An  English  ship,  with  cargo 
aboard  and  ready  to  sail,  while  lying  at 
anchor  in  the  harbor  of  San  Francisco,  about 
seven  or  eight  hundred  yards  from  the 
wharves,  was  discovered  to  be  on  fire.  A 
steam  tug  was  utilized  in  conveying  along- 
side of  the  ship  members  of  the  fire  depart- 
ment and  two  steam  fire  engines  belonging 
to  the  city.  After  the  fire  had  been  extin- 
guished, the  tug  took  the  ship  in  tow  and 
safely  placed  her  on  adjacent  flats,  in  charge 
of  her  master  and  crew.  Upholding  the 
right  of  the  owners  of  the  steam  tug  and 
her  master  and  crew  to  salvage  compensa- 
tion, the  court  said: 

"Service,  undoubtedly,  was  performed  by 
the  members  of  the  fire  department;  but 
it  is  a  mistake  to  suppose  that  service  was 
not  also  performed  by  the  steam  tug,  as  it 
is  clear  that,  without  the  aid  of  the  steam 
tug  and  the  services  of  her  master  and  crew, 
the  members  of  the  fire  company  would 
never  have  been  able  to  reach  the  ship  with 
their  engines  and  necessary  apparatus,  or  to 
have  subdued  the  fiames  and  extinguished 
the  fire.  Useful  services  of  any  kind  ren- 
dered to  a  vessel  or  her  cargo,  exposed  to 
any  impending  danger  and  imminent  peril 
of  loss  or  damage,  may  entitle  those  who 
render  such  services  to  salvage  reward. 

"Persons  assisting  to  extinguish  a  fire  on 
board  a  ship,  or  assisting  to  tow  a  ship 
from  a  dock  where  she  is  in  imminent  dan- 
ger of  catching  fire,  are  as  much  entitled 
to  salvage  compensation  as  persons  who  ren- 
der assistance  to  prevent  a  ship  from  being 
wrecked,  or  in  securing  a  wreck  or  protect- 
ing the  cargo  of  a  stranded  vessel.  The 
Rosalie,  1  Spinks,  Eccl.  k,  Adm.  Rep.  188; 
The  Eastern  Monarch,  Lush.  81;  The  Tees, 
Lush.  505;  Williams  k  B.  Adm.  Pr.  92." 

The  case  of  The  Rosalie  was  one  of  sal- 
vage of  a  vessel  in  danger  from  a  fire  at 
sea,  and  among  other  things  treated  as  con- 
stituting the  salving  services  was  the  un- 
loading of  the  cargo  upon  land.  In  The  Tees, 
salvage  was  awarded  for  towing  *to  [141 
a  place  of  safety  a  vessel  lying  in  a  dock 
and  in  danger   of  catching  fire   from   the 
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surrounding  warehouses  which  were  in 
flames.  To  the  English  cases  cited  in  the 
opinion  in  The  Blackwall  may  be  added 
that  of  The  City  of  Newcastle,  7  Asp.  Mar. 
L.  Cas.  N.  S.  646.  That  case  was  heard 
before  Justice  Bruce,  assisted  by  the  Trin- 
ity masters,  and  the  facts  in  brief  were  as 
follows:  A  fire  broke  out  on  board  a  Tea- 
sel which  was  lying  alongside  a  jetty  at  the 
entrance  to  a  dock.  The  vessel  was  under 
repairs,  with  no  steam  up,  and  had  no  one 
but  the  master  and  watchman  on  board. 
At  the  request  of  the  master,  a  steamship, 
which  had  just  arrived,  hove  alongside,  and, 
getting  her  hose  on  board  the  burning  ves- 
sel, extinguished  the  fire,  which,  if  it  had 
remained  unchecked,  would  have  caused  a 
very  serious  damage.  The  services  were 
such  as  might  have  been  rendered  by  a  fire 
engine  on  shore.  The  value  of  the  salved 
vessel  was  £9,500.  The  defendants  tendered 
£200.  The  court  upheld  the  tender,  being 
of  opinion  that  the  services  were  not  of 
such  character  as  to  require  that  the  award 
should  be  assessed  upon  the  same  liberal 
principles  as  obtained  in  the  ordinary  cases 
of  sea  salvage  rendered  by  one  ship  to  an- 
other. 

And  the  doctrine  of  The  Blackwall  and 
the  other  cases  just  reviewed  was  in  sub- 
stance reiterated  in  The  Clarita  and  The 
Clara,  23  Wall.  1,  23  L.  ed.  146.  In  that 
case  remuneration  was  claimed  by  the  li- 
bellants  as  owners  of  the  steam  tug  Clarita 
for  salvage  services  rendered  by  the  tug 
and  the  officers  and  crew,  in  subduing  a  fire 
on  board  the  schooner  Clara.  While  at  an- 
chor in  the  middle  of  the  Hudson  river,  the 
Clara  caught  fire  from  contact  with  a  burn- 
ing ferryboat,  which,  after  being  towed  from 
a  ferry  slip,  had  gotten  adrift.  It  was  not 
questioned  that  the  services,  intrinsically 
considered,  were  salvage  services,  but,  be- 
cause the  injury  to  the  schooner  was  occa- 
sioned by  the  fault  of  the  tug  whose  owner, 
master,  and  crew  asserted  the  salvage  claim, 
the  right  to  salvage  was  denied.  And  the 
principles  just  announced,  when  duly  ap- 
preciated, also  establish  that  the  Jefferson, 
142]  while  in  dry  dock,  undergoing  *re- 
pairs,  was  subject  to  the  jurisdiction 
of  a  court  of  admiralty  and  liable  for 
a  salvage  service.  By  necessary  impli- 
cation it  appears  from  the  averments 
of  the  libel  that  the  steamship,  be- 
fore being  docked,  had  been  engaged  in 
navigation,  was  dedicated  to  the  purposes 
of  transportation  and  commerce,  and  had 
been  placed  in  the  dry  dock  to  undergo 
repairs  to  fit  her  to  continue  in  such  navi- 
gation and  commerce.  As  said  in  Cope  v. 
Vallette  Dry  Dock  Co.  119  U.  S.  626,  30 
L.  ed.  601.  7  Sup.  Ct.  Rep.  336:  "A  ship 
or  vessel  ui>ed  for  navigation  and  commerce, 
ISO 


though  lying  at  a  wharf  and  temporarily 
made  fast  thereto,  as  well  as  her  furuitur* 
and  cargo,  are  maritime  subjects,  and  art 
capable  of  receiving  salvage  services."  In 
reason,  we  think  it  cannot  be  held  that  s 
ship  or  vessel  employed  in  navigation  and 
commerce  is  any  the  less  a  maritime  aub- 
ject  within  the  admiralty  jurisdiction  what, 
for  the  purpose  of  making  necessary  repain 
to  fit  her  for  continuance  in  navigation,  aha 
is  placed  in  a  dry  dock  and  the  water  re- 
moved from  about  her,  than  would  be  suck 
a  vessel  if  fastened  to  a  wharf  in  a  diy 
harbor,  where,  by  the  natural  recession  of 
the  water  by  the  ebbing  of  the  tide,  she  for 
a  time  might  be  upon  dry  land.  Clearly, 
in  the  case  last  supposed,  the  vessel  would 
not  cease  to  be  a  subject  within  the  ad- 
miralty jurisdiction  merely  because,  for  a 
short  period,  by  the  operation  of  nature'a 
laws,  water  did  not  flow  about  her.  Nor  ia 
there  any  difference  in  principle  between  a 
vessel  floated  into  a  wet  dock,  which  ia  so 
extensively  utilized  in  England  for  commer- 
cial purposes  in  the  loading  and  unloading 
of  vessels  at  abutting  quays,  and  the  dry 
dock  into  which  a  vessel  must  be  floated 
for  the  purpose  of  being  repaired,  and  from 
which,  after  being  repaired,  she  is  again 
floated  into  an  adjacent  stream.  The  statua 
of  a  vessel  is  not  altered  merely  because,  in 
the  one  case,  the  water  is  confined  within 
the  dock  by  means  of  gates  closed  when  the 
tide  begins  to  ebb,  while,  in  the  other,  the 
water  is  removed  and  the  gates  are  closed 
to  prevent  the  inflow  of  the  water  during 
the  work  of  repair. 

It  was  long  ago  recognized  by  this  court 
that  a  service  rendered  in  making  repairs 
to  a  ship  or  vessel,  whether  in  or  *out  [14S 
of '  the  water,  was  a  maritime  service. 
Peyroux  v.  Howard,  7  Pet  324,  8  L.  ed. 
700. 

But  we  need  not  further  pursue  the  sub- 
ject, since  the  error  of  the  contention  that 
a  vessel,  merely  because  it  is  in  a  dry  dock, 
ceases  to  be  within  the  admiralty  jurisdis- 
tion,  was  quite  recently  established  in  The 
Robert  W.  Parsons  (Perry  v.  Haines)  191 
U.  S.  17,  48  L.  ed.  73,  24  Sup.  Ct.  Rep.  8. 
In  disposing  of  the  proposition  we  are  now 
considering,  it  was  further  said   (p.  33) : 

"A  further  suggestion,  however,  is  mada 
that  the  contract  in  this  case  was  not  only 
made  on  land,  but  was  to  be  performed  on 
land,  and  was,  in  fact,  performed  on  land. 
This  argument  must  necessarily  rest  upon 
the  assumption  that  repairs  put  upon  s 
vessel  while  in  dry  dodc  are  made  upon 
land.  We  are  unwilling  to  admit  this  prop- 
osition. ...  A  dry  dock  differs  from 
an  ordinary  dock  only  in  the  fact  that  it  is 
smaller,  and  provided  with  machinery  for 
pumping  out  the  water  in  order  that  tha 
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▼esael  may  be  repaired.  All  injuries  suf- 
fered l^  the  hulls  of  vessels  below  the  wa- 
ter line,  by  collision  or  stranding,  must 
necessarily  be  repaired  in  a  dry  dock,  to 
prevent  the  inflow  of  water;  but  it  has 
never  been  supposed,  and  it  is  believed  the 
proposition  is  now  for  the  first  time  made, 
that  such  repairs  were  made  on  land.  .  •  . 
But,  as  all  serious  repairs  upon  the  hulls  of 
▼essels  are  made  in  dry  docks,  the  proposition 
that  such  repairs  are  made  on  land  would 
practically  deprive  the  admiralty  courts  of 
their  largest  and  most  important  jurisdic- 
tion in  connection  with  repairs.  No  author- 
ities are  cited  to  this  proposition,  and  it  is 
believed  none  such  exist." 

There  is  in  reason  no  distinction  between 
the  continued  control  of  admiralty  over  a 
vessel  when  she  is  in  a  dry  dock  for  the 
purpose  of  being  repaired,  and  the  subjec- 
tion of  the  vessel  when  in  a  dry  dock  for 
repairs  to  the  jurisdiction  of  a  court  of  ad- 
miralty for  the  purpose  of  passing  upon 
elaims  for  salvage  services,  by  which  it  is 
asserted  the  vessel,  while  in  the  dock,  was 
saved  from  destruction. 

Reversed  and  remanded. 


144]  •MATTHEW  SCULLY,  Plff.  in  Err., 

V. 

LOUISE  SQUIER,  John  M.  Fix,  and  John 

Q.  Moxley. 

(See  S.  C.  Reporter's  ed.  144-155.) 

Error  to  state  court  —  decision  of  Fed- 
eral question  —  town  sites. 
1.  A  judgment  of  a  state  court,  dismiss- 
ing a  suit  founded  upon  the  making  and  ap- 
proval of  a  plat  of  a  town  site,  although 
resting  in  some  respects  upon  the  proposi- 
tion that,  under  Idaho  act  of  January  8, 
1873,  enacted  pursuant  to  U.  S.  Rev.  Stat 
S  2387,  U.  S.  Comp.  Stat.  1901,  p.  1467,  to 
provide  for  the  disposal  of  the  land,  there 
was  no  power  given  to  make  a  survey  or 
plat  which  did  not  conform  to  the  lines  of 
occupation,  is  reviewable  in  the  Federal  Su- 
preme Court,  where  the  basis  of  the  suit  is 

Note. — On  the  general  subject  of  writs  of 
error  from  the  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v. 
Hunter,  4  L.  ed.  U.  S.  07;  Hamblin  v. 
WeRtcm  Land  Co.  37  L.  ed.  U.  S.  267;  Re 
Buchanan,  39  L.  ed.  U.  S.  884;  and  Kipley 
▼.  Illinois,  42  L.  ed.  U.  S.  998. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ina.  Co.  v.  McGrew,  63 
L.ILA.  33. 

On  error  to  state  courts  in  cases  involv- 
ing  land    titles — see    note    to    O'Conor    v. 
Texas^  50  L.  ed.  U.  S.  1120. 
64  li.  ed. 


that  the  Federal  laws  authorize  an  official 
ascertainment  of  boundaries;  that  equitable 
rights  under  those  laws  vest  upon  condition 
that  the  owners,  within  a  reasonable  time^ 
have  their  rights  confirmed  by  the  trustee 
upon  an  official  survey ;  and  that  those  laws 
require  each  town-site  occupant  to  see  that 
the  official  ascertainment  is  true  before  ac- 
cepting confirmation. 

[For  other  cases,  see  Appeal  and  Error,  1810- 
1628,  in  Digest  Snp.  Ct.  1909.] 

Publio  lands  —  town  sites  —  rights  of 
occupants. 

2.  The  rights  of  the  occupants  of  town- 
site  lots,  fixed  by  the  extent  of  their  occu- 
pancy, could  not  be  diminished  by  a 
plat  made  and  filed  under  Idaho  act  of 
January  8,  1873,  enacted  pursuant  to  U.  S. 
Rev.  Stat.  §  2387,  U.  S.  Comp.  Stat.  1901, 
p.  1457,  to  provide  for  the  disposal  of  the 
lots, — especially  where  the  state  supreme 
court  construes  such  statute  as  not  giving 
the  power  to  make  a  survey  or  plat  which 
did  not  conform  to  the  lines  of  occupation. 
[For  other  cases,  see  Public  Lands,  I.  d,  in 

Digest  Bnp.  Ct  1908.] 

[No.  21.] 

Argued  and  submitted  November  5,   1909. 
Decided  November  29,  1909. 

IN  ERROR  to  the  Supreme  Court  of  ths 
State  of  Idaho  to  review  a  decree  which 
affirmed  a  decree  of  the  District  Court  of 
Nez  Percys  County,  in  that  state,  dismiss- 
ing a  suit  to  enjoin  an  alleged  encroach- 
ment upon  a  highway  l^  owners  of  town- 
site  lots.    Affirmed. 

See  same  case  below,  13  Idaho,  417,  90 
Pac.  573. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  Winship  Wheatley  argued  the 
cause,  and,  with  Mr.  Ben.  F.  Tweedy,  filed 
a  brief  for  plaintiff  in  error: 

The  record  presents  Federal  questions 
which  can  be  reviewed  upon  writ  of  error 
to  the  state  supreme  court  of  the  state  of 
Idaho,  inasmuch  as  that  court  decided  that 
U.  S.  Rev.  Stat.  §  2387,  U.  S.  Comp.  Stat 
1901,  p.  1457,  made  the  official  survey  of 
congressional  grants  and  the  confirmation 
thereof  void  because  not  a  proper  and  law- 
ful execution  of  the  trusts,  as  required  by 
said  section^  and  thereupon,  upon  parol  tes- 
timony, attempted,  in  the  execution  of  the 
trusts  under  said  section,  to  ascertain,  es- 
tablish, and  confirm  to  the  defendants  in 
error,  against  the  rights  of  the  plaintiff  in 
error,  a  part  of  D  street,  in  direct  conflict 
with  the  confirmations  accepted  by  the 
predecessors  of  all  the  parties  to  this  action 
in  the  year  of  1875,  upon  the  official  survey 
by  the  mayor-trustee. 

Dunton  v.  Muth,  46  Fed.  395;  Ashby 
V.  Hall,  119  U.  S.  526,  30  L.  ed.  469,  7 
Sup.   Ct   Repb   308;    Magwire  v.  Tjrler,   1 
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Black,  106,  17  L.  ed.  137;  Carondelet  v. 
St  Louis,  1  Black,  179,  17  L.  ed.  102; 
M'Donogh  v.  Millaudon,  3  How.  693-706, 
11  L.  ed.  787-794;  Mobile  Transp.  Co.  v. 
Mobile,  187  U.  S.  479,  47  L.  ed.  266,  23 
Sup.  Ct.  Rep.  170;  Green  Bay  A  M.  Canal 
Co.  V.  Patten  Paper  Co.  172  U.  S.  68,  43 
L.  ed.  364,  19  Sup.  Ct  Rep.  97;  Hussman 
v.  Durham,  165  U.  S.  144,  41  L.  ed.  664, 
17  Sup.  Ct  Rep.  253;  Northern  P.  R.  Co. 
V.  Colbum,  164  U.  S.  383,  41  L.  ed.  479,  17 
Sup.  Ct  Rep.  98;  Shively  v.  Bowlby,  152 
U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct  Rep.  548; 
Pickering  v.  Lomax,  145  U.  S.  310,  36  L. 
ed.  716,  12  Sup.  Ct  Rep.  860;  Anderson  v. 
Carkins,  135  U.  S.  483,  34  L.  ed.  272,  10 
Sup.  Ct.  Rep.  905 ;  Neilson  v.  Lagow,  7  How. 
772,   12  L.  ed.  908;   Chouteau  v.  Eckhart, 

2  How.  344,  11  L.  ed.  293;  Pollard  v.  Kibbe, 
14  Pet  353,  10  L.  ed.  490;  Wallace  v.  Park- 
er, 6  Pet.  680,  8  L.  ed.  543;  Ross  y.  Doe, 
1  Pet.  655,  7  L.  ed.  302;  Kaukauna  Water 
Power  Co.  v.  Green  Bay  A,  M.  Canal  Co. 
142  U.  S.  254,  35  L.  ed.  1004,  12  Sup.  Ct 
Rep.   173;   Stanley  v.  Schwalby,  162  U.  S. 

255,  40  L.  ed.  960,  16  Sup.  Ct  Rep.  754; 
Hammond  y.  Whittredge,  204  U.  S.  538,  51 
L.  ed.  606,  27  Sup.  Ct.  Rep.  396;  Lavagnino 
y.  Uhlig,  198  U.  S.  443,  49  L.  ed.  1119,  25 
Sup.  Ct  Rep.  716;  Leigh  v.  Green,  193 
U.  S.  79,  48  L.  ed.  623,  24  Sup.  Ct  Rep. 
390;  Boise  City  y.  Flanagan,  6  Idaho,  149, 
53  Pac.  453;  Ming  v.  Foote,  9  Mont.  201, 
23  Pac.  515;  Anderson  y.  Bartels,  7  Colo. 

256,  3  Pac.  225;  Almonester  y.  Kenton,  9 
How.  1,  13  L.  ed.  21;  Mackay  y.  Dillon,  4 
How.  421,  11  L.  ed.  1038;  Dower  v.  Rich- 
ards, 151  U.  S.  658,  38  L.  ed.  305,  14  Sup. 
Ct.  Rep.  452;  Hussey  y.  Smith,  99  U.  S.  20, 
25  L.  ed.  314;  Cofield  y.  McClelland,  16 
Wall.  331,  21  L.  ed.  339;  Stringfellow  y. 
Cain,  99  U.  S.  610,  25  L.  ed.  421. 

The  official  survey  of  the  town  site  is  a 
necessary,  essential  part  of  the  confirma- 
tions accepted  in  1875  by  the  predecessors 
of  the  parties  to  this  action,  and  when  the 
town-site  occupants  accept  deeds  from  the 
trustee,  and  in  confirmation  of  all  their 
equitable  rights,  they  can  never  thereafter, 
in  a  court  of  law  or  equity,  claim  that  they 
ought  to  have  had  another  and  different 
confirmation,  and  that  all  their  equitable 
rights  had  not  been  confirmed  to  them;  but 
the  official  survey  and  the  confirmation 
thereupon  become  the  exclusive,  conclusive, 
and  only  evidence  of  not  only  their  legal 
rights,  but  all  their  equitable  rights. 

Smith  v.  Pipe,  3  Colo.  187;  State  ex  rel. 
Hicklin  y.  Webster,  28  Mont.  104,  72  Pac. 
295;  Ming  v.  Foote  and  Anderson  y.  Bar- 
tels, supra;  Polk  v.  Wendal,  9  Cranch,  87, 

3  L.  ed.  665 ;  Moore  v.  Walla  Walla,  2  Wash. 
Terr.  184,  2  Pac.  187;  Boise  City  v.  Flan- 
agan,  supra;  Laughlin  y.  Denver,  24  Colo.' 


255,  50  Pac  917;  Ashby  y.  Hall,  supra; 
Cofield  y.  McClelland,  16  Wall.  334,  21  L. 
ed.  340;  Newhouse  v.  Simino,  3  Wash.  648, 
29  Pac.  263;  Cragin  y.  Powell,  128  U.  S. 
691,  32  L.  ed.  566,  9  Sup.  Ct  Rep.  203; 
Carondelet  v.  St.  Louis,  supra;  Gait  y. 
Galk)way,  4  Pet  332,  7  L.  ed.  876;  Haydel 
y.  Dufresne,  17  How.  23,  15  L.  ed.  115; 
Greer  y.  Mezes,  24  How.  268,  16  L.  ed.  OGl ; 
Harrington  v.  Boehmer,  134  Cal.  196,  60 
Pac.  214,  489;  Whiting  v.  Gardner,  80 
Cal.  78,  22  Pac.  71;  Martin  y.  Carlin,  19 
Wis.  454,  88  Am.  Dec.  696;  McEvoy  y. 
Loyd,  31  Wis.  142;  Campbell  v.  Clark,  8 
Mo.  553;  Greer  v.  Squire,  9  Wash.  359,  37 
Pac.  545;  Amador  County  v.  Gilbert,  133 
Cal.  51,  65  Pac.  130;  Parchen  v.  Ashby, 
5  Mont  68,  1  Pac.  204;  Watkins  y.  Havig- 
horst,  13  Okla.  128,  74  Pac.  318;  Stoneroad 
y.  Stoneroad,  158  U.  S.  240,  39  L.  ed.  966, 
15  Sup.  Ct.  Rep.  822. 

Congress  intended  an  official  survey  un* 
der  regulations  of  the  state  or  territory 
in  order  to  designate  and  fix  the  boundaries 
of  the  several  congressional  grants  brought 
into  existence  under  U.  S.  Rev.  Stat.  §  2387, 
U.  S.  Comp.  Stat.  1901,  p.  1457,  upon  entry 
of  the  town  site,  in  order  to  separate  the 
grants  from  each  other,  that  confirmation 
as  separated  might  be  given  by  the  trustee, 
acting  as  an  officer  of  the  United  States,  in 
the  enforcement  of  a  trust  created  by  that 
section;  and  the  rules  of  law  relating  to  an 
official  survey  by  the  officers  of  the  Land 
Department  of  the  United  States  apply  with 
equal   force  to  the  survey  of   the   trustee. 

West  y.  Cochran,  17  How.  403,  15  L.  ed, 
110;  Central  P.  R.  Co.  v.  Nevada,  162  U.  S. 
526,  40  L.  ed.  1061,  16  Sup.  Ct  Rep.  885; 
Clemmons  v.  Gillette,  33  Mont  321,  114 
Am.  St  Rep.  814,  83  Pac.  879;  United 
States  y.  Birdseye,  70  C.  C.  A.  100,  137 
Fed.  516;  Robinson  v.  Forrest,  29  Cal. 
325;  Territory  v.  Delinquent  Taxpayers,  12 
N.  M.  169,  76  Pac  316;  Maoruire  v.  Tyler, 
8  Wall.  650,  19  L.  ed.  320;  Ledoux  v. 
Black,  18  How.  473,  15  L.  ed.  457 ;  Menard 
V.  Massey,  8  How.  301,  12  L.  ed.  1088; 
Tubbs  y.  Wilhoit,  138  U.  S.  134.  34  L.  ed. 
887,  11  Sup.  Ct  Rep.  279;  United  SUtes 
V.  Curtner,  38  Fed.  1;  Denver  v.  Kent,  1 
Colo.  336. 

The  state  supreme  court  cannot,  upon 
parol  evidence,  after  confirmation  by  the 
trustee,  without  an  official  survey  of  that 
land  claimed  by  the  defendants  in  error 
as  private  property,  to  be  confirmed  to  them, 
even  attempt  to  enforce  any  trust  under 
U.  S.  Rev.  Stat.  §  2387,  U.  S.  Comp.  Stat 
1901,  p.  1457,  when  the  land  has  remained 
surveyed  as  a  part  of  a  street  for  over 
thirty  years,  without  an  attempt  on  the 
part  of  anyone  to  have  the  land  claimed 
surveyed  officially  as  private  property. 

lis  U.  8. 
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Lo«ber  T.  Butte  General  Eleetric  Hn.  Ifl  i 
Mont.  1,  50  Am.  St.  Rep.  468,  3! 
912;  HershfieM  t.  Bocky  Mountai: 
Teleph.  Co.  12  Mont,  102,  20  Pac 
Kenyon  v.  Knipe,  2  Wash,  394,  13 
142,  27  Pbc.  227;  Hardin  v.  Jorifa 
U.  8.  371,  35  L.  ed.  428,  11  Sup,  C 
808,  838;  Abraham  v.  Ordway,  168 
416,  30  L.  ed.  1036,  16  Sup.  Ct.  Ret 
Peitn  Mut.  Ii.  InE.  Co.  v.  Austin, 
B.  685,  42  .L.  ed.  626,  18  Sup.  Ct  Rej 
Galliher  t.  Cadneli,  145  U.  S.  36S,  36 
738,  12  Sop.  Ct.  Bep.  873;  Cooke  i 
ratt,  165  MuB.  413,  29  N.  E.  625; 
T.  Latjen,  ft4  N.  J.  Eq.  773,  E3  Atl. 

It  was  never  the  intention  of  C< 
to  bays  conBnnation  of  equitable  tii 
"pareela,"  one  part  by  the  trustee  a 
otbeT  part  by  the  court;  and  witho 
land  eUimed  1^  the  defendants  in 
being  Burveyed  aa  private  property  ol 
t^  the  tmatee,  the  court  ia  without 
diction  to  enforce  any  trust  under 
Ber.  Stat.  1  £387,  U.  S.  Comp.  Stat 
p.  1457. 

Ibid. 

Tha  occupation  of  a  part  of  the  ol 
■arreyed,  establiahed  street,  in  conflii 
the  official  survey,  and  the  acceptc 
flmatioD  upon  the  olScial  aiirvey 
predeceSBora  of  the  p&rtiea  to  this 
ia  the  ntMntenanee  of  •  public  and 
nniMnce,  and  can  be  abated  by  the 
tiff  in  error,  however  long  eontini 
order  to  protect  his  right*  of  equity  n 
in  the  conflrmation  accepted  by  his 
cesBor  onder  U.  8.  Rev.  Stat.  S  2i 
8.  Comp.  SUt  leOl,  p.  1467,  aa  b 
section  he  is  the  ovner  of  private 
in  the  street  appurtenant  to  his  lot. 

Woodrull  V.  North  Bloorofleld  Grav 
Co.  B  Sawy.  517,  18  Fed.  753;  Mills  \ 
B  Wend.  315,  24  Am.  Dec.  100;  Mel 
Llewellvn  Iron  Worlts,  2  Cal.  App.  : 
Fac  1083,  1085;  Laughlin  v.  Denver; 
V.  WftlU  Walla;  and  Boise  City  v 
agan, — aupra;  Dooly  Block  t.  Sail 
Rapid  Tranait  Co.  9  Utah,  31,  24 
610,  33  Pac.  220;  Grognn  v.  Hay* 
Sawy.  408,  4  Fed.  181 ;  Simplot  t.  C 
M.  t  St.  P.  R.  Co.  5  McCraiy,  158,  : 
350;  First  Nat.  Bank  v.  Tyson,  i: 
450,  SB  L.R.A.  360,  Bl  Am.  St.  B 
32  So.  144;  Brauer  v.  Baltimore 
crating  ft  Heating  Co.  B9  Md.  S67,  66 
403.  105  Am.  St  Rep.  304,  68  A 
Healey  v.  Kelly,  24  B.  I.  681,  54  At 
Aahby  v.  Hall,  supra. 

The  official  survey  of  D  street  v 
the  benefit  and  use  of  all  abutting  p. 
aa  aurreyed  and  establiahed,  and  tb 
era  of  such  abutting  property,  whe 
accepted  their  deeds,  consented  to  si 
of  the  atreet  at  surveyed,  and  the  Iraund' 
54  L.  ed. 


aries  cannot  be  changed  by  parol  evidence 
in    1907,    BO    many    years    after    conflrma* 

Moore  v.  Walla  WalU;  BoiB«  City  v. 
Flanagan;  Laughlin  v.  Denver;  and  Dooly 
Block  V.  Salt  Lake  Rapid  Tranait  Co.,— 
supra;  Hall  v.  Breyfogle,  162  Ind.  494, 
70  N.  E.  883;  Wolfe  v.  Sullivan,  133  Ind.' 
331,  32  N.  E.   1018. 

And  the  right  of  use  and  benefit  extend 
tio   adjoining  property. 

First  Nat.  Bank  v,  Tyson  and  Healey  t. 
Kelly,  supra;  Tilly  v.  Mitchell  i  L.  Co.  121 
Wis.  1,  105  Am.  St.  Rep.  1007,  08  N.  W. 
069;  Brauer  v.  Baltimore  Befrigerating  ft 
Heating  Co.  and  Asbhy  v.  Hall,  eupra. 

Mr.  James  H.  Forney  submitted  the 
cause  for  defendants  in  error.  Mr.  Isham 
N.  Smith  was  on  the  brief: 

The  question  of  admission  or  rejection  of 
evidence  is  not  a  Federal  question. 

Sherman  v.  Grinnell,  144  U.  S.  108,  30 
L.  ed.  403,  12  Sup.  Ct.  Rep.  674;  Marsh  v. 
Citliens'  Ins.  Co.  131  U.  S.  ceiiii  Appi. 
and  25  L.  ed.  00;  Baldwin  v.  Kansas,  120 
U.  S.  52,  32  L.  ed.  640,  8  Sup.  Ct.  Rep. 
1B3;  Brooks  v.  Missouri,  124  U.  S.  394,  31 
L.  ed.  454,  8  Sup.  Ct.  Rep.  443;  Brown  v. 
Cok>rado,  106  U.  S.  B5.  27  L.  ed.  132,  I 
Sup.  Ct  Rep.  176;  Sayward  v.  Denny,  168 
U.  S.  ISO,  38  L.  ed.  B41,  16  Sup.  Ct.  Bep. 
777. 

The  nature  of  the  grant  under  the  Fed- 
eral town-site  laws  is  that  of  confirmation 
of  rights  in  existence.  No  new  grant  ia 
made, — simply  the  aseertainment  of  righta 
already  in  existence,  and  their  certifica- 
tion. This  is  analogous  to  the  deed  of  con- 
firmation descril>ed  by  Blackstone. 

Scully  V.  Squier,  13  Idaho,  417,  00  Pae. 
573;  Goldberg  v.  Kidd,  6  S.  D.  160,  68  N. 
W.  677;  Pueblo  v.  Budd,  10  Colo.  578,  3S 
Pac.  669;  Cofield  v.  McClelland,  16  Wall. 
334,  21  L.  ed.  340;  Stringfellow  v.  Cain,  8» 
U.  S.  610,  26  L.  ed.  421;  Winfield  Town 
Co.  V.  Maris,  11  Kan.  128;  Kathbone  ▼. 
Sterling,  25  Kan.  444;  Helena  v.  Alber- 
trose,  8  Mont.  490,  20  Pac.  817 ;  McCloskey 
V.  Pacific  Coast  Co.  22  L.R.A.(N.S.)  673, 
87  C.  C.  A.  608,  160  Fed.  704. 

The  major-trustee  and  the  surveyor  were 
not  "granting"  lands  to  these  occupanta. 
Their  rights  and  duties  were  prescribed  bj 
the  law  itself,  and  neitlier  could,  by  exceed- 
ing the  power  given  him,  devest  proper^ 
rights  nor  defeat  vested   rights. 

Scully  v.  Squier,  supra. 

The  statute  having  set  forth,  defined, 
and  limited  the  authority  of  thnse  ofGcera, 
any  act  of  theirs  in  excess  of  the  authority 
must  be  absolutely  void,  and  hence  impeach- 
able at  any  stage  of  the  proceedings,  in  any 
court,  and  at  any  time. 

United  SUtei  v.  Ihurber,  28  Fed.  66. 
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The  mayor-trustee  and  the  surveyor  could 
not  take  private  property. 

Parchen  v.  Ashby,  6  Mont.  68,  1  P&c. 
204;  Ashby  v.  HaU,  119  U.  S.  626,  30  L. 
ed.  469,  7  Sup.  Ct  Rep.  308;  Bingham  v. 
WalU  Walla,  3  Wash.  Terr.  68,  13  Pac 
412;  Goldberg  v.  Kidd;  Cofield  v.  McClel- 
land; Stringfellow  v.  Cain;  McCloekey  v. 
Pacific  Coast  Co.;  Pueblo  v.  Budd;  and 
Helena  v.  Albertrose, — supra;  Treadway  v. 
Wilder,  8  Nev.  91 ;  Hall  v.  Ashby,  2  Mont 
489;  Alemany  v.  Petaluma,  38  Cal.  653; 
Aspen  V.  Rucker,  10  Colo.  184,  16  Pac  791; 
Denver  v.  Kent,  1  Colo.  336;  Winfield  Town 
Co.  V.  Maris;  Rathbone  v.  Sterling;  and 
Scully  ▼.  Squier, — supra. 

A  mere  question  of  boundary  does  not  vest 
jurisdiction  in  the  Supreme  Court  of  the 
United  States  to  review  the  adjudication 
of  a  state  tribunaL 

Telluride  Power  Transmission  Co.  v.  Rio 
Grande  Western  R.  Co.  175  U.  S.  639,  44 
L.  ed.  305,  20  Sup.  Ct  Rep.  245.  See  also 
Moreland  v.  Page,  20  How.  523,  16  L.  ed. 
1010;  M'Donogh  v.  Millaudon,  3  How.  693, 
11  L.  ed.  787;  Lanfear  v.  Hunley,  4  Wait 
204,  18  L.  ed.  325;  Almonester  v.  Kenton, 
0  How.  1,  13  Sup.  Ct.  Rep.  21 ;  Doe  ex  dem. 
Barbaric  v.  Eslava,  9  How.  421,  13  L.  ed. 
200;  Doe  ex  dem.  Barbaric  v.  Mobile,  9 
How.  450,  13  L.  ed.  212. 

The  record  affirmatively  shows  a  deci- 
sion upon  questions  other  than  Federal, 
sufficioitly  broad  to  support  the  decision 
and  judgment  of  the  supreme  court  of  Ida- 
ho, without  regard  to  any  Federal  question 
(if  any  there  be)  which  might  otherwise 
be  involved. 

Chapman  ft  D.  Land  Co.  v.  Bigelow,  206 
U.  S.  41,  51  L.  ed.  953,  27  Sup.  Ct  Rep. 
679;  Rutland  R.  Co.  v.  Central  Vermont  R. 
Co.  159  U.  S.  630,  40  L.  ed.  284,  16  Sup. 
Ct  Rep.  113. 

Questions  of  limitations,  estof^l,  and 
laches  all  relate  to  state  procedure,  and  do 
not  involve  a  Federal  question. 

Wcyerhaueser  v.  Minnesota,  176  U.  S. 
550,  44  L.  ed.  583,  20  Sup.  Ct  Rep.  485; 
Minneapolis  ft  St  L.  R.  Co.  v.  Minnesota, 
193  U.  S.  53,  48  L.  ed.  614,  24  Sup.  Ct 
Rep.  306. 

No  Federal  right  was  especially  set  up 
or  claimed  until  after  the  judgment  in  the 
highest  court  in  the  state  of  Idaho.  This 
being  true,   the  writ  should  be  dismissed. 

California  Nat  Bank  v.  Thomas,  171  U. 
S.  441,  43  L.  ed.  231,  19  Sup.  Ct  Rep.  4; 
Cook  County  v.  Calumet  ft  C.  Canal  ft  Dock 
Co.  138  U.  S.  635,  34  L.  ed.  1110,  11  Sup. 
Ct  Rep.  435;  Sweringen  v.  St  Louis,  185  U. 
&  38,  46  L.  ed.  795,  22  Sup.  Ct  Rep.  569. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 
The  jvJMiian  of  the  parties  to  the  cause  of 


action  is  the  same  in  this  court  as  in  the 
state  courts,  and  we  will  refer  to  plaintiff 
*in  error  as  plaintiff  and  to  the  de-  [149 
fendants  in  error  as  defendants. 

The  pleadings  in  the  case  are  exceedingly 
voluminous  and  equally  so  are  the  findings 
of  fact  It  is  enough  for  our  purpose  to  say 
that  the  city  of  Lewiston,  state  of  Idaho, 
was  entered  as  a  town  site  under  §  2387 
of  the  Revised  Statutes  (U.  S.  Comp.  Stat 
1901,  p.  1457),  hereinafter  quoted,  and  a 
patent  was  issued  by  the  United  States  to 
the  mayor  of  the  city  in  trust  for  the  occa- 
pants  of  the  lands  conveyed.  In  pursuaaee 
of  the  trust,  the  mayor  executed  conveyances 
to  the  predecessors  in  title  of  plaintiff  and 
defendants.  The  rights  derived  through 
these  deeds,  and  the  occupation  of  the  land 
preceding  and  subsequent  to  them,  and  ths 
effect  of  a  survey  made  by  one  £.  P.  Tms, 
hereinafter  referred  to,  and  the  plat  thereof 
filed  by  him,  constitute  the  questions  in  ths 
case.  Plaintiff  seeks  by  this  suit  to  ^oia 
defendants  from  encroaching  on  D  street  as 
laid  down  on  said  plat,  by  certain  buildings 
which,  it  is  alleged,  they  proposed  to  ereet. 
It  is  prayed,  besides,  that  the  buildings,  if 
erected  before  an  injunction  can  be  obtained, 
be  declared  a  public  nuisance,  "damagiQg 
the  public  and  this  plaintiff's  privato 
rights,"  and  be  abated.  The  special  damage 
alleged  is  that  plaintiff,  having  erected  a 
building  on  what  he  alleges  to  be  the  true 
boundary  line  of  D  street  will  be,  as  H 
was  said  in  the  argument,  "put  into  a  hole'* 
by  the  buildings  of  defendants  projecting  be- 
yond it,  and  that  light  and  air  thereto, 
through  the  doors  and  windows  of  plaintiff's 
building,  will  be  prevented,  and  the  view 
therefrom  to  all  parts  of  D  street  obstructed, 
and  that  "the  light  and  air  and  view  from 
all  parts  of  the  said  D  street  as  the  said 
building  [plaintiff's  building]  is  constructed 
necessarily  ensue  and  benefit  the  said  prop- 
erty materially,  and  are  of  great  value  to 
the  plaintiff,  and  as  is  also  the  right  of 
egress  and  ingress." 

It  is  further  alleged  that,  before  erecting 
his  building,  plaintiff  applied  to  the  city  en- 
gineer to  be  shown  the  original  south  line  of 
D  street  according  to  the  original  surv^, 
and  the  engineer  ran  "the  lines  on  the 
ground  according  to  the  said  'original  [150 
survey  and  plat»"  and  that  plaintiff  erected 
his  building  in  accordance  therewith,  "cov- 
ering the  entire  lot." 

It  is  also  alleged  that  the  lots  owned  by 
defendants  were  conveyed  by  the  mayor  to 
the  original  owners  according  to  the  original 
survey,  and  "deeds  thereto  accepted  accord- 
ing to  the  said  original  survey  and  plat,  and 
said  lots  have  since  been  conveyed  to  the  de- 
fendants and  their  grantors  according  to  the 
said  original  survey  and  plat"  A  dedica- 
tion of  the  street  to  the  pi]d>lic  is  averred  as 
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hence  resulting,  and  an  estoppel  against  de- 
fendants to  dispute  the  survey  and  plat.  The 
answer  of  the  defendants,  in  effect,  denies 
the  correctness  of  the  survey  and  plat  made 
by  True,  and  avers  that  there  was  an  amend- 
ment of  the  latter  which  exhibited  the 
streets  and  alleys  according  to  the  occupa- 
tion of  the  respective  claimants  of  the  lots. 
It  is  admitted,  however,  that  some  of  the 
deeds  issued  were  in  accordance  with  the 
plat,  but  it  is  denied,  that  all  the  deeds 
were,  and  averred  "that  the  same  were  in 
tooordance  with  the  use  and  occupation  of 
the  lands  prior  to  the  survey,  and  with  the 
laid  survey  and  plat,  as  the  same  were  and 
had  been  amended." 

The  findings  of  the  trial  court  sustained 
these  averments,  and  found  further  that  the 
True  survey  as  originally  made  disregarded 
the  lines  of  occupation  of  the  lots,  and  "ran 
through  buildings  then  in  the  actual  use 
«nd  occupancy  of  the  claimants  of  land,  and 
cut  off  approximately  4  feet  from  the  north 
«nd  of  buildings  there  standing  and  in  ac- 
tual use  and  occupation  of  bona  fide  claim 
«nt8." 

A  decree  was  passed  dismissing  the  suit, 
^rhich  was  affirmed  by  the  supreme  court. 
13  Idaho,  417,  90  Pae.  573. 

All  of  the  parties,  as  we  have  said,  de- 
rived their  rights  and  titles  under  §  2387 
of  the  Revised  Statutes,  providing  for  the 
reservation  and  sale  of  town  sites  on  the 
public  lands.     That  section  is  as  follows: 

"[Entry  of  town  authorities  in  trust  for 
occupants.]  Whenever  any  portion  of  the 
public  lands  have  been  or  may  be  settled  up- 
on and  occupied  as  a  town  site,  not  subject 
151]  to  entry  'under  the  agricultural  pre- 
emption laws,  it  is  lawful,  in  case  such  town 
be  incorporated,  for  the  corporate  authori- 
ties thereof,  and,  if  not  incorporated,  for  the 
judge  of  the  county  court  for  the  county  in 
which  such  town  is  situated,  to  enter  at 
the  proper  land  office,  and  at  the  minimum 
price,  the  land  so  settled  and  occupied,  in 
trust,  for  the  several  use  and  benefit  of  the 
occupants  thereof,  according  to  their  respec- 
tive interests;  the  execution  of  which  trust, 
u  to  the  disposal  of  the  lots  in  such  town, 
and  the  proceeds  of  the  sales  thereof,  to  be 
conducted  under  such  regulations  as  may  be 
prescribed  by  the  legislative  authority  of 
the  state  or  territory  in  which  the  same  may 
be  situated." 

We  have  not  recited,  nor  do  we  think  that 
it  is  necessary  to  recite,  all  of  the  facts 
found  by  the  lower  courts.  We  may  add  to 
those  which  we  have  stated  that  the  city 
of  Lewiston  was  incorporated  under  the  laws 
of  the  territory  of  Washington,  it  then  be- 
ing within  that  territory,  and  was  reincorpo- 
rated by  an  act  of  the  legislature  of  Idaho 
in  1806,  it  then  being  within  Idaho.  The 
S4  L.  ed. 


act  defined  the  boundaries  of  the  city.  Levi 
Ankeny  was  mayor  of  the  city  in  1871,  and 
on  November  21  of  that  year  he  filed  his 
declaratory  statement  No.  39  in  the  United 
States  land  office  at  Lewiston,  proposing  to 
enter  the  lands  included  within  the  borders 
of  the  city  as  incorporated,  in  trust  for  its 
inhabitants,  claiming  settlement  in  1861. 
Cash  entry  was  made  for  the  lands  June  6, 
1874,  by  Henry  W.  Stainton,  mayor,  in  trust 
for  the  inhabitants.  "The  .legislature  of  the 
territory  [we  quote  from  tne  opinion  of  the 
supreme  court  of  the  state],  by  an  act  ap- 
proved January  8,  1873  (7  Sess.  Laws,  p. 
16),  provided  for  the  survey,  platting,  and 
disposal  of  the  land  in  the  city  of  Lewiston 
pursuant  to  the  United  States  statutes  in 
regard  to  such  matters.  Said  act  provides 
that  the  mayor  trustee  shall  cause  to  be 
made  and  filed  in  his  office  by  a  competent 
person  a  plat  of  the  land  within  said  city, 
divided  into  blocks  and  lots,  and  'to  make 
and  deliver  to  the  bona  fide  occupants  of 
such  portions  of  said  lands  described  in  said 
patent  from  the  government  of  *the  [152 
United  States,  who  may  be  entitled  thereto, 
good  and  sufficient  deeds  of  conveyance  in 
fee  simple,  according  to  their  respective 
rights.' 

"Under  the  provisions  of  said  laws,  one 
E.  6.  True  was  employed  to  survey  and  plat 
the  lands  in  said  town,  and  was  commanded 
to  adjust  said  plat  so  as  to  conform  to  the 
conditions  of  the  improvements  and  the  use 
and  occupation  of  such  lands  by  the  settler, 
and  the  mayor  was  required  to  make  and 
deliver  to  the  bona  fide  occupants  of  such 
lands  good  and  sufficient  deeds  of  conveyance 
in  fee  simple,  according  to  their  respective 
interests,  under  the  provisions  of  said  law. 

"It  appears  from  the  evidence  in  the  case 
that  said  True  made  a  plat  of  said  town, 
including  block  24,  in  which  block  are  the 
lots  involved  in  this  case,  so  as  to  make  the 
lots  about  46  feet  long,  north  and  south, 
when,  as  a  matter  of  fact,  most,  if  not  all, 
of  the  lots  in  that  block,  were  50  feet  long^ 
north  and  south,  as  indicated  by  the  build- 
ings and  other  improvements  thereon." 

The  supreme  court  said: 

"The  question  is  fairly  presented  as  to 
whether  said  True  had  any  authority  what- 
ever to  make  said  plat  so  as  to  interfere 
with  and  cut  off  a  part  of  the  buildings  and 
improvements  of  the  occupants  of  such  lots. 
In  other  words,  whether,  under  the  law,  a 
surveyor  who  is  employed  to  plat  such  a 
town  site,  after  its  entry  by  the  proper  offi- 
cer, can  widen  a  street,  and,  in  doing  so, 
can  cut  off  a  portion  of  the  buildings  and 
improvements  of  the  lot  owners  bordering 
on  such  street." 

The  question  was  answered  in  the  nega- 
tive, and  the  judgment  of  the  trial  court, 
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which  was  adTerae  to  plaintiff,  waa  affirmed. 
In  aome  aspects  the  answer  may  be  said  to 
hmre  been  pat  upon  the  statute  of  the  state 
of  January  8,  1873,  pnmding  for  the  sur- 
vey, platting,  and  disposal  of  the  land.    The 
court  observed  that  there  waa  no  dispute 
that  the  evidence  established  that  the  de- 
fendants  claimed   and   oeeupied  their  lots 
to  the  extent  they  had  claimed  for  many 
years  prior  and  subsequently  to  the  survey, 
15S]  and  that  it  was  not  shown  or  'claimed 
that  part  of  the  lots  was  used  as  a  street, 
nor  that  the  city  ever  claimed  any  part  of 
them  as  a  street.  And  it  was  said :  'The  city 
surveyor  cannot  make  any  portion  of  said 
lots  a  street  by  simply  making  a  plat  and 
indicating  on  such  plat  that  said  lots  were 
only  45  or  46  feet  in  Bength."    The  claim 
by  defendants  was  of  50  feet.     The  court 
further  said:     The  mayor-trustee  had  no 
judicial  power  in  this  matter;  neither  had 
the  surveyor.    The  surveyor  and  mayor  can- 
not dedicate  to  the  public  as  a  street  parts 
of  lots  occupied  and  possessed  by  individ- 
uals."   This,    it   may  be    contended,    is    a 
mere  construction  of  the  statute  of  the  state 
of  Idaho,  and  nothing  more;  in  other  words, 
a  decision   that,  under  the  statute,  tiiere 
was  no  power  given  to  make  a  survey  or  plat 
which  did  not  conform  to  the  lines  of  occu- 
pation.   The  contention  of  plaintiff,  however, 
is  that  "the  laws  of  Congress  authorize  an 
official  ascertainment"  of  the  boundaries  of 
the  city,  and  "that  the  equitable  right  un- 
der the  said  laws  of  Congress  vests  upon  a 
condition  subsequent,  which  is  that  the  own- 
er of  the  equity  must,  within  a  reasonable 
time,  have  his  right  confirmed  by  the  trus- 
tee upon  an  official  survey  ascertaining  and 
settling  its  boundaries  and  nature,  and  that 
the  laws  of  Congress  require  each  town-site 
occupant  to  see  to  it  that  the  official  ascer- 
tainment is  true  and  correct  and  satisfac- 
tory before  accepting  confirmation  of  his 
equitable   rights   from   the   mayor-trustee.*' 
It  is  hence  insisted  that  a  construction  of 
the  laws  of  Congress  is  involved.    This  con- 
tention, we  think,  is  the  basis  of  plaintiff's 
bill  of  complaint,  and  it  seems  also  to  have 
been  passed  on  by  the  supreme  court  of  the 
state.      The    court   said:      "The    appellant 
[plaintiff  in  error  here]  rests  his  case  here 
on  tlie  making  and  approval  of  said  plat" 
(that  is,  the  plat  made  by  True),  and  the 
contention  was  discussed.    We  think,  there- 
fore, the  motion  to  dismiss  should  be  over- 
ruled. 

But  a  little  more  discussion  is  necessary 
to  pass  on  its  merits.  Section  2387  consti- 
tutes the  grant  of  title,  and  it  is  very  ex- 
plicit as  to  grantees  to  the  matter  granted, 
154]  and  for  whose  use  *it  is  granted.  Hie 
grant  is  of  lands  occupied  as  a  town  site,  tho 
grantees  are  the  corporate  authorities  there- 


of, or  the  judge  of  the  county  court  wheiw 
the  town  is  situated,  *'in  trust  for  the  aer- 
eral  use  and  benefit  of  the  occupants  thereof, 
according  to  their  respective  interests."  Aad 
the  legislation  of  Idaho,  enacted  in  pursii- 
anee  of  §  2387,  provides,  as  we  have  seea» 
that  the  mayor  ahall  cause  to  be  made  and 
filed  in  his  office  a  plat  of  the  land  divided 
into  lots  and  blocks,  but  it  is  also  provided 
that  he  is  required,  as  trustee,  "to  make  and 
deliver  to  the  bona  fide  occupants  of  sock 
portions   of   said   lands   described   in   said 
patent  from  the  government  of  the  United 
States,  who  may  be  entitled  thereto,  good 
and   sufficient  deeds  of  conveyance   in   fee 
simple,  according  to  their  respective  righta.** 
The  object  of  the  state  legislation,  there- 
fore, was  to  consummate  the  grant  of  tbe 
government  to  the  occupants  of  the  land, 
not   to   alter   or   diminish    it.    The   grant 
was    through    the    mayor    to    the    oeen- 
pants  of  the  lands.     The  extent  of  their 
occupation     was     the     extent     of     their 
rights;  determined,  therefore,  the  relation 
of  their  lots  to  the  streets  and  alleys;  fixed 
the  location  of  the  streets  and  alleys.     Or» 
as  it  is  epigrammatically  expressed  by  the 
supreme  court  of   the  state,  "it  must   be 
kept  in  mind  that  Lewiston  existed  prior 
to  the  True  survey.     The  settlers  did  not 
acquire  their  right  under  the  plat  nor  fagr 
virtue  of   it.    The   survey  and   plat   were 
made  for  them;   they  were  not  made  for 
the  survey  and  plat"     But  we  need   not 
make  a  universal  application  of  this.    It  is 
enough  for  the  present   case  that  the  su- 
preme court  so  construed  the  power  of  the 
mayor  and   the  surveyor  under  the  Idaho 
statute.    It  may  well  be  contended,  however, 
that  the  supreme  court  expressed  a  principle 
that  has  broader  application,— expressed  aa 
well  the  meaning  of  the  act  of  Congress. 
In  Ashby  v.  Hall.  119  U.  S.  526,  30  L.  ed. 
469,  7  Sup.  Ct.  Rep.  308,  this  court  said, 
speaking  by  Mr.  Justice  Field,  that   'Hhe 
power  vest^  in  the  legislature  of  the  terri- 
tory   [Montana]    in   the   execution   of   iht 
trust  [under  §  2387]  upon  which  the  entry 
was  made  was  confined  to  regulations  for 
the  disposal  of  the  lots  and  the  proceeds 
of    the    sales.      These    regulations    might 
'extend  to  provisions  for  the  asoer-    [155 
tainment    of    the    nature    and    extent    of 
the     occupancy     of     different     claimants 
of     lots,     and     the     execution     and     de- 
livery   to    those    found    to    be  occupants 
in  good  faith  of  some  official  recognition  of 
title,  in  the  nature  of  a  conveyance.     But 
they  could  not  authorize  any  diminution  of 
the  rights  of  the  occupants  when  the  extent 
of   their   occupancy   was   established.     The 
entry  was  in  trust  for  them,  and  nothing 
more  was  noce.«sary  than  an  official  recogni- 
tion of  the  extent  of  their  occupancy.     Un- 
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der  the  authority  conferred  by  the  town-site 
act,  the  legislature  could  not  change  or  close 
the  streets,  alleys,  and  blocks  of  the  town  by 
t  new  survey.  Whatever  power  it  may  have 
had  over  them  did  not  come  from  that  act, 
but,  if  it  existed  at  all,  from  the  general 
grant  of  legislative  power  under  the  organic 
act  of  the  territory."  See  also  Stringfellow 
T.  Cain,  90  U.  S.  610,  25  L.  ed.  421;  Cofield 
V.  McClelland,  16  Wall.  331,  21  L.  ed.  339; 
Uussey  v.  Smith,  90  U.  S.  20,  25  L.  ed.  314. 
Many  state  cases  are  to  the  same  effect,  and 
may  be  found  in  the  notes  to  §  2387  in  Unit- 
ed States  Federal  Statutes  Annotated,  vol. 
6,  pages  344  et  seq. 

Further  discussion  is  unnecessary.  Plain- 
tiff's other  contentions  are  either  disposed 
of  by  the  facts  found  by  the  state  courts 
or  do  not  present  Federal  questions. 

Judgment  affirmed. 


156]  *RUMFORD  CHEMICAL  WORKS, 

Petitioner, 

V. 

HYGIENIC    CHEMICAL    COMPANY    OF 
NEW  JERSEY.   (No.  9.) 


HYGIENIC  CHEMICAL  COMPANY  OF 
NEW  YORK,  James  E.  Haller,  and  Adolph 
Hirsh,  Petitioners, 

V. 

RUMFORD    CHEMICAL    WORKS.     (No. 

12L) 

(See  8.  a  Reporter's  ed.  156-160.) 

Appeal  «  qneations  reviewable  —  oon- 
cnrrent  findings  off  ffact. 

1.  Concurrent  filings  of  fact  by  the  two 
lower  courts  on  the  question  of  infringe- 
ment of  a  patent  will  ordinarily  not  be  re- 
vised by  the  Federal  Supreme  Court. 

IKor  other  cases,  tee  Appeal  and  Error,  4931- 
4I»5i>,  in  Dige8t  Sup.  Ct.  1908.] 

Evidence  ^  fformer  testimony  —  privy 
to  fformer  suit. 

2.  Contribution  by  a  corporation  to  the 
expenses  of  the  defense  of  a  patent  infringe- 
ment suit,  induced  by  business  reasons  and 
indirect  interest,  but  without  the  right  to 
intermeddle  in, any  way  with  the  conduct 
of  the  case,  does  not  make  such  corporation 
a  privy  to  the  suit,  so  as  to  render  admis- 
Bible,  in  a  suit  against  it  for  infringement 
of  the  same  patent,  the  testimony  m  the 
former  suit  of  a  witness  since  deceased. 

[For  other  cases,  see  Evidence,  X.  m,  in  Digest 
Bap.  CL  1908.] 

[Not.  9,  121.] 

Argued  November  1,  1909.    Decided  Novem- 
ber 29,  1909. 

Note.— On  admissibility  of  former  testi- 
mony— see  note  to  Ruch  v.  Rock  Island,  24 
h.  ed.  IT.  S.  1101. 
54  Ii.  ed* 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  District  Court  for  the 
District  of  New  Jersey,  dismissing  the  bill 
in  a  suit  for  the  infringement  of  a  patent. 
Affirmed.     Also 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which  re- 
versed a  decree  of  the  Circuit  Court  for  the 
Northern  District  of  New  York,  dismissing 
the  bill  in  a  suit  for  the  infringement  of 
the  same  patent.     Reversed. 

See  same  case  below  in  No.  9,  83  C.  C.  A. 
177,  154  Fed.  65;  in  No.  121,  86  C.  C.  A. 
416,  159  Fed.  436. 

The  facts  are  stated  in  the  opinion. 

Mr.  Philip  Mauro  argued  the  cause,  and^ 
with  Mr.  C.  A.  L.  Massie,  filed  a  brief  for 
the  Rumford  Chemical  Works: 

A  court  of  equity  may  take  judicial  no- 
tice of  its  own  records  in  a  former  litiga- 
tion, and  particularly  in  litigation  in  which 
the  present  parties  were  privies. 

Butler  V.  Eaton,  141  U.  S.  240,  242,  35 
L.  ed.  713,  714,  11  Sup.  Ct.  Rep.  985; 
Aspen  Min.  &  Smelting  Co.  v.  Billings,  150 
U.  S.  31,  38,  37  L.  ed.  986,  989,  14  Sup. 
Ct.  Rep.  4;  Craemer  v.  Washington,  168 
U.  S.  124,  129,  42  L.  ed.  407,  409,  18  Sup. 
Ct.  Rep.  1;  Re  Boardman,  169  U.  S.  39, 
44,  42  L.  ed.  653,  654,  18  Sup.  Ct.  Rep. 
291 ;  Bresnahan  v.  Tripp  Giant  Leveller  Co. 
19  C.  C.  A.  237,  33  U.  S.  App.  421,  72  Fed. 
922;  Cushman  Paper  Box  Mach.  Co.  v. 
Goddard,  37  C.  C.  A.  221,  95  Fed.  666. 

Parties  include  not  only  those  whose 
names  appear  upon  the  record,  but  all  oth- 
ers who  participate  in  the  litigation  by 
employing  counsel,  or  by  contributing  to- 
ward expenses,  or  who,  in  any  manner,  di- 
rect the  course  of  the  proceedings,  as  well 
as  those  who  derive  their  rights  from  per- 
sons primarily  interested  in  the  suit. 

3  Robinson,  Patents,  p.  566,  §  1176;  Rob- 
bins  V.  Chicago,  4  Wall.  657,  672,  18  L.  ed. 
427,  430;  Pcnfield  v.  Potts,  61  C.  C.  A.  371^ 
126  Fed.  480. 

The  doctrine  of  estoppel  by  judgment 
as  to  every  matter  adjudged  in  the  test 
case  applies  to  both  corporations  and  to  the 
individual  defendants. 

Cromwell  v.  Sac  County,  94  U.  8.  851» 
24  L.  ed.  195. 

Mr.  Edwin  T.  Rice  argued  the  cause, 
and,'  with  Messrs.  Willard  Parker  Butler 
and  Whitridge,  Butler,  A.  Rice,  filed  a  bricff 
for  the  Hygienic  Cliemical  Company  et  al: 

Privity  was  not  shown  between  any  of 
the  defendants  in  either  suit  and  the  de- 
fendants in  the  prior  suit  against  the  New 
York  Baking  Powder  Co.  et  al. 
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Litchfield  ▼.  Goodnow,  123  U.  8.  549, 
31  L.  ed.  199,  8  Sup.  Ct  Rep.  210. 

The  test  of  privity  lies  in  the  fact,  first, 
of  the  existence  of  a  test  case;  and  second, 
of  the  contribution  to  its  prosecution  or  de- 
fense in  pursuance  of  an  agreement  ip  that 
effect. 

Theller  v.  Hershey,  89  Fed.  575;  United 
SUtes  ft  F.  S.  Felting  Go.  y.  Asbestos  Felt- 
ing Co.  4  Fed.  816;  Miller  v.  Liggett  ft  M. 
Tobacco  Oa  7  Fed.  91;  American  Bell 
Teleph.  Co.  y.  National  Improved  Teleph. 
Co.  27  Fed.  663;  Eagle  Mfg.  Co.  y.  David 
Bradley  Mfg.  Co.  50  Fed.  193,  6  C.  C.  A. 
661,  18  U.  S.  App.  349,  57  Fed.  980;  Na- 
tional Folding-Box  ft  Paper  Co.  v.  Dayton 
Paper  Novelty  Co.  95  Fed.  991;  Lane  v. 
Welds,  39  C.  C.  A.  528,  99  Fed.  286. 

While  courts  will  take  notice  of  their 
own  orders  or  prior  proceedings  in  the 
same  case,  they  will  not  take  notice  of  the 
pendency  of  another  action  in  the  same  or 
another  court,  nor  will  they  take  notice  of 
a  former  judgment  or  a  decree  between  the 
same  or  other  parties  in  the  same  or  in 
another  court,  unless  the  same  be  properly 
offered  in  evidence. 

Stanley  v.  McElrath,  86  CaL  449,  10 
L.R.A.  545,  25  Pac  16;  Downing  y.  How- 
lett,  6  Colo.  App.  291,  40  Pac  505;  Adler 
y.  Lang,  26  Mo.  App.  226;  Grace  y.  Ballou, 
4  S.  D.  333,  56  N.  W.  1075;  Re  Manderson, 
2  C.  C.  A.  490,  3  U.  S.  App.  199,  51  Fed. 
501;  Streeter  v.  Streeter,  43  111.  155;  Taylor 
y.  Adams,  115  111.  570,  4  N.  E.  837;  Loomis 
y.  Griffin,  78  Iowa,  482,  43  N.  W.  296; 
Granger  v.  Griffin,  78  Iowa,  759,  43  N.  W. 
297;  Banks  v.  Bumam,  61  Mo.  76;  Spur- 
lock  y.  Missouri  P.  R.  Co.  76  Mo.  67; 
Daniel  y.  Bellamy,  91  N.  C.  78;  People 
ex  rel.  Carrillo  v.  De  La  Guerra,  24  Cal. 
73;  State  v.  Edwards,  19  Mo.  674;  Baker 
y.  Mygatt,  14  Iowa,  131 ;  'Allison  y.  Fidelity 
Mut.  F.  Ins.  Co.  74  Neb.  366,  104  N.  W. 
753;  Re  Osborne,  52  C.  C.  A.  595,  115  Fed. 
1;  Bank  of  Montreal  y.  Taylor,  86  IlL  App. 
388;  Ralphs  v.  Hensler,  97  Cal.  296,  32 
Pac  243;  McCormick  y.  Hemdon,  67  Wis. 
648,  31  N.  W.  303 ;  Enix  v.  Miller,  54  Iowa, 
551,  6  N.  W.  722;  Eyster  y.  Gaff,  91  U.  S. 
521,  23  L.  ed.  403 ;  State  y.  Wilson,  39  Mo. 
App.  114;  1  Wharton,  Ev.  §  326;  Lake  Mer- 
ced Water  Co.  v.  Cowles,  31  CaL  215;  1 
Jones,  Ev.  1896,  §  124. 

The  extract  from  the  Clotworthy  deposi- 
tion was  clearly  inadmissible  as  against 
the  defendants. 

Metropolitan  Street  R.  Co.  y.  Gumby,  30 
C.  a  A.  455;  99  Fed.  192;  Chase's  Stephen's 
Digest  of  Ey.  2d  ed.  art  32;  QreenL  Ey. 
§§  163,  168. 
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Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

These  are  two  suits  in  equity,  brouglit 
by  the  Rumford  Chemical  Company  for  the 
infringement  of  a  patent  for  baking  pow* 
ders;  one,  No.  9,  brought  in  the  third  circuity 
New  Jersey,  against  tne  Hygienic  Chemical 
Company,  a  corporation  of  tnat  state;  the 
other,  No.  121,  brought  in  the  second  cir- 
cuit, New  York,  against  a  New  York  cor- 
poration of  the  same  name.  The  two  casea 
were  tried  on  substantially  the  same  rec- 
ord and  evidence,  with  the  result  that  in 
New  Jersey  the  bill  was  dismissed  by  the 
circuit  court  of  appeals  (83  C.  C.  A.  177, 164 
Fed.  65 ) ,  but  in  New  York  the  bill  was  sus- 
tained (86  C.  C.  A.  416,  159  Fed.  436). 
Writs  of  certiorari  were  granted  by  this 
court. 

The  defendants  rested  on  the  plaintifTs 
evidence,  and  the  question  in  both  suits  was 
whether  a  prima  facie  case  had  been  made 
out.  It  did  not  appear  that  the  defendants 
made  or  sold  baking  powders  as  such,  bat 
the  New  Jersey  company  did  make  acid 
phosphates  for  baking  powders  and  other 
purposes,  *and  the  New  York  com-  [159 
pany  sold  the  great  part  of  its  products. 
The  plaintiff  contended  that  this  acid  phos- 
phate had  the  characteristics  described  in 
its  patent,  and  was  made  and  sold  for  use 
in  baking  powders,  and  that  the  manufac- 
ture and  sale  were  an  infringement  of  its 
rights.  A  previous  decision  (Rumford 
Chemical  Works  y.  New  York  Baking  Pow- 
der Co.  67  C.  C.  A.  367,  134  Fed.  385)  esUb- 
lishing  the  patent,  was  relied  upon  as  a  test 
case  by  which  the  defendants  were  bound; 
but,  except  the  final  decree,  entered  after 
the  beginning  of  the  present  suits,  the  rec- 
ord was  not  put  in.  It  would  seem,  from 
a  late  case,  that  the  plaintiff  was  correct 
in  point  of  fact  (Provident  Chemical  Works 
V.  Hygienic  Chemical  Co.  170  Fed.  523), 
but  the  question  here  must  be  discussed,  of 
course,  on  the  evidence  before  the  court  be- 
low. The  question  is  material  as  bearing 
upon  the  admissibility  of  the  evidence  of 
one  Clotworthy,  since  dead,  given  in  the  suit 
against  the  New  York  Baking  Powder  Com- 
pany, upon  which  the  plaintiff  relied. 

Clotworthy  was  the  president  and  gen- 
eral manager  of  the  Clotworthy  Chemical 
Company,  and  was  a  manufacturer  of  baking 
powder.  He  testified  to  the  purchase  from 
the  Hygienic  Company  of  New  York  of  a 
barrel  of  granular  acid  phosphate,  shown  to 
be  similar  to  that  described  in  the  plain- 
tiff's patent.  A  bill  from  the  New  Jersey 
company  and  a  receipt  from  the  New  York 
eompany  also  were  produced  and  put  in. 
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The  courts  in  both  dreuits  rightly  regarded 
this  as  the  most  important,  if  not  the  only, 
evidence  to  malce  out  the  infringement  al- 
leged. Therefore  it  was  necessary  that  the 
plaintiff  should  prove  that  the  defendants 
were  privy  to  the  New  York  Baking  Powder 
Company's  case. 

To  prove  privity,  Heller,  the  president  of 
the  defendant  companies,  was  called  and 
asked  as  to  his  testimony  on  the  former  oc* 
casion.  He  admitted  that  he  then  had  testi- 
fied that  "we  are  manufacturers  of  gran- 
ulated add  phosphate,  and  are  selling  to 
the  trade  in  the  same  way  as"  the  former 
defendants;  also  that  ho  had  testified  that 
"Sre  have  [undertaken  to  assist  in  bearing 
the  burdens  oi  this  defense,  and  have  con- 
160]  tributed  to  *the  defense]  financially 
and  otherwise."  By  the  natural  interpre- 
tation of  the  word  in  the  connection  in 
which  it  was  used,  "we"  embraced  the  New 
Jersey  company,  and  fairly  may  be  argued  to 
have  meant  both.  Heller  swore  that  these 
answers  were  true,  but  with  the  qualifica- 
tion that  he  did  not  think  that  the  New  Jer- 
sey corporation  contributed  financially,  and 
that  he  did  not  remember  whether  it  did 
otherwise.  All  the  courts  agree  that  the 
privity  of  the  New  Jersey  corporation 
wsa  not  made  out.  Probably  all,  and 
at  least  the  circuit  court  of  appeals 
and  the  circuit  court  for  the  third  cir- 
cuit (148  Fed.  862),  agree  that>  if 
Clotworthy's  testimony  is  excluded,  in- 
fringement is  not  proved.  We  should  not 
revise  this  finding  of  both  courts  on  the 
facts,  and  therefore  it  follows  that  the  New 
Jersey  decree  must  be  affirmed.  The  evi- 
dence on  both  sides  is  discussed  in  148  Fed. 
662. 

It  appears  that  the  New  York  company 
eontributed  to  the  expenses  of  the  former 
case.  But  that  fact  alone  is  not  enough 
to  wanr:^t  a  different  result.  The  agree- 
ment disclosed  in  170  Fed.  623  was  not  be- 
fore the  court.  We  may  reject  as  extrava- 
gant the  suggestion  that  the  contribution 
may  have  been  made  from  charitable  mo- 
tives, and  assume  that  it  was  induced  by 
reasons  of  business  and  indirect  interest; 
Vut  it  was  not  shown  that,  as  between  the 
present  and  former  defendants,  either  Hy- 
gienic Company  had  the  right  to  intermeddle 
in  any  way  in  the  conduct  of  the  case.  The 
Hygienic  Companies  would  have  been  glad 
to  see  the  Rumford  patent  declared  void, 
and  were  willing  to  pay  something  to  that 
end.  That  was  all,  and  that  did  not  make 
them  privies;  and  therefore  the  Clotworthy 
depoeition  was  not  admissible  against  them. 
Litchfield  v.  Goodnow,  123  U.  S.  649,  550. 
81  L.  ed.  199,  201,  8  Sup.  a.  Rep.  210. 
Whether,  if  it  had  been  admitted,  infringe- 
ment could  have  been  inferred  from  the 
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sale  of  a  barrel  of  granular  add  phosphate 
to  a  manufacturer  of  baking  powder,  need 
not  be  considered.  There  was  other  evidence 
in  the  case. 

Decree  in  No.  9  aflkmed. 

Decree  in  No.  121  reversed. 


•DEMETRIUS  M.  STEWARD,  Moritz,  [161 
Kirchberger,  Benno  von  Schwarz,  R.  H. 
Williams,  Administrator  of  George  von 
Schwarz,  Deceased,  Philip  von  Frays, 
and  Henry  Iden,  as  Executor  of  the  Last 
Will  and  Testament  of  Charles  W.  Iden, 
Deceased,  Petitioners, 

V. 

AMERICAN  LAVA  COMPANY  and  Paul 
J.  Kruesi.   (No.  27.) 


MORITZ  KIRCHBERGER,  Benno  von 
Schwarz,  R.  H.  Williams,  Administrator 
of  George  von  Schwarz,  Deceased,  Philip 
von  Frays,  and  Heniy  Iden,  as  Executor 
of  the  Last  Will  and  Testament  of  Charles 
W.  Iden,  Deceased,  Petitioners, 

V. 

AMERICAN  LAVA  COMPANY  and  Paul  J. 
Kruesi.     (No.  28.) 

(See  S.  C.  Reporter's  ed.  161-170.) 

Patents  ~  amendment  off  specification 
~oath. 

1.  The  amended  specification  of  the  Dolan 
patent,  No.  589,342,  for  a  duplex  acetylene 
^s  burner  or  tip  of  the  Bunsen  type,  hav- 
ing a  series  of  inclined  air  passages  in  the 
sides,  which,  for  the  first  time,  if  at  all, 
indicates  as  the  essence  of  the  invention  so 
short  a  chamber  or  cylinder  as  to  prevent 
the  mixing  of  the  air  taken  into  it,  and  to 
emit  the  current  of  gas  surrounded  by  the 

greater  part  of  such  air  as  an  envelop  or 
Im,  is  void  under  U.  S.  Rev.  Stat.  §  4892, 
U.  S.  Comp.  Stat.  1901,  p.  3384,  because  in- 
troducing entirely  new  matter  not  sworn  to, 
where  the  original  application  made  no 
claim  for  a  process,  and  disclosed  no  inven- 
tion of  a  device. 

[For  other  canes,  see  Patents,  YII.  c.  In  Digest 

Sup.  Ct  1908.] 
Patents  —  specifications  ~  deflnlteneas. 

2.  A  statement  in  the  specifications  of  the 
Dolan  patent,  No.  589,342,  for  a  duplex 
acetylene  gas  burner  or  tip  of  the  Bunsen 
type,  having  a  series  of  inclined  air  passages 
on  the  sides,  that,  if  the  burner  were  cut 
off,  the  general  shape  and  condition  of  the 
flame  would  be  the  same,  does  not  indicate 
with  sufficient  definiteness  that  the  essence 

Note. — On  amendment  of  application  for 
patent — see  note  to  Cleveland  Foundry  Co. 
V.  Detroit  Vapor  Stove  Co.  68  C.  C.  A.  239. 

On  anticipation  of  patent — see  notes  to 
Evans  v.  Eaton,  4  L.  ed.  U.  S.  433;  Leggett 
V.  Standard  Oil  Co.  37  L.  ed.  U.  S.  737; 
Wollensak  v.  Sar^nt  ft  Co.  88  L.  ed.  U.  S. 
138;  and  Dashiell  v.  Grosvenor,  40  L.  ed. 
U.  S.  1025. 
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of  the  ioTention  is  to  have  so  short  a  cham- 
ber or  cylinder  as  to  prerent  the  mixing  of 
the  air  taken  into  it,  and  to  emit  a  current 
of  gas  surrounded  by  the  greater  part  of 
such  air  as  an  envelop  or  film. 

[For  otber  csiies,  see  Patents.  YII.  b.  In  Dtsest 
Sap.  Ct  1008.] 

Patents   —anticipation  —  aceCjIene  gaa 
burner. 

3.  The  Dolan  patent.  No.  589,342,  for  a 
duplex  acetylene  gas  burner  of  the  Bunsen 
type,  having  a  series  of  inclined  air  passages 
on  the  sides,  is  anticipated  by  the  French 
patents  to  Bui  Her  and  Letang,  which  pro- 
vide for  a  mixture  of  air  with  the  gas,  suf- 
ficient to  secure  complete  combustion  of  all 
that  is  burned  near  the  point  of  emergence, 
but  insufficient  to  bum  all  the  gas. 

(For  other  csMes,  see  Patents,  V.  e,  in  Digest 
Sap.  Ct.  1908J 

(Sob,  27,  28.] 

Argued   November   10,    11,    1909.     Decided 
November  29,  1909. 

TWO  WRITS  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  decrees  which  re- 
versed decrees  of  the  Circuit  Court  for  the 
Eastern  District  of  Tennessee  in  favor  of 
complainants  in  suits  for  the  infringement 
of  a  patent,  and  remanded  the  causes  to  the 
Circuit  Court,  with  directions  to  dismiss 
the  bills.    Affirmed. 

See  same  case  below,  No.  27,  84  0.  C.  A. 
157,  155  Fed.  731;  No.  28,  84  C.  C.  A.  166, 
155  Fed.  740. 

The  facts  are  stated  in  the  opinion. 

Mr.  lionis  C.  Baegener  argued  the  cause 
and  filed  a  brief  for  petitioners: 

The  mere  use  of  reference  letters  in  the 
claims  of  a  pioneer  combination  patent  does 
not,  of  itself,  limit  the  scope  of  the  claims 
to  the  exact  form  shown. 

McCormick  Harvesting  Mach.  Co.  y.  C. 
Aultman  A  Co.  16  C.  C.  A.  259,  37  U.  & 
Appu  299,  69  Fed.  371. 

To  the  same  effect  see  Bonnette  Arc  Lawn 
Sprinkler  Co.  v.  Koehler,  27  C.  a  A.  200, 
54  U.  S.  App.  267,  82  Fed.  428. 

It  may  well  be  that  on  the  18th  of  Feb- 
ruary, 1897,  Dolan  did  not  clearly  under- 
stand the  process  which  produced  the  hol- 
low funnel-shaped  flame,  nor  the  theory  of 
operation;  but,  so  long  as  he  described  the 
]4ienomena  peculiar  to  hit  process,  and  a 
tip  which  would  produce  them,  what  of 
it  7 

Cleveland  Foundry  Co.  v.  Detroit  Vapor 
Stove  Co.  68  C.  C.  A.  233,  131  Fed.  853. 

The  specifications-  were  not  altered  in 
essential  particulars  by  amendment  bringing 
in  new  matter.  A  new  oath  to  the  amend- 
ed specification  was  not  necessary. 

Seymour  v.  Osborne,  11  Wall.  541,  20 
L.  ed.  37;  De  La  Vergne  Refrigerating 
Mach.  Co.  V.  Featherstone,  147  U.  &  210, 
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37  L.  ed.  139,  13  Sup.  Ct  Rep.  283;  Jfbloi 
R.  Williams  Co.  v.  Miller,  Da  B.  &  P.  M^ 
Co.  107  Fed.  290;  Keasbey  &  K.  Co.  t. 
Philip  Carey  Mfg.  Co.  139  Fed.  578;  Clev^ 
land  Foundry  Co.  v.  Detroit  Vapor  Stat* 
Co.  supra. 

The  air-envelop  process,  as  such,  is  cloar- 
ly  patentable,  as  it  is  a  physical,  and  not 
a  mechanical,  process,  and  the  statement 
by  the  court  that  more  than  one  apparatn* 
capable  of  carrying  out  the  process  most  b» 
described  is  clearly  error. 

Coming  v.  Burden,  15  How.  252,  14  L. 
ed.  683;  Tilghman  v.  Proctor,  102  U.  & 
728,  26  L.  ed.  287;  Melrin  v.  Thomas  Stoi» 
ter  Sons  k  Co.  91  Fed.  151. 

Mr.  Charles  Neave  argued  the  cause^ 
and,  with  Messrs.*  F.  P.  Fish  and  William 
G.  McKnight,  filed  a  brief  for  respondents: 

The  Dolan  patent  is  invalid  for  lack  of  a. 
sufficient  description. 

Bullock  Electric  Mfg.  Co.  v.  General  Elee- 
tric  Co.   79   C.   C.  A.   229,   149   Fed.   409; 
Germer  Stove  Ca  v.  Art  Stove  Co.  80  C.  C 
A.  9,  150  Fed.  145;  Wood  ▼.  Underbill,  6- 
How.    4,    12    L.   ed.    24;    Re   Incandescent 
Lamp  Patent,  159  U.  a  465,  474,  475,  40* 
L.  ed.  221,  224,  225,  16  Sup.  Ct  Rep.  75; 
Matheson  v.  Campbell,  69  Fed.  597;  Cereal- 
ine  Mfg.  Co.  ▼.  Bates,  41  C.  C.  A.  341,  101 
Fed.  280;  Bates  v.  Coe,  98  U.  S.  31,  39,  25- 
L.  ed.  68,  71. 

The  third  claim  of  the  patent  in  suit  i» 
invalid  for  lack  of  inventi<m. 

E.  M.  Miller  Co.  v.  Meridan  Bronze  Go. 
80  Fed.  523;  Stuart  ▼.  Auger  ft  S.  Silk 
Dyeing  Co.  139  Fed.  940. 

The  process  claims  are  invalid  being  mer»» 
ly  for  the  function  of  the  apparatus. 

Coming  v.  Burden,  15  How.  252,  268,  14 
L.  ed.  683^  690;  Le  Roy  ▼.  Tktham,  14  How. 
156,  175,  14  L.  ed.  367,  376;  Westinghouae- 
Y.  Boyden  Power  Brake  Co.  170  U.  S.  537, 
556,  557,  42  L.  ed.  1136,  1143,  1144,  la 
Sup.  Ct.  Repu  707;  American  Strawboard 
Co.  V.  Elkhart  Egg-Case  Co.  84  Fed.  900; 
National  Hollow  Brake  Beam  Co.  v.  Inter- 
changeable Brake  Beam  Co.  99  Fed.  7G8. 

Amendments  embracing  any  material 
variation  from  the  original  application-^- 
anything  new,  not  comprised  in  that — can* 
not  be  sustained  on  the  original  applies- 
tion,  and  should  not  be  allowed. 

Chicago  ft  N.  W.  R.  Ca  ▼.  Sayles,  97  U^ 
S.  554,  24  L.  ed.  1053;  Eagleton  Mfg.  Co. 
v.  West,  B.  ft  C.  Mfg.  Co.  Ill  U.  S.  490,. 
28  L.  ed.  493,  4  Sup.  Ct.  Rep.  593 ;  Michigan 
C.  R.  Co.  y.  Consolidated  Car- Heating  Oou 
14  C.  C.  A.  232,  31  U.  S.  App.  462,  67  Fed* 
121. 

Mr.  Justice  Holmes  delivered  the  opinio* 
of  the  court: 

These  are  bills  in  equity,  brought  bv  tli» 
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petitioners  to  restrain  the  infringement  of 
letters  patent  No.  589,342,  issued  to  the  as- 
signee of  Edward  J.  Dolan,  and  dated  Au- 
gust 31,  1897.  The  patent  was  held  invalid 
by  the  circuit  court  of  appeals  for  the  sixth 
circuit.  84  C.  C.  A.  167  and  1G6,  155  Fed. 
731  and  740.  It  had  been  sustained  by  the 
circuit  court  of  appeals  for  the  second  cir- 
cuit (Kirchberger  v.  American  Acetylene 
Burner  Co.  64  C.  C.  A.  107,  128  Fed.  699), 
and  a  writ  of  certiorari  was  granted  by  this 
court  to  the  first-mentioned  circuit  court  of 
appeals. 

The  patent,  so  far  as  it  comes  in  question 
here,  is  for  a  tip  for  acetylene  gas  burners 
and  for  the  process  of  burning  acetylene 
162]  *ga8  in  the  mode  set  forth.  The  court 
below  held  that  the  tip  was  not  new,  that 
the  description  was  too  indefinite,  that  the 
amended  specifications  brought  in  entirely 
new  matter  not  sworn  to,  and  that  the 
claims  for  processes,  so  called,  were  only 
claims  for  the  functions  of  the  tip  described. 

A   few  words  as  to   the  conditions   and 
knowledge  at  the  time  of  the  alleged  inven- 
tion will  help  to  make  the  discussion  plain. 
Acetylene  gas  began  to  be  produced  on  a 
large  scale  for  commercial  purposes  about 
1896.    It  is  very  rich  in  carbon,  and  there- 
fore has  great  illuminating  power,  but,  for 
the  same  reason,  coupled  with  the  relatively 
low  heat  at  which  it  dissociates  and  sets  car- 
bon free,  it  deposited  soot  or  unconsumed 
carbon,  and  soon  clogged  the  burners  then 
in  use.    It  was  possible  to  secure  a  complete 
consumption  of  carbon  by  means  of  the  well- 
known  Bunsen  burner.     This  consists  of  a 
tube  or  cylinder  pierced  on  the  sides  with 
holes  for  the  admission  of  the  air,  into  one 
end  of  which  a  fine  stream  of  gas  is  pro- 
jected through  a  minute  aperture,  and  from 
the  other  end  of  which  it  escapes  and  then  is 
burned.     A  high  pressure  is  necessary  for 
the  gas  in  order  to  prevent  its  burning  back. 
Ihe  ordinary  use  of  tae  Bunsen  burner  is 
to  develop  heat,  and  to  that  end  a  complete 
combustion,    of    course,     as     desired.  But, 
^ith     an    immediately    complete    combus- 
tion,    there     is     little     light.     The     yel- 
low light  of  candles  and  gas  jets  is  due  to 
free  particles  of  carbon  at  a  red  heat,  but 
not  yet  combined  with  oxygen,  or,  as  we 
commonly  say,  consumed.     On  the  appear- 
ance of  acetylene    gas,    inventors    at   once 
sought  to  apply  the  principle  of  the  Bunsen 
burner   with   such   modifications  as   would 
produce  this  result.    In  doing  so,  they  found 
it  best  to  use  duplex  burners, — that  is  burn- 
ers the  outlets  of  which  were  inclined  to- 
ward each  other  so  that  the  meeting  of  the 
two  streams  of  gas  formed  a  flat  flame,  and 
to  let  in  less  air. 

In  this  state  of  things,  Dolan  filed  his 
application  on  February  18,  1897.  The  ob- 
ft4  L.  ed. 


ject  was  said  to  be  "to  provide  a  burner  the 
use  of  which  will  result  in  perfect  combus- 
tion of  the  gas,  and  the  production  of  a  flame 
which  will  afford  the  greatest  *pos-  [163 
sible  degree  of  light  from  a  given  amount  of 
gas  consumed.  A  duplex  burner  on  the  Bun- 
sen plan  was  described,  but  with  no  indica- 
tion of  any  patentable  device.  The  drawings 
were  merely  diagrams,  and,  with  reference 
to  what  is  to  follow,  we  may  mention  that 
two  of  them  show  two  sets  of  air  holes,  one 
above  the  other,  and  that  the  specification 
even  now  expressly  allows  "two  or  more" 
sets.  The  claims  were  rejected  on  April 
6,  1807,  and  in  the  same  month  Dolan 
changed  his  attorney.  On  May  20  a  new 
specification  and  new  claims  were  filed  by 
the  new  attorney,  but  not  sworn  to  by  Dolan, 
and  on  these,  with  no  material  change,  the 
patent  was  granted.  In  this  specification, 
as  in  the  former,  though  in  different  words, 
it  is  said  that,  "in  order  to  prevent  the  de- 
posit of  carbon  with  the  burner  or  at  the 
burner  top,  and  thereby  insure  a  perfect 
combustion  and  a  smokeless  fiame  at  the 
point  where  the  same  is  formed,  I  provide  a 
series  of  inclined  air  passages,  a,  a,  which 
lead  into  the  enlarged  passage,  £,  above 
the  point  at  which  the  contracted  opening, 
C,  is  provided." t  The  inclined  air  'pas-  [164 
sages  are  the  holes  in  the  sides  of  the  Bun- 
sen burner,  £  is  the  cylinder,  or  tube,  and 
the  contracted  opening,  C,  is  the  point  at 
which  the  gas  enters  the  tube.  This  device, 
and  nothing  else,  is  pointed  out  as  the  means 
for  preventing  the  clogging  of  the  tips.  A 
preference  is  stated  for  a  burner  in  duplex 
form. 

In  the  new  specification,  however,  it  was 
said  that  the  operation  "seems  to  be"  that 
the  gas  draws  in  on  all  sides  an  envelop  of 
air  through  the  openings  a,  etc.,  so  far  stat- 
ing the  Bunsen  principle,  but  adding  that 
"the  result  of  this  arrangement  seems  to  be 
to  so  cool  the  outside  of  the  fiame  as  to 
prevent  any  deposit  of  carbon  at  the  point 
of  egress."  And  another  paragraph  was  as 
follows:  "The  structure  of  my  burner  is 
such  that,  if  all  of  the  burner  were  cut  off 
in  a  horizontal  plane  immediately  above 
the  outlet  C  [the  point  where  the  gas  en- 
ters the  upper  chamber],  the  general  shape 
and  condition  of  the  fiame  would  not  be 
modified,  but,  in  this  case,  an  immediate 
combustion  would  occur  at  the  outlet.  Un- 
der the  conditions  of  this  burner  the  point 
where  the  gas  reaches  its  kindling  tempera- 
ture is  carried  upward,  but  the  general 
shape  of  the  escaping  gas  body  is  not  ma- 
terially modified."  It  was  stated  earlier  that 
"the  result  here  accomplished  would  not  be 
accomplished    in    an    ordinary    air-miming 


tSee  following  page  for  Figures  1  and  2. 
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bamer,  in  wbieh  the  air  was  miDgled  gener- 
allj  with  the  bodj  ot  the  gas,"  and  that  "in 
mj  burner  an  abaolutely  unobatnieted  paa- 
•age  ii  prorided  for  the  escape  of  the  orig- 
inal jet  of  gaa  forced  by  tlie  eonatrieted 
opening  C.  Sj  reaaoo  of  thi«  fact  it  U  luh- 
■tantially  necettatj  to  haTe  two  jet*  if  a 
Bame  ol  considerable  candle  power  ia  de- 
aired." 

The  claimi  allowed  and  in  oontrovere; 
here  are  a*  follows: 

"1.  The  pTocesB  of  burning  aeet^lene  gaa, 
which  consists  in  projecting  a  nnall  cylinder 
of  gas,  in  snrrounding  the  same  with  an 
envelop  of  air  inauOicient  to  cause  eombua- 
UoD  of  all  the  gas,  and  in  flnalljr  supplj- 
ing  the  gas  with  an  additional  amount  of 
oxygen  bj  allowing  the  stream  of  gaa  to 
ISfi]  expand  'above  the  barser  tip  into  con- 
tact with  the  air,  thereby  burning  the  same, 
■ubstantially  as  described. 

"2.  The  proeeai  of  burning  acetylene  gaa, 
which  coniista  In  projecting  toward  each 
other  two  cylinders  of  acetylene  gas,  in  sur- 
rounding the  same  with  envelops  of  air  in- 
suflicietit  to  produce  combustion  of  all  the 
gas,  and  in  finally  causing  the  cylindeia  ot 
gas  to  impinge  upon  each  other,  and  produce 
a  flat  flame,  lubatantially  as  described. 

"3.  The  oombination  in  an  acetylene  burn- 
er of  the  block  A,  having  the  minute  open- 
ing C,  the  cylindrical  opening  E,  opening 
without  obstruction  to  the  atmosphere,  and 
the  air  passages  a,  substantially  as  de- 
aeribed." 

The  ground  upon  which  these  claims  are 
naintained  is  the  theory  indicated  in  one 
ol  the  passages  that  we  have  quoted,  to  the 


effect  that  the  gas  emerges  to  the  air  rar- 
rounded  by  a  mainly  unmixed  flow  of  air  ear* 
ried  with  it  from  the  cylinder  oontaining 
the  holea  a,  •,  and  that  this  so  cools  the  ont- 
side  of  the  flame  aa  to  prevent  a  deposit  ot 
carbon.  If  this  theory  is  not  true,  and  If 
all  there  is  to  the  Dolan  tip  or  burner  is  to 
provide  for  a  mixture  of  air  with  the  gaa 
in  the  cylinder  sufficient  to  secure  complete 
combustion  of  all  that  is  burned  near  tha 
point  of  emergence,  but  insufBcient  to  ham 
all  the  gas,  the  patent  must  faiL  For  this 
latter  contrivance  was  well  known,  and  if 
the  shortness  of  the  Dolan  tip,  which  we  ara 
about  to  mention,  has  no  other  effect  than  to 
diminish  the  amount  of  air  received,  it  doea 
nothing  new.  Moreover,  unless  the  theory 
of  the  cooling  envelop  so  dominates  the  apee- 
iflcation  as  to  explain  what  is  doubtful  and 
ambiguouB  in  it,  the  claim  would  not  be  for 
what  now  ia  said  to  be  the  characteristic  of 
the  Dolan  tip.  The  characteriatie  of  the  Do- 
lan tip  now  is  said  to  lie  in  the  fact  that 
the  cylinder  ia  very  ihort,  as,  it  is  said, 
it  must  be  for  it  to  be  true  that  the  shapa 
of  the  flame  would  not  be  modified  by  cut- 
ting it  off.  The  ahortness  of  the  cylinder  is 
supposed  to  prevent  the  mixing  of  the  air, 
and  to  produce  the  reault  deaired. 

But  this  theory  of  cooling  not  only  is  dia- 
puted  in  the  testimony  *and  treated  [!•• 
as  speculative  and  highly  doubtful  by  the 
oourtabelow,  but  is  discredited  by  the  patent 
itaelf .  The  fourth  claim  is  for  a  oombinatiea 
in  an  acetylene  burner  of  two  "air-mixin(^ 
burners.  The  theory  was  not  that  npom 
which  Dolan  was  working,  or  in  which  Im 
even  now  believes.    He  was  a  witness  in  the 
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ease,  and  testified  that  it  was  his  lawyer's 
eoiitrivaiice»  and  while,  of  course,  a  mechan- 
ical device  may  be  patentable  although  the 
true  theory  of  it  is  not  understood,  here  the 
words  relied  upon  to  show  that  the  cylinder 
was  to  have  this  characteristic  shortness 
ilso  were  the  insertion  of  the  lawyer,  and 
would  have  had  little  importance  apart  from 
that  newly  adopted  point  of  view.  We  should 
regret  to  be  compelled  to  decide  a  case  by 
the  acceptance  or  rejection  of  a  theoretic 
explanation  upon  which  it  still  is  possible 
that  authorities  in  science  disagree.  But  the 
nncertainty  indicated  even  by  the  language 
of  the  patent  is  important  in  determining 
whether  it  describes  a  new  invention  in 
terms  sufficiently  precise  to  be  upheld. 

As  we  have  said,  the  only  passage  indicat- 
ing, even  by  indirection,  the  length  of  the 
^linder,  if  that  does,  is  the  paragraph  stat- 
ing that,  if  the  burner  were  cut  ofT,  the 
general  shape  and  condition  of  the  flame 
would  be  the  same,  which  is  thought  to  re- 
produce more  exactly  a  suggestion  in  Do- 
lan's  specification  as  to  a  funnel-shaped 
flame,  said  by  him  to  result  from  the  issue 
of  gas  with  pressure  through  a  small  open- 
ing. But,  if  the  relative  shortness  of  the 
cylinder  had  been  understood  to  be  an  es- 
sential thing,  the  patent  naturally  would 
have  said  so.  It  is  suggested  that  the  short- 
ness is  implied  by  the  word  "tip"  in  the 
patent,  but  the  patent  equally  is  said  to  re- 
late to  an  imnrovement  in  burners,  and  the 
length  of  burners  depends  on  the  principle 
involved.  In  fact,  all  that  directly  bears 
upon  length  is  the  statement,  which  we  have 
not  yet  mentioned,  that  the  contracted  open- 
ing for  the  gas  into  the  cylinder  is  at  or 
near  the  longitudinal  center  of  the  block 
constituting  the  tip.  As  the  block  may  be 
longer  or  shorter,  with  no  limits  fixed,  while 
the  cylinder  extends  from  the  longitudinal 
167]  center  to  the  outlet  *where  the  gas  is 
burned,  obviously,  the  length  of  the  cylinder, 
or  one  half  the  block,  may  be  greater 
or  less,  80  far  as  we  are  informed 
by  this  portion  of  the  patent.  And 
when  this  is  taken  with  the  language 
u  to  mixing,  in  the  fourth  claim, 
with  the  allowance  of  two  or  more  sets  of 
sir  holes,  on^  above  another,  with  the  un- 
certain statement  of  the  theory  ("the  oper- 
ation seems  eo  be,"  "the  result  seems  to  be"), 
and  with  the  statement  of  the  air  holes  alone 
as  the  feature  that  prevents  the  deposit,  it 
aeems  to  us  impossible  to  say  that  suflScient 
instructions  are  given  on  the  supposed  vital 
point.  Again,  no  proportions  are  indicated ; 
the  number,  size,  and  position  of  the  air 
holes,  except  that  they  enter  the  cylinder 
above  the  gas,  are  left  at  large;  and,  if  the 
plaintiflTs'  theory  is  the  true  one,  the  public 
are  told  little  more  than  to  try  experiments 
94  Ii.  ed. 


until  they  find  a  burner  that  works.  The 
plaintiffs  say  that,  a  burner  with  a  distance 
of  four  fifths  of  an  inch  or  over  between  gas 
and  discharge  orifice  is  a  Bunsen  burner, 
and  that,  for  the  burner  to  be  effective  for 
illuminating  purposes,  the  distance  should 
be  only  a  few  millimeters.  But,  if  experi- 
ment had  proved  the  contrary,  we  cannot 
doubt  that  they  equally  would  have  claimed 
the  successful  burner  as  the  one  Dolan  had 
contrived. 

If,  as  now  ib  said,  a  rat-tail  fiame  is  the 
mark  of  Dolan's  burner,  the  words  "funnel 
shaped,"  in  the  original  application,  were 
not  apt  to  describe  it,  and  did  not  purport 
to  indicate  a  test.  They  were  used  merely 
to  show  how  the  perfect  combustion  was 
achieved  which  is  the  declared  object 
throughout.  The  cause  assigned  was  not  pe- 
culiar to  Dolan's  tip.  The  amendment  in  the 
passage  as  to  the  unaltered  shape  of  the 
flame  when  the  burner  is  cut  off  goes  on  to 
say  that  "of  course"  the  shape,  though  cylin- 
drical as  it  issues  from  the  round  hole,  in- 
creases in  diameter,  "approximating  in  some 
degree  to  the  form  of  an  inverted  cone." 
This  of  itself  almost  excludes  the  notion  that 
the  rat-tail  shape  is  the  test,  and  no  reader 
would  draw  that  or  any  similar  notion  from 
the  specification  as  a  whole. 

*We  appreciate  the  difficulties  that  [168 
would  beset  an  attempt  to  make  the  direc- 
tions more  precise,  but  it  certainly  was  pos- 
sible to  indicate  with  greater  clearness  the 
specific  object  to  be  attained,  and  that,  in 
any  ordinary  burner,  the  tip  must  be  very 
short.  Vacillation  in  theory  led  to  uncer- 
tainty of  phrase.  If,  however,  we  are  wrong, 
then  it  appears  to  us  plain  that  Dolan's  at- 
torney introduced  not  merely  the  theory, 
but  the  mode  of  applying  it,  for  the  first 
time,  in  the  amended  specification;  or,  in 
other  words,  then  for  the  first  time  point- 
ed to  an  invention,  the  essence  of  which  was 
to  have  so  short  a  chamber  or  cylinder  as  to 
prevent  the  mixing  of  the  air  taken  into  it, 
and  to  emit  the  current  of  gas  surrounded 
by  the  greater  part  of  such  air  as  an  envel 
op  or  film.  Of  course,  Dolan  desired  to 
produce  the  result  which  the  patented  article 
is  said  to  produce,  but,  beyond  that  desire, 
his  specification  did  not  give  a  hint  of  the 
means  by  which  it  now  is  said  to  be  achieved. 
It  spoke,  it  is  true,  as  we  have  said,  of  pro- 
ducing a  hollow-shaped  funnel  fiame  by  rea- 
son of  the  gas  being  forced  through  contract- 
ed openings  at  very  great  pressure.  But 
this  did  not  disclose  the  invention,  and 
was  dropped  in  the  amendmentf  He 
made  no  claim  for  a  process  and  disclosed 
no  invention  of  a  device.  This  being  so,  the 
amendment  required  an  oath  that  Dolan 
might  have  found  it  difficult  to  take,  and 
for  want  of  it  the  patent  is  void.     Rev. 
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SUt.  §  4893,  U.  S.  Comp.  SUt.  1901,  p. 
33S4;  Chicago  &  N.  W.  R.  Co.  y.  Styles,  97 
U.  &  564,  24  L.  ed.  1053;  Eagleton  Mfg.  Co. 
▼.  West  B.  k  C.  Mfg.  Co.  Ill  U.  S.  490,  28 
Lu  ed.  493,  4  Sup.  Ct.  Bep.  593;  Kennedy 
T.  Hazelton,  128  U.  &  Otf7,  32  L.  ed.  576, 
9  Snp.  Ct,  Rep.  202;  De  La  Vergne  Refriger- 
ating Macb.  Co.  T.  Featbentone,  147  U.  S. 
209,  229,  37  Lu  ed.  138,  145,  13  Sup.  Ct.  Rep. 
283. 

Tlie  patent  was  held  roid  below  on  tbc 
further  ground  that  it  bad  been  anticipated 
We  turn  to  this  last  because  the  question  is 
complicated  with  the  theory  that  we  have 
mentioned.  If  the  Dolan  patent  had  unre- 
senredly  eommitted  itself  to  the  notion  of  a 
cooling  eoTclop  with  a  eontriTance  made 
Tery  short  for  the  purpose  of  securing  that 
result,  the  argument  in  defense  of  it  would 
be  that  the  leading  earlier  patents  proceed- 
ed upon  the  opposite  theory  of  mixture,  and 
]«•]  admitted,  if  *they  did  not  eonton- 
plate,  a  longer  tube,  however  similar  other- 
wise they  might  be.  They,  at  least, 
exhibit  the  sUte  of  the  art  at  the 
date  of  the  supposed  inTention,  and 
show  witiiin  what  narrow  and  precise 
limits  Dolan  had  to  move  if  he  was  to 
produce  anything  new.  So  much  may  be 
said  to  be  undisputed,  and  we  have  moi- 
tioned  some  of  the  facts  that  cannot  be  de- 
nied. But,  on  the  view  that  we  have  taken 
of  Dolan's  specification,  they  anticipate  all 
that  he  can  be  said  to  have  disclosed  to  the 
public.  We  think  it  unnecessary  to  go  over 
much  of  the  disputed  ground,  and  shall  men- 
tion but  two  of  the  patents  put  in  evidence. 
The  most  important  of  these  is  one  issued  in 
France  to  Bullier.  This  also  was  for  a  tip 
(bee)  for  acetylene  gas.  This  tip  was 
structurally  similar  to  Dolan's,  admitting 
the  gas  through  a  very  small  orifice,  and 
having  the  same  slanting  air  passages  enter- 
ing the  cylinder  above  and  around  the  gas, 
and,  in  one  drawing  at  least,  entering  it  very 
near  its  upper  end.  Bullier  definitely  adopt- 
ed the  theory  of  mixture  and  stated  the  pro- 
portions,— 40  per  cent  of  air  to  80  per  cent 
of  gas, — and,  after  stating  his  preference  for 
a  duplex  burner,  he  added  that,  in  this  man- 
ner, the  illuminating  portion  of  the  flames 
is  relatively  far  from  the  orifice  by  rea- 
son of  the  air  introduced,  and  that,  for  the 
same  reason,  the  combustion  of  the  carbon 
is  complete  between  the  orifice  and  the  point 
where  the  flame  flattens,  the  flame  as  it 
issues  from  the  orifices  being  blue  and  not 
illuminating.  In  this  way,  he  said,  he 
avoided  any  deposit  of  carbon.  The  degree 
of  mixture  is  affected  by  the  length  of  the 
cylinder  or  tube,  and,  when  mixture  is  de- 
sired, naturally  a  longer  tube  would  be  em- 
ployed than  when  it  is  to  be  prevented. 
The  drawings,  which  are  admitted  to  be 
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only  diagrams^  indicate  a  longer  cyli 
than  Dolan's,  and  although  Bullier  does  aot 
state  the  length,  it  will  be  perceived,  witk- 
ont  more,  that,  ii  the  plaintilb'  theory  and 
constmctioo  of  their  patent  were  adopted, 
the  distinction  insisted  upon  by  them  mi^it 
be  held  to  exist.  Otherwise  the  anticipataoB 
is  complete.  It  is  significant  that  aonie  of 
the  plaintiffs  manufacture  under  a  Bullier 
license  in  France. 

*The  other  patent  to  be  meBtkmed  [17« 
is  another  French  one,  to  I^etang.  He  alao 
states,  as  means  to  prevent  doggi.-^^  the  ie> 
moval  of  the  outlet  opening  sufficiently  far 
from  the  point  of  ignition,  and  the  cooling  of 
the  burner  by  a  current  of  air.  This  ear- 
rent  was  produced  by  separate  plates  abovs 
the  gas  norzle,  so  arranged  that  a  certmio 
quantity  of  air  would  be  carried  along  by 
the  gas.  It  would  seem  froas  the  diagram 
that  the  distance  intended  to  exist  between 
the  nozzle  and  the  flame  was  very  short. 
We  do  not  dwell  upon  the  earlier  patents 
in  more  detail,  because  we  believe  that  we 
have  said  oiough  to  show  that  the  plain- 
tiffs' cannot  be  sustained. 

Decrees  affirmed. 

Mr.  Justice  McKennm  dissentu 


STATE  OF  LOUISIANA  EX  RKL.  LOUIS 
A.  HUBERT,  Receiver,  PUT.  in  Err., 

V. 

MAYOR  AND  COUNCIL  OF  TBK  CITY  OF 
NEW   ORLEANS. 

(See  S.  a  Reporter's  ed.  170-181.) 

Taxes  —  poirer  off  mmnldpality  —  ex- 
hausting by  one  exerciee. 

1.  The  levy  and  collection  of  taxes  by  tbe 
city  of  New  Orleans  to  satisfy  outstanding 
indebtedness  of  the  metropolitan  police 
board,  contracted  on  the  faith  of  the  exer- 
cise of  the  taxing  power  for  its  payment, 
do  not  exhaust  the  city's  power  in  the  prem- 
ises, where  the  city  has  applied  the  taxes 
to  other  purposes,  and  has  failed  to  torn 

Note. — On  municipal  taxation — see  note 
to  Magenau  v.  Fremont^  9  LJELA.  786. 

As  to  wliat  laws  are  void  as  impairing 
obligation  of  contracts — see  notes  to  Frank- 
lin County  Grammar  School  v.  Bailey,  10 
L.R  JL  405 ;  Fletcher  v.  Pedc,  3  L.  ed.  U.  & 
162;  MeCanna  ▼.  Citiaens'  Trust  k  Surety 
Co.  24  C.  C.  A.  20;  and  Montana  Ore  Par- 
chasing  Co.  V.  Boston  k  M.  ConsoL  Copper 
ft  S.  Min.  Co.  35  a  C.  A.  12. 

That  impairing  the  remedy  impairs  the 
obligation  of  contract — see  notes  to  Best 
V.  Baumgardner,  1  LJR.A.  356;  Louisiana 
ex  rel.  Ranger  v.  New  Orleans,  26  K  ed.  U. 
S.  132;  and  Phinney  v.  Phinney,  4  Ij.R.A. 

348. 
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ttem  over,  upon  demand,  to  tbe  boftid  or 

Iti  representative. 

[Por  ottirr   canet,  see  Taiei,   I.  e,   In   Digest 

Sup.    II.    1908-1 
Constitutional     law  —  Impalrlne     con- 
tract   oblisatlons  —  restricting    muni- 
cipal lAxatlon. 

2.  The  ifceiver  ot  the  metropolitan  police 
board  in  the  state  of  Louisiana,  as  reprc- 
•entative  of  the  interested  creditors,  is  un- 
eon stitution ally  dnprivcd  of  the  riglit  of  tax- 
ation by  the  city  of  New  Ocleans  for  the 
Kyment  of  their  claimfl,  which  right  ex- 
«d  before  the  enactment  of  La.  AcU  1B70, 
No.  5,  by  the  provisioiij  of  that  act  under 
which  the  payment  at  the  judgment  recov- 
«r«d  by  such  receiver  sj^inst  the  city  upon 
outstanding  jndelitednesa  ot  the  board,  eon- 
tncted  on  the  faith  of  the  exercise  of  the 
aty's  power  to  levy  taxes  for  its  payment, 
■nay  be  indeflniteiy  postponed  until  sucli 
time  as  the  city  ia  ready  and  willing  to  make 
•och  payment. 

fFor  other  cases,  see  Const ilallonal  Law,  1061' 
IGTl,  In  Digest   Bup.  Ct.    1908.] 


the  obligations  of  the  contract  contained 
in  the  act  of  1868. 

Wolff  V.  New  Orleans,  103  U.  S.  301,  367, 
26  L.  ed.  397,  300;  State  ex  rel.  De  Leon 
V.  New  Orleans,  34  La.  Ann.  481. 

The  city's  power  of  taxation  during  the 
various  years  was  not  exhausted. 

State  ex  rel.  Thom  v.  New  Orleans,  37 
La.  Ann.  630;  State  ex  rel.  Marchand  r. 
New  Orleans,  37  La.  Ann.  17;  United  States 
ex  rel.  Kil  pat  rick  v.  Capdevielle,  53  C.  C. 
A.  421,  lis  Fed.  816;  State  ex  rel.  Brittin 
V.  New  Orleans,  lOQ  La.  460,  31  So.  S3, 
100  La.  Ill,  33  So.  102. 

The  power  of  taxation  existing  at  the 
date  of  the  contract  ia  read  into  the  con- 
tract and  continues  to  exist,  so  far  as 
necessary  for  the  enforcement  ot  the  obliga- 
tions ot  the  contract,  irrespective  of  any 
subsequent  legislation  or  constitutional  en- 
itricting    the    power    of    taxa- 


[No.  II.] 


IN  ERBOR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Civil 
District  Court  ot  the  Parish  of  Orleans,  in 
that  state,  dismissing  the  petition  ot  the  re- 
ceiver of  the  board  of  metropolitan  police  of 
the  metropolitan  police  district  for  a  writ 
o[  mandamus  to  compel  the  levy  of  a  tax 
to  pay  a  judgment  recovered  by  him  as  re- 
Miver  against  the  city  of  New  Orleans  upon 
ccKain  outstanding  indebtedness  of  such 
board.  Reversed  and  remanded  tor  further 
proceedinjp. 

See  same  case  below,  110  La.  623,  44  8u. 
ttl. 
The  facts  are  stated  in  the  opinion. 
Ur.   Charles   Iioaqae   argued   the  cause 
Mild  filed  a  brief  for  plaintiff  in  error: 

When  it  comes  to  a  question  of  contract, 
the  Supreme  Court  of  the  United  States  will 
Examine  that  question  tor  itself,  and  will 
■Mt   be  bound   by   the  opinion  of   the  state 

Sullivan  v.  Texas,  207  U.  B.  416,  52  L. 
«d.  274,  28  Sup.  Ct.  Rep.  215;  McCullough 
*.  Virginia.  172  U,  S.  102-100,  43  L.  ed. 
382-383,  JO  Sup.  Ct.  Rep.  134;  Houston  t 
T.  C.  R.  Co.  V.  Texas,  177  U.  S,  86-77,  44 
L.  od.  073-680,  20  Sup.  Ct.  Rep.  645;  St. 
Paul  Gaslight  Co.  v.  St  Paul,  181  U.  S. 
142-147.  45  L  ed.  788-781,  21  Sup.  Ct. 
Hep.  575 ;  Muhlker  v.  New  York  k  H.  R. 
Co.  107  U.  S,  544-570,  49  L.  ed.  872-978, 
25  Sup.  Ct.  Rep.  522. 

The  act  of  1870,  No.  6  of  the  extra  ses- 


Von  Hoffman  v.  Quincy,  4  Wall.  635,  18 
L.  ed.  403 ;  Wolff  v.  New  Orleans,  103  U. 
8.  358,  20  L.  ed.  395;  SUte  ex  rel.  Moore 
V.  New  Orleans,  32  La.  Ann.  726;  State  ex 
rel.  De  Leon  v.  New  Orleans,  34  La.  Ann. 
477;  State  ex  rel.  Carrlere  v.  New  Orleans, 
36  La.  Ann.  687;  Louisiana  ex  rel.  Nelson 
V.  Police  Jury,  111  U.  S.  720,  28  L.  ed. 
576,  4  Sup.  Ct.  Rep.  648;  Btato  ex  rel. 
Klarchand  r.  New  Orleans,  supra. 

Ur.  J.  D.  Rouse  also  argued  the  cause, 
and,  with  Mr.  William  Grant,  filed  a  brief 
for  plaintiff  in  error: 

In  reviewing  the  judgments  ot  the  courts 
ot  a  state,  the  Federal  Supreme  Court  is 
not  limited  to  a  mere  consideration  of  the 
language  used  in  the  opinion,  hut  may  ex- 
amine and  determine  what  is  the  real  sub- 
stance and  effect  of  the  decision. 

WcCullough  V.  Virginia,  172  U.  S.  102, 
43  L.  ed.  382,  19  Sup.  Ct.  Rep.  134. 

The  legislature  had  the  right  to  abolish 
the  metropolitan  police  board,  and  remit 
the  police  power  to  the  city;  but  it  could 
not  destroy  its  obligations,  or  deprive  its 
creditors  ot  the  means  of  enforcing  them, 
because  the  Constitution  forbade  it. 

Graham  v.  Folsom,  200  U.  S.  24B,  60 
L.  ed.  464,  26  Sup.  Ct.  Rep.  24G. 

The  remedy  subsisting  in  a  state  when 
and  where  the  contract  is  made  and  to  be 
performed  is  a  part  of  its  obligations,  and 
any  subsequent  law  ot  the  state  which  so 
affects  that  remedy  as  substantially  to  im- 
pair and  lessen  the  value  ot  the  contract  is 
forbidden  by  the  Constitution,  and  is  there- 
fore void. 

Beibert     v.     Lewis     (Seibert    v.     United 
SUtes)    122  U.  S.  284,   30   L.  ed.   1161,   7 
Sup.  CL  Rep.  1100. 
s-       Mr.  Frank  B.  Thomas  argued  the  cause 
rs    and  filed  a  brief  tor  defendant  in  error. 
10  \W 
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Mr.  Justice  Da/  delivered  the  opinion 
of  the  court: 

This  case  presents  the  question  of  the 
right  of  the  relator,  as  receiver  of  the  board 
of  metropolitan  police  of  the  metropolitan 
police  district,  consisting  of  the  parishes  of 
Orleans,  Jefferson,  and  St.  Bernard,  and  in- 
cluding the  city  of  New  Orleans,  in  the  state 
of  Louisiana,  to  compel  an  assessment,  by 
mandamus,  of  taxes  to  pay  a  certain  judg- 
ment recovered  by  the  relator  in  his  capacity 
as  receiver  against  the  city  of  New  Orleans 
in  the  sum  of  $123,475.57,  with  interest 
from  April  4,  1904. 

On  September  14,  1868,  the  general  as- 
sembly of  the  state  of  Louisiana  passed  an 
act  establishing  a  metropolitan  police  dis- 
trict, constituting  the  same  of  the  parishes 
of  Orleans,  Jefferson,  and  St  Bernard  (in- 
cluding the  city  of  New  Orleans).  Section 
29  of  that  act  provides: 

"Sec.  29.  Be  it  further  enacted,  etc.,  that 
the  common  councils  of  the  cities  of  New 
Orleans,  Jefferson  City,  and  Carrollton,  and 
the  police  juries  of  the  towns  of  Algiers  and 
Gretna,  and  of  the  parishes  of  Orleans,  Jef- 
172]fer8on,  and  St  Bernard,  *are  hereby 
respectively  empowered  and  directed  annual- 
ly to  order  and  cause  to  be  raised  and  col- 
lected by  the  tax  upon  the  estates,  real  and 
personal,  subject  to  taxation  according  to 
law,  within  the  said  cities  and  towns,  the 
sums  of  money  as  aforesaid,  annually  esti- 
mated and  apportioned  as  the  share  of  such 
cities  or  parishes  of  the  said  total  expenses 
of  the  metropolitan  police  district** 

This  act  was  supplemented  by  various 
statutes,  and  its  provisions  were  in  force 
until  March  31,  1877,  when  it  and  various 
other  acts  relating  to  the  metropolitan  po- 
lice district  were  repealed,  and  the  city  of 
New  Orleans  was  authorized  and  empow- 
ered, through  the  mayor  and  board  of  ad- 
ministrators, to  establish,  organize,  and 
maintain  a  proper  and  sufficient  police  force. 
On  January  22, 1900,  Louis  A.  Hubert  was 
duly  qualified  as  receiver  of  the  board  of 
metropolitan  police.  On  April  6,  1904,  Hu- 
bert, as  such  receiver,  began  an  action  in  the 
civil  district  court  of  the  parish  of  Orleans, 
In  which  be  averred  that  the  city  was  in- 
debted to  him,  as  such  receiver,  in  the  sum 
of  $411,884.89,  with  interest  from  April  3, 
1880,  and  averred  that,  for  various  years, 
from  1869  to  1877,  inclusive,  the  city  of 
New  Orleans  had  received  and  collected 
taxes  for  the  maintenance  of  the  board  of 
metropolitan  police  and  the  payment  of  its 
expenses,  which  amounts,  although  collected 
by  the  city,  were  never  paid  over  to  the 
board  of  metropolitan  police  or  its  represent- 
atives. The  petition  averred  that  the  board 
of  metropolitan  police  owed  Urge  amounts 
of  money;  that  the  whole  of  the  indebted- 
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ness  thus  due  from  the  city  was  necessary 
to  pay  the  same.  Upon  issue  made  and  trial 
had,  a  judgment  was  rendered  in  favor  of 
the  receiver  on  May  18,  1905.  The  record  of 
this  judgment  was  made  part  of  the  record 
herein,  and  it  appears  therein  that  the  chril 
district  court  took  an  account  of  the  taxes 
collected  for  the  years  1869  to  1877,  in- 
clusive, and  not  paid  over  for  account  of  the 
board  of  metropolitan  police,  and  found  tlie 
sauH)  to  be  the  sum  of  $136,082.62,.for  whidi 
judgment  was  rendered  *against  the  [ITS 
city  of  New  Orleans.  This  judgment  was 
modified  by  the  supreme  court  of  Louisiana 
on  March  12,  1906,  and  affirmed  after  de- 
ducting the  sum  of  $12,607.05,  leaving  a 
judgment  in  force  for  $123,475.57,  with  in- 
terest   116  La.  507,  40  So.  853. 

'  On  April  23,  1906,  a  petition  for  manda- 
mus was  filed,  in  the  present  case,  in  the 
civil  district  court  for  the  parish  of  Orleans. 
In  that  case  the  relator  set  up  the  recovery 
of  the  judgment  in  the  state  court;  that,  un- 
der act  No.  5  of  1870  (to  be  noticed  here- 
after ) ,  no  writ  of  fieri  facias  oould  be  issued ; 
that  the  city  had  no  money  or  property  liable 
to  seizure,  if  such  a  writ  could  be  issued; 
that  the  judgment  had  been  registered  under 
said  act  in  the  office  of  the  city  comptroller 
on  March  26,  1906;  that  the  basis  upoD 
which  the  said  judgment  was  rendered  was 
a  contractual  and  statutory  obligation  im- 
posed upon  the  city  of  New  Orleans  to  levy, 
collect,  and  pay  to  the  board  of  metropolitan 
police  the  sums  apportioned  to  it  under  the 
act  of  1868,  creating  the  board,  and  the  acts 
amendatory  thereto.  The  petition  averred 
that  the  maximum  rate  of  taxation  for 
the  years  1869-1877,  inclusive,  had  not  been 
levied,  and  prayed  a  writ  of  mandamus  re- 
quiring the  cit]r  of  New  Orleans,  through 
its  mayor  and  council,  to  levy  and  pay  over 
to  the  relator,  as  receiver,  a  tax  of  1 
mill  on  property  within  the  city  of  New  Or* 
leans,  or  so  much  thereof  as  might  be  neees- 
sary  to  satisfy  the  judgment  The  city  ap- 
peared and  answered,  and  claimed  the  benefit 
of  act  No.  5  of  the  extra  session  of  1870,  and 
that,  under  S  29  of  the  act  of  1868,  aboive 
set  forth,  the  dty  had  levied  the  tax  ap* 
portioned  to  the  board  of  metropolitan  po- 
lice, and  that  the  city's  power  of  taxation 
in  the  premises  had  been  fully  exercised  and 
exhausted. 

On  November  12,  1906,  the  dvil  distriet 
court  rendered  a  judgment  dismissing  the  re- 
lator's petition  for  mandamus.  Upon  ap- 
peal, the  supreme  court  of  Louisiana  af- 
firmed this  judgment  119  La.  624,  44  8a. 
321.  The  present  writ  of  error  brings  this 
judgment  here  for  review. 

*In  the  opinion  of  the  supreme  court  [114 
of  Louisiana,  it  appears  that  the  basis  <Kf  tha 
judgment  upon  which  the  relator  sued  was 
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Held  not  to  be  contractual  in  iU  nature,  and, 
further,  that  the  state,  having  abolished  the 
laetropolitan  police  board,  the  only  standing 
of  the  relator  for  the  purposes  of  this  suit 
WIS  as  the  representative  of  third  persons 
who  may   have    made   contracts   with   the 
board  which  were  dependent  upon  taxes  re- 
ceivable from  the  city  for  their  fulfilment. 
The  learned  court  then  pointed  out  an  ap- 
parent inconsistency  between  the   petition 
for  mandamus  in  this  case  and  the  petition 
on  which  the  original  judgment  was  award- 
ed, and 'said: 

*%  the  brief  presented  on  behalf  of  re- 
lator, for  the  purpose^  of  the  present  appli- 
cation, his  counsel  say:  'This  is  not  a  pro- 
ceeding to  compel  the  city  of  New  Orleans 
to  levy  a  special  police  tax;  the  city  has 
actually  levied  and  collected  the  tax.  The 
tax  levy,  having  been  made,  in  compliance 
with  the  statute,  and  having  been  collected 
hy  the  city,  gave  rise  to  a  cause  of  action  in 
favor  of  the  receiver  to  enforce  its  payment 
to  the  board  of  metropolitan  police.  This 
eauae  of  action,  therefore,  could  not  have 
iriaen  until  the  city  had  levied  and  collected 
the  tax  and  refused  to  pay  over  the  pro- 
eeeda.' 

"Assuming  that  the  position  that  the  re- 
lator now  wishes  to  occupy  is  correctly  stat- 
ed in  the  foregoing  excerpt,  we  take  it  to  be 
conceded  that  the  city  has  levied  and  collect- 
^  all  the  taxes  authorised  or  required  by 
the  metropolitan  police  legislation;  and,  fur- 
ther, assuming  that  the  relator  represents 
the  holders  of  the  indebtedness  (of  the  police 
l^d)  referred  to  in  the  petition  upon 
which  he  obtained  his  judgment  (though  it 
ii  not  so  alleged  in  the  application  now  be- 
ing considered),  the  question  still  remains, 
1^  he  disclose  and  make  out  a  case  which 
^titles  him  to  a  writ  of  mandamus  to  com- 
pel the  city  to  levy  and  collect  an  addition- 
^  tax  in  order  to  make  good  its  failure  to 

n  over  the  tax  already  levied  and  collect- 
edr 

^e  court,  therefore,  treated  the  petition 
175]  for  mandamus  *as  one  based  upon  a 
judgment  to  recover  taxes  which  the  city 
^  collected  and  not  paid  over.  Considering 
^  case  in  this  aspect,  the  learned  court 
«W  that  the  power  to  levy  taxes  for  the  va- 
noui  years  for  metropolitan  police  district 
I^n>ose8  had  been  exhausted,  and  that  there 
^  no  power  to  relevy  such  tax;  and,  fur- 
^'i  that,  as  to  liabilities  incurred  after  the 
P^sage  of  act  No.  6  of  1870,  that  act  was 
^  defense  to  the  action;  and  the  court 
'^hed  the  conclusion  that  the  application 
'<^  mandamus  must  fail,  as  it  was  an  at- 
^^pt  to  require  the  city  to  exert  powers  of 
l^ation  already  exhausted,  and  which  no 
*<^ger  existed. 

In  order  to  review  in  this  court  the  judg- 


ment  of  a  state  court,  because  of  the  pro- 
vision of  the  Federal  Constitution  against 
state  legislation  impairing  the  obligation  of 
a  contract,  the  impairment  must  be  by  some 
subsequent  legislation  of  the  state,  which 
has  been  upheld  or  given  effect  in  the  judg- 
ment of  the  state  court  sought  to  be  re- 
viewed. Bacon  v.  Texas,  163  U.  S.  207,  41 
L.  ed.  132,  16  Sup.  Ct.  Rep.  1023.  While 
this  is  true,  this  court  is  not  limited  to  the 
consideration  of  the  mere  language  of  the 
opinion,  but  will  examine  the  substance  and 
eflfect  of  the  decision.  McCul lough  v.  Vir- 
ginia, 172  U.  S.  102,  116,  43  L.  ed.  382,  387, 
19  Sup.  Ct.  Rep.  134. 

It  appears  from  the  documents  attached 
to  and  made  part  of  the  record  that  the  in- 
debtedness represented  by  the  receiver  in 
this  case  was  for  outstanding  debts  of  th 
metropolitan  police  board  in  the  years  1860- 
1877,  inclusive,  a  considerable  part  of  it  be- 
ing for  salaries  of  policemen,  and  the  su- 
preme court  of  Louisiana  has  held  that  the 
taxes  of  several  years,  from  1869  to  1876, 
inclusive,  constitute  one  fund  out  of  which 
the  warrants  of  the  defunct  metropolitan 
police  board  are  payable.  State  ex  rel.  Brit- 
tin  V.  New  Orleans,  106  La.  469,  31  So.  66. 

A  number  of  decisions  in  this  court  have 
settled  the  law  to  be  that,  where  a  munici- 
pal corporation  is  authorized  to  contract, 
and  to  exercise  the  power  of  local  taxation 
to  meet  its  contractual  engagements,  this 
power  must  continue  until  the  contracts  are 
satisfied;  and  that  it  is  an  impairment  of 
an  obligation  *of  the  contract  to  de-  [170 
stroy  or  lessen  the  means  by  which  it  can  be 
enforced.  In  the  case  of  Wolff  v.  New  Or- 
leans, 103  U.  S.  358,  26  L.  ed.  396,  the  sub- 
ject was  given  full  consideration,  and  the 
doctrine  thus  summarized  by  Mr.  Justice 
Field  speaking  for  the  court  (p.  366) : 

"It  is  true  that  the  power  of  taxation 
belongs  exclusively  to  the  legislative  depart- 
ment, and  that  the  legislature  may  at  any 
time  restrict  or  revoke,  at  its  pleasure,  any 
of  the  powers  of  a  municipal  corporation,  in- 
cluding, among  others,  that  of  taxation, 
subject,  however,  to  this  qualification,  which 
attends  all  state  legislation,  that  its  action 
in  that  respect  shall  not  conflict  with  the 
prohibitions  of  the  Constitution  of  the  Unit- 
ed States,  and,  among  other  things,  shall  not 
operate  directly  upon  contracts  of  the  cor- 
poration, so  as  to  impair  their  obligation  by 
abrogating  or  lessening  the  means  of  their 
enforcement.  Legislation  producing  this  lat- 
ter result,  not  indirectly,  as  a  consequence 
of  legitimate  measures  taken,  as  will  some- 
times happen,  but  directly,  by  operat- 
ing upon  those  means,  is  prohibited  by 
the  Constitution,  and  must  be  disregard- 
ed— treated  as  if  never  enacted — by  all 
courts  recognizing  the  Constitution  as  the 
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paramount  law  of  the  land.     This  doctrine  lecied  is  in  excess  of  the  requirements  of  the 

has  been  repeatedly  asserted  by  this  court  law,   when    the    justices   of   the   court   are 

when   attempts   have   been   made   to   limit  called  on  to  show  why  they  have  not  obeyed 

the    power    of    taxation    of    a    municipal  the  order." 

body,  upon  the  faith  of  which  contracts  We  think  the  doctrine  of  the  Ralls  Coun- 
have  been  made,  and  by  means  of  which  ty  Case,  when  applied  to  the  facts  in  the 
alone  they  could  be  performed.  .  .  •  The  case  at  bar,  is  decisive  of  this  feature  of  it. 
prohibition  of  the  Constitution  against  the  The  city  levied  and  afterwards  collected 
passage  of  laws  impairing  the  obligation  of  taxes  for  the  benefit  of  the  metropolitan  po- 
contracts  applies  to  the  contracts  of  the  lice  board.  The  police  board  *had  is-  [178 
state,  and  to  those  of  its  agents  acting  un-  sued  its  outstanding  warrants  for  salaries, 
der  its  authority,  as  well  as  to  contracts  be-  etc.,  upon  the  faith  of  the  exercise 
tween  individuals.  And  that  obligation  is  of  the  taxing  power  for  their  pay- 
impaired,  in  the  sense  of  the  Constitution,  menL  The  contract  creditors  of  the 
when  the  means  by  which  a  contract,  at  tht  police  board  were  entitled  to  rely  up- 
time of  its  execution,  could  be  enforced,  that  on  the  benefit  of  the  laws  imposing  taxation 
is,  by  which  the  parties  could  be  obliged  to  to  make  their  obligations  eJQTectual.  Thej 
perform  it,  are  rendered  less  efficacious  by  could  not,  constitutionally,  be  deprived  of 
legislation  operating  directly  upon  those  such  benefit.  While  it  is  true  that  the  po- 
means."  lice  board  made  the  contracts,  the  only 
In  Ralls  County  Ct.  w.  United  States,  105  means  of  keeping  them  was  through  the  ez- 
17  7]  U.  S.  733,  26  L.  ed.  1220,  it  was  *he1d  ercise  of  the  power  of  taxation  conferred  by 
that,  after  a  debt  was  created  upon  certain  law  upon  the  city.  The  city  exerted  its 
bonds,  laws  passed  depriving  the  county  power,  as  required  by  law,  levied  and  ool- 
court  of  the  power  to  levy  the  tax  which  it  lected  the  taxes,  but  applied  them  to  other 
possessed  when  the  bonds  were  issued  were  purposes,  and  has  failed  to  turn  them  over 
invalid.  In  that  case  the  suit  was  brought  upon  demand.  We  think  the  power  to  levy 
upon  certain  coupons,  and  it  was  held  these  taxes  still  exists.  As  to  the  creditor, 
^at  the  coupons  were  merged  in  the  deprived  thereof  by  the  action  of  the  city, 
judgment)  but  nevertheless  carried  with  it  is  as  though  such  power  had  never  been 
them  into  the  judgment  all  the  reme-  exercised.  The  city  still  has  the  power  Vo 
dies  which  in  law  formed  a  part  of  j^vy  these  taxes  for  the  benefit  of  the  per- 
their  contract  obligation,  and  that  those  g^ns  for  whom  they  were  intended,  and  who 
remedies  might  still  be  enforced,  not-  j^^^j  ^  contract  right  to  the  exertion  of  the 
withstanding  the  changes  in  the  form  of  the  ^^^^^^  f^^  ^^  satisfaction  of  their  claims 

?      ,     ,.        _..».    X-      *    *         .          ^     X  hy  the  levy  and  collection  of  taxes  existing 

In  dealing  with  tlu.   feature  imporUnt  ^'^^^  their  debU  accrued,  which  right  could 

to  be  considered   in  thi.  «»»«.  the  court,  ^^  ^  ^^^.^           ,^„^  ^^^^  ,,    ,„b^„ent 

'"^m'?^.^  ^      /k-    . w~„T"    '  T'^'  legislation.     The    power  of    taxation   «<»■ 

"It  follows  from  this  that  all  laws  of  the  -  *     ,  ,     ,           j.      j  .  x    xi.      i.i-     x-         m 

state  which  have  been  passed  since  the  bonds  ^^"^  ^J  |f^  *"J*^^  »°^^  ^^«  obligation  of 

in  question  were  issued,  purporting  to  Uke  ^^^  contracto,  and  any  subsequent  legislation 

away  from  the  county  courU  the  power  to  withdrawing  or  lessening  such  power,  leav- 

levy  Uxes  necessary  to  meet  the  paymente,  «>«  the  creditors  without  adequate  means  of 

are  invalid,  and  that,  under  the  well-settled  satisfaction,  impaired  the  obligation  of  their 

rule  of  decision  in  this  court,  the  circuit  contracts,  within  the  meaning  of  the  Consti- 

court  had  authority  by  mandamus  to  re-  tution.    Memphis  v.  United  States,  97  U.  S. 

quire  the  county  court  to  do  all  the  law,  293,  24  L.  ed.  920 ;  Von  Hoffman  v.  Quincy,  4 

when  the  bonds  were  issued,  required  it  to  Wall.  535,  18  L.  ed.  403;  Seibert  v.  Lewis 

do  to  raise  the  means  to  pay  the  judgment,  (Seibert  v.  United  States)   122  U.  S.  284, 

or  something  subsUntially  equivalent.  The  30  L.  ed.  1161,  7  Sup.  Ct.  Rep.  1190;  Mobile 

fact  that  money  has  once  been  raised  by  ^    Watson,  116  U.  S.  289,  29  L.  ed.  620,  6 

taxation  to  meet  the  payment,  which  has  g^p    q^    j^^p    398.  Scotland  County  Ct.  v. 

been  lost,  is  no  defense  to  this  suit.    The  ^^^.^  g^^^    14q  U.  S.  41,  35  L.  ed.  551, 

claim   of   the   bondholders  continues   until  g       ^  „       g^y 

payment  is  actually  made  to  them.    If  the       ___  ^'  £'  ,      '      ..  ..         ^ 

tods  are  lost  aftir  collection,  and  before  ^  W«  come  now  to  the  question:  Can  act 
they  are  paid  over,  the  loss  falls  on  the  No.  5  of  1870  be  constitutionally  applied  so 
county,  and  not  the  creditors.  The  writ  ae  "  *«  preclude  the  remedy  sought  in  behalf 
issued  was  properly  in  the  alternative  to  of  the  receiver  m  this  casef  This  act  has 
pay  from  the  money  already  raised,  or  levy  been  at  least  twice  before  this  court.  In 
a  tax  to  raise  more.  It  will  be  time  enough  the  case  of  Louisiana  v.  New  Orleans,  102 
to  consider  whether  the  command  of  the  U.  S.  203,  205,  26  L.  ed.  132,  133,  the  pro- 
writ  that  the  court  cause  the  ia»  to  he  eol-  visions  of  the  act  were  summarized  by  Hr. 
14S  215  U.  8. 
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Justice   Field,  speaking  for  the  court,  as 
follows : 

'fThat  act  devests  the  courts  of  the  state 
170]  of  authority  to  *allow  any  summary 
process    or    mandamus    against    the    offl- 
eers    of    the    city    of    New    Orleans    to 
compel    the    issue    and    delivery    of    any 
order    or    warrant    for    the    payment    of 
moDey,    or    to    enforce    the    payment    of 
money  claimed  to  be  due  from  it  to  any 
person  or  corporation;  and  requires  proceed- 
ings for  the  recovery  of  money  claimed  to 
be  owing  by  the  city  to  be  conducted  in  the 
ordinary  form  of  action  against  the  corpora- 
tion,   and    not    against    any    department, 
branch,  or  officer  thereof.    The  act  also  pro- 
vides  that   no   writ   of   execution   or    fieri 
facias  shall  issue  against  the  city,  but  that 
a  final  judgment  against  it,  which  has  be- 
come executory,  shall  have  the  efTect  of  fix- 
ing the  amount  of  the  plaintiff's  demand, 
mnd  that  be  may  cause  a  certified  copy  of 
it,  with  his  petition  and  the  defendant's  an- 
swer and  the  clerk's  certificate'  that  it  has 
become  executory,  to  be  filed  in  the  office  of 
the  comptroller,  and  that  thereupon  it  shall 
be  the  duty  of  the  comptroller  or  auditing 
officer  to  cause  the  same  to  be  registered, 
and  to  issue  a  warrant  upon  the  treasurer 
or  disbursing  officer  of  the  corporation  for 
the  amount  due  thereon,  without  any  spe- 
cific appropriation  therefor,  provided  there 
be  sufficient  money  in  the  treasury  specially 
designated  and  set  apart  for  that  purpose 
in  the  annual  budget  or  detailed  statement 
of  items  of  liability  and  expenditure,  pur- 
suant to  the  existing  or  a  subsequent  law. 
**The  act  further  provides  that,  in  case 
the  amount  of  money  designated  in  the  an- 
nual budget  for  the  payment  of  judgments 
against  the  city  of  New  Orleans  shall  have 
been  exhausted,  the  common  council   shal 
have  power,  if  they  deem  it  proper,  to  ap- 
propriate from  the  money  set  apart  in  the 
budget  or  annual   estimate  for  contingent 
expenses,  a  sufficient  sum  to  pay  the  same; 
but,  if  no  such  appropriation  be  made,  then 
that  all  judgments  shall  be  paid  in  the  or- 
der in  which  they  shall  be  filed  and  regis- 
tered in  the  office  of  the  comptroller  of  the 
dty  from  the  first  money  next  annually  set 
apart  for  that  purpose." 

In  that  case  it  was  held  that,  in  so  far 
as  the  act  requires  registration  of  a  judg- 
ment, it  did  not  impair  existing  remedies 
180]  *for  its  collection,  and  must  be  com- 
plied with,  Mr.  Justice  Field  saying: 

"The  obligation  of  a  contract,  in  the  con- 
stitutional sense,  is  the  means  provided  by 
law  by  which  it  can  be  enforced, — by  which 
the  parties  can  be  obliged  to  perform  it. 
Whatever  legislation  lessens  the  efficacy  of 
these  means  impairs  the  obligation.  If  it 
54  Ii.  ed. 


tend  to  postpone  or  retard  the  enforcement 
of  the  contract,  the  obligation  of  the  latter 
is,  to  that  extent,  weakened.  The  Latin  prov- 
erb. Qui  cito  dat  bis  dat, — he  who  gives 
quickly  gives  twice, — ^has  its  counterpart  in 
a  maxim  equally  sound, —  Qui  Merius  solvit, 
minus  solvit, — ^he  who  pays  too  late  pays 
less.  Any  authorization  of  the  postpone- 
ment of  payment,  or  of  means  by  which 
such  postponement  may  be  efi'ected,  is  in 
conflict  with  the  constitutional  inhibition.. 
If,  therefore,  we  could  see  that  such  would 
be  the  efTect  of  the  provision  of  the  act 
of  the  state,  No.  5  of  1870,  requiring  judg-^ 
ments  to  be  registered  with  the  comptroller 
before  they  are  paid,  we  should  not  hesitate- 
to  declare  the  provision  to  be  invalid.  But. 
we  are  not  able  to  see  anything  in  the  re- 
quirement which  impedes  the  collection  of 
the  relator's  judgments,  or  prevents  his  re- 
sort to  other  remedies,  if  their  payment  be 
not  obtained.  The  registry  is  a  convenient 
means  of  informing  the  city  authorities  of 
the  extent  of  the  judgments,  and  that  they 
have  become  executory,  to  the  end  that  prop- 
er steps  may  be  taken  for  their  payment. 
It  does  not  impair  existing  remedies." 

The  act  was  again  before  this  court  in  the 
case  of  Wolff  v.  New  Orleans,  103  U.  S.  358, 
26  L.  ed.  395.  In  that  case  the  act  was  fully 
analyzed  and  it  was  pointed  out  that  the 
payment  of  judgments  thereunder  was  ex- 
tremely uncertain,  and  depended  entirely  up- 
on the  discretion  of  the  council,  after  pro- 
viding for  other  municipal  purposes  and  ex- 
penses, and  was  in  direct  violation  of  pow- 
ers of  taxation  which  existed  at  the  time  the 
debt  sued  for  in  that  case  was  created,  and 
could  not  be  constitutionally  enforced  as 
against  such  claim. 

Applying  the  principles  thus  announced 
to  the  case  at  bar,  •we  think  act  No.  [181 
5  of  1870,  postponing  indefinitely  the 
payment  of  relator's  judgment,  if  given 
efTect,  would  deprive  the  receiver,  as 
the  representative  of  the  interested  cred- 
itors, of  the  benefit  of  the  right  of 
taxation  for  the  payment  of  their  claims 
which  existed  before  the  passage  of 
the  act  of  1870.  By  §  20  of  the  act  of 
September  14,  1868,  above  quoted,  the  com- 
mon council  of  the  city  of  New  Orleans  and 
others  were  empowered  and  directed  an- 
nually to  order  and  cause  to  be  raised  and 
collected  by  a  tax  upon  the  estates,  real  and 
personal,  subject  to  taxation  within  said 
city,  the  sums  of  money  annually  es- 
timated and  apportioned  as  the  share 
of  such  city  for  the  total  expense  of 
the  metropolitan  police  district.  This  act 
was  followed  by  other  supplementary  and 
amendatory  acts  to  make  the  purpose  mors 
effectual,  and  was  not  repealed  until  the 
act  of  March  31,  1877,  which  abolished  the 
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metropolitan  police  board.  This  repeal  could 
not  take  away  the  right  of  the  creditors  of 
the  metropolitan  police  board  to  have  taxa- 
tion for  their  benefit.  Nor  could  the  act 
of  1870  constitutionally  take  away  the 
rights  created  by  former  legislation  for  the 
security  of  their  debts,  and  postpone  in- 
definitely the  payment  of  their  claims  until 
such  time  as  the  city  was  ready  and  willing 
to  pay  them. 

We  are  of  opinion  that  the  writ  of  manda- 
mus should  have  been  awarded  in  fuvor  of 
the  relator,  requiring  the  city  to  pay  over 
the  taxes  for  which  the  judgment  was  ren- 
dered, or  to  levy  and  collect  a  tax  therefor 
for  the  benefit  of  the  relator  as  receiver. 
The  judgment  of  the  Supreme  Court  of 
Louisiana  is  reversed,  and  the  cause  remand- 
ed to  that  court  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Reversed. 


182]  •ISAAC  H.  CALIGA,  Plff.  in  Err., 

V. 

INTER  OCEAN  NEWSPAPER  COMPANY. 
(See  S.  C.  Reporter's  ed.  182>190.) 

Copyright  —  of  {minting  —  second  copy- 
right. 

The  attempted  duplication  of  an  existing 
copyright  in  a  painting  by  depositing  the 
same  photograph  of  the  same  painting  un- 
der a  new  title,  and  with  but  a  slight 
change  in  description,  is  void,  and  cannot 
be  made  the  basis  of  a  suit  for  infringe- 
ment. 

[No.  22.] 

Argued  November  6,  1909.    Decided  Novem- 
ber 29, 1909. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  North - 
em  District  of  Illinois,  entered  upon  a  di- 
rected verdict  in  favor  of  the  defendant  in 
an  action  to  recover  damages  for  the  in- 
fringement of  a  copyright.    Affirmed. 

See  same  case  below,  84  C.  C.  A.  634,  157 
Fed.  186. 

The  facts  are  stated  in  the  opinion. 

Mr.  Otto  Raymond  Barnelt  argued  the 
cause,  and,  with  Mr.  Clarence  T.  Morse, 
filed  a  brief  for  plaintiff  in  error: 

A  copyright  registration  may  be  aban- 
doned by  failure  to  publish  within  a  rea- 
sonable time  after  such  registration.  In 
such  event  the  common-law  right  never 
ceases. 

Boucicault  T.  Hart,  13  Blatchf.  47,  Fed. 
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Cas.  No.  1,692;  Carillo  v.  Shook,  Fed.  Cm. 
No.  2,407. 

If,  therefore,  a  registration  may  be  aban- 
doned  by  failure  to  publish  within  a  rea- 
sonable time,  why  may  it  not  be  abandoned 
by  a  subsequent  re-registration  in  the  ab- 
sence of  any  intermediate  publication? 

Osgood  V.  A.  S.  Aloe  Instrument  Co.  09 
Fed.  201. 

Common -law  copyright  and  statutory 
copyright  cannot  coexist;  the  first  only  ter* 
minates  upon  a  general  publication,  ib» 
second  only  begins  upon  a  general  publica- 
tion. Prior  to  such  publication,  common- 
law  copyright  remains  unimpaired,  notwith- 
standing any  registration  which  may  have 
been  made  with  the  librarian  of  Congress 
for  the  purpose  of  obtaining  the  protection 
of  statutory  copyright. 

Bobbs-Merrill  Co.  v.  Straus,  210  U.  a 
339,  347,  62  L.  ed.  1086,  1092,  28  Sup.  Ct. 
Rep.  722;  Press  Pub.  Co.  v.  Monroe,  164 
U.  S.  105,  41  L.  ed.  367,  17  Sup.  Ct.  Rep. 
40;  Boucicault  v.  Hart  and  Carillo  v.  Shoolc, 
supra. 

The  variance  between  the  date  of  copy- 
right registration  pleaded  under  a  videlicet ^ 
and  the  dates  proved,  was  not  fatal,  even 
if  the  registration  of  November,  1901,  was 
a  nullity. 

Greenl.  Ev.  §  61;  Stephen,  PI.  292;  Black 
V.  Henry  G.  Allen  Co.  66  Fed.  764;  Cal- 
laghan  v.  Myers,  128  U.  S.  617,  32  L.  ed. 
647,  9  Sup.  Ct.  Rep.  177;  Salt  Lake  City 
V.  Smith,  43  C.  C.  A.  637,  104  Fed.  467; 
Bouvier's  Law  Diet.  Rawle's  Rev.  p.  1195; 
1  Chitty,  PI.  267,  258;  Wheeler  v.  Reed, 
36  111.  86;  Beaver  v.  Slanker,  94  111.  185; 
Reinback  v.  Crabtree,  77  111.  188;  Long  v. 
Conklin,  76  111.  33;  United  SStates  t.  I^e 
Baron,  4  Wall.  648,  18  L.  ed.  310;  Taylor 
V.  Bank  of  Alexandria,  5  Leigh,  471 ;  Martin 
V.  Miller,  3  Mo.  136;  Henry  v.  Tilson,  17 
Vt.  479. 

Mr.  James  J.  Barbonf  argued  the  cause, 
and,  with  Mr.  Clarence  A.  Knight,  filed  a 
brief  for  defendant  in  error: 

Where  two  copyrights  of  the  same  paint- 
ing are  procured  by  the  painter  thereof, 
the  second  copyright  is  void. 

Mifflin  V.  Dutton,  61  L.R.A.  134,  50  a 
C.  A.  661,  112  Fed.  1004;  Lawrence  v.  Dana, 
4  Cliff.  1,  Fed.  Cas.  No.  8,136;  Blade  ▼. 
Murray,  9  Sc.  Sess.  Cas.  3d  series  841; 
Thomas  v.  Turner,  L.  R.  33  Ch.  Div.  292; 
Sonitton,  Copyright,  p.  119;  Drone,  Copy- 
right, p.  146;  Macgillivray,  Copyright,  p. 
27. 

A  patentee  cannot  have  two  patents  for 
the  same  invention. 

22  Am.  k  Eng.  Eno.  Law,  p.  814;.  Miller 
V.  Eagle  Mfg.  Co.  151  U.  S.  186,  38  L.  ed. 
121,  14  Supw  Ct.  Rep.  310;   Suffolk  H^. 
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Co.  T.  Haydexi,  8  Wall.  315,  18  L.  ed.  76; 
James  v.  Campbell,  104  U.  S.  366,  20  L. 
•d.  786;  Moeler  Safe  k  Lock  Co.  v.  Mosler, 
B;  k  Co.  127  U.  S.  354,  32  L.  ed.  182,  8 
Sap.  Ct.  Rep.  1148;  McCreary  v.  Pennsyl- 
▼ania  Canal  Co.  141  U.  S.  459,  35  L.  ed. 
817,  12  Sup.  Ct.  Rep.  40;  Underwood  v. 
Gerber,  149  U.  S.  224,  37  L.  ed.  710,  13  Sup. 
Ct  Rep.  854. 

The  reasons  are  that  the  power  to  create 
a  monopoly  is  exhausted  by  the  first  grant. 
That  a  new  patent  for  the  same  invention 
would  operate  to  extend  the  monopoly  be- 
yond the  period  allowed  by  law. 

Odiome  v.  Amesbury  Nail  Factory,  2 
Mason,  28,  Fed.  Cas.  No.  10,430;  Miller 
?.  Eagle  Mfg.  Co.  supra. 

Whatever  rights  are  possessed  by  the  pro- 
prietor of  a  copyright  are  derived  from  the 
copyright  act,  and  not  from  the  common 
law. 

White-Smith   Music   Pub.   Co.   T.  Apollo 
Co.  209  U.  S.  1,  62  L.  ed.  655,  28  Sup.  Ct. 
Bep.    319,    77    C.    C.    A.    368,    147    Fed. 
226;     Bobbs-Merrill    Co.    v.    Straus,    210 
U.    S.     339,     62    L.    ed.     1086,     28     Sup. 
Ct    Rep.    722,    16    L.R.A.(N.S.)     766,    77 
C.  C.   A.   607,   147   Fed.   15;   Globe   News- 
paper   Co.    v.    Walker,    210    U.    S.    366, 
52  L.    ed.    1096,    28    Sup.    Ct    Rep.    726; 
Wheaton   v.   Peters,  8  Pet   591,   8   L.   ed, 
1055;    Stevens   v.  Gladding,   17  How.   447, 
15  L.  ed.   155;   Banks  v.  Manchester,   128 
U.  S.  244,  3%  L.  ed.  425,  9  Sup.  Ct  Rep. 
36;  Thompson  v.  Hubbard,  131  U.  S.  123, 
83  L.  ed.  76,  9  Sup.  Ct  Rep.  710;  Holmes 
▼.  Hurst,  174  U.  S.  82,  43  L.  ed.  904,  19 
Sup.  Ct  Rep.  606;   Palmer  v.  DeWitt,  47 
N.  Y.  532,  7  Am.  Rep.  480. 

Messrs.  L.  L.  Coburn  and  Josiah  Me- 
Hoberts  also  filed  a  brief  for  the  Tribune 
Company  as  amicus  curia: 

But  a  single  valid  copyright  can  be  ob- 
^ned  upon  the  same  painting. 

Mifflin  V.  Button,  61   L.R.A.   134,   60  C. 

C  A.  661,  112  Fed.  1004,  affirmed  in  190 

U-  8.  265,  47  L.  ed.  1043,  23  Sup.  Ct.  Rep. 
771.  »  V  V 

Subsequent  copyrights  are  valid  only  when 
fluted  for  additions  to,  emendations  of, 
or  improvements  in,  the  originally  copy- 
'jghied  work. 

Lawrence  v.  Dana,  4  Cliff.  1,  Fed.  Cas. 
J^o.  8,136;  Drone,  Copyright,  p.  146. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  also  plaintiff  below, 
^ught  an  action  in  the  circuit  court  of  the 
United  States  for  the  northern  district  of 
Illinois  to  recover  damages  under  §  4966  of 
the  Revised  Statutes  of  the  United  States 
(U.  8.  Comp.  SUt  1901,  p.  3414)  because  of 
te  publication  by  the  defendant  of  more 
54  Ii.  ed; 


than  one  thousand  copies  of  a  newspaper 
containing  a  picture  of  a  painting,  copy- 
righted by  the  plaintiff.  The  plaintiff  al- 
leged that  he  had  in  all  respects  complied 
with  the  Revised  Statutes  of  the  United 
States  by  causing  to  be*  deposited,  on  or 
about  the  5th  day  of  November,  1901,  a 
photograph  and  a  description  of  the  paint- 
ing, for  the  purpose  of  having  it  copyright- 
ed, which  deposit  was  before  *publica-  [187 
tion  of  the  same  in  the  United  States  or  in 
any  foreign  country.  By  reason  of  the  prem- 
ises and  the  compliance  with  the  stat- 
utes of  the  United  States,  the  plain- 
tiff claimed  to  be  entitled  to  a  copy- 
right for  the  painting  for  the  term  oi 
twenty-eight  years  from  and  after  the 
recording  of  the  title  thereof  by  the  li- 
brarian of  Congress  on  November  7,  1901. 

There  were  other  allegations,  and  proofs 
tending  to  show  a  publication  of  a  copy  of 
the  photograph  in  the  newspaper  of  the  de- 
fendant company.  In  the  course  of  the  trial 
it  appeared  that  the  plaintiff  had  deposited 
a  description  and  photograph  of  the  same 
painting  with  the  librarian  of  Congress  on 
October  7,  1901,  for  the  purpose  of  securing 
a  copyright.  The  trial  court  charged  the 
jury,  as  a  matter  of  law,  that  the  plaintiff 
had  brought  his  suit  upon  the  wrong  copy- 
right, and  therefore  directed  a  verdict  in 
favor  of  the  defendant  Upon  writ  of  error, 
the  circuit  court  of  appeals  for  the  seventh 
circuit  affirmed  this  judgment.  84  C.  C.  A. 
634,  157  Fed.  186.  The  case  is  now  here  for 
review. 

The  photographs  filed  upon  the  two  appli- 
cations for  a  copyright  are  identical.  Nor 
is  any  substantial  change  in  the  painting 
shown;  the  copyrights  undertaken  to  be  se- 
cured were,  therefore,  upon  the  same  paint- 
ing. The  difference  i»  that,  in  the  copyright 
sued  upon,  that  of  November  7,  1901,  the 
title  and  description  are,  "The  Guardian 
Angel.  Portrait  of  a  young  girl  sitting,  hair 
arrtfnged  smoothly  over  the  ears,  hair  parted 
in  the  middle.  Her  guardian  angel  stands 
behind  her,  one  hand  resting  on  her  left 
shoulder,  the  other  on  her  right  arm."  The 
description  accompanying  the  application  for 
the  copyright  of  October  7,  1901,  is,  "Maid- 
enhood. A  Young  Girl  seated  beside  a  win- 
dow;  an  Angel  stands  behind  her." 

The  question  in  this  case  is:  Is  the  sec- 
ond attempt  to  copyright  valid  and  effectual, 
or  was  the  court  right  in  charging  in  sub- 
stance that  it  was  void  and  of  no  effect? 

We  have  had  such  recent  and  frequent  oc- 
casions to  consider  the  nature  and  extent  of 
the  copyright  laws  of  the  United  States,  as 
the  same  were  before  the  recent  revision, 
which  took  ^effect  July  1,  1909,  that  [188 
it  is  unnecessary  to  enter  into  any  ex- 
tended   diacuBsioii    of    the    subject    now. 
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BobU^Merrfll  Ca  ▼.  Stniu,  210  L\ 
8.  339,  S2  L.  cd.  lOM,  28  Sop.  Ct. 
BepL  722;  White-Snitk  Music  Pobu  Co. 
▼.  AppoUo  Co.  209  U.  8.  1,  52  L.  ed. 
065,  28  Sop.  CU  Bep.  319;  Americaa  Tolnc- 
CO  Co.  T.  WerdoDeister,  207  U.  &  281,  52  L. 
cd.  206,  28  Sop.  Ci.  Bcp.  72,  12  A.  4  C  Am. 
Cm.  595;  Boag  ▼.  Alfred  8.  Campbell  Art 
Co.  214  U.  8.  236,  53  L.  cd.  979,  29  Sop.  Ct. 
Bcp.  028.  In  tbetc  caccs  the  prerkms  cases 
in  this  court  were  cited  sod  reriewed. 

As  a  rcsolt  of  tlie  dcdsioos  of  this  coort, 
certain  general  propoaitioBS  maj  be  affirmed. 
Statotoij  copjrrigbt  is  not  be  coofooDdcd 
with  the  coouDOD-law  right.  At  common 
law,  the  ezclosiTc  right  to  copj  existed  in 
the  aothor  ontil  he  permitted  a  general  pub- 
lication. Thos,  when  a  book  was  poblished 
in  print,  the  owner's  comoMm-law  right  was 
lost.  At  common  law  an  author  had  a  prop- 
crtj  in  his  manuscript,  and  might  have  an 
action  against  an  jone  who  undertook  to  pub- 
lish it  without  authoritj.  The  statute  creat- 
ed a  new  proper^  right,  giving  to  the  au- 
thor, after  pubUcation,  the  ezclusive  right 
to  mnltiplj  copies  for  a  limited  period.  This 
statutory  right  is  obtained  in  a  certain  way 
and  by  the  performance  of  certain  acts  which 
the  statute  points  out.  That  is,  the  author, 
having  complied  with  the  statute,  and  given 
up  his  common-law  right  of  exclusive  du- 
plication prior  to  general  publication,  ob- 
tained by  the  method  pointed  out  in  the  stat- 
ute an  exclusive  right  to  multiply  copies  and 
publish  the  same  for  the  term  of  years 
named  in  the  statute.  Congress  did  not 
sanction  an  existing  right;  it  created  a  new 
one  Wheaton  y.  Peters,  8  Pet.  591,  601,  8 
L.  ed.  1055.  1080.  Those  violating  the  stat- 
utory rights  of  the  author  or  proprietor  are 
suDject  to  certain  penalties,  and  to  the  pay- 
ment of  certain  damages,  as  is  provided  in 
the  statute. 

Section  4952  of  the  Revised  SUtutes  as 
amended  in  1891  [26  SUt.  at  L.  1107,  chap. 
565]  (U.  S.  Comp.  SUt.  1901,  p.  3406),  pro- 
ridei  that  the  proprietor  of  any  painting, 
upon  compliance  with  the  provisions  of  the 
copyright  act,  has  the  sole  right  of  publish- 
ing, copying,  and  Tending  the  same.  By  % 
4953  we  find  that  this  right  exists  for  the 
period  of  twenty-eight  years  from  the  re- 
cording of  the  title  of  the  copyright,  with 
a  right  to  certain  extensions  after  the  expi- 
189]  ration  *of  the  twenty-eight  years,  as 
provided  in  |  4954.  In  §  4956  we 
find  that  a  copyright  is  secured  by 
depositing,  on  or  before  the  day  of 
publication,  in  this  or  any  foreign  country, 
in  ease  of  a  painting,  a  photograph 
of  the  painting,  accompanied  by  a  de- 
ecription  thereof.  There  is  absolutely  no 
152 


prorision  in  the  statutes  for  a 

of   the   photograph   or   description, 

there  any  prorisioa  as  to  filing  any 

j  meats  thereto;  and,  as  the  matter  is  wholly 

I  the  subject  of  statntoiy  regulatioB,  we  are 

j  at  a  kiss  to  perceive  by  what  authority  mmj 

second  appbcatioo  for  the  aanse  painting, 

with  a  view  to  lecuring  a  cupj light  thereoB, 

can  be  sustained.    If  it  could  be,  we  see  no 

reason  why  the  pn^nietor  might  not  than 

extend  the  limit  of  copyright  fixed  in  thn 

statute  by  an  indefinite  number  of  nev  ^- 

plications  and  filings  with  the  lihrariaa. 

The  argument  of  the  plaintiff  in  error  in 
that,  inasmuch  as  the  statutory  copyri^t  in 
not  complete  before  a  publication  of  the  ■oh' 
ject-matter  thereof,  and  no  pnblicatioK  be- 
ing shown  prior  to  the  second  af^licatioB, 
it  was  within  his  power,  while  his  rights 
were  thus  inchoate,  to  make  the  second  ap- 
plication for  the  coyprighc, — that  of  N< 
ber  7,  1901.  Assuming  that  these 
are  correct,  and  that  publication  was  reqol- 
site  to  complete  the  right  to  be  secured  bj 
the  statute,  it  by  no  means  follows  that  a 
second  coypright  ia  warranted  by  the  stat- 
ute. On  the  other  hand,  as  we  have  already 
stated,  the  statute  is  barren  of  any  provi- 
sions to  that  end.  There  is  no  provisioBy 
as  there  is  in  the  patent  law,  for  an  amend- 
ed application,  and,  under  the  pstent  law, 
it  has  been  held  that  there  is  no  authority 
for  double  patenting.  Hillei  <.  Eagle  Mtg. 
Co.  151  U.  S.  186,  38  L.  ed.  121,  14  Sup.  Ct. 
Rep.  310.  This  is  so  because  the  first  pat- 
ent exhausts  the  statutory  right  secured  bj 
the  act  of  Congress. 

In  this  case,  the  plaintiff  had  complied 
with  all  the  terms  of  the  statute  on  October 
7, 1901.  He  then  attempts  to  take  out  a 
copyright  under  the  same  statute  on  No^ 
ber  5,  1901,  for  the  same  painting,  by  de- 
positing a  new  description  of  the  painting 
and  the  same  photograph.  It  is  true  there 
is  a  change  *in  the  title  of  the  paint-  [!•• 
ing,  and  a  slight  change  in  the  de 
script  ion,  but  these  matters  are  inuna* 
terial,  and  cannot  enlarge  the  right 
of  the  plaintiff.  We  think  the  name 
principle,  in  this  aspect^  controls,  as 
in  the  case  of  a  patent.  The  plaintiff  had 
already  exhausted  his  statutoiy  right  and 
the  second  attempt  availed  him  nothing. 

These  views  render  it  unnecessary  to  con- 
sider whether  the  record  shows  a  publica- 
tion of  the  painting  prior  to  November  6, 
1901.  For  the  reasons  stated,  we  are  of 
opinion  that  the  Cireuit  Court  of  Appeals 
was  right  in  holding  that  the  attempted  du- 
plication of  the  copyright  was  void  and  ai 
no  effect. 

Affirmed* 

115  17.  b. 
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UNITED  STATES,  PIff.  in  Err., 

V. 

TILDEN  B.  STEVENSON  and  Amede  Bel- 
laire,  alias  Joseph  Bellaire. 

((5ee  S.  C.  Reporter's  ed.  190-200.) 

Appeal  — in  criminal  case  — review  on 
behalf  of  government. 

1.  A  judgment  of  a  Federal  district  court 
nistaining  a  demurrer  to  an  indictment 
upon  two  grounds,  one  of  which  involves 
the  constru'^tion  of  the  Federal  statute  on 
which  the  indictment  is  founded,  and  the 
other  the  sufficiency  of  such  indictment  up- 
on general  principles  of  criminal  law,  is  re- 
viewable in  the  Federal  Supreme  Court  on 
writ  of  error,  under  the  act  of  March  2, 
1907  (34  Stat,  at  L.  1246,  chap.  2504,  U.  S. 
Comp.  Stat.  Supp.  1907,  p.  209),  authorizing 
such  writs  of  error  to  review  a  judgment 
sustaining  a  demurrer  to  an  indictment, 
when  such  judgment  is  ''based  upon  the  in- 


validity or  construction  of  the  statute  upon 
which  the  indictment  is  founded." 
[For  other  cases,  see  Appcnl  and  Error,  I.  e, 
in  Digest  Sup.  Ct.   1908.] 

Appeal  —  by   government  in  criminal 
case  — scope  of  review. 

2.  The  suHiciency  of  the  indictment  upon 
general  principles  of  criminal  law  is  not  open 
lor  review  in  the  Federal  Supreme  Court 
on  the  writ  of  error  to  a  Federal  district 
court  authorized  on  behalf  of  the  govern- 
ment by  the  act  of  March  2,  1907,  to  re- 
view judgments  or  decisions  sustaining  de- 
murrers to  an  indictment,  when  based  upon 
the  construction  of  the  Federal  statute  on 
which  the  indictment  is  founded. 

[For  other  caRrs,   sec  Appeal  and  Error,   I.  e. 
In   Digest   Sup.   Ct.   1008] 

Aliens  —  contract   labor  —  remedy  — 

criminal   prosecution  or  civil   action 

for  penalty. 

3.  Congress,  by  providinjr  in  the  immigra- 
tion act  of  February  20,  1907  (34  Stat,  at 
L.  898,  chap.  1134,  U.  S.  Comp.  Stat.  Supp. 


Note. — On  the  right  of  a  state  to  appeal 
in  a  criminal  case — see  note  to  People  ex 
rel.  Hodson  v.  Miner,  10  L.R.A.  342. 

On  the  importation  of  contract  labor — see 
note  to  United  States  v.  Parsons,  66  C.  C. 
A.  133. 

HeTiew  by  government  in  criminal  case  un- 
der the  act  of  March  2,  1907. 

The  right  of  the  United  States  to  sue  out 
a  writ  of  error  in  a  criminal  case,  directed 
to  a  circuit  or  district  court,  is  solely  de- 
rived from  the  act  of  March  2,  1907^  (34 
SUt  at  L.  1246,  chap.  2564,  U.  S.  Comp. 
SUt.  Supp.  1907,  p.  209),  by  the  terms  of 
which  such  writs  of  error  may  be  sued  out 
of  the  Federal  Supreme  Court  to  review  (1 ) 
a  decision  or  judgment  quashing,  setting 
>fide,  or  sustaining,  a  demurrer  to  any  in- 
dictment or  count  thereof,  where  such  de- 
cision or  judgment  is  based  upon  the  in- 
validity or  construction  of  the  statute  upon 
^hich  the  indictment  is  founded;  (2)  a 
decision  arresting  a  judgment  of  conviction 
'w  insufficiency  of  the  indictment,  where 
•uch  decision  is  based  upon  the  invalidity 
w  construction  of  the  statute  upon  which 
««  indictment  is  founded;  (3)  a  decision 
or  judgment  sustaining  a  special  plea  in  bar, 
^'I'cn  the  defendant  has  not  been  put  in 
jjopardy:  Provided,  that  no  writ  of  error 
jj**!!  be  taken  by  or  allowed  the  United 
°^*te8  in  any  case  where  there  has  been  a 
^wdict  in  favor  of  the  defendant. 

Constitutional  rights  of  the  accused  are 
^^  violated  by  this  act,  although  such  stat- 
Jite  does  not  allow  the  accused  to  bring  up 
|n«  case  in  the  same  way  when  a  demurrer 
^  the  indictment  or  some  count  thereof  has 
Jfen  overruled.  United  States  v.  Bitty,  208 
U.  S.  393,  52  L.  ed.  643,  28  Sup.  Ct.  Rep. 

Interpretation  as  well  as  construction  of 
|y«  statute,  conceding  an  abstract  distinc- 
tion hotwen  these  two  terms,  is  conipre- 
"•'ided  by  the  clause,  "when  based  upon  th«» 
^pstruction  of  the  statute  upon  which  the 
*^  h.  ed. 


indictment  is  founded."  United  States  v. 
Keitel,  211  U.  S.  370,  53  L.  ed.  230,  29  Sup. 
Ct.  Rep.  123;  United  States  v.  Biggs,  211 
U.  S.  607,  53  L.  ed.  305,  29  Sup.  Ct.  Rep. 
181. 

The  decision  of  a  Federal  district  court 
sustaining  a  demurrer  to  an  indictment  for 
introducing  liquor  into  the  Indian  country 
is  reviewable  in  the  Federal  Supreme  Court 
by  writ  of  error,  under  the  act  of  March  2, 
1907,  where  the  question  whether  the  in- 
dictment charges  any  offense  against  the 
United  States  involves  the  validity  of  the 
act  of  January  30,  1807,  as  applied  to  the 
facts  stated.  United  States  v.  Sutton,  215 
U.  S.  291,  post,  200,  30  Sup.  Ct.  Rep.  110. 

The  construction  of  a  statute  is  involved, 
within  the  meaning  of  the  net  of  March  2, 
1907,  governing  the  right  of  the  government 
to  a  review  in  a  criminal  case,  wliere  an 
indictment  against  a  national  bank  officer 
for  making  false  reports  to  the  Comptroller 
of  the  Currency  is  quashed  because  such 
officer  is  not  an  agent,  within  the  meaning 
of  the  statute  defining  the  crime.  United 
States  v.  Corbet t,  216  U.  S.  233,  post,  173, 30 
Sup.  Ct.  Rep.  81. 

The  United  States  may  bring  error  under 
the  act  of  March  2,  1907  (34  Stat,  at  L. 
1246,  chap.  2564,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  209),  to  review  a  judgment  of  a 
Federal  circuit  court,  quashing  an  indict- 
ment for  violating  the  immigration  act  of 
March  3,  1903,  §  18,  by  wilfully  permitting 
an  alien  to  land  at  another  place  than  that 
designated  by  the  immigration  officers,  be- 
cause the  indictment  disclosed  that  the 
alien  in  question  was  a  seaman.  Taylor  v. 
ITnited  States,  207  U.  S.  120,  62  L.  ed.  130, 
28  Sup.  Ct.  Rep.  53. 

Jurisdiction  of  the  Federal  Supreme 
Court  of  a  writ  of  error  sued  out  under  the 
act  of  March  2,  1007  (34  Stat,  at  L.  1246, 
chap.  2604,  U.  S.  Comp.  Stat.  Supp.  1907, 
p.  200),  to  review  a  judgment  of  a  Federal 
district  court  quashing  an  indictment  for  a 
conspiracy  illegally  to  acquire  coal  lands 
from  the  United  States,  because  of  the  opin- 
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lf07,  p.  389),  I  5,  a  dvil  action  for  the  re- 1 

cafwtry  of  a  penaltj  in  case  of  a  riolation* 

of  f  4  of  that  art,  making  it  a  misdemeanor ' 

to  assist  or  encourage  the  importation  of 

alien  contract  laborers,  did  not  prednde  a 

prosecution  bj  indictment  to  enfcmee  such 

penalty. 

iFor  oib^  esses,  see  Aliens.  TL  c;  in  Dlsest 
Sop.  Ct.  1908.] 

(Ko.  292.] 

Argued  and  submitted  October  14,  15,  1909. 
Decided  Norember  29,  1909.  j 


IK  ERROR  to  the  District  Court  of  the , 
United  States  for  the  District  of  Massa- , 
chuBetts  to  review  a  judgment  sustaining  a  \ 
demurrer  to  an  indictment  for  unlawfully 

• 

assisting  the  importation  of  alien  contract 
laborers.  Rerersed  and  remanded  for  further 
proceedings. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Bowers  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  er- 
ror: 

The  reason  of  the  rule  that  where  a 
statute  creates  a  new  offense  and  prescribes 
a  special  remedy  for  prosecuting  that  of- 
fense, such  remedy  is  exclusive,  is  that  the 
statute,  by  providing  a  particular  remedy, 
manifests  an  intention  to  prohibit  other 
remedies;  and  the  rule,  therefore,  rests  up- 
on a  presumed  statutory  prohibition. 

DolUr  Sav.  Bank  v.  United  SUtes,  19 
WalL  227,  238,  239,  22  L.  ed.  80,  82. 


The  wording  of  |  5  <rf  the  immigration 
act  as  to  an  action  of  debt  is  moely  per- 
mianve.  It  aays  that  the  penalty  may  be 
sued  for  and  reeovered  by  the  United  States, 
or  by  any  informer,  in  an  action  of  liebt. 
There  is  here  eertainly  no  ci.pi  ess  prohibi- 
Uon  of  indictment. 

Crofton's  Case,  1  Mod.  34. 

An  intention  to  limit  the  government  to 
a  particular  remedy,  and  thereby  to  deny 
it  the  ordinary,  and,  indeed,  usual,  reme 
dies  of  indictment  or  information  for  prose- 
cution for  a  poialty,  will  not  readily  be 
inferred. 

Dollar  Sav.  Bank  t.  United  States,  supra ; 
United  SUtes  v.  Stocking,  87  Fed.  837. 

Wlien  a  statute  creates  an  offense  pun- 
ishable by  penalty,  and  prescribes  no  rem- 
edy, or  allows  some  special  remedy,  not  in- 
tended to  be  exclusive,  either  indictment  or 
information  will  lie,  because  they  are  the 
ordinary  and  approved  methods  of  profiecn- 
tion  for  an  offense  not  above  a  misdemeanor. 

2  Hawk.  P.  C.  chap.  25,  §  4;  diap.  26,  §§ 
1,  2;  1  Chitty,  Grim.  Law,  1847,  Am.  ed. 
162;  Harris,  Grim.  Law,  1901  ed.  pp.  333, 
343;  United  SUtes  v.  Chouteau,  102  U.  8. 
603,  610,  26  L.  ed.  246,  248 ;  1  Chitty,  Grim. 
Law,  pp.  844,  845;  United  SUtes  v.  Buzso, 
18  Wall.  125,  21  L.  ed.  812;  Ex  parte  Wil- 
son, 114  U.  S.  417,  424,  425,  29  L.  ed.  89, 
91,  92,  5  Sup.  Ct  Rep.  935;  Adams  v. 
Woods,  2  Cranch,  336,  2  L.  ed.  297;  4  Bl. 
Com.  309,  310. 

Most  of  the  cases   announcing  the   rule 


ion  that  the  Federal  sUtute  did  not  pro- 
hibit the  acU  complained  of,  cannot  be  suc- 
cessfully challenged  on  the  theory  that  tJie 
indictment,  and  not  the  sUtute,  was  cbu* 
strued.     United  SUtes  v.  Keitel,  supra. 

The  decision  of  a  Federal  circuit  court, 
susUining  a  special  plea  in  bar  to  an  in- 
dictment, is  reviewable  in  the  Supreme : 
Court  under  the  act  of  March  2,  1907,  al- ; 
though  the  decision  may  involve  the  ap- 1 
plication  rather  than  the  invalidity  or.  con- ; 
struction,  strictly  speaking,  of  the  sUtutc 
upon  which  the  indictment  was  founded. 
United  SUtes  v.  Celcstine,  215  U.  S.  278, 
post,  195,  30  Sup.  Ct.  Rep.  93.  The  para- 
graph of  the  sUtute  under  which  the  re- 
view was  sought  differs,  the  court  said, 
from  the  two  preceding,  in  that  the  review 
authorized  by  them  is  limited  to  cases  in 
which  the  decision  is  based  upon  the  in- 
validity or  construction  of  the  statute  upon 
which  the  indictment  is  founded,  while  no 
such  limiUtion  appears  in  this  parajnraph. 
Without  determining  the  full  significance 
of  this  difference,  the  court  held  that  the 
right  of  review  in  the  case  at  bar  was  clear. 

The  whole  case  is  not  open  to  review  on 
the  writ  of  error  authorized  by  this  statute, 
but  the  scope  of  review  is  limited  to  the 
particular  decisions  enumerated  therein. 
United  SUtes  v.  Keitel,  supra. 

The  various  grounds  of  demurrer  to  the 


indictment  cannot  be  considered  on  a  writ 
of  error  sued  out  by  the  government  in  a 
criminal  case,  under  the  act  of  March  2, 
1907  (34  SUt.  at  L.  1246,  chap.  2564,  U. 
S.  Comp.  SUt  Supp.  1907,  p.  209),  to  re- 
view a  judgment  "susUining  a  special  plea 
in  bar  when  the  defendant  has  not  been  put 
in  jeopardy,"  but  the  court  haa  jurisdiction 
to  review  only  the  ruling  of  the  court  below 
on  the  sufficiency  of  such  plea.  United 
SUtes  T.  Mason,  213  U.  S.  115,  53  L.  ed. 
725,  29  Sup.  Ct.  Rep.  480. 

The  action  of  the  court  below  as  to  the 
mere  construction  of  the  indictment  is  not 
open  to  review  on  the  writ  of  error  author- 
ized by  the  act  of  March  2,  1907,  on  behalf 
of  the  government,  to  review  a  judgment  of 
a  district  or  circuit  court  sustaining  a  de- 
murrer to  an  indictment  on  the  ground  of 
the  construction  of  the  sUtute  upon  which 
the  indictment  is  founded.  United  SUtes 
V.  Biggs,  supra. 

Every  question  of  the  character  referred 
to  in  the  act  of  March  2,  1907,  authorising 
a  writ  of  error  on  behalf  of  the  government 
from  the  Federal  Supreme  Court,  to  review 
certain  judgments  of  the  Federal  district 
and  circuit  courU  in  criminal  cases,  need 
not  be  decided  by  the  Supreme  Court  when, 
by  the  decision  of  one  of  such  questions,  the 
case  is  completely  disposed  of,  and  the  other 
questions  have  become  irrelevant.    Ibid. 

215  U.  8. 


1909. 


United  States  v.  Stevenson. 


104,  105 


thmt  a  statute  creating  an  offense  and  pre- 
aeribing  a  remedy  excludes  other  remedies 
than  tie  one  prescribed  apply  to  statutes 
which  in  terms  require,  inctead  of  merely 
permitting,  the  special  remedy. 

United  States  v.  SimmSy  1  Cranch,  252,  2 
L.  ed.  98. 

Among  other  leading  cases  for  the  rule 
which  is  supposed  to  forbid  indictment  in 
this  case,  many  will  be  found  upon  inspec- 
tion to  rest  upon  statutes  which,  instead  of 
merely  permitting  the  special  remedy,  dis- 
close an  affirmative  purpose  to  exclude  other 
remedies. 

Castle's  Case,  2  Cro.  Jac.  644,  2  Rolle, 
Abr.  247;  R.  v.  Marriot,  4  Mod.  144;  R.  v. 
Pensax,  2  Sess.  Cas.  172,  8  Hen.  VI.,  chap. 
11,  cited  in  R.  v.  Marriot,  4  Mod.  144; 
Stephens  v.  Watson,  1  Salk.  45 ;  Anonymous, 
6  Mod.  86. 

Congress  more  probably  meant  to  make 
dear  the  right  of  the  United  States  to  use 
the  civil  remedy  than  to  forbid  the  common 
remedies  for  the  enforcement  of  a  penalty; 
viz.,  indictment  or  information. 

United  States  v.  Rougher,  6  McLean,  277 ; 
Fed.  Cas.  No.  14,627;  United  States  v. 
Stockings  87  Fed.  857;  United  States  v. 
Chouteau,  102  U.  S.  603,  26  L.  ed.  246. 

Such  authority  as  exists  favors  the  allow- 
ance of  indictment. 

Lees  v.  United  States,  160  U.  S.  476,  37 
L.  ed.  1150,  14  Sup.  Ct.  Rep.  163;  United 
States  V.  Stocking,  87  Fed.  867;  United 
SUtes  ▼.  Howard,  17  Fed.  638. 

Mr.  Herbert  Parker  submitted  the  cause 
for  defendants  in  error.  Messrs.  Charles 
C.  Milton  and  Henry  H.  Fuller  were  with 
l^m  on  the  brief: 

Wliere  a  statute  prescribes  a  particular 
Mode  of  procedure  for  the  enforcement  of  a 
P^alty  for  an  offense  therein  created,  that 
iiXNle  of  procedure  must  be  followed.  The 
vord  "may"  in  the  statute  is  applicable  to 
*he  parties  who  are  permitted  to  maintain 
^he  civil  action,  any  one  of  whom  may  so 
proceed. 

1  Wharton,  Crim.  Law,  §  26;  United 
States  V.  Moore,  11  Fed.  250;  United  States 
^-  Howard,  17  Fed.  640;  United  States  v. 
Craft,  43  Fed.  374. 

We  have,  therefore,  the  case  of  an  act 
'••cribing  a  misdemeanor,  in  which  there 
^*  no  provision  whatsoever  for  punishment 
•*«ept  by  a  penalty  to  be  recovered  by  civil 
••tion.  There  is  no  alternative  punishment 
w  procedure  mentioned  in  this  statute,  nor 
»'  there  any  general  statute  providing  for  a 
P^'^lty  for  misdemeanor.  It  follows,  there- 
wr*!  that  the  provisions  of  §  5  of  the  immi- 
^'^tion  act,  providing  a  civil  process  to  en- 
■<^  the  penalties  for  violation  of  §  4,  are 
•ttlusive,  and  no  indictment  will  lie. 

United  States  v.  McElroy,  115  Fed.  253; 
»*  h.  ed. 


Moller  V.  United  States,  6  C.  C.  A.  459,  13 
U.  S.  App.  472,  57  Fed.  495. 

Nor  are  there  any  common-law  offenses 
against  the  United  States. 

United  States  v.  Britton,  108  U.  S.  190- 
206,  27  L.  ed.  698-700,  2  Sup.  Ct.  Rep.  531. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  comes  to  this  court  under  the 
provisions  of  the  criminal  appeals  act  of 
March  2,  1907,  providing  for  writs  of  error 
on  behalf  of  the  United  States  in  certain 
criminal  cases.  34  Stat,  at  L.  1246,  chap. 
2564,  U.  S.  Comp.  Stat.  Supp.  1907,  p.  209. 
The  defendants  in  error  were  indicted  for 
the  violation  of  the  immigration  act  of  Feb- 
ruary 20,  1907  (34  Stat,  at  L.  898,  chap. 
1134,  U.  S.  Comp.  Stat.  Supp.  1907,  p.  389), 
and  charged  with  unlawfully  assisting  cer- 
tain alien  contract  laborers  to  migrate  from 
Canada  to  the  United  States,'  in  violation 
of  the  statute.  The  district  court,  upon  de- 
murrer to  the  indictment,  held  the  second 
count  thereof  to  be  invalid,  because  the  sole 
remedy  for  a  violation  of  the  statute  was  in 
a  civil  action  for  the  recovery  of  a  penalty 
under  §  5  of  the  act.  The  court  also  held 
the  second  count  bad  because  it  did  not 
sufficiently  specify  the  acts  of  assistance  con- 
stituting *the  alleged  offense.  Rulings  [195 
were  made  concerning  the  first  count,  not 
involved  in  this  proceeding. 

From  this  statement  it  is  apparent  that 
the  court  below  proceeded  upon  two  grounds, 
one  of  which  concerned  the  construction  of 
the  statute,  the  other  of  which  decided  the 
invalidity  of  the  indictment  upon  general 
principles  of  criminal  law.  We  are  there- 
fore met  at  the  threshold  of  the  case  with 
the  question  whether  a  writ  of  error  will 
lie  in  such  a  case  as  the  one  under  con- 
sideration, under  the  provisions  of  the  crim- 
inal appeals  act  of  1007. 

This  statute  was  before  the  court  in  the 
case  of  United  States  v.  Keitel,  211  U.  S. 
370,  53  L.  ed.  230,  29  Sup.  Ct.  Rep.  123, 
and  is  given  in  full  in  the  marp^in  of  the  re- 
port of  that  case.  In  that  case  it  was  held 
that  the  purpose  of  the  statute  being  to  per- 
mit a  review  in  this  court  of  decisions  based 
upon  the  invalidity  or  construction  of  the 
criminal  statutes  of  the  United  States,  the 
decisions  of  the  lower  courts  were  intended 
to  be  reviewed  only  upon  such  questions, 
and  the  whole  case  could  not  be  brought  here 
for  review.  In  the  Keitel  Case  it  was  in- 
sisted that  this  court  should  consider  the 
validity  of  the  indictment  upon  questions  of 
general  law  not  decided  in  the  court  below. 
We  are  here  confronted  with  a  case  in  which 
a  decision  of  the  court  below  sustaining  a 
demurrer  to  an  indictment  involves  not  only 
the  construction  of  a  Federal  statute,  but 
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maoilier  ground  upon  which  the  decision 
also  rested,  whi^   inTolves  the  safficieocT 
of  the  indictment  oa  genersl  principles. 

The  object  of  the  criminsl  appeals  stat- 
ute was  to  permit  the  United  SUtes  to  hare 
a  review  of  questions  of  statutory  constme- 
tion  in  eases  where  indictments  had  been 
quashed,  or  set  aside,  or  demurrers  thereto 
sustained,  with  a  riew  to  prosecuting  offens- 
es under  such  acts  when  this  court  should  be 
ci  opinion  that  the  statute,  properly  con- 
strued, did  in  fact  embrace  an  indictable  of- 
fense. Inasmuch  as  the  United  States  eould 
not  bring  such  a  case  here  after  final  judg- 
ment, it  was  intended  to  permit  a  review  of 
such  decisions  as  are  embraced  within  the 
statute,  at  the  instance  of  the  goremroent, 
!••]  in  order  to  have  a  *final  and  deter- 
minative construction  of  the  act,  and  to 
prevent  a  miscarriage  of  justice  if  the  con- 
struction of  the  statute  in  the  court  below 
was  unwarranted. 

In  the  Keitel  Case  this  court  said  (211 
U.  8.  398) : 

'^hat  act  [act  of  March  2,  1907]  we 
think  plainly  shows  that,  in  giving  to  the 
United  States  the  right  to  invoke  the  author- 
ity of  this  court  by  direct  writ  of  error  in 
the  cases  for  which  it  provides,  it  contem- 
plates vesting  this  court  with  jurisdiction 
only  to  review  the  particular  que^^tion  de- 
cided by  the  court  below  for  which  the  stat- 
ute provides." 

As  the  question  of  general  law  involved 
in  the  decision  of  the  court  below  is  not  with- 
in either  of  the  classes  named  in  the  stat- 
ute giving  a  right  of  review  in  this  court,  we 
must  decline  to  consider  it  upon  this  writ 
of  error. 

We  come  now  to  consider  the  construction 
of  the  statute  and  the  validity  of  the  indict- 
ment in  that  respect.  Sections  4  and  5  of 
the  immigration  act  under  consideration  are 
given  in  the  margin.f 

197]  *A  reading  of  these  sections  makes 
it  apparent  that  the  act  makes  it  a 
misdemeanor  to  assist  or  encourage  the 
importation  of  contract  laborers,  and 
that  Tiolations  thereof  may  be  punishet  I 
with    forfeiture    and    payment    of    $1,000 


for  each  offense,  whi^  it  is  piorided, 
may  be  sued  for  and  reeovered  by 
the  United  States,  or  by  any  person 
bringing  the  action,  as  debts  of  like  amoonta 
are  reeovered  in  the  eonrts  of  the  United 
States;  and  it  is  made  the  doty  of  the  dis- 
trict attorney  of  the  proper  district  to 
prosecute  eveiy  such  suit  when  brought  by 
the  United  SUtea. 

The  eontention  ci  the  defendants  in  error 
is  that  the  action  for  a  poialty  is  exclusive 
of  all  other  means  of  enforcing  the  act,  and 
that  an  indictment  will  not  lie  as  for  an 
alleged  ofTense  within  the  terms  of  the  act^ 
The  general  principle  is  invoked  that,  where 
a  statute  creates  a  right  and  prescribes  a 
particular  remedy,  that  remedy,  and  none 
other,  can  be  resorted  to.  An  illustration  of 
this  doctrine  is  found  in  Globe  Newspaper 
Co.  V.  Walker,  210  U.  S.  356,  52  L.  ed.  1096, 
28  Sup.  Ct.  Rep.  726,  in  which  it  was  held 
that,  in  the  copyright  statutes  then  in  force. 
Congress  had  provided  a  system  of  rights 
and  remedies  complete  and  exclusive  in  their 
character.  This  was  held  because,  after  a 
review  of  the  history  of  the  legislation,  such, 
it  was  concluded,  was  the  intention  <^  Con- 
gress. 

The  rule  which  excludes  other  remedies 
where  a  statute  creates  a  right  and  provides 
a  special  remedy  for  its  enforcement  rests 
upon  the  presumed  prohibition  of  all  other 
remedies.  If  such  prohibition  is  intended  to 
reach  the  government  in  the  use  of  known 
rights  and  remedies,  the  language  must  be 
clear  and  specific  to  that  effect.  Dollar  Sav. 
Bank  v.  United  SUtes,  19  Wall.  227,  238. 
239,  22  L.  ed.  80,  82.  In  the  present  case, 
if  it  could  be  gathered  from  the  terms  of  the 
statute,  read  in  the  light  of  the  history  of 
its  enactment,  that  Congress  has  here  pro- 
vided an  exclusive  remedy,  intended  to  take 
from  the  government  the  right  to  proceed 
by  indictment,  and  leaving  to  it  only  an  ac- 
tion for  the  penalty,  civil  in  its  nature,  then 
no  indictment  will  !ie,  and  the  court  below 
was  correct  in  its  conclusion. 

*It  is  undoubtedly  true  that  a  pen-  [19S 
alty  of  this  character,  in  the  absence 
of      statutory     provisions      to     the      con- 


tSec  4.  That  it  shall  be  a  misdemeanor 
for  any  person,  company,  partnership,  or 
corporation,  in  any  manner  whatsoever,  to 
prepay  the  transportation  or  in  any  way  to 
assist  or  encourage  the  importation  ormi- 

Sation  of  any  contract  laborer  or  contract 
borers  into  the  United  States,  unless  such 
contract  laborer  or  contract  laborers  are  ex- 
empted under  the  terms  of  the  last  two  pro- 
visos contained  in  section  two  of  this  act. 

See.  5.  That,  for  every  violation  of  any 
of  the  provisions  of  section  four  of  this  act, 
the  persons,  partnership,  company,  or  cor- 
poration violating  the  same  by  knowinp^ly 
assisting,  encouraging,  or  soliciting  the  mi- 1 
SrmiioB  or  importation  of  any  contract  la- 


borer into  the  United  States,  shall  forfeit 
and  pay  for  every  such  offense  the  sum  of 
one  thousand  dollars,  which  may  be  sued 
for  and  recovered  by  the  United  States,  or 
by  any  person  who  shall  first  bring  his  ac- 
tion therefor  in  his  own  name  and  for  his 
own  benefit,  including  any  such  alien  thus 
promised  labor  or  service  of  any  kind,  as 
aforesaid,  as  debts  of  like  amount  are  now 
recovered  in  the  courts  ot  the  United  States ; 
and  separate  suits  may  be  brought  for  each 
alien  thus  promised  labor  or  service  of  any 
kind,  as  aforesaid.  And  it  shall  be  the  duty 
of  the  district  attorney  of  the  proper  district 
to  prosecute  cvorv  such  suit  when  brought 
by  the  United  States. 

915  U.  &. 
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traiy,      ma^     be     enforced      by      criminal  the   penitentiary.     And   we  may   note  tiiat 

proceedings     under     ul    indictment       Tb<J  the  new  Fena.1  Code  of  tbe  United  States. 

doctrine  was  stated  as  early  as  Adams  v.  which  will  go  into  effect  on  January  1,  1010 

Woods,  2  Granch,  336,  341,  2  L.  ed.  2ST,  200,  (§  336,  35  SUt.  at  L.  1IS2,  chap.  3il),  pro- 

whierein  Mr.  Chief  Justice  Marshall  said:  vides  that  all  offenses  which  may  be  pun- 

"Almost  every  fine  or  forfeiture  under  a  ished  by  death,  or  imprisanmcnt  for  a  term 

penal  statute  may  be  recovered  by  an  action  exceeding  one  year,  shall  be  termed  felonies; 

of  d^t  as  well  as  by  information.     ...  all   other   offenses   shall   be   termed   misde- 

In  this  particular  case,  the   statute  whidi  meanora.    But,  at  all  times,  a  misdemeanor 
ocatea  the  forfeiture  does  not  prescribe  the  baa  been  a  crime.     Kentucky  v.  Dennison, 
mode  of  demanding  it;  consequently,  either  24  How.  66,  60,  16  L.  ed.  717. 
debt  or  infortnation  would  lie."  Congress  having  declared  the  acts  in  ques- 
In  Lees  v.  United  States,  ISO  U.  8.  4T6-  tion  to  constitute  a  misdemeanor,  and  hav- 
47B,  37  L.  ed.  1150,  II5I,  14  Sup.  Ct  Kep.  ing  provided  that  an  action   for  a  penalty 
IBS,  the  doctrine  was  laid  down  that  a  pen-  may  he  prosecuted,  we  think  there  is  uoth- 
•Ity  may  be  recovered  by  indictment  or  in-  ing  in  the  terms  of  the  statute  which  will 
formation  in  a  criminal  action,  or  by  a  civil  cut  down   the  right  of   the  government   to 
action   in   the  form  of  an   action   for  debt,  prosecute  by  indictment  if  it  shall  choose  to 
It  is  to  be  noted  that  this  statute  ( §  G  of  the  resort  to  that  method  of  seeking  to  punish 
bnmigration  act)   does  not  in  terms  under-  an  alleged  offender  against  the  statute.    Nor 
take  to  make  an  action  for  the  penalty  an  does  this  conclusion   take  away  any  of  tlie 
wclusive   means   of  enforcing  it,  and   only  substantial  rights  of  the  citizen.     He  is  en- 
provides  that  it  may  be  thus  sued  for  anil  titled  to  the  constitutional  protection  which 
neovered.    There  is  nothing  in  the  terms  of  requires  the  government  to  produce  tbe  wit- 
the  act  specificatly   undertaking  to  restrict  nesses  against  him,  and  no  verdict  against 
the  government  of  this  method  of  enforcing  him  can  be  directed,  as  might  be  the  case 
Ihe  law.    It  is  not  to  be  presimied,  in  the  ab-  in  a  civil  action  for  the  penalty.     Hepner 
KDce      f    language    clearly    indicating    the  v.  United  States,  213  U.  S.   103,  63  L.  ed. 
ecDtrary  intention,  that  it  was  the  purpose  720,  29  Sup.  Ct.  Rep.  474. 
at  Congress   to   take  from   the  government  We   therefore   reach   the   conclusion   that 
the  Hell -recognized  method  of  enforcing  such  the  court  erred  in  sustaining  the  demurrer 
*  itatute  by  indictment  and  criminal   pro-  to   the  second  count  of  the   indictment,  M 
cwtlingB.  far  as  that  ruling  is  based  upon  the  con- 
When  we  look  to  the  history  of  the  act,  we  struction  of  the  statute  in  question.     The 
tkink  it  becomes  manifest  that  Congress  did  judgment  is  reversed  and  the  case  *re-  [200 
Mt  10  intend.    The  immigration  act  of  1003  manded  to  the  District  Court  of  the  United 
(J2Stat.  atL.  1213,  chap.  1012}  was  amend-  States  for  the  District  of  Massachusetts  for 
<d  bf  the  act  of  1907,  now  under  considera-  further  proceeding!  in  conformity  with  this 
tion.    The  original  act  made  it  unlawful  to  opinion. 
sMiit  or  encourage  the  importation  or  mi-  Reversed. 
(ntion   of   certain   aliens   into   the   United 

StilM.    The  amended  act  declares  that  such  ■ 
Miattnce,  etc.,  shall  be  a  misdemeanor.     It 

ii  not  to  be  presumed  that  this  change  is  UNITED  STATES,  PUT.  in  Err., 

""tiningleas,  and  that  Congress  had  no  pur-  v. 

vox  in  making  it.    Nor  can  we  perceive  any  TILUEN  B.  STEVENSON  and  Amede  Bel- 

pnrpow    in    making   the   change   except   to  laire,  alias  Joseph  Bellaire. 
"■]  manifest  the  intention  of  Congress  *to 

""slrt    it  clear    that    the     acts    denounced  (See  S.  C.  Reporter's  ed.  200-203.) 
•tiotild    constitute    a    crime    which    would 

'*tvr    with     it     the     right    of    the    gov-  Conspiracy  —  agatniit   United    Suiea  — 

"rtment    to    prosecute     as    for     a     crime.  •ssiiting   ImmlKratlon   Of   ftllen  con- 

liii  term    "misdemeanor"   has  been   gen-  *'■'?*  !",^";^' ,         ...        ... 

I^Uy     understock     to     mean     the     loler  .^^t^t^Zt  t^^^^tZ ''l^^^'t^ 

P«t  of  criminal   offense  as   distinguished  u„ited  States."  within  the  meaning  of  U.  8. 

"««  a  felony.    It  is  true  that  the  term  has  Rev.  Stat.  9  5440,  U.  S.  Comp.  Slat.  IBOl, 

""en  been  used  in  the  statute*  of  the  Unit-  p,  3670,  providing  for  the  criminal  punish- 

*^  Stitei  without  strict  regard  to  its  com-  ment  of  persons  conspiring  to  commit  such 

"*o-hiw  meaning,  and  sometimes  to  describe  offenses,  aince  Congress,  in  makine  it  a  mls- 

<*niie)  of  a  high  grade,  which   have  been  demeanor,  by  the  act  of  Febmory  20,  1907 

J«l«red  in  the  statutes  to  be  misdemeanors.  (34  Stat,  at  L.  698.  chap.  1134.  U.  8.  Comp. 

«^th(  statutes  of  the  sUtes,  the  term  has  NOTE.— On   the    importation    of   contract 

l»etilly  been  defined  as  embracing  crimes  labor— see  note  to  United  SUtes  v.  Parsons, 

""^  punishable  by  death  or  imprisonment  in  66  C.  C.  A.  133. 

"Led.  Itl 
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Stat.  Sapp.  I90T,  p.  389),  j  4,  to  aMiit  the 
iBtmigralion  of  such  pertons,  baa  made  such 
kction  a  crime,  indicttiule  aa  such,  altbongh, 
by  I  5  of  that  act,  it  has  providnl  a  mnedj 
in  the  nature  of  a  civil  action  for  the  recoT- 
eiy  of  a  penaltj  for  a  violation  of  the  act. 
{For  otliFr  cam,  aec  Cooaplracj.  II.  tn  Dixiat 

Sop.   Ct.    ISOS.) 
Coiuplracr  —  agkinM   United   Stal«a  — 
aasfatlng   ImmlBration   ot   Kllen   con- 
tract laborers. 

2.  No  valid  objection  to  eoattraing  U. 
S.  Rev.  SUt.  i  5440,  U.  S.  Comp.  SUt.  1001. 
p.  3G76,  providing  for  the  criminal  puniah- 
ment  of  iierBfins  conspiring  to  commit  an  of- 
fense agsinat  the  United  States  as  embra- 
cing ataiating  the  importation  of  alien  con- 
tract laborers,  in  violation  of  the  act  of 
March  2,  1907,  %  4,  can  be  founded  upon 
tlie  fact  that  a  greater  punishment  may 
tberebjr  be  affixed  to  the  consnirae;  to  com- 
mit the  oflenK  than  is  provided  for  the  of- 
fense itwlf. 

[for  otber  caw^  see  Conapinc;,  II.,  in  Dlsest 
Bap.   Ct    1908.1 


IN  EBROR  to  tbe  District  Conrt  of  the 
United  States  for  tbe  District  of  Maasa- 
chnaetts  to  review  a  judgment  sustaining 
a  demurrer  to  an  indietmi'iit  charging  a  con- 
Bpirac]'  to  commit  tbe  offense  ot  assisting 
alien  contract  laborers  to  migrate  into  tbe 
United  States,  in  violation  of  the  Federal 
statutes.    Reversed. 

The  facts  are  itated  in  the  opinion. 

Solicitor  General  Dowers  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  er- 

Mr.  Herbert  Parker  lubmitt^  the  cause 
for  defendants  in  error.  Measra.  Charlea 
C.  Milton  and  Henrf  U.  Fuller  were  on  the 
brief. 

Mr.  Justice  D«r  delivered  tbe  opinion  of 
the  court: 

This  case  waa  argued  and  aubmitted  with 
No.  ZS2,  juat  decided.  [210  U.  S.  190,  anU, 
153,  30  Sup.  CL  Sep.  35.]  The  indictment 
herein  in  its  second  count  chargea  a  con- 
(piracy,  under  )  6440  of  the  Revised  Statutes 
of  the  United  SUles  (U.  S.  Comp.  Stat. 
100],  p.  3670),  to  commit  the  otfenae  of  aa- 
sisting  alien  contract  laborer*  to  migrate 
into  the  United  SUtes  in  violation  ot  tbe 
atatutea  of  tbe  United  States.  Inaamuch  as 
the  court  below  had  already  reached  tbe  con- 
clusion, in  considering  tbe  former  case  (No. 
202,  ante),  that  assisting  alien  contract 
laborcra  waa  not  punishable  as  a  crime  by 
iniiictment  under  the  immigration  act,  it 
held  that  it  followed  tbat  to  conspire  to 
assist  such  migration  was  not  an  offense 
15S 


against  the  United  (states,  within  tbe  meaa- 
ing  of  g  5440  of  tbe  Revised  SUtutea  of  thi 
United  Stales.    Tbat  section  provides: 

*'If  two  or  more  persona  conspire  eitber  to 
commit  any  offoue  against  tbe  United 
SUtes,  or  to  defraud  tbe  United  SUtes  in 
any  manner  or  for  any  purpoae,  and  oDe  or 
more  of  'such  parties  do  any  act  to  [lOS 
effect  tbe  object  of  the  craupiraey,  all  tha 
parties  to  such  conspiracy  shall  be  liabla  to 
a  penalty  of  not  less  than  one  thouaaad 
dollars  and  not  more  than  ten  thouaand 
dollara,  and  to  imprisonment  not  more  than 
two  years.™ 

Inasmuch  as  we  have  already  held  tbat 
Congress,  in  making  tbe  assistance  of  con- 
tract laborers  into  tbe  United  SUt«s  a  mis- 
demeanor, has  made  the  same  a  crime,  in* 
dicUble  as  such,  under  the  immigration  act 
of  IB07  [34  SUt.  at  L.  898,  chap.  1134,  U. 
S.  Comp.  SUt  Supp.  1907,  p.  380],  it  must 
necessarily  follow  that,  if  two  or  more  per- 
sons, aa  is  charged  in  tbe  indictment  under 
eousi deration,  conspire  to  assist  such  im- 
porUtion,  they  do  conspire  to  commit  an  of- 
fense against  tbe  United  SUtea,  within  tbe- 
terms  of  J  5440  of  tbe  Revised  SUtutes  ot 
the  United  SUtes.  In  this  view,  applying 
the  principles  laid  down  in  the  opinion  in 
caw  No.  292,  ante,  we  think  that  tbe  court 
below  erred  in  susUining  the  demurrer  to 
the  second  count  of  the  indictment.  Mor 
does  it  make  any  difference  that  Congress 
haa  seen  fit  to  affix  a  greater  puniahment  to 
the  conspiracy  to  commit  the  offen*e  than  la 
denounced  against  the  offense  itself;  that  is 
a  matter  to  be  determined  by  the  legislative 
body  Laving  power  to  regulate  the  matter. 
Clune  V.  United  SUtee,  IS9  U.  8.  600,  40 
L.  ed.  2G9,  16  Snp.  Ct  Bep.  125. 

Judgment  reversed. 


GEOSOU  h.  EVERETT,  Plff.  in  Err, 

EDWARD  EVERETT. 

(See  S.  C  RepoiUt't  ed.  203-81S.) 

Appeal  — rctnsal  to  credit  Jndgineiit  of 
sister  sute  —  Jurisdiction  of  Suprama 
Court. 

No  refusal  by  the  courts  of  one  state  to 
give  full  faith  and  credit  to  the  judgment  of 
that  of  another  is  shown,  so  aa  to  give  ths 
Supreme  Court  of  the  United  States  jnria- 
diction  to  review  their  final  judgment  dis- 
missing, because  such  judgment  determined 
the  question  of  the  legality  of  her  marria^ 
Bgainnt  lier,  a  proceedin<;  by  a  wife  to  set 
aside  a  judgment   annulling   her   marriage, 

NoTK. — On   the   general   subject   of   writ*. 
of  error  from  United  Slates  Supreme  Court 
to  staU  courts — we  mites  to  Martin  v.  Hun- 
ter, 4  L.  ed.  U.  S.  07;  Uamlin  v.  Western 
215  V.  8. 


1909. 


EvEBETT  y.  Everett. 


where  it  appears  that  such  other  court,  be- 
ing a  court  of  competent  jurisdiction,  and 
having  jurisdiction  of  the  parties  and  the 
subject-matter,  dismissed  a  suit  by  her  for 
separate  maintenance  while  she  was  living 
apart  from  her  husband  for  alleged  justifla- 
hle  cause,  in  which  the  defense  was  that  she 
never  became  the  wife  of  defendant,  because, 
at  the  time  of  her  alleged  marriage  to  him, 
she  had  a  husband  living,  which  allegation 
was  supported  by  evidence  at  the  hearing, 
although  the  dismissal  might  have  been 
merely  upon  the  ground  that  she  was  not 
justified  in  living  apart  from  him,  if  she 
made  no  attempt  to  prove  that  it  was  in 
fact  upon  such  ground. 
[For  other  cases,  see  Appeal  and  Error,  1060> 

1080;    Judgment,    983-087,    In    Digest    Sup. 

Ct.  1908.] 

[No.  1.] 

Argued    and    submitted    October   22,    1009. 
Decided  November  29,  1009. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judg- 
ment dismissing  a  complaint  filed  to  set 
uide  a  judgment  annulling  a  marriage. 
Dismissed. 

See  same  case  below  in  court  of  appeals, 
180  N.  Y.  452,  73  N.  E.  231. 
The  facts  are  stated  in  the  opinion. 

Mr.  ^aiik  H.  Stewart  submitted  the 
cause  for  plaintiff  in  error: 

The  court  of  appeals  could  not  determine 
tliat  the  judicial  proceedings  in  Massachu- 
setts were  a  conclusive  obstacle  to  the  plain- 
tiff without  determining  what  their  effect 
was  in  Massachusetts,  and  that  that  effect 
wu  to  render  res  judicata  the  issue  raised 
by  the  present  case. 

Mills  v.  Duryee,  7  Cranch,  481,  3  L.  ed. 
411;  M'Elmoyle  v.  Cohen,  13  Pet.  312,  326, 
10  L  ed.  177,  184;  Crapo  v.  Kelly,  16  Wall. 
610,  619,  21  L.  ed.  430,  434. 

"Hiis  court  has  jurisdiction  of  a  case  pre- 
senting the  question  whether  or  not  a  judg- 
^ni  rendered  in  one  state  has  received  full 
^»ith  and  credit  in  the  courts  of  another 
■ttte. 

Huntington  t.  Attril),  146  U.  S.  657,  684, 
3«  L.  ed.  1123,  1133,  13  Sup.  Ct.  Rep.  224. 


And  in  particular  when  a  state  supreme 
court  has  decided  against  the  effect  which 
it  was  claimed  proceedings  in  another  state 
had  by  the  law  and  usage  of  that  state. 

Green  v.  Van  Buskirk,  7  Wall.  145,  19  L. 
ed.  111.  See  also  Andrews  v.  Andrews,  188 
U.  S.  28,  47  L.  ed.  368,  23  Sup.  Ct.  Rep. 
237;  Crapo  v.  Kelly,  16  Wall.  621,  21  L. 
ed.  435;  Great  Western  Teleg.  Co.  v.  Purdy, 
162  U.  S.  335,  40  L.  ed.  990,  16  Sup.  Ct. 
Rep.  810;  Huntington  v.  Attrill,  supra; 
Harding  v.  Harding,  198  U.  S.  325,  49  L. 
ed.  1070,  25  Sup.  Ct  Rep.  679. 

That  in  the  present  case  the  New  York 
court  has  given  too  great  effect  to  the  Mas- 
sachusetts proceedings,  instead  of  too  little, 
does  not  render  its  decision  any  the  less  re- 
viewable by  this  court. 

Public  Works  v.  Columbia  College,  17 
Wall.  521,  529,  21  L.  ed.  687,  691;  Wood 
V.  Watkinson,  17  Conn.  500,  505,  44  Am. 
Dec.  562;  Suydam  v.  Barber,  18  N.  Y.  468, 
75  Am.  Dec.  254;  Warrington  v.  Ball,  33 
C.  C.  A.  609,  62  U.  S.  App.  413,  90  Fed. 
464. 

The  very  principle  here  invoked  by  the 
defendant  rendered  it  impossible  that  the 
Massachusetts  court  should  decide  the  ques- 
tion the  defendant  now  claims  that  it  did 
decide. 

Kerr  v.  Kerr,  41  N.  Y.  272. 

It  cannot  be  held  upon  the  face  of  the 
record  that  there  was  identity  of  issues  and 
resulting  res  judicata, 

Umlauf  V.  Umlauf,  117  111.  584,  67  Am. 
Rep.  880,  6  N.  E.  455.  See  Harding  v. 
Harding,  198  U.  S.  337,  338,  49  L.  ed.  1075, 
1076,  25  Sup.  Ct.  Rep.  679. 

It  is  clearly  the  law  of  Massachusetts,  of 
New  York,  and  the  general  law,  that,  when 
a  general  result  may  have  been  reached  by 
the  determination  of  any  undeterminate  one 
of  several  facts,  no  particular  fact  is  con- 
clusively determined. 

Stannard  v.  Hubbell,  123  N.  Y.  520,  25 
N.  E.  1084;  House  v.  Lockwood,  137  N.  Y. 
259,  33  N.  E.  595;  Stokes  v.  Foote,  172  N. 
Y.  342,  65  N.  E.  176;  Burlen  v.  Shannon^ 
99  Mass.  200,  96  Am.  Dec.  733;  Lea  v.  Lea, 
99  Mass.  493,  96  Aul   Dec.   772;    Foye  v. 


J*nd  Co.  37  L.  ed.  U.  S.  267 ;  Re  Buchanan, 
?  L  ed.  U.  S.  884;  and  Kipley  v.  Illinois, 
^  L.  ed.  U.  S.  998. 

^  what  adjudications  of  state  courts 
^^  be  brought  up  for  review  in  the  Su- 
preme court  of  the  United  States  by  writ 
JJ  error  to  those  courts — see  note  to  Apex 
Transp,  Co.  v.  Garbade,  62  L.R.A.  513. 

9q  how  and  when  questions  must  be 
liaised  and  decided  in  a  state  court  in  order 
^  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States— see 
^te  to  Mutual  L.  Ins.  Co.  y.  McGrew,  63 
LU.  38. 
*<Ii.  ed. 


As  to  full  faith  and  credit  to  be  given  to 
state  records  and  judicial  proceedings — see 
notes  to  Lindley  v.  O'Reilly,  1  L.R.A.  79; 
Cummington  v.  Belchertown,  4  L.R.A.  131; 
Rand  v.  Hanson,  12  L.R.A.  574;  Wiese  v. 
San  Francisco  Musical  Fund  Soc.  7  L.R.A. 
578;  Darby  v.  Mayer,  6  L.  ed.  U.  S.  367; 
Mills  V.  Duryee,  3  L.  ed.  U.  S.  411 ;  D'Arcy 
V.  Ketchum,  13  L.  ed.  U.  S.  648;  and  Hunt- 
ington V.  Attrill,  36  L.  ed.  U.  S.  1123. 

On  review  of  decisions  of  state  courts 
presenting  the  question  of  full  faith  and 
credit — see  note  to  Allen  v.  Alleghany  Co» 
49  L.  ed.  U.  S.  551. 
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Patd),  132  MaM.  Ill;  Stona  t.  Add^,  lOT 
Mau.  20,  46  N.  E.  431. 

The  mere  f>et  that  tbe  court  did  not  ■« 
fit  to  grant  the  wife's  request  that  tbe  de 
eree  iliould  contain  the  cuatomarj  tachniea 
words  "witbont  prejudice"  ia  not  codcIuuti 
□pon  ber  rights. 

Lanphi«r  t.  Deamond,  187  HI.  388,  68  K 
E.  343;  lUldeman  t.  United  SUtes,  91  U 
8.  684,  23  L.  ed.  433.  ' 

And  since  the  decne  purported  011I7  ti 
deny  to  the  wife  affirmative  relief,  it  did  noi 
bar  a  new  application  on  ber  part  for  aep 
arat«  maintenance. 

Backman  t.  Pbeips,  6  Haas.  448;  PetUi 
T.  Wilmartb,  S  Allen,  146. 

Mr.  George  ZabvtsUe  argned  the  esow 
and  filed  a  brief  for  defendant  in  error: 

Tbe  jadgnent  of  the  court  of  appeali 
proceeded  upon  two  grounds,  of  which  at 
least  one  presents  no  Federal  question. 

Allen  T.  Arguimbati,  IBS  U.  S.  149,  4E 
L.  ed.  MO,  26  Bup.  CL  Rep.  622;  Dibble  t 
Bellingbam  Bay  Land  Co.  163  V.  8.  63,  41 
L.  ed.  72,  16  Sup.  Ct.  Bep.  939;  Johnson  v 
Risk,  137  U.  8.  300,  34  U  ed.  «83,  11  Sup 
Ct  Rep.  Ill;  Ktinger  y.  Hiaaouri,  13  WaU 
267,  20  L.  ed.  635. 

A  right,  privilege,  or  immani^  claimed 
under  the  CtHistitution  must,  under  U.  S. 
RcT.  SUt.  clause  3  of  S  709  <U.  B.  Comp 
8Ut  1901,  p.  67S)  he  claimed  in  tbe  court 
below  bj  the  party  seeking  the  advantage 
of  it 

Johnson  T.  New  York  L.  Ins.  Co.  187 
U.  S.  491.  495,  47  L.  ed.  273,  274,  23  Sup. 
Ct.  Itep.  104;  Eastern  BIdg.  ft  L.  Atso.  v. 
Williamson,  189  U.  S.  122,  47  L-  ad.  735,  23 
Sup.  Ct.  Rep.  627;  Glenn  r.  Garth,  147 
U.  S.  300,  37  L.  ed.  203,  13  Sup.  Ct.  Rep. 
350;  Lloyd  v.  Matthews,  155  U.  &  222, 
39  L.  ed.  128,  15  Sup.  tt.  Rep.  70. 

Where  the  plaintiff  in  error  claims  mere' 
ly  that  the  stale  court  erroneously  conntrued 
the  judgment  of  a  court  of  another  state, 
witliout  denying  that  the  state  court  gave 
to  the  judgment  the  effect  which  such  con- 
struction warrants,  there  is  no  question  of 
failh  and  credit  involved  which  this  court 
has  jurisdiction  to  review. 

Allen  v.  Alleghany  Co.  196  U.  S.  438,  49 
L.  ed.  551,  25  Sup.  Ct.  Rep.  311;  Finnev  v. 
Guy,  189  V.  B.  335,  47  L.  ed.  839,  23  Sup. 
Ct  Kep.  558;  Johnson  v.  New  York  L.  Ins. 
Co.  187  V.  S.  49J,  47  L.  ed.  273,  23  Sup. 
Ct  Rep.  1B4;  Banholier  t.  New  York  L. 
Ins.  Co.  178  U.  S.  402.  44  L.  ed.  1124,  20 
Sup.  Ct.  Rep.  972;  Lloyd  t.  Matthews,  and 
Glenn  v.  Garth,  supra. 

A  final  decree  of  a  court  of  competent 
jurisdiction  upon  the  merita  of  tbe  cause  is 
«0DClu8ive  between  tbe  parties  npon  the  ma- 
terial   mattera    thereby    necessarily    deter- 
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Embury  t.  Connor,  3  N.  T.  611,  52^  SS 
Am.  Dec  325;  DoImod  v.  Peanx,  12  N.  T. 
156,  62  Am.  Dec  152;  Fny  *.  HegeniaB,  9S 
N.  ¥.  351 ;  Griffin  v.  Long  Island  R.  Col  lOZ 
N.  Y.  449,  55  Am.  Bep.  824,  7  N.  B.  73&. 

Tn  ascertaining  what  credit  i*  given  to 
judicial  proceeding*  in  the  slate  where  tiiej 
took  place,  this  court  is  limited  to  tbe  evi- 
dence on  that  subject  before  t)»e  court  wboaa 
judgment  is  under  review. 

Tilt  T.  Kelsey,  207  U.  S.  43,  57,  62  L^  ad. 
95,  101,  28  Sup.  Ct  Bep.  1. 

The  conelusiroiesa  of  tbe  decree  ia  But 
impaired  by  tbe  fact  that  tbe  cause  of  ac- 
tion in  tbe  suit  in  which  tbe  judgment  wkb 
rendered  ia  different  from  tbe  cause  of  ac- 
tion in  the  Buit  at  bar. 

Doty  V.  Brown,  4  N.  Y.  71,  53  Am.  Dec^ 
350;  Lytbgoe  v.  Lytbgoe,  76  Hun,  147,  20 
N.  Y.  Supp.  1063,  145  N.  Y.  641,  41  N.  E. 
89. 

In  such  instances  tbe  judgment  ia  conclu- 
sive as  to  those  mattera  in  issue  upon  the 
determination  of  which  the  finding  or  Ter- 
dict  was  actually  rendered. 

Cromwell  v.  Sac  Countv,  94  U.  B.  351-36S, 
24  L.  ed.  19&-198;  Boutbem  P.  R.  Co.  v. 
United  SUtes,  168  U.  S.  1,  48,  49,  42  L.  «d. 
355,  376,  377,  18  Sup.  Ct  Rep.  18;  BeU  v. 
MarrJBeld,  109  N.  Y.  202,  211,  4  Am.  Bt 
Rep.  436,  16  N.  E.  55. 

The  form  of  tbe  proceeding  doea  not  affect 
the  conclusiveness  of  tbe  decree.  Tbe  effi- 
cacy of  the  judicial  determination  attacties 
no  less  to  summary,  special,  or  statutory 
proceedings  than  to  actions. 

Culroas  v.  Gibbons,  130  N.  T.  447,  20  N. 
E.  839;  Reich  v.  Cochran,  161  N.  Y.  122. 
50  Am.  St  Rep.  607,  37  L.R.A.  805,  4S  N. 
E.  307;  Smith  v.  Zalinski,  94  N.  Y.  SlOi 
Re  Livingston,  34  N.  Y.  555. 

The  sufiiciency  of  tbe  proof  upon  which 
the  court  acted  is  not  open  to  consideration 
where  the  judgment  is  pleaded  as  a  bar  or 
is  relied  on  as  evidence;  otherwise  tbe 
judgniont  would  not  be  conclusive,  and  there 
could  be  no  such  thing  as  rei  ;i«fica(a. 

Crescent  City  L.  S.  L.  t  S-  H.  Co.  v. 
Butchers'  Union  S.  H.  t  L.  S.  L.  Co.  120 
0.  S.  141,  159,  160,  30  L.  ed.  614,  621.  7 
Sup.  Ct.  Rep.  472;  Deposit  Bank  v.  Frank- 
fort 191  U.  S.  499,  510-512,  48  L.  ed.  276, 
!80,  281,  24  Sup.  Ct  Rep.  154;  Grignon  t. 
jVstor,  2  How.  319,  339,  11  L.  ed.  283,  291; 
:>imstock  v.  Crawford,  3  Wall  396,  406, 
IS  L.  ed.  34,  38. 

Mr.  Justice  Harlan  delivered  the  o^n* 
on  of  tbe  court: 

This  is  a  writ  of  error  to  review  a  judg- 
nent  of  the  supreme  eonrt  of  New  York 
ipon  the  ground  that  the  final  order  of 
,bat  court,  entered  pursuant  to  the  man- 
date of  the  court  of  appeals  of  New  York 
SIB  U.  8. 
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in  this  case,  failed  to  give  full  faith  and 
eredit  to  the  judicial  proceedings  in  a  cer- 
tain action  determined  in  the  probate 
eourt  of  Suffolk  county,  Maasachuaetta. 

The  facts  out  of  which  this  question 
arose  may  be  thus  summarized: 

The  present  plaintiff  in  error,  Georgia  L. 
Everett,  on  or  about  April  1st,  1897, 
brought  this  action  in  the  supreme  court  of 
Kings  county.  New  York,  against  the  de- 
fendant in  error,  Edward  Everett,  alleg- 
ing that  she  and  the  defendant  were  law- 
fully intermarried  in  that  county  before 
a  justice  of  the  peace,  on  the  30th 
day  of  October,  1884;  that  under  the  false 
pretense  that  that  marriage  would  never 
be  recognized  by  his  family,  and  that  a 
ceremonial  marriage  would  have  to  take 
place  before  a  minister  of  the  Gospel,  the 
defendant,  on  or  about  December  17th, 
1887,  fraudulently  instituted  an  action  in 
the  same  court  to  have  the  above  marriage 
annulled;  that  the  plaintiff  had  a  valid  de- 
fense to  such  action,  but,  in  consequence  of 
fraudulent  representations  to  her  by  the 
defendant,  she  made  no  defense  therein,  by 
reason  whereof  a  decree  was  rendered  on 
or  about  April  9th,  1888,  declaring  that 
the  alleged  marriage  between  her  and  the 
defendant  was  null  and  void;  and  that 
they  had  lived  and  cohabited  together  ai 
husband  and  wife  from  the  date  of  said 
marriage  down  to  and  including  June  1st, 
1801. 

The  specific  relief  asked  in  this  case, 
brought  in  1897,  was  a  judgment  that  the 
decree  of  April  9th,  1888,  in  the  case 
brought  in  1887,  be  vacated  and  set  aside, 
and  that  it  be  adjudged  that  the  mar- 
riage between  the  plaintiff  and  the  de- 
fendant was  binding  and  in  full  force  and 
effect. 

The  defendant,  by  answer,  controverted  all 
205]  the  material  *facts  allogcd  in  this  case 
relating  to  the  obtaining  of  the  above  de- 
cree of  April  9th,  1888.  He  set  forth  vari- 
ous grounds  of  defense,  but  none  of  them 
raised  any  question  of  a  Fcdenil  nature. 
He  made,  however,  a  separate  special  de- 
fense herein,  liased  u\)on  the  record  of  cer- 
tain proetM»dings  in  the  probate  court  of 
Suffolk  ffounty,  Massachusetts. 

The  allegations  of  the  answer  as  to  those 
proceedings  were  substantially  these:  That 
on  or  about  February  21st,  1805,  the  pres- 
ent plaintiff,  Georgia  L.  Everett,  brought 
an  action  against  him  in  the  probate  court 
of  Suffolk  county,  Massachusetts,  claim- 
ing to  be,  as  was  the  defendant,  a  resident 
of  Boston,  and  also  claiming  to  be  his  lawful 
wife;  that  he  had  failed,  without  just  cause, 
to  furnish  suitable  support  for  her  and  had 
deserted  her;  that  she  was  living  apart 
from  him  for  justifiable  cause;  that  she 
U  li.  ed. 


prayed  that  such  order  be  made  for  her 
support  as  the  court  deemed  expedient; 
that  process  was  duly  issued  out  of  the 
said  court  and  served  on  this  defendant, 
and  he  duly  appeared;  that  on  or  about 
March  21st,  1895,  on  motion  of  this  de- 
fendant, the  court  ordered  the  plaintiff  to 
file  in  that  case  full  specifications  as  to 
how,  when,  and  where  she  became  the  law* 
ful  wife  of  the  defendant;  that,  pursuant 
to  that  order,  on  or  about  April  1st,  1895, 
the  plaintiff  filed  in  the  said  probate  court 
her  specifications,  wherein  she  stated  that 
she  was  married  to  this  defendant  on  or 
about  October  31st,  1884,  in  Brooklyn, 
New  York,  by  John  Courtney,  Esq.,  justice 
of  the  peace,  and,  further,  that  a  legal 
miarriage  according  to  the  laws  of  the 
state  of  New  York  was  entered  into  in  that 
state  between  her  and  this  defendant  on 
or  about  April  15th,  1888,  by  mutual  con- 
sent, consummation,  acknowledgment,  and 
cohabitation  in  that  state,  and  that  such 
consent,  acknowledgment,  and  cohabitation 
continued  in  New  York,  and  also  in  Massa- 
chusetts, from  April  15th,  1888,  to  May 
30th,  1891,  at  which  time,  she  alleged,  this 
defendant  deserted  her.  She  also  stated 
in  her  petition  in  the  probate  court  ''that 
her  marriage  with  this  defendant  was  still 
— to  wit,  on  April  1,  1895 — of  legal  force 
and  effect.  Yet  defendant  deserted  her  on 
or  *about  May  30,  1891,  and  had  con-  [206 
tributed  nothing  to  her  support  since  that 
time."  "Thereafter,"  the  answer  alleged, 
"this  defendant,  according  to  the  course 
and  practice  of  the  said  court,  duly  an- 
swered the  said  petition,  and  admitted  that 
he  and  the  said  petitioner  were  married 
on  or  about  October  30,  1884,  in  Brooklyn, 
by  John  Courtney,  Esq.,  justice  of  the 
peace,  and  alleged  that  the  said  marriage 
had  been  duly  adjudged  to  be  null  and  void 
by  this  court  by  its  judgment  rendered 
April  9th,  1888,  in  the  suit  brouglit  by 
this  defendant  against  the  plaintiff  herein 
for  the  purpose  of  having  the  said  mar- 
riage annulled,  which  is  the  snnic  judg- 
ment hereinbefore  in  this  answer,  and  al- 
so in  the  amended  complaint  herein,  re- 
ferred to.  In  respect  to  the  supposed  mar- 
riage between  this  defendant  and  the  plain- 
tiff herein, — alleged  in  the  said  specifica- 
tions filed  by  the  plaintiff  in  her  said  suit 
in  the  probate  court  to  have  taken  place 
on  or  about  April  16,  1888, — this  defend- 
ant answered  that,  at  the  time  of  the  said 
marriage,  performed  on  or  about  October 
30,  1884,  by  John  Courtney,  justice  of  the 
peace,  and  both  at  the  time  of  the  alleged 
marriage,  stated  in  the  specifications  filed 
by  the  said  plaintiff  to  have  taken  place 
April  15,  1888,  and  at  all  other  times  sub- 
sequent tOj  aa  well  as  long  before,  Octo- 
11  161 
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ber  30,  1884,  the  said  plaintiff  was  the 
wife  of  one  William  G.  Morrison,  and  that, 
by  reason  thereof,  the  said  supposed  mar- 
riages between  this  defendant  and  the  said 
plaintiff,  by  her  alleged,  were,  and  each  of 
them  was,  null  and  void.  Thereafter  such 
proceedings  were  duly  had  that  the  said 
cause  came  on  to  be  heard  and  was  heard 
by  the  said  probate  court  upon  the  issues 
raised  as  aforesaid  upon  this  defendant's 
said  answer  to  the  plaintiff^s  said  petition, 
and  the  said  court  found  the  said  issues 
for  this  defendant,  and  thereupon  made  its 
decree  March  25,  1897,  whereby  the  court 
found  and  decided  that  the  prayer  of  the 
plaintiff^s  said  petition  should  not  be 
granted,  and  adjudged  that  the  said  peti- 
tion be  dismissed;  and  that  the  said  judg- 
ment remains  of  record,  and  in  full  force 
and  effect." 

In  her  reply,  the  plaintiff,  admitting  that 
207]  she  had  instituted  *in  the  Massachu- 
setts court  the  action  above  referred  to,  al- 
leged that  her  petition  in  that  case  was 
one  "for  separate  maintenance,  and  that 
the  issues  involved  in  the  present  action 
were  in  nowise  considered  in  that  action. 
.  .  .  that  said  petition  was  dismissed  up- 
on the  understanding  that,  in  case  the  rela- 
tionship of  husband  and  wife  should  be  estab- 
lished between  the  plaintiff  and  the  defend- 
ant by  said  supreme  court,  and  upon  the 
proceedings  pending  therein,  the  petition  for 
separate  support  was  to  be  renewed,  and  said 
judgment  of  said  probate  court,  the  county 
of  Suffolk,  commonwealth  of  Massachusetts, 
entered  on  or  about  the  25th  day  of  March, 
1897,  did  not  determine  the  questions  at  is- 
sue in  the  present  proceedings  and  was  en- 
tered with  leave  to  renew  the  said  proceed- 
ings, as  hereinbefore  set  forth." 

There  was  a  finding  of  facts  in  the  present 
case  by  the  supreme  court  of  Xew  York,  one 
of  which  was  that  the  plaintiff  and  the  de- 
fendant were  duly  married  before  the  justice 
of  the  peace,  as  above  stated,  and  that,  aft- 
er such  marriage,  they  lived  and  cohabited 
together  as  husband  and  wife  up  to  June 
1st,  1891,  and  that  she  was  never  married 
to  any  person  other  than  the  present  de- 
fendant. The  court,  by  its  final  decree,  set 
aside  and  vacated  the  decree  of  April  9th, 
1888,  annulling  the  marriage  before  the  jus- 
tice of  the  peace,  and  adjudged  that  the  con- 
tract of  marriage  thus  evidenced  was  in  full 
force  and  effect.  That  decree  was  affirmed 
by  the  appellate  division.  It  is  stated  in  the 
opinion  of  the  court  of  appeals  that  there 
were  several  trials  and  appeals  in  this  case 
to  the  appellate  division.  48  App.  Div.  475, 
62  N.  Y.  Supp.  1042;  75  App.  Div.  30ft,  78 
N.  Y.  Supp.  193;  89  App.  Div.  619,  85  N. 
T.  Supp.  922. 

Finally,  the  case  was  carried  to  the  court 
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of  appeals  of  New  York  [180  N.  Y.  452.  73 
N.  £.  231],  where  the  judgment  was  reversed 
February  21st,  1905,  but,  for  reasons  stated 
in  the  opinion  of  that  court*  the  reversal 
was  with  directions  to  dismiss  her  com- 
plaint upon  the  merits.  That  decree  is  now 
here   for   review. 

It  appears  from  its  opinion  that  the  court 
of  appeals  of  *New  York  adjudged  the  [208 
decision  in  the  probate  court  of  Massachu- 
setts to  be  conclusive,  as  between  the  parties 
as  to  the  question  whether  the  plaintiff 
the  wife  of  the  defendant,  entitled  to  be 
garded  as  holding  that  relation  to  him.  The 
court  of  appeals  of  New  York  said:  "The 
Massachusetts  judgment  was  based  upon  the 
petition  of  the  \wife,  and  it  was  founded  upon 
the  allegation  that  she  was  the  defendant's 
wife;  that  he  had  deserted  her  and  failed  to 
contribute  to  her  support.  These  allegations 
of  fact  were  put  in  issue  by  the  defendant, 
and  must  have  been  determined  by  the  court. 
An  exemplification  of,  the  judgment  record 
in  the  action  which  ak^nuUed  the  marriage 
was  presented  to  the  pii^bate  court  and  ad- 
mitted in  evidence.  The  court  had  jurisdic- 
tion of  the  parties  and  the  subject-matter 
of  the  controversy,  and  its  judicial  power  ex- 
tended to  every  material  question  in  the  pro- 
ceeding. The  determination  of  the  court 
that  the  plaintiff  was  not  entitled  to  the  re- 
lief demanded  in  her  petition  must  be 
deemed  to  have  included  the  question  as  to 
the  validity  of  her  marriage.  In  other 
words,  the  court  must  have  determined  the 
question  whether  the  petitioner  was  in  fact 
the  defendant's  wife,  and  this  involved  an 
inquiry  with  respect  to  the  question  wheth- 
er, at  the  time  of  her  marriage  before  the 
justice  of  the  peace  in  Brooklyn,  she  had 
another  husband  living.  There  was  evidence 
before  the  court  on  that  question,  since  the 
record  of  the  judgment  annulling  the  mar- 
riage in  this  state  was  before  it.  That  judg- 
ment of  a  sister  state  was  entitled  in  the 
present  action  to  full  faith  and  credit  under 
the  Constitution  of  the  United  States,  any 
statute,  rule,  or  procedure,  or  even  any  con- 
stitutional provision  in  any  sta'  to  the  con- 
trary notwithstanding.  The  provision  of  the 
Federal  Constitution  with  respect  to  the 
force  and  effect  to  be  given  to  the  judgments 
of  other  states,  and  the  act  of  Congress 
passed  in  pursuance  thereof,  is  the  supreme 
law  of  the  land,  and  any  statute  or  rule  of 
practice  in  this  state  that  would  tend  to  de- 
tract or  take  from  such  a  judgment  the  force 
and  effect  that  it  is  entitled  to  under  the 
Federal  Constitution  *and  in  the  [209 
state  where  rendered  must  be  deemed  to 
be  inoperative.  So  we  thinlc  that  that 
judgment  was  conclusive  upon  the  par- 
ties to  this  action  with  respect  to  all 
the    questions     which     were    involved     in 
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the  pioceediiigB  and  decided  by  the 
court;  and,  clearly,  one  of  those  queations 
waa  the  status  of  the  present  plaintiff.  She 
alleged  that  she  was  the  defendant's  wife, 
and  this  allegation  must  be  deemed  to  have 
been  negatived  by  the  decision  in  the  pro- 
ceeding." 

The  court,  in  addition,  considered  and 
disposed  of  some  questions  of  a  non-Federal 
nature  in  respect  to  which  the  trial  court 
was  held  to  have  erred.  But  it  thus  conclud- 
ed iU  opinion:  "There  are  many  other 
questions  in  this  case  which  have  been  dis- 
cussed at  length  upon  the  argument  and  are 
to  be  found  in  the  briefs  of  the  respective 
counsel,  but  it  is  unnecessary  to  consider 
them.  We  think  that  the  judgment  must  be 
reversed;  and,  as  there  appears  to  be  at 
least  one  conclusive  obstacle  to  the  plain- 
tiff's success,  a  new  trial  would  be  useless, 
and  so  the  complaint  should  be  dismissed 
upon  the  merits."  The  one  conclusive  ob- 
stacle thus  found  to  be  in  the  plaintiff's 
way  was  the  judgment  of  the  Massachusetts 
court  in  the  action  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error. 

We  have  no  concern  about  the  disposi- 
tion made  by  the  state  court  of  questions  of 
mere  local  law,  and  have  only  to  inquire 
whether,  as  required  by  the  Constitution  of 
the  United  States,  it  gave  full  faith  and 
credit  to  the  proceedings  had  in  the  pro- 
bate court  in  Massachusetts.  Const,  art.  4, 
$1.  If  it  did,  the  judgment  must  be  af- 
firmed; otherwise,  reversed.  That  the  pro- 
ceedings in  the  latter  court  were  judicial 
in  their  nature,  and  that  the  New  York 
court  intended  to  give  them  full  faith  and 
credit,  cannot  be  doubted.  The  probate 
court  is  a  court  of  record,  established  by  the 
general  court  of  Massachusetts  under  the 
authority  of  the  Constitution  of  the  com- 
monwealth. Mass.  Const.  1822;  Mass.  Pub. 
Stat.  1882,  chap.  15G.  It  has  jurisdiction 
when  a  wife,  for  justifiable  cause,  is 
actually  living  apart  from  her  husband, 
to  make  such  order  as  it  deems  expedi- 
ent concerning  her  support.  Ibid.  And 
when  it  has  jurisdiction  of  the  parties 
and  subject-matter,  its  decree,  until  re- 
Tcrsed  or  modified,  is  as  conclusive  in 
Massachusetts  as  the  judgments  of  other 
coiirU  there.  Watts  v.  Watts,  ICO  Mass. 
404.  23  L.R.A.  187,  39  Am.  St.  Rep.  509, 
36  N.  £.  479;  Laughton  v.  Atkins,  1  Pick. 
S.'t.'y :  Dublin  v.  Chndboum,  16  Mass.  433. 
215]  *In  the  suit  in  Massachusetts,  the 
fundamental  fact  waa  put  in  issue  aa 
to  whether  the  plaintiff  was  the  wife 
of  the  defendant,  and  entitled,  aa  such, 
to  sue  for  support  while  living  apart 
from  her  alleged  husband.  The  New 
York  court  adjudged  that,  aa  between  the 
parties,  and,  ao  far  aa  the  question  be- 
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fore  ua  is  concerned,  that  fact  had  been 
determined  by  the  Massachusetts  court 
adversely  to  the  plaintiff;  for  the  latter 
court  ruled,  after  hearing  the  parties,  that 
the  relief  asked  from  it  should  not  be  grant- 
ed, and  dismissed  the  plaintiff's  petition.  So 
reads  the  record  of  the  Massachusetts  court. 

It  is  said,  however,  that,  for  aught  that 
appears  from  the  record  of  the  probate 
court,  as  produced  herein,  that  court  may 
have  declined  to  grant  the  relief  asked  by  the 
alleged  wife  without  considering  at  all  the 
fact  of  her  marriage,  but  only  on  the  ground 
that  she  was  living  apart  from  the  defend- 
ant without  justifiable  cause.  But  the  an- 
swer to  this  contention  is  that  the  question 
whether  the  plaintiff  was  the  lawful  wife 
of  the  defendant,  aa  well  as  the  question 
whether  she  was  entitled  to  separate  main- 
tenance while  living  apart  from  her  alleged 
husband,  was  in  issue  in  the  probate  court, 
and  if,  in  order  to  prove  that  the  court  below 
gave  undue  faith  and  credit  to  the  Maasa- 
chusetta  judgment,  the  plaintiff  was  en- 
titled to  show  by  oral  testimony  that  there 
waa  really  no  dispute  in  the  probate  court 
as  to  the  fact  of  her  being  the  wife  of  the 
defendant,  and  that  the  only  actual  dispute 
at  the  hearing  was  whether  she  had  justi- 
fiable cause  for  living  apart  from  him,  no 
such  proof  appears  to  have  been  made  by 
her.  No  bill  of  exceptions  as  to  the  evidence 
in  the  probate  court  seems  to  have  been  tak- 
en, and  we  have  before  ua  only  a  record 
showing  that  the  plaintiff,  claiming  to  be 
the  wife  of  the  defendant  herein,  sued  for 
separate  maintenance  and  support,  alleging 
that  she  waa  living  apart  from  him  for 
justifiable  cause,  and  that  the  relief  asked 
was  denied  and  her  petition  dismissed 
without  any  statement  of  the  apecific 
grounds  on  which  the  court  proceeded,  and 
without  any  qualifying  words  indicating 
that  the  decree  was  otherwise  than  upon  the 
merits  *a8  to  the  issues  made.  We  [216 
concur  with  the  court  of  appeals  of 
New  York  in  holding  that,  as  the  pro- 
bate court  had  jurisdiction  of  the  par- 
ties and  the  subject-matter,  its  judgment, 
rendered  after  hearing,  that  the  plain- 
tiff was  not  entitled  to  the  relief  de- 
manded by  her,  and  that  her  petition  be 
dismissed,  it  must  be  taken,  upon  the  record 
of  thia  case,  that  the  latter  court  determined 
against  the  plaintiff  the  fact  of  her  being  the 
wife  of  the  defendant  at  the  time  she  sought 
separate  maintenance  and  support. 

It  is  doubtful  whether  the  plaintiff,  in  her 
pleadings  or  otherwise,  sufficiently  asserted 
any  right  belonging  to  her  under  the  Consti- 
tution of  the  United  States.  But  if  it  were 
assumed  that  she  did,  the  result,  even  upon 
that  hypothesis,  is  that,  upon  the  present 
showing  by  the  plaintiff,  there  is  no  substan- 
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tial  ground  to  contend  that  the  court  below 
did  not  give  such  faith  and  credit  to  the 
judgment  of  the  probate  court  of  Massachu- 
setts as  were  required  by  the  Constitution, 
and  therefore  this  court  has  no  authority 
to  review  the  final  judgment  of  the  New 
York  court.  The  writ  of  error  must  be 
dismissed. 

It  is  so  ordered. 


BALTIMORE  &  OHIO  RAILROAD  COM- 
PANY 

INTERSTATE  COMMERCE  COMMISSION. 

(See  S.  C.  Reporter's  ed.  216-225.) 

Cases   certified  —  necessity  pf   detertnt- 
nation  — sending  up  whole  case. 

The  provisions  of  the  act  of  February  11, 
1903  (32  Stat,  at  L.  823,  chap.  544,  U.  S. 
Comp.  Stat.  Supp.  1007,  p.  951),  permit- 
ting the  judges  sitting  in  a  suit  arising  un- 
der the  acts  involving  monopolies  and  in- 
terstate commerce,  in  case  of  division  in 
opinion,  to  certify  the  case  to  the  Supreme 
Court  of  the  United  States  for  review,  does 
not  authorize  the  sending  up  of  the  whole 
case,  and  therefore  that  court  will  not  con- 
sider a  case  where  no  final  judgment,  order, 
or  decree  determinative  of  the  merits  is  ren- 
dered, but  the  lower  court  orders  that  this 
case  be  certified  for  review  to  the  Supreme 
Court,  and  that  ''a  transcript  of  the  record 


and  proceedings  of  the  cause  aforesaid,  to- 
gether with  all  things  thereunto  relating,  be 
transmitted  to"  that  court,  "and  the  same  is 
transmitted  accordingly." 
[For  other  cases,  see  Cases  Certified,  16-21 ; 
43-51,  in   Digest   Sup.   Ct   1908.] 

[No.  339.] 

Argued  October  15,  18,  1909.     Decided  De- 
cember 0,  1909. 

ON  A  CERTIFICATE  from  the  Circuit 
Court  of  the  United  States  for  the  Dis- 
trict of  Maryland  to  secure  the  opinion  of 
the  Supreme  Court  upon  a  bill  in  equity  to 
secure  the  annulment  of  an  order  of  the 
Interstate  Commerce  Commission.  Cause 
remanded. 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  was  a  bill  in  equity  filed  by  the 
Baltimore  &  Ohio  Railroad  Company  in  the 
circuit  court  of  the  United  States  for  the 
district  of  Maryland  against  the  Interstate 
Commerce  Commission,  July  20,  1908,  which 
prayed  for  a  preliminary  injunction  and  a 
final  decree  enjoining,  annulling,  and  sus- 
pending a  certain  order  of  the  Commission 
served  June  24,  1908,  in  a  proceeding  before 
the  Commission,  entitled,  "Rail  &  River  Coal 
Company  v.  Baltimore  &  Ohio  Railroad  Com- 
pany." 
On  July  27,  1908,  the  attorney  general. 


Note. — On  cases  certified  in  the  Federal 
courts — see  note  to  Webster  v.  Cooper,  13 
L.  ed.  U.  S.  325. 

As  to  the  definitcness  of  questions  to  be 
certified — see  note  to  Waco  Water  &  Light 
C6.  V.  Waco,  31  L.R.A.  392. 

Sending  up  whole  case  to  Federal  Supreme 
Court  by  certificate. 

In  cases  in  which  the  judgments  of  the 
circuit  courts  of  appeals  are  made  final, 
those  courts  mav,  under  the  act  of  March 
3,  1891  (26  Stat,  at  L.  820,  chap.  517,  U. 
S.  Conip.  Stat.  1901,  p.  488),  §  G,  certify 
to  tlie  Federal  Supreme  Court  any  question 
or  proposition  of  law  concerning  which  they 
desire  the  instruction  of  that  court  for  the 
proper  decision  of  the  case. 

Tlie  intention  of  Conjrress  as  to  the  cer- 
tification provided  in  this  section  is  to  be 
arrived  at  in  the  light  of  the  rules  there- 
tofore prevailing  in  relation  to  certificates 
of  division  of  opinion  in  the  circuit  court. 
Graver  v.  Faurot,  102  U.  S.  435,  40  L.  cd. 
1030,  16  Sup.  Ct.  Rep.  790. 

Nothing  was  better  settled  than  that  the 
whole  case  could  not  be  sent  up  to  tlie  Fed- 
eral Supreme  Court  upon  certifiente  of  a 
division  of  opinion.  United  States  v. 
Bailev,  9  Pet.  267,  9  L.  cd.  124:  SaiiiKler>» 
V.  Gould,  4  Pet.  .302,  7  L.  ed.  807:  Wliite 
V.  Turk.  12  Pet.  238,  9  L.  ed.  1060;  Way- 
man  V.  Southard,  10  Wheat.  1,  0  L.  ed.  253;  ' 
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Harris  v.  Elliott,  10  Pet.  25,  9  L.  ed.  333; 
United  States  v.  Giles,  9  Cranch,  212,  3  L. 
ed.  708;  United  States  v.  Briggs,  5  How. 
208,  12  L.  ed.  119;  Mason  v.  Haile,  12 
Wheat  370,  6  L.  ed.  660;  Williamsport  Nat. 
Bank  v.  Knapp,  119  U.  S.  357,  30  L.  ed. 
446,  7  Sup.  Ct.  Rep.  274;  State  Nat.  Bank 
V.  St.  Louis  Rail  Fastening  Co.  122  U.  S. 
21,  30  L.  ed.  1121,  7  Sup.  Ct  Rep.  1054; 
Webster  v.  Cooper,  10  How.  54,  13  L.  ed. 
325;  Jewell  v.  Knight,  123  U.  S.  432,  81  L. 
ed.  192,  8  Sup.  Ct.  Rep.  193;  Weeth  v. 
New  England  Mortg.  Co.  106  U.  a  605,  27 
L.  ed.  99,  1  Sup.  Ct  Rep.  91;  California 
Artificial  Stone  Paving  Co.  v.  Molitor,  113 
U.  S.  009,  28  L.  ed.  1106,  5  Sup.  Ct  Rep. 
618. 

And  the  whole  case  could  not  be  broken 
up  into  points  and  sent  up  on  division  of 
opinion.  Nesmith  v.  Sheldon,  6  How.  41, 
12  L.  ed.  335;  Luther  v.  Borden,  7  How.  1, 
12  L.  ed.  581;  Webster  v.  Cooper,  10  How. 
54,  13  L.  ed.  325;  Dennistoun  v.  Stewart, 
18  How.  565,  15  L.  ed.  489;  Jewell  v. 
Knight  supra:  Dublin  Twp.  v.  Milford  Sav. 
Inst  128  U.  S.  510,  32  L.  ed.  633,  9  Sup. 
Ct  Rep.  148;  United  States  v.  Hall,  131 
U.  S.  51.  33  L.  ed.  97.  9  Sup.  Ct  Rep.  663; 
United  States  v.  Reilly,  131  U.  S.  58,  33 
L.  ed.  75,  9  Sup.  Ct  Rep.  604. 

The  submission  of  the  case  in  distinct 
points  which  in  fact  cover  the  whole  case 
was  not  sufiicient  to  cause  the  Supreme 
Court  to  take  jurisdiction  if  by  doing  so  it 

215  U.  S. 


1900. 


Baltimore  &  O.  R.  Co.  v.  Interstate  Commebce  Ck>ic. 


217,  218 


in  compliance  with  §  5  of  the  act  to  regu- 
late commerce,  as  amended  by  the  act  of 
June  29,  1906  [34  Stat,  at  L.  592,  chap. 
3591,  U.  S.  Com  p.  Stat.  Supp.  1907,  p.  905], 
filed  in  the  court  the  certificate  of  general 
public  importance  under  the  expedition  act 
of  February  11,  1903  [32  Stat,  at  L.  823, 
chap.  544,  U.  S.  Comp.  Stat.  Supp.  1907, 
p.  051].  In  accordance  with  the  provisions 
of  the  act  of  February  11,  1903,  the  two 
circuit  judges,  by  order  filed  August  26, 
1908,  designated  the  Honorable  Thomas  J. 
Morris,  district  judge  for  the  district  of 
Maryland,  to  sit  with  them  on  the  hearing 
and  disposition  of  the  case. 

The  application  for  the  preliminary  in- 
junction was  set  for  hearing  September  22, 
1908.  Defendant's  answer  was  filed  Septem- 
ber 19,  1908.  By  order  entered  September 
23,  1908,  the  application  for  the  preliminary 
injunction  was  denied. 

Replication  was  filed  and  testimony  taken, 
mod,  there  being  no  substantial  dispute  as 
to  the  facts,  Mr.  Arthur  Hale,  complainant's 
general  superintendent  of  transportation, 
and  also  chairman  of  the  car  efficiency  com- 
mittee of  the  American  Railway  Associa- 
tion, was  able  to  testify  as  to  all  matters 
SI 8]  *tbat  counsel  deemed  necessary  to 
bring  to  the  court's  attention,  and  was  the 
only  witness. 

December  14,  1908,  the  cause  came  on  for 


final  hearing,  and  was  argued  before  the 
two  circuit  judges  and  the  district  judge 
designated  by  them.  No  final  decree  or 
judgment  was  entered,  but  the  presiding 
judge  entered  the  following  order: 

"This  cause  came  on  this  day  to  be  fur- 
ther heard,  and  was  argued  by  counsel,  and 
the  court  having  fully  considered  the  bill, 
answer,  deposition,  and  other  papers  filed 
herein,  the  judges  sitting  finding  themselves 
divided  in  opinion  as  to  the  decree  that 
should  be  entered  herein, 

"It  is  now  ordered,  that,  in  accordance 
with  the  act  of  Congress  applicable  hereto, 
that  this  case  be  certified  for  review  to  the 
Supreme  Court  of  the  United  States. 

"December  14,  1908." 

The  cause  was  docketed  in  this  court  and 
the  transcript  of  record  filed  January  25, 
1909,  as  "on  a  certificate  from  the  circuit 
court  of  the  United  States  for  the  district 
of  Maryland." 

The  act  of  Congress  of  February  11,  1903 
(32  Stat,  at  L.  823,  chap.  544,  U.  S.  Comp. 
Stat.  Supp.  1907,  p.  951),  contains  two  sec- 
tions, as  follows: 

(1)  "That  in  any  suit  in  equity  pending 
or  hereafter  brought  in  any  circuit  court  of 
the  United  Stales  under  the  act  entitled, 
'An  Act  to  Protect  Trade  and  Commerce 
against  Unlawful  Restraints  and  Monopo- 
lies,' approved  July  second,  eighteen   hun- 


would   exercise  original  rather  than  appel- 
late jurisdiction.    White  v.  Turk,  supra. 

The  principle  involved  in  the  objection  to 
acting  on  several  points  which  dispose  of 
the  whole  case  was  not  that  the  whole  case 
might  not  properly  be  disposed  of  by  a 
decision  on  what  is  certified,  but  that  the 
division  must  not  be  in  substance  on  sev- 
eral questions  arising  in  various  stages  of 
the  case,  and  some  of  them  anticipated  and 
presented  so  as  to  cover  the  whole  case. 
United  States  v.  Chicago,  7  How.  185,  12 
Ja,  ed.  660. 

The  provision  for  certificates  of  division 
In  opinion  was  meant  to  meet  a  case  where, 
two  judges  sitting,  a  clear  and  distinct 
proposition  of  law,  material  to  the  case, 
arises,  on  which,  difTering  in  opinion,  they 
might  make  such  a  certificate  as  would  en- 
able the  Supreme  Court  to  decide  the  ques- 
tion. If  in  reality  more  than  one  question 
occurred,  they  might  be  embraced  in  the 
certificate;  but  where  it  was  apparent  that 
the  whole  case  was  presented  to  the  Su- 
preme Court  for  decision,  with  all  its  propo- 
sitions of  law  and  fact,  the  case  would  be 
dismissed.  Waterville  y.  Van  Slyke,  116 
U.  S.  699,  29  L.  ed.  772,  6  Sup.  Ct.  Rep. 
622. 

But  the  fact  that  the  questions  were  sev- 
eral in  number  and  involved  the  whole  case 
would  not  defeat  the  jurisdiction  if  they 
arose  at  one  time,  at  one  stage  in  the  cause, 
and  involved  little  beyond  one  point.  Unit- 
ed States  V.  Chicago,  supra, 
54  li.  ed. 


Guided  by  these  rules,  it  has  been  repeat- 
edly held  that  under  the  guise  of  certified 
questions  to  the  Federal  Supreme  Court, 
the  whole  case  cannot  be  sent  up  to  that 
court  by  a  circuit  court  of  appeals  for  con- 
sideration. Warner  v.  New  Orleans,  167 
U.  S.  467,  42  L.  ed.  239,  17  Sup.  Ct.  Rep. 
892;  Cross  v.  Evans,  167  U.  S.  CO,  42  L, 
ed.  77,  17  Sup.  Ct  Rep.  733;  Einslieimer  v. 
New  Orleans,  186  U.  S.  33,  40  L.  ed.  1042, 
22  Sup.  Ct.  Rep.  770;  The  Folmina,  212  U. 
S.  354,  53  L.  ed.  546,  29  Sup.  Ct.  Rep.  303, 
15  A.  &  E.  Ann.  Cas.  748;  Chicago,  B.  & 
Q.  R.  Co.  V.  Williams,  214  U.  S.  492,  53 
L.  ed.  1058,  29  Sup.  Ct.  Rep.  514;  German 
Ins.  Co.  V.  Hearne,  65  C.  C.  A.  84,  118  Fed. 
134. 

A  question  which  asks  the  court  to  de- 
cide whether,  upon  all  the  evidence,  the 
defendant  was  entitled  to  a  verdict,  re- 
quires the  court  to  decide  the  whole  caae. 
Fire  Ins.  Asso.  v.  Wickham,  128  U.  S.  434, 
32  L.  ed.  506,  9  Sup.  Ct.  Rep.  113. 

Questions  whether  or  not,  upon  the  facts 
as  stated  and  proved,  the  action  can  be 
maintained,  and  whether  the  jury  should  be 
instructed  that,  imder  the  facts  aa  proved, 
the  plaintiff  cannot  recover,  are  objection- 
able as  bringing  the  entire  case  before  the 
Supreme  Court,  and  will  not  be  answered. 
Daniels  v.  Chicago  &  R.  I.  R.  Co.  3  Wall. 
250,  18  L.  ed.  224. 

The  question  whether  plaintiff  or  defend- 
ant is  entitled  to  judgment  on  a  ppecial 
verdict  is  too  general  to  be  answered,-  be- 
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drcd  and  ninety  [26  Stat,  at  L.  209,  chap. 
647,  U.  S.  Comp.  SUt.  1901,  p.  3200],  'An 
Act  to  Regulate  Commerce,'  approved  Feb- 
ruary fourth,  eighteen  hundred  and  eighty- 
seven  [24  SUt.  at  L.  379,  chap.  104,  U.  S. 
Comp.  Stat.  1901,  p.  3154],  or  any  other 
acts  having  a  like  purpose  that  hereafter 
may  be  enacted,  wherein  the  United  States 
is  complainant,  the  Attorney  General  may 
file  with  the  clerk  of  such  court  a  certifi- 
cate that,  in  his  opinion,  the  case  is  of 
general  public  importance,  a  copy  of  which 
shall  be  immediately  fumiHhed  by  such  clerk 
to  each  of  the  circuit  judges  of  the  circuit 
in  which  the  case  is  pending.     Thereupon 


such  case  shall  be  given  precedence  overotli- 
ers,  and  in  every  way  expedited,  *and  [S19 
be  assigned  for  hearing  at  the  earliest  prae- 
ticable  day,  before  not  less  than  three  of  the 
circuit  judges  of  said  circuit,  if  there  be 
three  or  more;  and,  if  thern  be  not  mora 
than  two  circuit  judges,  then  before  them 
and  such  district  judge  as  they  may  select. 
In  the  event  the  judges  sitting  in  such  case 
shall  be  divided  in  opinion,  the  case  shall 
be  certified  to  the  Supreme  Court  for  review 
in  like  manner  as  if  taken  there  by  appeal 
as  hereinafter  provided. 

"Sec.  2.  That  in  every  suit  in  equity  pend- 
ing  or  hereafter  brought  in  any  circuit  court 


cause  it  refers  the  whole  case  to  the  deci- 
sion of  the  court.  Hosford  v.  Gerinania 
F.  Ins.  Co.  127  U.  S.  399,  32  L.  ed.  196,  8 
Sup.  Ct  Rep.  1109. 

The  question  whether  the  evidence  in  a 
criminal  case  is  sufiicient  to  establish  the 
ofTonse  denounced  by  the  statute  under 
which  the  prosecution  is  had  brings  up  the 
whole  case,  and  is  not  proper  for  certifica- 
tion. United  States  v.  Bailey,  9  Pet  267, 
9  L.  ed.  124. 

Mixed  questions  of  law  and  fact  which 
require  the  construction  of  various  acts  of 
Congress,  and  the  determination,  in  the 
light  of  all  the  testimony  in  a  criminal 
case,  of  the  question  whether  or  not  the  ac- 
cused can  be  held  guilty  of  any  offense 
legally  punishable  by  the  United  States, 
cannot  be  certified  to'  the  Federal  Supreme 
Court  by  a  circuit  court  of  appeals,  since 
this  amounts  in  effect  to  asking  the  Su- 
preme Court  what,  upon  the  whole  case,  as 
sent  up,  sliould  have  been  the  verdict  and 
judgment  in  the  trial  court.  Ilallowell  v. 
United  States,  209  U.  S.  101,  52  L.  ed.  702, 
28  Sup.  Ct.  Rep.  498. 

A  question  of  mixed  law  and  fact,  upon 
the  diK-ision  of  which  the  case  turns,  and 
which  in  effect  asks  the  court  to  indicate 
what,  under  all  the  facts  stated,  should  be 
tlic  final  jiiclp:mcnt,  cannot  he  certified  by  a 
circuit  court  of  appeals  to  the  Federal  Su- 
pn»nie  Court  for  determination.  Chicago, 
B.  &  Q.  R.  Co.  V.  Williams,  205  U.  S.  444, 
51  L.  ed.  875,  27  Sup.  Ct.  Rep.  559. 

The  questions  whether  the  United  States 
can  recover  from  a  railway  company  or  its 
reeoivoiR  the  whole  or  any  part  of  moneys 
paid  by  the  United  States  to  Indians  for 
improvements  upon  land»  sold  to  a  rail- 
road company,  or  for  moneys  paid  to  in- 
dividual Indians  on  account  of  a  right  of 
way  through  the  lands  of  their  tribe,  can- 
not be  certified  to  the  Federal  Supreme 
Court  by  a  circuit  court  of  appeals,  since 
they  bring  up  tlie  whole  case  for  considera- 
tion and  disiiosition,  and  involve  the  con- 
struction of  various  Indian  treaties  and 
the  Pacific  Railroad  acts  and  the  c^msolida- 
tion  of  railroad  companies.  United  States 
V.  Union  P.  R.  Co.  16^  U.  S.  505,  42  U  ed. 
659,  18  Sup.  Ct.  Rep.  167. 

The  question  whether  the  master's  re- 
port should  in  all  things  be  sustained  is 


objectionable  as  presenting  the  whole 
for  adjudication.  Weeth  v.  New  England 
Mortg.  Spcur.  Co.  106  U.  S.  605,  27  U  ed. 
09,  1  Sup.  Ct.  Rep.  91. 

The  question  whether  or  not  a  demurrer 
shall  be  sustained  cannot  be  certified,  as  it 
does  not  show  any  well-defined  point  of  law 
in  regard  to  which  the  judges  are  opposed 
in  opinion,  but  merely  presents  the  whole 
case  for  decision.  United  States  v.  Minor, 
114  U.  S.  233,  29  L.  ed.  110,  5  Sup.  Ct. 
Rep.  836. 

The  question  whether  false  swearing  and 
perjury  in  answers  upon  which  the  dismis- 
sal of  a  bill  is  obtained  for  want  of  equity 
will  or  will  not  constitute  a  ground  for 
setting  aside  the  decree,  assuming  that  the 
bill  for  such  relief  is  otherwise  sufficient, 
is  not  one  which  a  circuit  court  of  appeals 
can  certify  to  the  Federal  Supreme  Court 
because  of  doubt  arising  from  an  alleged 
irreconcilable  conflict  between  two  decisions 
of  the  Supreme  Court,  where  the  entire  rec- 
ord is  transmitted  as  part  of  the  cer- 
tificate, and  the  answer  to  the  question 
propounded  contemplates  an  examination 
of  the  whole  case,  and  a  derision  of  the 
question  whether  the  demurrer  in  the  case 
at  bar  was  properly  sustained  or  not. 
Graver  v.  Faurot,  162  U.  S.  435,  40  L.  ed. 
1030,  16  Sup.  Ct  Rep.  799. 

It  never  was  designed  that,  because  a 
case  is  a  troublesome  or  a  new  one,  or  be- 
cause the  judges  trying  the  case  may  not 
be  perfectly  satisfied  as  regards  all  the 
points  raised  in  the  course  of  the  trial, 
the  whole  matter  should  be  referred  to  the 
Supreme  Court  for  its  decision  in  advance 
of  a  regular  trial,  by  certifying  the  Ques- 
tion wli^ther  the  indictment  presents  faets 
sufficient  to  constitute  an  offense  under  the 
statute  on  which  it  is  based.  United  States 
v.  Perrin,  131  U.  S.  55,  33  L.  ed.  88,  9  Sup. 
Ct.  Rep.  681. 

A  question  certified  to  the  Federal  Su- 
preme Court  by  a  circuit  court  of  appeals, 
which  puts  the  facts  of  one  case  over 
I  against  the  facts  of  another,  and  asks  the 
I  Supreme  Court  to  search  tlie  record  in 
ea<^  to  say  whether  the  one  case  operates 
to  bar  the  other,  is  objectionable  as  prac- 
tically submitting  the  whole  case.  Warner 
V.  New  Orleans,  supra. 
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of  the  United  StiiteB  under  an^  of  aftid  >cU, 
vherein  the  United  States  is  complainaat, 
induding  cases  submitted  but  not  yet  de- 
dded,  an  appeal  from  the  final  decree  of  the 
drauit  court  wilt  lie  only  to  the  Supreme 
Court,  and  mu»t  be  taken  within  sixty  days 
from  the  entry  thereof:  Provided,  That  in 
■ay  case  where  an  appeal  may  have  been 
taken  from  the  final  decree  of  a  circuit  court 
to  the  circuit  court  of  appeals  before  this 
act  takes  effect,  the  case  shall  proceed  to  a 
flnal  decree  therein,  and  an  appeal  may  be 
taken  from  Buch  decree  to  the  Supreme 
Court  in  the  manner  now  provided  by  law." 

Section  5  of  the  Hepburn  act.  bo  called, 
of  June  29,  190S  (34  Stat,  at  I,.  584,  592, 
chap.  3591,  U.  S.  Comp.  Stat.  Supp.  1907, 
pp.  892,  904],  provides: 

"The  venue  of  suits  brought  in  any  of  the 
eJKuit  courts  of  the  United  State*  against 
the  Commission,  to  enjoin,  set  aside,  annul, 
or  suspend  any  order  or  requirement  of  the 
Connniaaion,  tdiall  be  in  the  district  where 
the  carrier  against  whom  such  order  or  re- 
quirement may  have  been  made  has  its 
principal  operating  office,  and  may  be 
brought  at  any  time  after  such  order  is 
promulgated. 

"The  provisions  of  'An  Act  to  Expedite 

the  Hearing  and  Determination  of  Suits  in 

Equity,'   and   so   forth,   approved   February 

tltventh,  nineteen  hundred  and  three,  shall 

he,  snd  are  hereby,  made  applicable  to  all 

inch  suits,  including  the  hearing  on  an  ap- 

plicaiion   for  a  preliminary  injunction,  and 

>ra  sIh>  made  applicable  to  any  proceeding  in 

110]  eqiiily  to  'enforoe  any  order  or  require- 

mmt  of  the  Commission,  or  any  of  the  pro- 

risiaia  of   the   act   to    regulate   commerce, 

>iipr(ivpd  February  fourth,  ciphteen  linndrtd 

and  eifihty-Bi'Vpr,  and  atl  acts  amendatory 

'berfof  or   supplpmenUl   thereto.     It   sliall 

«  the   duty   of   the   Attorney   r.eneral    in 

')'''ry  such  case  to   file  the  certificnle   pro- 

"•ieU  for  in  said  expediting  act  of  February 

'^'enth,    nineteen    hundred   and    three,   us 

■^"sary    to    the   application   of   the    pro- 

^'o»iB  thereof,  and  upon  appeal,  as  therein 

'•"■horizi'd,   to    the    Supreme   Court   of   the 

""'l*^  States,  the  case  shall  havu  in  such 

""■*"*.  priority  in  hearing  and  determination 

'"*•'   all  other  causes  except  criminal  cauHea. 

I    ■      .    An  appeal  may  be  taken  from  any 

'^'■Incutory    order   or    decree   granting   or 

'•2*''""ing  an   injiinclion   in  any   suit,  but 

Jp_U  lie  only  to  (lie  .Supreme  Court  of  the 

""'ted  Statea:     Provided  further,  That  the 

!j^J*eal   must   be   taken   within   thirty  days 

*n  the  entry  of  such  order  or  decree,  and 

*hall   take   precedence   in    the   appellate 

.**»"t  over  all   other  causes,  except   causes 

lik<:  clinracter  and  Criminal  causes." 

**    L.  oU. 


Messrs.  W.  Irvlno  Crose  and  Hugh  L. 
Bond,  Jr.,  argued  the  cause,  and,  with  Mr. 
W.  Ainsworth  Parker,  filed  a  brief  for  thu 
Baltimore  &  Ohio  Railroad  Company. 

Assistant  to  the  Attorney  General  Ellis 
argued  the  cause,  and,  with  Messrs.  Luther 
M.  Walter  and  Orla  E.  Harrison,  filed  a 
brief  for  the  Interstate  Commerce  Commis- 


Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

By  the  judiciary  act  of  March  3,  1S9I 
[26  SUt.  at  L.  826,  chap.  517,  U.  S.  Comp. 
Sta.t.  leoi,  p.  4881,  a  review  by  certificate 
is  limited  to  the  certificate  or  its  equivalent 
by  the  circuit  courts,  made  after  final  judg- 
ment, of  the  question,  when  raised,  of  their 
jurisdiction  as  courts  of  the  United  States, 
'and  to  the  certificate  by  the  circuit  [331 
courts  of  appeal  of  questions  of  law  in 
relation  to  which  the  advice  of  this 
court  is  sought  aa  therein  provided, 
which  certificates  axe  governed  by  the 
same  rules  as  were  formerly  spplied  to 
certlfieates  of  division.  United  Stat«a  v. 
Rider,  103  U.  S.  132,  41  L.  ed.  101,  10 
Sup.  Ct.  Rep.  983;  The  Habana,  175  U. 
S.  677,  684,  44  L.  ed.  320,  322,  20  Sup. 
Ot.  Rep.  290;  Chicago,  B.  ft  Q.  R.  Co. 
V.  Williams,  205  U.  S.  444,  51  L.  ed.  875, 
27  Sup.  Ct.  Rep.  559.  And  it  has  been 
established  by  repeated  decisions  that  ques- 
tions certified  to  this  court  upon  a  division 
of  opinion  must  be  distinct  points  of  law, 
clearly  stated,  so  that  they  can  be  distinctly 
answered  without  regard  to  other  issues  of 
taw  or  of  f.ict;  and  not  questions  of  fact 
or  of  mixed  law  and  fact,  involving  infer- 
ences of  fart  from  particular  facts  stated 
in  the  certificates;  nor  yet  the  whole  case, 
even  if  divided  into  several  points.  Jewell 
V.  Knight,  123  U.  S.  426.  433,  31  L.  ed. 
190,  192.  8  Sup.  Ct.  Rep.  193. 

And  finally,  it  has  been  settled  that  the 
whole  case,  even  when  its  decision  turns 
u|)on  matter  of  Isw  only,  cannot  be  sent 
here  by  ccrtificnte  of  division. 

In  White  v.  Turk,  12  Pet.  238,  9  L.  ed. 
10G9,  it  was  said:  "The  certificate  of  the 
judges,  in  this  esse,  leaves  no  doubt  that 
the  whole  cause  was  sulmiitted  to  the  circuit 
court  by  the  motion  to  set  aside  the  judg- 
ment on  the  bond.  And.  bad  the  court 
agreed  in  opinion,  and  remlered  a  jiidsment 
upon  the  points  submitted,  it  would  have 
been  conclusive  of  the  whole  matter  in  con- 
troversy between  the  parties.  This  certifi- 
cate, therefore,  brings  the  whole  cause  be- 
fore this  court;  and,  if  we  were  to  dicide 
the  questions  presented,  it  would,  in  effect, 
be  the  exercise  of  original,  rather  tlian  ap- 
pellate, jurisdiction."  This  practice  was  de- 
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clared  irrcgalar  bj  Chief  Justice  Taaey  in 
Webeter  t.  Cooper,  10  How.  54,  13  L.  cd. 
325,  and  the  chief  justice  added  that  it 
''vould,  if  sanctioned,  conrert  this  court 
into  one  of  original  jurisdiction  in  questions 
of  law,  instead  of  being,  as  the  Constitntion 
intended  it  to  be,  an  appellate  coort  to 
rerise  the  decisions  of  inferior  tribunals." 
So  3fr.  Jostioe  3(iller,  in  United  States  t. 
Perrin,  131  U.  S.  55,  58,  33  L.  ed.  88,  89, 
9  Sup.  a.  Rep.  681,  682,  said: 

'^ut  it  nerer  was  designed  that,  because  a 
222]  case  is  a  troubka^^me  *one,  or  is  a  new 
one,  and  because  the  judges  trying  the  case 
ma  J  not  be  perfectly  satisfied  as  regards 
all  the  points  raisted  in  the  course  of  the 
trial,  the  whole  matter  shall  be  referred  to 
this  court  for  its  decision  in  advance  of  a 
regular  trial,  or  that  in  any  event  the  whole 
case  shall  be  thus  brought  before  this  court. 
Such  a  system  converts  the  Supreme  Court 
into  a  nisi  prius  trial  court;  whereas,  even 
in  cases  which  come  here  for  review  in  the 
ordinary  course  of  judicial  proceeding,  we 
are  always  and  only  an  appellate  court,  ex- 
eept  in  the  limited  class  of  cases  where  the 
court  has  original  jurisdiction." 

Without  discussing  the  evolution  of  the 
use  of  certificates,  reference  to  the  legisla- 
tion given  below  may  be  profitable.! 
222]  *In  the  present  case  no  final' judg- 
ment or  decree  or  order  determinative 
of  the  merits  was  rendered,  but  the 
court  ordered  'Hhst  this  case  be  cer- 
tified for  review  to  the  Supreme  Court 
of  the  United  States,"  and  that  "a 
transcript  of  the  record  and  proceedings 
of  the  cause  aforesaid,  together  with  all 
things  thereunto  relating,  be  transmitted  to 
the  said  Supreme  Court  of  the  United 
States;  and  the  same  is  transmitted  accord- 
ingly." 

The  act  of  Congress  of  February  11,  1903, 


prorided  in  iu  1st  section  that,  oa  the 
tificate  of  the  Attorney  Geseral,  the 
should  be  assigned  for  hearing  before  Boi 
leas  than  *three  judges,  and  that,  "in  [224 
the  event  the  judges  sitting  in  such  case  shall 
be  divided  in  opinion,  the  case  shall  be  eer^ 
tified  to  the  Supreme  Court  for  review  im 
like  manner  aa  if  taken  there  by  appeal^ 
aa  hereinafter  provided."  The  order  of  tkn 
eirenit  court  pursues  the  language  of  tUa 
provision,  and  attempta  to  send  up  the 
whole  case  to  be  determined  by  this  eourt. 
This  invokes  the  exercise  of  original  juris- 
diction, and  cannot  be  sustained. 

In  a  note  to  United  States  v.  Ferreira,  12 
How.  on  page  52,  14  L.  ed.  on  page  47, 
note,  whidi  was  inserted  by  order  of  the 
court,  the  chief  justice  states  the  substanes 
of  the  case  of  the  United  States  v.  Todd, 
which  was  decided  in  February,  1794,  bat 
not  printed,  as  there  was  at  that  time  bo 
official  reporter.    This  note  thus  concludes: 

''In  the  early  days  of  the  government,  the 
right  of  Congress  to  give  original  jurisdic- 
tion to  the  Supreme  Court  in  cases  not 
enumerated  in  the  Constitution  waa  main- 
tained by  many  jurists,  and  seems  to  have 
been  entertained  by  the  learned  judges  who 
decided  Todd's  case.  But  discussion  and 
more  mature  examination  has  settled  the 
question  otherwise;  and  it  has  long  been 
the  established  doctrine,  and  we  believe  now 
assented  to  by  all  who  have  examined  the 
subject,  that  the  original  jurisdiction  of 
this  court  is  confined  to  the  cases  specified 
in  the  Constitution,  and  that  Congress  can- 
not enlarge  it.  In  all  other  cases  its  power 
must  be  appellate." 

Such  is  the  settled  rule,  and  it  is  inad- 
missible to  suppose  that  it  was  the  intention 
of  Congress  to  run  counter  to  it. 

Onlinarilv  in  the  Federal  courts,  in  the 

m 

absence  of  express  statutory  authority,  no 


tSection  6  of  the  "Act  to  Amend  the  Ju- 
dicial System  of  the  United  States,"  April 
20,  1802  {2  SUt.  at  L.  159,  chap.  31),  pro- 
vided : 

**That  whenever  any  question  shall  occur 
before  a  circuit  court,  upon  which  the  opin- 
ions of  the  jud;^s  shall  be  opposed,  the 
point  upon  which  the  disagreement  shall 
happen  shall,  during  the  same  term,  upon 
the  request  of  either  party,  or  their  counsel, 
be  Htated  under  the  direction  of  the  judges, 
and  certified  under  the  seal  of  the  court  to 
the  Supreme  Court,  at  their  next  session  to 
be  held  thereafter;  and  shall,  by  the  said 
court,  be  finally  decided.  And  the  decision 
of  the  Supreme  Court,  and  their  order  in  the 
premises,  shall  be  remitted  to  the  circuit 
court,  and  be  there  entered  of  record,  and 
shall  have  effect  according  to  the  nature  of 
the  said  judgment  and  order:  Provided, 
That  nothing  herein  contained  phall  prevent 
the  cause  from  proceeding  if,  in  the  opinion 
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of    the   court,    farther   proceedings    can    be 
had  without  prejudice  to  the  merits.    .    •    ." 
This  act  was  superseded  by  that  of  June 
1,  1872  ( 17  SUt.  at  L.  lOG,  chap.  255,  U.  S. 
Comp.  SUt.  1901,  p.  627),  which  provided: 
''That  whenever,  in  any  suit  or  proceed- 
ing in  a  circuit  court  of  the  United  SUtes, 
j  being  held  by  a  justice  of  the  Supreme  Court 
I  and  the  circuit  judge  or  a  district  judge,  or 
i  by  the  circuit  judge  and  a  district  ju^;e, 
:  there  shall  occur  any  difference  of  opinion 
I  between   the   judges  as   to   any   matter   or 
thing  to  be  decided,  ruled,  or  ordered  by  the 
t^ourt,  the  opinion  of  the  presiding  justice 
or  the  presiding  judge  shall  prevail,  and  be 
considered  the  opinion  of  the  court  for  the 
time  being;  but  when  a  final  judgment,  de- 
cree, or  order  in   such   suit  or  proceeding 
shall  be  entered,  if  said  judges  shall  certify, 
as  it  shall  be  their  duty  to  do  if  such  be  the 
fact,  thnt  they  differed  in  opinion  as  to  any 
question  which,  under  the  act  of  Congress 
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appeal  can  be  taken  or  writ  of  error  brought 
except  from  a  final  decree  or  to  a  flnal 
judgment.  MeLisb  v.  Roff,  141  U.  S.  G61, 
6fi5,  35  L.  ed.  893,  894,  12  Sup.  Ct.  Bep. 
US;  Forgay  y.  Conrad,  6  How.  201,  205,  12 
L.  ed.  404,  40G.  There  is  no  final  judgment 
or  decree  in  thta  caae,  nor  any  judicial  de- 
termination from  which  an  appeal  would, 
lie.  The  Alicia,  7  Wall.  571,  IS  L.  ed.  84, 
ia  in  point.  In  that  ease  it  appeared  that, 
oQ  the  9th  day  of  January,  1863,  a  decree 
925]  of  'condemnation  had  been  entered  in 
the  district  court  against  the  Alicia  and  her 
cargo  for  violation  of  the  blockade.  From 
this  decree  an  appeal  waa  allowed  and  taken 
to  the  circuit  court;  and  on  the  18th  of 
Hay,  1S67,  an  order  waa  made  in  that  court 
on  the  application  of  the.  parties  in  interest 
— there  being  at  this  time,  in  the  circuit 
court,  no  order,  judgment,  or  decree  in  the 
case — for  the  transfer  of  the  cause  to  this 
eourt  under  the  13th  acction  of  the  act  of 
June  30,  1864  [13  Stat,  at  L.  311,  chap. 
174],  which  enacted  that  prize  causes  de- 
pending in  the  circuit  court  might  be  so 
transferred.  This  court  held  that  the  cause 
was  removed  to  the  circuit  court  by  the 
appeal  from  the  decree  of  the  district  court, 
and  that  that  decree  waa  vacated  ,by  the 
appeal,  and  that  the  circuit  court  acquired 
full  jsriadiction  of  the  cause,  and  was  fully 
authorized  to  proceed  to  final  hearing  and 
decree.  And  Chief  Justice  Chase  said:  "Nor 
can  it  be  doubted  that,  under  the  Consti- 
tution, this  court  can  exercise,  in  prize 
estisea,  appellate  jurisdiction  only.  An  ap- 
pellate jurisdiction  necessarily  implies  some 
judicial  determination,- — some  judgment,  de- 
cree, or  order  of  an  Inferior  tribunal,  from 
which  an  appeal  has  been  taken.  But  in 
this  case  there  had  been  no  such  order, 
judgment,  or  decree  In  the  circuit  court; 
ind  there  waa  no  subsisting  decree  in  the 


district  court,  from  which  an  appeal  could 
be  taken.  We  are  obliged  to  conclude  that, 
in  the  provision  for  transfer,  an  attempt 
was  inadvertent!;  made  to  give  to  this  court 
a  jurisdiction  withheld  by  the  Constitution, 
and,  consequently,  that  the  order  of  transfer 
was  without  effect.  The  cause  is  still  de- 
pending in  the  circuit  court." 

The  result  is  that  the  order  must  be  set 
aside  and  the  case  remanded  to  the  Circuit 
Court,  with  directions  to  proceed  in  con- 
formity with  law. 

Ordered  accordingly. 


929] 'SOUTHERN,  PACIFIC  COMPANY 
and  Oregon  &  California  Railroad  Com- 
pany 

INTERSTATE  COMMERCE  COMMISSION. 

(Bee  S.  C.  Reporter's  ed.  226,  227.) 

This  case  is  governed  b;  the  decision  Id 
Baltimore  &  0.  R.  Co.  v.  Interstate  Com- 
merce Commission,  ante,  104. 


ON  A  CERTIFICATE  of  the  Judges  of  tha 
Circuit  Court  of  the  United  States  for 
the  Northern  District  of  California  to  pre- 
sent to  the  Supreme  Court  of  the  United 
States  questions  arising  in  a  suit  brought  to 
rescind  an  order  of  the  Interstate  Com- 
merce   Commission.      Cause    remanded. 

The  facts  are  stated  in  the  opinion. 

Mr.  Maxwell  Evnrts  argued  the  cause 
and  filed  a  brief  for  the  Southern  Pacific 
Company  et  al. 


of  April  twenty-nintb,  eighteen  hundred  and 
two,  might  have  been  reviewed  by  the  Su- 
preme Court  on  certificate  of  dilTerence  of 
opinion,  then  either  party  may  remove  said 
flnal  judgment,  decree,  or  order  to  the  Su- 
preme Court,  on  writ  of  error  or  appeal,  ac- 
cording to  the  nature  of  the  caae,  and  sub- 
ject to  the  provisions  of  law  applicable  to 
other  write  of  error  or  appeals  in  regard 
to  bail  and  supersedeas ," 

That  waa  carried  forward  in  1S74,  by 
SI  650,  «fi2,  064,  693,  and  697  of  the  Re- 
vlaed  SUtutes  (U,  B.  Comp.  Stat.  1901,  pp. 
H7,  628).  Section  6  of  the  judiciary  act 
of  March  3,  1801  (2Q  SUt.  at  L.  820,  chap. 
SIT,  U.  8.  Comp.  SUt.  1901,  p.  488),  pro- 
vided: 

"Sec  «.  .  .  .  Excepting  that,  in  every 
aneb  subject  within  ita  ^peltate  jurisdic- 
tion, the  circuit  court  of  appeals  at  any 
time  may  certify  to  the  Supreme  Court  of 
the  United  States  any  questions  or  proposi- 
tiona  of  law  concerning  which  it  deiirei  the 
S4  L.  ed. 


instruction  of  that  court  for  ita  proper  de- 

"And  thereupon  the  Supreme  Court  may 
either  give  its  instruction  on  the  questions 
and  propositions  certified  to  it,  which  shall 
be  binding  upon  the  circuit  courts  of  ap- 
peals in  such  case,  or  it  may  require  that 
the  whole  record  and  cause  mny  be  sent  up 
to  it  for  it*  consideration,  and  thereupon 
shall  decide  the  whole  matter  in  controversy 
in  the  same  manner  as  if  it  had  been  brought 
there  for  review  by  writ  of  error  or  appeal. 

"And  excepting  alao  that,  in  any  such 
case  as  is  hereinbefore  made  final  in  the 
circuit  court  of  appeals,  it  shall  be  compe- 
tent for  the  Supreme  Court  to  require,  by 
certiorari  or  otherwise,  any  such  cas«  to  be 
certiflcd  to  the  Supreme  Court  for  its  re- 
view and  determination,  with  the  same  pow- 
er and  authority   in  the  case  as  it  it  had 
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Messrs.  R.  S.  Lovett,  F.  C.  "^'llard,  W. 
W.  Cottcn,  and  P.  F.  Dunne  aiso  filed  a 
brief  for  the  Southern  Pacific  Ck)nipany 
et  al. 

Assistant  to  the  Attorney  General  Ellis 
argued  the  cause,  and,  with  Messrs  Luther 
M.  Walter  and  Edwin  P.  Grosvenor,  filed 
a  brief  for  the  Interstate  Commerce  Com- 
mission. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  case  comes  here  upon  a  certificate 
of  the  three  judges  of  the  circuit  court  for 
the  northern  district  of  California,  under 
§  1  of  tbi)  expediting  act  of  February  11, 
1903  (32  Stat,  at  L.  823,  chap.  544,  U.  S. 
Comp.  Stat.  Supp.  1907,  p.  951),  as  con- 
strued by  them. 

The  suit  was  brought  by  the  railroad 
companies  in  the  circuit  court,  to  restrain 
the  enforcement  of  an  order  of  the  Inter- 
state Commerce  Commission,  which  estab- 
227]  lished  a  maximum  *rate  for  the  trans- 
portation of  rough  green  fir  lumber  from 
points  in  the  Willamette  valley,  Oregon,  to 
8an  Francisco.  The  case  came  on  for  argu- 
ment before  the  three  circuit  judges  upon 
the  demurrer  of  the  Commission  to  the 
amended  bill  of  complaint^  to  which  was  at- 
tached the  opinion  and  order  of  the  Com- 
mission. 

The  circuit  judges  certified  the  whole  case, 
and  it  comes  here  without  opinion,  decision, 
or  assignment  of  errors. 

Upon  the  grounds  stated  in  No.  339,  Dal- 
timore  &  0.  R.  Co.  t.  Interstate  Commerce 
Commission  [215  U.  S.  216,  ante,  164, 30  Sup. 
Ct.  Hep.  86],  the  certificate  is  dismissed 
and  tlie  case  remanded  to  the  Circuit  Court, 
with  directions  to  proceed  therein  in  con- 
formity with  law. 

Ordered  accordingly. 


PABLO  YORDI,  Ap^t., 

V. 

SUGENE  NOLTE,  United  States  Marshal 
of  the  Western  District  of  Texas. 

(See  S.  C.  Reporter's  ed.  227-233.) 

Sxtradltlon  —  complaint  —  foreign  rec- 
ord —  incorporation. 

1.  To  give  jurisdiction  to  a  United  States 
eommissioner  of  a  proceeding  to  extradite 
a  fugitive  from   the  justice   of  a   foreign 

Note. — On  the  sufficiency  of  the  papers 
in  extradition  proceedings — see  note  to  Ex 
jfMtrte  Hart,  28  L.R.A.  801. 

On  practice  and  procedure  in  extradition 
proceedings — see  notes  to  Cook  y.  Hart,  36 
L  ed.  U.  S.  934,  and  Whitten  t.  Tomlinson, 
40  L.  ed.  U.  S.  406. 
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I  state,  the  record  of  proceedings  before  the 
foreign  court,  and  the  depositions  of  wit- 
nesses therein  eontained,  upon  which  the 
extradition  proceeding  is  based,  need  not  be 
attached  to  the  complaint,  if  they  are  in  the 
custody  and  keeping  of  the  one  making  the 
complaint,  and  the  commissioner  is  pos- 
sessed of  the  information  which  they  con- 
tain, which  is  sufficient  to  satisfy  him  that 
the  proceeding  is  based  upon  real  grounds. 
[For  other  cases,  see  Extradition,  36-43.  lo 
Digest  Sup.   Ct.  1008.] 

Extradition  —  irregularity  In  complaint 
—  curing  at  liearlng. 

2.  The  irregularity,  if  any,  in  making  a 
complaint  in  extradition  proceedings  on  in- 
formation and  belief,  without  attaching 
thereto  the  record  of  the  foreign  court  which 
is  the  basis  of  the  proceeding,  is  cured  by 
the  production  at  the  hearing  of  such  rec- 
ord, which  is  sufficient  to  justify  the  deten- 
tion of  the  accused. 

[For   other   cases,    see    Extradition,    30-43.    In 
Digest  Sup.  Ct  lOOS.] 

[No.  382.] 

Submitted  October  22,   1000.     Decided  De- 
cember 6,   1900. 

APPEAL  by  petitioner  from  an  order  of 
the  District  Court  of  the  United  SUtes 
for  the  Western  District  of  Texas,  dischar- 
ging a  writ  of  habeas  corpus  to  secure  the 
release  of  petitioner,  who  was  held  in  cus- 
tody under  an  extradition  proceeding.  Af- 
firmed. 
See  same  case  below,  166  Fed.  921. 

Statement  by  Mr.  Chief  Justice  Fuller: 
*Pablo  Yordi,  being  detained  in  cus-  [228 
tody  by  the  United  States  marshal  of  the 
western  district  of  Texas,  obtained  from  the 
district  court  for  that  district  a  writ  of 
habeas  corpus  to  secure  his  release.  He  was 
charged  in  the  Republic  of  Mexico  with  the 
crime  of  "fraud  and  forgery  of  documents," 
and  a  warrant  for  his  arrest  was  duly  issued 
by  the  criminal  judge  of  the  city  of  Guada- 
lajara. He  avoided  arrest  in  Mexico  and 
fled  to  El  Paso,  Texas,  where  he  was  de- 
tained in  prison,  under  an  order  of  the 
United  States  commissioner,  awaiting  the 
issue  by  the  proper  authorities  of  an  order 
for  his  extradition. 

At  the  hearing  on  the  habeas  corpus,  it 
was  stipulated  that  the  crimes  in  the  com- 
plaint made  before  the  United  States  com- 
missioner were  extraditable  offenses  under 
the  existing  treaty  between  the  United 
States  and  Mexico;  that  at  the  time  of  the 
hearing  before  the  commissioner  the  com- 
plaint in  the  case,  made  by  A.  V.  Lomeli, 
consul  of  Mexico,  was  solely  upon  informa- 
tion and  belief;  that  he  had  no  actual  or 
personal  knowledge  of  the  commission  of 
any  offense,  but,  at  the  time  of  making  the 
complaint,  the  said  Mexican  consul  had  be- 
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fore  him  the  record  and  depositions  of  the 
witnesses  of  the  Republic  ojf  Mexico  in  the 
proceedings  before  the  criminal  judge  of 
Guadalajara. 

There  were  three  complaints  made  against 
Tordi.  The  first,  made  by  the  assistant 
United  States  attorney,  was  dismissed.  The 
second  and  third  were  made  by  the  Mexican 
consul. 

Upon  the  hearing  under  the  first  com- 
plaint the  record  and  evidence  contained  in 
the  proceedings  in  Mexico  were  introduced 
in  evidence  before  the  commissioner,  as  they 
were  also  on  the  hearing  on  the  second  com- 
plaint. The  commissioner  found  that  there 
was  probable  cause  to  belicTe  Yordi  guilty 
of  the  offense  of  uttering  a  forged  instru- 
ment in  the  state  of  Jalisco,  United  States 
of  Mexico,  on  or  about  the  26th  day  of  May. 
1908,  and  that  there  was  also  probable  cause 
to  believe  Yordi  had  committed  the  offense 
929]  *of  obtaining  money  by  means  of 
lulse  device  in  the  Mexican  state  men- 
tioned. The  commissioner  therefore  or- 
dered Yordi  to  be  held  for  extradi- 
tion to  the  Republic  of  Mexico  on  the 
charges  alleged  in  the  third  and  fourth 
eounts  of  the  complaint,  and  that  he  be 
committed  to  the  county  jail  of  £1  Paso 
county,  Texas^  to  await  the  action  of  the 
proper  authorities  in  the  city  of  Washing- 
ton, upon  demand  for  his  extradition  to  the 
Republic  of  Mexico. 

The  case  was  heard  before  Maxey,  District 
Judge,  who  discharged  the  writ  of  habeas 
corpus,  and  required  the  marshal  to  hold  the 
petitioner  in  custody  until  a  warrant  of  ex- 
tradition was  duly  issued.  From  this  final 
order  this  appeal  was  taken.  Judge  Maxey 's 
opinion  is  reported  in  166  Fed.  921. 

Mr.  Waters  Dayis  submitted  the  cause 
for  appellant: 

The  complaint  under  U.  S.  Rev.  Stat. 
§•5270,  U.  S.  Comp.  SUt.  1901,  p.  3691,  in 
order  to  confer  jurisdiction  upon  the  com- 
missioner, must  be  under  oath ;  and,  if  made 
upon  information  and  belief,  must  disclose 
upon  its  face  the  sources  and  details  of 
affiant's  information,  or  the  grounds  for  sup- 
posing the  defendant  to  be  guilty. 

Rice  V.  Ames,  180  U.  S.  371,  46  L.  ed.  677, 
21  Sup^  Ct.  Rep.  406;  Ex  parte  Lane,  6  Fed. 
88;  Re  Robb,  0  Sawy.  668,  19  Fed.  31;  Unit- 
ed States  V.  Tureaud,  20  Fed.  621;  Ex  parte 
McCabe,  12  L.R.A.  689,  46  Fed.  368;  Ex 
parte  Hart,  28  L.R.A.  801,  11  C.  C.  A.  166, 
26  U.  S.  App.  22,  63  Fed.  249. 

Assistant  to  the  Attorney  General  Rus- 
aell  submitted  the  cause  for  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  contention  of  appellant's  counsel  is 
U  li.  ed. 


that,  although  the  Mexican  consul  had  pos- 
session of  the  record  from  Mexico  and  the 
depositions  of  the  witnesses  therein  con- 
tained, which  embodied  the  proceedings  had 
before  the  judge  at  Guadalajara,  Mexico, 
including  the  testimony  of  witnesses,  which 
appeared  to  the  judge  amply  sufficient  to 
justify  an  order  for  the  apprehension  of  the 
accused,  nevertheless  there  was  still  neces- 
sary, in  order  for  the  commissioner  to  take 
jurisdiction  to  hear  the  application,  that 
either  the  record  from  Mexico  should  be 
attached  to  the  complaint,  or  that  the  com- 
plaint should  disclose  upon  its  face  the 
sources  of  the  consul's  information.  This 
record  from  Mexico  was  not  only  before  the 
Mexican  consul  when  he  made  the  complaint 
against  Yordi,  now  under  consideration,  but 
the  commissioner  was  'thoroughly  [230 
familiar  with  it,  as  it  had  been  introduced 
in  evidence  before  him  upon  the  hearing  of 
the  first  complaint. 

Judge  Maxey  was  of  opinion  that,  aa 
depositions  from  a  foreign  country  were  ad- 
missible in  evidence  upon  the  hearing  before 
the  commissioner,  they  were  also  to  be  ad- 
mitted for  the  purpose  of  vesting  jurisdic- 
tion in  the  commissioner  to  issue  the  war- 
rant; and  as,  in  this  case,  the  depositions 
were  in  themselves  sufficient  to  satisfy  the 
commissioner  that  the  prosecution  against 
the  accused  was  based  upon  real  grounds, 
and  not  upon  mere  suspicion  of  guilt,  it  was 
not  indispensable  to  the  jurisdiction  of  the 
commissioner  that  the  record  and  deposi- 
tions from  Mexico  should  be  actually  fas- 
tened to  the  complaint  when  they  were  in 
the  custody  and  keeping  of  the  consul,  and 
the  commissioner  was  already  in  possession 
of  the  information  which  they  contained. 
We  concur  in  these  views. 

The  general  doctrine  in  respect  of  extra- 
dition complaints  is  well  stated  by  Judge 
Ck>xe  in  Ex  parte  Stemaman,  77  Fed.  696, 
697,  as  follows: 

''The  complaint  should  set  forth  clearly 
and  briefly  the  offense  charged.  It  need  not 
be  drawn  with  the  formal  precision  of  an 
indictment.  If  it  be  sufficiently  explicit  to 
inform  the  accused  person  of  the  precise 
nature  of  the  charge  against  him,  it  is 
sufficient.  The  extreme  technicality  with 
which  these  proceedings  were  formerly  con- 
ducted has  given  place  to  a  more  liberal 
practice,  the  object  being  to  reach  a  correct 
decision  upon  the  main  question, — Is  there 
reasonable  cause  to  believe  that  a  crime  has 
been  committed  T  The  complaint  may,  in 
some  instances,  be  upon  information  and 
belief.  The  exigencies  may  be  such  that 
the  criminal  may  escape  punishment  unless 
he  is  promptly  apprehended  by  the  repre- 
sentatives of  the  country  whose  law  he  has 
violated.    From  the  very  nature  of  the  case 
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it  may  often  happen  that  such  representa- 
tive can  have  no  personal  knowledge  of  the 
crime.  If  the  offense  be  one  of  the  treaty 
crimes,  and  if  it  be  stated  clearly  and  ex- 
231]plicitly,  so  that  the  accused  knows  *ex- 
actly  what  the  charge  is,  the  com- 
plaint is  sufficient  to  authorize  the  com- 
missioner to  act.  The  foregoing  propo- 
sitions are,  it  is  thought,  sustained  by 
the  following  authorities:  Re  Farez,  7 
BlatcUf.  345,  Fed.  Cas.  No.  4,645;  Re 
Roth,  15  Fed.  506;  Re  Henrich,  5  Blatchf. 
414,  Fed.  Cas.  No.  6,369;  Ex  parte  Van 
Hoven,  4  Dill.  415,  Fed.  Cas.  No.  16,859; 
Re  Breen,  73  Fed.  458;  Ex  parte  Lane,  6 
Fed.  34;  Re  Herres,  33  Fed.  165;  Castro 
V.  De  Uriarte,  16  Fed.  93;  Re  Macdonnell, 
11  Blatchf.  79,  Fed.  Cas.  No.  8,771." 

It  was  argued  that  this  court  had  held 
otherwise,  particularly  in  Rice  v.  Ames,  180 
U.  S.  371,  45  L.  ed.  577,  21  Sup.  Ct.  Rep. 
406,  where  Mr.  Justice  Brown,  delivering 
the  opinion,  declared  that  several  counts  of 
the  complaint  were  obviously,  insuflicient, 
"since  the  charges  were  made  solely  upon 
information  and  belief,  and  no  attempt  was 
made  even  to  set  forth  the  sources  of  in- 
formation, or  the  grounds  of  affiant's  belief." 
But  Mr.  Justice  Brown  further  said  (pp.  375, 
376): 

"We  do  not  wish,  however,  to  be  under- 
stood as  holding  that,  in  extradition  pro- 
ceedings, the  complaint  must  be  sworn  to 
by  persons  having  actual  knowledge  of  the 
offense  charged.  This  would  defeat  the 
whole  object  of  the  treaty,  as  we  are  bound 
to  assume  that  no  foreign  government  pos- 
sesses greater  power  than  our  own  to  order 
its  citizens  to  go  to  another  country  to  in- 
stitute legal  proceedings.  This  is  obviously 
impossible.  The  ordinary  course  is  to  send 
an  officer  or  agent  of  the  government  for 
that  purpose,  and  Rev.  Stat.  §  5271,  U.  S. 
Comp.  Stat.  1901,  p.  3593,  makes  special 
provisions  that  'in  every  case  of  complaint 
and  of  a  hearing  upon  the  return  of  the 
warrant  of  arrest,  any  depositions,  war- 
rants, or  other  papers  offered  in  evidence, 
shall  be  admitted  and  received  for  the  pur- 
pose of  such  hearing,  if  they  shall  be  prop- 
erly and  legally  authenticated  so  as  to  en- 
title them  to  be  received  as  evidence  of  the 
criminality  of  the  person  so  apprehended, 
by  the  tribunals  of  the  foreign  country  from 
which  the  accused  party  shall  have  es- 
caped, and  copies  of  any  such  depositions, 
232]  *  warrants,  or  other  papers  shall, 
if  authenticated  according  to  the  law 
of  such  foreign  coimtry,  be  in  like  man- 
ner received  as  evidence,'  of  which  au- 
thentication the  certificate  of  the  diplo- 
matic or  consular  officer  of  the  United 
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States  shall  be  sufficient.  This  obviates  the 
necessity  which  might  otherwise  exist  of 
confronting  the  accused  with  the  witnesses 
against  him.  Now,  it  would  obviously  be 
in  consistent  to  hold  that  depositions,  which 
are  admissible  upon  the  hearing,  should  not 
also  be  admitted  for  the  purpose  of  vesting 
jurisdiction  in  the  commissioner  to  issue  the 
warrant.  Indeed,  the  words  of  the  statute^ 
'in  every  case  of  complaint,'  seem  to  con- 
template this  very  use  of  them.  If  the  of- 
ficer of  the  foreign  government  has  no  per- 
sonal knowledge  of  the  facts,  he  may,  with 
entire  propriety,  make  the  complaint  upon 
information  and  belief,  stating  the  sources 
of  his  information  and  the  grounds  of  his 
belief,  and  annexing  to  the  complaint  a 
properly  certified  copy  of  any  indictment  or 
equivalent  proceeding  which  may  have  been 
found  in  the  foreign  country,  or  a  copy  of 
the  depositions  of  witnesses  having  actual 
knowledge  of  the  facts,  taken  under  the 
treaty  and  act  of  Congress.  This  will  afford 
ample  authority  to  the  commissioner  for 
issuing  the  warrant." 

The  same  learned  judge  said  in  Grin  t.. 
Shine,  187  U.  S.  193,  47  L.  ed.  137,  23  Sup. 
Ct.  Rep.  103: 

*'A11  that  is  required  by  §  5270  is  that 
a  complaint  shall  be  made  under  oath.  It 
may  be  made  by  any  person  acting  under 
the  authority  of  the  foreign  government, 
having  knowledge  of  the  facts,  or,  in  the* 
absence  of  such  person,  by  the  official  repre- 
sentative of  the  foreign  government,  based 
upon  depositions  in  his  possession." 

We  think  the  evidence  produced  at  th» 
hearing  justified  the  detention  of  the  ac- 
cused and  corrected  any  irregularity  in  the 
complaint.  As  this  court  said  in  Nishimura 
Ekiu  V.  United  States,  142  U.  S.  662,  3& 
L.  ed.  1150,  12  Sup.  Ct.  Rep.  336: 

"A  writ  of  habeas  corpus  is  not  like  an  ac- 
tion to  recover  damages  for  an  unlawful  ar- 
rest or  commitment,  but  it  object  *i8  [2SS> 
to  ascertain  whether  the  prisoner  can  lawful- 
ly be  detained  in  custody;  and  if  sufficient 
ground  for  his  detention  by  the  government 
is  shown,  he  is  not  to  be  discharged  for 
defects  in  the  original  arrest  or  commit- 
ment. Ex  parte  Boll  man,  4  Cranch,  75, 
114,  125,  2  L.  ed.  554,  567,  570;  Coleman 
v.  Tennessee,  97  U.  S.  509,  519,  24  L.  .ed. 
1118,  1123;  United  States  v.  McBratney, 
104  U.  S.  621,  624,  26  L.  ed.  869,  870; 
Kelley  v.  Thomas,  15  Gray,  192;  R.  t. 
Marks,  3  East,  157;  Re  Shuttleworth,  » 
Q.  B.  651." 

The  District  Judge  was  right,  and  his 
final  order  discharging  the  writ  of  habea» 
corpus  is  affirmed. 

215  U.  8» 
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UNITED  STATES,  PIIT.  in  Err., 


(See  S.  C.  K«porter>.  ed.  233-246.) 

Appekl  —  criminal  case  —  imnstracUon 
of  ■Mtnto, 

1.  The  coustruetioa  of  a  statute  is  in- 
mlred  ■□  as  to  give  the  Suprems  Court  of 
thi  United  States  juriidiction  of  a  writ  of 
trror  to  the  United  States  diitrict  court  in 
IwliKlf  of  the  goTernment  in  a  criminal  es«e, 
under  the  act  of  March  2,  1007  (34  Stat. 
at  L.  1240,  chap.  2664,  U.  S.  CTomp.  Stat 
Supp.  1007,  p.  20D),  where  an  indictment 
•gainst  a  national  banli  officer  for  making 
fuse  reports  to  the  Comptroller  of  the  Cur- 
nney  is  quashed  because  such  oCIicer  is  not 
an  agent  within  the  meaning  of  the  statute 
deRnin);  the  crime. 


[For  a 


',  814- 


SIO,   Id  DJceit  8tip.  Ct.   100 
Criminal     law  —  fnlse     bank     report  — 
Comptroller  as  "agent." 

2.  The  Comptroller  of  the  Currency  is  an 
igent  within  the  provisions  nf  U.  S.  Rev. 
Stat,  g  5209,  U.  S.  Comp.  Stat.  1901,  p. 
HB7,  that  every  officer  of  a  national  banlc 
who  malces  any  false  entry  in  a  report  to 
any  agent  appointed  to  examine  the  affairs 
of  such  association  shall  be  guilty  of  a  mis- 
demeanor, and  it  is  immaterial  that  U.  S. 
Rev.  Stat,  g  6240.  U.  S.  Comp.  SUt.  1901, 
p.  3S16,  confers  power  upon  him  to  appoint 
niitable  agents  to  examine  the  affairs  of 
■ueh  banks. 

Statutes  ^  strict  constractlon  of  penal 

3.  The  rule  of  strict  construction  of  crim- 
inal statutes  does  not  require  that  the  nar- 
rawest  technical  meaning  be  given  to  the 
words  employed,  in  disregard  of  their  con- 
text, and  in  frustration  of  the  obvious  legis. 

[Par    other    caiifa,    see    Slatutcs.    434-404,    Id 
Dtfest  Sup.  Cl.  190S.] 

Banks  —  false    report  —  Intent    to    de- 

4.  Intent  to  injure  a  bank  by  a  fslie  re- 
port to  the  Comptroller  of  the  Currency  is 
not  negatived  as  matter  of  law  by  the  fact 
thtt  the  report  showed  the  bank  to  be  in 
better  condition  than  it  really  was, 

(No.  236.] 


1H  ERROIt  to  the  District  Court  of  the 
United  SUtes  for  the  Western  District 
at  Wisconsin  to  review  orders  quashing  cer- 
tain portions  of  an  indictment,  snd  sustain, 
iig  a  demurrer  to  the  remainder,  which 
•harged   defendants   with   making   false  en- 

NoiE. — On  constructinn  of  penal  statutes 
—sea  note  to  United  States  v.  Wiltberger, 
S  L.  cd.  U.  S.  37. 


tries  in  a  report,  to  deceive  the  Comptroller 
of  the  Currency  of  the  United  States.  Re- 
versed. 

See  same  case  below,  102  Fed.  6S7. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Fowler  ar- 
gued the  cause  and  filed  a  brief  for  plain- 
tiff in  error. 


Mr.  Justice  White  delivered  the  opinion 

of   the   court: 

The  trial  court  quashed  portions  of  each 
count  of  the  indictment  and  sustained  a  de- 
murrer to  the  remainder.  This  direct  re- 
view is  sought  because  of  the  contention 
that  the  rulings  in  question  were  based  on 
a  construction  of  Key.  Stat.  §  S200,  U.  S. 
Comp.  Stat.  1901,  p.  3497. 

Each  of  the  six  counts  charged  Corbett, 
one  of  the  defendants,  who  was  cashier  of 
the  Bank  of  Ladysmith,  a  national  banking 
association,  with  making  a  false  entry  as  to 
the  condition  of  the  bank  in  a  report  made 
to  the  Comptroller  of  the  Currency.  The 
charge  was  that  the  false  entry  was  made 
with  the  intent  to  injure  and  defraud  said 
association,  and  to  deceive  an  agent  ap- 
pointed to  examine  the  alTairs  of  such  asso- 
ciation, to  wit,  the  Comptroller  of  the  Cur- 
rency of  the  United  States.  Newman  and 
McGitI,  the  other  defendants,  who  were  di- 
rectoTS'and  respectively  president  and  vice 
president  of  the  bank,  were  cliarged  in  each 
count  with  having  with  like  intent  aided, 
abetted,  etc.,  Corbett  in  the  making  of  the 
false  entry.  The  motion  to  quash  was  di- 
rected against  that  portion  of  each  count 
which  charged  that  the  alleged  acts  were 
done  with  intent  to  deceive  an  agent  ap- 
pointed to  'examine,  etc.  The  de.  [2S7 
murrer  challenged  generally  the  sufficiency 
of  the  averments  of  each  count. 

It  is  insisted  that  there  is  no  jurisdiction 
to  review,  because  the  decision  below  was  not 
based  upon  the  invalidity  or  construction  of 
any  statute.  We  think  tliat,  within  the 
ruling  in  UniUd  States  v.  Keitel,  211  U.  S. 
370,  53  L.  ed.  230,  20  Sup.  Ct.  Rep.  123,  the 
construction  of  Rev.  Stat.  %  6209  was  in- 
volved. The  suggestion  of  want  of  jurisdic- 
tion ta  therefore  without  merit. 

In  disposing  of  the  merits,  we  shall  con- 
sider separately  the  rulings  on  the  motion  to 
quash  and  upon  the  demurrer. 

1.  The  motion  to  gtiaah. 

The  motion  was  sustained  upon  the  theory 
that  no  offense  was  stated  by  the  charge  of 
making  a  false  entry  in  the  report  to  the 
Comptroller  of  the  Currency,  with  the  in- 
tent to  deceive  an  agent  appointed  to  ex- 
amine the  affairs  of  the  bank,  vif.,  ths 
17S 
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Comptroller  of  the  Currency,  because  that 
official  was  not  such  an  agent.  While  this 
was  the  only  question  actually  decided,  ner- 
ertheless  the  reasoning  which  led  the  court 
to  the  conclusion  by  it  applied  went  further, 
and  caused  the  court  to  declare  that  the 
statute,  in  the  particular  mentioned,  was  iii 
effect  inoperative.  This  because  not  alone 
was  the  intent  to  deceive  the  Comptroller 
of  the  Currency  not  embraced,  but  also  the 
intent  to  deceive  an  agent  appointed  to  ex> 
amine  was  excluded  so  far  as  a  report  made 
to  the  Comptroller  was  concerned,  as  such 
agent  would  be  required  to  examine  the 
books  and  papers  of  the  bank,  and  not  a  re- 
port made  to  the  Comptroller. 

We  are  thus  called  u]>on  to  construe  Rev. 
Stat.  S  5209.  The  material  portion  of  that 
section  is  as  follows: 

"Every  president,  director,  cashier,  teller, 
derkj  or  agent  of  any  association  .  •  .  who 
makes  any  false  entry  in  any  book,  report, 
or  statement  of  the  association,  with  intent 

•  •    •    to  injure  or  defraud  the  association, 

•  •  •  or  to  deceive  .  •  •  any  agent 
appointed  to  examine  the  affairs  of  any  such 
association,  and  every  person  who  with  like 
intent  aids  or  abets  any  officer,  clerk,  or 
2S8]  agent  in  any  ^violation  of  this  sec- 
tion, shall  be  deemed  guilty  of  a  misde- 
meanor   •    •    ." 

Before  analyzing  its  text,  we  briefly  refer 
to  authorities  relied  upon  on  one  side  or  the 
other  as  affirming  or  denying  the  correctness 
of  the  construction  affixed  to  the  section  by 
the  court  below. 

In  United  States  t.  Bartow,  20  Blatclif. 
349,  30  Fed.  874,  Benedict,  District  Judge, 
sustained  a  motion  to  quash  certain  counts 
of  an  indictment,  which  charged  the  making 
of  a  false  entry  in  a  report  to  the  Comp- 
troller of  the  Currency,  with  the  intent  to 
deceive  that  officer,  and  held  in  a  brief  opin- 
ion that  the  Comptroller  was  not  an  agent 
appointed  to  examine  the  affairs  of  a  na- 
tional banking  association,  within  the  mean- 
ing of  the  statute. 

In  Cochran  t.  United  States,  157  U.  S. 
286,  39  L.  ed.  704,  15  Sup.  Ct.  Rep.  628, 
which  involved  a  review  of  convictions  un- 
der indictments  for  making  false  entries  in 
reports  made  to  the  Comptroller  of  the  Cur- 
rency^  in  violation  of  Rev.  Stat.  S  5209, 
passing  on  the  objection  that  no  one  except 
he  who  verified  reports  made  to  the  Comp- 
troller could  be  convicted  under  the  indict- 
ments, the  court,  among  other  things,  said 
(p.  294): 

"If  the  statements  of  Thomas  be  taken  as 
true,  he,  although  verifying  the  reports  as 
cashier,  could  not  be  held  criminally  liable 
for  their  falsity,  since  he  took  and  believed 
the  statements  of  Cochran  and  Sayre  as  to 
the  truth  and  correctness  of  such  reports. 
174 


If  this  be  true,  there  was  lacking  on  his  p«it 
that  intent  to  defraud  the  association,  or  to 
deceive  the  Comptroller  of  the  Currencgr* 
which  is  made,  by  %  5209,  a  material  eU- 
ment  of  the  offense." 

On  page  298  the  court  considered  a  ra- 
fusal  ta  give  an  instruction  which,  in  tlM 
course  of  defining  a  false  entry,  said: 

"The  intention  to  deceive  is  eseential  to 
constitute  a  violation  of  the  statute,  and  joa 
must  be  satisfied  beyond  a  reasonable  doahi 
from  the  evidence,  first,  that  the  defendants 
or  one  of  them  made  a  false  entry  in  said 
report;  and,  second,  that  it  was  made  with 
the  intention  of  misleading  or  deceiving 
*the  Comptroller  of  the  Currency,  or  [2S9 
some  other  person  or  persons  alleged  in  the 
said  indictment." 

It  was  held  that  the  refused  instructioii 
was  substantially  embodied  in  the  charge 
as  given,  wherein,  among  other  things,  the 
trial  court  said: 

"The  intent  must  have  been,  as  laid  in  the 
indictment,  to  mislead  and  deceive  one  ai 
these  parties,  either  some  of  the  officers  of 
the  bank  or  the  officer  of  the  government 
appointed  to  examine  into  the  affairs  of  the 
bank.  •  •  .  So  that  you  must  find  not 
only  the  fact  that  there  was  an  omission  to 
make  the  proper  entry,  but  that  with  it  was 
an  intent  to  conceal  the  fact  from  somebody 
who  was  concerned  in  the  bank,  or  concerned 
in  overseeing  it,  and  supervising  its  opera* 
tions  and  the  conduct  of  its  business." 

Since  the  decision  of  the  Cochran  Case, 
and  without  citing  that  case  on  that  subject, 
in  Clement  v.  United  States,  149  Fed.  305 
(79  C.  C.  A.  243),  the  circuit  court  of  ap- 
peals for  the  eighth  circuit,  considering  an 
objection  that  an  allegation  in  a  count  was 
immaterial  which  chnrged  that  a  false  en- 
try was  made  in  a  report  to  the  Comptroller 
of  the  Currency,  with  intent  to  deceive  that 
official  and  any  agent  who  might  be  ap- 
pointed to  examine  the  affairs  of  a  bank, 
said   (p.  316): 

"That  is  quite  correct  so  far  as  the  alle- 
gation concerning  the  intent  to  deceive  the 
Comptroller  is  concerned.  Such  intent  is 
not  one  of  those  requisite  under  §  5209  to 
constitute  an  offense.  But  the  contention 
is  not  correct  in  so  far  as  the  allegation  re- 
lates to  the  intent  to  deceive  an  agent  who 
might  be  appointed  to  examine  the  affairs 
of  the  bank." 

Irrespective  of  the  direct  conflict  betweea 
the  statement  just  quoted  and  the  reason- 
ing of  the  court  below  in  the  case  at  bart 
it  is  apparent  that  neither  the  Bartow  aor 
the  Clement  Case,  in  view  of  the  Coehram 
Case,  can  be  considered  as  persuasive.  The 
Cochran  Case,  however,  it  is  urged  should 
not  be  treated  as  authority,  because  It  d< 
not  appear  that  any   question   was 
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eoneeming  the  eonstnietion  of  the  statute  I 
in  the  particular  now  controverted,  but  that 
S40]  the  meaning  *of  the  statute  was  taken 
for  granted,  and  hence  the  mere  assumption 
which  was  indulged  in  deciding  the  Cochran 
Case  should  not  now  prevent  a  determina- 
tion of  the  significance  of  the  language  of 
the  statute.  As  the  report  of  the  Cochran 
Case  indicates  that  the  premise  relied  on 
is  true,  we  come  to  consider  the  meaning  of 
the  section  as  an  original  question. 

The  report  to  the  Comptroller,  in  which 
the  entries  were  charged  to  have  been 
false,  and  to  have  been  made  with  the  in- 
tent to  deceive  that  officer  as  an  agent  ap- 
pointed to  examine,  etc.,  was  clearly  one 
made  under  the  provisions  of  Rev.  Stat.  § 
5211,  U.  S.  Comp.  Stat.  1901,  p.  3498,  which 
reads  as  follows: 

"Every    association    shall    make    to    the 
Comptroller  of  the  Currency  not  less  than 
five  reports  during  each  year,  according  to 
the  form  which  may  be  prescribed  by  him, 
verified  by  the  oath  or  afiirmation  of  the 
president  or  cashier  of  such  association,  and 
attested  by  the  signature  of  at  least  three 
of   the   directors.     Each  such   report  shall 
exhibit    in    detail    and    under    appropriate 
heads  the  resources  and   liabilities  of  the 
[associations]   [association]  at  the  close  of 
business  of  any  past  day  by  him  specified; 
and  shall  be  transmitted  to  the  Comptroller 
within  five  days  after  the  receipt  of  a  re- 
quest or  requisition  therefor  from  him." 

The  authority  conferred  by  this  section 
upon  the  Comptroller  is  but  one  among  the 
comprehensive  powers  with  which  he  is  en- 
dowed by  the  statute  for  the  purpose  of  ex- 
amining and  supervising  the  operations  of 
national    banks,   preventing   and   detecting 
Tiolationa  of  law  on  their  part,  appointing 
receivers  in  case  of  necessity,  etc.     From 
the  nature  of  these  powers  it  would  seem 
clear  that  the  Comptroller  is  an  officer  or 
agent  of   the  United  States,   expressly  as 
well  as  impliedly  clothed  with  authority  to 
examine  into  the  affairs  of  national  banking 
usociations,   and    therefore   a    false   entry 
made  in  a  report  to  him  is  directly  em- 
braced in  the  provision  of  Rev.  Stat  §  5209. 
But  it  is  argued  while  this  may  be  abstract- 
ly true,  it  is  not  so  when  the  provision  of 
Rey.  8Ut  §  5240,  U.  S.  Comp.  SUt.  1901, 
P-  3516,  is  considered,  conferring  power  up- 
*4i]  on  the  •Comptroller,  with  the  approval 
of  the  Secretary  of  the  Treasury,  to  appoint 
■uitable  agents  to  make  an  examination  of 
^e  affairs  of  every  national  banking  asso- 
^tion.     Because  of  this  power,   the  con- 
ation is  that  the  words,  "any  agent  ap- 
pointed to  examine  the  affairs  of  any  such 
bank,''   should   be  construed  as  embracing 
only    the    subordinate    agents    whom    the 
Comptroller     la     authorised     to     appoint. 
ft4  L.  ed. 


But  to  so  bold,  we  think,  would  do 
violence  to  the  text  of  §  5209,  and  conflict 
with  its  context,  and  would,  besides,  frus- 
trate the  plain  purpose  which  the  section 
as  a  whole  was  intended  to  accomplish,  es- 
pecially if  it  be  considered  in  the  light  of 
cognate  provisions  of  the  statute.  We  say 
the  first,  because  the  particular  words  of  the 
text  relied  upon,  ''any  agent  appointed  to 
examine,"  etc.,  are  all-embracing,  and  can- 
not reasonably  be  held  to  exclude  the  Comp- 
troller, the  principal  agent  endowed  by  the 
statute  with  the  power  to  examine  national 
banks.  Indeed,  the  words  "any  agent" 
would  seem  to  have  been  used  in  the  broad- 
est sense  for  the  express  purpose  of  exclud- 
ing the  possibility  of  the  contention  now 
made.  Nor  does  the  fact  that  the  section 
of  the  Revised  Statutes  empowering  the 
Comptroller  to  call  for  reports  from  national 
banks  is  contained  in  a  section  subsequent 
to  the  one  which  embodies  the  provision  au- 
thorizing the  Comptroller  to  appoint  agents 
to  examine  give  force  to  the  contention  that 
the  Comptroller  cannot  be  embraced  by  the 
words  "any  agent."  The  provision  in  ques- 
tion was  originally  contained  in  the  act  of 
1864,  which,  moreover,  forbade  certain  acts 
in  the  transaction  of  the  affairs  of  national 
banks,  empowered  the  Comptroller  of  the 
Currency  to  exercise  supervisory  power,  to 
call  for  reports  from  the  associations,  and 
to  bring  into  play  other  authority  substan- 
tially as  found  in  the  law  as  now  existing. 
This  was  followed  by  the  provision  giving 
to  the  Comptroller  the  right  to  appoint 
subordinate  examiners,  the  whole  being  con- 
cluded by  a  section  containing  provisions 
which  are  now  substantially  embodied  in 
Rev.  Stat.  §  5209.  It  is  apparent  that  such 
provisions  embraced  acts  *forbidden  [242 
and  matters  regulated  by  previous  sections, 
including  the  reports  to  be  made  by  the  as- 
sociations to  the  Comptroller,  and  the  exam- 
ination of  books  and  papers  by  the  agents 
appointed  by  the  Comptroller.  The  intention 
cannot  be  reasonably  imputed  of  punishing 
an  intent  to  deceive  a  subordinate  of  the 
Comptroller  by  means  of  false  entries  in  a 
report  required  to  be  made  directly  to  the 
Comptroller,  and  for  his  information  and 
guidance,  and  yet,  at  the  same  time,  not 
to  punish  the  intent  to  deceive  the  very 
officer  to  whom  the  report  was  to  be  made. 
Including  the  reports  to  be  made  to  the 
Comptroller  in  the  comprehensive  grouping 
of  the  section  excludes  the  conception  that 
such  officer  was  not  considered  as  embraced 
in  the  words  "any  officer  appointed,"  etc. 
But  the  argument  is  that,  however  cogent 
may  be  the  considerations  just  stated,  they 
are  here  inapplicable,  because  the  statute  is 
a  criminal  one,  requiring  to  be  strictly  con- 
strued.   The  principle  is  elementary,  but  the 
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api^ication  here  souglit  to  be  made  is  a  mis- 
taken one.  The  mle  of  strict  eonstmeticm 
does  not  require  that  the  narrowest  tech- 
nical meaning  be  giren  to  the  words  em- 
ployed in  a  criminal  statute,  in  disregard  of 
their  context,  and  in  frustration  of  the  ob- 
Tious  legislatire  intent.  United  States  t. 
Hartwell,  €  Wall.  385,  18  L.  cd.  830.  In 
that  case,  answering  the  contention  that 
penal  laws  are  to  be  construed  strictly,  the 
court  said  (p.  395) : 

"The  object  in  construing  penal  as  well 
as  other  statutes  is  to  ascertain  the  legis- 
lative intent.  .  .  •  The  words  must  not 
be  narrowed  to  the  exclusion  of  what  the 
legislature  intended  to  embrace;  but  that 
intention  must  be  gathered  from  the  words, 
and  they  must  be  such  as  to  leave  no  room 
for  a  reasonable  doubt  upon  the  subject 
•  .  .  The  rule  of  strict  construction  is 
not  violated  by  permitting  the  words  of  the 
statute  to  have  their  full  meaning,  or  the 
more  extended  of  two  meanings,  as  the  wider 
popular  instead  of  the  more  narrow  tech- 
nical one;  but  the  words  should  be  taken 
in  such  a  sense,  bent  neither  one  way  nor 
the  other,  as  will  best  manifest  the  legisla- 
tive intent." 

248]  *It  is  to  be  observed  that  the  rule 
thus  stated  affords  us  ground  for  extending 
a  penal  statute  beyond  its  plain  meaning. 
But  it  inculcates  that  a  meaning  which  is 
within  the  text  and  within  its  clear  intent 
is  not  to  be  departed  from  because,  by  re- 
sorting to  a  narrow  and  technical  inter- 
pretation of  particular  words,  the  plain 
meaning  may  be  distorted  and  the  obvious 
purpose  of  the  law  be  frustrated.  Bolles 
T.  Outing  Co.  175  U.  S.  262,  265,  44  L.  ed. 
156,  157,  20  Sup.  Ct.  Rep.  94,  and  especially 
United  States  v.  Union  Supply  Co.,  decided 
this  term.  [215  U.  S.  50,  ante,  87,  30  Sup. 
Ct.  Rep.  15.] 

Indeed,  the  aptness  of  the  application  of 
the  principle  just  stated  to  the  case  in  hand 
is  well  illustrated  by  the  following  consid- 
erations: If,  by  distorting  the  rule  of  strict 
construction,  we  were  to  construe  the  words 
of  the  statute,  "any  agent  appointed  to  ex- 
amine," so  as  to  exclude  the  Comptroller 
of  the  Currency,  the  principal  agent  appoint- 
ed for  such  purpose,  by  the  same  method 
we  should  be  compelled  to  adopt  the  rea- 
soning of  the  court  below,  and  to  narrow 
the  statute  so  as  to  exclude  the  intent  to 
deceive  by  false  entries  in  the  report,  an 
agent  to  whom  the  report  was  not  to  be 
made,  and  who  might  not  be  called  upon  to 
examine  the  same;  thus,  in  effect,  as  to  in- 
tent to  deceive  any  agent,  destroying  the 
statute.  And  this  impossible  conclusion  at 
once  serves  to  point  oat  the  correctness  of 
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the  interpretation  of  the  statute 
the  Cochran  Case,  that  the  intent  to  deoeivs^ 
for  which  the  statute  provides,  is  an  intent 
to  deceive  the  official  agents  coneemed  ia 
overseeing  the  bank  and  supervising  its  oper* 
ation  and  the  conduct  of  its  business,  wm* 
eluding,  of  necessity,  the  Comptroller  of  the 
Currency  and  the  subordinate  agents  or  ex- 
aminers whom  the  statute  authorised  him 
to  appoint. 

2.  The  demurrer. 

Where  intent  is  an  essential  ingredient 
of  a  crime,  it  is  settled  that  such  intent 
may  be  charged  in  general  terms,  and  that 
the  existence  of  the  intent  becomes,  there- 
fore, a  question  to  be  determined  by  tiM 
jury  upon  a  consideration  of  all  the  fsets 
and  circumstances  of  the  case.  Evans  t. 
United  *SUtes,  153  U.  S.  594,  38  L.  ed.  [244 
834,  14  Sup.  Ct.  Rep.  934.  It  is,  of  coone, 
to  be  conceded  that  where  the  facts  charged 
to  have  been  done  with  criminal  intent  are 
of  such  a  nature  that,  on  the  face  of  the 
indictment,  it  must  result  as  a  matter  of 
law  that  the  criminal  intent  could  not,  wi- 
der any  possible  circumstances,  have  exist- 
ed, the  charge  of  such  intent,  in  general 
terms,  would  raise  no  issue  of  fact  proper 
to  go  to  a  jury.  It  was  upon  the  conception 
that  the  facts  alleged  in  the  indictment  wi- 
der consideration  excluded  the  possibility, 
under  any  circumstances,  of  the  existence 
of  the  particular  criminal  intent  charged, 
that  the  court  below  was  led  to  sustain  the 
demurrer.    The  court  said: 

"The  indictment  also  charges  that  the  en- 
tries were  made  with  intent  to  injure  and 
defraud  the  bank  itself;  but  how  this  could 
be  does  not  appear.  It  is  barely  possible 
that  some  harm  might  indirectly  have  come 
to  the  bank  by  the  publication  of  the  false 
report  in  the  vicinity  of  the  place  where  the 
bank  was  located,  but  this  possibility  is  not 
sufficient  to  show  the  definite  intent  shown 
by  the  statute.  The  report  must  have  been 
made  with  the  purpose  on  the  part  of  those 
signing  it  to  injure  and  defraud  the  bank. 
The  report  could  not  possibly  change  the 
actual  condition  of  the  bank,  and  a  false 
report  showing  a  better  condition  than  in 
fact  existed  might  as  readily  be  a  benefit 
to  the  bank  as  a  detriment.  At  all  events, 
the  detriment  would  be  merely  speculativei, 
insufficient  to  afford  proof  of  a  positive 
intent  to  injure  and  defraud  the  bank." 
[162  Fed.  688.] 

But  to  these  views  we  cannot  give  our 
assent.  Because  the  false  entries  in  the 
report  showed  the  bank  to  be  in  a  more 
favorable  condition  than  it  was  in  truth  did 
not  justify  the  conclusion  that  the  entrise 
in  the  report  could,  under  no  circumstaaesi^ 
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haTe  been  made  with  the  intent  to  iojnre 
the  bank,  unless  it  be  true  to  say  that  it 
must  follow,  as  a  matter  of  law,  that  to 
falsely  state  in  an  official  report  a  bank 
to  be  in  a  better  condition  than  it  really 
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is,  under  every  and  all  circumstances,  is  to  g    ^    r      iter's  ed.  240-251.) 

benefit,  and  not  to  mjure,  the  bank.     But  '^ 

245]  Hhis    view    would    do    violent    to  Removal    of   causes  -  codefendanU  - 

the    statute,    which     exacts    truthful    re-  dismissal  as  to  resident  —  effect. 

ports,      upon      the     conception     that     the  The  dismissal,  against  the  contention  of 

knowledge    by    the    officials    of    the    gov-  plaintiff,  after   the  expiration  of  the  time 

emnient    of    the    true    condition    of    the  prescribed   by   statute   for   the   removal   of 

bank    is    conclusive    to    the    safeguarding  causes  from  the  state  to  the  Federal  court, 

of  its  interests  and  its  protection  from  in-  <>'  .«:"  t*'^'''?  '^^"''*'  "^^^  brought  against  a 

J                 Ti.               1     1  *   11-.     -i-v:-*  resident  and  a  nonresident,  so  far  as  it  af- 

jury  and  wrong     It  was  undoubtedly  withm  ^^^^  ^^^  ^^^^^^^  ^^^  ^^^  '^      .^^  ^^^  ^^^^ 

the  power  of  the  Comptroller  of  the  Cur-  ^ourt  of  jurisdiction   to   proceed  with   the 

rency,  if  the  bank  was  out  of  line,  or  if  its  cause  against  the  latter,  or  entitle  him  to 

affairs   were  in  a  disordered  or  precarious  remove  the  cause  to  the  Federal  court. 

condition,   or   if   its   officers   had   embarked  t^'^or  other  cases,  see  Remoyol  of  Causes,  243- 
,.              ..             iiAj*---       1        t  246,  in  Digest  Sup.  Ct.  1008.] 
m  transactions  calculated  to  injuriously  af- 
fect the  financial  condition  of  the  bank,  to  r^^^  2.1 
apply  a  corrective,  and  thus  save  the  bank 

from  injury  and  future  loss.    Certainly,  as  Argued  October  22,  1909.   Decided  December 

a  matter  of  law,  it  cannot  be  held,  although  6,   1909. 
such  transactions  were  concealed  in  a  report 

made  to  the  Comptroller  by  false  statements  T  N  ERROR  to  the  Circuit  Court  of  the 

exhibiting  a  more  favorable  condition  of  the  1    United  States  for  the  Western  District  of 

bank  than  would  have  appeared  if  the  truth  New  York  to  review  an  order  setting  aside 

had  been  stated,  that  no  intent  to  injure  the  service  of  summons  and  dismissing  an 

the  bank  could  possibly  be  imputed,  even  action  brought  to   recover  the  amount  al- 

although  the  necessary  eflfeet  of  the  false  legcd  to  be  due  on  a  construction  contract, 

statement  was  to  prevent  the  Comptroller  which  had  been  removed  to  it  from  a  state 

from   exerting  the   powers   conferred   upon  court.    Reversed. 

him  by  law  for  the  protection  of  the  bank  See  same  case  below,  150  Fed.  666. 
from  injury.    And  these  considerations  also  The  facts  are  stated  in  the  opinion, 
.ffectually  dispose  of  the  theory  that  the  j^r.  Clarence  M.  Bushncll  argued  the 
tcts  charged  to  have  been  falsely  reported.  ^^^^  ^^  f^^^  ^  brief  for  plaintiff  in  error, 
in  and  of  themselves,  were  of  such  a  char- 
acter  as    to    exclude    the    possibility    of   a  Mr.   C.   Walter   Artz   argued   the   cause 
criminal   intent   to   injure   the   bank.     The  and  filed  a  brief  for  defendant  in  error, 
counts  charged  false  entries  as  to  the  amount 

of  bad  debts  due  the  bank,  as  to  the  sus-  Mr.     Justice     McKenna     delivered     the 

pcnded  paper  held  by  the  bank,  as  to  the  opinion   of  the  court: 

amount  due  the  bank  by  its  president  as  '^^^^  parties  were  respectively  plaintiff  and 

indorser.  guarantor,  or  otherwise,  and  as  to  defendant  in  the  court  below,  and  we  shall 

the  assets  of  the  bank,  by  reporting  that  it  ^^  designate  them. 

owned  various  pieces  of  real  estate  which  The  plaintiflf  brought  suit  against  the  de- 
it  really  only  held  as  security.  We  are  of  fondant  and  the  Pittsburg,  Sliawmont,  & 
opinion  that  the  alleged  false  statements  Northern  Railroad  Company  in  the  supreme 
did  not  so  exclude  the  possibility  of  an  in-  <**^"^^  ^^  ^''^^  county,  New  York,  for  the  sum 
tcntion  to  injure  the  bank  as  to  justify  so  '^^  $43,038.88,  upon  a  contract  entered  [247 
declaring  as  a  matter  of  law,  and  that  the  >"^  between  the  defendant,  the  Interior  Con- 
case  should  have  been  submitted  to  a  jury  struc^^Jo"  &  Improvement  Company,  and  the 
to  determine  the  question  of  intent  in  the  Plaintiff,  by  which  the  construction  company 


light  of  all  the  facts  and  circumstances  ex 
isting  at   the  time  of   the   making  of  the 
alleged  false  entries. 
Reversed. 


agreed  to  construct  certain  portions  in 
Pennsylvania  and  New  York  of  the  line  of 
the  railroad  company,  and  for  materials 
and  the  use  of  certain  articles  by  the  rail- 
road. It  is  alleged  in  the  petition  of  the 
plaintiff  that  the  railroad  company  was  or- 
ganized by  the  consolidation  of  other  rail- 


246]     ♦Mr.    Justice    McKenna    and    Mr. 

Justice  Day  do  not  think  the  Coraptrollei 

i«  within  the  words  "any  agent,"  and  dis-        Note.— On  removal  of  causes  where  sepn^ 

"ent  from  that  ruling.     In  other  respects    rable  controversy  exists — see  note  to  Miller 

they  concur.  v.  Clifford,  6  L.*R.A.(N.S.)  49. 
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road  oompanies,  and,  for  the  purpose  of 
carrying  out  the  plans  of  such  con- 
solidation, undertook  the  construction  of 
a  railroad  from  certain  points  in  Pennsyl- 
vania to  the  Tillage  of  Angelica,  in 
the  state  of  New  York.  That  in  pursuance 
of  this  purpose  the  railroad  company  en- 
tered into  a  contract  with  the  construction 
company,  and  in  payment  for  the  construe 
tion  of  the  railroad  agreed  to  issue  and  did 
issue  to  the  company  its  stock  and  bonds, 
which  were  largely  in  excess  of  cost  of  con- 
struction. That  the  construction  company 
was  organised  solely  for  the  purpose  of 
building  the  railroad,  and  to  secure  to  the 
promoters  and  organizers  thereof  the  profits 
to  be  made  by  the  construction  of  the  rail- 
road and  the  manipulation  of  securities. 
That  the  officers,  directors,  and  owners  of 
the  majority  of  the  capital  stock  of  the 
railroad  had  like  relation  to  the  construc- 
tion company,  and  the  management  of  the 
latter  was  controlled  by  them.  And  it  is 
averred  that  the  construction  company  wa» 
the  agent  and  representative  of  the  railroad 
company,  and  that  the  latter  became  and  i>> 
responsible  and  liable  for  the  acts  and  ob- 
ligations of  the  construction  company.  Due 
performance  by  plaintiff  of  its  contract  is 
alleged. 

•  It  is  further  alleged  that  the  railroad 
company  is  a  New  York  corporation  and 
the  construction  company  is  a  New  Jersey 
corporation. 

There  waa  personal  service  of  the  sum- 
mons on  the  railroad  company  on  the  24tli 
of  October,  1904.  That  company  appeared 
and  answered.  The  service  upon  the  con- 
struction company  was  made  on  the  16tli 
of  November,  1904,  by  serving  the  summons 
248]  on  the  secretary  of  state  *of  the  state 
of  New  York.  The  eonstruction  company 
made  a  motion  to  set  aside  the  service  of 
summons  on  the  ground  that  it  was  ir- 
regular and  void.  The  company  made  no 
other  appearance.  The  motion  was  denied, 
and  appeal  waa  taken  to  the  appellate  di- 
vision of  the  court.  That  court  affirmed 
the  ruling,  and  denied  leave  to  appeal  to 
the  court  of  appeals.  The  construction 
company's  time  to  answer  was  extended  to 
February  6,  1905,  and,  upon  motion  of  the 
company,  the  case  was  removed  to  the  Unit- 
ed States  circuit  court  on  the  ground  of 
a  separable  controversy,  but  was  subse- 
quently remanded  upon  motion  of  the  plain- 
tiff. The  motion  to  set  aside  the  service  of 
summons  was  denied.  135  Fed.  619.  Upon 
the  return  of  the  case,  to  the  state  court,  a 
motion  was  made  by  the  construction  com- 
pany to  extend  its  time  to  appear  and  an- 
swer in  the  action  until  twen^  days  after 
the  determination  of  the  motion  then  pend- 
ing, made  in  behalf  of  the  railroad  com- 
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pany,  to  compel  the  plaintiff  to  elect  wliidi 
defendant  it  would  proceed  agaiost»  to  tb^ 
exclusion  of  the  other.  The  motion 
denied,  also  that  made  by  the  railroad 
pany.  The  referee  to  whom  the 
raised  by  the  railroad  company  had  bean 
referred,  to  hear  and  determine,  reported 
dismissing  the  complaint  as  to  that  com- 
pany, and  judgment  thereon  was  entered  on 
the  26th  of  October,  1905.  The  judgment 
was  affirmed  by  the  appellate  division  of  the 
supreme  court.  But^  pending  the  appeal, 
upon  motion  of  the  construction  companj 
the  case  was  removed  to  the  circuit  oour^ 
but  that  court  remanded  the  case,  saying^ 
that,  "until  the  determination  of  the  ap- 
peal by  the  codefendant,  in  the  absence 
of  fraud  or  improper  joinder  of  defcndanta 
for  the  purpose  of  interfering  with  or  ob* 
structing  the  construction  company's  right 
of  removal,  it  is  not  thought  that  a  sepam- 
ble  controversy  exists."     143  Fed.  G87. 

On  the  23d  of  September,  1905,  an  affidavit 
of  the  'default  of  the  construction  com-  [248 
pany  having  been  filed,  an  order  was  made 
in  the  supreme  court,  reciting  the  fact  and 
the  facts  showing  such  default,  and  appoint- 
ing a  referee  "to  take  proofs  of  the  cause 
of  action  set  forth  in  the  plaintiff's  oom- 
plaint."  The  referee  reported  that  them 
was  due  plaintiff  the  sum  of  $47,3234^1« 
The  report  was  confirmed  and  judgment  en- 
tered for  that  amount. 

Subsequently,  the  appellate  division  linT- 
inj^  sustained  the  judgment  dismissing  the 
notion  as  to  the  railroad  company,  the  cmae 
was  agsiin,  on  the  motion  of  the  company, 
removcvl  to  the  circuit  court,  and  a  motion 
mado  in  that  court  to  set  aside  the  sorvien 
of  summons  on  the  construction  company, 
and  to  vacate  the  judgment.  Concurrently 
with  that  motion,  plaintiff  moved  to  in> 
mand  the  case  to  the  state  court.  The  mo- 
tion of  the  construction  company  wmn 
granted,  and  the  action  dismissed  for  want 
of  jurisdiction  over  the  company.  150  Fed* 
666. 

The  motion  was  granted  on  the  groond 
that  the  facts  showed  that  the  compmny 
had  ceased  to  do  business  in  the  state  end 
held  no  property  therein. 

It  will  be  seen  that  a  question  of  jnrin* 
diction  alone  is  presented,  the  circuit  eonrt- 
certifying  "that  no  evidence  was  intro- 
duced upon  the  hearing  of  the  motion,  tbe 
issue  being: 

"1.  Whether  this  court  had  obtained  jii» 
risdiction  over  this  defendant  by  the  senr- 
ice  of  a  sununons  upon  the  secretary  of 
state  of  the  state  of  New  York,  as  provided 
by  §  16  of  the  general  corporation  law  of 
said  state  of  New  York. 

"2.  Whether  the  proceedings  in  and  tlie 
decisions  of  the  courts  of  the  state  of  Nev^ 
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York,  construing  said  corporation  law,  were 
controlling  upon  this  court. 

"3.  Whether  the  proceedings  taken  by 
i&id  defendant  in  said  state  court  are  rea 
judicata  upon   defendant." 

But  there  is  a  question  of  jurisdiction 
panimount  to  that  passed  on  by  the  circuit' 
court.  It  win  be  observed  that  the  action 
igiinst  the  railroad  company  was  not  dia- 
250]  missed  by  'plaintiff,  but,  against  its 
contention,  by  the  supreme  court  of  the  state, 
whose  judgment  was  aflirmed,  also  against 
its  contention,  by  the  appellate  division  of 
tlitt  court.  This  did  not  take  jurisdiction 
from  the  state  court  to  proceed  against  the 
construction  company,  nor  make  the  judg- 
ment against  it  invalid. 

It  was  held  in  Powers  ▼.  Chesapeake  k  0. 
E.  Co.  109  U.  S.  92,  42  L.  ed.  673,  18  Sup. 
Ct  Rep.  264,  that  a  case  may  become  re- 
movable after  the  time  prescribed  by  stat- 
ute, upon  the  ground  of  a  separate  contro- 
versy, upon  the  subsequent  discontinuance 
of  the  action  by  the  plaintiff  against  the  de- 
fendants, citizens  of  the  same  state  with 
the  plaintiff.     In   Whitcomb  t.   Smithson, 
175  U.  S.  at  637,  44  L.  ed.  at  304,  20  Sup. 
Ct  Rep.  at  249,  the  Powers  Case  was  com- 
nented  on,  and  a  different  effect  was  as- 
cribed to  a  ruling  of  the  court  dismissing 
the  action  as  to  one  of  the  defendants  than 
to  a  discontinuance  by  the  voluntary  act 
of  the  plaintiff.     The  action  was  against 
Whitcomb  and  another,  who  were  receivers 
of  the  Wisconsin  Central  Company,  and  the 
Chicago  Great  Western  Railway  Company, 
^^^  personal  injuries  received  by  Smithson 
while  serving  the  Chicago  Great  Western 
^ilway  Company  as  a  locomotive  fireman 
^  A  collision  between   the   locomotive  on 
which  he  was  at  work  and  another  loco- 
'Jjotive  operated  by  the  receivers  appointed 
"y  United  States  circuit  court.     The  case 
^i^Q  to  trial,  and,  at  the  close  of  the  tcs- 
"ttiony,    counsel    for    the    Chicago    Great 
/^••tem  Railway  Company  moved  that  the 
^^'y  be  "instructed  to  return  a  verdict  in 
^^*lf  of  that  defendant,"  which  motion  the 
*^tl  granted.     An    application    was    then 
2J^«  by  the  receivers  to  remove  the  case  to 
^^  circuit  court  of  the  United  States,  which 
J|M  denied.    The  court  instructed  the  jury 
^    x^tum  a  verdict  for  the  railway  com- 
■^^y,  which  was  done,  and  thereupon  the 
^^^^  went  to  the  jury,  who  returned  a  ver- 
■^t  against  the  receivers,  upon  which  judg- 
J**>tt  was  entered.     The  judgment  was  af- 
^*^ed  by  the  supreme  court  of  Minnesota 
i^l  Minn.  216,  73  N.  W.  863],  to  which  a 
^^t  of  error  was  issued  from  this  court, 
^^asing  on  motions  to  dismiss  or  afiirm,  and 
^'^•^roring  the  contention  of  the  receivers  that 


the  court  directed  a  verdict  in  favor  of  the 
railway  company,  this  court  said  by  the 
chief  justice:  "This  might  have  been  so  if, 
when  the  cause  was  called  for  trial  in  the 
state  court,  plaintiff  had  discontinued  his 
action  against  the  railway  company,  and 
thereby  elected  to  prosecute  it  against  the 
receivers  solely,  instead  of  prosecuting  it 
on  the  joint  cause  of  action  set  up  in  the 
complaint  against  all  of  the  defendants. 
Powers  V.  Chesapeake  &  O.  R.  Co.  169  U.  8. 
92,  42  L.  ed.  673,  18  Sup.  Ct.  Rep.  264. 
But  that  is  not  this  case.  The  joint  lia- 
bility was  insisted  on  here  to  the  close  of 
the  trial,  and  the  nonliability  of  the  railway 
company  was  ruled  in  invitum.  .  .  . 
This  was  a  ruling  on  the  merits,  and  not 
a  ruling  on  the  question  of  jurisdiction.  It 
was  adverse  to  plaintiff,  and  without  his 
assent,  and  the  trial  court  rightly  held  that 
it  did  not  operate  to  make  the  cause  then 
removable,  and  thereby  to  enable  the  other 
defendants  to  prevent  plaintiff  from  taking 
a  verdict  against  them.'' 

Tlie  Whitcomb  Case  and  the  Powers  Case 
are  commented  on  and  impliedly  approved  in 
Chesapeake  &  O.  R.  Co.  v.  Dixon,  179  U.  S. 
137,  138,  45  L.  ed.  124,  125,  21  Sup.  Ct. 
Rep.  67,  and  again  in  Kansas  City  Suburban 
Belt  R.  Co.  V.  Herman,  187  U.  S.  63,  47  L. 
ed.  76,  23  Sup.  Ct.  Rep.  24;  Fritzlen  v. 
Boatmen's  Bank,  212  U.  S.  372,  53  L.  ed. 
557,  29  Sup.  Ct.  Rep.  366.  See  also  Ala- 
bama G.  S.  R.  Co.  V.  Thompson,  200  U.  S. 
200,  50  L.  ed.  441,  26  Sup.  Ct.  Rep.  161, 
4  A.  &  E.  Ann.  Cas.  1147. 

It  follows  from  these  views  that  the  or- 
der of  the  Circuit  Court  setting  aside  the 
service  of  the  summons  on  the  construction 
company,  and  vacating  the  judgment 
against  it,  and  dismissing  the  action,  must 
be  reversed  and  the  cause  remanded,  with 
directions  to  grant  the  motion  of  plaintiff 
to  remand  the  case  to  the  Supreme  Court 
of  the  state  of  ^ew  York. 

So  ordered. 


252]  •VIRGINIA-CAROLINA  CHEMICAL 
COMPANY,  Plff.  in  Err., 

V. 

J.  P.  KIRVEN. 

(See  S.  C.  Reporter's  ed.  252-260.) 

Appeal  —  sped  flea tions  of  error  —  cer- 
tainty. 

1.  An  assignment  of  error  in  a  state  court 
which  has  refused  to  give  effect  to  a  judg- 


Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
^^         "  Court  to  state  courts — see  notes  to  Martin 

••1]  they  'acquired  the  right  of  removal  as    y.  Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v. 
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ment  of  a  circuit  court  of  the  United  States 
in  deciding  a  controversy  before  it,  which 
states  the  refusal  of  the  trial  court  to  give 
proper  and  full  credit  to  the  judgment  of 
the  circuit  court,  thereby  denying  to  the 
complaining  party  "a  right  arising  under 
the  authority  of  the  United  States/'  docs 
not  lack  certainty  of  specification,  so  as  to 
prevent  the  Supreme  Court  of  the  United 
States  from  taking  jurisdiction  of  the  cause. 
[For  other  cases,  see  Appeal  and  Error,  1233- 
1230,  in  Digest  Sup.  Ct.  1008.] 

Judgment  —  conclusiveness  —  questions 
not  presented. 

2.  A  judgment  upon  a  promissory  note 
|;iven  for  the  price  of  fertilizers  in  an  action 
m  which  injury  to  defendant's  crops  because 
of  their  bad  quality  was  not  set  up  as  a  de- 
fense does  not  preclude  a  separate  suit  to 
recover  such  damages. 

[For  other  cases,  see  Judgment,  III.  j,  In  Digest 
Sup.  Ct.  1008.] 

Judgntfent  —  excluded  defense  —  estop- 
pel. 

3.  A  plaintiff  is  estopped  to  urge  that  a 
defense  which  was  excluded  upon  his  objec- 
tion was  involved  in  the  action  and  con- 
cluded by  the  judgment. 

[For  other  cases,  see  Judgment,  III.  j.  In  Digest 
Sup.  Ct.  1008.] 

Courts  — state  decision  —  effect  on  Fed- 
eral courts. 

4.  The  decision  of  the  highest  court  of  a 

state  upon  the  question  wliether  or  not  the 

state  statutes  require  claims  for  damages 

because  of  poor  quality  of  material  for  the 

purchase  price  of  which  a  note  was  given  to 

be  set  up  in  an  action  on  the  note,  so  as  to 

be  concluded  by  the  judgment,  is  binding  on 

the  Federal  courts. 

[For   other   cases,    see   Courts,    1744-1785,    lo 
Digest  Sup.  Ct.  1008.] 


[No.  18.] 


Argued  November  2,  1009.    Decided  Decem- 
ber 6,  1009. 


IN  ERROR  to  the  Supreme  Court  of  tlie 
State  of  South  Carolina  to  review  a  judg- 
ment' aflirming  a  judgment  of  the  Common 
Pleas  Circuit  Court  for  Darlington  County, 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintilTs 
crops  through  the  bad  quality  of  fertiliser 
purchased  from  defendant.     Affirmed. 

See  same  case  below,  77  S.  C.  493, 58  S.  £. 
424. 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  A.  Willcox  argued  the  cause,  ai  1, 
with  Messrs.  F.  L.  Willcox  and  Henry  E. 
Davis,  filed  a  brief  for  plaintiff  in  error: 

The  present  cause  of  action  clearly  was 
connected  with  the  subject  of  the  suit 
brought  in  the  Federal  circuit  court,  if  it 
did  not  arise  directly  out  of  the  contract 
there  sued  on,  and  hence  must  be  held  to 
have  been  a  proper  counterclaim. 

Haygood  t.  Boney,  43  S.  C.  63,  20  S.  E. 
803. 

There  may  be,  and  are,  counterclaims 
that  do  not  possess  any  characteristics  of  & 
defense;  and  as  to  these  the  general  rule  is 
that  they  may  be  the  subject  of  a  second 
action.  But  such  is  not  the  case  when  the 
counterclaim  must  rest  on  a  state  of  facts 
that  constituted  a  proper  defense  to  the  first 
action,  the  reason  being  that  there  would  be 
a  possibility  of  conflicting  findings  as  to  the 
same  facts  in  the  two  cases. 

1  Van  Fleet,  Former  Adjudication,  §§  168, 
171,  172;  23  Cyc.  Law  &,  Proc  p.  1202; 
Black,  Judgm.  §  767. 

Where  the  same  issues  are  being  litigated 
between  the  same  parties  at  the  same  time, 
in  two  courts  of  concurrent  jurisdiction,  tlM 
first  final  judgment  will  render  the  issues 
res  judicata  in  the  other  court. 

Boatmen's  Bank  v.  Fritzlew,  68  C.  C.  A. 
288,  135  Fed.  650;  24  Am.  &  Eng.  Enc.  Law, 


Buchanan,  30  L.  ed.  U.  S.  884;  and  Kipley 
y.  Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adiudications  of  state  courts 
can  be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Transp. 
Co.  v.  Garbade,  62  L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  or- 
der to  make  a  case  for  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States — 
see  note  to  Mutual  L.  Ins.  Co.  v.  McGre^f, 
63  L.R.A.  33. 

On  review  of  decisions  of  state  courts 
presenting  the  question  of  full  faith  and 
credit — see  note  to  Allen  t.  Alleghany  Co. 
49  L.  ed.  U.  S.  551. 

On  conclusiveness  of  judgments  generally 
— see  notes  to  Sharon  v.  Terry,  1  L.R.A. 
672;  Bollong  v.  Schuyler  Nat  Bank,  3 
L.RJk.  142;  Wiese  v.  San  Francisco  Musical 
Fund  Soc.  7  L.R.A.  577;  Morrill  v.  Morrill, 
11  L.R.A.  155;  Shores  v.  Hooper,  11  L.R.A. 
180 


308;  Bank  of  United  SUtes  v.  Beverly,  11 
L.  ed.  U.  &  76;  Johnson  Steel  Street  Rail 
Co.  V.  Wharton,  38  L.  ed.  U.  S.  429;  and 
Southern  P.  R.  Co.  y.  United  States,  42  L. 
ed.  U.  S.  355. 

As  to  conclusiveness  and  effect  of  judg- 
ments as  between  Federal  and  state  courts 
— see  notes  to  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  y.  Morgan,  21  C.  C.  A.  478,  and  Union 
&  Planters'  Bank  y.  Memphis,  49  C.  G.  A. 
468. 

As  to  state  decisions  and  laws  as  rukt 
of  decision  in  Federal  courts — see  notes  to 
Wilson  V.  Perrin,  11  C.  C.  A.  71;  Hill  r. 
Hite,  29  C.  C.  A.  553;  Griffin  v.  Overman 
Wheel  Co.  9  C.  C.  A.  548;  Elmendorf  ▼. 
Taylor,  6  L.  ed.  U.  S.  200;  Jackson  ex  dem. 
St  John  V.  Chew,  6  L.  ed.  U.  S.  583 ;  United 
States  ex  rel.  Butz  v.  Muscatine,  19  L.  ed. 
U.  S.  490;  Clark  v.  Graham,  5  L.  ed.  U.  8. 
334 ;  Forepaugh  v.  Delaware,  L.  ft  W.  R.  Co. 
5  L.R.A.  508;  and  Mitchell  v.  Burlingtoiiy 
18  L.  ed.  U.  8.  351. 
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M  ed.  p.  833;  17  Enc.  PI.  ft  Pr.  p.  265  and  declarea  there  was  no  failure  of  considera- 
Mtes.  tion,  and  it  ia  utterly  impossible  for  Kirven 
In  determining  the  question  of  res  ;u-  to  have  a  verdict  in  this  case  without  ahow- 
ikala  raised  by  the  aasignraent  of  error,  ing  there  was  a  failure  of  consideration, 
this  court  will  be  governed  by  it*  own  de-  2  Black,  Judgm.  S  707;  23  Cyc.  Law  A 
cisiona,  and  not  by  thoie  of  the  aupremc  Proc.  p.  1202;  New  Orleans  v.  Citizens' 
wort  of  South  Carolina.  Bank,  187  U.  S.  371,  396,  42  L.  ed.  202,  210, 
Gunter  v.  Atlantic  Coast  Line  R.  Co.  20(1  17  Sup.  Ct.  Kep  QOS;  Werlein  v.  New  Or- 
U.  8.  273,  50  L.  ed.  477,  28  Sup.  Ct.  Rep.  leans,  177  U.  S.  387,  44  L.  ed.  820,  20  Sup. 
!S2;  Crescent  City  L.  S,  L.  k  S.  H.  Co.  v.  Ct.  Rep.  682;  Bienville  Water  Supply  Co.  t. 
Batcben'  Union  8.  H.  4  L.  S.  L.  Co.  120  Mobile,  186  U.  S.  212,  217,  46  L.  ed.  1132, 
U.S.  141,  30  L.  ed.  014,  7  Sup.  Ct.  Rep.  472;  1134,  22  Sup.  Ct.  Rep.  820;  Deposit  Bank  t. 
Deposit  Bank  v.  Frankfort,  IBl  U.  S.  480,  Frankfort,  191  U.  S.  499,  514,  48  I.,  ed.  270, 
E19,  617,  48  L.  ed.  276,  232,  2S3,  24  Sup.  Ct.  282,  24  Sup.  Ct.  Rep.  154;  Fayerweather  T. 
Rep  154;  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  Ritch,  195  U.  8.  276,  301,  40  L.  ed.  193.  211, 
T.Long  Island  Loan* '■.  Co.  172  U.  S.  4D3,  25  Sup.  Ct.  Rep.  68;  Gunter  v.  Atlantic 
43  L.  ed.  E28,  10  Sup.  Ct.  Rep.  238;  Doweil  Coast  Line  R.  Co.  200  U.  S.  273,  290,  50  L. 
T.  ApplegaU,  162  U.  S.  327,  38  L.  ed.  463,  ed.  477,  480,  20  Sup.  Ct.  Hep.  252;  United 
14  Sup.  Ct.  Hep.  811 ;  Werlein  v.  New  Or  States  v.  California  ft  O.  Land  Co.  192  U.  S. 
leina,  177  U.  S.  390,  44  L.  ed.  817,  20  Sup.  355,  48  L.  ed.  470,  24  Sup.  Ct.  Rep  206; 
Ci  Rep.  682;  National  Fonndrv  ft  Pipe  Nortlicrn  P.  R.  Co.  v.  Slaght,  205  U.  S.  122, 
Works  v.  Oconto  Water  Supply  Co.  183  U.  51  L.  ed.  738,  27  Sup.  Ct.  Rep.  442;  Stock- 
1218,  46  L.  ed.  157,  22  Sup.  Ct.  Rep.  111.  ton  v.  Ford,  18  How.  418,  15  L.  ed.  385; 
The  bar  of  a  judgment  in  another  action  National  Foundry  ft  Pipe  Works  Co.  v. 
for  tbe  same  claim  or  demand  betweeo  tlic  Oconto  Water  Supply  Co.  1S3  U.  8.  216, 
ume  parties  extends  in  the  Federal  courts  46  L.  ed.  157,  22  Sup.  Ct.  Rep.  Ill ;  South- 
Lot  only  to  every  ground  of  recovery  or  de-  ern  P.  H.  Co.  v.  United  States,  1G8  U.  S. 
(one  actually  presented  in  the  action,  but  1,  42  L.  ed.  353,  18  Sup.  Ct  Rep.  18;  Dowell 
to  arcry  ground  which  might  have  been  pre-  v.  Applegate,  152  XI.  S.  327,  38  L.  ed.  463, 
KDteJ.  14  Sup.  Ct.  Bep.  611;  Eastern  Bldg.  ft  L. 
Cromwell  v.  Sac  County,  04  U.  S.  351,  24  Asso.  v.  Welling,  116  Fed.  100;  Price  w. 
Led.  1D5;  Davis  v.  Brown,  94  U.  S.  423,  24  Dewey,  8  8awy.  493,  11  Fed.  104;  Nemetty 
L.  ed.  204;  Russell  v.  Place,  94  U.  S.  000,  v.  Naylor,  100  N.  Y.  562,  3  N.  E.  4B7;  Reich- 
it  L  ed.  214;  Parriah  t.  Ferris,  2  Black,  ert  v.  Krans,  13  Ind.  App.  348,  40  N.  E.  706, 
M6,  17  L.  ed.  317;  Randall  v.  Howard,  2  41  N.  E.  835;  Blair  v.  Bartlett,  75  N.  Y. 
Bl«ck,  S85,  17  L.  ed.  289;  Smith  v.  Ker-  150,  31  Am.  Rep.  455;  Dunham  v.  Bower,  77 
Boclien,  7  How.  198,  12  L.  ed.  660;  Thomp-  W.  Y.  78,  33  Am.  Rep.  570;  Gilson  v.  Bing- 
•on  V,  Roberts,  24  How.  233,  18  L.  ed.  648;  ham,  43  Vt.  410,  5  Am.  Rep.  28D;  Rew  ¥. 
Aurora  v.  West,  7  Wall.  82,  19  L.  ed.  42;  Independent  School  Dist  126  Iowa,  28,  106 
Man  V.  Kennett,  113  U.  S.  179,  28  L.  cd.  Am.  St.  Rep.  284,  98  N.  W.  802;  Willough- 
«8,  6  Sup,  Ct.  Rep.  407 ;  Dimock  v.  Revere  by  t.  Northeastern  R.  Co.  52  S.  C.  175,  29 
Copper  Co.  117  U.  S.  55fl,  29  L.  ed.  994,  0  S.  E.  629;  Ryan  t.  Southern  Bldg.  *  L. 
Sup.  Ct.  Rep.  855;  WlUon  v.  Deen  (Milne  Asso.  GO  S.  C.  188,  02  Am.  St  Rep.  831,  27 
'■  Dew)  121  U.  8.  525,  30  L,  ed.  080,  7  Sup.  S.  E.  818. 

CI.  Ken.   1004;   Johnson   Steel   Street  Rail  ,,      «_  ^     .      „     „  ■-                  . 
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Sl«t.i  T.  B^Terlj,  1  How.  134,  11  L.  ,d.  75;  '^"■'l  '!"  «"'";'',',      '".    """'''"""' 

■•lO  >.  Perm  10.  Mfc  Co.  125  V.  S   608,  ■""'""'•i'  •  •»'■'  '"'""  "'  •»?  cooBiden- 

*^  I.  ed.  839,  8  Sup.  Ct.  Rep.  1024;  Camp.  ''«"  ^^  ^^''^  *'"'  "°'"^  ■"«'  <""  ""  B''*"' 

•"1  *.  Rankin   SO  U.  8.  261    2S  L   ed.  435;  ^la  faet  that  ho  elected  not  to  set  up  eueh 

Fottyth  T.  Hammond,  166  U.  8.  606,  41  L.  defenee,  or,  haying  aet  it  up  aa  he  did,  tha 

^  IMS,  17  Sup.  Ct  Rep.  865;  Stout  T.  Lye,  f"*t  that  he  thereafUr  elected  to  withdraw, 

^W  U.  8.  Bfl,  28  L.  ed.  428.  and  not  rely  upon  it,  cannot,  in  the  caae 

On  no  poasible  theory  can  Kirren  recover  at  har,  prevent  the  judgment  of  the  Feder- 

*>tliant  denying  what  that  judgment  af-  al  court  on  said  note  against  Kirven  from 

"*"*  to  he  trua    That  judgment  aolemnly  operating  aa  a  bar  to  any  action  which  Kir- 

•*!.««.  Ill 
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▼en  either  haa  brought  or  may  bring  in  any  tntea  a  defenae  to  the  plaintiiTa  action,  it 

other  court  wherein  the  alleged  right  of  re  must  be  set  up,  or  all  benefit  of  it  will  be 

eorery  depends  upon  any  allied  inferiority  lost,  for  the  reaaon  that  the  judgment  oi« 

in  the  fertilizers.  the  plaintiff's  demand   precludes  and  bare 

Deposit  Bank  t.  Frankfort>  191  U.  S.  499,  forever  all  defenses  that  could   have  been 

510,  48  L.  ed.  276,  280,  24  Sup.  Ct.  Rep.  154 ;  offered  against  it,  whether  they  were  set  up 

Crescent   City   L.    8.    L.   &   8.    H.    Co.    v.  or  not. 

Butchers'  Union  8.  H.  ft  K  8.  L.  Co.  120  Merchants'   Heat  ft  Light  Co.  ▼.  J.   B. 

U.  S.  141,  30  L.  ed.  614,  7  Sup.  Ct.  Rep.  Clow  ft  Sons,  204  U.  S.  286,  51  L.  ed.  488, 

472;  Gunter  v.  Atlantic  Coast  Line  R.  Co.  27  Sup.  Ct.  Rep.  285;  Black,  Judgm.  §  707; 

200  U.  S.  273,  50  L.  ed.  477,  26  Sup.  Ct.  23  Cyc.  Law  ft  Proc  p.  1202;  Reidiert  ▼. 

Rep.  252;  United  States  v.  California  ft  C  Krass,  13  Ind.  App.  352,  40  N.  £.  706,  41  X. 

Land  Co.  192  U.  S.  355,  48  L.  ed.  476,  24  E.  835;  Blair  v.  Bartktt,  75  K.  Y.  150,  31 

Sup.  Ct  Rep.  266;  Fayerweather  ▼.  Ritch.  Am.  Rep.  455;  Dunham  v.  Bower,  77  K.  T. 

195  U.  S.  276,  300,  49  K  ed.  193,  210,  25  76,  33  Am.  Rep.  570. 

Sup.  Ct.  Rep.  58;  Merchants'  Heat  ft  Light  The   precise   question,   in  so   far  as  the 

Co.  Y.  J.  B.  Clow  ft  Sons,  204  U.  8.  286,  51  principle    of    res   judicata    or    estoppel    by 

L.  ed.  488,  27  Sup.  Ct  Rep.  285.  judgment    under    the   South    Carolina    law 

The  right  of  set-off  or  counterclaim,  ex-  above  cited  is  concerned,  has  again  come  be- 

oept  as  it  is  enforced  in  equity,  is  a  matter  fore  the  supreme  court  of  South  Carolina, 

of  local  legislation,  and  the  Federal  courts  and   by   a  unanimous  court   has  been   ad- 

sitting  in  the  various  states,  when  dealing  judged  in  accord  with  the  foregoing  conten- 

with  the  subject,  will  follow  the  rules  es-  tions. 

tablished  by  the  legislature  or  tribunals  of  Greenwood  Drug  Co.  v.  Bromonia  Co.  81 

the  state  in  question.  S.  C.  516,  128  Am.  St  Rep.  929,  62  S.  R. 

Dushane  v.  Benedict,  120  U.  8.  630,  30  L.  840. 

^w,®^^JnT?'i??^fTV«^r''''^nI^  Mr.    Charles    A.    Bonglas    argued    the 

f^^l:.    a^'  ^"              '                   ^^'         '  ^^^'  ^^d  Messrs.  W.  F.  Stevenson  and  E. 

«I       „    '     .,^     ^                                    ,  O.  Woods  filed  a  brief  for  defendant  in  er- 

The  seller,  without  any  express  warranty 

or  representotion  as  to  value,  is  held  to  war-  "^^  ^^.^.^^  ^^.^^  ^^  ^^^  ^        ^^  ^,jj. 

»iit  the  article  sold  to  be  of  value  for  the  ^,  ^  judgment  of  the  circuit  court  of  th« 

P^^H!  ^  i"o  r '"  '"i'""'L^  Tr'L,  United  SUte..  but  simply  decides  what  «.. 

.,^''''^*%?;  *J^  ?•  ^'  ^^^'  ^J:  ^'    "'  the  true  cause  of  action  therein,  i.  certainly 

61  8.  E    557;  Dushane  t    Benedict,  supra^  ^^.^        ^^^,     ^          ^^^^  „,              ,  ,,^^ 

There  18  no  very  clear  distinction  to  be  ^^  ^^^^  ^.^^  ^^  ^^^  ,^„„„^  to  a  de- 

dwwn  between  want  of  consideration   and  ^.^.^^^          .^^^   ^^^   ,^„   ^^^^^^    ,„j    ^^i^ 

failure   of   it.   *<>'   failure  itoe  f   creates   a  ^,^.^^  «,^  ,„^^  judgment, 

want,  and  proof  that  an  article  for  which  j„h„8on  v.  New  York  L.  Ins.  Co.  187  U.  8. 

a  promissory  note  waa  given  turned  out  to  ^^  j^  ^    2^3    23  Sup.  Ct.  Rep.  104; 

be  valueless  will  sustain  a  plea  either  of  ^^^^^  ^y     ^  I^  j^^  ^  Williamson,  18t 

failure  of  consideration  or  of  no  considcra-  ^    g    ,26,  47  L.  ed.  739,  23  Sup.  Ct  Itep. 

tio";    , ,           ,..„,.,  527 ;  San  Francisco  v.  Itsell,  133  U.  8.  65, 

Mooklar  ▼.  Lewis,  40  Ind.  1.  33  ^  ^d.  670,  10  Sup.  Ct  Rep.  241. 

In  an  action  on  a  promissory  note  given  ^^  decision  by  a  state  court  of  a  Federal 

for  the  price  of  goods  sold  with  a  warranty,  ^^^^  gj^^rse  to  plaintiff  in  error  will 

it  is  always  a  good  defense  that  the  goods  ^^^  ^^^^^^  ^^^  jurisdiction  of  the  SuprenM 

turned  out  to  be  worthless.  ^^^^  ^,  ^^^  United  States  if  another  quei»- 

Shepherd  v.  Templ^  3  N.  H.  455.  ^^        ^^^  Federal,   sufficient   to   sustain   • 

A  purchaser  of  goods  is  not  bound  to  re-  .  ^       „t^    ,.,3    ,,^    ^^    „d    decided 

turn  them  in  order  to  entitle  bim  to  dam-  •     ♦  j,:_ 

ages  for  the  breach  of  the  «-arranty  but  may  %';;;„„„j-  ^  Connecticut  Mut  1*  Ins.  Co. 

keep  them,  and  in  an  action  against  him  for  ^   g   ^33   3^  j^   ^   ^^^   j^  S„      f,^^ 

Oie  price  (may)  show  such  inferiority  in  re-  ^^^^^  ^  Missouri,  124  U.  S.  394, 

duction  of  damages.     Recoupment  may  be  ^,  •^       ,'-.««        /-.*.   t,       >iJo    rr-i-.  • 

;     .   ,       J       *        J   •               *•       *      4.V.  31  L.  ed.  454,  8  Sup.  Ct.  Rep.  443;  Hale  t. 

pleaded  and  enforced  in  an  action  for  the  ^\  ^'  ^^^  tt   «   .r-^  ««  t      j    ^.io    ia  c.^ 

^  .  Akers,  132  U.  S.  554,  33  L.  ed.  442,  10  Sup. 

^'sTrcet  y.  Blay,  2  Bam.  &  Ad.  456;  Miller  Ct.  Rep.  171;   Haley  v-  Breej«    144  U.  8. 

y.  Smith,  1  Mason,  437,  Fed.  Cas.  No.  9,590;  130,  36  L.  ed.  373,  12  Sup    Ctjlep.  836; 

Butler  y.   Northumberland,  60   N.   H.   33 ;  Connecticut  ex  rel.  New  York  &  N,  E.  R.  Co. 

Warren  y.  Van  Pelt,  4  E.  D.  Smith,  202;  v.  Woodruff,  153  U.  8.  689,  38  L.  ed.  809, 

Muller  y.  Eno,  14  N.  Y.  597.  14  Sup.  Ct  Rep.  976;  Missouri  P.  R.  Co.  y. 

Where   the   subject-matter   of   the   party  Fitzgerald,  160  U.  S.  656,  40  L.  ed.  636,  16 

defendant's  cross  claim  or  demand  consti-  Sup.  Ct.  Rep.  389;  Chemical  Nat.  Bank  y. 
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City  Bank,  ICO  U.  S.  646,  40  L.  ed.  568,  16 
Sup.  Ct.  Rep.  417;  Gillis  v.  Stinchfield,  359 
U.  S.  658,  40  L.  ed.  295,  16  Sup.  Ct.  Rep. 
131. 

Where  a  Federal  question  is  raised  and 
the  Btate  court  has  rested  its  decision  upon 
other  grounds  not  involving  Federal  rights, 
the  United  States  Supreme  Court  will  not 
take  jurisdiction,  although  it  may '  deem 
iuch  other  grbunda  unsound. 

Klinger  t.  Missouri,  13  Wall.  257,  20  L. 
•d.  635;  DeSaussure  y.  Gaillard,  127  U.  S. 
216,  32  L.  ed.  125,  8  Sup.  Ct  Rep.  1053; 
Johnson  ▼.  Risk,  137  U.  S.  300,  34  L.  ed. 
683,  11  Sup.  Ct.  Rep.  111. 

And  this  principle  is  carried  out  and  ap- 
plied even  where  the  judgment  of  the  state 
court  rests  on  two  grounds,  and  it  does  not 
appear  on  which  of  the  two  grounds  the 
judgment  was  based,  if  the  non-Federal 
ground  is  sufficient  to  sustain  the  judgment. 

Allen  V.  Arguimbau,  198  U.  S.  149,  49 
L  ed.  990,  25  Sup.  Ct.  Rep.  622. 

The  state  court  having  allowed  that  the 
judgment  of  the  circuit  court  of  the  United 
States  was  a  valid  judgment  in  all  re- 
spects, and  only  held  that  it  was  not  con- 
clusive of  the  issues  in  the  damage  suit, 
has  decided  the  case  solely  upon  the  ques- 
tion of  general  law,  not  affecting  any  Fed- 
eral right  whatsoever. 

Crescent  City  L.  S.  L.  &  S.  H.  Co.  v. 
Butchers*  Union  S.  H.  &  L.  S.  L.  Co.  120 
U.  S.  141,  30  L.  ed.  614,  7  Sup.  Ct.  Rep. 
472;  Hancock  Nat  Bank  v.  Farnum,  176  U. 
S.  640,  44  L.  ed.  6i9,  20  Sup.  Ct  Rep.  506; 
Pittsburgh,  C.  C.  &  St  L.  R.  Co.  v.  Long 
Island  Loan  &  T.  Co.  172  U.  S.  493,  43  L 
ed.  528,  19  Sup.  Ct  Rep.  238;  Dupasseur  t. 
Rochereau,  21  Wall.  130,  22  L.  ed.  588;  De- 
posit Bank  t.  Frankfort,  191  U.  S.  499,  48 
Xj.  ed.  276,  24  Sup.  Ct  Rep.  154. 

It  was  very  clearly  established  by  the 
overwhelming  weight  of  authority  that  a 
Tecovery  upon  a  contract,  express  or  im- 
plied, will  not  bar  an  action  by  defendant 
tor  damages  caused  by  negligence  in  its 
performance  or  by  ita  nonperformance.  The 
law  is  also  plain  that  the  rule  requiring  a 
party  to  assert  all  his  defenses  does  not  ap- 
ply to  demands  against  the  plaintiff  which 
are  properly  available  by  way  of  set-off  or 
oounterclaim.  In  such  a  case,  defendant 
has  his  election  either  to  use  such  demand 
as  a  counterclaim,  or  reserve  it  as  a  basis 
of  another  action. 

I  Van  Fleet,  Former  Adjudication,  §  168: 
See  also  Black,  Judgm.  §  768;  Davis  v. 
Hedges,  L.  R.  6  Q.  B.  687;  Kennedy  v. 
Davisson,  46  W.  Va.  433,  33  S.  E.  292;  Riley 
T.  Hale,  158  Mass.  240,  33  N.  E.  491; 
O'Connor  v.  Varney,  10  Gray,  231 ;  Merriam 
▼.  Woodcock,  104  Mass.  326;  Gilmore  v. 
Williams,  162  Mass.  351;  38  N.  E.  976; 
ft4  li.  ed. 


19  Enc.  PI.  &  Pr.  p.  731;  24  Am.  &  Eng. 
Law,  p.  785. 

Neither  the  failure  of  consideration  nor 
any  question  touching  damages  to  the  crop 
of  Kirven  was  involved  or  passed  upon  in 
that  suit  There  can  be  no  doubt  that  plain- 
tiff had  a  right  to  withdraw  the  plea  of 
failure  of  consideration.  He  could  even 
have  withdrawn  a  coimterdaim  for  dam- 
ages. 

19  Enc  PI.  &  Pr.  p.  796;  Kennedy  v. 
Davisson,  supra. 

Mr.  Justice  McKenna  delivered  the 
opinion   of  the  court: 

This  case  involves  the  question  as  to 
whether  the  state  courts  gave  due  force  and 
effect  to  a  judgment  of  the  circuit  court  of 
the  United  States  for  the  district  of  South 
Ckrolina  in  an  action  brought  by  plaintiff 
in  error  against  the  defendant  in  error. 

The  action  in  the  case  at  bar  was  brought 
by  defendant  in  error,  whom  we  shall  call 
Kirven,  against  plaintiff  in  error,  whom 
we  shall  call  the  Chemical  Company,  for 
damages  resulting  from  the  defective  manu- 
facture of  certain  fertilizers  bought  by  Kir« 
ven  of  the  Chemical  Company,  through  one 
McCall,  to  whom  he  gave  his  note  for 
$2,228.     The  allegation  of  complainant  is: 

"That  the  said  fertilizers,  to  wit,  acid 
phosphate  and  dissolved  bone,  had  been 
manufactured  with  such  gross  negligence 
and  want  of  skill  that,  instead  of  being  of 
advantage  to  the  crops  to  which  they  were 
applied,  they  destroyed  the  same  in  large 
part,  and  were  not  only  worthless  to  the 
plaintiff,  but,  by  destroying  his  crops, 
damaged  him  very  heavily,  and  by  the 
injury  which  was  inflicted  on  his  crop  of 
cotton  and  corn  by  fertilizers  which  were 
manufactured  and  sold  for  use  upon  them, 
he  was  damaged  in  the  sum  of  $1,995." 

The  Chemical  Company,  in  its  answer,  set 
up,  among  other  defenses,  the  judgment  of 
the  circuit  court  of  the  United  States.  The 
plea  was  not  sustained,  and  judgment  was 
entered  for  Kirven  for  the  amount  sued  for, 
i¥hich  was  affirmed  by  the  supreme  court  of 
the  state.    77  S.  C.  493,  58  S.  E.  424. 

The  facts,  so  far  as  necessary  to  be  stat- 
ed, are  as  follows:  The  Chemical  Company, 
being  a  New  Jersey  corporation,  brought  ac- 
tion against  Kirven  in  the  circuit  court  of 
the  United  States  for  the  district  of  South 
Carolina  on  the  note  before  mentioned.  Kir- 
ven, among  other  defenses,  set  up  *that  [256 
the  note  was  given  for  fertilizers,  "for  which 
he  agreed  to  pay  a  sound  price,  which  is 
set  forth  in  the  note  sued  upon,  and  were 
purchased  for  the  use  of  the  defendant  him- 
self and  his  tenants  and  customers  in  mak- 
ing a  crop  for  the  year  in  which  the  said 
note  was  given,  but  the  said  fertilizers  were 
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so  unskilfully  manipulated  and  manufac- 
tured and  prepared,  and  were  of  such  infe- 
rior quality,  that  instead  of  being  a  benefit 
to  tlie  crops  of  defendant  and  his  tenants 
and  customers,  to  whom  he  furnished  the 
same,  they  were  deleterious  and  destructive 
to  the  crops,  and  destroyed  the  same  in  large 
part,  and  there  was  an  entire  failure  of  con- 
sideration to  the  defendant  for  said  note." 

Kirven  subsequently  filed  a  supplementary 
answer,  in  which  he  omittted,  the  Chemical 
Company  not  objecting,  the  defense  above 
set  out,  but  pleaded  as  a  counterclaim  cer* 
tain  proceedings  instituted  by  the  Chemical 
Company  in  North  Carolina,  in  which  it  at- 
tached certain  cotton  belonging  to  Kirven, 
sold  the  same,  and  "applied  and  appropri- 
ated the  proceeds  to  its  own  use  and  bene- 
fit." The  value  of  the  cotton  and  the 
amount  "so  seized  and  appropriated"  wer^ 
alleged  to  be  twenty-four  hundred  and  fifty 
dollars  ($2,450). 

Kirven,  when  testifying  as  to  the  purchase 
of  the  fertilizers,  said:  "I  did  not  know 
anything  until  later  on,  there  was  a  com- 
plete destruction  of  my  crop."  Counsel  for 
the  company  objected  "to  the  latter  clause, 
on  the  ground  that  that  whole  question  is 
taken  out  of  the  complaint."  The  objection 
was  sustained  and  the  answer  stricken  out. 
The  Chemical  Company  recovered  judgment 
for  nine  hundred  eleven  dollars  and  seven 
cents   ($911.07). 

A  motion  is  made  to  dismiss  the  wvlt  of 
error,  on  the  grounds  (1)  that  the  assign- 
ment of  errors  in  the  supreme  court  of  the 
state  lacked  certainty  of  specification,  as  it 
only  stated  that  the  refusal  by  the  trial 
court  to  give  proper  and  full  credit  to  the 
judgment  of  the  circuit  court  "thereby  de- 
nied to  the  defendant  [the  Chemical  Com- 
pany] a  right  arising  under  the  authority 
257]  of  the  United  SUtes."  This,  it  •is 
contended,  is  not  sufficient  to  raise  a 
Federal  right,  and  the  following  cases 
are  cited:  Chicago  &  N.  W.  R.  Co.  v. 
Chicago,  164  U.  S.  454,  41  L.  ed.  511, 
17  Sup.  Ct.  Rep.  129;  Clarke  v.  Mc- 
Dade,  1C5  U.  S.  168,  41  L.  ed.  673,  17 
Sup.  Ct  Rep.  284;  Miller  v.  Cornwall  R. 
Co.  108  U.  S.  131,  42  L.  ed.  409,  18  Sup.  Ct. 
Rep.  34;  Harding  v.  Illinois,  196  U.  S.  78,49 
L.  ed.  394,  25  Sup.  Ct.  Rep.  176;  Thomas  v. 
Iowa.  209  U.  S.  258,  62  L.  ed.  782,  28  Sup. 
Ct.  Rep.  487. 

The  cases  are  not  applicable.  In  neither 
of  them  was  the  contention  under  the  Con- 
stitution of  the  United  States  identified  or 
passed  upon.  In  the  case  at  bar  there  is  a 
definite  right  arising  under  the  authority  of 
the  United  States,  and  the  decision  of  the 
court  was  in  effect  against  it.  The  case 
falls  within  Crescent  City  L.  S.  L.  &  S.  H. 
Co.  V.  Butchers'  Union  S.  H.  &  L.  S.  L^  Co. 
120  U.  S.  141,  30  L.  ed.  614,  7  Sup.  Ct  Rep. 
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472;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  r. 
Long  Island  Loan  k  T.  Co.  172  U.  S.  494, 
43  L.  ed.  528,  19  Sup.  Ct  Rep.  238;  Deposit 
Bank  v.  Frankfort,  191  U.  S.  499,  48  L.  ed. 
276,  24  Sup.  Ct  Rep.   154. 

The  question  on  the  merits  is  a  narrow 
one.  Its  solution  depends  upon  the  ap- 
plication of  well-known  principles, — too  well 
known  to  need  much  more  than  statement 
It  is  established  that  the  bar  of  a  judgment 
in  another  action  for  the  same  claim  or  de- 
mand between  the  same  parties  extends  to  not 
only  what  was  pleaded  or  litigated  in  the 
first  action,  but  what  might  have  been  plead- 
ed or  litigated.  If  the  second  action  is  up- 
on a  different  claim  or  demand,  the  Imr  of 
the  judgment  is  limited  to  that  which  was 
actually  litigated  and  determined.  Crom* 
well  V.  Sac  County,  94  U.  S.  351,  24  L.  ed. 
195;  Northern  P.  R.  Co.  v.  Slaght,  205  U. 
S.  122,  51  L.  ed.  738,  27  Sup.  Ct.  Rep.  442. 
Of  course,  as  contended  by  the  Chemical 
Company,  there  are  some  defenses  which  are 
necessarily  negatived  by  the  judgment, — are 
presumed  never  to  have  existed.  These  are 
such  as  go  to  the  validity  of  the  plaintifTs 
demand  in  its  inception  or  show  its  per- 
formance, such  as  is  said  in  Cromwell  ▼. 
Sac  County,  supra,  as  forgery,  want  of 
consideration,  or  payment.  But  this  court 
has  pointed  out  a  distinction  between  such 
defenses  and  those  which,  though  arising 
out  of  the  transaction  constituting  plain- 
tiff's claim,  may  cut  it  down  or  give  rise 
to  an  antagonistic  demand.  Of  such  de- 
fenses we  said,  speaking  through  Mr.  Jus- 
tice Holmes  in  Merchants'  Heat  &  Light  Co. 
V.  J.  B.  Clow  &  Sons,  204  U.  S.  286,  51  L. 
ed.  488,  27  Sup.  Ct.  Rep.  285,  that  the  right 
to  *plead  them  as  a  defense  ''is  of  mod-  [258 
em  growth  and  is  merely  a  convenience  that 
saves  bringing  another  suit,  not  a  necessity 
of  the  defense."  And  showing  how  essen- 
tially they  were  independent  of  the  plain- 
tiff's demand,  although  they  might  be  a 
defense  to  it,  it  was  said  that  when  the 
defendant  set  them  up  he  became  a  plaintiff 
in  his  turn,  and  subject  to  a  jurisdiction 
that  he  otherwise  might  have  denied  and  re- 
sisted. The  principle  was  applied  to  recoup- 
ment as  well  as  to  set-off  proper.  Even  at 
common  law,  it  was  said,  "since  the  doctrine 
has  been  developed,  a  demand  in  recoupment 
is  recognized  as  a  cross  demand,  as  distin- 
guished from  a  defense.  Therefore,  al- 
though there  has  been  a  difference  of  opin- 
ion as  to  whether  a  defendant  by  pleading 
it  is  concluded  by  the  judgment  from  bring- 
ing a  subsequent  suit  for  the  residue  of  his 
claim,  a  judgment  in  his  favor  being  impos- 
sible at  common  law,  the  authorities  agree 
that  he  is  not  concluded  by  the  judgment  if 
lie  does  nnt  plead  his  cross  demand,  and 
that  wlipthpr  he  shall  do  so  or  not  is  left 
wholly  to  his  choice."    This  doctrine  is  at* 
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tempted  to  be  avoided  by  insisting  that  Kir- 
ten's  plea  in  the  circuit  court  and  his  cause 
of  action  in  the  case  at  bar  is  an  assertion 
of  a  want  of  consideration  for  the  note,  and, 
it  is  urged,  brings  the  case  under  one  of  the 
defenses     mentioned    in    Cromwell    v.    Sac 
County,  supra,  which  would  have  defeated 
recovery  on  the  note,  and  that  the  judgment 
obtained  necessarily  negatives  the  facts  up- 
on which  Kirven  now  bases  his  cause  of  ac- 
tion.     ''Call   it  what   he  may  please,"   the 
Chemical  Company  says,  "the  basis  of  Kir- 
ven's  claim  in  this  suit  is  an  allogcd  failure 
of  consideration  of  such  great  degree  that 
it  amounted  to  positive  viciousncss,  which 
would  havo  been  a  perfect  defense  to  the  suit 
in  the   I'nited   States  court."     It  may   be, 
indeed,  that  such  "viciousness"  could  have 
been  set  up  in  the  action  in  the  circuit  court, 
but    it   would    be    to   confound    distinctions 
that  have  always  been  recognized,  and  the 
effect  of  which  are  pointed  out  in  Merchants* 
Heat  k  Light  Co.  y.  J.  B.  Clow  &  Sons,  su- 
pra, to  conclude  that  the  judgment  recovered 
259]  'negatives     the     existence     of     that 
"viciousness,"     or     the      damages     which 
were    consequent    to     it.     This    was    the 
view    taken    by    the     supreme    court    of 
the   state,    that    court    deciding    that    the 
cause  of   action   in   the   circuit  court   and 
that  in  the  case  at  bar  were  upon  different 
claiuis   or    demands, — "one    being    u|)on    a 
promissory  note,  and  the  other  for  unliqui- 
<intp(l  damages"  arising  from  the  destruction 
of  Kirven's  crops.     And  the  supreme  court 
also  deoidrd  that  Kirven  withdrew  the  de- 
fense based  on  the  damages  to  him.     It  was 
oniitted,  as  we  have  seen,  from  the  supple- 
'"Pntary  answer.    Testimony  in  regard  to  it 
^*«  excluded   upon    the    objection    of   the 
^"diical  Company,  and  there  is  support  for 
^'^  Contention  that  the  company  is  estopped 
^  ^fgc  that  a  defense  which  was  excluded 
opofj  i^j,  objection  was  involved  in  the  nc- 
®'^    and  concluded  by  the  judgment. 
*t  is,  however,  contended  by  the  Chemical 
l^'^^pany  that  whether  new  matter  consti- 
..  ^«  a  defense  or   counterclaim   under   §§ 
J^    and    171   of  the  Code  of  Procedure  of 
.  ^th     Carolina     (inserted     in     the     mar- 
Y^    t),    it    must  be  set  up  by  a  defendant 


in 


Ilia   answer,   and  cannot   be,   if   not  set 


^»    used  as  an  independent  cause  of  action. 


It  is  also  contended  that  this  being  the 
practice  in  the  state  courts,  by  virtue  of  the 
'provisions  of  §  914  of  the  Revised  [260 
Statutes  of  the  United  States  (U.  S.  Comp. 
Stat.  I90I,  p.  684),  it  becomes  the  practice 
in  causes  in  the  courts  of  the  United 
States  held  in  South  Carolina.  That 
section  requires  **the  practice,  pleadings, 
forms,  and  modes  of  proceedings''  in  the 
Federal  courts  to  "conform  as  near  as  may 
be"  to  the  practice  in  the  state  courts.  An 
answer  to  this  contention  is  that  the  su- 
preme court  of  the  state  did  not  so  construe 
the  Code  of  Procedure.  On  the  effect  of  the 
judgment  of  the  circuit  court  of  the  Unit- 
ed States  as  res  judicata  the  court  divided, 
but  three  members  of  the  court  must  have 
entertained  opinions  adverse  to  the  conten- 
tion of  the  Chemical  Company.  Mr.  Justice 
Gary  discussed  the  effect  of  the  judgment, 
and  was  of  opinion  that  it  was  not  res  JU' 
dicaia, — a  conclusion  at  which  he  could  not 
have  arrived  if  the  Code  of  the  state  re- 
quired Kirven  to  set  up  his  demand  for  dam- 
ages in  the  answer.  Mr.  Justice  Woods,  in 
his  concurring  opinion,  expressed  the  view 
that,  under  the  Code,  the  demand  could 
have  been,  but  was  not  required  to  be,  plead- 
ed in  defense.  Mr.  Justice  Pope  dissented 
from  that  construction,  and  also  from  the 
effect  of  the  judgment  as  res  judicata,  Mr. 
Justice  Jones  concurred  with  the  chief  jus- 
tice only  as  to  the  effect  of  the  judgment. 

Finally,  it  is  urged  that,  in  the  case  of 
Greenwood  Drug  Co.  v.  Kromonia  Co.  81 
S.  C.  51G,  62  S.  E.  840,  decided  since  the  case 
at  bar,  the  supreme  court  of  the  state  of 
South  Carolina  is  in  accord  with  the  con- 
tention of  the  Chemical  Company  as  to  the 
effect  of  judgments  as  res  judicata,  and  has 
modified  the  views  expressed  by  that  court 
in  the  case  at  bar.  It  may  well  be  contended 
that  we  are  not  concerned  to  consider  to 
what  extent  that  learne<l  court  has  modified 
its  views,  as  we  have  taken  jurisdiction  of 
this  cane  because  of  our  right  to  decide  the 
weight  and  effect  to  be  given  to  the  judg- 
ment of  the  circuit  court.  It  is  enough, 
however,  to  say  that  the  supreme  court  of 
South  Carolina  did  not  question  the  correct- 
ness of  its  decision  in  the  case  at  bar. 

Judgment  affirmed. 


'1'Sec.    170.  The  answer  of  the  defendant 

^^t  contain: 
*  1.  A  general  or  specific  denial  of  each 
.  ^t.erial  allegation  of  the  complaint  con- 
^^Verted  by  the  defendant,  or  of  any  knowl- 
^l^c  or  information  thereof  sufficient  to 
'^^  a  belief. 

-  ***2.  A  statement  of  any  new  matter  con- 

^^tuting  a  defense  or  counterclaim,  in 
^^linarv  and  concise  language,  without 
^petition." 

.    Stv.   171.  The  counterclaim  mentioned  in 

tJ'c  last  section  must  be   one   existing  in 

^^  L.  ed. 


favor  of  a  defendant  and  against  a  plaintiff, 
l)ctween  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  out  of  one  of 
the  following  causes  of  action: 

"1.  A  cause  of  action  arising  out  of  the 
contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of 
the   action. 

"2.  In  an  action  arising  on  contract,  any 
other  cause  of  action  arising  also  on  con- 
tract, and  existing  at  the  commencement  of 
the  action." 
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861]  •ROBERT  M.  SNYDER,  Junior,  and 
Sybil  M.  Snyder,  as  Executors  of  the  Last 
Will  and  Testament  of  R.  M.  Snyder, 
Deceased,  et  al.,  Plffs.  in  Err., 

V. 

J.  ROSENBAUM. 
(See  S.  C.  Reporter's  ed.  261-260.) 

Sale  —  deficiency  —  action  for  purchase 
money  —  defense. 

1.  A  purchaser  of  cattle  and  feed  cannot 
defeat  a  recovery  of  all  of  the  purchase  mon- 
ey because  of  a  deficiency  in  the  stated 
amount  of  feed,  where  all  the  cattle  are  de- 
livered, and  the  recited  amount  of  feed  is 
not  g^uaranteed,  and  he  acts  on  his  own  in- 
spection. 

Pleadini?  —  amendment  after  trial  — 
surprise. 

2.  Allowing  amendment  after  full  trial  of 
a  declaration  seeking  recovery  of  the  entire 
amount  due  on  a  contract  for  purchase  of 
cattle  and  feed,  so  as  to  claim  recovery  for 
the  portion  shown  to  have  been  delivered, 
should  not  be  denied  on  the  ground  of  sur- 
prise. 

[For  other  can^s,  see  Pleading,  I.  n,  in  Digest 
Sup.  Ct.  1008.] 

Sale  —  lien   on  property  —  satisfaction 

—  effect. 

3.  Recovery  on  a  contract  for  the  pur- 
chase of  cattle  cannot  be  defeated  because 
liens  existed  on  those  not  stated  to  be  sub- 
ject to  liens,  where  the  possibility  of  such 
liens  was  contemplated  by  the  contract,  and 
they  were  satisfied  out  of  the  purchase 
money. 

Sale  —time  as  essence. 

4.  Failure  to  deliver  cattle  within  the 
time  specified  by  the  contract  will  not  defeat 
a  recovery  of  the  purchase  money,  where,  by 
statute,  time  is  not  of  the  essence  of  the 
contract  unless  by  its  terms  expressly  so 
provided,  and  the  cattle  were  accepted  with- 
out objection  on  that  ground. 

[For  other  cases,  see  Sale,  134-137,  in  Digest 
Sup.  Ct.  1908.] 

Trial  —  instructions  —  assumption     of 

disptited  facts. 

5.  Instructions   should   not  be  given  as- 

Note. — On  the  right  to  rescind  or  aban- 
don a  contract  because  of  failure  or  in- 
ability of  the  other  party  to  perform  with- 
in the  time  designated,  when  time  is  not  of 
the  essence  of  the  contract — see  note  to 
Holt  v.  United  Security  Life  Ins.  &  T.  Co. 
21  L.R.A.(X.S.)   691. 

As  to  state  decisions  and  laws  as  rules  of 
decision  in  Federal  courts — see  notes  to 
Wilson  v.  Perrin,  11  C.  C.  A.  71;  Hill  v. 
Hite,  29  C.  C.  A.  653;  Griffin  v.  Overman 
Wheel  Co.  9  C.  C.  A.  648;  Elmendorf  v. 
Taylor,  6  L.  ed.  U.  S.  290;  Jackson  ex  dem. 
St.*  John  V.  Chew,  6  L.  ed.  U.  S.  584; 
United  States  ex  rel.  Butz  v.  Muscatine, 
19  L.  ed.  U.  S.  400;  Clark  v.  Graham,  5  T-^ 
ed.  U.  S.  335;  Forepaugh  T.  Delaware,  L. 
&  W.  R.  Co.  5  L.R.A.  508;  and  Mitchell  v. 
Burlington,  18  L.  ed.  U.  S.  351. 
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3uming  that  a  contract  is  in  force,  if  its 

validity  has  been  denied  and  its  execution 

Is  claimed  to  have  been  abandoned. 

[For  other  cases,  see  Trial,  768-789b.  in  Digest 
Sup.  Ct.  1908.1 

Trial  —  instructiona  —  definition  —  non-^ 
prejudicial  error. 

6.  A  defendant  setting  up  another  contract 
in  defense  of  an  action  to  enforce  payment 
for  property  sold  and  delivered,  which  plain- 
tiflf  alleges  to  be  void  for  duress,  is  not  prej- 
udiced by  an  instruction  limiting  a  defini* 
tion  of  duress  to  a  kind  as  to  which  there 
is  no  pretense  that  it  exists  in  the  case. 
[For  other  cases,  see  Trial,  VII.  b,  in  DIaest 

Sup.  Ct.  1908.] 

Pleading  —  instructions  —  specific  al- 
legations. 

7.  That  undue  influence  was  not  expressly 
pleaded  in  defense  of  a  contract  docs  not 
preclude  instructions  defining  it,  if  facts 
are  pleaded  and  found  which  amount  to  it. 
[For    other    cases,     see     Pleading,    715a-781; 

Trial,  VII.  b,  io  Digest  Sup.  Ct.  1908.] 

Courts  —  undue  influence  —  state  stat* 
ute— assumption  by  Federal  court. 

8.  The  Supreme  Court  of  the  United  States 
will  assume  that  a  refusal  by  a  purchaser 
in  possession  of  personal  property  to  pay 
for  it,  to  satisfy  a  mortgage  lien  on  it,  or 
release  it,  unless  the  seller  will  execute  an- 
other contract  to  his  detriment,  which,  if 
persisted  in,  both  parties  understand  will 
lead  to  an  immediate  foreclosure  and  t!ie 
ruin  of  the  seller,  amounts  to  undue  influ- 
ence within  the  meaning  of  a  state  statute 
permitting  a  contract  to  be  set  aside  for 
such  cause,  lintil  the  supreme  court  of  the 
state  says  otherwise. 

[For    other    cases,    see    Courts,    1775-1785,    In 
Digest  Sup.  Ct.  1908.] 

Duress  —  forcing  execution  of  contract 

—  ruinous  conduct. 

9.  Refusal  by  a  purchaser  in  possession  of 
personal  property  to  pay  for  it,  to  satisfy  a 
mortgage  lien  on  it,  or  release  it,  unless  the 
seller  will  execute  a  contract  which,  if  per- 
sisted in,  both  parties  understand  will  lead 
to  an  immediate  foreclosure  and  the  ruin 
of  the  seller,  amounts  to  duress  which  will 
avoid  the  contract. 

[For  other   cases,   see   Duress,   in   Digest   Sup. 
Ct.   1908.] 

[No.  25.] 

Argued  November  8,  0,  1900.     Decided  De- 
cember 6,  1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  judg- 
ment in  favor  of  plaintiff  in  an  action 
brought  to  enforce  j)aymcnt  of  the  consid- 
eration alleged  to  be  due  on  a  contract  for 
the  sale  of  cattle  and  fodder.  Affirmed. 
See  same  case  below,  18  Okla.  168,  89  Pac. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gardiner  liathrop  and  Arm- 
well   li.    Cooi>er   argued   the   cause,    and, 

.215  U.  S. 


J009. 


SmrDEB  ▼.   ROSENBAUM. 


vith  Messrs.  John  E.  Wilson  and  John  S 
Wright,  filed  a  briel  for  plaintifTs  in  error: 
It  is  clearly  error  in  a  court  to  charge  a 
jury  upon  a  supposed  or  conjectural  state 
of  facts  of  which  no  evidence  has  been 
cffered. 

Blackburn  v.  Crawford,  3  Wall.  176,  194, 
18  L.  ed.  186,  194;  Michigan  Ins.  Bank  v. 
Eldred,  9  Wall.  544,  553,  19  L.  ed.  703,  767 ; 
United  SUtes  t.  Breitling,  20  How.  252,  254, 
15  L.  ed.  900,  902;  Beaver  v.  Taylor,  I  Wall. 
637,  644,  17  K  ed.  601,  603 ;  Chaffee  v.  Bos 
ton  Belting  Co.  22  How.  217,  224,  16  L.  ed. 
240,  242. 

The  claim  of  diiress  was  a  mere  sham, 
eondemned  by  all  the  facts  and  circumstan- 
ees,  and  unsupported  by  any  evidence. 

French  v.  Shoemaker,  14  Wall.  314,  332. 
20  Ix  ed.  852,  856;  Silliman  v.  United 
SUtes,  101  U.  8.  465,  470,  25  L.  ed.  987, 
988;  Hackley  ▼.  Headley,  45  Mich.  573,  8 
N.  W.  511;  Mason  v.  United  States,  17 
Wall.  67,  73,  21  L.  ed.  564,  565;  Goebel  v. 
linn,  47  Mich.  493,  41  Am.  Rep.  723,  11 
N.  W.  284;  United  States  v.  Child,  12 
Wall.  232,  244,  20  L.  ed.  360,  363;  Burnes 
V.  Burnes,  132  Fed.  493 ;  Morton  v.  Morris, 
18  C.  C.  A.  611,  36  U.  S.  App.  550,  72  Fed. 
398;  Radich  v.  Hutchins,  95  U.  S.  210,  213, 
24L.ed.  409,  410. 

If,  as  Stribling  contends,  the  contract  of 
October  1,  1000,  was  induced  by  duress 
(which  is  earnestly  denied),  his  subsequent 
conduct  ratified  the  contract,  and  eliminated 
the  charges  of  duress  from  the  case. 

9  Cyc.  Law  &  Proc.  p.  443;  10  Am.  &  Eng. 
Enc.  Law,  p.  337 ;  Carver  v.  United  States, 
111  U.  S.  609,  612,  28  L.  ed.  540,  541,  4 
Sup.  Ct.  Rep.  561;  Grymcs  v.  Sanders,  93 
U.  S.  55,  62,  23  L.  ed.  798,  801 ;  McLean  v. 
Clapp,  141  U.  S.  429,  432,  35  L.  ed.  804, 
806,  32  Sup.  Ct.  Rep.  29;  Andrews  v.  Con- 
nolly, 145  Fed.  43. 

Messrs.  C.  J.  Wrl^litsnian  and  J.  J. 
^arllngton  argued  the  cause,  and.  with 
Messrs.  Carl  Meyer  and  L.  W.  Lee,  filed  a 
wief  for  defendant  in  error: 

A  contract  obtained  by  so  pressing  a  per- 
*>n  by  threats  regarding  his  personal  safe- 
^  or  liberty,  or  that  of  his  property,  or  of 
*  member  of  his  family,  as  to  deprive  him 
Oi  the  full  cxrrci  w  of  his  will,  and  prevent 
^  meeting  of  minds  necessary  to  a  valid 
•<>ntract,  may  be  avoided  on  the  ground 
^'  duress,  whether  the  operation  causing 
^  ^JJconipetency  to  contract  be  produced  by 
^wt  was  deemed  duress  formerly,  and  rc- 
'^▼able  at  law  as  such,  or  wrongful  com- 
pulsion, remediable  by  an  appeal  to  a  court 
of  equity. 

^rown  V.  Pierce,  7  Wall.  214-210,  19  L. 
^'  ^34-137;  Galusha  v.  Sherman,  105  Wis. 
P»  47  L.R.A.  417,  81  N.  W.  495;  Dunham 
»*Ued. 


V.  Griswold,  100  N.  Y.  224,  3  N.  E.  76; 
Cribbs  v.  Sowle,  87  Mich.  340,  24  Am.  St. 
Rep.  ICG,  49  N.  W.  587 ;  Overstreet  v.  Dun- 
lap,  56  111.  App.  495;  Rossiter  v.  Loeber,  18 
Mont  384,  45  Pac.  560;  Wilkerson  v.  Bish- 
op, 7  Coldw.  30;  Parmentier  v.  Pater,  13 
Or.  125,  9  Pac.  59;  Langley  v.  Andrews,  142 
Ala.  671,  38  So.  238;  Foote  v.  DePoy,  126 
Iowa,  372,  68  L.R.A.  302,  106  Am.  St.  Rep. 
365,  102  N.  W.  132;  Lumaghi  v.  Abt,  126 
Mo.  App.  221,  103  S.  W.  104;  Lonergan  v. 
Buford,  148  U.  S.  581-590,  37  L.  ed.  669- 
572,  13  Sup.  Ct  Rep.  684;  Robertson  v. 
Frank  Bros.  Co.  132  U.  S.  17,  33  L.  ed.  236, 

10  Sup.  Ct  Rep.  5;  Swift  &  C.  &  B.  Co.  v. 
United  States,  111  U.  8.  22,  28  L.  ed.  341,  4 
Sup.  Ct.  Rep.  244;  Carew  v.  Rutherford,  106 
Mass.  ],  8  Am.  Rep.  287;  Tandy  v.  Elmore- 
Cooper  Live  Stock  Commission  Co.  113  Mo. 
App,  420,  87  S.  W.  614;  First  Nat  Bank  v. 
Sargeant,  65  Neb.  594,  59  L.R.A.  206,  91 
N.  W.  595. 

In  what  may  be  designated  as  an  inter- 
mediate stage  of  the  development  of  the  doc- 
trine of  duress,  between  that  of  the  common 
law,  at  which  actual  menace  of  bodily  harm 
or  imprisonment  was  required,  and  the  lat- 
er stage,  as  illustrated  by  the  preceding  ci- 
tations, it  was  held  in  many  cases  that  the 
detention  of  another's  property,  so  that  he 
could  gain  possession  of  it  only  by  the  pay- 
ment of  money  demanded  or  other  act,  con- 
stituted duress. 

Harmony  v.  Bingham,  12  N.  Y.  117,  62 
Am.  Dec.  142;  Tutt  v.  Ide,  3  Blatchf.  249, 
Fed.  Cas.  No.  14,275b;   Adams  v.  SchifTer, 

11  Colo.  30,  7  Am.  St.  Rep.  202,  17  Pac.  21 ; 
Shaw  ▼.  Woodcock,  7  Barn.  &  C.  85;  Atlcc 
V.  Backhouse,  3  Mees.  &  W.  650. 

This  application  of  the  doctrine  is  sub- 
ject, perhaps,  to  the  limitation  that  the 
question  is  one  of  mixed  law  and  fact,  re- 
quiring determination  by  the  jury  whether 
the  wrongful  act  in  fact  coerced  the  will, 
the  real  question  for  determination  being 
the  fact  of  coercion,  not  merely  the  means 
used  to  produce  it,  so  that  the  principle  of 
these  cases  cannot  in  reason  depend  upon, 
or  the  application  be  limited  to,  the  mere 
case  of  the  detention  of  goods,  as  is  recog- 
nized by  many  authorities. 

Van  Dyke  v.  Wood,  60  App.  Div.  208,  70 
N.  Y.  Supp.  327;  Brnydon  v.  Goulman,  1  T. 
B.  Mon.  115;  Dwinol  v.  Barnard,  28  Me. 
554,  48  Am.  Dee.  507;  American  Brewing 
Co.  V.  St  Louis,  187  Mo.  367,  80  S.  W.  129, 
2  A.  &  E.  Ann.  Cas.  821;  Prickett  v.  Madi- 
son County,  14  111.  App.  454;  Chicago  v. 
Sperbeck,  69  HI.  App.  562;  New  Orleans 
&  N.  E.  R.  Co.  V.  Louisiana  Constr.  Si 
Improv.  Co.  109  La.  13,  94  Am.  St.  Rep. 
393,  33  So.  51;  I^high  Coal  &  Xav.  Co.  v. 
Brown,  100  Pa.  340;  Ciuetzkow  Bros  Co.  v. 
Breese,  96  Wis.  591,  65  Am.  St  Rep.  83, 
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72  N.  W.  45;  Vyne  r.  Glenn,  41  Mich.  112, 
1  N.  W.  997 ;  Scholey  v.  Mumford,  60  N.  Y. 
498;  Cobb  v.  Charter,  32  Conn.  358,  87  Am. 
Dec.  178;  Buford  v.  Louisville  k  N.  R.  Co. 
82  Ky.  286;  Stenton  v.  Jerome,  54  N.  Y. 
480;  First  Nat  Bank  v.  Sargeant,  65  Neb. 
694,  59  L.R.A.  296,  91  N.  W.  595;  Joannin 
V.  Ogilvie,  49  Minn.  564,  16  L.R.A.  376,  32 
Am.  St.  Rep.  581,  52  N.  W.  217;  Fraser  v. 
Pendlebury,  31  L.  J.  C.  P.  N.  S.  1;  Pern- 
berton  v.  Williams,  87  111.  16;  Close  v. 
Phipps,  7  Mann.  &  G.  586;  White  v.  Heyl- 
man,  34  Pa.  142;  State  ex  rel.  McCardy  v. 
Nelson,  41  Minn.  25,  4  L.R.A.  300,  42  N.  W. 
548;  Love  v.  State,  78  Ga.  66,  6  Am.  St. 
Rep.  234,  3  S.  E.  893;  Secor  v.  Clark,  117 
N.  Y.  350,  22  N.  E.  754,  24  Jones  &  S.  162, 
1  N.  Y.  Supp.  515;  Schoellhamer  v.  Ro- 
metsch,  26  Or.  394,  38  Pac.  344;  Maxwell 
V.  Griswold,  10  How.  242,^13  L.  6d.  405; 
Elliott  V.  Swartwout,  10  Pet  137,  9  L.  ed. 
373;  Baldwin  v.  Sullivan  Timber  Co.  48 
N.  Y.  S.  R.  296,  20  N.  Y.  Supp.  496;  New 
Orleans  Gaslight  k  Bkg.  Co.  t.  Paulding,  12 
Rob.  (La.)  378;  Westlake  v.  St  Louis,  77 
Mo.  47,  46  Am.  Rep.  4;  Niedermeyer  v. 
University  of  Missouri,  61  Mo.  App.  654. 

There  is  no  one  of  the  above-cited  cases 
in  which  the  party  claiming  duress,  either 
in  the  payment  of  money  or  making  of  a 
contract,  could  not  have  maintained  an  ac- 
tion in  the  courts  of  law  for  the  recovery  of 
the  property  withheld  or  the  enforcement  of 
the  rights  controverted. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  brought  by  the  ex- 
ecutors of  Robert  M.  Snyder  to  reverse  a 
judgment  upon  a  written  contract  in  favor 
of  one  Stribling,  assigned  by  him  to  the  de- 
fendant in  error,  Rosenbaum.    18  Okla.  108, 
89  Pac.  222.     The  contract  was  dated  Sep- 
tember 1,  1900,  and  purported  to  be  a  sale 
by  Stribling  of  12,700  head  of  steer  cattle, 
then  in  pasture  near  Gray  Horse,  Oklahoma, 
262]  of  which  12,500  were  *to  be  counted 
out    to    the    purchaser;    with    particulars 
as     to     age.      Also,     of     from     3,200     to 
3,500     acres     of     corn,     1,400     acres     of 
cane,     and     about     5,000     acres     of  hay, 
all    near    the    same    place.      Also,    of   cer- 
tain horses,  mules,  wagons,  and  ranch  outfit, 
employed  by  Stribling  about  the  said  cattle. 
By  a  later  clause,  the  farms  where  the  fodder 
was  were  specified,  and  it  was  added  that 
the  exact  acreage  was  not  guaranteed.    The 
agreed  price  was  $500,000,  to  be  paid,  first, 
by  the  transfer  to  Stribling  of  a  ranch  in 
Arizona,  with  the  herd  and  outfit  thereon,  at 
the  valuation  of  $150,000;  next,  by  the  as- 
Bumption  of  an  encumbrance  of  $240,000  on 
10,500  of  the  cattle  sold;  "the  balance  .  .  . 
to  be  paid    •    •    •    or  accounted  for  satis- 1 


factorily  to  said  Stribling  within  .  .  . 
days  of  the  signing  of  this  instrument"  It 
waa  agreed  that  10,500  of  the  cattle  were 
free  from  emcumbrancea  except  the  $240,000 
just  mentioned,  and  that,  if  there  waa  any 
encumbrance  of  the  remaining  2,000,  such 
encumbrance  should  be  deducted  from  the 
purchase  price.  "Said  cattle  to  be  counted 
within  fifteen  days."  Both  parties  to  the 
contract  were  experienced  men. 

Stribling  alleged  performance  of  the  con- 
tract on  his  part  and  a  breach  by  Snyder  in 
not  conveying  his  Arizona  ranch,  and  in  not 
accounting  for  a  cash  balance  of  $5,200.    The 
answer  set  up  a  document  of  October  1,  1900, 
signed   by   Snyder   and   Stribling,   and   ad- 
dressed to  a  third  party,  as  a  supplemental 
contract;  denied  performance  of  this  or  the 
original  agreement  by  Stribling,  stating  va- 
rious details  of  failure,  and  alleged  fraud. 
The  replication  averred  that,  to  secure  an 
extension  of  time  for  the  payment  of  the 
mortgage  on  the  cattle,  referred  to  in  the 
original  contract,  Stribling  and  Snyder,  on 
September  5,  made  an  agreement  with  the 
holder,  by  one  part  of  which  Snyder  agreed 
to  market  enough  of  the  cattle  to  pay  the 
notes    that    were    overdue,    and    by    which 
he  also  bound  himself  to  pay  the  other  mort- 
gage notes  as  they  fell  due.    The  replication 
continued  that,  on  October  1,  1900,  Stribling 
had  delivered  the  cattle  and  other  property, 
and  *that  Snyder,  being  in  possession  [26S 
of    them,    told    Stribling    that,    unless    he 
signed  the  document  set  up  in  the  answer, 
he  would  not  pay  for  the  cattle  or  pay  the 
mortgage  debt  or  release  the  cattle;   that 
both  parties  understood  that  this  threat,  if 
carried  out,   would   lead   to  an   immediate 
foreclosure  and  Stribling*s  ruin,  and  that, 
in    those    circumstances,    characterized    as 
duress,  Stribling  signed. 

There  was  a  trial  and  the  jury  found  for  the 
plaintiff.  It  made  in  addition  a  very  great 
number  of  special  findings,  establishing, 
subject  to  any  question  of  law  that  may  have 
been  reserved,  much  more  tlian  was  necessary 
to  support  the  verdict.  It  found  the  follow- 
ing facts  among  others :  In  pursuance  of  the 
September  contract,  12,391  head  of  cattle 
were  counted  out  to  the  purchaser,  and  the 
counting  of  the  rest  of  the  12,500  was 
stopped  by  the  purchaser's  agent,  he  being 
satisfied,  and  there  being  enough  cattle  in 
sight  to  make  up  the  total.  After  the  count, 
on  or  about  September  26,  1900,  the  pur- 
chaser took  possession,  and  Stribling  then 
ceased  to  exercise  control  over  the  property. 
Tliis  included  12,500  head  of  cattle,  the 
horses,  mules,  wagons,  harness,  pastures, 
camp  outfit,  and  such  feed  as  was  there. 
Stribling  asked  Snyder  for  a  settlement  and 
Snyder  made  no  objection  to  the  correctness 
of  the  count  or  to  the  representations  as  to 
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the  acreage  of  feed,  or  to  Stribling's  per- 
formance  otherwise,  but  nevertheless  refused 
to  do  his  part  He  sold  the  cattle  again  by 
a  transaction  which  it  is  not  necessary  to 
trace,  and  the  negotiations  concerning  whicb 
were  not  known  to  Stribling  at  the 
time  of  Snyder's  threats  mentioned  in  the 
replication,  and  of  the  signing  of  the  docu- 
ment of  October  1.  The  threats  alleged  are 
found  to  have  been  made  and  to  have  in- 
duced Stribling  to  sign,  without  other  con- 
sideration. At  this  time  the  value  of  the 
cattle  was  going  down,  and  that  of  the 
Arizona  property  was  goinc^  up, — facts  that 
may  partly  account  for  Snyiler's  conduct.  It 
is  found  that  he  wanted  to  avoid  the  Sep- 
tember contract,  and  to  get  the  cattle  by 
merely  discharging  the  liens.  But  the  par- 
S64]  ties  did  not  carry  out  the  'provisions 
of  the  October  document,  and  upon 
this  finding  and  the  finding  as  to 
the  pressure  under  which  it  was  exe- 
cuted, it  is  unnecessary  to  state  its  pro- 
Tisions.  They  were  more  onerous  to  Scrib- 
ling  in  several  respects,  requiring  a  fur- 
ther count,  and  forfeiting  the  Arizona  prop- 
erty if  the  full  number  was  not  turned  over 
and  payment  made  for  any  deficiency  within 
fiye  days  of  the  count.  All  fraud  on  Strib- 
ling's  part  is  negatived,  and  the  upshot  of 
the  whole  matter  is  that  he  performed  his 
contract  in  every  respect  except  tliat  there 
was  not  so  much  fodder  as  was  supposed,  and 
for  that  the  jury  made  an  allowance  of 
$9,000. 

The  argument  for  the  plaintiffs  in  error 

discusses    the    evidence    at    great    length. 

But     we     shall      deal      onlv      and     verv 

briefly  with   the    rulings   that  seem   to   us 

to  require  notice.     It  is  enough  to  say  at 

the  outset  that  there  was  some  evidence  to 

support  the  special  findings  that  we  have 

mentioned.    But  it  is  urged  that,  this  being 

*  suit  upon  the  contract,  if  it  was  not  per- 
formed to  the  letter,  the  phiintiff  cannot 
recover.    The  judge  instructed  the  jury  that 

*  contract  of  this  kind,  for  the  delivery  of  a 
certain  number  of  cattle,  is  severable,  and 
^>t,  if  the  whole  number  of  cattle,  or  the 
fiill  number  of  acres  of  feed,  were  not  deliv- 
ered, still  the  plaintiff  could  recover  the  con- 
tact price,  less  an  allowance  for  the  dam- 
H^  occasioned  by  the  failure.  This  is  as- 
signed as  error.  It  is  unnecessary  to  con- 
ttder  whether  the  construction  of  the  con- 
tract was  too  liberal  in  favor  of  the  plain 
un,  or  whether  it  embodied  the  understand- 
ing upon  which  such  dealings  take  place.  The 
J^O  found  that  all  the  cattle  were  delivered. 
^  to  the  deficiency  in  the  acreage  of  fodder, 


the 


Contract  stated  that  the  precise  amount 


J**  not  guaranteed,  and  the  jury  found  that 
JJJ.^der  was  acting  on  his  own  inspection. 
P*e  deficiency  did  not  go  to  the  root  of  the 
•^  I^.  cd. 


contract.  Furthermore,  if,  after  the  parties 
have  had  a  full  trial,  and  after  such  specific 
findings  as  were  made,  any  amendment 
were  necessary,  which  we  are  far  from  inti- 
mating, no  doubt  it  would  be  allowed.  The 
defendant  suffered  no  possible  *8ur-  [265 
prise.  See  also  Wilson's  Rev.  &  Anno.  Stat. 
(Okla.)   1003,  §  4344. 

It  is  objected  further  that  the  other  cat- 
tle, above  the  10,500  mentioned  in  the  con- 
tract as  mortgaged,  and  the  fodder,  were- 
subject  to  liens  for  about  $110,000.  But 
this  possibility  was  contemplated  by  the  con- 
tract, the  liens  were  satisfied  out  of  the  pur- 
chase price,  and  no  harm  was  done.  Finally, 
it  is  said  that  the  delivery  was  not  made 
within  fifteen  days.  But,  by  statute,  time  is 
not  of  the  essence  of  a  contract,  "unless  by 
its  terms  expressly  so  provided."  Wilson's 
Rev.  &  Anno.  Stat.  (Okla.)  1903,  §  809. 
The  delay  was  not  the  fault  of  Stribling, 
but  was  due  to  Snyder  and  his  agents.  Tlie 
cattle  were  accepted  without  objection  on 
that  ground,  and,  if  the  delay  could  have 
been  complained  of  under  the  circumstances, 
performance  ad  diem  was  waived. 

The  other  principal  defense  and  the 
ground  of  counterclaim  relied  upon  was  the 
alleged  contract  of  October  1.  As  the  va- 
lidity of  this  contract  was  denied  and  the 
execution  of  it  said  to  have  been  abandoned, 
of  course  the  judge  was  right  in  refusing  in- 
structions that  assumed  it  to  be  in  force. 
But  complaint  is  made  of  an  instruction  to 
the  jury  in  the  language  of  the  statutes  as 
to  duress  and  undue  influence.  Probably 
through  a  mechanical  slip,  only  a  part  of 
the  statute  as  to  duress  was  recited,  so  that 
fraudulent  confinement  of  the  person  seemed 
to  be  stated  ad  an  exhaustive  definition. 
But  this  did  not  hurt  the  defendant,  if,  for 
no  other  reason,  because  there  was  no  pre- 
tense of  duress  in  that  sense.  The  judge 
then  went  on  to  quote  the  definition  of  one 
form  of  undue  influence,  as  "taking  a  grossly 
oppressive  and  unfair  advantage  of  another's 
necessities  or  distress."  Wilson's  Rev.  & 
Anno.  Stat.  (Okla.)  1903,  §  740.  It  is  ob- 
jected that  undue  influence  was  not  pleaded. 
But  tlic  facts  were  pleaded  and  were  found 
by  the  jury  in  like  form.  We  should  assume 
that  those  facts  amounted  to  undue  influence 
within  the  meaning  of  the  Oklahoma  stat- 
utes until  the  supreme  court  of  the  state 
says  otherwise.  But  it  is  said  that  they 
do  not  amount  to  duress,  *and  tliere-  [266 
fore  an  instruction  should  have  been 
given,  as  asked,  that  there  was  no 
evidence  of  duress.  We  see  no  reason 
for  not  following  the  opinion  of  the 
territorial  court,  that  the  facts  also 
constituted  duress  within  the  meaning  of 
the  statute.  See  Silsbee  v.  Webber,  171  Mass. 
378,  60  N.  E.  555.     But  it  does  not  seem 
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to  matter  what  they  are  called  if  they  are 
found  to  have  existed.  Furthermore,  we  see 
no  ground  on  which  we  can  go  behind  the 
finding  that  neither  side  carried  out  the  al- 
leged October  contract.  There  was  some  cti- 
dence  to  that  effect,  and  we  are  not  con- 
cerned with  its  weight.  We  do  not  think  it 
necessary  to  mention  all  the  points  that  we 
have  examined.  Upon  the  wliole  case,  we  are 
of  opinion  that  no  error  of  law  is  disclosed 
that  entitles  the  plaintiffs  in  error  to  a  new 
trial. 
Judgment  affirmed. 


HIO  GRANDE  DAM  &  IRRIOATION  COM- 
PANY and  the  Rio  G ramie  Irrigation  k 
Land  Company,  Limited,  Appts., 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  266-278.) 

Pleadinc:  —  supplemental  bill. 

1.  Permitting  the  filing  of  a  supplemental 
bill  after  the  case  has  been  remanded  by  an 
appellate  court  for  the  production  of  fur- 
ther evidence  cannot  be  deemed  an  abuse  of 
the  trial  court's  discretion,  where  the  facl.s 
set  forth  in  such  bill  grew  out  of  and  were 
connected  with  the  same  transaction  out  of 
which  the  litigation  arose,  and  were  ger- 
mane to  the  object  of  the  suit,  and  where 
all  the  grounds  of  relief,  even  if  not  exist- 
ing when  the  oriprinal  bill  was  filed,  were 
alleged  to  exist  when  the  supplemental  bill 
w^as  tendered, — especially  in  view  of  the 
provisions  of  N.  M.  Code  Civ.  Proc.  subsec. 
87,  that  a  party  may  be  allowed,  on  motion, 
to  make  a  supplemental  complaint,  answer, 
or  reply  alleging  facts  material  to  the 
cause,  or  praying  for  any  other  or  differ- 
ent relief,  order,  or  jud«rment. 

[For  otlier  cnsog,  woe  rioading,  I.  o,  In 
Digest  8iip.  c:t.  lOos.l 

Pleading  — Mipplciiiental  bill  —  notice. 

2.  Defendants  are  churgeable  with  notice 
of  an  application  to  file  a  supplemental 
bill,  where  such  bill  was  tendered  when  th.? 
court  was  open.  leave  to  file  was  given  in 
open  court,  and  defendants'  attorney  was 
sensed  with  a  copy  on  the  day  it  was  ten- 
dered and  filed. 

[For  other  cases,  see  Pleading,  I.  o,  in 
Digest  Sop,  Ct.  1908.1 

Judgment  — by  default— failure  to  an- 
swer supplemental  bill. 

3.  A  supplemental  bill  filed  in  open  court 
and  served  on  defendants'  attorney  on  the 
same  day  on  which  it  was  filed  may  be  taken 
for  confessed  in  the  absence  of  any  appear- 
ance or  pleading  by  defendants  for  more 
than  the  twenty  days  within  which,  under 
N.    M.    Comp.  *Laws    1897,    title   33,   every 

Note. — On  supplemental  bills — see  note 
to  Miller  v.  Cook,  10  L.K.A.  298. 

On  estoppel  against  state  or  Tnited  States 
— see  note  to  Michigan  v.  Jackson,  L.  &.  S. 
K.  Co.  16  C.  C.  A.  353. 


pleading  must  be  filed  and  served  alter  serr* 
ice  of  the  pleading  to  which  it  is  an  ma* 
swer,  demurrer,  or  reply. 

[For    otlior    cases,    see    Judgment,    L    e,    te 
Diirest  Sup.   Ct.  190S.1 

Estoppel  —  of   goTemment  —  bj    iii€X>ii» 

sistent  acts. 

4.  The  Federal  government  is  not  estopped 
to  rely  upon  the  five  years'  limitation  pre- 
scribed by  the  act  of  March  3,  1S91  (2ft 
SUt.  at  L.  1095-1102,  chap.  5C1,  U.  S. 
Comp.  Stat.  1901,  pp.  1535,  1571),  for  con- 
structing an  irrigation  canal  or  reservoir, 
by  obtaining  an  injunction  interfering  with 
such  construction,  where,  between  the  dia- 
sfdution  of  the  preliminary  injunction  and 
the  granting  of  the  perpetual  injunction, 
more  than  five  years  elapsed,  during  which 
the  construction  was  not  impeded  or  hin- 
dered. 

[For    other    cases,    see    Estoppel,    IIL    c^    1» 
Digest  Sup.  Ct.  1908.1 

[No.  49.] 

Argued  December  3,  1909.     Decided  Decem- 
ber 13,  1909. 

A  PPEAL  from  the  Supreme  Court  of 
1\.  the  Territory  of  New  Mexico  to  review 
a  decree  which  afiirmed  a  decree  of  the 
District  Court  for  the  Third  Judicial  Dis- 
trict, enjoining  the  construction  of  an  irri- 
tion  dam  and  reservoir.    Affirmed. 

See  same  case  below,  13  N.  M.  386,  85 
Pac.  393. 

The  facts  are  stated  in  the  opinion. 

Messrs.  l^illlam  W.  Bride  and  Freder- 
iek  S.  Tyler  argued  the  cause,  and,  with 
Mr.  Charles  A.  Douglas,  filed  a  brief  for 
appellants: 

V\Tien  the  case  was  referred  with  a  specifie 
direction,  the  court  erred  in  allowing  the 
filing  of  a  bill  which  was  outside  that  direc- 
tion, and  in  contravention  to  it. 

Southard  v.  Russell,  IC  How.  547,  14  L. 
ed.  1052:  Ex  parte  Dubuque  &  P.  R.  Co.  1 
Wall.  69,  17  L.  ed.  514;  Amies  v.  Kiml>er- 
ly,  136  U.  S.  629,  34  L.  ed.  557,  10  Sup.  Ct. 
Rep.  1004;  Re  Gamcwell  Fire-Alarm  Telcg. 
Co.  20  C.  C.  A.  Ill,  33  U.  S.  App.  452,  73^ 
Fed.  908;  Mason  v.  Harper's  Ferry  Bridge 
Co.  20  W.  Va.  223;  Boggs  v.  Willard,  70^ 
111.  315,  22  Am.  Rep.  77;  Rees  v.  McDaniel, 
131  Mo.  681,  33  S.  W.  178;  Gage  v.  Bailey, 
119  111.  539,  9  N.  E.  199;  Chouteau  v.  Allen, 
74  Mo.  66;  Mackall  v.  Richards,  116  U.  S. 
47,  29  L.  ed.  558,  6  Sup.  Ct.  Rep.  234;  Re 
Sanford  Fork  &  Tool  Co.  160  U.  S.  255,  40 
L.  ed.  414,  16  Sup.  Ct  Rep.  291;  Sibbald  y. 
United  States,  12  Pet.  488,  489,  9  L.  ed» 
1167,  1168;  Texas  &  P.  R.  Co.  v.  Anderson^ 
149  U.  S.  237,  37  L.  ed.  717,  13  Sup.  Ct.  Rep, 
843. 

A  new,  independent  cause  of  action  waa 
set    forth   by    the    supplemental    bill    from 
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those   made   In   the   originBl    and    amended 
bills.    Tbis  U  not  pcnnisaible. 

Eleotrical  Accumulator  Co.  v.  Brush  Elec- 
trio  Co.  44  Fed.  607 ;  a  Street,  Fed.  Eq.  Pr. 
M  1170,  llTli  1  Foster,  Fed.  Pr.  4th  ed. 
eSI ;  New  York  Seciir.  ft  T.  Co.  v.  Lincoln 
Street  R.  Co.  74  Fed.  67;  Stafford  v.  How- 
lett,  1  Paige,  200;  Van  Zilc,  Eq.  PI.  &  Pr. 
I  263;  Milner  t.  Milner,  3  Edw.  Oh.  J]4; 
niggJDMn  V.  Chicago,  B,  t,  Q.  R.  Co.  4-2 
C.  C.  A.  254,  102  Fed.  200;  FicUlier,  Eq. 
PI.  k  Pr.  882;  Milwaukee  ft  M.  R.  Co.  v. 
Milwaiik*^  ft  St  P.  R.  Co.  6  Wall.  742,  18 
U  ed.  856;  Storj-,  Eq.  PI.  339;  Huslios  v. 
Came,  ]35  III.  S10,26  N.  E.  517;  Putney  v. 
Whilmire,  CO  Fed.  388;  Maynnrd  v.  Green, 
30  Fed.  643;  Proutv  v.  I^ke  Shore  A  M.  S. 
R.  Co.  85  N.  Y.  275;  Snead  r.  M'CouU,  12 
Hob.  407,  13  L.  ed.  J043. 

Solicitor  General  Bowrrs  argued  the 
«me  and  filed  a  brief  for  appellee: 

The  proceedings  had  in  this  cose  since 
tht  dMiflinn  of  the  second  appeal  to  this 
tourt  are  in  no  way  inconsistent  with  this 
tourt'g  mandate. 

Hirine  Ins.  Co.  r.  Hodgson,  S  Crnneh, 
»».  3  L.  ed.  200;  Neale  v.  Neale,  B  Wall. 
I,  IB  L.  ed.  590;  Ex  parte  French,  91  U.  S. 
«3-23  L.  ed.  E4fl;  Hineklpv  v,  Morton,  103 
V.  S.  704,  20  L.  ed.  458 ;  Slngon  v.  PcwabJc 
Win.  Co.  153  U.  S.  301,  38  L.  ed.  745,  14 
Sop.  Ct.  Rep.  847 ;  Re  Sanford  Fork  ft  Tool 
Co-  160  U.  8.  247,  40  L.  ed.  414,  16  Sup. 
CU  Rep.  291. 

Allowance  of  the  filing  of  a  supplemetital 
tii'I  ie  within  the  fair  discretion  of  the 
hill  court. 

Berliner  Gramophone  Co.  v.  Seaman,  61 
C-  C,  A.  440,  ]  13  Fed.  754  j  Jacob  v.  Lorenz, 
M  Cil,  337,  33  Pac.  119;  Farmers'  Loan 
*  T.  Co.  V.  Bankers'  ft  M.  Teleg.  Co.  109 
K.Y.342.  16N.  E.  533. 

Aid, in  gcncrol.  granting  or  refusing  leave 
™  file  a  new  plea  or  to  amend  a  pleading  is 
■'iMfitiunaiy,  and  is  not  reviewable  on  ap- 
I*"l  ejcept  for  gross  abuse  of  discretion. 

Mmdeville  r.  Wilson,  5  Craneh,  15,  17, 
J  L  ed.  23,  24;  Gormley  v.  Bunyan,  138 
U.  &  tl3,  34  L.  ed.  1036,  11  Su]).  Ct.  Rep. 
*M;  Chapman  t.  Barney,  120  U.  S.  077, 
K  Led.  84)0,  9  Sup.  Ct.  Rep.  426;  Walden 
*■  Craig,  g  Wheat  576,  0  L.  eil.  104;  Chirac 
''■  foinicker,  )]  Wheat.  280,  «  L.  ed.  474; 
^^  pirt«  Bradslreet,  7  Pet  034,  8  L.  ed. 
RIO. 

Notice  of  an  application  for  leave  to  file 
*  luppleniental  bill  is  not  in  all  esses  neces- 
"T-  It  is  A  matter  of  discretion  with  the 
*"«  whether  to  require  such  notice. 

E»ger  T.  Price,  2  Paige,  335;  Lawrence  v. 
""'ton,  3  Paige,  295;  Berriclo  ».  Trenton 
Unt  L.  ft  F.  iBB.  Co.  13  N.  J.  Eq.  155; 
**L.«L 


Winn  T.  Albert,  2  Md.  Ch.  42;  Taylor  x. 
Taylor,  1  Maca.  1  G.  3B7. 

The  only  reason  for  requiring  leave  ol 
court  at  all  for  the  filing  of  a  aupplemen- 
tal  bill  is  to  preTcnt  delays  and  vexatious 
proceedings. 

Buckingham  t.  Coming,  29  N.  J.  Bq.  240; 
Eager  v.  Price,  supra. 

The  proper  method  of  objecting  to  a  sup- 
plemental bill  on  the  ground  that  it  does 
not  contain  supplemental  matter  is  by  de- 

2  Dan.  Ch.  PI.  ft  Pr.  8th  Am.  ed.  •1535; 
Bowjer  v.  Bright,  13  Price,  316;  Stafford  t. 
Hewlett,  1   Paige,  200. 

There  is,  of  course,  nothing  in  the  claim 
that  the  supplemental  bill  is  objectionable 
because  it  sets  forth  matter  occurring  after 
the  suit  was  begun.  Such  is  the  chief, 
though  not  the  sole,  ofRce  of  a  supplemental 
bill ;  and,  indeed,  matter  occurring  after 
commencement  of  the  suit  cannot  be  intro- 
duced into  the  original  bill  by  amendment, 
but  must  be  set  forth  by  supplemental  bill. 
Story,  Eq.  PI.  10th  ed.  S  332 ;  2  Dan.  Ch. 
PI.  ft  Pr.  6th  Am.  ed.  ■1515,  note  1. 

Matter  may  be  introduced  by  supplemen- 
tal bill  which  could  have  been  added  to  the 
original  bill  if  then  available. 

Winn  V.  Albert,  2  Md.  Ch.  48;  Hardin  v. 
BoTd,  113  U.  S.  756,  28  L.  cd.  1141,  6  Sup. 
Ct.  Rep.  771;  Jones  v.  Jones,  3  Atk.  110; 
Eager  v.  Price,  2  Paipe,  333;  Saunders  v. 
Frost,  5  Pick.  275;  Fisher  v.  Holden,  84 
Mich.  494,  47  N.  W.  J003;  Jacob  v.  I^reui, 
OS  Cal.  332,  33  Pac.  110;  Hasbroucb  T. 
Shuster,  4  Barb.  285;  Candler  v,  Pettit,  1 
Paige,  168,  19  Am.  Dec.  399;  Mutter  v. 
Chnuvcl,  d  Rubs.  Ch.  42;  Reeve  v.  North 
Carolina  Land  ft  Timber  Co.  72  C.  C.  A. 
287.  141  Fed.  821;  Jenkins  t.  Internation- 
al Bnnk,  127  U.  S.  484,  32  L.  ed.  189,  S 
Sup.  Ct  Rep.  1106. 

Tlie  rule  that  a  bad  title  set  up  in  the 
original  bill  cannot  be  aided  by  supplemen- 
tal  bill  setting  up  a  new  and  distinct  title 
obtains  only  when  complainant's  original 
title  is  wholly  bad  and  his  case  is  entirely 
defective;  it  does  not  prevent  the  assertion 
of  a  new  title  by  supplemental  bill  when  the 
new  title  adds  to  or  supplements  the  first 
title,  instead  of  contradicting  it. 

Winn  V.  Albert,  supra;  Tonkin  v.  Leth- 
bridge,  G.  Cooper,  43;  Jaques  v.  Hall,  3 
Gray,  194;  Candler  v.  Pettit,  supra;  Edgar 
v.  Clevenger,  3  N.  J.  Eq.  258;  T.owry  v. 
Harris,  12  Minn.  266,  Gil.  186;  Reeve  t. 
North  Carolina  Land  ft  Timber  Co.  72  C. 
C.  A.  287,  141  Fed.  834. 

Mr.  Justice  Hnrlan  delivered  tlie  opinion 
of  the  court: 

The   general   object    of   this   suit — which 

was  brought  by  the  Unitad  States  in  one  of 
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the  courts  of  New  Mexico  on  the  24th  day 
of  May,  1897 — was  to  obtain  an  injunction 
to  prevent  the  Hio  Grande  Dam  &  Irriga- 
tion Company  from  constructing  and  main- 
taining a  dam  across,  and  a  reservoir  over 
and  near,  the  Rio  Grande  river  at  a  certain 
point  in  that  territory.  In  the  court  of 
original  jurisdiction  the  suit  was  dismissed, 
and  the  dismissal  was  affirmed  by  the  su- 
preme court  of  the  territory;  but  that  judg- 
ment was  reversed  by  this  court,  with  in- 
structions to  set  aside  the  decree  of  dis- 
missal, and  to  inquire  whether  the  intended 
acts  of  the  defendants  in  the  construction 
of  a  dam  and  appropriating  the  waters  of 
the  Hio  Grande  would  substantially  dimin- 
ish the  navigability  of  that  stream  within 
the  limits  of  present  navigability;  and,  if 
BO,  to  enter  a  decree  restraining  those  actt 
to  the  extent  that  they  would  so  diminish. 
United  States  v.  Rio  Grande  Dam  &  Irrig. 
Co.  174  U.  S.  690,  708,  710,  43  L.  ed.  1136, 
1143,  1144,  19  Sup.  Ct.  Rep.  770.  The  man- 
date of  this  court  to  that  effect  was  exe- 
cuted by  the  supreme  court  of  the  territory, 
and  the  cause  went  back  to  the  court  of  orig- 
268]  inal  *juri8diction  with  directions  to 
proceed  in  accordance  with  that  mandate. 

The  cause  was  again  heard  in  the  court 
of  original  jurisdiction,  that  court  denying 
a  motion,  in  behalf  of  the  United  States, 
for  a  continuance  in  order  that  it  might 
more  fully  prepare  its  case.  The  suit,  on 
final  hearing,  was  again  dismissed,  and  that 
judgment  was  sustained  by  the  supreme 
court  of  the  territory.  But  this  court  re- 
versed -  the  decree  of  the  latter  court,  and 
remanded  the  cause,  with  instructions  to 
reverse  the  decree  of  the  court  of  original 
jurisdiction,  and  with  directions  "to  grant 
leave  to  both  sides  to  adduce  further  evi- 
dence." United  States  v.  Rio  Grande  Dam 
&  Irrig.  Co.  184  U.  S.  416.  424,  425,  46  L. 
ed.  619,  622,  623,  22  Sup.  Ct.  Rep.  428.  The 
mandate  of  this  court  to  the  above  effect 
was  executed,  and  the  case  was  again 
placed  on  the  docket  of  the  court  of  original 
jurisdiction. 

For  a  full  statement  of  the  issues  and 
facts  up  to  this  point  in  the  litigation,  ref- 
erence is  made  to  the  opinions  of  this  court 
as  reported  in  174  U,  S.  690,  and  184  U. 
S.  416. 

The  record  shows  that  on  the  7  th  day  of 
April,  1903, — after  the  last  decision  in  this 
court,— the  United  States,  by  leave  of  the 
court  of  original  jurisdiction,  filed  a  supple- 
mental complaint,  which  set  forth  the  then 
status  of  the  case.  That  complaint  re- 
ferred to  the  defendant's  plea,  stating  that 
it  had  complied  with  the  requirements  of 
the  act  of  Congress  approved  March  3d, 
1891,  repealing  timber  culture  laws  and  fof 
other  purposes  (26  Stat,  at  L.  1005-1102,' 
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chap.  561,  §§  20,  21,  U.  S.  Comp.  Stat. 
1901,  pp.  1535,  1571),  and  "had  acquired 
a  right  to  construct  said  dam  and  direct 
said  water  by  reason  of  compliance  with 
the  terms  of  said  act."  It  then  proceeded: 
"2.  Plaintiff  further  alleges  that  defendant's 
plea  above  referred  to,  claiming  a  right  to 
construct  said  dam  under  the  said  act  of 
Congress  approved  March  3d,  1891,  chap. 
561,  was  filed  on  June  26,  a.  d.  1897,  and 
that  its  articles  of  incorporation  and  proof 
of  its  incorporation,  and  the  map  and  sur- 
vey of  its  reservoir,  had  been  filed  and  ap- 
proved by  the  Secretary  of  the  Interior  long 
prior  to  the  filing  of  said  plea,  as  appears 
from  an  inspection  of  said  plea  itself.  3. 
Plaintiff  *further  alleges  that  in  and  [269 
by  §  20  of  the  said  act  of  March 
3d,  1891,  above  referred  to,  it  was 
provided  'that  if  any  section  of  said 
canal  or  ditch  shall  not  be  completed 
within  five  years  after  the  location  of 
said  section,  the  rights  herein  granted 
shall  be  forfeited  as  to  any  uncompleted 
section  of  said  canal,  ditch,  or  reservoir, 
to  the  extent  that  the  same  is  not  com- 
pleted at  the  date  of  the  forfeiture;'  and 
that  although  five  years  since  the  filing  and 
approval  of  said  articles  of  incorporation, 
proofs  of  organization,  maps,  and  surveys 
have  long  since  elapsed,  defendant  has  not 
complied  with  the  requirements  of  said  act, 
but  has  failed  to  construct  or  complete 
within  the  period  of  five  years  after  the  lo- 
cation of  said  canal  and  reservoir  any  part 
or  section  of  the  same,  and  the  same  has, 
by  reason  thereof,  become  forfeited.  4. 
Plaintiff  further  alleges  that  during  all  of 
said  time,  except  from  May  24th,  1897.  to 

1897,  the  date  when  the  temporary 

injunction  was  dissolved,  the  said  defend- 
ants have  been  in  no  wise  hindered,  re- 
strained, or  prevented  from  complying  with 
the  provisions  of  said  act  by  any  judicial 
order  or  process  whatsoever.  5.  Wherefore, 
plaintiff  prays  to  be  permitted  to  file  this 
supplemental  bill  of  complaint,  and  that  the 
same  be  considered  upon  the  hearing  of  this 
cause,  and  that  the  defendants  be  decreed 
to  have  forfeited  all  the  rights  they  may 
have  had  or  clnimcd  under  and  by  virtue  of 
said  act  of  March  3d,  1891,  not  hereby  ad- 
mitting, however,  that  the  defendants  evoi 
acquired  any  rights  under  and  by  virtue  of 
said  act.  Plaintiff  further  prays  that  the 
injunction,  and  all  other  relief  prayed  for 
in  and  by  said  amended  bill  of  complaint, 
be  granted,  and  that  said  injunction  be 
made  perpetual,  and  that  it  have  and  re- 
cover its  costs  expended  in  this  cause,  and 
thus  plaintiff  will  ever  pray." 

A  copy  of  this  supplemental  complaint 
was  served  on  the  attorney  of  the  defend- 
ants on  the  day    (April  7th,  1903)    it  was 
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filed.  More  than  forty  days  thereafter,  on 
the  2l8t  day  of  May,  1903,  a  decree  was 
entered  finding  the  allegations  of  the  sup- 
plemental complaint — ^no  demurrer,  answer, 
270]  or  other  ^pleading  having  been  filed 
thereto — ^"are  confessed  and  are  true."' 
The  court  further  found  ''that  the 
articles  of  incorporation  and  the  map, 
survey  of  the  reservoir  of  the  defend- 
ant corporation,  the  Rio  Grande  Dam 
&  Irrigation  Company,  were  filed  with 
the  Secretary  of  the  Interior  prior  to 
the  26th  day  of  June,  a.  d.  1807,  and 
were,  prior  to  said  date,  approved  by  the 
Secretary  of  the  Interior;  and  it  further 
finds  that  the  said  defendants  have  not 
completed  its  said  reservoir  or  said  ditch, 
or  any  section  thereof,  within  five  years 
after  the  location  of  the  said  reservoir  and 
its  said  ditch  line,  or  within  five  years  after 


the  approval  of  the  same  by  the  Secretary    was  made  perpetual.     From  that  judgment 


of  the  Interior;  and  the  court  further  finds 
that  five  years  since  the  filing  and  approval 
of  the  said  articles  of  incorporation,  proof 
of  organization,  maps,  and  surveys  of  the 
said  reservoir  and  ditch  line  of  the  defend- 
ants had  long  since  elapsed  prior  to  the 
filing  of  the  said  supplemental  bill,  and 
that  the  defendants  had  not  complied  with 
the  requirements  of  the  act  of  Congress  ap- 
proved March  3,  1901,  under  which  the 
same  were  filed,  but  has  failed  to  construct 
or  complete,  within  the  period  of  five  years 
after  the  location  of  the  said  canal  and 
reservoir,  any  part  or  section  of  the  same." 
And  it  was  adjudged  "that  the  rights  of  the 
said  defendants,  or  either  of  them,  to  so 
oonstnict  and  complete  the  said  reservoir 
and  said  ditch,  or  any  part  thereof,  under 
and  by  virtue  of  the  said  act  of  Congress  of 
March  3,  1901,  be  and  the  same  are  hereby 
declared  to  be  forfeited.  It  is  further  or- 
dered, adjudged,  and  decreed  by  the  court, 
by  reaj^on  of  the  premises,  that  an  injunc- 
tion be,  and  the  same  is  hereby,  granted 
against  the  said  defendants,  enjoining  them 
from  constructing  or  attempting  to  con- 
struct the  said  reservoir,  or  any  part  there- 
of, and  that  the  same  be  made  perpetual." 
(Hy  an  amended  decree  filed  October  5th, 
1003,  and  entered  nunc  pro  tunc  as  of  May 
2l8t,  1003,  the  date  given  as  March  3d,  1001, 
in  the  decree  was  made  to  read  ^larcli 
3d,  1891,  in  order  to  conform  to  the  actual 
date  of  the  act  of  Congress  intended  to  be 
referred  to  both  by  the  United  States  and 
by  tlie  court.) 

271]  'A  statute  of  New  Mexico,  in  force 
at  the  time  and  before  the  above  decree 
was  rendered,  provided:  **E\'ery  pleading 
subsequent  to  the  complaint  shall  be  filerl 
and  served  within  twenty  days  after  service 
of  the  pleading;  to  which  it  is  an  answer,  de- 
nurrcr,  or  reply."  N.  M.  Comp.  Laws  1807, 
54  L.  ed. 


title  33 ;  Code  Civ.  Proc.  chap.  1,  art.  4,  sub- 
sec.  46. 

On  the  31st  of  October,  1903,  the  defend- 
ants moved  the  court  to  vacate  the  order 
allowing  the  supplemental  bill  to  be  filed, 
and  that  they  be  permitted  to  come  in  and 
answer  the  supplemental  bill.  This  motion 
was  denied,  and,  upon  appeal  to  the  su- 
preme court  of  the  territory,  the  action  of 
the  trial  court  on  this  point  was  sustained. 
The  former  court,  at  the  same  time,  March 
2d,  1906,  adjudged  that  the  right  of  the  de- 
fendants, or  either  of  them,  to  construct  and 
complete  its  reservoir  and  ditch,  or  any 
part  thereof,  within  the  time  required  by 
the  act  of  Congress  of  March  3d,  1891,  was 
forfeited.  It  was  also  adjudged  that  the 
defendants  be  enjoined  from  constructing, 
or  attempting  to  construct,  the  said  reser- 
voir or  any  part  thereof.     The  injunction 


the  present  appeal  was  prosecuted. 

We  perceive  no  error  in  the  judgment 
now  under  review.  ♦The  main  conten-  [275 
tion  of  the  defendants  is  that  it  was  error  to 
permit  the  United  States  to  file  its  supple- 
mental bill.  We  do  not  accept  this  view 
of  the  trial  court's  duty.  When  the  cause 
was  last  here,  the  court  expressed  the  con- 
viction that,  if  the  case  was  finally  disposed 
of  on  the  record  as  it  then  was,  great 
wrong  might  be  done  to  the  United  States 
and  to  all  interested  in  preserving  the  nav- 
igability of  the  Rio  Grande.  Hence,  the 
cause  was  sent  back  that  each  side  might 
adduce  further  evidence,  if  they  had  any  to 
adduce.  When  the  government  asked  to  file 
its  supplemental  bill,  the  suit  was,  of 
course,  reinstated  on  the  docket  of  the  court 
of  original  jurisdiction,  for  such  action  as 
might  be  proper  or  necessary.  The  case 
having  been  opened  that  further  evidence 
might  be  produced,  it  was  certainly  open 
for  an  amendment  of  the  original  pleadings, 
or  for  such  additional  pleadings  as  might 
be  appropriate  to  the  issues  between  the 
parties.  The  parties  were  not  limited  to 
the  production  merely  of  evidence.  The 
defendants,  in  the  discretion  of  the  court, 
could  have  been  allowed,  upon  a  proper  show- 
ing, and  before  taking  further  proof,  to 
amend  their  pleadings,  and  equally  the  gov- 
ernment, before  taking  further  proof,  could 
have  been  allowed  to  file  a  sup])1eniental 
complaint.  Marine  Ins.  Co.  v.  Hodj^son,  6 
Cranch,  20C,  218,  3  L.  ed.  200,  203.  Besides, 
subsection  87  of  the  New  Mexico  Civil  Code 
would  seem  to  be  broad  enough  to  cover  the 
question  of  power.  It  provides:  "A  party 
may  be  allowed,  on  motion,  to  make  a  sup- 
plemental complaint,  answer,  or  reply  al- 
leging facts  material  to  the  cause,  or  pray- 
ing for  any  other  or  different  relief,  order, 
or  judgment."  The  facts  set  forth  in  the 
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supplemental  complaint  were  manifestly 
not  foreign  to  the  government's  original 
cause  of  action.  In  every  substantial  sense 
those  facts  were  material.  Strictly  speak- 
ing, they  may  have  constituted  new  matter, 
but  they  did  not  present  a  new  cause  of 
action.  Jenkins  t.  International  Bank,  127 
U.  S.  484,  32  L.  ed.  189,  8  Sup.  Ct.  Hep.  1196. 
They  grew  out  of  and  were  connected  with 
the  same  transaction  from  which  this  litiga- 
tion arose,  and  were  germane  to  the  object  of 
the  suit.  That  object  was  to  restrain  the  de- 
276]  fendants  *from  constructing  and  main- 
taining dams,  reservoirs,  canals,  or  ditches 
that  would  obstruct  the  navigable  portion  of 
the  Rio  Grande  river.  If  all  the  grounds  of 
relief  set  out  in  the  supplemental  complaint 
did  not  exist  when  the  original  complaint 
was  filed,  they  were  alleged  to  exist  when 
the  supplemental  complaint  was  tendered, 
and,  being  connected  with  the  original  cause 
of  action,  it  was  right  to  bring  them,  in 
proper  form,  to  the  attention  of  the  court 
when  determining  whether  the  government 
was  entitled  to  the  relief  it  asked.  So  the 
supreme  court  of  the  territory  held,  and  so 
we  hold.  There  was,  plainly,  no  abuse  of 
discretion  or  of  the  established  rules  of 
practice  in  permitting  the  supplemental 
complaint  to  be  filed.  The  allowance  of 
amendments  of  equity  pleadings  must,  *'at 
every  stage  of  the  cause,  rest  in  the  discre- 
tion of  the  court,  and  that  discretion  must 
depend  largely  on  the  special  circumstances 
of  each  case."  Hardin  v.  Boyd,  113  U.  S. 
756,  28  L.  ed.  1141,  5  Sup.  Ct.  Rep.  771. 

Upon  the  question  of  the  diligence  or  want 
of  diligence  of  the  parties,  it  may  be  said 
that  the  supplemental  complaint  was  ten- 
dered at  a  time  when  the  court  was  open; 
the  leave  to  file  was  given  in  open  court; 
and  the  defendants'  attorney  was  served 
with  a  copy  of  that  complaint  on  the  very 
day  it  was  tendered  and  filed.  On  this  part 
of  the  case  the  supreme  court  of  the  terri- 
tory said  that  attorneys  of  record  are  pre- 
sumed to  be  present  during  terms  of  the 
court  in  which  their  causes  are  pending, 
and  in  contemplation  of  law  were  charge- 
able with  notice  of  all  proceedings  trans- 
piring in  open  court  in  respect  of  such 
causes;  also,  that,  "under  the  facts  of  this 
case,  counsel  are  presumed  to  have  been 
present,  and  to  have  such  notice  as  the 
law  requires  of  matters  transpiring  in  open 
court  on  the  day  on  which  leave  was  grant- 
ed to  file  the  supplemental  complaint,  and 
the  same  was  filed  and  served  upon  them. 
Yonge  v.  Broxson.  23  Ala.  684;  Saunders 
V.  Savage  (Tenn.  Ch.  App.)  63  S.  W.  218. 
The  court  was  vested  with  discretion  by 
the  last  clause  of  §  104,  supra  [Code  of 
Civ.  Proc.  as  amended  by  chap.  11  of  Laws 
of  1901],  which  does  not  seem  to  have  been 
J»4 


abused,  nor  was  there  any  abuse  of  the 
general  discretion  *to  allow  an  amend-  [277 
ed  or  supplemental  bill  in  equity,  con- 
ferred upon  the  courts  of  the  United 
States,  as  may  be  seen  by  reference 
to  the  case  of  Berliner  Gramophone 
Co.  V.  Seaman,  51  C.  C.  A.  440,  113 
Fed.  750,  in  which  it  was  held  that 
'the  granting  of  leave  to  file  an  amended 
and  supplemental  bill  is  a  matter  within 
the  discretion  of  the  court,  and  its  action 
will  not  be  reviewed  in  an  appellate  court 
unless  there  has  been  a  gross  abuse  of  this 
discretion.'"     [13  N.  M.  308,  85  Pac.  396.] 

The  objection  that  the  trial  court  erred 
in  taking  the  supplemental  complaint  for 
confessed  cannot  be  sustained.  That  ob- 
jection was  thus  properly  disposed  of  by 
the  supreme  court  of  the  territory:  "There 
being  no  error  or  irregularity  in  the  court's 
order  allowing  the  supplemental  complaint 
to  be  filed,  the  same  having  been  done  in 
open  court,  and  a  copy  of  the  same  having 
been  served  upon  one  of  the  attorneys  of 
record  on  the  same  day  on  which  it  was 
filed,  the  statute  required  an  answer  or 
other  proper  pleading  to  be  filed  within 
twenty  days  from  the  date  of  such  filing, 
and  in  the  event  of  failure  to  plead,  or  se- 
cure additional  time  to  plead,  neither  of 
which  were  done  in  this  case,  it  was  per- 
fectly regular  for  the  court  to  render  de- 
cree. Gregory  v.  Pike,  29  Fed.  588.  Ap- 
pellants seek  to  be  relieved  from  their  own 
default  by  alleging  neglect  on  the  part  of 
their  attorneys.  .  .  .  There  being  service 
of  a  copy  of  the  supplemental  complaint  upon 
one  of  the  attorneys  of  record  on  the  day 
on  which  it  was  filed,  it  was  entirely  reg- 
ular for  the  court  to  render  the  decree 
when  applied  for  forty-four  days  after  such 
service,  in  the  absence  of  any  appearance 
or  pleading  by  the  appellants." 

Some  stress  is  laid  on  the  fact  that  the 
government  obtained  an  injunction  to  pre- 
vent the  defendants  .from  constructing  its 
reservoir  and  dam.  That  fact,  it  is  con- 
tended, estops  the  government  from  rely- 
ing on  the  five-years'  limitation  prescribed 
by  the  above  act  of  March  3d,  1891,  chap. 
561.  But  this  view  is  without  merit.  The 
preliminary  injunction  referred  to  was  dis- 
solved July  31st,  1897,  and  was  never  rein- 
stated. The  supplemental  bill  was  taken 
as  confessed  on  *May  21st,  1903,  and  [2  78 
a  perpetual  injunction  was  then  awarded 
against  the  defendants.  So  that,  between 
the  dissolution  of  the  preliminary  injunc- 
tion and  the  granting  of  the  perpetual  in- 
junction, more  than  five  years  elapsed,  dur- 
ing which  the  defendants  were  not  impeded 
or  hindered  by  any  injunction  against 
them.  This  is  sufficient  to  show  that  the 
point   just   stated    is   without    merit.     We 
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need  not,  therefore,  consider  the  larger 
question,  whether  the  five-years'  limitation 
prescribed  by  Congress  in  the  above  act  of 
ifarch  3d,  1891,  could  have  been  disregard- 
ed or  enlarged,  either  by  the  action  or  non- 
action of  the  parties,  or  by  any  order  of 
injunction  made  by  the  court  in  the  prog- 
ress of  the  cause. 

There  are  some  minor  questions  in  the 
case,  but  they  are  not  of  substance  and 
need  not  be  noticed.  We  perceive  no  error 
of  law  in  the  record,  and  the  judgment  is 
affirmed. 

Mr.  Justice  McKcnna  did  not  partici- 
pate in  the  consideration  or  determination 
of  this  case. 


UNITED  STATES,  Plff.  in  Err., 

V. 

BOB  CELESTINE. 
(See  S.  C.  Reporter's  ed.  278-291.) 

Appeal  —  by  goTcrnment  In  criminal 
case  —  decision  on  special  plea  In 
bar. 

1.  The  decision  of  a  Federal  circuit  court 
sustaining  a  special  plea  in  bar  to  an  in- 
dictment is  reviewable  in  the  Supreme 
Court,  under  the  act  of  March  2,  1007  (34 
Stat,  at  L.  1246,  chap.  2564,  U.  S.  Comp. 
SUt.  Supp.  1007,  p.  200),  although  the  deci- 
sion may  involve  the  application  rather  thai: 
the  invalidity  or  construction,  strictly 
speaking,  of  the  statute  upon  which  the  in- 
dictment was  founded. 

[For  other  cfiKes,  nee  Appeni  and  Error,  I.  e, 
lo   Digest    Sup.   Ct.    1008.] 

Courts  ^exclusive  Federal  Jnrlsdiction 
^crimes  on  Indian  reservation  with- 
in state. 

2.  Land  within  the  Tulalip  Indian  Keser- 

yation,  in  the  state  of  Washin^^ton.  allotted 

and  patented  in  severalty,  pursuant  to  the 

treaty  with  the  Onmhas  of  March  10,  18r)4 

(10  Stat,   at  L.    1043),  and  the  treaty  of 

Point  Elliott  of  January  22,  1855  ( 12  Stat. 

at  L.  027),  which  provide  for  a  conditional 

alienation  only,   is  not,   by   reason  of  sucii 

allotment    and    patent,    excepted    from    the 

reservation,   so   as   to   defeat   the   exclusivo 

jurisdiction  of  the  Federal  courts  under  the 

act  of  March  3,  1885    (23  Stat,  at  L.  385. 

chap.   341),    9   9,   of   crimes    connnittH    on 

such  land  by  one  Indian  upon  the  person  of 

another. 

[For  other  canes,  see  Courts,  1468-1471,  In 
Dfj^st  Sup.  Ct.   1008.1 

Note. — On  the  ripht  of  a  state  to  appeal 
in  a  criminal  case — see  note  to  People  ex 
rel.  Hodson  v.  Miner,  19  L.R.A.  342. 

As  to  the  right  of  the  Federal  govern- 
ment to  a  review  in  criminal  cases — see 
note  to  Ignited  States  v.  Stevenson,  ante,  153. 

On    jurisdiction    to'  punish    crimos    com- 
mitted hv  or  ajrainst  Inrlians — see  notes  to 
Slate  v.  CamplM'll,  21  UK.A.  109.  and  Wor- 
cester V.  Georgia,  8  L.  ed.  U.  S.  484. 
54  li.  cd. 


Courts  —  escluslve  Federal  Jnrlsdiction 
—  crimes  on  Indian  reservation  with- 
in state. 

3.  Crimes  committed  by  one  Indian  upon 
the  person  of  another  within  the  limits  of 
the  Tulalip  Reservation,  in  the  state  of 
Washington,  are  not  excepted  from  the  ex- 
clusive jurisdiction  of  the  Federal  courts, 
under  the  act  of  March  3,  1885,  §  9,  be- 
cause both  parties  hold  patents  from  the 
United  States,  issued  under  the  authority 
of  the  treaty  with  the  Omahas  of  March 
16,  1854,  and  the  treaty  of  Point  Elliott 
of  January  22,  1855,  and  are  therefore,  by 
virtue  of  the  act  of  February  8,  1887  (24 
Stat,  at  L.  388,  chap.  119),  §  6,  citizens 
of  the  United  States. 

[For  othor  cases,  see  Courts,  1408-1471,  In 
Digest  Sup.  Ct  1908.] 

[No.  235.] 

Argued  October  14,  1909.      Decided  Decem- 
ber  13,    1909. 


jN  ERROR  to  the  Circuit  Court  of  the 
J  United  States  for  the  Western  District 
of  Washington  to  review  a  judgment  sus- 
taining a  special  plea  in  bar  to  an  indict- 
ment charging  an  Indian  with  the  murder 
of  another  Indian  within  the  limits  of  an 
Indian  reservation.     Reversed. 

Statement  by  Mr.  Justice  Brewer: 

At  the  May  term,  1908,  of  the  circuit 
court  of  the  United  States  for  the  western 
district  of  Washington  an  indictment  was 
found  against  the  defendant,  the  first  count 
of  which  reads: 

''That  one  Bob  Celestine,  an  Indian,  on  the 
30th  day  of  August,  in  the  year  of  our  Lord 
1906,  within  the  limits  of  the  Tulalip  In- 
dian Reservation,  within  the  boundaries  of 
the  state  of  Washington,  and  within  said 
western  district  of  Washington,  northern 
division,  did,  with  force  and  arms,  make  an 
assault  upon  one  Mary  Chealco,  an  Indian 
woman,  with  an  ax,  which  the  said  Bob 
Celestine  then  and  there  held  in  his  hands, 
and  did  then  and  there  feloniously,  wilfully, 
knowingly,  and  with  malice  aforethought, 
strike,  beat,  and  mortally  wound  said  Mary 
Chealco  with  said  ax  upon  the  head  of  the 
said  Mary  Chealco,  with  intent  to  kill  and 
murder  her,  the  said  Mary  Chealco,  giving 
to  her,  the  said  Mary  Chealco,  a  mortal 
wound  upon  the  head,  from  which  mortal 
wound  said  Mary  Chealco  then  and  there 
languished  and  died,  within  said  Tulalip 
Indian  Reservation,  in  said  western  district 
of  Washington." 

The  second  count  is  in  similar  terms,  but 
charges  in  addition  that  the  Tulalip  In- 
dian Reservation,  where  the  offense  was 
committed,  is  "a  place  under  the  exclusive 
jurisdiction   of   the   United   States." 
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280]  *By  a  special  plea  the  defendant  chal- 
lenged the  jurisdiction  of  the  circuit  court, 
alleging  that  at  the  time  of  the  offense 
there  had  been  allotted  to  him  as  the  head 
of  a  family  certain  lands  situate  on  the 
Tulalip  Indian  Reservation,  within  the  lim- 
its of  the  state  (then  territory)  of  Wash- 
ington, under  the  provisions  of  the  treaty 
of  January  22,  1855  (12  Stat,  at  L.  927), 
and  in  accordance  with  an  executive  order 
of  December  23,  1873,  and  that  a  patent 
therefor  was  issued  and  delivered  to  him 
on  May  19,  1885;  that  he  was  then  a  mem- 
ber of  the  Tulalip  tribe  of  Indians;  that 
ever  since  that  date  he  ''has  been  and  still 
is  a  citizen  of  the  United  States,  and  there- 
fore subject  to  the  laws  of  the  territory  and 
state  of  Washington;"  that  he  "was  born 
within  the  territorial  limits  of  the  United 
States  and  has  always  resided  within  such 
limits,"  and  that  therefore  he  was  entitled 
to  *'all  the  rights,  privileges,  and  immuni- 
ties of  said  citizens  of  the  United  States." 

This  plea  also  alleged  that  the  murdered 
woman  was  a  citizen  of  the  United  States 
and  the  widow  of  one  Chealco  Peter,  who, 
like  the  defendant,  had  received  an  allot- 
ment of  land  within  the  Tulalip  Reserva- 
tion, and  a  patent  thereof  similar  to  that 
of  defendant;  that  she  became  entitled  to 
her  husband's  allotment  upon  his  death, 
and  that  the  place  of  the  commission  of  the 
offense  was  upon  the  very  land  allotted  to 
said  Chealco  Peter,  and  without  the  juris- 
diction of  the  court. 

A  demurrer  by  the  govercmcnt  to  the 
plea  was  overruled  and  judgment  entered 
sustaining  the  plea. 

A  writ  of  error  to  this  court  was  then 
sued  out  by  the  United  States  under  au- 
thority of  the  act  of  March  2,  1907  (34 
Stat,  at  L.  1246,  chap.  2564,  U.  S.  Comp. 
Stat.  Supp.  1907,  p.  209). 

Assistant  Attorney  General  Harp  argued 
the  cause  and  filed  a  brief  for  plaintiff  in 
error: 

The  United  States  has  authority  to  define 
and  punish  crimes  by  or  against  Indians  on 
reservations  within  the  states. 

United  States  v.  Kagama,  118  U.  S.  375, 
30  L.  ed.  228,  6  Sup.  Ct.  Rep.  1109;  Dra|)€r 
v.  United  States,  104  U.  S.  240,  41  L.  ed. 
419,  17  Sup.  Ct.  Rep.  107;  United  States 
v.  Thomas,  151  U.  S.  577,  38  L.  ed.  276,  14 
Sup.  Ct.  Rep.  420;  Bad  Elk  v.  United  States, 
177  U.  S.  529,  44  L.  ed.  874,  20  Sup.  Ct. 
Rep.  729;  United  States  v.  Bridleman,  7 
Sawy.  243,  7  Fed.  894;  United  States  v. 
Martin,  8  Sawy.  473,  14  Fed.  817;  United 
SUtes  v.  Barnhart,  10  Sawy.  491,  22  Fed. 

285. 

Exemption  from   Federal  jurisdiction  is 
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not  to  be  presumed  in  the  absence  of  clear 
legislative  provision. 

Ruggles  V.  Illinois,  108  U.  &  526,  541. 
27  L.  ed.  812,  818,  2  Sup.  Ct.  Rep.  832; 
Re  Heff,  197  U.  S.  488,  499,  49  L.  ed.  848, 
853,  25  Sup.  Ct  Rep.  506. 

Citizenship  is  not  inconsistent  with  con* 
tinned  Federal  jurisdiction. 

United  States  v.  Logan,  105  Fed.  240; 
United  SUtes  v.  Mullin,  71  Fed.  682;  Rain- 
bow T.  Young,  88  C.  C.  A.  653,  161  Fed. 
836;  United  States  v.  Rickert,  188  U.  S. 
432,  47  L.  ed.  532,  23  Sup.  Ct  Rep.  478; 
McKay  v.  Kalyton,  204  U.  S.  458,  51  L. 
ed.  566,  27  Sup.  Ct  Rep.  346;  Beck  v. 
Floumoy  Live-Stock  k  Real-£sUte  Co.  12 
C.  C.  A.  497,  27  U.  S.  App.  618,  65  Fed. 
30;  Farrell  v.  ITnited  States,  49  C.  C.  A. 
183,  110  Fed.  942;  Re  Coombs,  127  Mass. 
278;  State  ex  rel.  Tompton  v.  Denoyer,  6 
N.  D.  586,  72  N.  W.  1014;  SUte  v.  George, 
39  Or.  127,  65  Pac.  604. 

The  rule  contended  for  does  not  deprive 
the  allottee  of  any  of  the  rights  or  privi- 
leges of  citizenship. 

United  States  v.  Floumoy  Live-Stock 
k  Real-Estate  Co.  69  Fed.  891 ;  Robertson  ▼. 
Baldwin,  165  U.  S.  275,  282,  41  L.  ed.  715, 
717,  17  Sup.  Ct  Rep.  326. 

The  offense  in  question  was  committed  on 
an  Indian  reservation  within  the  meaning 
of  the  act  of  March  3,  1885. 

Couture  v.  United  States,  207  U.  S.  581, 
52  L.  ed.  350,  28  Sup.  Ct  Rep.  259;  Bella 
V.  Ross,  12  C.  C.  A.  205,  29  U.  S.  App.  59, 
04  Fed.  417;  United  States  v.  Flournoy 
Live-stock  &  Real-Estate  Co.  71  Fed.  579*; 
United  States  v.  Mullin,  71  Fed.  682;  Rain- 
bow V.  Young,  88  C.  C.  A.  653,  161  Fed. 
836. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

^Ir.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  fourth  paragraph  of  the  act  of 
March  2,  1907,  supra,  authorizes  a  review 
of  a  "decision  or  judgment  sustaining  a 
special  plea  in  bar,  when  the  defendant  has 
not  been  put  in  jeopardy."  The  defendant 
in  this  case  had  not  been  put  upon  trial, 
therefore  he  had  not  been  in  jeopardy.  The 
decision  of  the  circuit  court  sustained  the 
special  plea  in  bar.  This  fourth  paragraph 
differs  from  the  two  preceding,  in  that  the 
review  authorize<l  by  them  is  limited  to 
cases  in  which  "the  decision  or  judgment  is 
based  upon  the  invalidity  or  construction  of 
the  statute  upon  which  the  indictment  is 
founded,"  while  no  such  limitation  appears 
in  this  paragraph.  The  full  significance  of 
this  difference  need  not  now  be  determined, 
but  clearly   the  fourth  paragraph  gives  to 
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this  court  a  right  to  review  the  precise 
question  decided  by  a  trial  court  in  sus- 
taining a  special  plea  in  bar,  although  that 
decision  may  involve  the  application  rather 
than  the  invalidity  or  construction,  strict- 
ly speaking,  of  the  statute  upon  which  the 
indictment  was  founded. 

The  general  provision  of  the  statutes  in 
reference  to  punishment  of  the  crime  of 
murder  committed  within  the  exclusive  ju- 
risdiction of  the  United  States  is  found  in 
chap.  3,  title  70,  Rev.  Stat.  (U.  S.  Comp. 
Stat.  1901,  p.  3625),  as  amended  by  the  act 
of  January  15,  1897  (29  Stat,  at  L.  487, 
chap.  29,  U.  S.  Comp.  Stat.  1901,  p.  3620). 
Section  9  of  the  act  of  March  3,  1885 
(23  Stat,  at  L.  385,  chap.  341),  provides  for 
the  punishment  of  certain  crimes  by  In- 
dians, as  follows: 

284]     '"That  immediately  upon  and  after 
the  date  of  the  passage  of  this  act,  all  Indians 
committing  against  the  person  or  property 
of  another  Indian  or  other  person  any  of 
the  following  crimes,  namely,  murder,  man- 
slaughter, rape,  assault  with  intent  to  kill, 
arson,    burglary,    and    larceny    within    any 
territory  of  the  United  States    .    .    .   and 
all    such    Indians    committing   any    of    the 
above  crimes  against  the  person  or  proper- 
ty of  another  Indian  or  other  person  within 
the  boundaries  of  any  state  of  the  United 
States,  and  within   the   limits   of  any   In- 
dian   reservation,    shall   be    subject    to   the 
■ame  laws,  tried  in  the  same  courts,  and  in 
the  same  manner,  and  subject  to  the  same 
penalties,    as    are   all    other    persons   com- 
mitting any  of  the  above  crimes  within  the 
exclusive  jurisdiction  of  the  United  States." 
By    this     section,     Indians     committing 
against  other  Indians  on  a  reservation  in  a 
state  any  of  the  crimes  named  are  subject 
to  Federal  laws  and  tried  in  Federal  courts. 
That  the  ofTense   was   committed  within 
the  limits  of  the  Tulalip  Indian  Reservation 
is  distinctly  charged  in  the  indictment,  and 
not  challenged  in  the  plea  in  bar.    Although 
the  defendant  had  received  a  patent  for  the 
land  within  that  reservation,  and  although 
the  murdered  woman  was  the  owner  of  an- 
other tract    within    such    limits,   also   pat- 
c'Jted,  both  tracts  remained  within  the  res- 
ervation until  Congress  excluded  them  there- 
from. 

%  the  second  clause  of  §  3,  art.  4,  of  the 
^o'Jstitution,  to  Congress,  and  to  it  alone,  is 
P^®n  "power  to  dispose  of  and  make  all 
eedfuj  rules  and  regulations  respecting  the 


^TTit 


|iCory  or  other  property  belonging  to  the 


^h"  States."      From    an   early    time    in 

\  ®  'history  of  the  government  it  has  exer- 
^    this  power,  and  has  also  been  legis- 


'atin 


^rrit 


.5"    concerning   Indians    occupying    such 


Ory.     Without   noticing  prior  acts,  it 


sUfUcient   to  refer  to   that  of  June   30, 
*^  ^-  ed. 


1834  (4  Stat,  at  L.  729,  chap.  161),  the  1st 
section  of  which  reads: 

'*Be  it  enacted,  .  .  .  that  all  that 
part  of  the  United  States  west  of  the  Mis* 
sissippi,  and  not  within  the  states  of  Mis- 
souri and  ^Louisiana,  or  the  territory  [285 
of  Arkansas,  and  also  that  part  of  the  Unit- 
ed States  east  of  the  Mississippi  river,  and 
not  within  any  state,  to  which  the  Indian 
title  1ms  not  been  extinguished,  for  the  pur- 
poses of  this  act  be  taken  and  deemed  to  be 
the  Indian  country." 

Construing  this  section,  it  was  decided, 
in  Bates  v.  Clark,  95  U.  S.  204,  209,  24 
L.  ed.  471,  473,  that  all  the  country  de- 
scribed in  the  act  as  "Indian  country"  re- 
mains such  "so  long  as  the  Indians  retain 
their  original  title  to  the  soil,  and  ceases 
to  be  Indian  country  whenever  they  lose 
that  title,  in  the  absence  of  any  difTerent 
provision  by  treaty  or  by  act  of  Congress." 
The  section  was  repealed  by  Rev.  Stat. 
§  5596  (U.  S.  Comp.  Stat.  1901,  p.  3750). 
Still,  it  was  held  that  it  might  be  referred 
to  for  the  purpose  of  determining  what  was 
meant  by  the  term  ''Indian  country"  when 
found  in  sections  of  the  Revised  Statutes 
which  were  re-enactments  of  other  sections 
of  prior  legislation.  Ex  parte  Crow  Dog 
(Ex  parte  Kang-Gi-ShunCa)  109  U.  S. 
556,  27  L.  ed.  1030,  3  Sup.  Ct.  Rep.  396; 
United  States  v.  Le  Bris,  121  U.  S.  278,  30 
L.  ed.  946,  7  Sup.  Ct.  Rep.  894.  But  the 
word  "reservation"  has  a  difTerent  meaning, 
for  while  the  body  of  land  described  in  the 
section  quoted  as  "Indian  country"  was  a 
reservation,  yet  a  reservation  is  not  neces- 
sarily "Indian  country."  The  word  is  used 
in  the  land  law  to  describe  any  body  of 
land,  large  or  small,  which  Congress  has  re- 
served from  sale  for  any  purpose.  It  may 
be  a  military  reservation,  or  an  Indian  res- 
ervation, or,  indeed,  one  for  any  purpose  for 
which  Congress  has  authority  to  provide, 
and,  when  Congress  has  once  established  a 
reservation,  all  tracts  included  within  it  re- 
main a  part  of  the  reservation  until  sepa- 
rated therefrom  by  Congress.  By  the  treaty 
of  January  22,  1*855  (12  Stat,  at  L.  927), 
known  as  the  treaty  of  Point  Elliott,  it  was 
provided  that  certain  lands  should  be  re- 
served for  the  "use  and  occupation  of  the 
Indians."  And,  further,  article  3,  "that  the 
President  may  establish  the  central  agency 
and  general  reservation  at  such  other  point 
as  he  may  deem  for  the  benefit  of  the  In- 
dians." On  December  23,  1873,  the  Presi- 
dent established  the  boundaries  of  the  Tu- 
lalip Reservation  in  the  territory  of  Wash- 
ington. The  tract  subsequently  *al-  [286 
lotted  to  defendant,  as  well  as  that  upon 
which  the  crime  was  committed,  are  within 
the  boundaries  prescribed  in  this  executive 
order.    Article  7  of  the  treaty  of  Point  El- 
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liot  authorizes  the  PresMent  to  set  apart 
■eparate  tracts  within  the  reservation  to  such 
individuals  or  families  as  were  willing  to 
avail  themselves  of  the  privilege  and  locate 
on  the  same  as  a  permanent  home,  on  the 
same  terms  and  subject  to  the  same  regu- 
lations as  are  provided  in  the  sixth  article 
of  the  treaty  with  the  Omahas,  so  far  as 
the  same  may  be  applicable.  The  treaty 
with  the  Omahas,  March  16,  1854  (10  Stat, 
at  L.  1043),  provides  for  the  location  by 
an  individual  or  family  on  land  within  the 
Omaha  Reservation,  its  assignment  for  a 
permanent  home,  for  the  issue  of  a  patent 
to  such  person  or  family,  with  conditions 
against  alienation  or  leasing,  exemption 
from  levy,  sale,  or  forfeiture,  not  to  be  dis- 
turbed by  the  state  without  the  consent  of 
Congress;  and,  further,  that  if  the  **person 
or  family  shall  at  any  time  neglect  or  re- 
fute to  occupy  and  till  a  portion  of  the 
lands  assigned  and  on  which  they  havo  lo- 
cated, or  shall  rove  from  place  to  place,  the 
President  may,  if  the  patent  shall  have 
been  issued,  cancel  the  assignment;  .  .  . 
and,  in  default  of  their  return,  the  tract 
may  be  declared  abandoned,  and  thereafter 
assigned  to  some  other  person  or  family  ot 
such  tribe,  or  disposed  of  as  is  provided  for 
the  disposition  of  the  excess  of  said  land." 
The  patent  issued  to  the  defendant  recites 
that  it  is  issued  under  the  provisions  of 
the  article  referred  to  in  the  treatv  with 
the  Omaha  Indians. 

The  plea  does  not  challenge  the  continnc'd 
tribal  organization  of  the  Tulalip  Indians, 
or  question  that  the  tribe,  as  well  as  the 
general  body  of  the  reservation,  co!it:niU'8 
under  the  general  care  of  the  United  States. 
Indeed,  at  the  time  of  the  crime,  the  Tulu- 
lip  Reservation  was  occupied  by  453  In- 
dians, under  the  charge  of  an  Indian  agent. 
Rep.  Com.  Ind.  Affairs,  lOOG,  pp.  377,  483. 
Thirteen  thousand,  five  hundred  and  sixty 
acres  have  been  allotted  to  ninetv-four  of 
these  Indians,  and  the  residue,  8,1)30  acres, 
287]  remains  unallotted.  *Rep.  Com.  Ind. 
Affairs,  1908,  p.  162  The  fact  of  the  patent 
to  Chealco  Peter  is  all  that  is  claimed  shows 
a  want  of  jurisdiction  of  the  United  States 
over  the  place  of  the  offense,  but  the  condi- 
tions of  the  treaty  with  the  Omahas,  made 
by  reference  a  part  of  the  treaty  with  the 
Tulalip  Indians,  providing  for  only  a  con- 
ditional alienation  of  the  lands,  make  it 
clear  that  the  special  jurisdiction  of  the 
United  States  has  not  been  taken  away. 

Eells  V.  Ross  (12  C.  C.  A.  205,  29  U.  S. 
App.  59,  64  Fed.  417,  circuit  court  of  ap- 
peals of  the  United  States  for  the  ninth 
circuit)  presented  the  question  of  the  revo- 
cation of  a  reservation.  The  treaty  with 
the  Puyallup  Indians  [10  Stat,  at  L.  1132] 
contains  like  provisions  as  to  alienation  and 
19B 


forfeiture  ss  are  in  the  treaty  with  the 
Omahas.  24  Stat,  at  L.  388,  chap.  110. 
Circuit  Judge  McKenna,  now  Mr.  Justice 
McKenna  of  this  court,  in  delivering  the 
unanimous  opinion  of  that  court,  said  (page 
207): 

**It  is  not  disputed  that  the  lands  are  a 
part  of  those  set  apart  as  the  IHiynllnp 
Reservation,  and  that  the  reservation  has 
not  been  directly  revoked;  but  it  is  con- 
tended that  the  allotment  of  the  lands  in 
severalty,  and  afterwards  making  the  In- 
dians citizens,  necessarily  had  the  effect  to 
revoke  the  reservation.  There  is  plaiiM- 
bility  in  the  argument,  and  it  nerds  to  lie 
carefully  considered.  It  is  clear  that  the  al- 
lotment alone  could  not  have  this  elU'ct  ( The 
Kansas  Indians  [Blue  Jacket  v.  Johnson 
County]  5  Wall.  737,  18  L.  ed.  667),  and 
citizenship  can  only  have  it  if  citizenship 
is  inconsistent  with  the  existence  of  a  reser- 
vation. It  is  not  necessarily  so.  Some  of 
the  restraints  of  a  reservation  may  be  in- 
consistent with  the  rights  of  citizens.  The 
advantages  of  a  reservation  are  not;  and 
if,  to  secure  the  latter  to  the  Indians,  others 
not  Indians  are  excluded,  it  is  not  clear 
what  right  they  have  to  complain.  The 
act  of  1887,  which  confers  eitizon.ship,  clear- 
ly, docs  not  emancipate  the  Indians  from 
all   control,  or  alMdish  the  reservations." 

Dick  V.  United  States,  208  U.  S.  340,  .52  L. 
ed.  520,  28  Sup.  Ct.  Rep.  399.  does  not  con- 
flict with  *tliese  views,  for  there  the  [288 
place  of  the  offense  was  the  village  of  Cul- 
desac,  which  although  within  the  boundaries 
of  the  Nez  Perc^  Reservation,  as  at  first  es- 
tablished, was  located  upon  lands  pussiHl  by 
patent  from  the  United  States  under  the 
town  site  laws  to  the  probate  judge  of  Nez 
Perc6  county,  and  by  the  town  site  act  such 
location  could  only  be  on  public  lands.  Rev. 
Stat  §  2380,  U.S.  Comp.  Stat.  190 1,  p. 
1455. 

But  it  is  contended  that  although  the 
crime  mav  have  been  committed  on  an  In- 
dian  reservation,  yet  it  does  not  come  with- 
in the  last  sentence  of  §  9  of  the  act  of 
March  3,  1885,  supra,  by  reason  of  the  fact 
that  both  defendant  and  the  woman  mur- 
dered held  patents  from  the  United  States, 
and  Re  HelF,  197  U.  S.  488,  49  L.  ed.  848, 
25  Sup.  Ct.  Rep.  506,  is  cited  as  authority. 
But  there  are  these  important  differencf^ 
between  the  two  cases.  In  that,  the  |>er- 
son  to  whom  the  defendant  sold  liquor  (the 
charge  being  that  of  selling  liquor  to  an 
Indian)  had  received  a  patent  under  the 
provisions  of  the  act  of  Congress  of  Febru- 
ary 8,  1887,  known  as  the  general  allotment 
act  (24  Stat,  at  L.  388,  chap.  119),  whereas 
the  patents  in  this  case  were  issued  under 
the  authority  of  the  treaty  with  the  Oma- 
has, March  16,  1854,  supra,  and  tlie  treaty 
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of  Point  Elliott,  January  22,  1855,  supra. 
It  also  appeared  that  the  sale  was  made 
not  on  any  reservation,  while  here  the  mur- 
der was  committed  within  the  limits  of  one. 
Section  5  of  the  act  of  February  8,  1887, 
provides  "that  upon  the  approval  of  the  al- 
lotments provided  for  in  this  act  by  the 
Secretary  of  the  Interior,  he  shall  cause 
patents  to  issue  therefor,"  etc.  Section 
6  is  as  follows: 

"Sec  6.     That    upon    the    completion    of 
■aid  allotments  and  the   patenting  of  the 
lands  to  said  allottees,  each  and  every  mem- 
ber of  the  respective  bands  or  tribes  of  In- 
dians to  whom  allotments  have  been  made 
shall  have  the  benefit  of  and  be  subject  to 
the   laws,  both   civil   and   criminal,  of  the 
state  or  territory  in   which  they  may  re- 
side; and  no  territory  shall  pass  or   enforce 
any  law  denying  any  such  Indian  within  its 
289]  *  jurisdiction     the     equal     protection 
of  the  law.     And  every  Indian  born  within 
the  territorial,  limits  of  the  United  States, 
to  whom  allotments  shall  have  been  made 
under  the  provisions  of  this  act,  or  under 
any  law  or  treaty,  and  every  Indian  born 
within  the  territorial  limits  of  the  United 
States  who  has  voluntarily  taken  up  within 
said  limits  his  residence,  separate  and  apart 
from  any  tribe  of  Indians  therein,  and  has 
adopted  the  habits  of  civilized  life,  is  here- 
by declared  to  be  a  citizen  of  the  United 
States,   and   is   entitled    to   all    the    rights, 
privileges,  and  immunities  of  such  citizens, 
whether  said   Indian   has   been  or  not,   by 
birth  or  otherwise,  a  member  of  any  tribe 
of  Indians  within  the  territorial  limits  of 
the  United  States,  without  in  any  manner 
impairing  or  otherwise  afTecting  the  right 
of  any  such  Indian  to  tribal  or  other  prop- 
erty." 

It  will  be  seen  that  the  first  sentence  of 
the  latter  section,  which  provides  that  the 
allottees  shall  be  "subject  to  the  laws,  both 
civil  and  criminal,  of  the  state  or  territory 
'n  which  they  may  reside,"  applies  to  allot- 
ments and  patents  made  under  tlic  author- 
"J  of  that  act,  whereas  the  other  sentence 
i«fi     ^  allotments  made  under  the  act  of 
**',  or  under  any  law  or  treaty,  and  in 
th  ?^^    ^^  ^^^  allottee  it  is  provided  only 
nf*L        "is  hereby  declared  to  be  a  citizen 


the 
sucb 


'^   United  States,  and  is  entitled  to  all 
'''{^hts,    privileges,   and    immunities    of 


ji       ^^tizcns."     In  other   words,  so  far  as 
tin  **     '*'  '*  concerned,  it  is  only  that  Celes 


*^n.s  a  citizen  of  the  United  States,  and 
'^^  to  all  the  rights,  privileges,  and  im- 


munit 
We 


*«s  of  such   citizenship. 


.,  assume,    without    deciding,    that   al- 

)*&H  Celestine  was  born  within  the  terri- 
*^*^     limits  of  the  United  States,  he  was 
^*^^»    ^nder    the    1st    section    of    the    14tli 
^««^ciment,  a  citizen  of  the  United  States 
**  ^-  ed. 


prior  to  the  issue  of  the  patent  to  him ;  that 
the  jurisdiction  of  the  United  States  was 
over  the  tribe  of  which  he  was  a  member, 
and  not  over  him  personally;  so  that,  by  the 
act  of  1887,  he  was  given  a  citizenship  in 
the  United  States  and  in  the  state  which 
did  not  theretofore  belong  to  him.  But,  al- 
though made  a  citizen  of  the  *United  [290 
States  and  of  the  state,  it  does  not  follow 
that  the  United  States  lost  jurisdiction  over 
him  for  offenses  committed  within  the  limits 
of  the  reservation.  We  had  occasion  in  Re 
Heflf,  supra,  to  notice  the  fact  that  the  first 
dealings  with  Indians  were  with  them  as 
tribes,  but  that  of  late  there  had  been  a 
change  in  the  policy,  and  a  disposition  to 
put  an  end  to  tribal  organization,  and  give 
to  them  as  individuals  all  the  rights  of  citi- 
zenship, saying  (p.  499)  : 

"Of  late  years  a  new  policy  has  found 
expression  in  the  legislation  of  Congress, — 
a  policy  which  looks  to  the  breaking  up  of 
tribal  relations,  the  establishing  of  the 
separate  Indians  in  individual  homes,  free 
from  national  guardianship,  and  charged 
with  all  the  rights  and  obligations  of  citi- 
zens of  the  United  States.  Of  the  power 
of  the  government  to  carry  out  this  policy 
there  can  be  no  doubt.  It  is  under  no  con- 
stitutional obligation  to  perpetually  con- 
tinue the  relationship  of  guardian  and 
ward.  It  may,  at  any  time,  abandon  its 
guardianship,  and  leave  the  ward  to  assume 
and  be  subject  to  all  the  privileges  and 
burdens  of  one  aui  juris.  And  it  is  for  Con- 
gress to  determine  when  and  how  that  re- 
lationship of  guardianship  shall  be  aban- 
doned. It  is  not  within  the  power  of  the 
courts  to  overrule  the  judgment  of  Con- 
gress. It  is  true  there  may  be  a  presump- 
tion that  no  radical  departure  is  intended, 
and  courts  may  wisely  insist  that  the  pur- 
pose of  Congress  be  made  clear  by  its  legis- 
lation, but  when  that  purpose  is  made  clear, 
the  question  is  at  an  end." 
j  Notwithstanding  the  gift  of  citizenship, 
both  the  defendant  and  the  murdered  wo- 
man remained  Indians  by  race,  and  the 
crime  was  committed  by  one  Indian  upon 
the  person  of  another,  and  within  the  limits 
of  a  reservation.  Bearing  in  mind  the  rule 
that  the  legislation  of  Congress  is  to  be  con- 
strued in  the  interest  of  the  Indian,  it  may 
fairly  be  held  that  the  statute  does  not 
contemplate  a  surrender  of  jurisdiction  over 
an  ofi'ense  committed  by  one  Indian  upon 
the  person  of  another  Indian  within  the 
limits  of  a  reservation;  at  any  rate,  it  can- 
not be  said  to  be  clear  that  Congress  in- 
tended, *by  the  mere  grant  of  citizen-  [291 
ship,  to  renounce  entirely  its  jurisdiction 
over  the  individual  members  of  this  depend- 
ent race.  There  is  not  in  this  case  in  terms 
a  subjection  of  the  individual  Indian  to  the 
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laws,  both  civil  and  criminal,  of  the  sUU; 
no  grant  to  him  of  tlie  betieGt  of  those  lawa; 
DO  denial  of  tlie  personal  j  uriadiclion  of 
the  UniUd  States. 

The  act  of  May  8,  1906  (34  Stat,  at  L. 
183,  chap.  234SI,  extending  to  the  expira- 
tion of  the  trust  period  the  time  when  the 
allottccB  of  the  act  of  ISST  ehall  be  Hiib- 
ject  to  Btatc  laws,  is  worliiy  of  note  as  sug- 
gesting that  Congress,  in  granting  full 
rights  of  citizenship  to  Indians,  believed 
tliat  it  bad  been  bnsty.  Sec,  upon  the 
general  questions  discussed.  United  States 
V,  Mullin,  71  Fed.  682;  Rainbow  v.  Young, 
88  C.  C.  A.  6G3,  161  Ted.  835;  State  v. 
Columbia  George,  39  Or.  127,  G5  Pac.  B04, 
Re  Columbia  (Jcorge,  201  U.  S.  G41,  50  L. 
ed,  901,  26  Sup,  Ct.  Rep.  759;  Couture  v. 
United  States,  207  U.  S.  581,  52  L.  ed. 
350,  28  Sup.  a.  Rep.  259;  Toy  Toy  v. 
Hopkins,  212  U.  S.  542,  63  L.  ed.  644,  23 
Sup.  Ct.  Rep.  416. 

The  judgment  is  reversed. 


UNllED  ST.\TES,  PflT.  fn  Err., 
HARVEY  SUTTON  and  Robert  Miller. 


(See  S.  C.  Reporter's  ed.  2Sl-29ti.) 


Appcnl  ^  b)f   gov 


In    criminni 


1.  The  decision  of  a  Federal  district  oonrt 
sustaining  a  demurrer  to  nn  imlictment  for 
introducing  liquor  into  the  Indian  enuiilry 
is  reviewable  in  the  Federal  Su|)rpiiie  Court 
by  writ  of  error,  under  tlic  aet  of  Maicli 
2,  1007  [34  Stnt.  nt  h.  1-^10,  cl.np.  2504, 
U.  S.  Comp.  Stnt.  Siipp.  lOOn.  p.  2211),  where 
the  question  whrther  the  iurlicimeirt  chiirKivs 
any  ofTense  apiinst  the  United  States  in- 
Tolves  the  valiilitv  of  tlie  act  of  .laiiuarv 
30,  1807  (29  Stat,  at  L.  500,  chap.  lO'J),  as 
applied  to  the  fucts  stated. 
[For    otlier    cnsen.    icc    .\pneiil    and    Error. 

1.  e.  In  Digest  Slip.  Ct.  lOOS.I 

Indians  —  conercBslounl  cnnlrdl  —  In- 
troducing liquor  on  nllottcd  liiiid. 

2.  Contn'esB  crnild  rnoet  so  much  of  the 
act  of  January  30.  1807,  as  makes  criminal 
the  introduction  of  intoxicating  liquor  upon 
an  allotment  within  the  limits  of  the 
Yakima  Indian  Reservation,  in  tlie  state  of 
Washington,  made  and  patented  to  the  In- 
dian allottee  under  the  net  of  Felint.iry  8. 
1887  (24  Stnt.  at  L.  3SR,  chap.  110).  by 
which  the  title  is  held  in  trust  liy  the  gov- 
ernment, and  is  not  alienable  bv  the  allottee 
without  the  consent  of  the  United  States, 
Binee,  under  the  provisions  with  respect  to 

Note. — On  the  right  of  a  statu  to  appeal 
in  a  criminal  case — see  note  to  People  ex 
rel.  Hodson  v.  Miner,  19  I^R.A.  342. 

As  to  the  right  of  the  FedernI  government 
to  a  review  in  criminal  cases — see  note  to 
United  States  v.  Stevenson,  ante,  153. 
ao9 


Washington  of  the  enabling  act  ot  February 
22,  IB89  (25  SUt.  at  L.  677.  chap.  180), 
9  4,  jurisdiction  and  control  of  Indian  lands 
remain  in  the  United  SUtea. 
[For  otLicr  cnsea,  see  lodlaus,  04-61,  la  Di- 
gest  Sup.    Ct.    lOOS.] 

[No,  312.] 


IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Washington  to  review  a  judgment  sus- 
taining a  demurrer  to  an  indictment  charg- 
ing the  introduction  of  liquor  upon  an  allot- 
ment within  the  limits  of  the  Yakima  In- 
dian Reservation,  in  the  state  of  Washing- 
ton.    Eevcraed. 

See  same  case  below,  1G5  Fed.  263. 

Statement  by  Kir.  Justice  Tlrcncr: 

The  defendants  were  indicted  in  tlie  dis- 
trict court  of  the  United  States  for  the 
eastern  district  of  Washington  for  intro- 
ducing liquor  into  the  Indian  country,  as 
thus  stated  in  the  indictment: 

"To  wit,  into  and  upon  a  certain  Indian 
allotment  No.  070,  within  the  limits  of  the 
boundary  of  the  Yakima  Indian  Reservation, 
in  the  eastern  district  of  Washington,  which 
said  allotment  had  theretofore  been  allotted 
to  a  curtain  Indian,  a  member  of  the  Yakima 
tribe  of  Indians,  named  George  Wesslike,  un- 
der and  by  virtue  of  the  provision  of  the 
act  of  Congress  of  February  8,  1887,  entitled, 
'An  Act  to  Provide  for  the  Allotment  of 
I^nds  in  Severalty  to  Indiana  on  the  Vari- 
ous Reservations,  and  to  Extend  the  Protec- 
tion of  the  Ijiws  of  the  United  Slates  and 
the  Territories  over  the  Indians,  and  tor 
Other  PurjHiscs'  (24  Stat,  at  L.  38S,  chap. 
110),  said  allotment  being  then  and  now  one 
held  in  tru^t  by  the  government  for  said 
allottee,  and  being  inalienable  by  the  said 
allottee  without  the  consent  of  the  United 
Slates." 

A  demurrer  was  filed,  and  on  that  de- 
murrer tho  following  facts  were  agreed  to; 

"1.  That  the  Yakima  Indian  Reservation, 
in  the  eastern  district  of  Washington,  is  in- 
habited by  the  Yakima  and  other  Indinns, 
under  the  general  charge  and  control  of  nn 
Indian  agent  and  superintendent  of  the  Unit- 
ed States. 

"2.  That  prior  to  September  3,  1006,  a 
very  targe  number  of  allotments  of  land 
u'ithin  said  reservation  had  been  made  to 
Indians  entitled  thereto,  which  said  allot- 
ments had  been  made  and  allotted  under  and 
by  virtue  of  the  provlaion  of  the  act  of 
Congress  of  February  8,  1887,  known  as  the 
^neral  allotment  act. 

"3.  That  allotment  No.  670,  described  in 
lis  D.  S. 
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the  indictment,  is  a  part  of  and  within  the 
293]  boundaries  of  the  Yakima  Indian  *Res- 
ervation,  and  the  same  had  been  made  and 
allotted,  and  the  usual  trust  patent  thereto 
issued  to  the  allottee  named  in  the  indict- 
ment under  the  provision  of  the  act  of 
February  8,  1887,  prior  to  September,  1908. 

**4.  That  the  trust  limitation  has  not  yet 
expired,  and  the  title  to  said  allotment  is 
still  being  held  in  trust  by  the  government; 
that  the  title  to  said  allotment  is  not  alien- 
able by  the  allottee  without  the  consent  of 
the  United  States. 

'*5.  That  on  or  about  September  3,  1908, 
the  defendants  did  go  on  and  upon  said  al- 
lotment described  in  the  indictment,  taking 
and  carrying  with  them  certain  ardent 
spirits  and  intoxicating  liquor,  to  wit,  al- 
cohol, in  a  demijohn  and  flasks." 

The  indictment  was  founded  on  the  act 
of  January  30,  1897  (29  Stat,  at  L.  50G, 
chap.    109),   which    provides: 

'^That  .  .  .  any  person  who  shall  in- 
troduce or  attempt  to  introduce  any  malt, 
spirituous,  or  vinous  liquor,  including  beer, 
ale,  and  wine,  or  any  ardent  or  intoxicating 
liquor  of  any  kind  whatsoever  into  the  In- 
dian country,  which  term  shall  include  any 
Indian  allotment  while  the  title  to  the  same 
shall  be  held  in  trust  by  the  government, 
or  while  the  same  shall  remain  inalienable 
by  the  allottee  without  the  consent  of  the 
United  States,  shall  be  punished  by  im- 
prisonment for  not  less  than  sixty  days,  and 
by  a  fine  of  not  less  than  one  hundred  dol- 
lars for  the  first  offense,  and  not  less  than 
two  hundred  dollars  for  each  offense  there- 
after." 

The  Yakima  Reservation  was  established 
under  the  treaty  of  June  9,  1855  (12  Stat. 
at  L.  951),  which,  in  article  2,  provides: 

"All  which  tract  shall  be  set  apart,  and, 
so  far  as  necessary,  surveyed  and  marked 
out,  for  the  exclusive  use  and  benefit  of  said 
confederated  tribes  and  bands  of  Indians,  as 
an  Indian  reservation;  nor  shall  any  white 
man,  excepting  those  in  the  employment  of 
the  Indian  Department,  be  permitted  to  re- 
side upon  the  said  reservation  without  per- 
mission of  the  tribe  and  the  superintendent 

and  agent. 

•      '    •  •        •  •  • 

294]  •"Article  VI.  The  President  may, 
from  time  to  time,  at  his  discretion,  cause 
the  whole  or  such  portions  of  such  reserva- 
tion as  he  may  think  proper  to  be  surveyed 
into  lots,  and  assign  the  same  to  such  in- 
dividuals or  families  of  the  said  confeder- 
ated tribes  and  bands  of  Indians  as  are  will- 
ing to  avail  themselves  of  the  privilege,  and 
will  locate  on  the  same  as  a  permanent 
home,  on  the  same  terms  and  subject  to  the 
aame  regulations  as  are  provided  in  the 
sixth  article  of  the  treaty  with  the  Omahas 
ft4  li.  ed. 


[10  Stat,  at  L.  1044],  so  far  as  the  same 
may  be  applicable." 

The  demurrer  was  sustained,  and  there- 
upon the  government  brought  the  case  here 
on  writ  of  error  under  the  act  of  March  2, 
1907  (34  Stat,  at  L.  124G,  chap.  2504,  U.  8. 
Conip.  Stat.  Supp.  1009,  p.  220), 

Assistant  Attorney  General  Harr  sub- 
mitted the  cause  for  plaintiff  in  error: 

The  question  as  to  the  power  of  Congress 
to  forbid  the  introductiou  of  liquor  upon 
an  Indian  allotment  within  the  general 
jurisdiction  of  a  state  is  concluded,  ad- 
versely to  the  ruling  of  the  district  court, 
by  the  decision  of  this  court  in  Couture  v. 
United  States,  207  U.  S.  581,  52  L.  ed.  350, 
28  Sup.  Ct.  Rep.  259. 

In  line  with  the  ruling  of  the  court  in 
the  Couture  Case  are  its  decisions  with  re- 
spect to  the  jurisdiction  of  Congress  over 
the  public  lands  within  the  states. 

Gibson  v.  Chouteau,  13  Wall.  92,  99,  20 
L.  ed.  634,  53G;  Jourdan  v.  Barrett,  4  How. 
169,  185,  11  L.  ed.  924,  931;  Camfield  v. 
United  States,  167  U.  S.  618,  625,  42  L.  ed. 
260,  2G2,  17  Sup.  Ct  Rep.  804. 

The  government  of  the  United  States 
may,  by  means  of  physical  force,  exercised 
through  its  official  agents,  execute  on  every 
foot  of  American  soil  the  powers  and  func- 
tions that  belong  to  it. 

Ex  parte  Sicbold,  100  U.  S.  371,  395, 
26  L.  ed.  717,  725;  Re  Neagle,  135  U.  S. 
1,  34  L.  ed.  55,  10  Sup.  Ct.  Rep.  658;  Re 
Debs,  158  U.  S.  604,  39  L.  ed.  1092,  16  Sup. 
Ct.  Rep.  900. 

In  O^^io  v.  Thomas,  173  U.  S.  276,  43  K 
ed.  699,  19  Sup.  Ct  Rep.  453,  it  was  held 
that  the  state  could  not^  in  the  exercise  of 
its  police  powers,  interfere  with  the  ad- 
ministration of  a  national  soldiers'  home 
within   its  limits  and  general  jurisdiction. 

The  matter  of  motive  cannot  be  inquired 
into  by  the  courts  when  Congress  is  acting 
in  the  exercise  of  its  constitutional  powers. 

McCray  v.  United  States,  196  U.  S.  27, 
49  L.  ed.  78,  24  Sup.  Ct.  Rep.  769,  1  A.  & 
£.  Ann.  Cas.  661. 

The  power  here  contended  for  is  illus- 
trated by  the  recognized  authority  of  Con- 
gress to  regulate  the  use  of  the  mails  in 
such  a  manner  as  to  protect  the  people 
against  fraud  and  other  injuries. 

Public  Clearing  House  v.  Coyne,  194  U. 
S.  497,  48  L.  ed.  1092,  24  Sup.  Ct  Rep.  789. 

The  adequate  protection  of  Indians  who 
have  received  allotments,  as  well  as  of  those 
unallotted,  against  the  deleterious  influence 
of  intoxicants,  requires  that  the  govern- 
ment also  prohibit  the  introduction  of  li- 
quor upon  the  allotted  lands  within  the 
reservation. 

Ml 
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Federal  comts  —  following  territorial 
decisions  —  local   practice. 

10.  The  question  of  the  power  of  a  ter- 
ritorial supreme  court,  under  its  local  stat-  I 
utcs  and  procedure,  to  render  a  modiiictl 
judgment  on  appeal  in  mandamus,  will  or- 
dinarily not  be  reviewed  by  the  Federal  Su- 
preme Court. 

IFor  other  cases,   mw  Coarts,  VII.  e,  in  Di- 
gest Sap.  Ct.  1908.] 

[Kos.  42,  43.] 

Submitted    November    29,    1909.      Decided 
December  20,  1909. 


APPEALS  from  the  Supreme  Court  of 
the  Territory  of  New  Mexico  to  review 
judgments  modifying,  and  affirming  as  mod- 
ified, judgments  of  the  District  Court  of 
Santa  Fe  county,  in  that  territory,  compel- 
ling the  levy  of  a  tax  to  satisfy  judgments 
recovered  on  bonds  issued  by  that  county. 
Affirmed. 

See  same  case  below  (N.  M.)  89  Pac  252. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  B.  Renehan  submitted  the  cause 
for  appellants: 

There  should  have  been  demand  before 
suit. 

Spelling,  Inj.  &  Extr.  Rem.  §§  1381,  1447; 
State  ex  rel.  White  v.  Goodfellow,  1  Mo. 
App.  495. 

The  action  should  have  been  directed 
against  the  treasurer,  and  not  against  the 
eounty  board. 

Bass  V.  Taft,  137  U.  8.  458,  34  L.  ed.  752, 
11  Sup.  Ct.  Rep.  154;  Ex  parte  Rowland, 
104  U.  S.  615,  26  L.  ed.  865. 

Where  the  facts  are  disputed,  a  peremp- 
tory writ  cannot  issue  in  the  first  instance. 

13  Enc.  PI.  &  Pr.  p.  772. 

The  relator's  right  to  an  immediate  per- 
emptory writ  must  be  clear  before  it  will 
issue,  and  it  must  appear  that  the  re- 
spondent has  no  valid  excuse  for  not  per- 
forming the  act  sought  to  be  compelled. 

13  Enc.  PI.  &  Pr.  pp.  773-775. 

If  an  issue  of  fact  is  probable,  an  alter- 
native, not  a  peremptory,  writ  should  issue. 

13  Enc.  PI.  &  Pr.  p.  776,  note  3. 

There  is  no  statute  in  this  territory  pro- 
viding for  jury  trials  in  mandamus  pro- 
ceedings. The  common-law  procedure  gov- 
erns. 

State  ex  rel.  Columbia  County  v.  Suwan- 
nee County,  21  Fla.  19;  Castle  v.  Lawlor. 
47  Conn.  340. 

The  remedy  given  by  the  statute,  §  343, 
Compiled  Laws  of  1897,  is  exclusive. 

Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S. 
761,  30  L.  ed.  825,  7  Sup.  Ct.  Rep.  757;  7 
Enc.  PI.  k  Pr.  pp.  372,  373.  notes  1,  2. 

Pleading  upon  information  and  belief  is 
J04 


insufficient  where  the  pleader  is  presumea 

to  have  knowledge  of  the  fact. 
I      Jones  V.  Pearl  Min.  Co.  20  Colo.  423,  38 
I  Pac.  700;  Nicliols  A  S.  Co.  t.  Hubert,  150 

Mo.  620,  51  S.  W.  1031. 
The  rule  of  res  judicata  is  not  pertinent. 
Atchison,  T.  A  S.  F.  R.  Co.  t.  Territory, 

11  X.  W.  669,  72  Pac.  14;  United  States 

V.  County  Ct.  99  U.  S.  591,  25  L.  ed.  333: 

Taxing  Dist.  v.  Loague,  129  U.  S.  602,  32 

L.  ed.  780,  9  Sup.  Ct.  Rep.  327. 


Mr.  Cbarl(»  A.  Splcss  submitted  the 
cause  for  appellees: 

Mandamus  is  the  proper  remedy  of  a 
judgment  creditor  to  collect  a  judgment 
against  a  county  or  mimicipal  corporatioQ. 

Mobile  v.  Watson,  116  U.  S.  289,  29  L. 
ed.  620,  6  Sup.  Ct.  Rep.  398;  East  St.  Louis 
V.  Amy,  120  U.  S.  600,  30  L.  ed.  798,  7  Sup. 
Ct.  Rep.  739. 

Mandamus  to  enforce  the  payment  of  a 
county  or  municipal  judgment  is  not  a 
new  suit,  but  becomes  a  substitute  for  the 
ordinary  process  of  execution. 

Washington.  County  v.  Durant  (Wash- 
ington County  v.  United  States)  9  Wall. 
415,  19  L.  ed.  732. 

If  the  board  of  county  commissioners  had 
any  valid  defense  which  could  have  been  as- 
serted against  the  bonds  or  coupons,  such 
defense  could  not  be  of  avail  in  this  pro- 
ceeding. The  judgments  are  res  judicata 
as  to  such  defense,  and  cannot  be  im- 
peached in  this  collateral  manner. 

Rock  Island  County  v.  United  States,  4 
Wall.  435,  18  L.  ed.  419. 

Mr.  Justice  McKenna  delivered  the  opin* 
ion  of  the  court: 

These  appeals  are  prosecuted  to  review 
judgments  of  the  supreme  court  of  New 
Mexico,  modifying,  and  affirming  as  modi- 
fied, judgments  of  mandamus  of  the  district 
court  of  Santa  Fe  county,  commanding  the 
appellants  to  levy  a  tax  of  10  mills  in  each 
case  on  each  dollar  of  taxable  property  in 
the  county,  to  pay  certain  judgments  for 
the  amount  of  principal  and  interest  upon 
bonds  issued  by  the  county.  The  cases  are 
here  on  separate  records,  but,  as  they  are 
submitted  together,  we  dispose  of  them,  as 
the  supreme  court  of  the  territory  did,  in 
one  opinion. 

The  proceedings  were  eonunenced  by  peti- 
tions, which  are  alike,  except  as  to  the 
amount  of  the  judgment  recovered.  In  No. 
42  it  is  alleged  to  be  $60,926.02;  in  No.  43 
it  is  alleged  to  be  $74,358.19.  Both  judg- 
ments were  recovered  in  the  district  court 
of  the  county  in  which  the  petitioners  (ap- 
pellees here)  were  complainants  and  the 
board  of  county  commissioners  were  defend- 
ants. It  is  alleged  that  the  judgments 
ordered  the  sums  due  as  above  stated,  and 
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the  interest  thereon  to  become  due  at  5  per 
cent  per  annum  from  the  date  of  the  judg- 
ments, "to  be  assessed  and  levied  upon  and 
out  of  the  taxable  property  situate  in  the 
said  county  of  Santa  Fe,  and  to  cause  the 
same  to  be  collected  in  the  manner  provided 
by  law,  and  to  pay  the  same  out  of  the  treas- 
ury of  said  county  to  the  said  complain- 
ants, their  legal  representatives  or  as- 
signees, upon  the  delivery  of  a  proper  vouch- 
er therefor."  Default  in  the  payment  of 
each  of  the  judgments  and  its  requirements 
is  alleged,  and  that  the  board  lield  a  meeting 
during  the  month  of  July  or  August,  1905, 
SOO]  and  made  a  levy  *for  various  terri- 
torial purposes,  but  "wholly  failed  and  re- 
fused to  make  any  levy  whatsoever,  and  still 
fail  and  refuse  to  make  any  levy  whatsoever, 
for  the  said  year  of  1905,  for  the  purpose  of 
raising  funds  to  pay  the  aforesaid  judg- 
ment, and  interest  and  cost  thereon."  The 
want  of  a  plain,  speedy,  and  adequate  rem- 
edy at  law  is  also  alleged.  Peremptory 
writs  of  mandamus  were  issued  without  a 
bearing. 

Subsequently  the  appellants  filed  a  peti- 
tion in  each  case  in  the  district  court,  and 
prayed  "that  the  peremptory  order  be  sus- 
pended herein,  and  that  they  be  permitted 
to  show  cause  and  be  heard  before  the  order 
and  writ  are  made  permanent." 

To  sustain  this  prayer  they  alleged  th.it, 
at  the  date  of  the  rendition  of  the  judg- 
ments of  appellees,  all  of  the  property  with- 
in the  county  of  Santa  Fe  subject  to  taxa- 
tion was  liable  for  the  payment  of  its  pro 
rata  of  the  judgments;  that  the  thirty-fifth 
legislative   assembly   "eliminated"   portions 
of  Santa  Fe  county,  and  attached  them  re- 
spectively to  the  county  of  Hio  Arriba  and 
the  county  of  Torrance,  and  made  them  sub- 
ject to  their  proportions  of  the  indebtedness 
of  Santa  Fe  county;  that  the  taxable  prop- 
erty situate  therein  is  liable  for  its  part  of 
the  indebtedness;   that  the  county  commis- 
sioners are  without  jurisdiction  to  levy  and 
assess  taxes  upon  it,  and  that  the  peremp- 
tory writs  include  only  "the  property  and 
territory  within  the  present  boundaries"  of 
Santa  Fe,  and   do  not  pretend  to  include 
that  in  Rio  Arriba  and  Torrance;  that  by 
t  mandamus  issued  out  of  the  district  court 
on  the    25th    day    of    January,    1901,    the 
eounty  commissioners  were  required  to  levy 
t  tax  upon  the  taxable  property  in  Santa  Fe 
sufficient  in  amount  to  produce  a  sum  of 
1135,284.19,  with  interest  thereon  from  the 
24tk  of  September,  1900,  until  paid,  at  6 
psr   cent   per   annum,   and    $30   costs,   the 
said  sum  being  for  the  amount  of  the  judg- 
ments in  cases  4091  and  4002  of  the  district 
court  of  Santa  Fe  county;  that  the  board 
obeyed    the   writ,   and    levied    82    mills   on 
each    dollar    of    taxable    valuation,    and 
ft4  Id.  ed. 


♦certified  the  same  to  the  treasurer  [301 
and  ew  officio  tax  collector  of  the 
county,  and  directed  him  to  place  the 
same  on  the  tax  rolls  and  collect  in  the 
manner  provided  by  law;  that  the  levy 
is  still  standing  on  the  tax  rolls  of  the 
county,  and  is  a  lien  upon  the  tax- 
able property  of  the  county  as  then  exist- 
ing, and  subject  to  the  payment  of  the  judg- 
ments; that  the  commissioners  are  with- 
out authority  to  enforce  the  same,  and  that 
the  levy  is  ample  and  sufficient  to  cover 
the  amount  of  the  judgments  in  cases  Nos. 
4091  and  4092,  and  that  the  levy  of  10  mills 
in  each  case  is  largely  in  excess  of  the 
amount  required,  and  is  "unjust  and  un- 
fair" to  the  taxpayers  of  the  county  of 
Santa  Fe,  and  ruinous  to  its  "progress  and 
prosperity."  It  is  alleged  that  the  board 
is  entitled  to  be  heard  on  the  amount  of 
levy,  or  whether  any  levy  should  be  ordered, 
as  there  exists  a  legal  and  adequate  levy  to 
cover  the  jud<Tnicnts;  that  it  is  impossible 
to  determine  the  amount  of  levy  necessary 
to  be  made  for  the  year  succeeding  1905 
until  the  tax  roll  for  that  year  has  been 
completed  and  the  amount  of  taxable  prop- 
erty determined;  that  the  board  should  not 
be  held  in  default  until  the  time  shall  ar- 
rive when  the  levy  can  be  made,  and  they 
shall  have  failed  to  perform  their  duty; 
that  the  leVy  of  the  tax,  as  required  by  the 
writ,  is  not  one  which  the  law  "enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  sta- 
tion," because  the  levy  of  82  mills,  when 
collected,  will  be  sufficient  to  pay  the  judg- 
ments, and  that  it  is  not  a  duty  of  the  board 
to  collect  it,  but  "the  duty  of  the  treasurer 
and  ex  officio  tax  collector  of  Santa  Fe 
county."  It  is  alleged  appellees  have  a 
plain,  speedy,  and  adequate  remedy  at  law. 
As  an  additional  ground  of  the  motions, 
it  is  alleged  that  the  act  of  Congress,  by 
which  the  bonds  are  "pretended  to  have  been 
validated,  approved,  and  confirmed  is  indefi- 
nite, uncertain,  and  incapable  of  reasonable 
interpretation  and  enforcement,  so  as  to  be 
applied  to  any  bonds  issued  by  the  county 
of  Santa  Fe,"  and  does  not  sufficiently  iden- 
tify what  bonds  are  intended  to  be  vali- 
dated, approved,  and  confirmed;  *nor  [302 
what  holders  of  the  bonds,  it  being  al- 
leged that  they  "are  subjects  of  different 
ownership  and  are  not  all  in  the  hands 
of  one  person,  and  it  cannot  be  deter- 
mined from  the  said  act  of  Congress 
what  holder  of  said  bonds,  in  excess  of 
the  amount  named  in  the  said  act  of 
Congress,  shall  not  have  the  bene  (its  of 
validation."  And  further,  that  at  the 
time  of  the  passage  of  the  act  of  Con* 
gress  there  was  more  than  one  refunding 
act  in  force  in  the  territory,  but  what  re- 
funding act  is  referred  to  by  the  act  of 
Congress  is  not  disclosed. 
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The  motioos  to  Baspeod  tbe  peremptory 
writs  were  denied,  and  the  orders  deojing 
them  were  alBniied  by  the  supreme  eoort'of 
the  territory.  The  Istter  court,  however, 
modified  the  writs,  ss  will  be  presently 
pointed  out. 

The  sssignments  of  error  in  the  sopreme 
eoort  of  the  territory  repented  and  emphs- 
sized  the  grounds  urged  in  the  motions  to 
suspend  the  peremptory  writs  of  mandsmus. 
In  this  eourt  the  modification  of  the  judg- 
ments by  the  supreme  court  of  the  terri- 
tory is  attacked  and  some  new  contentions 
are  made. 

The  case  is  submitted  on  briefs,  and  we 
shall  not  attempt  to  trace  an  exact  cor- 
respondence of  the  arguments  of  appellants 
with  the  assignments  of  error,  nor,  indeed, 
shall  we  follow  the  details  of  the  argu- 
ment, but  consider  those  matters  only  which 
we  think  can  in  any  way  affect  the  merits 
of  the  controversy.  It  will  be  observed  in 
the  beginning  that  the  writs  of  mandamus 
issued  by  the  district  court  are  but  the 
execution  by  it  of  its  judgments  of  the  24th 
of  September,  1900,  the  amounts  of  which 
the  board  of  commissioners  were  ordered 
to  assess  against  the  taxable  property  of 
the  county  and  pay  the  same.  We  may  say, 
therefore,  at  the  outset,  that  whatever  could 
have  been  urged  to  prevent  the  rendition 
of  the  judgments  cannot  now  be  urged  to 
prevent  their  enforcement.  This  disposes 
of  the  defense  made  against  the  orders  un- 
der review,  that  the  act  of  Congress  vali- 
dating the  bonds  is  uncertain  and  indefinite, 
even  if  it  had  merit  otherwise.  The  ob- 
jections that  are  urged  against  the  act  of 
SOS]  Congress  are  *that  it  cannot  be  under- 
stood from  it  what  refunding  act  is  referred 
to,  there  being  two,  it  is  contended,  or  wheth- 
er all  of  the  bonds  issued  under  it  have 
been  validated  or  only  an  amount  thereof 
not  exceeding  $172,500,  and,  if  no  more  than 
$172,500,  which  bonds  have  been  validated. 
And  it  is  urged  further  that  there  is  no 
identification  of  what  holders  of  the  bonds 
in  excess  of  the  amount  named  in  the  act  of 
Congress  shall  not  have  the  benefits  of  the 
validation.  Manifestly,  such  defenses  should 
have  been  set  up  in  the  original  actions, 
and  are  now  precluded  by  the  judgments 
therein  rendered.  It  is  established  by  the 
judgments  that  the  amount  of  bonds  issued 
was  in  accordance  with  the  act  of  Con- 
gress, and  was  not  excessive  in  amount, 
and  also  that  the  plaintiffs  in  the  action 
(appellees  here)  were  legal  owners  of  sucli 
bonds,  and  entitled  to  the  'Hienefits'of  vali 
dation."  Murphy  v.  Utter,  186  U.  S.  95. 
113,  46  L.  ed.  1070,  1079,  22  Sup.  Ct. 
Rep.  776.  The  appellants,  therefore,  an» 
eonfined  to  the  other  objections  urged  by 
them. 

The  principal  of  these  objections  is  that 
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peremptory  writs  should  not  have  been  ia- 
soed  without  a  hearing,  and  that  tharo 
should  have  been  a  demand  made  of  tha 
eommissioners  before  snit.  As  to  the  first, 
it  may  be  said  that  it  probably  appeared 
to  the  district  court  that  tjie  board  eoald 
have  no  possible  excuse,  and  in  such  ease  a 
peremptory  writ  is  authorized  in  the  first 
instance  by  the  laws  of  the  territory.  Bjr 
S  2764  of  the  Compiled  Laws  of  New  Mexi- 
co for  the  year  1897,  it  is  provided  that 
"when  the  right  to  require  the  performance 
of  the  act  is  clear,  and  it  is  apparent  that 
no  valid  excuse  can  be  given  for  not  per- 
forming it,  a  peremptory  [writ  of]  man- 
damus may  be  allowed  in  the  first  in- 
stance.** 

The  second  ground  is  also  untenable.  The 
original  judgments  expressed  the  obligation 
of  the  board.  They  imposed  the  duty  of 
levying  taxes  to  pay  them,  and  it  is  alleged 
that  the  board  bad  levied  taxes  for  other 
territorial  and  county  purposes,  but  had 
failed  and  refused  to  make  any  levy  what- 
ever to  pay  the  judgments.  In  other  words, 
it  is  averred  that  it  is  clearly  the  purpose 
of  the  board  not  to  perform  the  *duty  [SO 4 
imposed  upon  it.  In  such  a  case  no  demand 
is  necessary.  Northern  P.  R.  Co.  v.  Wash- 
ington Territory,  142  U.  S.  508,  35  L.  ed. 
1098,  12  Sup.  a.  Rep.  283. 

We  are  therefore  brouglit  to  the  consid- 
eration of  the  sufficiency  of  the  excuses 
which  the  board  made  in  its  motions  to 
suspend  the  writs.  We  may  briefly  repeat 
them:  (1)  that  portions  of  Santa  Fe  coun- 
ty were  attached  to  other  counties,  which 
portions  are  subject  to  the  payment  of  the 
judgments,  and  that  the  board  is  without 
jurisdiction  over  them;  (2)  that  a  levy  of 
82  mills  had  been  made,  which  is  a  lien  upon 
the  property  of  Santa  Fe  county  "as  then 
existing,"  and  that  the  board  is  withont 
authority  to  enforce  the  collection  of  the 
levy;  (3)  that  the  levy  of  20  mills  (10 
in  each  case)  is  excessive;  (4)  that  the 
board  was  entitled  to  be  heard  as  to  the 
amount  of  the  levy,  or  whether  any  levy 
was  necessary,  *'there  existin«if  upon  the  tax 
rolls  a  leg:al  and  adequate  levy  to  eover* 
the  judgments,  which  it  is  the  duty  of  tlie 
tax  collector  to  collect;  (5)  that  it  was 
impossible  to  determine  the  amount  of  the 
levy  necessary  for  the  year  succeeding  the 
year  1005  until  the  rolls  for  that  year  had 
been  completed  and  the  amount  of  taxable 
property  determined;  (6)  that  the  board  is 
not  in  default,  and  should  not  be  held  liable 
until  in  default. 

The  district  court  evidently  considered 
that  these  excuses  were  without  substantial 
merit,  and  such  also  was  the  view  of  the 
supreme  court  of  the  territory.  To  the 
first,  that  is,  that  the  portions  of  Santn 
Fe  oounty  which  had  been  segretirstcMl  from 
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it  shouM  have  been  included  in  the  wriUi 
it  was  replied  by  the  supreme  court  that  it 
was  provided  by  chapter  20  of  the  Session 
Laws  of  1903  that  such  segregated  portions 
were  required  to  contribute  their  just  pro- 
portion  to   the   bonded  debt  of  Santa   Fe, 
that   provision    was    made    for   assessment, 
levy,  and  collection  of  such  proportion  by 
the  officers  of  the  new  county  upon  the  or- 
der of  the  old  county,  and  that  the  money 
eollected  should  be  paid  into  the  treasury 
of  the  old  county.    It  was  therefore  decided 
that  the  county  of  Santa  Fe  could   "com- 
pel contribution  from  the  two  other  coun- 
SOS]  ties  *which  had  received  a  portion  of 
its  territory,  in  proportion  to  the  amount  of 
taxable  property  received,  and  this  is  the 
method    provided   by   law."     This   view   of 
the  statute  is  not  directly  attacked  by  ap- 
pellants, and,   if  it  may  be  said  that  the 
general  argument  is  a  criticism  of  it,  the 
answer  is  what  was  said  in  English  v.  Ari- 
nna,  214  U.  S-.  359,  363,  63  L.  ed.   1030, 
1033,  29   Sup.   Ct.   Rep.   658,  that  ''unless 
in  a  case  of  manifest  error,  this  court  will 
not  disturb  a  decision  of  the  supreme  court 
of  the  territory  construing  a  local  statute." 
Chapter  20  of  the  Session  Laws  of  1903  is  an 
answer  also  to  other  contentions  of  appel- 
lants.   If  the  county  of  Santa  Fe  is  pri- 
marily liable  for  the  bonds,  she  is  the  prop- 
er party    to    an    action    upon    them,    and 
through  her  officers  the  payment  of  the  judg- 
ments recovered  can  be  enforced.    The  con- 
tention of    appellants,    therefore,    that    the 
eounties  of  Rio  Arriba  and   Torrance   are 
*^eees8ary  parties  to  a  complete  determina- 
tion of  the  case,"  is  untenable,  as  indeed 
til  other  contentions  that  are  based  upon 
the  addition  to  those  counties  of  portions 
^  Santa  Fe  county. 

The  most  serious  contentions  of  appel- 
lants are  that  the  levy  of  82  mills  was  suf- 
ficient to  pay  the  judgments,  interest  and 
ttsts,  and  that  the  levy  of  20  mills  in  addi- 
tion was  excessive.  We  think,  however, 
that  the  reply  made  by  the  supreme  court  of 
tke  territory  adequately  disposed  of  them. 
The  learned  court  pointed  out  that  the  reso- 1 
lution  of  the  board  of  county  commission- 
*^  a  copy  of  which  appears  in  the  record, 
sWed  that  the  levy  of  82  mills  had  the 
purpose  only,  and  was  sufficient  only,  to 
P*y  the  then  amount  of  the  judgments,  to- 
gether with  interest.  It  was  further  point- 
^  out  that  the  interest  to  accrue  was  not 
provided  for,  and  that  it  amounted  on  the 
"*y  when  the  peremptory  writs  of  man- 
^us  were  issued  to  $32,874.05.  It  fol- 
"^  necessarily,  as  the  court  said,  that 
"^  contention  that  the  82  mills  levied  was 
efficient  "is  unfounded  and  untrue  in  fact." 
'^^  the  contention  that  the  20  mills  levied 
^  excessive,  in  that  they  are  more  than 


sufficient  to  pay  $32,874.05,  the  eourt  re- 
plied that,  if  this  were  so,  the  *per-  [306 
emptory  writs  should  not  have  been  issued. 
But,  the  court  added,  it  is  not  shown  that  the 
assessable  value  of  property  in  Santa  Fe 
county  has  increased,  while  it  does  appear, 
on  the  other  hand,  that  portions  of  the 
county  had  been  cut  off;  therefore,  it  was 
said,  it  is  fair  to  presume  "that  the  as- 
sessed valuation  of  the  county  is  not  in  ex- 
cess of  what  it  was  in  1901,  when  the  82 
mills  levy  was  made."  From  this  presump- 
tion it  was  concluded  that  20  mills  would 
produce,  if  collected  in  full,  $32,906,  an  ex- 
cess only  of  $112.05.  And  it  was  observed 
that  since  the  peremptory  writs  were  is- 
sued interest  had  accrued  to  the  amount  of 
$10,000. 

The  writs  required  not  only  the  levy  of 
20  mills  for  the  year  1005,  but  for  each  and 
every  year  thereafter,  and  until  the  judg- 
ments, with  interest  and  costs,  be  paid. 
This  the  supreme  court  pronounced  error, 
and  modified  the  judgments  by  striking 
out  the  requirements  for  a  continuous  levy. 
This  appellants  assign  as  error,  contending 
that  the  supreme  court  had  no  jurisdiction 
to  modify  the  judgments  of  the  lower 
court,  and  that,  by  doing  so,  it  changed  the 
"theory  and  cause  of  action."  The  argu- 
ment to  sustain  the  contention  is  somewhat 
roundabout.  Exclusive  original  jurisdiction 
in  mandamus,  it  is  said,  is  conferred  on  the 
district  court  by  §  2771  of  the  laws  of  the 
territory,  and,  while  an  appeal  lies  to  the 
supreme  court  as  in  other  civil  actions 
(§  2772),  that  the  power  of  the  court  to 
modify  the  judgment  of  a  district  court, 
given  by  §  897, t  does  not  extend  to  a  judg- 


t"In  all  eases  now  pending  in  the  supreme 
court,  or  which  may  hereafter  be  pending 
in  the  supreme  court,  and  which  may  have 
been  tried  by  the  equity  side  of  the  court, 
or  which  may  have  been  tried  by  a  jury  on 
the  common-law  side  of  the  court,  or  in 
which  a  jury  may  have  been  waived  and  the 
case  tried  by  the  court  or  the  judge  there- 
of, it  shall  be  the  duty  of  the  supreme  court 
to  look  into  all  the  rulings  and  decisions  of 
the  court  which  may  be  apparent  upon  the 
records,  or  which  may  be  incorporated  in  a 
bill  of  exceptions,  and  pass  upon  all  of  them 
and  upon  the  errors,  if  any  shall  be  found 
therein,  in  the  ruling  and  decisions  of  the 
court  below,  grant  a  new  trial  or  render 
such  other  judgment  as  may  be  right  and 
just  and  in  accordance  with  law;  and  said 
supreme  court  shall  not  decline  to  pass  up- 
on any  question  of  law  or  fact  which  may 
appear  in  any  record,  either  upon  the  face 
of  the  record  or  in  the  bill  of  exceptions, 
because  the  cause  was  tried  by  the  court 
or  judge  thereof  without  a  jury,  but  shall 
review  said  cause  in  the  some  manner  and 
to  the  same  extent  as  if  it  had  been  tried  by 


a  jury.' 
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SQ7]  ment  in 'mmndanuH.   The  juriidiction  mgunit   the    nonresident   rsilnj   compuij 

of  tbenprnne  court,  it  i«  urged,  "wuaiinply  eicliuively   operating   the   romd,   to   recover 

—                                 ....    Yhim    it  ^"^  ^'"  do"i  "^  ■■>  engineer,  oased  bj  Um 

'         .11 1  „ — 1;™__. -'Ion  of  the  train  and 

»  e»en  to  imply  that  the  anpreme  eoart  ^jj^f^n""^  ™ti'tte"the' ^iti^^  "to   tbl 

hM   not  e«n   the   power   of  direction,   but  re^^.I  of  the  cauM.  where,  in  feentucky, 

must  leave  the  diatnct  court  to  get  tight  the   facta   Alleged   and   proved   against   tke 

nltiniat«|ir    through    aucceMivc    judgment!,  Uttt^  railway  company  in  the  st«te  eonrt 

kppeal*,   and   reversBla.     And   the  anomaly  made  its  lessor  jointly  liable  u  a  matter 

is  Attempted  to  be  inatained  by  saying  that  of  law. 

er  given  to  the  supreme  court  by  )  BS7   in 

cases  taken  to  it  to  "render  such  other  juilg-  [No.  41.] 
ment  as  may  be  right  and  just  and  in  ac- 
cordance with  law,"  becAOse,  it  is  said,  that  Argued  December  1,  2,  1009.     Decided  Do- 
mandamua  "is  not  a  case  on  tbe  equity  side  cember  20,  1909. 
of  the  court,  nor  is  it  one  tried  on  the  law 

side  with   a  jury,  nor   is   it  one   in   which  TN  ERROR  to   the   Court  of   Appeals  ol 

a  jury  has  been  waived  and   trial  had   by  X      the  State  of  Kentucky  to  review  a  judg- 

the  court  or   jud^,  especially  as  concerui  ment  which  affirmed  a  judgment  of  the  Cir- 

the    present    procee<ling."      This   is   a    mis-  cuit  Coivt  of  Union  County,  in  that  state, 

understanding  of  tlie  statute.     Its  purpose  in   favor  of   plaintiS   in  an   action   for  Um 

is  to  not  only  give  the  power  to  review,  but  negligent  killing  of  a  railway  employee,  ID 

to  prevent   its  defeat   ttirough   the  distinc-  which  a  removal  of  the  cause  to  a  Federal 

tinn  between  causes  of  action  and  modes  of  court  was  refused.    AfDrmed. 

trial.      Further    argument    is    unnecessary.  See   same  case   below,   126  Kj.  262,   103 

Even  if  the  contention  bad  grounds  of  sup-  S.  W.  323. 

port,  it  would  be  answered  by  the  case  of  The  facta  are  stated  in  tbe  opinion. 

English  V.  Arizona,  supra    and  the  case  of  Edmund    F.    Trubue    argued    tb. 

1002.  21   Sup    Ct.  R«P.  707      In  the  Utter  ^^^j,,;   (,„;,   j,.,   and  Blewett  Lee.   filed  i 

case  we  said  that  practice  "in  the  courts  of  ^^.^,  ,^^            .^  .^  ^^^^^^ 

a  territory  ..based  upon  local  statutes  and  ^^   .n^satioua   of   fact   in    petition    for 

procedure    and   we  are  not  disposed   to  re-  ^^^^^,  ^-^^  ^  ^^^                 the  state  court 

view  the  decision  of  the  supreme  court  m  ^  ^^^  ,^^^  ^^  .^^^^  ^„'^^^^  allegations 

^-^  ^T  J^-^r?  T;,^'"""^!'            .'  «="«  b«  tried  only  in  the  Federal  court- 

208,  22  L.  ed    727."     Of  tbe  other  eonten-  Burlington,  C.  E.  ft  N.  K.  Co.  v.  Dunn, 

ttona  of  .ppelUnts.  it  it  enough  to  »y  that  j^g  ^   g=  5J3    ^jj    g,,  l.  ed.  1159,  1160,  7 

they  are  witbont  merit  g^      ^t.  Rep.  1202;  Plymouth  Consol.  Gold 

Judgmento  affirmed.  y.^    ^    ,.  Amndor  *  S.  Canal  Co.  118  U. 

S.  204,  270,  30  L.  ed.  232,  233,  6  Sup.  Ct. 

Rep.  1034;  Louisville  ft  N.  R-  Co.  v.  Wange- 

»081  MLLINOIS    CENTRAL    RAH.ROAD  ""■  '32  "■  S.  699,  801,  33  L.  ed.  474    475, 

COMPANY   OF  THE   STATE  OF   ILLl-  10  S"P-   "t.   Rep.   203;    Alabama  G.   S.   B. 

N0J8    PIff   In  Err  '^"-  '■  Thompson,  200  U.  S.  218.  ."iO  L.  ed. 

^_  447,  26  Sup.  Ct.  Rep.  161,  4  A.  4  E.  Ann. 

ROBERT  W.  SHEEGOO.  Administrator  of  Caa.   1147;   Wecker  v.  National  Enameling 

the  EsUte  of  John  E.  Sheegog,  Deceased.  *  Stomping  Co.  204  U.   S.   J76,   5]   L.   ed. 
430,  27  Sup.  Ct.  Rep.  184,  8  A.  ft  E.  Ann. 

(   See  S.  C.  Reporter's  ed.  30S-331.)  Cm.   757;   Chesapeake  ft  0.   R.   Co.   v.  Uc- 

Cabc,  213  U.  S.  207,  63  L.  ed.  766,  29  Sup. 

Removal    of   Cannes  — traadnlent   Join-  ct.   Rep.   430;    Dow   v.   Bradstreet   Co.    40 

der  — sufflclencr  ofpeUtlon.  Fed,   824.    Arrowsmith   v.   Nashville   ft   D. 

Allegations  in  the  removal  petition  that  jj^   (^    jj   p^     jgj     j)jj„     ,    jj^^  York, 

the   lessor   railway   company   and    the   con^  q    ^    ^o.   107   Fed.  565;   Union  Ter- 

ductor  of  the  tram  were  fraudulently  joined  .     ,  \.     ,,            -,,.            -a     t.   n    -b     ,< 

as  party  defendanU  solely  for  the  purpose  ™"»'   ^   C"-  '•   Chicago,   B.  ft   Q.   E.   Co. 

ol  Preventing  >  rtmoval  to  a  Feder»l   cir-  119  Fed.  209;   Citizens'  Nat.  Bank  v.  Don- 

cult    court    for    diverse   citiienship,    of    an  noil,  195  U.  ft.  369,  49  L.  ed.  238,  25  Sapu 

action    commenced    in    a    KcDtucky    court,  Ct.  Rep.  49 ;  Kelly  v,  Chicago  ft  A.  B.  Go. 

—r, _■    ,        ...... — 7- :  122  Fed.  286;   Gustafaon  v.  Chicago,  E.  I. 

NoT.:-^n  fraudulent  jomder  to  prevent  ^  p    r,  co.   128   Fed.  B5;   Dishon   v.   Cln- 

f""^!  ™1„T^^V  fTJtX'^rT  nl'  cinnati.  N.  O.  i  T.  P.  R.  Co.  60  C.  C.  A. 

to   Boatmen  s   Bank  v.   rnttlen,   22   L1.K.A.  ^'_    „   ,      ,_.       _     ,        .      r.     1 

(N.8.)  1235,  and  OITner  V.  Chicago  4  K.  R.  345,    133    Fed.    471;    Boabnen  s    Bsnk    v. 

Co    78  a  d  A.  36S.  Jrit«len.  68  C.  C.  A.  288,  135  Fed.  608.  108 

M03  lis  v.  B. 


imn,                                          jxj«iriuiB  v/.  li.  V/O.  ▼.  diikecmm}. 

U.  8.  586,  49  L.  ed.  1174,  25  Sup.  Ct.  Rep.  430;  Dislion  v.  Cincinnati,  N.  0.  &  T.  P.  R. 

803;    South  Dakota  C.  R.  Co.   v.   Cliicnj^o,  Co.  C6  C.  C.  A.  345,  133  Fed.  471;  Atlanta, 

M.  &  St  P.  R.  Co.  73  C.  C.  A.  176,  141  Fed.  K.  &  N.  R.  Co.  v.  Southern  R.  Co.  82  C.  C. 

681;    Thomas    v.    Great    Northern    R.    Co.  A.  250,  153  Fed.  126,  11  A.  &  E.  Ann.  Cas. 

77   C.    C.   A.    255,    147    Fed.    86;    Atlanta.  766;  McAlister  v  Chesapeake  &  O.  R.  Co. 

K.   &   N.    R.    Co.   V.    Southern   R.    Co.    82  85  C.  C.  A.  316,  157  Fed.  743,  13  A.  &  E. 

C.  C.   A.   256,    153   Fed.   126,   11   A.   &   E.  Ann.   Caa.    1068;    Donovan  v.   Wells,   F.   & 

Ann.    Cas.   766;    McGuire  v.   Great   North-  Co.  22  L.R.A.(N.S.)   1250,  94  C.  C.  A.  601), 

em   R.   Co.   153   Fed.   439;    Politz  v.   Wa-  169  Fed.  367. 

bash    R.    Co     153    Fed     941 ;    McAlister   v.  ^,.    j^^„  ^    j^,„,^^  ^             ^^^ 

Chesapeake  &  O    R.  Co    85  a  C.  A    316,  ^.^^  ^j^^^^                   j^J^^^^^.^j^,  ^^^  p 

157  Fe<K  740,  13  A    A  E.  Ann.  Cas    1068;  ^    ^^             g,^^    ^  ^^.^^   ^^^    defendant   in 

Harrinffton   v.  Great  Northern  R.  Co.   160 

error  * 

Fed.   714 ;   Donovan  v.  Wells,  F.  &  Co.  22  „,,  *       ....            ,   .       ,    .          _       , 

LR.A.(N^.)    1250.   94   C.   C    A.   009.    10!)  ,?,^*  Pf**'""'  *"•*  ^""^  l°\T     \rZ 

F  A    1R1  stitute   the   process   hy   which    the   case   is 

-,'.,       '  .,        1  .  x./»  .  .            11           1  J  transferred  from  the  state  to  the  Federal 

Where  the  plaintiti  joins  as  the  real  do-  . 

court, 

fcndant's    codefondanta    persons    known    to  ^  '       .    .,..           ^^^  ^t   o    a  ax   ci  t    ^-i 

.     .                        ..            J    r  1    •     X  Ex  parte  Wisner,  203  U.  S.  449,  51  L.  ed. 

be   improper   parties,    and    fahncatcs   aver-  „«.      *     «        ^x    «        -ic.i     v                r>^ 

X                  •       Ai         •         J      J.        •    X  X  264,  27  Sup.  Ct.  Rep.  150;   Kinnev  v.  Co- 

ments  concernmc:  them  in  order  to  misstntit  ,     ', .     c.        ..t     *         -n^i  rr   c^   -^o    ao  r 

...               ^.           -xu   XL                        A-A*  lumbia  Sav.  &  L.  Asso.  191  U.  S.  <8,  48  L. 

their  connection  with   the  case,  a  petition  .    ^^o   o^  o        r^j.   i>        «« 

,                  ,    .       „     .       .        1  •     xu     •  •    1  ed.  103,  24  Sup.  Ct.  Ki»p.  30. 

for  removal,  m  all(»:ing  fraud  m  the  joinder  mi       i.  *            j.  •       \       i.  i-u  _x     x     • 

,  .,      ._   '           P*f   **,     .                  ''       .,  The  state  court  is  onlv  at  liberty  to  in- 

01  the  improper  defendants,  may  aver  the  .          ...                x.      /          ^  xl              j 

untruth  of  the  plaintiff's  averments;  other-  ^"^'^  ^^»>^"!^^'  ^'^  ^^«  ^(J!^^,  ^^  ^^^  ''^^'^' 

wise  the  right  of  removal   to  the   Federal  ""  <^a«e  ^as  been  made  which  requires  it  to 

court  might   always   be   frustrated    by    the  P''Of^;f  ^^      '^i!^'"*  jl  i^r    t>    n      loi    tt    q 

«u;«*:<r  Z,^   ik-#-    .  .   -   ^   xi              *        -ii  Crehore  V.  Ohio  &  M.  R.  Co.  131  U.  S. 

plaintiff  ad   hottum;  and   the  courts  will  ^^-     ._   _.       ,    ,..    «   o        i-x    t»        ««« 

be  astute  to  prevent  such  devices.  |f '  ^3   L.  ed    144,  9   Sup    Ct.  Rep.  692; 

Arrowsmith  V.  Nashville  &  D.  R.  Co.  57  ^^^   ""i*  o^  n  Qr^  p^oo     r         ' 

^    iflQ.    Ar-noiin.  P.imf^  ^    Tr««.«-   P  29  L.  ed.  902,  6  Sup.  Ct.  Rep.  ^90;  Carson 


Chicago,  R.  I.  &  P.  kco/v.  Stepp,  I5I  'l^'^  o!T'li^''!o.^\^'/'^^^^^^^  ^' 

f^  gjjg  ^^'  183,  24  L.  ed.  427;   National  S.  S.   Co.   v. 

i>™'*  •  «     #    X  X  X-       X     •  •     J  Tucrman,   106   U.   S.   118,   27   L.   ed.   87,   1 

Permission  of  state  practice  to  join  de-  z,  ^        *  _        ._     _,  ,..*  .    rv    t»    r« 

fcndante  does  not  prevent  a  separable  con-  ^UP;  Ct  Rep    58 ;   Balt.more  i  OR.  Co. 

troversy  between  plaintiff  and  one  of  them.  v.  Koont.   104  V.  S.  5  20  L.  ed   04.1. 

Kelly  y.  Chicap,  &  A.  R.  Co.  322  Fed.  .T''«  controversy  must  be  wholly  between 
»1;  Williard  v.  Spartanburg,  U.  k  C.  R.  '='*'^«""  °*  i'"<'^''^\  states  in  order  to  re- 
Co.  124  Fed.  801;  Yeates  v.  Illinois  C.  R.  "'°*«  '"''«'  °"'^,  «"*^'!  '»  "°.*.*^f  "=*  "''^" 
Co.  137  Fed.  943;  Iowa  I.illooet  Oold  Mil..  """:  "''  TI,"  ''*''""'""*f  i°}"^\  '"flL  "* 
Co.  V.  Bliss,  144  Fed.  440;  Manufacturers'  ""-'wns  of  the  same  state  w.U.pla.nt.ff. 
Commercial  Co.  v.  Brown  Alaska  Co.  148  „,^'"-«  I"  ^'"*''  1"  ^  f.  34<.  20  h  ed. 
F«i.  310;  South  Dakota  C.  R.  Co.  v.  Chi-  ??2,  0  Sup.  Ct  Rep  707;  Chesapeake  4 
«go.  M.  &  St.  P.  R.  Co.  supra;  Stockton  <>.  R.  Co.  v.  Dixon  1<»  U.  S.  131.  4;.  L. 
»•  Oregon  Short  Line  R.  Co.  170  Fed.  033;  «t  ^^l,  21  Sup.  Ct  Rep.  67;  Powers  v^ 
Walli?v.  ReaRan.  171  Fed.  763.  S^''^»f P^^«  *  ^-  \?'\>^^\}^:  \,^?'  *^ 

SUte  legisliUon  cannot  control   Federal  J^  %\^'f:  ^^  ?,«?.  Ct  RepJ«4;  Alabama 

JUriad"  f  ^-  S-  ^*  ^®-  ^'  Thompson,  200  IT.  S.  200,  50 

Miction.  ^^     26  Sup.  Ct.  Rep.  161,  4  A.  &  E. 

Hyde  V.  Stone,  20  How.  170,  175,  15  L.  ^         ^      f,Af    V»-     •       x-    xt    rk    «.  ^p    n 

ed    QT-    o^e      o      xu  A  ,nr.   tt    o  Auu.  Cas.  1147;  Cincinnati,  N.  O.  &  T.  P. 

^'  874,  876;    Smyth  v.  Ames,   169   U.   S.  „    ^  t>  u        oa/i  tt    o    ooi    en  t     «i 

46fi   lo  T     ^    oto    iQ  c        nl    i>        ^io  R-  Co.  V.  Bohon,  200  U.  S.  221,  50  L.  ed. 

*««>i  42  L.  ed.  819,  18  Sup.  Ct  Rep.  418;  ..^    „^  c.,^    n*    n^^    inn    a   a    at?    a«« 

Wok-  u  \xr    X         »    ^  T»  in^  TT    o  448,  26  Sup.  Ct.  Kep.  luO,  4  A.  &  i!i.  Ann. 

^^•baah  Western  R.  Co.  v.  Brow,  164  U.  S.  p    '     -^.,  "^  *^ 

271,  41  L.  ed.  431,  17  Sup.  Ct.  Rep.  126.  -^1  .^        .     .         •  j-    j     ,  •         xu-     xu 

*  *"  r  If  the  act  of  an  individual  is  within  the 

^essrs.    Edmund    F.    Trahue,    John    C.  terms  of  the  law,  whatever  may  be  the  rea- 

^lan,  Attilla  Cox,  Jr.,  Blcwott  Leo,  and  gons  which  govern  him,  or  whatever  may  be 

*;•  D.  Allen   also   filed   a   brief   for   plain-  the  result,  it  cannot  be  impeached. 

**n  in  error:  Doyle  v.   Continental   Ins.   Co.  94   U.  S. 

The  petition  for  removal  sufTiciently  set  535,  64  L.  ed.  148;  Prewitt  v.  Security  L. 

''P  the  fraudulent  joinder.  Ins.  Co.  119  Ky.  321,  1  T^R.A.(N.S.)   1019, 

Chesapeake  &.  0.  R.  Co.  v.  McCahe,  213  115  Am.  St  Rep.  264,  83  S.  W.  611,  84  a 

^'  Sw  207,  53  L.  ed.  765,  29  Sup.  Ct  Rep.  W.  627. 
^^  Ii.  ed.                                                      U  200 
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Plaintiff's  motive  in  the  performance  of 
a  lawful  act  was  not  open  to  inquiry. 

Chesapeake  &  O.  R.  Co.  v.  Dixon,  supra. 

The  construction  given  to  the  statute  of 
the  state  by  the  highest  tribunal  of  the 
state  is  regarded  as  part  of  the  statute,  and 
is  binding  upon  the  courts  of  the  United 
States. 

Lefiingwell  v.  Warren,  2  Black,  599,  17 
L.  ed.  261 ;  Commercial  Bank  v.  Bucking- 
ham, 6  How.  317,  12  L.  ed.  109;  Jackson  ex 
dem.  Hart  v.  Lamphire,  3  Pet.  280,  7  L. 
ed.  679. 

When  the  highest  judicial  tribunal  of  a 
state  has  determined  the  extent  of  the 
powers  and  liabilities  of  corporations 
created  under  its  laws,  the  decision  is  con- 
clusive on  the  national  courts  in  all  cases 
in  which  no  question  of  general  or  com- 
mercial law,  and  no  question  of  right  un- 
der the  Constitution  of  the  United  States, 
arc  involved. 

Seymore  v.  Franklin,  92  Fed.  124;  Clai- 
borne v.  Brooks,  111  U.  S.  400,  28  L.  ed. 
470,  4  Sup.  Ct.  Rep.  489;  Detroit  v.  Os- 
borne, 135  U.  S.  499,  34  L.  ed.  262,  10  Sup. 
Ct.  Rep.  1012;  Oilman  v.  Sheboygan,  2 
Black,  518,  17  L.  ed.  309;  Louisville  k  N. 
R.  Co.  v.  Kentucky,  183  U.  S.  608,  46  L. 
ed.  302,  22  Sup.  Ct.  Rep.  95;  Connell  v. 
Utica,  U.  &  E.  R.  Co.  13  Fed.  241;  Chesa- 
peake &  O.  R.  Co.  v.  Dixon,  supra;  South- 
ern R.  Co.  V.  Carson,  194  U.  S.  136,  48  L. 
ed.  907,  24  Sup.  Ct.  Rep.  609;  Alabama  G. 
8.  R.  Co.  V.  Thompson  and  Cincinnati,  N. 
0.  &  T.  P.  R.  Co.  V.  Bohon,  supra. 

In  case  of  a  misjoinder,  a  plaintiff's  mo- 
tive in  joining  a  party  as  defendant  can  be 
questioned  only  when,  by  legislative  act  or 
judicial  decision,  it  is  the  settled  law  of  the 
state  in  which  the  action  is  brought  that 
the  defendant,  alleged  to  be  joined  as  a 
sham  and  a  fraud,  is  not  liable;  and  no 
such  question  can  arise  where  the  law  of 
the  state,  by  judicial  decision  or  legisla- 
tive act,  fixes  the  liability  of  such  defend- 
ant 

Alabama  G.  S.  R.  Co.  ▼.  Thompson  and 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Bohon, 
supra;  Person  v.  Illinois  C.  R,  Co.  118  Fed. 
342. 

It  is  the  settled  law  of  Kentucky  that,  in- 
dependent of  the  constitutional  provision, 
the  corporation  owning  the  road,  and  hav- 
ing received  a  charter  from  the  state,  is 
under  certain  public  duties  that  even  a 
duly  authorized  lease  will  not  shift  or 
change;  and  the  owner  cannot  devest  itself 
of  those  public  duties. 

Brooker  v.  Maysville  &  B.  S.  R.  Co.  119 
Ky.  137,  83  S.  W.  117;  McCabe  v.  Mays- 
ville &  B.  S.  R.  Co.  112  Ky.  861,  66  S.  W. 
1054;  Swice  v.  Maysville  &  B.  S.  R.  Co. 
116  Ky.  253,  75  a  W.  278;  Howard  t. 
210 


Maysville  &  B.  S.  R,  Co.  24  Ky.  L.  Rep. 
1051,  70  S.  W.  631;  Davis  v.  Chesapeake 
&  0.  R.  Co.  116  Ky.  144,  75  S.  W.  276; 
Clinger  v.  Chesapeake  &  O.  R.  Co.  128  Ky. 
736,  15  L.R.A.(N.S.)  998,  109  S.  W.  317. 

While  the  lessor  may  not  be  liable  to  the 
servant  of  the  lessee  for  an  injury  caused 
by  the  negligent  act  or  omission  of  the 
lessee  as  to  some  duty  growing  out  of  the 
mere  relationship  of  mastei  and  servant^ 
the  lessor  is  liable  for  an  injury  to  any 
member  of  the  public,  including  the  servant 
of  the  lessee,  who  may  be  injured  by  a  neg- 
ligent act  or  omission  as  to  a  public  duty, 
such  as  a  failure  to  keep  its  roadbed  or 
track,  cattle  guards,  fences,  or  station 
houses  in  a  renscnnbly  safe  condition. 

Swice  V.  Maysville  &  B.  S.  R.  Co.  supra; 
Nugent  V.  Boston,  C.  &  M.  R.  Co.  80  Me. 
62,  6  Am.  St.  Rep.  151,  12  Atl.  797;  St 
Louis,  W.  &  VV.  R.  Co.  v.  Curl,  28  Kan. 
622;  Arrowsmith  v.  Nashville  &  D.  R.  Co. 
57  Fed.  105;  Lee  v.  Southern  P.  R.  Co. 
116  Cal.  97,  38  L.R.A.  71,  58  Am.  St.  Rep. 
152,  47  Pac.  932. 

To  sue  all  three  of  the  defendants  for 
damages  resulting  from  the  negligent  acts 
charged  in  the  petition  of  the  plaintiff  is 
allowable  under  the  Kentucky  practice,  and 
all  were  jointly  bound  or  liable. 

Pugh  V.  Chesapeake  &  0.  R.  Co.  101  Ky. 
77,  72  Am.  St.  Rep.  392,  39  S.  W.  695; 
Rutherford  v.  Illinois  C.  R.  Co.  120  Ky. 
15,  85  S.  W.  199;  Illinois  C.  R.  Co.  v. 
Jones,  118  Ky.  158,  80  S.  W.  484;  Illinois 
C.  R.  Co.  V.  Coley,  121  Ky.  385,  1  L.R.A. 
(N.S.)  370,  89  S.  W.  234;  Central  Pass. 
R.  Co.  V.  Kuhn,  86  Ky.  578,  9  Am.  St.  Rep. 
309,  6  S.  W.  441 ;  Hawkins  v.  Riley,  17  B. 
Mon.  101;  Chesapeake  &  0.  R.  Co.  v.  Dixon 
and  Cincinnati,  N.  0.  &  T.  P.  R.^  Co.  ▼. 
Bohon,  supra. 

The  failure  to  inclose  the  track  at  the 
point  in  question  was  a  violation  of  §  1793 
of  the  Kentucky  statutes,  and  made  the 
railway  company  liable. 

McGhee  v.  Ouyn,  98  Ky.  209,  32  S.  W. 
615;  McGhee  v.  Gaines,  98  Ky.  182,  32 
S.  W.  602;  McKee  y.  Cincinnati,  N.  O.  ft 
T.  P.  R.  Co.  102  Ky.  253,  43  S.  W.  241; 
Parish  v.  Louisville  &  N.  R.  Co.  25  Ky. 
L.  Rep.  1524,  78  S.  W.  186;  Henderson  v. 
Clayton,  22  Ky.  L.  Rep.  284,  53  L.R.A.  145, 
57  8.  W.  1;  Hays  v.  Michigan  C.  R.  Co. 
Ill  U.  S.  228,  28  L.  ed.  410,  4  Sup.  Ct. 
Rep.  369. 

The  construction  given  by  the  court  of 
appeals  of  Kentucky  to  §  119  of  the  Ken- 
tucky Civil  Co^e  is  conclusive;  and  no 
act  of  the  legislature  or  authority  for  the 
lease  is  set  forth  in  the  petition  for  re- 
moval; and  that  being  true,  the  lease,  if 
such  existed,  is  Jiot  shown  by  any  allega- 
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tion  to  have  been  authorized  by  law,  and 
Bhould,  therefore,  be  treated  as  void. 

Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 
71,  25  L.  ed.  950;  York  &  M.  Line  R.  Co. 
?.  Winans,  17  How.  30,  15  L.  ed.  27. 

Federal  courts  will  not  take  cognizance 
where  the  record  does  not  afiirmatively 
ihow  jurisdiction  to  be  in  those  courts, 
and  the  presumption  at  every  stage  of  the 
ease  is  that  it  is  without  their  jurisdic- 
tion, unless  the  contrary  appears  from  the 
record. 

Bors  y.  Preston,  111  U.  S.  253,  28  L.  ed. 
420,  4  Sup.  Ct.  Rep.  407;  Mansfield,  C.  & 
L  M.  R.  Co.  V.  Swan,  111  U.  S.  383,  28 
L  ed.  404,  4  Sup.  Ct.  Rep.  510. 

Mr.  Justice  Hoinies  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  reverse  a  judg- 
ment rendered  by  tlie  court  of  appeals  of 
Kentucky  in  favor  of  the  defendant  in  error, 
notwithsUinding  a  petition  and  bond  for  re- 
moval to  the  circuit  court  of  the  United 
States.    126  Ky.  262,  103  S.  W.  323. 

Tlie  defendant  in  error  brought  this  action 
for  causing  the  death  of  his  intestate,  John 
E.  Sheegog,  by  the  throwing  off  the  track 
of  a  railroad  train  upon  which  the  deceased 
was  employed  as  an  engineer.  The  dofgn^' 
ants  were  the  conductor  of  the  train,  the  Illi- 
nois Central  Raflroad  Company,  which  was 
operating  the  railroad  and  owned  the  train, 
and  the  Chicago,  St.  Louis,  &  New  Orleans 
Railroad  Company,  which  owned  the  road 
and  tracks  where  the  accident  happened,  but 
which  had  let  the  same  to  the  first-mentioned 
road.  It  was  alleged,  that  through  the  negli- 
gence of  both  companies  the  roadbed,  track, 
etc.,  were  in  an  improper  condition;  that 
through  the  negligence  of  the  Illinois  Central 
the  engine  and  cars  were  in  an  improper 
condition;  and  that  the  death  was  due  to 
ttiese  causes  acting  jointly,  the  negligence  of 
the  Illinois  Central  in  permitting  its  engine, 
e*r8,  and  road  to  be  operated  while  in  such 
condition,  and  the  negligence  of  the  conduct- 
or in  ordering  and  directing  the  manage- 
ment of  the  train. 

In  due  season  the  Illinois  Central  Rail- 

'oatl  Company,  being  an  Illinois  corporation, 

filed  its  petition  to  remove.     The  difficulty 

in  its  way  was  that  the  other  two  defend- 

^^*  Were  citizens  and  residents  of  Kentuc- 

*y»  to  which  state  the  plaintiff  also  belonged. 

Y.'^^t  this  the  petition  alleged  that  the 

P  *'ntiff  had  joined  these  parties  as  defend- 

*•  «olely   for  the  purpose  of  preventing 

**•  '"emoval.     It   admitted   the   lease,   and 

*'*'*d  that  the  Illinois  Central  Company 

pf^'^^d  the  road  exclusively,  and  alone  em- 

ttat^  the  deceased.     It  went  on  to  allege 

jL       ^he  charge  of  joint  negligence  against 

f4  d^^'  ^^^  lessee  in  causing  the  wreck,' 


as  stated,  was  made  only  for  the  above  pur- 
pose, and  was  fraudulent  and  knowingly 
false.  *The  question  is  whether  these  [316 
allegations  were  sufficient  to  entitle  the  peti- 
tioner to  have  its  suit  tried  in  the  Federal 
court.  It  may  be  mentioned  here  that  the 
jury  found  for  the  otlier  two  defendants 
and  against  the  Illinois  Central  Railroad 
Company,  but  that  fact  has  no  bearing  up- 
on the  case.  Whitcomb  v.  Smithson,  175 
U.  S.  635,  637,  44  L.  ed.  303,  304,  20  Sup. 
Ct  Rep.  248. 

Of  course,  if  it  appears  that  the  joinder 
was  fraudulent,  as  alleged,  it  will  not  be 
n  lie  wed  to  prevent  the  removal.  Wecker  v. 
National  Enameling  &.  Stamping  Co.  204  U. 
S.  170,  61  L.  ed.  430,  27  Sup.  Ct.  Rep.  184, 
9  A.  &  E.  Ann.  Cas.  757.  And  further,  there 
is  no  dotibt  that  the  allegations  of  fact,  so 
far  as  material,  in  a  petition  to  remove,  if 
controverted,  must  be  tried  in  the  court  of 
the  United  States,  and  therefore  must  be 
taken  to  be  true  when  tliey  fail  to  be  con- 
sidered in  the  state  courts.  Crehore  v.  Ohio 
&  M.  R.  Co.  131  U.  S.  240,  244,  33  L.  ed. 
144,  145,  9  Sup.  Ct.  Rep.  692;  Chesapeake 
Sl  O.  R.  Co.  V.  McCabe,  213  U.  S.  207,  63 
L.  ed.  765,  29  Sup.  Ct.  Rep.  430.  On  the 
other  hand,  the  mere  epithet  "fraudulent" 
in  a  petition  does  not  end  the  matter.  In 
the  case  of  a  tort  which  gives  rise  to  a  joint 
and  several  liability,  the  plaintiff  has  an  ab- 
solute right  to  elect,  and  to  sue  the  tort 
feasors  jointly  if  he  sees  fit,  no  matter  what 
his  motive,  and  therefore  an  allegation  that 
the  joinder  of  one  of  the  defendants  was 
fraudulent,  without  other  ground  for  the 
charge  than  that  its  only  purpose  was  to  pre- 
vent removal,  would  be  bad  on  its  face.  Ala- 
bama G.  S.  R.  Co.  V.  Thompson,  200  U.  S. 
206,  60  L.  ed.  441,  26  Sup.  Ct.  Rep.  161,  4 
A.  &  E.  Ann.  Cas.  1147;  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Bohon,  200  U.  S.  221,  50  L. 
ed.  448,  26  Sup.  Ct.  Rep.  166,  4  A.  &  E.  Ann. 
Cas.  1152.  If  the  legal  efTect  of  the  declara- 
tion in  this  case  is  that  the  Illinois  Central 
Railroad  Company  was  guilty  of  certain 
acts  and  omissions  by  reason  of  which  a 
joint  liability  was  imposed  upon  it  and  its 
lessor,  the  joinder  could  not  be  fraudulent  in 
a  legal  sense  on  any  ground  except  that  the 
charge  against  the  alleged  immediate  wrong- 
doer, the  Illinois  Central  Railroad  itself, 
was  fraudulent  and  false. 

We  assume,  for  the  purposes  of  what  we 
have  to  say,  that  the  allegations  concerning 
the  lessor  state  merely  a  conclusion  of  law 
from  the  acts  and  omissions  charged  against 
its  lessee.  Or,  if  they  be  taken  to  be  allega- 
tions of  fact,  we  assume,  *again  mere-  [817 
ly  for  the  purposes  of  decision,  that  they 
are  effectively  traversed  by  the  petition  to 
remove.  The  Kentucky  court  of  appeals  ap- 
pears to  us  to  have  discussed  the  case  on 
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this  footing.  Whether  it  did  or  not,  the 
question  whether  a  joint  liability  of  lessor 
and  lessee  would  arise  from  tLe  acts  and 
omissions  of  the  Illinois  Central  Railroad 
Company  alone  was  a  question  of  Kentucky 
law  for  it  to  decide,  and  it  appears  to  us  to 
have  decided  it. 

We  should  observe  in  the  first  place  that 
the  cause  of  action  alleged  is  not  helped, 
but  rather  hindered,  by  the  allegation  that 
tne  deceased  was  an  employee  of  the  Illinois 
Central  Road.  The  case  aid  not  stand  on 
the  breach  of  any  duty  owed  peculiarly  to 
employees,  and,  on  the  other  hand,  was 
encumbered  with  the  fact  that  a  part 
of  the  negligence  charged  was  that  of  m 
fellow  servant.  The  plaintiff  recovered  for 
a  breach  of  a  duty  to  the  public  which 
at  best  was  not  released  or  limited  by 
his  intestate's  having  been  in  the  com- 
pany's service.  Now,  whether  we  agree  with 
it  or  not,  the  doctrine  is  familiar  that,  in  the 
absence  of  statute,  a  railroad  company  can- 
not get  rid  of  the  liabilities  attached  to  the 
exercise  of  its  franchise  by  making  a  lease. 
Whatever  may  be  the  law  as  to  purely  con- 
tract relations,  to  some  extent,  at  least, 
the  duties  of  the  lessor  to  the  public,  includ- 
ing that  part  of  the  public  that  travels  on 
the  railroad,  are  held  to  remain  unchanged. 
In  this  case  the  court  of  appeals,  after  not- 
ing that  it  does  not  appear  that  the  lessor 
was  relieved  by  statute,  quotes  an  earlier 
Kentucky  decision  which  seemingly  adopted 
the  following  language  of  a  commentator: 
"If  it  be  true,  as  the  decisions  with  substan- 
tial unanimity  admit,  that  the  lessor  rail- 
way remains  liable  for  the  discharge  of  its 
duties  to  the  public  unless  expressly  exempt- 
ed therefrom  by  statute,  it  seems  difficult 
to  conceive  its  absence  of  liability  in  any 
event,  except,  perhaps,  where  the  plaintiff  is 
suing  upon  an  express  contract  made  with 
him  by  the  lessee  corporation."  McCabe  v. 
Maysville  &  B.  S.  R.  Co.  112  Ky.  861,  875, 
66  S.  W.  1064. 

The  court,  however,  then  goes  on  to  refer  to 
818]  a  distinction  *  taken  in  a  later  Ken- 
tucky case  between  torts  arising  from  negli- 
gent operation  and  those  resulting  from 
the  omission  of  such  duties  as  the  prop- 
er construction  and  maintenance  of  the 
road  (Swice  v.  Maysville  &  B.  S.  R. 
Co.  116  Ky.  253,  75  S.  W.  278),  and 
quotes,  with  seeming  approval,  decisions 
in  other  states,  limiting  the  liability  of 
the  lessor  to  the  latter  class.  But  it 
then  proceeds  to  show  that  the  recover}' 
in  this  case  is  upon  a  breach  of  a  duty  to 
the  public,  and  that,  according  to  the  declara- 
tion and  the  verdict,  the  injury  was  due,  in 
part,  at  least,  to  the  defective  condition  of 
the  road.  It  ends  by  saying:  "The  appellee 
not  only  had  reasonable  grounds  to  believe 
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that  the  resident  corporation  waa  respon* 
sible  to  him,  but  he  had  actual  grounds  to 
believe  it."  We  understand  the  words  ''ac- 
tual grounds"  to  mean  that  the  belief  was 
correct  on  the  allegations  and  findings  ac- 
cording to  Kentucky  law.  So  that,  what- 
ever may  be  the  precise  line  drawn  by  that 
court  hereafter,  it  stands  decided  that  in 
Kentucky  the  facts  alleged  and  proved 
against  the  Illinois  Central  Railroad  in  this 
case  made  its  lessor  jointly  liable  as  matter 
of  law.  This  decision  we  are  bound  to  re- 
spect. 

It  follows,  if  our  interpretation  of  the  de- 
cision is  correct,  that  no  allegations  were 
necessary  concerning  the  Chicago,  St.  Louia^ 
&  New  Orleans  Railroad  Company  except 
that  it  owned  and  had  let  the  road  to  its 
codefendant.  The  joint  liability  arising 
from  the  fault  of  the  Illinois  Central  Road 
gave  the  plaintiff  an  absolute  option  to  sue 
both  if  he  preferred,  and  no  motive  eould 
make  his  choice  a  fraud.  The  only  way  in 
which  fraud  could  be  made  out  would  be  by 
establishing  that  the  allegation  of  a  cause  of 
action  against  the  Illinois  Central  Railroad 
was  fraudulent,  or,  at  least,  any  part  of  it 
for  which  its  lessor  possibly  could  be  held. 
But  it  seems  to  us  that  to  allow  that  to  be 
done  on  such  a  petition  as  is  before  us  would 
be  going  too  far  in  an  effort  to  counteract 
evasions  of  Federal  jurisdiction.  We  have 
assumed,  for  purposes  of  decision,  that  the 
railroad  held  on  what  may  be  called  a  second- 
ary ground  is  to  be  charged,  if  at  all,  only 
as  *a  consequence  of  the  liability  of  [319 
its  lessee.  But  when  we  come  to  the  principal 
and  necessary  defendant,  a  man  is  not  to 
be  prevented  from  trying  his  case  before  that 
tribunal  that  has  sole  jurisdiction,  if  his 
declaration  is  true,  by  a  mere  allegation  that 
it  is  fraudulent  and  false.  The  jury  alone 
can  determine  that  issue,  unless  something 
more  appears  than  a  naked  denial.  Louis- 
ville &  N.  R.  Co.  V.  Wangelin,  132  U.  S. 
599,  603,  33  L.  ed.  474,  476,  10  Sup.  Ct 
Rep.  203;  Cheaspeake  A,  0.  R.  Co.  v.  Dixon, 
179  U.  S.  131,  138,  45  L.  ed.  121,  124,  21 
Sup.  Ct.  Rep.  67.  However,  the  petition  for 
removal  hardly  raises  this  point.  For  it 
directs  itself  wholly  against  the  all^^tions 
of  joint  negligence,  and  does  not  attempt 
to  anticipate  the  trial  on  the  merits  so  far 
as  the  conduct  of  the  Illinois  Central  is 
concerned. 
Judgment  affirmed. 

Mr.  Justice  Day,   dissenting: 

In  my  view,  this  decision  departs  from 
rulings  recently  madcf  and  tends  to  disturb 
settled  principles  essential  to  the  mainte- 
nance of  jurisdiction  in  the  Federal  courts. 
In  order  to  apply  my  views  I  will  hri^y 
restate  the  facts  of  the  case. 
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Sheegog's  administrator  brought  an  action 
In  the  state  court  of  Kentucky  against  the 
Illinois  Central  Railroad  Company,  a  cor- 
poration of  the  state  of  Illinois,  the  Chicago, 
St.  Louis,   &  New  Orleans  Railroad   Com- 
pany, a  corporation  of  the  state  of  Kentuc- 
ky, and  F.  J.  Durbin,  a  citizen  of  Kentucky. 
The  Illinois  Central  Railroad  Company  was 
the  lessee  of  the  Chicago,  St.  Louis,  &  New 
Orleans  Railroad  Company,  and  F.  J.  Dur- 
bin was  alleged  to  be  a  conductor  in  the  em- 
ploy of  the  lessee  road  and  in  charge  of  the 
train,  in  the  operation  of  which,  as  engi- 
neer,  plaintiff's  intestate  was  killed.     The 
charge  of  the  complaint  was  that,  at  the 
time  of  injury,  the  defendant  the  Chicago, 
Si  Louis,  &  New  Orleans  Railroad  Company 
wts  the  owner  of  the  roadbed,  right  of  way, 
etc.,  and  the  Illinois  Central  Railroad  Com- 
S20]  pany  was  the  lessee  of  *the  railroad 
property,    and    the    owner    of    the    earn, 
engines,    trains,    and    appliances^      in  the 
operation     of     which     tlic     intestate     was 
killed;    that    the    defendant    Durbin    wa4 
the  conductor   in    the   employ   of   the  Illi- 
nois Central  Railroad   Company,  operating 
the  train  at  the  time  of  the  injury.     The 
negligence    charged   against    the   defendant 
railroad  companies   was  that  the   roadbed, 
nils,  track,  cattle  guards,  ties,  fences,  and 
right  of  way  of  the  railroad  were  allowed  to 
be,  and  for  a  long  time  had  been,  in  a  weak, 
rotten,  ruinous,  and  defective  condition ;  and, 
in  addition  thereto,  as  to  the  Illinois  Central 
Railroad  Company,,  its  cars  and  engines  were 
knowingly  allowed  to  be  and  remain  in  an 
improper,   defective,   and   dangerous   condi- 
tion, and  were  improperly  constructed,  where- 
by the  injury  was  caused,  and  that  the  de- 
fendant Durbin  was  guilty  of  negligence  in 
ninning,  ordering,  and  directing  the  train, 
*nd  contributed  to  the  injury  thereby.    And 
^  a  conclusion,   the  plaintiff  charged   the 
^^gligence    of    the    railroad    companies,    as 
Above  described,  in  the  maintenance  of  the 
^ck,  roadbed,  cattle  guards,  etc.,  together 
With  the  negligence  of  the  Illinois  Central 
Railroad  Company  in  directing  and  permit- 
*'Dg  its  cars,  engines,  and  road  to  be  oper- 
A^  while  in  a  dangerous  and  defective  con- 
dition, and  the  negligence  of  the  conductor 
^  directing  the  running  and  management  of 
the  train,  "all  together  jointly  caused  said 
^"•eck,  and  killed  the  plaintiff's  intestete." 
^ithin  the  time  allowed  by  law,  the  Illi- 
^^^^  Central  Railroad  Company,  the  present 
Pj*intiff  in  error,  appeared  and  filed  its  pe- 
wtion  for    removal   to   the   Federal   court. 
^'  the  sufficiency  of  this  petition  to  make  a 
^Uae  for  removal  is  the  ultimate  question 
'A  the  case,  it  is  necessary  to  set  out  its  al- 
^%&tions  somewhat  in  detail. 

'Your  petitioner  says  that  plaintiff's  de- 
^^nt,  at  the  time  he  received  the  fatal 
**L.  ed. 


injury  complained  of,  was  an  employee  of 
your  petitioner,  and  not  an  employee  of  eith- 
er of  your  petitioner's  codefendants,  and  was 
not  and  never  had  been  an  employee  or  in 
the  employ  of  said  lessor,  or  said  F.  J.  Dur- 
bin, *and  that  all  the  said  facts  were  [321 
well  known  to  plaintiff  when  this  action  was 
brought.  Your  petitioner  says  that,  to  avoid 
such  removal  to  the  Federal  court  of  this 
action,  plaintiff  joined  your  petitioner*8  co- 
defendants,  one  a  Kentucky  corporation  and 
the  other  a  citizen  of  Kentuckv,  and  false- 
ly  and  fraudulently  alleged  in  its  petition 
that  the  train  on  which  decedent  was  en- 
gaged was,  through  joint  and  gross  negli- 
gence and  carelessness  of  all  the  defendants, 
derailed,  and  said  decedent  instantly  killed, 
and  falsely  and  fraudulently  alleged  that, 
by  the  negligence  of  both,  defendants'  road- 
bed, rails,  track,  cattle  guards,  fences,  and 
right  of  way  of  the  said  railroad  was  al- 
lowed to  be,  and  for  a  long  time  had  been, 
in  a  weak,  rotten,  ruinous,  defective,  and 
improper  condition,  and  by  the  negligence 
of  your  petitioner  its  engine  and  cars  were 
knowingly  allowed  to  remain  in  an  improp- 
er  and  defective  and  dangerous  condition, 
and  said  engine  and  cars  to  be  so  construct- 
ed as  to  be  in  a  dangerous  condition,  and 
that  this  improper  and  dangerous  condition 
of  the  road,  premises,  and  cars  of  the  de- 
fendants was  know  to  the  defendants,  and 
that,  at  the  time  of  the  wreck  and  accident, 
the  same  were  being  operated  in  a  careless 
manner  by  all  the  defendants,  and  the  de- 
fendant Durbin,  by  his  negligence  in  run- 
ning, ordering,  and  directing  said  train,  con- 
tributed to  cause  said  accident,  and  that  the 
negligence  of  the  defendant  in  its  mainte- 
nance of  its  track,  roadbed,  engine,  cattle 
guards,  rails,  ties,  fences,  etc.,  as  set  out 
above,  together  with  the  negligence  of  your 
petitioner  in  directing  and  permitting  its 
engine,  cars,  and  roadbed  to  be  operated 
while  in  a  defective  and  dangerous  condition, 
and  the  negligence  of  said  Durbin  in  order- 
ing and  directing  the  running  and  manage- 
ment of  said  train,  and  in  failing  to  give 
proper  directions,  all  together  caused  said 
wreck,  and  killed  said  decedent,  when  the 
plaintiff  well  knew  that  such  allegations  were 
untrue,  and  plantiff  did  not  expect  to  estab- 
lish said  allegations,  and  did  not  make  them 
for  the  purpose  of  proving  them  at  the  trial, 
or  of  substantiating  his  cause  of  action 
therewith,  but  made  tnem  solely  for  the  pur- 
pose *of  attempting  to  set  up  a  joint  [32 S 
cause  of  action  against  the  three  defendants, 
in  order  to  make  a  case  which  would  not  be 
removable  to  the  Federal  court." 

The  state  court  overruled  this  motion  to 
remove,  and  its  action  was  affirmed  by  the 
court  of  appeals  of  Kentucky.  126  Ky.  252, 
103  S.  W.  323. 
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In  the  court  below,  a  peremptory  instnic- 
tion  was  given  the  jury  to  find  in  favor  of 
the  Kentucky  corporation  and  the  individual 
defendant.  Notwithstanding  this  fact,  the 
court  of  appeals  of  Kentucky  applied  a  rule 
which  it  had  laid  down  in  former  decisions, 
and  held  that  the  facts  developed  on  tlie  trial 
had  shown  that  the  administrator  had  rea- 
sonable grounds  to  join  the  local  defend- 
ants, and  was  therefore  justified  in  overrul- 
ing the  motion  to  remove.  In  other  words, 
while  the  opinion  seems  to  recognize  that, 
if  the  allegations  of  the  petition  for  removal 
were  true,  a  fraudulent  joinder  was  shown, 
nevertheless,  the  proof  upon  the  merits 
showed  that  the  joinder  was  proper. 

The  ground  upon  which  the  Kentucky 
court  of  appeals  held  the  Kentucky  railroad 
jointly  Viable  with  the  Illinois  Central  for 
the  injuries  sustained  is  not  very  clear,  in 
view  of  the  fact  that  the  opinion,  in  some 
parts  of  it,  seems  to  make  the  liability  de- 
pend upon  the  failure  to  construct  a  proper 
road,  and  in  other  parts  seems  to  rest  the 
responsibility  upon  the  continuing  duty  of 
the  lessor  railroad  company  to  furnish  and 
maintain  a  safe  roadbed  in  order  to  dis- 
charge the  duties  which  it  had  undertaken 
by  accepting  the  franchise  which  the  state 
had  conferred  upon  it.  In  the  case  to  which 
the  court  makes  reference  (Nugent  v.  Bos- 
ton, C.  &  M.  R.  Co.  80  Me.  G2,  6  Am.  St. 
Rep.  151,  12  Atl.  797),  where  a  brakcman 
was  injured  by  reason  of  the  negligent  con- 
struction of  an  awning  of  a  station  house  of 
the  defendant  company,  near  the  track,  the 
liability  of  the  lessor  company  was  rested 
both  upon  the  ground  of  the  continuing  duty 
to  the  public  and  because  of  the  application 
of  the  principle  which  makes  a  lessor  liable 
for  a  defective  construction  of  the  subject- 
matter  of  the  lease.  In  either  view  it  is  per- 
82S]fectly  ^apparent  that  the  liability  of 
the  Illionis  Central  to  its  employees,  and 
that  of  the  lessor  company  to  the  public, 
rests  upon:  entirely  different  principles.  In 
the  case  of  the  latter,  the  liability  is  because 
of  the  duty  which,  it  is  held,  the  lessor  owes 
to  the  public;  and  in  the  former, because  of 
the  obligations  of  the  employer  to  his  em- 
ployee, arising  from  the  relation  of  master 
and  servant.  In  this  connection,  the  court 
of  appeals  of  Kentucky,  in  the  opinion  in 
this  case,  said: 

"In  all  cases  where  a  valid  lease  is  found 
(or,  as  in  this  discussion,  where  it  is  as- 
sumed), the  lessor  company  owes  no  duty 
whatsoever  as  an  employer  to  the  operatives 
of  the  lessee  company.  The  claim  of  relation- 
ship of  employer  and  employee  under  such 
circumstances  is  a  false  claim  and  quantity. 
It  does  not  exist.  The  responsibility  of  the 
lessor  company,  when  it  attaches,  does  not 
spring   from   this   relationship,   but   arises 
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from  a  failure  of  the  lessor  company  to  per- 
form its  duty  to  the  public,  of  which  publie 
the  employee  of  the  operating  company  may 
be  regarded  as  one.  Thus,  in  th  se  cases 
where  the  injury  has  resulted  to  an  employ* 
ee  of  the  operating  company  by  reason  oi  the 
negligence  of  a  fellow  servant,  or  of  want 
of  care  of  the  lessee  company  in  managing  the 
road,  or  in  negligence  in  furnishing  suitable 
appliances,  these  and  kindred  matters  being 
entirely  and  exclusively  within  the  control 
of  the  lessee  company,  for  injury  which  may 
result,  the  lessor  is  in  no  way  responsible. 
But  where  injury  has  resulted  to  an  employ- 
ee of  the  operating  company  by  reason  of  a 
failure  of  the  lessor  to  perform  its  publie 
duty,  as  in  the  failure  to  construct  a  safe 
road,  as  is  here  charged,  the  injured  em- 
ployee may  sue  the  lessor  company,  as  one 
of  the  public,  for  its  failure  to  perform  thai 
duty,  and  not  because,  between  himself  and 
the  lessor  company,  the  relation  of  employee 
and  employer,  or  any  relation  of  contractual 
privity,  exists." 

After  citing  the  case  from  80  Me.  supra, 
the  court  adds: 

"This  case  is  very  similar  to  the  one  at 
bar,  in  which  it  was  'alleged  and  [SS4 
proved  that  the  intestate's  death  waa  the 
proximate  result  of  the  failure  of  the  lessor 
to  perform  its  public  duty  in  its  failure  to 
construct  a  safe  roadbed." 

It  is  apparent  that  the  liability  of  the 
two  railroad  companies,  although  both  might 
be  liable  for  a  defective  roadbed,  track,  ete., 
spran^i^  from  a  different  relation,  and  waa  con- 
trolled by  different  principles.  The  liabilitj 
to  the  plaintiff's  intestate,  of  the  Kcntuclgr 
corporation,  was  to  him  as  one  of  the  public; 
that  of  the  Illinois  cor[>oration  arose  from 
the  relation  of  master  and  servant,  and  the 
duties  thereby  imposed  upon  the  employer. 

But  let  it  be  conceded  that  a  proper  eon- 
struction  of  the  opinion  of  the  Kentuckj 
court  of  appeals  holds  both  the  railroad  com- 
panies, although  upon  different  relations  to 
the  plaintiff's  intestate,  liable  for  a  defect- 
ive roadbed,  it  is  none  the  less  true  tliat 
the  Illinois  Central  Railroad  Company  had 
a  right  of  removal  to  the  Federal  jurisdic- 
tion, in  which  to  test  its  liability,  unless  it 
was  properly  joined  with  the  other  defend- 
ants in  an  action  brought  in  good  faith  in 
the  state  court. 

It  is  the  result  of  the  decisions  of  this 
court,  as  I  understand  them,  that,  if  the 
facts  which  asserted  a  joint  liability  with 
the  local  defendant  are  shown  by  proper  pe- 
tition for  removal,  and  proof,  if  necessary, 
to  have  been  made  for  the  purpose  of  defeat^ 
ing  the  jurisdiction  of  the  Federal  court, 
the  right  of  removal  still  exists  in  favor  of 
the  nonresident  company.  This  court  has 
had  occasion  to  consider  this  subject  in  a 
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number  of  recent  cases.  Before  taking  them 
up,  we  may  state  certain  principles  appli- 
cable to  the  law  of  removals  under  the  re- 
moval act  which  are  so  well  settled  as  scarce- 
ly to  need  the  citation  of  authorities. 

When  the  petition  for  removal  is  filed  in 
the  state  court,  accompanied  by  the  proper 
bond,  a  question  of  law  as  to  the  sufficiency 
of  the  petition  for  removal  only  is  presented 
to  that  court.  National  S.  S.  Go.  y.  Tug- 
man,  106  U.  S.  118,  27  L.  ed.  87,  1  Sup. 
Ct.  Rep.  58;  Stone  v.  South  Carolina,  117 
U.  S.  430,  29  L.  ed.  962,  6  Sup.  Gt.  Rep. 
799;  Carson  v.  Hyatt,  118  U.  S.  279,  30  L. 
S25]ed.  167,  6  Sup.  Gt.  Rep.  1060;  ♦Bur- 
lington, G.  R.  &  N.  R.  Co.  V.  Dunn,  122  U.  S. 
513,  30  L.  ed.  1159,  7  Sup.  Ct  Rep.  1262; 
Crehore  v.  Ohio  &  M.  R.  Co.  131  U.  S.  240, 

33  L.  ed.  144,9  Sup.  Ct.  Rep.  692;  Madison- 
ville  Traction  Go.  v.  St.  Bernard  Min.  Co. 
19G  U.  S.  239,  49  L.  ed.  462,  25  Sup.  Gt. 
Rep.  251. 

It  is  equally  well  settled,  and  is  a  result 
of  the  principle  just  stated,  that  where 
the  right  of  removal  arises  because  of  cer- 
tain facts  averred  in  the  petition,  that  issue 
cannot  be  tried  in  the  state  court,  but  must 
be  heard  in  the  Federal  court,  which  alone 
has  jurisdiction  to  determine  such. issues  ot 
fact  Carson  v.  Dunham,  121  U.  S.  421,  30 
L.  ed.  992,  7  Sup.  Ct  Rep.  1030;  Burling- 
ton C.  R.  &  N.  R.  Go.  Y.  Dunn  and  Crehore 
y.  Ohio  k  M.  R.  Co.  supra;  Kansas  City,  Ft. 
S.  &  M.  R.  Co.  V.  Daughtry,  138  U.  S.  298, 

34  L.  ed.  963,  11  Sup.  Ct  Rep.  30G;  Madison- 
ville  Traction  Co.  y.  St.  Bernard  Min.  Go. 
sapra. 

In  recent  cases  in  this  court  the  former 
adjudications  have  been  reviewed  and  fol- 
lowed, and  it  has  been  held  that,  for  the 
purposes  of  removal,  the  cause  of  action 
must  be  regarded  as  joint  or  several,  accord- 
ingly as  the  plaintiff  haa  averred  the  same 
to  be  in  his  complaint,  in  the  absence  of  in- 
ferences arising  from  the  pleading,  or  shown 
extrinsically  upon  a  petition  for  removal, 
which  warrant  the  conclusion  that  a  fraudu- 
lent joinder  has  been  made  for  the  purpose  of 
tToiding  the  jurisdiction  of  the  Federal  court. 
Chestpeakc  &,  0.  R.  Go.  v.  Dixon,  179  U.  8. 
131,  45  L.  ed.  121,  21  Sup.  Ct.  Rep.  67;  Ala- 
bama O.   S.   R.   Go.  V.  Thompson,  200   U. 
8.  206,  50  L.  ed.  441,  26  Sup.  Ct  Rep.  161, 
4A.  &  E.  Ann.  Gas.  1147;  Cincinnati,  N. 
0.  A  T.  P.  R.  Co.  T.  Bohon,  200  U.  S.  221, 
60  L.  ed.  448,  26  Sup.  Ct  Rep.  166,  4  A.  & 
£.  Ann.  Gas.  1152.    In  the  Alabama  &  G.  S. 
H.  Co.  Case,  supra,  certain  employees,  citi- 
ftns  of  Tennessee,  had  been  joined  with  the 
Alabama  k  Great  Southern  Railroad  Com- 
JMny  in  an  action  for  negligence,  and  the 
question  of  the  right  to  join  them  was  certi- 
fied to  this  court,  and  it  was  held,  after 
reviewing  the  former  cases,  that,  in  the  ab- 
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*  sence  of  fraudulent  joinder,  the  cause  of  ac- 
tion might  be  regarded,  for  the  purposes  of 
removal,  to  be  that  which  the  plaintiff  had 
averred  it  to  be. 

In  the  Bohon  Case,  supra,  considered  with 
the  Alabama  G.  S.  R.  Co.  Case,  supra,  the 
action  was  brought  against  the  railroad  com- 
pany and  one  Milligan,  an  engineer  *in  [320 
charge  of  an  engine,  the  negligent  operation 
of  which,  it  was  alleged,  resulted  in  the  death 
of  the  plaintiff's  intestate.  It  appeared  that 
the  joinder  was  permitted  by  the  laws  of  Ken- 
tucky, and  it  was  held  in  this  court  that,  in 
the  absence  of  a  showing  of  fraudulent  join- 
der, the  case  was  not  a  removable  one.  An 
examination  of  the  petition  for  removal  in 
that  case  shows  that  while  there  ware  allega- 
tions that  the  joinder  was  fraudulent,  that 
conclusion  was  averred  to  arise  because 
there  was  no  joint  liability  of  the  railroad 
company  and  the  employee;  that  he  was 
joined  because  he  was  a  resident  of  Kentuc- 
ky, for  the  purpose  of  preventing  removal. 
But  there  is  no  averment  in  the  petition 
for  removal  in  the  Bohon  Case,  as  there  is 
in  this  case,  that  the  allegations  of  fact  up- 
on which  the  complaint  was  based  were  un- 
true, maxle  without  any  expectation  of  prov- 
ing them,  and  for  the  purpose  of  defeating 
a  removal  to  the  Federal  court.  In  conclud- 
ing the  discussion  in  the  opinion  in  the  Bo- 
hon Case,  it  was  said: 

"A  state  haA  an  unquestionable  right,  by 
its  Constitution  and  laws,  to  regulate  ac- 
tions for  negligence;  and  where  it  has  pro- 
vided that  the  plaintiff  in  such  cases  may 
proceed  jointly  or  severally  against  those 
liable  for  the  injury,  and  the  plaintiff,  in 
due  course  of  law  and  in  good  faithf  has 
filed  a  petition  electing  to  sue  for  a  joint  re- 
covery given  by  the  laws  of  the  state,  we 
know  of  nothing  in  the  Federal  removal 
statute  which  will  convert  such  action  into 
a  separable  controversy  for  the  purpose  of 
removal,  because  of  the  presence  of  a  non- 
resident defendant  therein,  properly  joined 
in  the  action  under  the  Constitution  and 
laws  of  the  state  wherein  it  is  conducting 
its  operations  and  is  duly  served  with  proc- 


ess." 

In  Wecker  v.  National  Enameling  & 
Stamping  Go.  204  U.  S.  176,  51  L.  ed.  430, 
27  Sup.  Gt  Rep.  184,  9  A.  &  £.  Ann.  Cas. 
757,  suit  was  brought  in  the  state  court  in 
Missouri  by  Wecker  against  the  Enameling 
&,  Stamping  Company,  Harry  Schenck,  and 
George  Wettengel.  Wettengel  was  a  citizen 
of  the  state  of  Missouri,  the  enameling  com- 
pany was  a  foreign  corporation.  The  com- 
plaint charged  that  the  plaintiff  was  em- 
ployed by  the  company  in  working  about  cer- 
tain pots  *used  in  the  melting  of  grease  [327 
and  lubricant  matter,  which  matter  was  de- 
livered to  the  plaintitt  in  barrels  of  great 
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weight,  and  which  it  was  the  plaintiff*!  du- 
ty to  boiat  to  the  top  of  the  fumaoe  and 
into  the  pots  for  melting.  The  negligence 
chiftged  against  the  corporation  consisted  in 
allowing  the  pots  to  remain  open  and  ex- 
posed while  filled  with  hot  and  boiling  lubri- 
cants, without  covering,  railing,  or  device 
or  means  of  any  character  to  protect  the 
plaintiff  from  slipping  or  falling  therein, 
and  negligently  failing  to  provide  safe  and 
sufficient  hoisting  apparatus  for  the  use  of 
the  plaintiff  in  his  employment^  and  fail- 
ing to  instruct  him  in  his  duties,  whereby 
and  because  of  the  n^ligenoe  charged,  the 
plaintiff  lost  his  balance  and  fell  into  one 
of  the  unguarded  and  open  pots,  receiving 
thereby  great  and  painful  injuries.  Wetten- 
gel,  it  was  charged,  was  employed  by  the  cor- 
poration, and  charged  with  the  superintend- 
ence and  oversight  of  the  plaintiff  in  the 
performance  of  his  duties,  and  with  the  duty 
of  superintending  and  planning  the  construc- 
tion of  the  furnace,  and  providing  for  the 
pots  a  reasonably  safe  and  suitable  covering, 
and  sufficiently  safe  hoisting  apparatus, 
and  with  the  duty  of  instructing  the  plaintiff 
as  to  the  manner  of  performing  his  duties. 
The  complaint  charges  the  negligence  of 
Wettengel  in  planning  and  directing  the  con- 
struction of  the  fumaoe  structure,  and  in 
providing  suitable  ooverings  and  railings, 
and  in  providing  and  placing  reasonably  safe 
and  sufficient  hoisting  apparatus,  and  in  giv- 
ing instructions  as  to  the  manner  of  per- 
forming the  plaintiff's  duties,  and  therefore 
charges  that  the  negligence  of  the  corpo- 
ration and  Wettengel,  jointly,  caused  the  in- 
jury,  and  prayed  for  a  joint  judgment 
against  them. 

In  its  petition  for  removal,  the  nonresi- 
dent corporation  charged  that  Wettengel  was 
not,  at  the  time  of  the  accident  and  prior 
thereto,  charged  with  the  superintendence 
and  oversight  of  the  plaintiff,  or  with  the 
duties  of  planning  or  directing  the  construc- 
tion of  the  furnace,  or  providing  a  reason- 
ably safe  and  suitable  furnace  and  pots  and 
railings  or  other  device  to  protect  the  plain- 
S28]tiff,  and  was  not  charged  *with  the* 
duty  of  placing  reasonably  safe  and  suffi- 
cient hoisting  apparatus,  nor  with  the  duty 
of  instructing  the  plaintiff  in  respect  to  his 
duties;  that  Schenck  was  a  nonresident  of 
Missouri,  and  that  Wettengel  had  been  im- 
properly and  fraudulently  joined  as  a  de- 
fendant for  the  purpose  of  fraudulently  and 
improperly  preventing,  or  attempting  to  pre- 
vent, the  defendant  from  removing  the  cause 
to  the  United  States  circuit  court,  and  that 
plaintiff  well  knew  at  the  beginning  of  the 
suit  that  Wettengel  was  not  charged  with  the 
duties  aforesaid,  and  joined  him  as  a  defend- 
ant to  prevent  the  removal  of  the  case,  and 
not   in  good   faith.    Defendant   offered   af-' 


fidarits  tending  to  show  that  Wettengel 
was  employed  in  the  office  as  a  drafts- 
man; that  he  had  nothing  to  do  with 
the  selecting  of  plans  or  approving  the  same; 
that  he  had  no  authority  to  superintend  the 
work,  or  to  give  instructions  to  any  of  the 
men  as  to  the  manner  in  which  they  ahonld 
perform  the  work;  that  he  was  merely  a  sob- 
ordinate  in  the  employ  of  the  eompany, 
whose  sole  duties  were  to  attend  to  the  me- 
chanical work  of  drafting,  to  make  the  neeea- 
sary  drawings  for  the  use  of  the  mechaBiea» 
and  he  had  nothing  to  do  with  the  prorid- 
ing  of  the  pots,  railings,  etc,  or  the  boiai- 
ing  apparatus;  that  his  position  was  merely 
clerical,  and  confined  to  the  making  of  draw- 
ings to  enable  mechanics  to  construct  work 
from  plans  furnished  by  others  in  the  em- 
ploy of  the  defendant.  Upon  these  affida- 
vits the  circuit  court  reached  the  conclusioB 
that  the  attempt  to  join  Wettengel  was  not 
made  in  good  faith;  that  the  allegations  aa 
to  him  were  fraudulent  and  fictitious,  for  the 
purpose  of  preventing  a  removal  to  the  Fed- 
eral court. 

This  court  declined  to  consider  the  ques- 
tion as  to  whether,  as  a  matter  of  law,  the 
cause  of  action  was  joint  or  several,  or 
whether,  upon  the  all^ations  of  the  com- 
plaint, Wettengel  could  be  held  jointly  with 
the  corporation  (204  U.  S.  183),  and  af- 
firmed the  judgment  of  the  court  below  up- 
on its  findings  of  fact  upon  the  issue'  of 
fraudulent  joinder. 

This  case,  therefore,  held  the  doctrine  of 
this  court  to  be  *that  the  circuit  court  [3S9 
of  the  United  States,  upon  a  proper  petition 
for  removal,  may  examine  into  the  merits 
sufficiently  to  determine  whether  the  allega- 
tions by  reason  of  which  a  nonresident  de- 
fendant may  be  sued  in  a  state  court  are 
fraudulently  and  fictitiously  made  for  the 
purpose  of  preventing  removal.  It  is  true 
that  where  one  has  a  cause  of  action  of 
which  both  state  and  Federal  courts  have  ju- 
risdiction, his  motive  in  bringing  the  action 
in  the  one  jurisdiction  or  the  other  is  imma- 
terial, and  he  may  sue  in  the  state  court  be- 
cause he  preferred  that  jurisdiction  to  a  Fed- 
eral court  to  which  he  had  an  equal  right  to 

go- 
But  this  case  presents  a  very  different 
question.  The.  inquiry  here  is  not  whether 
a  cause  of  action  exists  which  may  be  prose- 
cuted in  cither  court,  but  whether  the  alle- 
gations of  the  complaint,  which  give  the 
right  to  a  joint  action  in  the  state  court, 
are  falsely  and  fictitiously  made,  without 
the  intention  of  proving  them,  and  with  the 
sole  purpose  of  avoiding  Federal  jurisdic- 
tion. Since  its  decision,  the  case  of  Wecker 
V.  National  Enameling  &  Stamping  Co.  has 
been  frequently  cited  and  followed  in  the 
Federal  courts.  McGuire  t.  Great  North- 
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era  R.  Co.  153  Fed.  434:  Donovan  v.  Wells, 
F.  &  Co.  22  L.R.A.(N.S.)  1250,  94  C.  C 
A.  009,  169  Fed.  363;  Lockard  v.  St.  Louia 
4  S.  F.  R.  Co.  167  Fed.  675;  People's 
United  States  Bank  v.  Goodwin,  160  Fed. 
727;  McAlister  v.  ChcBapeakc  &  0.  R.  Co. 
85  C.  C.  A.  316,  157  Fed.  740,  13  A.  &  E. 
Ann.  Cas.  1068. 

Applying  these  principles  to  the  case  at 
bar,  the  allegations  of  the  complaint  filed  in 
the  state  court  undertook  to  make  a  cause 
of  action  against  the  Illinois  Central  Conr- 
pany,    the    nonresident    corporation,    upon 
three  grounds:     First,  because  it  was  joint- 
ly liable  with  the  Chicago,  St.  Louis,  &  New 
Orleans  Railroad  Company,  the  local  corpo- 
ration, for  a  defective  roadbed;  second,  be- 
cause it  was  liable  for  the  n^ligent  conduct 
of  the  conductor,    Durbin,  in    running  its 
trains;  third,  because  it  was  liable  for  the 
negligent  and  improper  construction  of  its 
locomotive  and  cars.    As  to  the  third  ground 
of  the  complaint,  the  defective  locomotive 
SSO]and  *cars,  the  authorities  agree  that 
there  is  no  responsibility  upon  the  part  of 
the  lessor  company.   The  policy  of  the  law, 
as  ruled  by  the  Kentucky  court  of  appeals, 
made  the  lessor  corporation  responsible  for  a 
defective    roadbed;     it    was    not    responsi- 
ble for   defective    appliances    supplied    by 
the  lessee   company,   or   for    negligence   in 
the  ninninsr  and  niannjjoniont  of  the  road. 

Ml      • 

This  was  expressly  held  by  the  Ken- 
tucky court  of  appeals  in  Swicc  v.  ^lays- 
ville  k  B.  S.  R.  Co.  116  Ky.  253,  75  S.  W. 
278,  prior  to  its  decision  in  the  case  at  bar. 
Therefore,  as  to  thin  ground  of  complaint, 
there  was  no  contributing  neglect  of  the 
local  eompany  or  the  conductor,  Durbin. 

If  the  allegations  which  gave  a  right  to 
join  these  defendants  were  false  and  ficti- 
tious, such  joinder  should  not  be  allowed  to 
defeat  the  right  of  the  foreign  corporation 
to  avail  itself  of  the  Federal  jurisdiction.  As 
^e  had  occasion  to  say  in  the  Wecker  Case, 
the  courts  of  the  United  States  should  not 
interfere  with  the  jurisdiction  of  the  state 
wurts  in  cases  properly  within  the  same, 
*J^d  the  Federal  courts  should  be  equally 
^iRilant  to  defeat  all  fraudulent  devices  or 
attempts  to  avoid  the  jurisdiction  of  the 
Federal  courts.  If  the  alle«;ations  of  the  pe- 
tition for  removal  were  true,  the  state- 
''^cnts  of  the  complaint  as  to  the  negligence 
^'  burbin  «^nd  the  local  corporation  were 
l&loe  and  fraudulent,  and  made  without  the 
^^tention  of  proving  the  same,  and  for  the 
purpose  of  preventing  removal. 

^he  sole  jurisdiction  to  inquire  into  the 
t'^th  of  these  allegations  was  in  the  Federal 
^^'t;  and  while  it  would  require  a  clear 
••^^  strong  case  to  make  out  such  allega- 
^o»»i  of  fraudulent  joinder,  jurisdiction  to 
*4ke  just  such  an  inquiry  is  vested  by  law, 
^<  li.  ed. 


under  the  removal  act,  in  the  Federal  courts. 
It  may  be  that  the  allegations  for  removal 
might  have  been  more  specific,  but  they  were 
suflUcient  to  enable  the  Federal  court  to  en- 
ter into  an  inquiry  as  to  the  fraudulent 
character  of  the  joinder  of  the  resident  de- 
fendants. It  might  find,  upon  investiga- 
tion, that  the  allegations  as  to  the  condition 
•of  the  roadbed  and  the  negligence  of  [381 
the  conductor  were  so  entirely  without  foun- 
dation as  to  warrant  the  conclusion  that  the 
local  corporation  and  the  conductor  were 
fraudulently  joined  to  avoid  the  Federal  jur- 
isdiction. Indeed,  it  is  to  be  noted  in  this 
connection  that,  at  the  close  of  the  evidence, 
the  trial  court  directed  a  verdict  in  favor  of 
the  local  corporation  and  the  conductor.  It 
is  true  that  the  right  to  remove  depends  up- 
on the  allegations  of  the  petition,  but  the 
course  of  the  case  in  the  state  court  is  an 
illustration  of  the  possible  result  of  an  in- 
ver^'.gation  of  the  truth  of  the  allegations 
of  the  petition  for  removal. 

I  therefore  reach  the  conclusion  that,  up- 
on the  face  of  the  petition  for  removal, 
there  were  allegations  which  ended  the  ju- 
risdiction of  the  state  court,  and  a  sufficient 
statement  of  facts  to  enable  the  Federal 
court  to  investigate  the  truthfulness  there- 
of, with  a  view  to  determine  whether  they 
were  so  false  and  fictitious  as  to  show  that 
they  were  made  with  a  view  to  prevent  the 
removal  to  the  United  States  court. 

In  my  opinion,  the  judgment  of  the  court 
of  appeals  of  Kentucky  should  be  reversed. 

Mr.  Justice  Harlan  concurs  in  this  dis- 
sent. 


JENXrE  L.  GRAVES,  Ida  J.  Graves,  and 
Minnie  C.  Graves,  Petitioners, 

V. 

ANNA  P.  ASHBURN,  Executrix  of  W.  W. 
Ashburn,  Deceased,  and  H.  T.  Crawford. 

(Sec  S.  C.  Reporter's  ed.  331-335.) 

Injunction  —  against  cutting  timber. 

1.  Equity  may  intervene  by  injunction  to 
prevent  the  wrongful  boxing  and  cutting  of 
tinil.er  valuable  for  turpentine  purposes, 
since  the  remedy  at  law  in  damages  is  of 
doubtful  adequacy. 
[Injunction   nmiiust  injury   to   real   property. 

see    Injunction,    I.    e,    in    Dif^est    Sup.    Ct. 

190S.1 

Note.  —  On  injunction  against  trespass 
to  cut  timber — see  note  to  Carney  v.  Had- 
ley,  22  L.R.A.  233. 

As  to  the  efTcct  of  remedy  at  law  upon 
equitable  jurisdiction  to  remove  cloud  on  ti- 
tle— see  note  to  Whitehouse  v.  Jones,  12 
L.R.A.(N.S.)    49. 

As  to  necessity  of  possession  to  support 
suit  to  remove  cloud  on  title — see  note  to 
Miller  v.  Cook,  10  L.R.A.  2U6. 
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SCPBEUE  COUBT  OF  TBB  UNITID  StATES.  OCT.   TtMM, 

Clond  on  title  —  posaeBBlon.  not   •fForil   adequate   compensation   for   Um 

2.  The  oneelation  lor  fraud  of  a  deed  to  property  destroyed,  and  because  it  would 
land  corUining  pine  woodi  valuable  for  entail  a  multiplicity  of  suits  to  recover  tho 
timber    and   turpentine   should   not   be   de-  j^          ;„  continuing  trespaa«». 

nied   because   the   complainants   do   not   ai-  n          „    ,,-           ,  ,t^   ^    ^-^    ,„   v  n  . 

leps  that  they  are  in  possession  of  the  laud.  „^"";P  l'  S'""-   ^^^   ^»-   f"-  52   L.R.A. 

[For  other  cases,  see  Cloud  on  Title,  II.  d,  Id  "66,   38    8.    E.    71 ;    Beach,    Modem    Law   of 

Dleest  Sup.  Ct,  1908.1  Eq.  Jut.  720;  Griffln  y.  Sketoe,  30  Ga.  300; 

CloUd  OR  title  —  iDTalid  deed.  Laaib   v.   Farrell,   21    Fed.   8;    Gormley   ▼. 

3.  The  inability  of  the  grantee  in  a  fraud-  ciark,  134  U.  S.  348,  33  L  ed.  913,  10  Sup. 
ulent  deed  to  recover  if  he  should  sue  anet  q^_  -^        gj^ 

not  defeat  the  right  to  have  a  deed  canceled  „,   ,   ..~     ',..,. 

•s   a   cloud   on   title,   where   the   invalidity  Pl'""tiff   need   not  be  in   pouH.ssion,  nor 

does  not  appenr  upon  the  face  of  the  deed,  »''«'■   "'   prove   insolvency   of  defendant,  or 

but    rests    partly   on    matter   in    pais,    and  t'l^t  the  damages  were  irreparable. 

vhere   possession   under  it  for  seven  years  Gray  Lumber  Co.  t.  Gaskin,  122  Qa.  S42, 

might,  under  Ga.  Code,  g  3589,  pive  title.  50  S.  E.  164;  Camp  v.  Garbutt  Lumber  Co. 

(For  other  c.sei^  «**  Houd  oa  Title.  II.  b.  In  129  Qa.  414,  53  S.  E.  870. 

Digest  Sup.  Ct.   lOOS.]  „             .        .                1   .         ■  .                       ... 

InJuncUoi.  -  .gainst  cutting  timber  -  Possession  i>i  complainant  is  none«»ntiat 

cloud  on  Utle  — effect  of  acts  [tending  '«»  ««"-gia  to  a  suit  to  remove  «  cloud  on 

salt.  title. 

4.  The  cutting,  pendente  lite,  by  the  gran-  GrifBn  v.  Sketoe,  supra;  Pierce  v.  Hid-' 
tee  in  a  fraudulent  deed,  of  the  timber  valua-  die  Georgia  Land  &  Lurot»er  Co.  131  Ga- 
ble for  turpentine  purposes  on  a  part  of  io2,  Bl  S.  E.  ll]4i  18  Am.  &  Ent  Enc 
the  land,  does  not  defeat  the  jurisdiction  of  Law   2d  ed   p   124 

Ts:i3°:: i ";,'!" riis.."- ""•"  ^f-  —"•»•. «- "■•. «" ••  ^^'-^ 

[For  other  ™ws.  see  Eqult/,  13-2B,  la  Dieesl  conveyances,    heirship,    title,    and    character 

Sup.  Ct.  1908.]  of  the  lands,  are  equivalent  to  averments  of 

Appeal    —   objection     of    multifarious-  constructive  actual  seisin   in  complainanU. 

ness  — when  not  available.  jjo  more  needs  to  be  averred  than  has  to  be 

5.  The  objection  of  multifariousness  will  -^ygj 

not  prevail  on  appeal,  where  the  bill  charges  *"          '         _                Wheat.   222    4   L.   .d 

a    conspiracy    between    several    trespassers,  ""I,   '"   '"^'^f;   *-    '    ^.    f'   %T   5" 

and   treapasks  eitending  over   the   g,eat>^r  55j;  Green  v.  Liter,  8  Cranch,  244,  3  L.  ed. 

part  of   contiguous  lots,   trciteil   as   one, —  560, 

especially   where  defeiidanta  did   not   stand  The  legal  constructive  possession  of  wild 

upon   their   demurrers   setting   up   such   oh-  and  vacant  lands  is  in  the  (lOBsessor  of  the 

iection,  and   the   case  has  been  tried  after  \c^ai  title. 

long  delay.  Qnue  v.  Kaufman,  133  U.   S.  471,  33  L. 

„          ,  ed.  725,  10  Sup.  Ct.  Rep.  40(1;  Thompson  t, 

l""-  "'■■I  Etoivah  Iron  Co.  Bl  Ga.  512,  17  S.  E.  SSS; 
Rogers  v.   Hoskins,   15   Ga,   276;   Simmoua 
:   Coal   Co.   v.   Doran,   142   U,   S.  418- 
449,  35  L,  ed.  1063-1070,  12  Sup.  Ct.  Rep. 
23D;    Ga.    Code    1895,    S    3878;    Green    t. 

ON   WHIT   of    Certiorari   to   the   United  Liter,  8  Cranch,  228,  3  L.  ed.  545;   Earr  ». 

States  Circuit  Court  of  Appeals  for  the  q^^^j,   ^  wheat.  213,  4  L.  ed.  553. 

Fifth  Circuit  to  review  a  decree  which,  »f-  Averments    and    proof    oE    trespass    and 

firming  in  part  a  decree  of  the  Circuit  Court  ^^J^^^  committed  by  defendants  do  not  eon- 

for  the  Southern   District  of  Georgia,  dis-  Btji„te  such  possession  in  defendants  as  to 

missed  a  bill  to  enjoin  the  cutting  of  timber  p„yent  the  true  owner  from   filing  a  biU 

and   to  cancel   certain  fraudulent  deeds  as  -^  Umet 

a  cloud  on  title.     Reversed  and   remanded  simmons  Creek  Coal   Co.   v.  Doran,   142 

for  further  proceedings.  U.  S.  418.  36  L.  ed.  1063,  12  Sup.  Ct.  Rep. 

See  same  case  below,  TO  C.  0.  A.  478,  149  ^Sa. 

^e"'-  ^08.  L'nder  the  peculiar  laws  in  Georgia  rel»- 

The  facts  are  stated  in  the  opinion.  jj^^  ^^  ^^..^n  j.„„.  pogsp^sion  under  color 

Mr.    Marlon    Krwln    argued    the   cause,  of  title,  it  cnnnut  be  questioned  that  where 

and.  with  Mr.  William  J.  Wallace,  filed  a  a  party   is   inlirfcring  by  continuing  trea- 

brief  for  petitioners:  passes   with  complainant's  title,  and   doiiiK 

Equitable  jurisdiction  to  enjoin  continu-  it  under  color  of  a  det-d  by  acts  which  would 

ing  trespasses  in  the  taking  of  turpentine  ripen  into  prescriptive  title  unless  the  deed 

and   timber   from   what  is   generally   called  can  be  shown  by  estrinsic  evidence  to  hare 

wild  or  timber  lands  is  based  upon  the  in-  been  obtained  by  fraud,  the  fraud  not  ap- 

adequacy   of  a  complete  remedy  at  law,  in  ))caring  on  the  face  of  the  deed,  such  deed 

that  the  injury  is  irreparable,  because  the  doos  throw  a  cloud  upon  the  complainont'e 

measure  of  damages  eollectahls  at  law  will  title. 

»ia  a  1ft  u.  a. 


1900. 


Gkates  t.  Asububr. 


Pierce  t.  HIddh  Georgia  Land  &  Lnm- 
ber  Co.  tuid  Griffin  v.  Sketoe,  Bupra:  Camp 
T.  DUon,  112  6».  879,  G2  L.R.A.  755,  38 
B.  E.  71;  Eing  v.  Stuut,  64  Fed.  646; 
Graf  Lnmber  Co.  t.  Gaakin  and  Camp 
Girbutt  Lumber  Co.  aupra. 

There  was  juriBdieticHi  on  the  ground  of 

Bunee  r.  Gallagher,  5  Blatchf.  481,  Fed. 
Cu.  No.  2,133;  Sharon  v.  Tucker,  144  U. 
S.  S3S,  36  L.  ed.  S32,  12  Bup.  Ct.  Rep.  720; 
Pom.  Eq.  Jur.  S33i  Wehmian  v.  Conklin, 
166  U.  S.  328,  39  L.  ed.  174,  16  Sup.  Ct. 
Bcp.  129;  Barrow  v.  Uunton,  09  U.  S. 
BO,  M  L.  ed.  407;  Cowle?  v.  Northern  P. 
S.  Cn.  159  U.  S.  679,  40  L.  ed.  2C5,  10  Sup. 
CL  Rep.  327;  Robb  v.  Voi,  155  U,  S..  13, 
»  L  ed.  52,  16  Sup.  Ct  Rep.  4;  Kilbourn 
T.  Bunderland,  130  U.  B.  506,  32  L.  ed. 
1005,  B  Sup.  Ct  Kep.  504;  Griffin  v.  Sketoe, 

Destruction  by  defendants  of  the  treee 
lending  luit   doea   not   afTect   the  jurisdic- 


Buter  «.  Camp,  129  Oa.  465,  50  S.  E. 
M3;  fnited  States  v.  Union  P.  R.  Co.  180 
I'.  8.  52,  40  L.  ed.  337.  IC  Sup.  Ct  Rep. 
!«);  IS  C.VC.  Law  4  Proc.  pp.  ]06-100; 
Tijrlnr  T.  Taylor,  43  X.  Y.  578 ;  I  Story, 
Fjj.  Jur.  SS  64,  700;  Franklin  Int.  Co,  v. 
McCrcs,  4  a.  Greene,  220;  Turner  v.  Thom- 
as 13  nush,  518;  Uiller  v.  McCan,  7  Paige, 
"">':  Prnvii]pn«i  Ruhber  Co.  v.  Ciooilyear, 
I  Wall.  800,  19  L.  ed.  570;  Fo^¥ell  v.  Clie- 
■liiie,  10  Ga.  357,  48  Am.  Rep.  G72;  Vtiitei 

fcUlfa  V.  liutjlard,  79  Fed.  2) ;  ConBoIidatcd    200 ;  Orton  t.  Smith, 
ft>oniii,»  Gold  Min.  Co.  v.  Champion  Min     303- 
Co.  03  Fed.   640;   Carrington  v.   Lentz,  4( 
Fed.  IM;  30  Am,  ft  Eng.  Enc.  Law,  p,  300; 
Story,  Eq.  64Ki  Ober  v.  Gall.igl.er,  03  U 
a  206,  23   L.   ed.   831 ;   Gorralev   v.   Clark, 


The  equity  statutes  of  this  state  have 
no  bearing  whatever  on  the  case  at  bar. 

18  eye.  Law  A  Proc.  p.  37. 

The  judgment  overruling  thii  respond- 
ent's (Ash  bum 'a)  demurrer  cannot  stand 
without  doing  violenee  to  the  principles  as 
enunciated  in  the  eaae  of  McGuire  v.  Pen- 
sacola  City  Co.  44  C,  C.  A.  670,  105  Fed, 
677, 

Rogers  t.  Brand  and  Woodstock  Iron 
Worlds  V.  Leake,  supra;  CruickxhaDk  T. 
Bidwell,  178  U.  S.  81,  44  L,  ed.  381,  20  Sup. 
Ct  Rep.  280;  Oause  v.  Perkins,  50  N.  C. 
(3  Jones,  Eq.)  177,  09  Am.  Dec.  728;  Car- 
ney V.  Hadley,  32  Fla.  344,  22  L.R.A.  233, 
37'Adi.  St  liep.  101,  14  So.  4;  Poindexler 
V.  Henderson,  Walk.  (Miss.)  12  Am.  Dec, 
650;  Cump  V.  Dixon,  111  Ga.  674,  36  S.  E. 
878;  Dixon  v,  Monroe,  112  Ga.  ISS,  37  S. 
E.  IBO;  Wiggins  V.  Middleton,  supra;  Gait 
V.  Galloway.  4  Pet  332,  7  L.  ed,  870;  Smyth 
r.  New  Orleans  Canal  &  Bkg,  Co.  141  V.  B. 
656,  35  L.  ed.  891,  12  Sup.  Ct.  Rep.  113. 

Tills  case  cannot  be  maintained  as  an  ac- 
tion to  quiet  title,  because  complainanta 
were  out  of  posBCssion. 

Frost  V,  Spitlev,  121  U,  S,  650,  30  L.  ed, 
1012,  7  Sup,  Ct  Rep.  1129;  McGuire  v.  Pen- 
sacola  City  Co.  supra;  Munson  v,  Munson, 
28  Conn.  582,  73  Am.  Dec.  003;  Thompenn 

~  ah  Iron  Co.  91  Ga,  538,  17  S  E. 
003;  fnitPd  States  v.  Wilson,  118  U.  S.  80, 

I*  ed.  110,  0  Sup.  Ct  Rep.  flOl ;  Smyth 

New  Orleans  Canal   A  Dkg.   Co.   supra; 

Adams  v.  Johnson.   120   Ga.  012,   59  S.   E. 

How.  2G3,  15  L.  ed 


This  bill  could  not  be  maintained  as  a, 
bill  to  remoTe  cloud  on  title. 

Thompson  v.  Etowah  Iron  Co,  supra; 
Pixicy  V.  Hu^ins,  15  Cal.  133;   Detre 


334  V.  8.  349,  33  L.  k  014,  io  Sup.  Ct  ""*!"■   34   Mich     170,  22   Am     Rep.   512; 

g,     „.            '                            '              *^  7   Cyc.   Law   k   Proc.    p.   2o3;    Black,   Law 
Diet  p.  204;   Munson  v,   Munson,  supra; 

Ur.   Alfred    R.    Kline    submitted    the  Adams  t.   Jjlinson,   120   Ga.  Oil,  59  S.  E. 

««9e  for  respondents.    Mr.  Robert  L,  Shipp  209. 

■•<  on  the  brief:  Complainants     are     estopped     by     their 

Tbis    equity    proeoeiling    would    not    be  '"ches, 

"i«int>inable  'in  the  Georgia  court*.  Abraham   t.   Ordway,   168  U.   S.   416,  39 

Wilcox  Lumlier  Co.   v.   Bullock,   100   Oa  ^  ^*'-  '^^'''  ^^  ^"P"  '^''  ^^P'  ^M;  Gallilier 

5K,  3S  S.  E.  52;   Camp  v.  Dixon.  Ill  G.i,  "■   C>dwell.   U5   V.   S.  308,   30  L.  ed.  738, 

«"',  30  8.   E.   878;    Jenkins  Bros    t    Car-  '^   ^"i'"   ''*■   "^P"   "^'   Hammond  v,   Hoo- 

«n,  11!  Ga.  476,  37  S   E.  711-  WiLns  v  ^'""'  '""^  ""  ®'  ^-*-  '^  ^  '^^  "*'  '^  '*"P- 

OmulU  .       I      ?;           ..-:■_..          ^  •  534,   30  L   ed.   759.   7   Sup.   Ct   Rep.   867; 

^ulBee  Lumber  Co^v,  M.tchell,   112  Ga.  gt.   Paul,  S.  t  T.  F.  R.  L  y.  S«^,  1   C 

^'m    J\'*V   ^:r\J-  .""r"''    "'  C.  A.  250,  4  U.  S.  App.   100.  40  Z.  319; 

vJ^  \     , \:.l     :  7        1"'^    ^""'  J»   C^*«-   Law  t   Proc!   pp.    103-lOS;    Caulk 

E       ^^'■*^''  "^  ^'^  "^'  "  ^-  ^-  *^^  '•  ^    p4«,  3  C.  C.  A.  031,  2  U.  S.  App,  531, 

4»   V-    ""J"*""'    ""   ^''-   ^^'   *^   ^'    ^-  53    Fed.    709;    Badger   v.    Badaer,   2   Wall! 

"»,  Stonecipher   v,   Wilson,    120  Ga.   406,  87-04,    17   L.   ed.    830-838;    Akins   v.   Hill, 

IM   1       ^^^'    °'*""   '■   """■■"'•   "2   Ga.  7  Ga.  577;  Reynolds  AH,  Estate  Mortg.  Co. 

>  37  S.  E.   180;   Morgan  t.  Baxter,  113  v,    Martin,    116    Ga,    502,    42    S.    E,    79B; 

r*-  >M,  38  8.  E.  411.  fichUwig  t.  Purslow,  8  C.  C.  A.  319,  19  U. 

*  ^  •*■  111 
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SUPSEME   COUBi   OF  TUE    UNITED   STATES. 


Oct.  Tnif, 


S.  App.  601,  69  Fed.  848;  Wetzel  v.  Min- 
nesota R.  Transfer  Co.  12  C.  C.  A.  493,  27 
U,  S.  App.  594,  65  Fed.  23,  169  U.  S.  237, 
42  L.  ed.  730,  18  Sup.  Ct.  Rep.  307;  Felix 
V.  Patrick,  145  U.  S.  317,  36  L.  ed.  719,  12 
Sup.  Ct.  Rep.  802;  Allen  v.  Colbum,  65 
N.  H.  37,  23  Am.  St.  Rep.  20,  17  Atl.  1060; 
Naddo  V.  Bardon,  2  C.  C.  A.  339,  4  U.  S. 
App.  042,  51  Fed.  493;  Kelley  v.  Bocttcher, 
29  C.  C.  A.  14,  56  U.  S.  App.  363,  85  Fed. 
55;  Lemoine  v.  Dunklin  County,  2  C.  C.  A. 
343,  10  U.  S.  App.  227,  51  Fed.  487. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity,  brought  by  the 
petitioners  against  H.  T.  Crawford,  W.  W. 
Ashburn,  now  represented  by  his  executrix, 
his   lessees,   and,   originally,    against   other 
defendants,  who  have  been  disposed  of  and 
are  not  before  us.    The  petitioners  show  title 
in   themselves,   derived   from   tlie   state,   to 
four  nearly  square  lots  of  land,  of  about  490 
acres  each,   contiguous  to  each  other,   and 
making  one  large  square  in  the  eighth  dis- 
trict of  Colquitt  county,  Georgia.    The  right 
hand  upper  square  upon  the  map  is  num- 
bered 353,  the  left  hand  upper  square,  354, 
the  left  hand  lower,  383,  and  the  right  hand 
lower,  384.    This  land  had  upon  it  pine  woods, 
8S 3] valuable   *for   timber  and   turpentine. 
The  bill  alleges  that  the  petitioners,  being 
residents  of  New  York,  employed  a  firm  of 
lawyers  to  look  after  the  same;  that,  by  a 
breach  of  trust,  and  without  title  or  authori- 
ty, a  deed  was  made  on  behalf  of  the  firm, 
purporting  to  convey  the  north  half  of  lot 
353  to  the  defendant  Ashburn;  that  he  had 
notice  of  the  want  of  title,  but  nevertheless 
let  the  timber  privileges  to  another  defend- 
ant, and  that  the  latter  was  about  to  cut 
the  timber,  and  had  already  boxed  the  trees 
and  taken  turpentine  from  other  portions  of 
the  same  lot.    In  pursuance  of  the  same  gen- 
eral  fraudulent  plan,   another  voidable  or 
void  conveyance  was  made  to  Crawford  of 
lot  383,  and  thereafter  Crawford  began  to 
box  the  trees  on  that  lot  and  to  carry  awny 
the  turi>entine.    Further  particulars  are  not 
necessary  here.     The  bill  sought  an  injunc- 
tion against  boxing  the  trees,  carrying  away 
turpentine,  or  cutting  timber,  and  a  cancela- 
tion  of   the   fraudulent  deeds. 

The  circuit  court  dismissed  the  bill 
against  Crawford,  on  the  ground  that  the 
plaintiffs  had  a  complete  remedy  at  law,  and 
it  did  not  pass  on  the  title  to  lot  383  and 
the  south  half  of  353.  It  declared  the  plain- 
tiffs' title  to  lots  354,  384,  and  the  north  half 
of  353,  and  granted  the  relief  prayed  in  re- 
spect of  tbcm  against  Ashburn  and  others. 
S20 


There  were  cross  appealj,  and  the  circuit 
court  of  appeals  dismissed  the  bill,  concur- 
ring with  the  circuit  court  as  to  Crawford, 
and  holding,  with  regard  to  Ashburn,  that, 
so  far  as  the  cloud  upon  the  title  was  con- 
cerned, it  did  not  appear  sufficiently,  from 
the  bill,  that  the  plaintiffs  were  in  posses- 
sion, and,  if  they  were,  the  deed  to  Ashburn 
did  not  constitute  a  cloud.  As  to  the  cut- 
ting of  trees,  it  was  held  that  the  remedj 
at  law  was  complete. 

We  shall  deal  first  with  the  last  ground 
of  decision,  which  involves  a  difference  of 
opinion  between  different  circuit  courts  of 
appeal.    It  is  assumed,  as  was  found  by  the 
circuit  court,  that  the  plaintiffs'  title  was 
made  out,  and  that  the  defendant  is  or  may 
be  responsible  for  the  wrong.  If  the  'de-  [S34 
fendant  is  responsible,  we  are  of  opinion  that 
an  injunction  ought  to  issue.   The  industry 
concerned   is  so  important  to  the  'xtate  of 
Georgia,  and  the  remedy  in  damages  is  of 
such  doubtful  adequacy,  that  equity  proper- 
ly may  intervene,  although,  in  different  cir- 
cumstances,  an   injunction   against  cutting 
ordinary  timber  might  be  denied.    The  poli- 
cy of  the  state  is  indicated  by  §  4027  of  the 
Civil    Code    1895,    continuing   earlier    acts. 
"In  all  applications     ...     to  enjoin  the 
cutting  of  timber,  or  boxing  or  otherwise 
working  the  same  for  turpentine  purposes, 
it  shall  not  be  necessary  to  aver  or  prove  in- 
solvency, or  that  the  damages  will  be  irrep- 
arable."    Although    in    form   addressed    to 
procedure,  this  implies  a  principle  grounded 
upon  a  view  of  public  policy.    See  Camp  y. 
Dixon,   112  Ga.  872,  52  L.R.A.   755,  38  S. 
E.  71;  Gray  Lumber  Co.  v.  Gaskin,  122  Ga. 
342,  50  S.  E.  164.    The  same  result  has  been 
reached  apart  from  statute  by  the  circuit 
court  of  appeals  for  the  sixth  circuit  and  in 
other  cases.     Peck  v.  Ayers  &  L.  Tie  Co.  63 
C.  C.  A.  551,  116  Fed.  273;  United  States 
V.  Guglard,  79  Fed.  21 ;  King  v.  Stuart,  84 
Fed.  546.     Whatever  the  ultimate  disposi- 
tion of  the  case,  a  final  decree  should  not 
be  entered  until  the  evidence  has  been  con- 
sidered in  the  light  of  the  rule  that  we  lay 
down.     We  leave  the  further  consideration 
to  the  court  below. 

As  the  case  is  before  us,  it  is  proper  to 
add  that  we  perceive  no  sufficient  reason  in 
the  grounds  stated  for  denying  a  cancelation 
of  the  deed  to  Ashburn.  The  first  of  these 
grounds  is  that  the  plaintiffs  do  not  allege 
that  they  are  in  possession  of  the  land  con- 
cerned. We  infer  that  the  premises,  or  the 
greater  part  rf  them,  are  woodland,  not  in- 
closed by  fences,  but  in  their  original  natu- 
ral condition.  If  so,  then  possession  is  a  fic- 
tion of  law  rather  than  a  possible  fact,  and 
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It  would  be  reaBonable  to  assume  that  poa- 
•enion  remains  with  tlie  title.  Green  t.  Li- 
tn,  8  Cranch,  229,  3  L.  ed.  645  (  Gn.  Code. 
I  3S7S.  We  mity  wy  more  broadly,  ftnd 
without  qualifying  Lawboq  f.  United  States 
UiD.  Co.  207  U.  S.  1,  9,  52  L.  ed.  D6,  73,  28 
Snp.  Ct  Hep.  15,  that,  in  view  of  the  stat- 
ute, the  relief,  in  case  of  such  lands,  should 
not  be  made  to  depend  upon  shadowy 
)19]  distinctions,  according  to  the  'greater 
or  less  extent  of  the  tTespasaes  committed. 
Sea  Holland  v.  Chalien,  llO  U.  S.  IS,  28  L. 
•i  52,  3  Sup.  Ct.  Rep.  495;  Simmons  Creek 
Coal  Co.  V.  Doran,  142  U.  S.  417,  449,  35  L. 
a.  1063,  1075,  12  Sup.  Ct.  Rep.  230.  It  has 
bm  intimated  by  the  Georgia  court  that  re- 
lict would  be  granted,  irrespective  of  posses- 
dan.  Pierce  V.  Middle  Georgia  Land  &  Lum- 
ber Ce.  131  Ga.  99,  ei  S.  £.  IIU;  GrilTm  v. 
Skctm,  30  Ga.  300.  See  also  Sharon  v.  Tuck- 
er, 144  U.  B.  533,  630,  S43,  36  L.  ed.  532,  533, 
05, 1!  Sup.  Ct.  Rep.  720.  The  other  ground 
ncDtioned  is  that,  if  Ashburn  should  sue, 
bit  deed  would  not  enable  him  to  recover. 
Bat,  in  any  case  proper  for  relief,  the  deed 
does  not  convey  a  good  title.  It  is  enough 
tbit  the  invalidity  does  not  appear  upon  its 
fwt,  but  rests  partly  on  matter  in  pats,  and 
tut  possession  under  it  for  seven  years 
Bigbt  giv«  a  title  by  the  Georgia  Coile, 
i  3389,  embodying  earlier  statutes. 

th«  fact  that  Crawford,  during  the  pen- 
^fit]  of  the  suit,  had  cut  the  trees  on  a  [lor- 
^  of  the  land,  did  not  destroy  the  juris- 
diction of  the  court.  If  that  or  the  other 
fTounds  that  we  have  mentioned  were  the 
mnns  for  dismissing  tlie  bill  as  to  him.  it 
■Iwuld  be  retained  and  dnmnges  n»i'!<sed. 
Uilkmsn  v.  Ordivay,  100  Mass.  232,  2S3.  If 
diflercnt  facts  from  those  tiiat  we  hove  dia- 
cuisod  were  found  to  ctist,  it  docs  not  np- 
pe«r. 

It  U  urged  that  the  bill  is  multirnrinus. 
^il  it  charges  a  conspiracy  lielwecii  the  sev- 
•fal  trespAssers,  and  ttespaases  cxteiiilins 
"•cr  the  greater  part  of  tlie  (our  contiguous 
loti,  treated  as  one.  The  objection  of  multi- 
'siiauiness  is  an  objection  of  incoiivcuieucv. 
^^  defendants  did  not  stand  upon  their  de- 
•"ifreri  setting  it  up.  Ttiere  hiis  been  a 
t^l  sfter  long  delay.  In  view  of  the  evi- 
■■"waad  the  fact  that  the  objectinn  did  not 
P^'»il  with  the  lower  courts,  ive  are  of 
"pinion  that  it  should  not  prcvnil  now. 
"'■il'  the  decree  must  be  reversed,  our  de- 
"'ioB  is  without  prejudice  to  auy  findin;; 
"1*11  the  fncts  consistent  with  the  rules  that 
*<  hovi;  laid  down. 

Dwree  reversed  and  cn^e  rcmilted  to  the 
Circuit  Court  for  further  pruccvdiiiga. 

•*  1.  ed. 


STATE  OF  MISSOURI  EX  REL.  T.  D. 
HINES,  Prosecuting  Attorney  of  Cape 
Girardeau  County. 

(See  S.  C.   Reporter's  ed.  330-341.) 

Toll  roads  — right  to  tolls  stter  «zplni- 

tlon  of  cliartcr. 

The  right  of  a  toll-rond  company  to  take 
any  tolls  whatever,  and  not  merely  the 
right  given  by  its  special  charter  to  take 
higher  tolls  than  those  allowed  to  toll-road 
companies  organized  under  a  general  act 
then  in  force,  expired  with  the  lapse  of  fifty 
years  from  the  date  of  such  special  charter, 
which  provided  that  the  privileges  therein 
grunted  should  continue  for  fifty  years,  sub- 
ject to  a  right  of  purchase  on  behalf  of  the 
public  after  twen^  years,  or  at  any  time 
thereafter,  there  being  no  reference  in  the 
charter  to  the  general  act. 
[Rtehls  of  (uriinlke  eomimnles,  see  Tolls  siid 

Tull   Roads,   lu   Dib'eat   Dup.   Ct.   ItHiS.] 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  decree 
which  aflirmed  a  decree  of  the  Circuit  Court 
of  St.  FrBn<;oi3  County  in  that  state,  enjoin- 
ing the  further  maintenance  of  toll  gates 
upon  a  road  alleged  to  be  a  public  highway. 
A  (firmed. 

Sec  same  case  below,  207  Mo.  54,  105  S. 
W.  7.)2,  13  A.  i  E.  Ann.  Cas.  056. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fdivnrd  S.  Robert  argued  the  cause, 
nnd,  with  Messrs.  Douglas  W.  Robert  and 
Willinm  L.  Becktold,  filed  a  brief  for  plain- 
tiff in  error: 

A  franchise  or  a  charter  granted  by  a 
elnle  to  a  <[iiaBi  public  corporation  is  a 
contract,  the  obligation  of  which  cannot  be 

St.  Clnir  County  Turnp.  Co.  v.  Illinois, 
HO  (:,  S.  03,  24  L.  ed.  051;  New  Orleans 
Gaslight  Co.  V.  Lonisiann  Light  k  II.  P. 
&  Mfg.  Co.  115  U.  S.  0.'>0,  29  L.  ed.  516,  C 
Sup.  Ct.  Rep.  252;  New  Oilcani  Water- 
works Co.  v.  Rivers,  115  U.  S.  074,  29  L. 
eil.  525,  6  Sup.  Ct.  I!cp.  273;  Penrsnll  v. 
Great  Northern  R.  Co.  101  U.  S.  003,  40 
L.  ed.  «44,  10  Sup.  Ct.  Rep.  705. 

The  itcFixicin  of  a  state  court  holding,  as 
n  matter  of  construction,  that  a  particular 
charter  or  ciinrler  provision  does  not  con- 
stitute a  contract,   is   not  binding  on   this 

Mohite  &  0.  R.  Co.  V.  Tennessee,  153  V. 

S.  4-ilI,  :i8  I,,  nl.  793.  14  Sup.  Ct.  Kep.  908. 

Where  the  jndgment  of  the  highest  court 
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of  a  Btmte  giro  rtteet  to  a  state  law  whieli 
\m  c)aiin«l  by  tbe  unsii«eE»ful  part;  to 
impair  the  contract  set  out  and  relied  upon, 
tbii  court  has  jurisdiction  to  determine  tlic 
question  whether  tucli  a  contrsct  exiata  as 
claimed,  and  whether  the  state  law  cou- 
pUined  of  impairs  its  obligation. 

Mobile  ft  0.  R.  Co.  ».  Tenne««e«,  supra. 

Due  proceas  of  law  require*  compensa- 
tion to  be  made  or  secured  to  the  owner  of 
private  propertT  when  it  is  taken  b;  n 
state  or  under  its  sutlioritv  for  public  use. 

Cincinnati,  N.  O.  &  T.  p'.  It.  Co.  v.  Ken- 
tacky,  lis  U.  S.  331,  20  L.  ed.  414,  6  Su[i. 
Ct  Hep.  57;  Chicago,  B.  i.  Q.  It.  Co.  v 
Chicago,  108  U.  S.  228,  41  L.  cd.  070,  17 
Sap.  Ct  Rep.  581;  Snrnood  v,  Baker,  172 
IT.  S.  zee,  43  L.  ed.  443,  19  Sup.  Ct.  Bep. 
187. 

A  judgment  of  a  state  court,  even  if  it 
b«  autliorized  by  statute,  whereby  private 
property  is  taken  for  the  slate  or  under  its 
direction  for  public  use,  without  compensa- 
tion made  or  secured  to  the  owner,  is  want- 
ing in  the  due  process  of  law  required  by 
the  14th  Amendinent  of  the  United  States 
Constitiilion. 

Chicago,  B.  ft  Q.  B.  Co.  v.  Chicago,  su- 
pra; Tindai  v.  Wesley,  167  U.  S.  222,  42 
L.  ed.  143,  17  Sup.  Ct  Rep.  770;  Smyth  v. 
Ames,  169  U.  S.  528,  42  U  cd.  842,  18  Sup. 
Ct  Rep.  418. 

Corporntions  are  persons  within  the 
meaning  of  the  constitutional  provision  for- 
bidding the  deprivation  of  property  without 
due  process,  as  well  ns  a  denial  of  the  equal 
protection  of  tlw  laws. 

Covinpton  *  L.  Turnp.  Road  Co.  v.  Sand- 
fnnl.  )<l-l  I*.  S.  578,  41  L.  ed.  SCO.  17  Sup. 
Ct  Rep.  103;  Smyth  v.  Ames,  1G9  V.  S. 
460,  42  L.  ed.  819,  IS  Sup.  Ct  Rep.  41K; 
Keiv  York  v.  Roberts,  171  U.  S.  0.".8-«8:t, 
43  L.  ed.  323-333,  10  Sup.  Ct.  Rep.  58; 
Gulf,  C.  *  S.  F.  E.  Co.  V.  Ellis,  165  U.  S. 
160,  41  h.  ed.  GOO,  17  Sup.  Ct  Rep.  255; 
United  States  v.  Northwestern  Exp.  StngL'  & 
Tranap.  Co.  161  U.  S.  088,  41  L.  ed.  SOU, 
17  Sup.  Ct  Rep.  206;  Minneapolis  t  St  L. 
R.  Co.  V.  Beckwith,  129  U.  S.  20.  32  L.  ed. 
686,  S  Sup.  Ct  Rep.  207;  Gloucester  Feiry 
Co.  V.  Pennsylvania,  1 14  U.  .S,  100,  29  L.  ed. 
168,  1  Inters.  Com.  Rep.  3S2,  6  Sup.  Ct 
Rep.  820;  Cooper  Mfg.  Co.  v.  Ferguson, 
113  V.  S.  727,  28  L.  ed.  1137.  6  Sup.  Ct 
Rep.  730. 

If  an  instrument  is  subject  to  two  con- 
structions, the  rule  that  that  most  favnr 
able  to  the  public  should  be  adopted  will 
not  apply  if  its  application  would  obviously 
defeat  the  legislative  intent  A  fnrliori 
the  rule  has  no  application  where  tlie  mean 
ii^  of  the  grant  is  clear  and  free  from  am- 
bi  fruity. 

Moron  t.  Hiami  County,  2  Black.  722, 
aaa 


17  L.  ed.  344;  St  aur  Coun^  Tura^  Co. 
V.  Illinois,  aupra. 

Messrs.  H.  A.  Dempsey  and  t,  D. 
Hines  argued  tbe  wnse  and  Bled  a  biitf 
for  defendant  in  error: 

Tbe  roadbed  in  question  was  a  pnblte 
highway,  established  by  public  autborltjr 
for  public  use,  and  ts  to  be  regarded  aa  n 
public  easement  and  nut  as  private  prop- 
erty. The  ripht  to  travel  over  the  road 
was  an  easerrent  vested  in  tlie  public,  and 
when  the  charter  expired  this  eaE?nicnt  con- 
tinued, disburdened  of  tolls,  but  otberwiae 
unarrected. 

State  ex  rel.  Allison  v.  Hannibal  ft  R. 
County  Gravel  Road  Co.  133  Mo.  332,  3S 
L.ItA.  457,  39  8.  W.  910;  8  Campbell, 
Highways,  p.  6;  14  Campbell,  lli^-hwaya, 
p.  11;  Benedict  v.  Goit,  3  Barb.  409;  Ibvis 
V.  New  York,  14  K.  Y.  516,  67  Am.  iX-c 
186;  St  Clair  County  Turnp.  Co.  ».  Illi- 
nois, 06  U.  S.  63,  24  L.  ed.  G5I ;  27  Am.  ft 
Kng.  Knc.  Law,  p.  320;  Pittsburgh,  M.  ft  Y. 
R.  Co.  V.  Com.  104  Pa-  583;  State  ex  rcl. 
Boardman  v.  Lake,  8  N'rv.  278;  State  ex  rcL 
Buckley  t.  Curry,  6  Nev.  75;  State  ex  reL 
Keith  V.  Dayton' ft  V.  Tollroad  Co.  10  Xcv. 
155;  Wood  v.  Truckee  Turnp.  Co.  24  Cal. 
474;  Craig  T.  People.  47  III.  487;  Polie* 
Jury  V.  Thibodaux  Bridge  Co.  44  La.  Ann. 
137,  10  So.  677;  Heyward  t.  Kew  York,  S 
Barb.  492;  Hooker  t.  t'tiea  ft  M.  Tump. 
Road  Co.  12  Wend.  371;  State,  Siuimona, 
Prosecutor,  v.  Passaic,  42  N.  J.  L.  S24; 
State,  Vanderbeck,  Prosecutor,  T.  Jersey 
tjity,  23  N.  J,  L.  441 ;  Jersey  City  v.  SUte, 
30  N.  J.  L.  521;  State,  Keti\,  Prosecutor, 
V.  Atlnntic  Cily,  34  K.  J.  L.  90;  Slate  v. 
Lcitli,  S3  Cal.  239;  Dawes  v.  Hawkins,  S  a 
B.  N~.  S.  S58i  12  Eng.  Rul.  Cas.  619:  SUta 
V.  We^lern  Xurth  Carolina  R.  Co.  O.')  X.  C. 
002;  State  cx  rel.  Green  v,  Lawrence  Bridge 
Co.  22  Kan.  438;  Blood  v.  WochIs.  95  Cat 
78;  People  ex  rel.  Kldorado  County  V.  Da- 
vidson, 70  Cal.  166,  21  Pac.  538;  State  ». 
.Maine..  27  Conn.  641,  71  Am.  Dee.  89:  Cen- 
tral Bridge  Corp.  v.  Lowell,  15  Gray,  lOfi; 
People  ex  rel.  Clauson  v.  Newburiih  ft  S. 
PI.  Road  Co.  86  N.  Y.  1;  Heath  ¥.  Bor- 
more,  50  N.  Y.  302. 

The  words  "[wrpetuBl  succession"  moan 
continuous  succcsainn  during  tlie  life  of  the 
charter  only.  Of  tlienisehra  they  do  not 
confer  perpetuity  upon  a  corporation.  The 
word  ''|icrj>c(unl"  qualifies  the  succi-saton, 
and  not  the  diiratiiin  of  the  corporation. 

State  ex  rel.  Walker  v.  Payne,  129  Mu. 
477,  33  I^II.A.  570.  31  S.  W.  797;  State  ex 
rcl.  Atlisim  T.  Hnniiibal  ft  R.  County  Grav- 
el Road  Co.  supra. 

There  is  no  Federal  question  in  the  caee. 

Mills  V.  St  tlair  County,  8  How.  .'■60,  13 
L.  ed.   1201;   Davidson  v.  New  Orleans,  06 
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U.  S.  97,  24  L.  ed.  616;  New  Orleans  Water- 
works Co.  V.  Louisiana,  185  U.  S.  336,  46 
L.  ed.  936,  22  Sup.  Ct.  Rep.  691 ;  Satterlec 
▼.  Matthewson,  2  Pet.  380,  7  L.  ed.  458; 
Watson  T.  Mercer,  8  Pet.  88,  8  L.  ed.  876; 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet  583,  9  L.  ed.  838;  Commercial  Bank 
▼.  Buckingham,  5  How.  317,  12  L.  ed.  160; 
note  to  Offield  v.  New  York,  N.  H.  &  H.  R. 
Co.  51  L.  ed.  U.  S.  231;  Mississippi  &  M. 
R.  Co.  T.  Rock,  4  Wall.  177,  18  L.  ed.  381. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  in  pursuance  of  a 

•tatute  to  enjoin  the  plaintiff  in  error  from 

maintaining  toll  gates  upon  a  road  alleged 

to  be  a  public  highway.    The  defendant  jusr 

iifies  under  a  charter  granted  by  a  special 

act  of  February  24,  1853,  which  contained 

the  following  section:      "8.  The   privileges 

P'anted  in  this  charter  shall  continue  for 

fifty  years;  provided,  that  the  county  courts 

of  the  counties  of  Cape  Girardeau  and  Scott 

may,  at  the  expiration  of  twenty  years,  or 

any  time  thereafter,  purchase  said  road  at 

the  actual  cost  of  construction,  and   make 

it  a  free  road."     Mo.  Law    1853,   pp.   337, 

33S.    The  defendant  says   that   it  has  not 

received  the  cost  of  construction,  and  sets 

up  the  Constitution   of  the   United   States, 

trt.  1,  §  10,  the  14th  Amendment,  and  other 

less  material  clauses.    The  reply  is  that  the 

right  to  take  tolls  expired  on  February  24, 

1903,  when  the  fifty  years  contemplated  by 

the  charter  had  elapsed.    There  was  a  trial 

and  a  judgment  for  the  relator,  which  was 

affirmed  by  the  supreme  court  of  the  state, 

and  the  case  was  brought  here.    207  Mo.  54, 

105  S.  W.  762,  13  A.  &  E.  Ann.  Cas.  656. 

The  plaintiff  in  error  contends  that  the 
privileges  referred  to  in  §  8  are  but  three; 
the  life  of  the  corporation  brouglit  into  be- 
ing by  the  charter,  the  exclusive  right  to 
"maintain  a  toll  road,  granted  by  §  2,  and 
the  ri^^ht  to  take  higher  tolls  than  those  al- 
lowed to  toll  companies  organized  under  a 
general  act  then  in  force;  but  that  it  can- 
"**t  be  deprived  of  its  right  to  take  tolls  ex- 
cept by  a  purchase  of  the  road  at  the  actual 
cost  of  construction.  It  says  that  the  pro- 
^|8ion  for  the  right  to  purchase  at  the  ex- 
piration of  twenty  years  "or  at  any  time 
|n<^reafter"  importe  that  the  right  to  make 
"»e  road  free,  even  after  fifty  years,  can  be 
**0]gained  only  by  purchase,  'and  that  the 
^**«e  makes  a  contract  and  creates  a  right 
of  property  which  it  is  beyond  the  power  of 
we  state  to  impair  or  take  away.  The  su- 
Pj"«ne  court  of  Missouri  took  a  different 
'**•  It  held,  after  an  elaborate  discussion, 
Jj*t  the  plaintiff  in  error  never  had  more 
"*w  an  easement,  that  this  ensp<ment  was  of 
'  pwhlic  character,  charged  only  with  the  bur- 


den  of  paying  toll  during  the  time  allowed  by 
the  charter,  and  thai  after  that  time  the 
public  had  an  unencumbered  right.  The  sole 
question  here  is  whether  the  construction  of 
the  charter  and  the  supposed  contract  was 
wrong. 

We  are  of  opinion  that  the  decision  of  the 
state  court  was  right,  and  that  the  meaning 
of  §  8  is  so  plain  that  it  cannot  be  made 
much  clearer  by  argument.'  "The  privileges 
granted  in  this  charter"  means  all  the  privi- 
leges, including  the  privilege  of  taking  toll. 
The  limitation  of  fifty  years  would  be  al- 
most meaningless  if  tolls  were  not  embraced. 
The  plaintiflf  in  error  recognizes  the  difficul- 
ty, and  tries  to  meet  it  by  the  suggestion 
that,  as  applied  to  tolls,  the  word  "privi- 
leges'' is  to  be  limited  to  the  excess  of  the 
tolls  allowed  above  those  mentioned  in  a 
general  act  then  in  force.  But  the  general 
act  is  not  referred  to  in  the  section  grant- 
ing the  right  to  charge  tolls,  or,  indeed,  in 
the  charter  at  all;  it  was  a  law  with  which 
the  specially,  chartered  corporation  had 
nothing  to  do.  There  is  not  the  slightest 
reason  to  suppose  that  there  was  any  im- 
plied reference  to  or  thought  of  it  when  this 
act  was  passed.  The  words  of  purchase,  "at 
the  expiration  of  twenty  years,  or  any  time 
thereafter,"  do  not  convey  the  meaning  that 
the  express  limitation  of  fifty  years  is  done 
away  with  in  the  same  section  that  imposes 
it,  but  must  be  read  subject  to  that  more 
specific  phrase,  even  if  "any  time  thereafter" 
practically  is  cut  down  to  any  time  within 
the  fifty  years,  so  far  as  its  value  to  the 
plaintiff  in  error  is  concerned.  It  was  a  res- 
ervation in  favor  of  the  county,  not  the 
grant  of  a  new  right  to  the  plaintiff  in  er- 
ror, and  its  operation  is  sufl[icient  if  as  ex- 
tensive as  the  need. 

*As  we  are  of  opinion  that  the  plain-  [S41 
tiff  in  error  has  no  such  rights  as  it  claims, 
even  if  we  assume  that  it  has  all  the  rights 
of  the  original  corporation  created  by  the 
charter,  it  is  unnecessary  to  consider  other 
difficulties  in  the  case. 

Judgment  affirmed. 


FIRST  NATIONAL  BANK  OF  ESTHER- 
VILLE,  IOWA,  E.  B.  Sopcr,  C.  J.  Ives, 
et  al.,  Plffs.  in  Err., 

T. 

CITY  COUNCIL  OF  ESTHERVILLE,  Sit- 
ting as  a  Board  of  Equalization  and  Re- 
view, et  al. 

(See  S.  C.  Reporter's  ed.  341-348.) 

Error  to  state  court  ^  Federal  questton 
^national  bank  taxation. 

Objections  to  the  valuation  of  national 
bank  stock  for  taxation,  as  being  in  excess 
of  the  actual  value,  exorbitant  and  unjust. 


Supreme  Coukt  or  the  Uihted  Statbb. 


Oct.  Tebm, 


and  not  in  proportion  to  other  like  personal 
property,  but  grossly  in  excess  thereof,  and 
constituting  unfair  and  unequal  taxation, 
do  not  raise  any  Federal  question  which 
will  sustain  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  a  state  court,  where 
no  mention  of  the  national  bank  act  was 
made,  nor  of  any  right  or  privilege  claimed 
under  it,  and  the  provisions  of  the  United 
States  Revised  Statutes  were  not  invoked, 
by  name  or  otherwise,  and  there  was  no  as- 
sertion that  the  local  statutes  under  which 
the  assessment  was  made  were  repugnant  to 
the  terms  of  U.  S.  Rev.  Stat.  §  5219,  U.  S. 
Comp.  Stat.  1001,  p.  3502,  or  to  the  Fed- 
eral Constitution. 

[For  other  caspff.  ace  Appeal  and  Error,  1168- 
1248,   1922-1939,  in  Digest  Sup.  Ct.   1908.] 

[No.  64.] 

Argued  December  10,  1000.     Decided  Janu- 
ary 3,  1910. 

Iy  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  judgment 
which  aflirmed  a  judgment  of  the  District 
Court  of  Emmett  County,  in  that  state,  af- 
firming the  action  of  the  members  of  the 
city  council  of  Esthervi lie,  sitting  as  a  board 
of  equalization  and  review,  in  fixing  the  as- 
sessed value  of  shares  of  national  bank 
stock  for  purposes  of  taxation.  Dismissed 
for  want  of  jurisdiction. 

See  same  case  below,  130  Iowa,  203,  112 
N.  W.  829. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  A.  Clark  argued  the  cause 
and  filed  a  brief  for  plaintifTs  in  error: 

The  supreme  court  of  Iowa  knew  perfect- 
ly well  that  the  system  of  taxation  of  which 
plaintiffs  in  error  complained  was  wholly 
void  under  U.  S.  Rev.  Stat.  §  5210,  U.  S. 
Comp.  Stat.  1001,  p.  3502. 

San  Francisco  Nat.  Bank  v.  Dodge,  197 
U.  S.  70,  49  L.  ed.  6C9,  25  Sup.  Ct.  Rep. 

Note.  —  On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Martin 
V.  Hunter,  4  L.  e<l.  U.  S.  07;  Ilamblin  v. 
Western  Land  Co.  37  I^  ed.  U.  S.  267;  Re 
Buchanan,  30  L.  ed.  U.  S.  884;  and  Kiplev 
V.  Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts  can 
be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — sec  note  to  Apex  Transp. 
Co.  V.  Garbade,  62  L.R.A.  513. 

On  how  and  when  questions  must  be  raised 
and  decided  in  a  state  court  in  order  V* 
make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  State?* — set* 
note  to  Mutual  I*  Ins.  Co.  v.  McGrew,  63 
I«.R.A.  33. 

On  error  to  state  court  in  cases  involving 
questions  under  the  national  banking  law — 
see  note  to  Kankiu  v.  Baiton,  50  L,  ed. 
U.  8.  103. 


384;  Hubbard  t.  Johnson  County,  23  Iowa, 
145. 

The  settled  doctrine  of  that  court  ia,  ms 
the  case  is  triable  here  de  novo,  we  under- 
stand, that  all  questions  may  be  presented 
in  this  court  which  legitimately  arise  on 
the  record,  whether  the  same  were  urged  or 
relied  on  in  argument  in  the  district  court 
or  not. 

We  cannot  rely  on  assertions  of  counsel 
in  this  respect,  but  must  look  alone  to  the 
record ;  and  if  a  *  question  now  urged  is 
made  therein,  or  fairly  arises  because  of  the 
allegations  contained  in  the  pleadings,  then 
the  conclusive  presumption  must  be  in- 
dulged that  such  question  was  before  the 
coiu%  although  it  may  not  htLv^  been 
specially   relied   on   in   argument. 

Seymour  v.  Shea,  62  Iowa,  711,  16  N.  W. 
196;  Kaufman  v.  Dostal,  73  Iowa.  691,  36 
N.  W.  643;  Smith  v.  Knight,  88  Iowa,  280, 
55  N.  W.  189;  Johnston  v.  Myers,  138 
Iowa,  500,  116  N.  W.  600;  Hack  worth  t. 
Zollars,  30  Iowa,  436;  Sherwood  v.  Sher- 
wood, 44  Iowa,  192;  Bums  t.  McNally,  90 
Iowa,  436,  57  N.  W.  908;  Schoonover  t. 
Petcina,  126  Iowa,  266,  100  N.  W.  490. 

It  is  a  neccf^sary  and  well-settled  rule 
that  tlie  exercise  of  jurisdiction  by  this 
court  to  protect  constitutional  rights  can- 
not be  declined  when  it  is  plain  that  the 
fair  result  of  a  decision  is  to  deny  the 
rights. 

Rogers  t.  Alabama,  192  U.  S.  230,  48  Lw 
ed.  418,  24  Sup.  Ct  Rep.  257;  Smithsonian 
Institution  v.  St  John,  214  U.  S.  19,  53 
L.  ed.  892,  29  Sup.  Ct  Rep.  601. 

The  same  rule  applies  to  rights  arising 
under  statutes  of  the  United  States,  enact- 
ed to  protect  constitutional  rights,  as  in  tbe 
present  instance. 

Chapman  v.  Goodnow  (Chapman  v.  Crane) 
123  U.  S.  540,  548,  31  U  ed.  235,  238.  8 
Sup.  Ct  Rep.  211;  Des  Moines  Nav.  &  R. 
Co.  V.  Iowa  llonicstead  Co.  123  U.  S.  552, 
31  L.  ed.  202,  8  Sup.  Ct  Rep.  217;  Mc- 
CuUough  V.  Virginia,  172  U.  S.  117,  43  L. 
ed.  387,  19  Sup.  (  t  Rep.  134;  Missouri.  K. 
&  T.  R.  Co.  V.  Klliott,  184  U.  8.  530,  .'iS*, 
46  L.  ed.  673,  670,  22  Sup.  Ct.  Rep.  446; 
Arrowsinith  v.  Harmoning,  118  U.  S.  194, 
30  L.  ed.  243,  6  Sup.  Ct.  Rep.  1023;  Chica- 
go L.  Ins.  Co.  v.  Xee<llej»,  113  U.  S.  674,  28 
L.  ed.  1084,  5  Sup.  Ct  Rep.  6S1 ;  The  Banks 
V.  New  York  (New  York  ex  rel.  Bank  of 
N.  Y.  Nat  Bkg.  Aj»so.  v.  Connelly)  7  Wall. 
16,  19  L.  ed.  57;  Williams  v.  Weaver,  100 
U.  S.  547,  25  L.  ed.  70S:  Waite  v.  Dowlcy, 
94  U.  S.  527,  24  L.  ed.  181 ;  Swope  t.  Lef- 
fingwell,  105  U.  S.  3,  26  L.  ed.  939. 

The  jurisdiction  cannot  be  defeated  bv 
showing  that  the  record  does  not,  in  direct 
terms,  refi»r  to  statutory  or  constitutional 
provisions,  nor  expressly  state  that  a  Foil- 

21&   v.  S. 


«rsl  qiMBtioB  tru  preMUted.    The  true  jur-  U.  S.  311,  4T  L.  «<1.  102,  23  Snp.  Ct.  Rep. 

bdictional  test  is  wlictlicr  it  appears  that  123. 

■uch  a  question  was  decided  adversely  to  the  Some   question   enumerated   in   the   judt- 

Federal  right  claimed.  ciory  act  of  ]T89,  §  2S,  must  be  involved  in 

Murray  v.  CharlMton,  96  U.  8.  432,  441,  order  to  sustain  a  writ  of  error  from  llio 

24  L.  ed.  760,  761;   Cronell  v.  Bandeil,  ]0  Supreme  Court  of  the  United  states  to  tlie 

Pet  308,  9  L.  ed.  45Si   Kurcka  I^ke  &  Y.  supreme  court  of  a  state,  for  thnt  act  is  tlie 

Canal   Co.   v.   Superior   Ct.    116   U.  S.   410.  only  foundation  for  and  source  of  authority 

20  L.  ed.  07),  6  Sup.  Ct.  Rep.  420.  by  which  tlio  United  States  Supreme  Court 

It  will  be  obaerved  that  the  contention  of  can  review  the  <lpciBtnn  of  a  state  court,  and 

plaintifTs  in  error  arises  under  the  second  it  is  only  in  the  cases  enumerated  in  that 

clause   of   U.   8.    Rev.    SUt    g    700,   U.   S.  act  Uiot  the  aggrieved  porty  in  the  hi);liest 

Gomp.  Stat.   100),   p.  S75,  and   hence   need  court  of  a  state  liait  a.  right  to  be  lieord 

not  be  set  up  and  claimed  with  the  particu-  further  by  the  Supreme  Court, 

larity   ra)uired   under   tlia   third   clause   of  Davis  v.  Texas,  139  U.  S.  G31,  30  L.  ed. 

that  section.  300,  11  Sup.  Ct.  Rep.  075. 

Miller   v.   Nicholls,   4   Wheat.   311,   4   L.  It   must   appear   in   direct   terms   or   by 

ed-  578;  Willson  v.  Black  Bird  Creek  Marsh  necessary  inti-ndnirnt  that  the  Federal  ques- 

Co.  2   Fet.   245,   7   L.  ed.   412;   Satterlee  v.  tion  was  brought  to  the  notice  of  the  stato 

Matthen-son,  2  Pet.  380,  410,  7  L.  ed.  45R,  court  and  decided  by  it,  for  it  is  not  aufli' 

408;    Fisher  v.  Cocitcrel!,  E   Pet.  248,   8  L.  eient   that  a   Federal   qui'Stioii   might   have 

ed.  114;  Harris  v.  Dennie,  3  Pet.  2D2,  7  L.  been    raised    or   might   have   boeu   decided, 

ed.  083;  Famcy  v.  Towie,  1  Black,  350,  17  and  was  involved  in  the  eii-e,  if  it  was  not 

L.    ed.    210;     Ilnyt    v.    Shelden     (Iloyt    v.  in  fact  called  to  the  attention  of  the  trial 

Thompson)    1    Black,    S18,    17    L.    ed.    Boi  court  in  unmistakable  t.rms. 

Crowell  V.  Randell,  supra;  Mississippi  &  M.  Endownuent  Itencv.   .\sso.  v.  Kansas,  120 

R-  Co.  V.  Rock,  4  Wall.  177,  18  L.  ed.  331;  U.  S.  104,  30  L.  ed.  5D3,  7  Sup.   Ct.  Rop. 

Furman   ».    Nichnl,  8   Wall.   44,   10   L.   ed.  4!)0;  Marsh  v.  Niclmls,  S.  &  Co.  140  U.  S. 

370;   Kauknuma  Water  Pimer  Co.  v.  fJreen  354.  3.">  I-.  ed.  4lti,  11   Sup.  Cf.   Itc]'.   70S; 

Bay  t  M.  Canal  Co.  142   U.  R.  2j4,  35  L.  l.<JiiiBi ille  &.  N-  It.  Ci>.  v.   Sclimiat.   177   U. 

ed.   1004,  12  Sup.  Ct.   Rep.   173;   Columbia  S.  230,  44  L.  ...I.  751,  20  Sup.  ( t.  Rep.  (120. 

Water    Power    Co.    v.    Columbia    KIcetric  The   Federal   que^tii.n   must  ln^   made   to 

Street   R.   I,ipht  ft   P.   Co.   172   V.   S.   487.  appear   in  e.tpresi   termi.     .fudMal   knuwl- 

488,  43  L.  ed.  525,  520,  10  Sup.  Ct.  Rep.  247.  eOfie  will  not  lie  resorted  to  to  luenle  the 

If   a   Federal   question   is   slioivn   by   the  Feilerol  questi'm. 

record,  this  court  hns  jurisdiction,  Blthrni';h  Muliinl  L.  lh«.  Co.  v.  Mcniew,  IS8  U.  S 

tite  state  court  may  have  evade<l  a  decision  291,  47   h.   ed.  4S0,  03   I,.I(..\.  33,   23  Sup 

of  such  question.  Ct.  Rep.  375. 

ChaptoHn      v.     Gnodnow      (Chapman     v.  '^'"  l"*'l"i'l  'lucslion  was  decided,  and  the 

Crane)   123  U.  S.  548.  31  I^  ed.  238,  8  Sup.  «»«   '"'"''''   '«   '<^'T   r«o*lib-  and   fairly   dc- 

Ct.  Rep.  211;  I>c»  Moines  Xav.  4  R.  Co.  t.  "^'^''  "'t'""'*  »  'i<^>«""  <•(  "  Federal  qtics. 

Iowa  Homcslcad  Co.  123  U.  S   554    5.i5,  31  *'""'  '*"■  *-^"'"'  '"**  ""  ""'■^'■'ti'>n  or  issue  in 

L.ed.203.204.  8Snp.Ct.  Itep.2l7;l>i«.sit  ""=   ""^   claiming-   the   lo.al   statute   to   be 

Bank  V.  Frankfort.   101   I  .  i.  518,  511.,  ,.1  '"  ^T'  "'.'J*  "'':::'"'>   '""■»■"*-"»  "--ef- 

U  ed.  283,  284.  24  Sup.  ft.  Hep.  154.  [Tr^'JI/T     S.    k'"'.   Ma^'s    "ijl'I   V    t 

Mr.   Byron    M.    C™>ii   argued   the  cause  tump.  Stiit.  loiil,  p,  ;t:>il2,  or  the  CunAtilii- 

and  nli'd  a  brio!  for  d.'fendaiils  in  error:  tiou  of  the  Unilnl   State-. 

Tl.e  construction  ot  slal-;  Htiiliilrs  Ih-Ioii"9  California    Powder    Works    v.    D.ivis.    15! 

tn  llic  slate   courts  and   ia   not  a  le.l.ral  I'-  i*-    ■""'•  ■''8  '"  "'■  •^"''  ^*  ^"f-  «  t-  li'i'- 

<in«ti,„  whifh  «c  can  review  on  ft  writ  of  ^'^^^    "^'I''''^    ^'-    '"'»"i^'    '■'>    l'-    ■'*■    '««. 

etmr  to  a  slate  court  ^''  ^'-  •■''■  """'  '**  '^"l''  ''■  ''"'I'-  ^'''*'-  f''!i|''" 

Ph^aix  Ins.  Co.  v.  The  Treasurer  (Ph<rnix  ^- *>'  '"."/'J'-  T'  'V'-t."';^'''  "v   ^'r''" 

l-».0o.  v.   Gardiner)    11    Wall.   208.  20  L.  ^^    n^     11«    14  7"e^'    M.  Vvi)      Cl' 

^    jj,  13j    U.   8.  318,   34    1,.   ed.   21!'.    Hi   SUTi.   \  t. 

v,,,  ■                         „       ..         ,        ,:.  J       ,  Rep.  758;  New  York  I*  Ins.  to.  V.  ll.iidreii, 

n«i.n     ^11        n  ""r*'""  "{  '  '^J''*""'  02  U.  S.  287.  23  L.  ed.  710;  .iraud  Culf  K. 

T«™Uon   w.ll    sun-ee    to    R.ve    junsdict.on.  ^  ^^     ^o.  v.  Marshall,  12  How.  107,  13  I.. 

^«re  must  be  a  real,  substantive  question  ^j    j,.,g.   Keokuk   4  II.   Bridge  Co.  v.   Illi- 

which   the   e:isc  may  be  made  to  turn;  „ai^^  175  O,  g.  r.,..,,  44  l.  ^(1.  .302,  20  Sup. 

"J  *  ""'•   ""''  ""'  "   merely   fr>rmal.  ct.  Rep.  iO.-j;  Citimis'  Sav.  Bank  v.  Owens- 

ij-r         question,   is  essential   to  the  juris-  boro,  173  U.  S.  C13.  43  I>.  ed.  843.  10  Sup. 

'">n  of  this  court.  Ct.   Rep.   530.   571;    Dewey  v.   l)ea   .Moines, 

^EquiUble  Life  Assur.  Soc.  v.  Bruwn,  187  173  U.   S.  100,  43  L.  ed.'oOO,   10  Suji.  Ct. 
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Rep.  379;  F.  G.  Oxley  Stave  Co.  v.  Butler 
County,  160  U.  S.  648.  41  L.  ed.  1149,  17 
Sup.  Ct.  Rep.  709. 

Although  it  is  true  that  under  the  third 
clause  of  §  709  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat  1901,  p.  575),  where  a 
title,  right,  privilege,  or  immunity  is 
claimed  under  the  Federal  law,  such  title, 
right,  privilege,  or  immunity  must  be  es- 
pecially set  up  or  claimed,  and  that  no  such 
provision  is  made  as  to  cases  within  the 
second  clause,  it  none  the  less  is  true  that 
the  authority  of  the  statute  must  be  drawn 
in  question  by  someone  affected  by  the  de- 
cision of  a  state  court  in  favor  of  its  validi 
ty,  and  in  this  particular  the  three  clauses 
of  the  section  are  practically  identical. 

Tyler  v.  Registration  Ct.  Judges,  179  U. 
S.  408,  45  L.  ed.  253,  21  Sup.  Ct.  Rep.  206. 

And  where  a  right  is  claimed  under  the 
Constitution,  it  must  appear  that  tlie  sec- 
tion of  the  Constitution  relied  on  was 
brought  to  the  notice  of  the  state  court,  and 
that  the  right  claimed  in  this  court  was 
claimed  under  it. 

Maxwell  v.  Newbold,  18  How.  511,  15  L. 
ed.  506;  Susquehanna  Doom  Co.  v.  West 
Branch  Boom  Co.  110  U.  S.  57,  28  L.  ed. 
69,  3  Sup.  Ct.  Rep.  408;  The  Victory,  0 
Wall.  382,  18  L.  ed.  848. 

It  is  an  invariable  rule  of  the  supreme 
court  of  Iowa  to  refuse  to  hear  upon  the  ap- 
peal of  a  case  a  matter  that  is  there  intro- 
duced for  the  first  time,  and  could  have 
been  presented  before  the  trial  court,  but 
was  not. 

Zion  Church  v.  Parker,  114  Iowa,  1,  86  N. 
W.  60;  Petty  v.  Mutual  F.  Ins.  Co.  11 J 
Iowa,  359,  82  N.  \V.  7G7;  Smith  v.  McQuis- 
ton,  108  Iowa,  303,  79  N.  W.  J  30;  Ross  v. 
Hawkeye  Ins.  Co.  93  Iowa,  222,  34  L.R.A. 
466,  61  N.  W.  852. 

In  the  supreme  court  of  Iowa  a  party 
will  be  bound  by  the  case  made  by  the 
pleadings  and  evidence  as  exhibited  by  the 
record. 

Joyce  V.  Perry,  311  Iowa,  507,  82  N.  W. 
941;  Dubuque  Lumber  Co.  v.  Kimball,  111 
Iowa,  48,  82  N.  W.  458;  Mason  v.  Des 
Moines,  308  Iowa,  058,  79  N.  \V.  389. 

In  the  lower  court,  the  plaintiffs  in  error 
(herein)  proceeded  with  their  case  on  the 
theory  that  the  interpretation  they  gave  to 
§  1322  of  the  Code  of  Iowa  was  correct,  and 
that  under  the  statute  shares  of  stock  oi 
national  banks  could  not,  in  Iowa,  be  taxed 
at  more  than  their  book  value,  ascertained 
in  the  manner  they  contend  the  book  value 
and  taxable  value  of  the  shares  should  be 
ascertained.  Then  on  appeal  they  reversed 
their  position  and  contended  that  the  stat- 
ute is  in  conflict  with  the  terms  of  U.  S. 
Rev.  Stat.  §  5219,  U.  S.  Comp.  Stat.  1901. 
p.  3502.  In  otlier  words,  they  proceed  with 
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their  case  in  the  supreme  court  on  an  en- 
tirely different  theory  than  they  held  in  the 
lower  court.  This  is  not  permissible  un- 
der the  Iowa  practice. 

Ross  v.  Hawkeye  Ins.  Co.  supra;  Hopper 
V.  Chicago,  M.  &  St.  P.  R.   Co.  91  Iowa, 
639,  60  N.  W.  487;  Miner  v.  Rhynders,  111 
Iowa,  725,  82  N.  W.  909;  Dormoy  v.  Know 
er,  55  Iowa,  722,  8  N.  W.  670. 

Nor  can  matters  left  out  on  the  trial  in 
the  lower  court  by  oversight  be  supplied  to 
and  brought  into  the  case  in  the  state  su- 
preme court. 

Patterson  v.  Stiles,  6  Iowa,  54;  Latterett 
V.  Cook,  1  Iowa,  I,  63  Am.  Dec.  428;  Braz- 
elton  V.  Jenkins,  Morris  (Iowa)   35. 

These  rules  apply  not  only  to  law  cases, 
but  to  equity  cases  triable  de  novo  as  well. 

Zion  Church  v.  Parker,  114  Iowa,  6,  80 
N.  W.  60;  Wheeler  &  W.  Mfg.  Co.  v.  Has- 
brouck,  68  Iowa,  554,  27  N.  \V.  738. 

The  supreme  court  of  Iowa  could  not 
perform  any  other  function  than  that  of 
determining  the  correctness  of  tlie  assess- 
ment with  reference  to  the  complaints  made 
by  the  appealing  taxpayer  in  the  trial 
court. 

Farmers'  Loan  &  T.  Co.  v.  Fonda,  114 
Iowa,  732,  87  N.  W.  724;  C<?dar  Rapids  & 
M.  C.  R.  Co.  v.  Cedar  Rapids,  100  Iowa,  470, 
76  N.  W.  728. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  an  appeal  under  §  1373  of  the 
Code  of  Iowa,  from  the  action  of  the  mem- 
bers of  the  city  council  of  the  city  of  Esther- 
ville,  Iowa,  sitting  as  a  board  of  equaliza- 
tion and  review,  in  fixing  the  assessed  value 
of  the  shares  of  stock  in  the  plaintiff  bank 
for  the  year  1900.  The  shares  of  stock  in 
the  plaintiff  bank  were  assessed  by  the  as- 
sessor on  the  basis  of  the  book  or  assessed 
value,  obtained  by  adding  the  capital,  sur- 
plus, and  undivided  profits  of  the  bank,  and 
dividing  the  sum  total  by  the  number  of 
shares  of  capital  stock,  to  ascertain  the 
value  of  one  share,  a  proper  deduction  hav- 
ing been  made  on  account  of  real  estate 
owned  by  the  bank.  The  board  of  review 
and  equalization  raised  the  assessed  valua- 
tion of  the  shares  to  $130  per  share.  The 
bank  and  its  shareholders  appeared  before 
the  board,  and  objected  to  its  action  and  to 
the  valuation  fixed  by  them  as  being  in  ex- 
cess of  the  actual  value,  and  exorbitant  and 
unjust.  The  bank  contended  that  the  stock 
was  not  assessed  and  valued  in  proportion  to 
other  like  personal  property  in  the  city  of 
Estherville,  but  was  grossly  in  excess  there- 
of, and  constituted  unfair  and  unequal  taxa- 
tion, and  that  the  taxable  value  of  the 
shares  of  the  stock  in  the  bank  should  be 
found  as  the  assessor  had  previously  found 
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it.  But  the  board  adhering  to  its  own  judg- 
ment, plaintifTs  perfected  an  appeal  to  the 
S45]district  court  of  Emmett  County,  •Io- 
wa. In  that  court  plaintiffs  filed  a  pleading 
containing  a  recital  of  the  facts  and  demand- 
ing relief,  and  reiterating  the  same  conten- 
tion as  made  below,  and  the  same  claim  as  to 
the  proper  manner  to  arrive  at  the  assessable 
valuation  of  said  shares  of  stock.  Answer 
was  filed  in  behalf  of  the  board,  wherein  it 
was  denied  that  the  assessment,  as  raised, 
was  unjust,  and  asserted  that  the  market 
value  was  tlic  proper  criterion  for  valuation, 
and  Uiat  the  actual  and  market  value  of  the 
stock  in  question  was  even  greater  than  that 
fixed  in  the  raised  assessment.  It  was  also 
denied  that  the  assessment  w<is  unfair  as  re- 
lated to  the  assessment  on  other  like  proper- 

ty. 

The  district  court  sustained  the  action  of 
the  l>oard  of  review,  whereupon  the  case  was 
ap])caletl  to  the  supreme  court  of  Iowa, 
which  afllrmed  the  decree  of  the  district 
court.  130  Iowa,  203,  112  N.  VV.  829.  In 
the  supreme  court  it  was  contended  for  the 
first  time  that  the  action  of  the  board 
worked  a  violation  of  §  5210  of  the  United 
SStates  K^viscd  Statutes  (U.  S.  Comp.  Stat. 
1001,  p.  3r)02),  touching  upon  state  tax- 
ation of  national  bank  shares.  Because  of 
the  fact  that  such  matter  was  not  presented 
to  the  hoard  or  suggested  on  the  trial  in 
the  court  below,  the  supreme  court  refused 
to  iMiltMlain  the  question.  What  the  court 
said  was  this: 

**In  doing  so  we  shall  first  dispose  of  a 
matter  of  contention  brought  forward  for 
the  first  time  in  argument  in  this  court. 
I'his  contention  is,  throiigli  the  action  of  the 
defendant  board,  as  c«)niplaincd  of,  there  was 
workiHl  a  violation  of  §  5210  of  U.  S.  Re- 
vised Statutes,  having  to  do  with  tlie  sub- 
ject of  state  taxation  of  national  hank 
shares.  As  confessedly  such  matter  was 
not  presented  to  the  hoard,  or  sug- 
gested on  the  trial  in  the  court  below, 
we  cannot  give  consideration  thereto  on 
merits  in  this  court.  But  this  is  to  follow 
our  re|>eated  decisions  bearing  on  the  sub- 
ject. Cedar  Hapids  &  M.  C.  R.  Co.  v.  Cedar 
Kapids,  loo  Iowa.  470,  70  N.  \V.  728;  Kar 
mer's  Ijnan  &  T.  Co.  v.  Fonda,  114  Iowa,  728, 
87  X.  W.  724." 

And  further: 

**0n  appeal  t'  the  district  court,  the  stat- 
ute (Co<le,  §  13V:<)  provides  for  a  hearing  as 
S  f6]in  equity.  This,  however,  is  not  to  'be 
construed  as  clothing  the  court  with  juris- 
diction to  sit  as  an  assessing  tribunal.  Frost 
▼.  Ikiard  of  Review,  114  Iowa,  103,  80  N. 
W.  213;  Farmers'  I»an  &.  T.  Co.  v.  Fonda, 
supra." 

We  are  met  at  the  threshold  by  a  motion 
to  dismiss  for  want  of  jurisdiction.  It  was 
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ruled  in  Tyler  v.  Registration  Ct.  Judges, 
179  U.  S.  408,  45  L.  ed.  252,  21  Sup.  Ct 
Rep.  206,  that  although  "it  is  true  that  un- 
der the  third  clause  of  §  709  [of  the  Revised 
Statutes],  U.  S.  Comp.  Stat.  1901,  p.  576, 
where  a  title,  right,  privilege,  or  immunity 
is  claimed  under  Federal  law,  such  title, 
etc.,  must  be  'specially  set  up  or  claimed,' 
and  that  no  such  provision  is  made  as  to 
cases  within  the  second  clause,  involving  the 
constitutionality  of  state  statutes  or  au- 
thorities, but  it  is  none  the  less  true  that  the 
authority  of  such  statute  must  'be  drawn  in 
question'  by  someone  who  has  been  affected 
by  the  decision  of  a  state  court  in  favor  of 
its  validity,  and  that,  in  this  particular,  the 
three  clauses  of  the  section  are  practically 
identical." 

In  order  to  give  this  court  jurisdiction  of 
a  writ  of  error  to  the  highest  court  of  a 
state  in  which  a  decision  could  be  had,  it 
must  appear  affirmatively  that  a  Federal 
question  was  presented  for  decision,  that  its 
decision  was  necessary  to  the  determination 
of  the  cause,  and  that  it  was  actually  de- 
cided, or  that  the  judgment  rendered  could 
not  have  been  given  without  deciding  it. 

The  only  complaint  made  before  the  re- 
viewing board  and  the  district  court  was 
tliat  the  assessment  was  in  excess  of  the 
actual  value  of  such  stock,  and  exorbitant 
and  unjust,  and  that  the  taxable  value  there- 
of should  be  no  greater  sum  than  is  obtained 
by  adding  the  capital,  surplus,  and  undivid^ 
cd  profits  of  said  bank,  subtracting  there* 
from  the  amount  of  the  bank's  capital  in- 
vested in  real  estate,  and  dividing  the  re- 
mainder by  the  number  of  its  shares  ot 
capital  stock  to  obtain  the  true  assessable 
value  of  one  share  of  stock;  also  that  "said 
stock  is  not  assessed  and  valued  in  pro- 
f)ortion  to  other  like  personal  property  in 
the  city  of  Kstherville,  but  is  grossly  in 
excess  thereof,  and  unfair  to  these  appel- 
lants, and  is  unc<]ual  taxation." 

•'lliese  were  not  Federal  questions.  [847 
Xo  mention  of  the  national  banking  act  was 
made,  nor  any  right  or  privilege  claimed  un- 
der it,  nor  were  the  provisions  of  the  Re- 
vised Statutes  invoked,  by  name  or  other- 
wise. There  was  no  assertion  of  an  issue 
in  the  case  claiming  the  local  statutes  to  be 
in  conflict  with,  or  repugnant  to  the  terms 
of,  §  5210  of  the  Revised  Statutes,  or  the 
Constitution  of  the  United  States.  Plain- 
tiffs filed  a  written  pleading  in  the  district 
court,  in  which  they  set  out  all  proceedings 
leading  up  to  the  appeal  and  the  grounds 
for  their  complaint  against  the  action  of 
the  equalization  board,  and  when  the  case 
went  to  trial  filed  an  amendment,  alleging 
the  additional  grievance  of  inequality. 
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Section  1322  of  the  Iowa  Code  reads  as 
folloivs: 

*'Xational,  State,  and  Savings  Banks. — 
Shares  of  stock  of  national  banks  shall  be 
assessed  to  the  individual  stockholders  at 
the  place  where  the  bank  is  located.  Shares 
of  stock  of  state  and  savin[^  banks  and  loan 
and  trust  companies  shall  be  assessed  to 
such  banks  and  luan  and  trust  companies, 
and  not  to  the  individual  stockholders.  At 
the  time  the  assessment  is  made,  the  ofTicers 
of  national  banks  shall  furnish  the  assessor 
with  a  list  of  all  the  stockholders  and  the 
number  of  shares  owned  by  each,  and  he 
shall  list  to  each  stockholder,  under  the 
head  of  corporation  stock,  the  total  value 
of  such  shares.  To  aid  the  assessor  in  fixing 
the  value  of  such  shares,  the  corporation 
shall  furnish  him  a  verified  statement  of 
all  the  matters  provided  in  the  preceding 
section,  which  shall  also  show,  separately, 
the  amount  of  capital  stock,  and  the  sur- 
plus and  undivided  earnings,  and  the  asses- 
sor, from  such  statement  and  other  infor- 
mation he  can  obtain,  including  any  state- 
ment furnished  to  and  information  obtained 
by  the  auditor  of  state,  which  shall  be  fur- 
nished him  on  request,  shall  fix  the  value 
of  such  stock,  taking  into  account  the  capi- 
tal, surplus,  and  undivided  earnings.  In  ar- 
riving at  the  total  value  of  the  shares  oi 
stock  of  such  corporations,  the  amount  of 
their  capital  actually  invested  in  real  estate 
owned  by  them  [and  in  the  shares  of  stock 
S48]of. corporations  'owning  only  the  real 
estate  (inclusive  of  leasehold  interest,  if 
any)  on  or  in  which  the  bank  or  trust  com- 
pany is  located]  shall  l>e  deducted  from  the 
real  value  of  such  shares,  and  such  real  es- 
tate shall  be  assessed  as  other  real  estate, 
and  the  property  of  such  corporations  shall 
not  be  otherwise  assessed." 

But  the  court  hold  that  the  assessor  need 
not  rely  entirely  upon  the  statements  which 
the  bank  is  required  by  the  section  to  fur- 
nish, but  mirrht  take  into  consideration  oth- 
er information  he  iiii«;ht  obtain,  and,  con- 
struing that  section  in  connection  with  § 
1305  of  the  Code,  readinjr,  **AII  property 
subject  to  taxation  shall  be  valued  at  its 
actual  value.  .  .  .  Such  assessed  value 
shall  ...  be  taken  and  considered  as 
the  taxable  value  of  such  property,  .  .  . 
upon  which  the  levy  shall  Ik*  made.  Actual 
value  of  property,  as  used  in  this  chapter, 
shall  mean  its  value  in  the  market  in  the 
ordinary  course  of  trade,"  found  that  the 
shares  should  lie  assessed  at  their  market  or 
sale  values;  and  then  the  court  proceeded  to 
ascertain,  on  the  facts,  whether  the  shares 
were  taxed  at  more  than  their  market  value, 
and  whether  at  a  greater  rate  in  proportion 
to  the  value  of  other  like  personal  property. 
If  plaintiffs  in  error  believed  that  the  lo- 
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cal  statute  was  unconstitutional  and  invalid 
because  of  conflict  with  the  Federal  Consti- 
tution or  statute,  they  could  and  should 
have  said  so;  but  the  validity  of  the  act 
was  nowhere  specifically  drawn  in  question. 
Writ  of  .error  dismissed* 


•BARTON  W.  KUHN,  Plff.  in  Xrr.,  [849 

V. 

FAiroiONT    COAL   COMPANY,    Deft,    in 

Err. 

(See  S.  C.  Reporter's  ed.  349-372.) 

Federal  courts  <—  following  state  court 
decisions  —  subjacent  support  —  deci- 
sion after  rights  of  parties  are  fixed. 

A  decision  of  the  highest  state  court  that 
the  grantor  in  a  deed  conveying  the  coal 
under  a  tract  of  land,  with  the  right  to  en- 
ter upon  and  under  said  land,  and  to  mine, 
excavate,  and  remove  all  of  the  coal,  cannot 
maintain  an  action  for  damages  in  tort, 
founded  upon  the  failure  of  the  grantee  or 
his  successors  to  leave  sufficient  support  to 
the  overlying  or  surface  land,  is  not  bind- 
ing upon  the  Fe<leral  courts  in  a  similar  ac- 
tion based  on  almost  identical  facts  and  cir- 
cumstances, the  granting  clause  o{  the  two 
deeds  being  in  fact  identical,  where  such 
decision  was  handed  down  after  the  deed 
upon  which  the  defendant  relies  was  exe- 
cuted, and  after  the  injury  complained  of 
was  sustained,  and  the  action  begun,  and 
where  the  point  decided  had  not  been  pre- 
viously adjudged  by  the  state  supreme 
court. 

[For  other  cases,  see  Courts,  Vll.  c,  io  Difirest 
Sup.   Ct.   1008.] 

[No.  50.] 

Note.  —  As  to  state  decisions  and  laws  as 
rules  of  decision  in  Federal  courts — see  notes 
to  Wilson  V.  Pcrrin,  11  ('.  C.  A.  71;  Hill  v. 
I  lite,  29  C.  C.  A.  553;  GrifTm  v.  Overman 
Wheel  Co.  9  C.  C.  A.  648;  Elmendorf  v. 
Tavlor,  6  L.  ed.  U.  S.  290;  Jackson  ex  dem. 
St.*John  V.  Chew,  6  L.  ed.  U.  S.  583;  United 
States  ex  rel.  Butz  v.  Muscatine,  19  L.  ed. 
I'.  S.  490;  Clark  v.  Graham,  5  L.  ed.  U.  S. 
334;  Forepaugh  v.  Delaware,  L.  &  W.  R.  Co. 
5  L.R.A.  508;  and  Mitchell  v.  Burlington, 
18  L.  ed.  U.  S.  351. 

On  right  to  subjacent  support  of  coal 
lands — see  note  to  Griffin  v.  Fairmont  Coal 
Co.  2  L.R.A.(N.S.)  1115. 

On  the  liability  of  a  lessor  of  a  mining 
right  for  injury  to  surface — see  note  t<i 
(*an)pbel1  v.  Louisville  Coal  Min.  Co.  10 
L.R.A.(N.S.)  822. 

As  to  injunction  against  removal  of  sub- 
jacent support  by  mining — see  Berkev  v. 
Rerwind-White  Coal  Min.  Co.  16  L.R.A. 
(N.S.)   851. 

On  the  liability  for  the  itnnoval  of  lateral 
and  sul)jac«»nt  support — see  note  to  Kansas 
City  Northwestern  R.  Co.  v.  Schwake,  68 
L.R.A.  073. 
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Argued  December  3,  6,  1900.    Decided  Janu- 
ary 3,  1910. 

r-wN  A  CERTIFICATE  from  the  United 
(  f  States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit,  presenting  the  question 
whether  the  Federal  courts  are  bound  by  a 
decision  of  the  highest  state  court  on  tlic 
question  of  subjacent  support,  handed  down 
after  the  rights  of  the  parties  were  fixed. 
Answered  in  the  negative. 

The  facts  are  stated  in  the  opinion. 

Mr.  Homer  W.  Williams  argued  the 
cause  and  filed  a  brief  for  Kuhn: 

No  rule  of  property  has  been  established. 
Ryan  v.  Staples,  23  C.  C.  A.  541,  40  U. 
a  App.  427,  76  Fed.  721. 

All  the  cases  hold  that  decisions  of  a 
state  court,  even  when  decided  upon  a  stat- 
ute or  upon  the  principle  of  an  established 
rule  of  property,  do  not  preclude  the  United 
States  court  from  passing  upon  the  question 
if  the  contract  out  of  which  the  cause  of 
action  arose  was  executed,  or  the  right  of 
action  accrued,  before  the  decision  of  the 
state  court. 

Swift  V.  Tyson,  16  Pet.  1,  ]0  L.  ed.  805; 
Rowan  v.  Runnels,  5  IIow.   134,  12  L.  ed. 
85;  GrilTm  v.  Overman  Wheel  Co.  9  C.  C.  A. 
548,  21   U.  S.  App.  161,  01   Fed.  568;  Law- 
rence V.  Wickware,  4  McLean,  50,  Fed.  Cas. 
No.  8,148;   Pease  v.  Peck,  18  How.  509,  1.') 
L.  ed.    520;    Roberts   v.    Bolles,    101    U.    S. 
119,  25  L.  ed.  880;  Burgess  v.  Seligman,  107 
U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct.  Rep.  ]0; 
Detroit  v.  Detroit  City  R,  Co.  55  Fed.  569; 
King  V.  Dundee  Mortg.  &,  Trust  Invest.  Co. 
28  Fed.   33;    Groves  v.   Slaughter,   16   Pet. 
497,  10  L.  ed.  818;  Sims  v.  Hundley,  6  How. 
1,  12  L.  ed.  319;  Enfield  v.  Jordan,  119  U. 
S.  680,  30  L.  ed.  623,  7  Sup.  Ct.  Rep.  358; 
Bolles  V.  Brim  field,  120  U.  S.  759.  30  L.  ed. 
780,  7  Sup.  Ct.  Rep.  730;  Barnuni  v.  Okolo- 
na,  148  U.  S.  393,  37  L.  ed.  495,  13  Sup.  Ct. 
Rep.  638;   Gibson  v.   Lyon,   115  U.  S.   439, 
20  L.  ed.  440,  0  Sup.  Ct.  Rep.  129;  Chicago 
V.  Robbins,   2    Black,   418,    17    L.   ed.   298; 
Hill  v.  Hite,  29  C.  C.  A.  553  note;  Central 
Trust  Co.  v.  Citizens'  Street  R.  Co.  82  Fed. 
1;  Louisville   Trust   Co.   v.    Cincinnati,   22 
C.  C.  A.  334,  47  U.  S.  App.  36,  76  Fed.  290; 
Jones  v.   Great   Southern    Fireproof   Hotel 
Co.  79  Fed.  477,  30  C.  C.  A.  108,  58  U.  S. 
App.  397,  86  I'od.  370;  Hartford  F.  Ins.  Co. 
▼.  Chicago,  M.  &  St.  P.  R.  Co.  62  Fed.  904; 
Kartliolomew  v.  Austin,  29  C.  C.  A.  508,  52  U. 
S.  App.  512,  85  Fed.  359;  Speer  v.  Kearney 
County,  32  C.  C.  A.  101,  60  U.  S.  App.  38, 
88  Fed.  749;  Clapp  v.  Otoe  County,  45  C.  C. 
A.  579,  104  Fed.  473;  Southern  Pine  Co.  v. 
Hall,  44  C.  C.  A.  303,  105  Fed.  84;   United 
SUtes  Sav.  k  L.  Co.  v.  Harris,  113  Fed.  36. 
The  decision  of  a  state  court  should  not 
54  L.  ed. 


be  followed  to  such  an  extent  as  to  make  a 
sacrifice  of  truth,  justice,  and  law. 

Faulkner  v.  Hart,  82  N.  Y.  416,  37  Am. 
Rep.  574. 

The  mere  construction  of  a  will  by  a  state 
court  does  not,  as  the  construction  of  a 
statute  of  the  state,  constitute  a  rule  of  de- 
cision for  the  courts  of  the  United  States. 

Lane  v.  Vick,  3  How.  464,  11  L.  ed.  681. 

On  a  question  not  of  local  law,  but  of 
general  jurisdiction,  this  court  will  exercise 
its  own  judgment,  uncontrolled  by  the  de- 
cisions of  the  several  courts. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Prentice, 
147  U.  S.  101,  37  L.ed.  97,  13  Sup.  Ct.  Rep. 
261.  See  also  Judge  Goff  in  King  Iron 
Bridge  Co.  v.  Harrison  County,  in  August, 
1892. 

A  decision  of  a  state  court  upon  the  con- 
struction of  a  deed  as  to  matters  and  lan- 
guage belonging  to  the  common  law,  and 
not  to  any  local  statute,  although  enti- 
tled to  high  respect,  is  not  conclusive  upon 
the  court. 

Foxcroft  V.  Mallett,  4  How.  353,  11  L. 
ed.  1008. 

Mr.  Edward  A.  Brnnnon  argued  the 
cause  and  filed  a  brief  for  the  Fairmont 
Coal  Company: 

Federal  courts  follow  decisions  of  the 
highest  state  courts  in  construing  instru- 
ments passing  title  to  real  estate  within 
the  particular  state. 

Boyle  V.  Zacharie,  6  Pet.  648,  8  L.  ed. 
532;  Russell  v.  Southard,  12  How.  139,  13 
L.  ed.  927;  De  Vaughn  v.  Hutchinson,  165 
U.  S.  566,  41  L.  ed.  827,  17  Sup.  Ct.  Rep. 
461;  Clarke  v.  Clarke,  178  U.  S.  186,  44  L. 
ed.  1028,  20  Sup.  Ct.  Rep.  873;  Oliver  v. 
Clarke,  45  C.  C.  A.  300,  106  Fed.  402; 
Berry  v.  Northwestern  k  P.  Hypotheek 
Bank,  35  C.  C.  A.  185,  93  Fed.  44;  Brine  v. 
Hartford  F.  Ins.  Co.  96  U.  S.  627,  24  L.  ed. 
858;  Abraham  v.  Casey,  179  U.  S.  210,  45 
L.  ed.  156,  21  Sup.  Ct.  Rep.  88;  Claiborne 
V.  Brooks,  111  U.  S.  400,  28  L.  ed.  470,  4 
Sup.  Ct.  Rep.  489;  Bucher  v.  Cheshire  R. 
Co.  125  U.  S.  555,  ai  L.  ed.  795,  8  Sup.  Ct. 
Rep.  074;  Williams  v.  Kirtland,  13  WalL 
306,  20  L.  ed.  083;  Arndt  v.  Griggs,  134  U. 
S.  316,  33  L.  ed.  918,  10  Sup.  Ct.  Rep.  657; 
Suydam  v.  Williamson,  24  How.  427,  16  L. 
ed.  742;  Chicago  v.  Robbins,  2  Black,  418, 
17  L.  ed.  298;  Green  v.  Noal,  6  Pet.  291, 
290,  8  L.  ed.  402,  404;  Warhurton  v.  White, 
176  U.  S.  484,  44  L.  ed.  555,  20  Sup.  Ct. 
Rep.  404;  11  Cyc.  Law  &  Proc.  pp.  903, 
904;  Buford  v.  Kerr,  33  C.  C.  A.  100,  62 
U.  S.  App.  270,  90  Fed.  513;  Foster  v.  Elk 
Fork  Oil  &  Gas  Co.  32  C.  C.  A.  500,  61 
U.  S.  App.  576,  90  Fed.  178;  RoberU  t. 
Lewis,  153  U.  S.  367,  38  L.  ed.  747,  14  Sup. 
Ct  Rep.  945;  Lowndes  v.  Huntington,  153 
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U.  S.  1,  38  L.  ed.  616,  14  Sup.  CL  Rep.  75S; 
Moores  T.  Citiwna'  Nat.  Bank,  104  U.  S. 
C26,  86  L.  rd.  BTO;  ForB>-th  v.  Hammond, 
lOT  V.  S.  618,  4]  L.  ed.  1100,  17  Sup.  Ct. 
Rep.  606;  WilkM  Couniy  t.  Coler,  .180  V. 
8.  606,  4S  L.  ed.  6(2,  Z\  Sup.  Ct.  Rep.  45B; 
BeauKgard  v.  Xew  Orleans,  IB  Hi>w.  497, 
IS  U  ed.  489;  Jackaon  ex  dem.  St.  Jolm  v. 
Chew,  12  niieat  163,  6  L.  ed.  583;  Wabash 
K.  Co.  T.  Adelbrrc  Collc^,  SOS  U.  S.  38. 
6S  L.  ed.  379,  28  Sup.  Ct.  Rep.  4B2;  Hiscoek 
T.  Varick  Bank,  200  U.  S.  28,  61  L.  ed. 
MS,  27  Sup.  Ct.  Rap.  USl;  Tmcy  *.  Gmi- 
berg,  205  U.  S.  170,  51  L.  ed.  755,  27  Sup, 
Ct.  Itep.  46] ;  Chanter'  v.  Kclacv.  203  I'.  S. 
406.  51  1^  ed.  882,  27  Sup.  Ct.  Rep.  530; 
Balated  y.  ButUr,  140  U.  S.  273,  36  L.  cd. 
484,  11  Sup.  Ct.  Rep.  782;  Ridings  t.  Jolm- 
•on,  128  U.  S.  212,  32  L.  ed.  401,  D  Sup.  Ct. 
Rep.  72;  Gormler  v.  Clark,  134  U.  S.  338, 
33  L.  ed.  909,  10  Sup.  Ct.  Itep.  554;  Cletnent 
I.  Packer,  125  U.  S.  309,  31  L.  ed.  721,  8 
Sup.  Ct.  Rep.  907;  Hanrick  v.  Pntrii^k,  110 
V.  S.  166,  20  L.  «\.  398,  7  Sup.  Ct.  Hi-p. 
147;  Bryan  t.  Willard,  21  W.  Va.  G5; 
Slaughter  t.  Glenn,  08  U.  8.  212,  25  L.  ed. 
122;  Davie  v.  Mason,  1  Pet.  603,  7  L.  ed. 
230. 

Tliere  are  cases  holding  that  a  Fnleral 
conrt  will  not  be  bound  by  state  decisions, 
bat  wili  exercise  its  oun  inde|>endent  judg- 
ment, though  that  judgment  difTer  from 
•tate  decisions.  Such  is  the  case  in  suits 
involving  general  commercial  Ian-,  the  law 
of  insurance,  the  law  of  fetlow-servsntcy, 
and  some  oUiera  of  like  nature,  depending 
on  general  law  applicable  the  country  over. 

Lane  v.  Vick,  3  How.  484,  11  L.  ed.  C81  ; 
Hartford  F.  Ins.  C6.  v.  Chicngo,  M.  k  St. 
P.  R.  Co.  175  U.  S,  91,  44  L.  ed.  81,  20 
Sup.  Ct.  Rep.  33;  Burgess  v.  Scli^mmn,  107 
U.  8.  20,  27  L.  ed.  36D,  2  Sup.  Ct.  Rep,  10; 
Rowan  v.  Runnels,  5  How.  134,  12  L.  ed. 
85;  Douglnas  t.  Pike  County.  101  U.  a  0S7, 
25  L.  ed.  971. 

But  in  Swift  V.  Tyson,  16  Pet.  1,  10  L. 
ed.  805,  white  it  is  stated  tlint  in  certain 
caaes  the  Federal  court  may  net  on  its  own 
independent  judgment  in  such  cases,  it  is 
admitted  and  slated  tliat  where  rights 
and  titles  to  things  having  a  permanent 
locality,  such  as  rights  and  titles  to  real  es- 
tate, and  otltcr  matters  immoval>te  and 
intraterritoriat  in  their  nature  and  ctiur 
ftet«r,  are  concerned,  ttie  state  decision  gov- 

In  Baikam  v.  Woodstock  Iron  Co.  164  U. 
S.  177,  38  L.  ed,  953,  14  Sup.  Ct.  Rep.  1010, 
Ur.  Justice  Whlt«  atiowa  clearly  the  dli>- 
Unction  between  the  ease  of  Leffingwelt  v, 
Warren,  2  Black,  609,  17  L.  ed.  201,  and 
that  of  Burgess  v.  Seligman,  supra,  whieh 
latter  is  often  relied  upon  ns  authorixing 
tAe  United  Statea  eourls  to  form  an  Inde- 


pendent  judgment;  but  Justice  White  sbom 
that  the  latter  ease  alTord*  no  such  authori- 
ty in  such  a  cose  as  J.^Qingu'ctl  t.  Warren, 
which  turned  upon  the  construction  of  • 
state  statute  of  limitations  as  to  real  estate 
within  a  state. 

The  mere  fact  that  a  contract  (the  deed 
here)  conveying  really  was  made  or  &  suit 
was  instituted  in  a  Fe'ieral  court,  or  a 
cause  of  action  had  arisen  before  the  dc. 
cisioQ  of  the  question  as  to  the  cunstnlctinii 
of  the  contract  hy  tlie  highest  stale  court, 
does  not  change  this  rule.  If  the  state 
court  decides  first  upon  the  true  construc- 
tion of  such  contract  conveying  realty,  the 
Federal  court  will  follow  the  state  court, 
no  matter  when  it  took  juriadiclinn  of  a 
similar  case  (Western  U.  Tcle^.  Co.  v.  Poe. 
04  Fed.  B;  Stutsman  v.  Wallace,  142  U.  S, 
2D3,  3o  L.  ed.  1018,  12  Sup.  Ct  Rep.  227; 
Roberts  v.  Lewis,  supra).  This  rule  is  es- 
pecially true  in  cases  where  the  lii;;liest 
state  courts  have  already  construed  instru. 
menta  passing  title  to  real  estate  within  tli(- 
particular  state  (De  Vailglm  v.  Hutchin- 
son; Clarke  v.  Clarke;  Brine  v.  Hartford 
F.  Ins.  Co.;  and  Abraham  v.  Casey, — su. 
priL).  The  que'tions  involved  in  this  case 
were  not  passed  upon  by  the  Federal  cir- 
cuit powrt  until  after  a  most  careful  eoiiaid- 
cratiun  and  adjudication  of  the  some  quea- 
lions  by  the  highest  court  of  Weat  Vir- 
ginia. 

Mr.  Z.  Taylor  Vinson  also  argued  the 
cause,  and,  with  Messrs.  Vinson  h,  Tlioni]v 
son,  filed  a  brief  for  the  Fairmont  Coal 
Company : 

The  fact  (liat  the  deeit  under  cnsidcra- 
tioR  waa  e\ecutcil  berore  the  hiiuging  uf 
this  action,  and  the  decision  in  the  GrilTiu 
Case  had  been  rendered,  but  not  liecunie 
final,  cannot  nlTect  the  iliity  of  the  Federal 
courts  to  follow  the  decision  of  tlic  state 
court  when  identie.illy  the  same  question 
is  presented  to  them. 

Ilartfnrd  K.  Ins.  Co.  v.  Chicngo,  M.  4 
St.  P.  It.  Co.  17i  f.  S.  Bl-lOS.  44  L.  ed. 
84-02,  20  Sup.  Ct-  Bep.  3:1:  Rouan  v.  Run- 
nels, 5  How.  134,  139,  12  L.  ed.  K5.  87; 
Morgan  v.  Curtenius.  20  How.  1,  15  L.  cd. 
823;  Fairfield  v.  Gallatin  County.  100  U.  S. 
47,  52,  25  L.  ed.  544,  54C;  Burgess  v.  Selig- 
man, 107  U.  S.  20,  35.  27  I*.  c<l.  353,  3li.i,  2 
Sup.  Ct.  Rep.  10;  Bausernuiu  v.  Ulunt.  147 
U.  a  647,  053-656,  37  U  ed.  316,  318-320, 
13  Sup.  <t.  Rep.  460;  Williama  v.  Egglcs- 
toH,  170  U.  S.  304.  311,  42  L.  cd.  1047. 
1040,  18  Sup.  CI.  Rep.  017;  Sioux  City 
Terminal  R.  4  Warcliouse  Co.  v.  Trust 
Co.  of  N.  A.  173  I',  S.  90,  43  L,  ed.  628, 
19  Sup.  Ct  Rep.  341  ;  Wade  v.  Travis  Coun- 
ty, 174  V.  S.  499,  43  L,  ed.  1000,  10  Sup.  Ct 
Rep.  7]Si  Polk  r.  Wendal,  9  Crauch,  87, 
SIS  u.  s. 


1909. 


KUBN  ▼.  Faibmont  Coal  Co. 


353 


8  L.  ed.  665;  Luther  v.  Borden,  7  How.  1, 
40,  12  L.  ed.  58J,  598;  Nesmith  v.  Sheldon, 
7  How.  812,  12  L.  ed.  925;  Jefferson  Branch 
Bank  v.  Skelly,  1  Black,  436,  17  L.  ed.  173; 
Leffingwell  v.  Warren,  2  Black,  699,  17 
L.  ed.  261;  Christy  v.  Pridgeon,  4  Wall. 
190,  18  L.  ed.  322;  Post  v.  Kendall  County, 
105  U.  S.  067,  26  L.  ed.  1204;  Bucher  v. 
Cheshire  R.  Co.  125  U.  S.  665,  31  L.  ed. 
795,  8  Sup.  Ct.  Rep.  974. 

The  construction  of  deeds  for  the  trans- 
fer of  land  between  private  parties,  given 
by  the  highest  court  of  the  state  in  which 
the  land  lies,  will  be  adopted  and  followed 
by  the  Federal  courts  whenever  the  same 
question  is  presented  to  them. 

East  Central  Eureka  Min.  Co.  v.  Central 
Eureka  Min.  Co.  204  U.  S.  266,  272,  51 
L.  ed.  476,  481,  27  Sup.  Ct.  Rep.  258;  Brine 
V.  Hartford  F.  Ins.  Co.  96  U.  S.  027,  030, 
24  L.  ed.  858,  861;  De  Vaughn  v.  Hutchin- 
son, 165  U.  S.  500,  570,  41  L.  ed.  827,  829, 
17  Sup.  Ct.  Rep.  401;  United  States  v. 
Crosby,  7  Cranch,  115,  3  L.  ed.  287;  Clark 
V.  Graham,  0  Wheat  577,  5  L.  ed.  334; 
McGoon  v.  Scales,  9  Wall.  23,  19  L.  ed.  645; 
Olcott  V.  Bynum,  17  Wall.  44,  21  L.  ed.  670; 
Ex  parte  McNiel,  13  Wall.  230,  20  L.  ed. 
624. 

The  Federal  courts  will  lean  toward  an 
igreement  of  views  with  the  state  courts  if 
the  question  seems  to  tlicm  balanced  with 
doubt, — a  principle  reinforced  by  the  later 
cases. 

Tampa  Waterworks  Co.  v.  Tampa,  199 
U.  S.  244,  50  L.  ed.  170,  20  Sup.  Ct.  Rep. 
23;  Mead  v.  Portland,  200  U.  S.  103,  50 
h  ed.  420,  20  Sup.  Ct.  Rep.  171 ;  Burgess  v. 
Seligman,  107  U.  S.  20,  27  L.  ed.  359,  2 
Sup.  Ct.  Rep.  10;  Wilson  v.  Standcfcr,  184 
^'  8.  399-412,  46  L.  ed.  612-618,  22  Sup. 
<^t.  Rep.  384;  Bienville  Water  Supply  Co. 
^-  Mobile,  180  U.  S.  212,  220,  46  L.  ed.  1132, 
1135,  22  Sup.  Ct.  Rep.  820;  Chicago  Thco- 
'"frical  Seminary  v.  Illinois,  188  U.  S.  002 
^75,  677,  47  L.  ed.  041-049,  650,  23  Sup.  Ct. 
«ep-  386. 

^  Tlie  construction  placed  upon  the  deed 
•n  the  GrifTm  Case  by  the  supreme  court  of 
^PP^als  of  West  Virginia  announced  no  new 
^^^^  of  interpretation  of  deeds,  but,  on  the 
contrary,  foHowed  strictly  a  line  of  de- 
^""ons  of  that  court  and  the  court  of  ap- 
Ms  of  Virginia,  made  a  long  time  prior  to 
f"e  (late  of  the  detd  from  GrilBn  to  Camden, 
»n  1889. 

^^urst  v.  TTurst,  7  W.  Va.  339 ;  SnodgrasH 
^- Wolf,  n  \v.  Va.  158;  Barber  v.  Fire  & 
J*-  1»8.  Co.  10  W.  Va.  658,  37  Am.  Rep. 
^"^;  O'Hrien  v.  Brice,  21  W.  Va.  704;  Gib- 
!fy  V.  Fitzsimmons,  45  W.  Va.  334,  32  S. 
g'  1^9;  Long  V.  Ferine,  41  W.  Va.  314,  23 

•  *''•  611;   McDougal  v.  Musgrave,  46  W, 
:]'  '^O,   33    S.    E.   281;    2    Minor,    Inst* 
**  li.  ed. 


pp.  996,  1006-4-2;  Carrington  t.  Goddin, 
13  Gratt.  687;  Wilson  v.  Langhorne,  102 
Va.  631,  47  S.  E.  871 ;  King  v.  Norfolk  & 
W.  R.  Co.  99  Va.  625,  39  S.  E.  701. 

The  rule  that  deeds  of  conveyance  will  be 
construed  most  strongly  against  the  grant- 
or, and  in  the  absence  of  ambiguous  lan- 
guage in  the  instrument  itself,  the  courts 
will  not  write  into  these  instruments  new 
covenants  and  reservations  which  the  par- 
ties expressly  and  intentionally  omitted,  has 
been  established  and  followed  in  Virginia 
and  West  Virginia  by  an  unbroken  course 
of  decisions  which  have  become  rules  of 
property  in  these  states.  To  depart  from 
these  rules  now  would  introduce  confusion 
and  disturbance  in  our  land  titles.  This 
rule  is  the  doctrine  of  the  Supreme  Court 
of  the  United  States. 

Gavinzel  v.  Crump,  22  Wall.  308,  319, 
22  L.  ed.  783,  785;  Baltzer  v.  Raleigh  & 
A.  Air  Line  R.  Co.  116  U.  S.  634,  647,  29 
L.  ed.  605,  509,  6  Sup.  C*t.  Rep.  216;  Dela- 
ware &  H.  Canal  Co.  v.  Pennsylvania  Coal 
Co.  8  Wall.  276,  278,  19  L.  ed*^.  349. 

The  Federal  courts  will  follow  decisions 
of  the  highest  courts  of  the  state  that  have 
become  rules  of  property. 

Bucher  v.  Cheshire  R.  Co.  125  U.  S.  583, 
31  L.  ed.  798,  8  Sup.  Ct.  Rep.  974;  Clarke 
V.  Clarke,  178  U.  S.  186,  44  L.  ed.  1028,  20 
Sup.  Ct.  Rep.  873;  Palmer  v.  Low,  98  U.  S. 
11,  25  L.  ed.  62;  Suydam  v.  Williamson, 
24  How.  427,  16  L.  ed.  742;  Derby  v. 
Jacques,  1  Cliff.  425,  Fed.  Cas.  No.  3,817; 
New  York  Secur.  &  T.  Co.  v.  Lombard  In- 
vest Co.  65  Fed.  271;  Orvis  v.  Powell,  98 
U.  S.  177,  25  L.  ed.  238;  Wade  v.  Travis 
County,  174  U.  S.  508,  43  L.  ed.  1064,  19 
Sup.  Ct.  Rep.  715;  Stutsman  County  v. 
Wallace,  142  U.  S.  203,  35  L.  ed.  1018,  12 
Sup.  Ct  Rep.  227;  United  States  Sav.  & 
L.  Co.  v.  Harris,  113  Fed.  27;  Wheeling 
Bridge  &  Terminal  R.  Co.  v.  Reymann 
Brewing  Co.  32  C.  C.  A.  571,  61  U.  S.  App. 
531,  90  Fed.  189;  Madisonville  Traction  Co. 
V.  St  Bernard  Min.  Co.  190  U.  S.  239,  49 
L.  ed.  402,  25  Sup.  Ct  Rep.  251;  Hartford 
F.  Ins.  Co.  V.  Chicago,  M.  &  St  P.  R.  Co. 
175  U.  S.  100,  44  L.  ed.  89,  20  Sup.  Ct  Rep. 
33;  North  Carolina  Min.  Co.  v.  Westfeldt, 
151  Fed.  290;  Troy  Wagon  Works  Co.  v. 
Hancock,  81  C.  C.  A.  595,  152  Fed.  605. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  case  is  here  on  a  question  propound- 
ed under  the  authority  of  the  judiciary  act 
of  March  3d,  1891,  relating  to  the  jurisdic- 
tion of  the  courts  of  the  United  States.  26 
Stat,  at  L.  826,  chap.  617,  §  6,  U.  S.  Comp. 
Stat  1901,  p.  549.  The  facts  out  of  which 
the  question  arises  are  substantially  as  will 
be  now  stated. 
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On  the  2l8t  day  of  November,  1889,  the 
plaintiff,  Kuhn,  a  citizen  of  Ohio,  sold  and 
conveyed  to  Camden  all  the  coal  underlying 
&  certain  tract  of  land  in  West  Virginia  oi 
which  he,  Kuhn,  was  the  owner  in  fee.  The 
deed  contained  these  clauses:  "The  parties 
of  the  first  part  do  grant  unto  the  said  John- 
son N.  Camden  all  the  coal  and  mining 
privileges  necessary  and  convenient  for  the 
removal  of  the  same,  in,  upon,  and  under  a 
certain  tract  or  parcel  of  land  situated  in 
the  county  of  Marion,  on  the  waters  of  the 
West  Fork  river,  bounded  and  described  as 
follows,  to  wit:  .  .  .  Together  with  the 
right  to  enter  upon  and  under  said  land,  and 
to  mine,  excavate,  and  remove  all  of  said 
coal,  and  to  remove  upon  and  under  the 
said  lands  the  coal  from  and  under  adjacent, 
coterminous,  and  neighboring  lands,  and  also 
the  right  to  enter  upon  and  under  the  tract 
S54]of  land  hereinbefore  dcsciibc^d  *and 
make  all  necessary  structures,  roads,  ways, 
excavations,  air  shafts,  drains,  drain  ways 
and  openings  necessary  or  convenient  for  the 
mining  and  removal  uf  said  coal  and  the  coal 
from  coterminous  and  neighboring  lands  to 
market." 

The  present  action  of  trespass  on  the  case 
was  brought  January  18th,  190G.  The 
declaration  alleged  that  the  coal  covered  by 
the  above  deed  passed  to  the  defendant,  the 
Fairmont  Coal  Company,  a  West  Virginia 

corporation,  on  the  of  January,  1J)0(»; 

that  the  plaintiff  Kuhn  was  entitled  of  right 
to  have  all  his  surface  and  other  strata 
overlying  the  coal  supported  in  its  natural 
state,  either  by  pillars  or  blocks  of  coal  or 
by  artificial  support;  that  on  the  day  named 
the  defendant  company  mined  and  removed 
coal  from  under  the  land,  leaving,  however, 
large  blocks  or  pillars  of  coal  as  a  means  of 
supporting  the  overlyinjr  surface;  that  the 
coal  company,  disregarding  the  plaintiff's 
rights,  did  knowingly,  wilfully,  and  negli- 
gently, without  making  any  eo:iip:'nsation 
therefor,  or  for  the  damages  arising  there- 
from, mine  and  remove  all  of  said  blocks 
and  pillars  of  coal  so  left,  by  reasrin  whereof 
and  because  of  the  failure  to  provide  any 
proper  or  sufTicient  artificial  or  oDier  sup- 
port for  the  overlying  purfjice,  the  plaintiff  s 
surface  land,  or  a  large  portion  thereof,  wa^t 
caused  to  fall;  and  that  it  was  cracked, 
broken,  and  rent,  causing  large  holes  and 
fissures  to  appear  upon  the  surface,  and  de- 
stroying the  water  and  water  courses. 

The  contract  under  which  the  title  to  the 
coal  originally  passed  was  executed  in  West 
Virginia,  and  the  plaintiff's  cause  of  action 
arose  in  that  state. 

A  demurrer  to  the  declaration  was  sus- 
tained  by   the   circuit   court,   an   elaborate 
opinion   being  delivered  by  Judge  Dayton. 
J52  Fed.   J02X     The  case  was  then  taken 


upon  writ  of  error  to  the  circuit  court  of 
appeals. 

It  appears  from  the  statement  of  the  case 
made  by  the  circuit  court  of  appeals,  that, 
in  the  year  1902,  after  Kuhn's  deed  to  Cam- 
den, one  Griffm  brouglit,  in  a  court  of  West 
'Virginia,  an  action,  similar  in  all  [355 
respects  to  the  present  one,  against  the  Fair- 
mont Coal  Company,  the  successor  of  Cam- 
den. His  rights  arose  from  a  deed  almost 
identical  with  that  executed  by  Kuhn  to 
Camden.  That  case  was  ruled  in  favor  ol 
the  coal  company,  and  subsequently  was 
taken  to  the  supreme  court  of  West  Virginia, 
which  announced  its  opinion  therein  in  No- 
vember, 1905.  A  petition. for  rehearing  hav- 
ing been  filed,  the  judgment  was  stayed.  But 
the  petition  was  overruled  March  27th,  1006, 
on  which  day,  after  Kuhn's  suit  was  brought, 
the  decision  previously  announced  in  the 
Griffm  Case  became  final  under  the  rules  of 
the  supreme  court  of  the  state.  Griffin  v. 
Tairmont  Coal  Co.  50  W.  Va.  4S0,  2  L.R.A. 
(N.S.)    1115,  63  S.  E.  24. 

The  contention  by  the  coal  company  in 
the  court  below  was  that,  as  the  decision  in 
the  Griilin  Case  covered  substantially  the 
same  question  as  the  one  here  involved,  it 
was  the  duty  of  the  Federal  court  to  accept 
that  decision  as  controlling  the  rights  of  the 
present  parties,  whatever  might  be  its  own 
opinion  as  to  the  law  applicable  to  this 
case.  The  contention  of  Kuhn  was  that  the 
Federal  court  was  under  a  duty  to  determine 
the  rights  of  the  present  parties  upon  its 
own  independent  ju<Igment,  giving  to  the 
decision  in  the  state  court  only  such  weight 
as  should  be  accorded  to  it  according  to  the 
established  principles  in  the  law  of  con- 
tracts and  of  sound  reasoning;  also,  that  the 
Federal  court  was  not  bound  by  a  decision 
of  the  state  court  in  an  action  of  trespass  on 
the  case  for  a  tort  not  involving  the  title  to 
land. 

Such  being  the  issue,  the  circuit  court  of 
appeals,  proceeding  under  the  judiciary  act 
of  March  3d,  1891,  chap.  517,  have  sent  up 
the  following  question  to  be  answered: 

"Is  this  court  bound  by  the  decision  of  the 
suprcinc  court  in  the  case  of  Griffin  v.  Fair- 
mont Coal  Co.,  that  l>e:ng  an  action  by  the 
plaintiff  against  the  defendant  for  daniagcs 
for  a  tort,  and  this  being  an  action  for  dam- 
ages for  a  tort  based  on  facts  and  circum- 
stances almost  identical,  the  language  of  the 
deeds  witli  reference  to  the  granting  clause 
being  *in  fact  identical,  that  case  hav-  [350 
ing  been  decided  after  the  contract  upon 
which  defendant  relies  was  executed,  after 
the  injury  complained  of  wps  sustained,  and 
after  this  action  was  instituted?" 

There  is  no  room  for  doubt  as  to  the  scope 
of  the  decision  in  the  Griffin  Case.  The 
syllabus— which,  in  West  Virginia,  is  the 
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law  of  tlie  case,  whatever  may  be  the  reason- 
ing employed  in  the  opinion  of  the  court — 
is  as  follows:  "1.  Deeds  conveying  coal 
with  rights  of  removal  should  be  construed 
in  the  same  way  as  other  written  instru- 
ments, and  the  Intention  of  the  parties,  as 
manifest  by  the  language  used  in  the  deed 
itself,  should  govern.  2.  The  vendor  of  land 
may  sell  and  convey  his  coal,  and  grant  to 
the  vendee  the  right  to  enter  upon  and  under 
said  land,  and  to  mine,  excavate,  and  remove 
all  of  the  coal  purchased  and  paid  for  by 
him,  and,  if  the  removal  of  the  coal  neces- 
sarily causes  the  surface  to  subside  or  break, 
the  grantor  cannot  be  heard  to  complain 
thereof.  3.  Where  a  deed  conveys  the  coal 
under  a  tract  of  land,  together  with  the 
right  to  enter  upon  and  under  said  land, 
and  to  mine,  excavate,  and  remove  all  of  it, 
there  is  no  implied  rcsei*vation  in  such  an 
instrument  that  the  grantee  must  leave 
enough  coal  to  support  the  surface  in  its 
original  position.  4.  It  is  the  duty  of  the 
court  to  construe  contracts  as  they  are  made 
by  the  parties  thereto,  and  to  give  full  force 
and  effect  to  the  language  used,  when  it  is 
clear,  plain,  simple,  and  unambiguous.  5. 
It  is  only  where  the  language  of  a  contract 
is  ambiguous  and  uncertain,  and  susceptible 
of  more  than  one  construction,  that  a  court 
may,  under  the  well-established  rules  of  con- 
struction, interfere  to  reach  a  proper  con- 
struction and  make  certain  that  which  in 
itself  is  uncertain." 

Nor  can  it  be  doubted  that  the  point  de- 
cided in  the  Griffm  Case  had  not  been  previ- 
ously adjudged  by  the  supreme  court  of 
that  state.  Counsel  for  the  coal  company 
expressly  state  that  the  question  here  in- 
volved was  never  before  the  legislature  or 
courts  of  West  Virginia  until  the  deed  in- 
S57]volved  in  the  •Griffin  Case  came  before 
the  supreme  court  of  that  state  for  con- 
struction; that  "until  then  there  was  no 
law  and  no  local  custom  upon  the  subject  in 
force  in  West  Virginia;**  and  that  "only 
after  the  holding  of  the  state  court  in  the 
Griffin  Case  could  it  be  said  that  the  narrow 
question  therein  decided  had  become  a  rule 
of  property  in  that  state." 

In  this  view  of  the  case,  was  not  the  Fed- 
eral court  bound  to  determine  the  dispute 
between  the  parties  according  to  its  own 
independent  judgment  as  to  what  rights 
were  acquire**  by  them  under  the  contract 
relating  to  the  coal?  If  the  Federal  court 
was  of  opinion  that  the  coal  company  was 
under  a  legal  obligation,  while  taking  out 
the  coal  in  question,  to  use  such  precautions 
and  to  proceed  in  such  way  as  not  to  destroy 
or  materially  injure  the  surface  land,  was  it 
bound  to  adiudfire  the  contrary  simnly  be- 
cause, in  a  single  case,  to  which  Kuhn  ioas 
not  a  party ^  asd  which  was  determined  after 
54  L.  ed. 


the  right  of  the  present  parties  had  accrued 
and  become  fixed  under  their  contract,  and 
after  the  injury  complained  of  had  occurred, 
the  state  court  took  a  difTerent  view  of  the 
law?  If,  when  the  jurisdiction  of  the  Fed- 
eral court  was  invoked,  Kuhn,  the  citizen  of 
Ohio,  had,  in  its  judgment,  a  valid  cause  ot 
action  against  the  coal  company  for  the  in- 
jury of  which  he  complained,  was  that  court 
obliged  to  subordinate  its  view  of  the  law 
to  that  expressed  by  the  state  court? 

In  cases  too  numerous  to  be  here  cited,  the 
general  subject  suggested  by  these  questions 
has  been  considered  by  this  court.  It  will 
be  both  unnecessary  and  impracticable  to 
enter  upon  an  extended  review  of  those  cases. 
They  are  familiar  to  the  profession.  But  in 
the  course  of  this  opinion  we  will  refer  to  a 
few  of  them. 

The  question  as  to  the  binding  force  of 
state  decisions  received  very  full  considera- 
tion in  Burgess  v.  Seligman,  107  U.  S.  20, 
33,  27  L.  ed.  359,  3G5,  2  Sup.  Ct.  Rep.  10. 
After  judgment  in  that  case  by  the  United 
States  circuit  court,  the  supreme  court  of 
the  state  rendered  two  judgments,  each  ot 
which  was  adverse  to  the  grounds  upon 
which  the  circuit  court  had  proceeded,  and 
the  contention  *was  that  this  court  [358 
should  follow  those  decisions  of  the  state 
court,  and  reverse  the  judgment  of  the  cir- 
cuit court.  The  opinion  in  that  case  states 
that,  in  order  to  avoid  misapprehension,  the 
court  had  given  the  subject  si)ecial  consid- 
eration, and  the  extended  note  at  the  close  of 
that  opinion  shows  that  the  prior  cases  were 
all  closely  scrutinized  by  the  eminent  justice 
who  wrote  the  opinion.  A  conclusion  was 
reached  that  received  the  approval  of  all  the 
members  of  the  court.  We  place  in  the  mar- 
jrinf  an  extract  from  the  opinion  •of  [359 
Mr.  Justice  Bradley.  In  Buchcr  v.  Cheshire 
R,  Co.  125  U.  S.  555*,  31  L.  ed.  795,  8  Sup.  Ct. 
Rep.  974,  Mr.  Justice  Miller,  speaking  for 
the  court  observed:  "It  may  be  said  gen- 
erally that  wherever  the  decisions  of  the 
state  courts  relate  to  some  law  of  a  local 
character,  which  may  have  become  estab- 
lished by  those  courts,  or  has  always  been  a 
part  of  the  law  of  the  state,  that  the  de- 
cisions  upon   the  subject  are  usually  con- 

t**We  do  not  consider  ourselves  bound  to 
follow  the  decision  of  the  state  court  in 
this  case.  When  the  transactions  in  con- 
troversy occurred,  and  when  the  case  was 
under  the  consideration  of  the  circuit  court, 
no  construction  of  the  statute  had  been 
given  by  the  state  tribunals  contrary  to 
that  given  by  the  circuit  court.  The  Fed- 
eral courts  have  an  independent  jurisdic- 
tion in  the  administration  of  state  laws,  co- 
grdinate  with,  and  not  subordinate  to,  that 
of  the  state  courts,  and  are  bound  to  exer- 
cise their  own  judgment  as  to  the  meaning 
and  elTect  of  those  laws.     The  existence  of 
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elusive,  and  always  entitled  to  the  highest 
respect  of  the  Federal  courts.  The  whole 
of  this  subject  has  recently  been  very  ably 
reviewed  in  the  case  of  Burgess  v.  Seligman, 
107  U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct.  Rep. 
10.  Where  such  local  law  or  custom  has 
been  established  by  repeated  decisions  of 
the  highest  courts  of  a  state,  it  becomes,  also 
the  law  governing  the  courts  of  the  United 
States  sitting  in  thtft  state."  See  also  Jack- 
son ex  dem.  St.  John  v.  Chew,  12  Wheat. 
153,  6  L.  ed.  583. 

Up  to  the  present  time  these  principles 
have  not  been  modified  or  disregarded  by 
this  court.  On  the  contrary,  they  have 
l)een  reaffirmed  without  substantial  qualifi- 
'i*ation  in  many  subsequent  cases,  some  of 
which  are  here  cited.  East  Alabama  R. 
Co.  V.  Doe,  114  U.  S.  340,  29  L.  ed.  13G,  5 
Sup.  Ct.  Rep.  869;  Buchcr  v.  Cheshire  R. 
Co.  125  U.  S.  555,  31  L.  ed.  795,  8  Sup.  Ct. 
Rep.  974;  Gormly  v.  Clark,  134  U.  S.  338, 
33  L.  ed.  909,  10  Sup.  Ct.  Rep.  554;  Balti- 
more &  O.  R.  Co.  V.  Baugh,  149  U.  S.  308, 
37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914;  Fol- 
Bom  V.  Township  96,  159  U.  S.  611,  40  L. 
ed.  278,  16  Sup.  Ct.  Rep.  174;  Barber  v. 
Pittsburgh,  Ft.  W.  &  C.  R.  Co.  166  U.  S. 
83,  41  L.  ed.  925,  17  Sup.  Ct.  Rep.  448; 
Stanly  County  v.  Coler,  190  U.  S.  437,  47 
L.  ed.  1126,  23  Sup.  Ct.  Rep.  811;  Julian  v. 
Central  Trust  Co.  193  U.  S.  93,  48  L.  ed.  ' 
629,  24  Sup.  Ct.  Rep.  399;  Wicomico  County 
T.  Bancroft,  203  U.  S.  112,  51  L.  ed.  112,  21 
Sup.  Ct.  Rep.  21;  Presidio  County  v.  Noel- 
Young  Bond  &  Stock  Co.  212  U.  S.  58,  53 
L.  ed.  402,  29  Sup.  Ct.  Rep.  237. 
860]  *We  take  it,  then,  that  it  is  no  long- 
er to  be  questioned  that  the  Federal  courts, 
in  determining  cases  before  them,  are  to  be 


glided  by  the  following  rules:  1.  When  ad- 
ministering state  laws  and  determining 
rights  accruing  under  those  laws,  the  ju- 
risdiction of  the  Federal  court  is  an  inde- 
pendent one,  not  subordinate  to,  but  co- 
ordinate and  concurrent  with,  the  jurisdic- 
tion of  the  state  courts.  2.  Where,  before 
the  rights  of  the  parties  accrued,  certain 
rules  relating  to  real  estates  have  been  so 
established  by  state  decisions  &b  to  become 
rules  of  property  and  action  in  the  state, 
those  rules  are  accepted  by  the  Federal 
court  as  authoritative  declarations  of  the 
law  of  the  state.  3.  But  tchere  the  law  of 
the  state  has  not  been  thus  settled,  it  is 
not  only  the  right,  but  the  duty,  of  the  Fed- 
eral court  to  exercise  its  own  judgment,  as 
it  also  always  does  when  the  case  before  it 
depends  upon  the  doctrines  of  commercial 
law  and  general  jurisprudence.  4.  So,  when 
contracts  and  transactions  are  entered  into 
and  rights  have  accrued  under  a  particular 
state  of  the  local  decisions,  or  when  there 
has  been  no  decision  by  the  state  court  on 
the  particular  question  involved,  then  the 
Federal  courts  properly  claim  the  right  to 
give  effect  to  their  own  judgment  as  to 
what  is  the  law  of  the  state  applicable  to 
the  case,  even  where  a  different  view  has 
been  expressed  by  the  state  court  after  the 
rights  of  parties  accrued.  But  even  in  such 
cases,  for  the  sake  of  comity  and  to  avoid 
confusion,  the  Federal  court  should  always 
lean  to  an  agreement  with  the  state  court 
if  the  question  is  balanced  with  doubt. 

The  court  took  care,  in  Burgess  v.  Selig- 
man, to  say  that  the  Federal  court  would 
not  only  fail  in  its  duty,  but  would  defeat 
the  object  for  which  the  national  courts 
were  given  jurisdiction  of  controversies  be- 


two  co-ordinate  jurisdictions  in  the  same 
territory  is  peculiar,  and  the  results  would 
be  anomalous  and  inconvenient  but  for  the 
exercise  of  mutual  respect  and  deference. 
Since  the  ordinary  administration  of  the 
law  is  carried  on  by  the  state  courts,  it  nec- 
essarily happens  that  by  the  course  of  their 
decisions  certain  rules  are  established  which 
become  rules  of  property  and  action  in  the 
state,  and  have  all  the  effect  of  law,  and 
which  it  would  be  wrong  to  disturb.  This 
is  especially  true  with  regard  to  the  law  of 
real  estate  and  the  construction  of  state 
constitutions  and  statutes.  Such  estab- 
lished rules  are  always  regarded  by  the  Fed- 
eral courts,  no  less  than  by  the  state  courts 
themselves,  as  authoritative  declarations  of 
what  the  law  is.  But  where  the  law  has 
not  been  thus  settled,  it  is  the  right  and 
duty  of  the  Federal  courts  to  exercise  their 
own  judgment;  as  they  also  always  do  in 
reference  to  the  doctrines  of  commercial  law 
and  general  jurisprudence.  So,  when  con- 
tracts and  transactions  have  been  entered 
into,  and  rights  have  accrued  thereon  under 
a  particular  state  of  the  decisions,  or  tchen 
there  has  been  no  decision,  of  the  state  tri' 
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bunal,  the  Federal  courts  properly  claim 
the  right  to  adopt  their  own  interpretation 
>f  the  law  applicable  to  the  case,  although 
a  different  interpretation  may  be  adopted 
by  the  state  courts  after  such  rights  have 
accrued.  But,  even  in  such  cases,  for  the 
sake  of  harmony  and  to  avoid  confusion, 
the  Federal  courts  will  lean  towards  an 
agreement  of  views  with  the  state  courts  if 
the  question  seems  to  them  balanced  with 
doubt.  Acting  on  these  principles,  founded, 
as  they  are,  on  comity  and  good  sense,  the 
courts  of  the  United  States,  without  sacri- 
ficing their  own  dignity  as  independent  tri- 
bunals, endeavor  to  avoid,  and  in  most  cases 
do  avoid,  any  unseemly  conflict  with  the 
well-considered  decisions  of  the  state  courts. 
As,  however,  the  very  object  of  giving  to  the 
national  courts  jurisdiction  to  administer 
the  laws  of  the  states  in  controversies  be- 
tween citizens  of  different  states  was  to  in- 
stitute independent  tribunals,  which  it  might 
be  supposed  would  be  unaffected  by  local 
prejudices  and  sectional  views,  it  would  be 
a  dereliction  of  their  duty  not  to  exercise 
an  independent  judgment  in  cases  not  fore- 
closed by  previous  adjudications." 
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tween  citizens  of  different  states,  if,  while 
leaning  to  an  agreement  with  the  state 
court,  it  did  not  exercise  an  independent 
judgment  in  cases  involving  principles  not 
settled  by  previous  adjudications. 

It  would  seem  that  according  to  those 
principles,  now  firmiy  established,  the  duty 
361] was  upon  the  Federal  court,  in  *the 
present  case,  to  exercise  its  independent 
judgment  as  to  what  were  the  relative  rights 
and  obligations  of  the  parties  und.er  their 
written  contract.  The  question  before  it  was 
as  to  the  liability  of  the  coal  company  for 
an  injury  arising  from  the  failure  of  that 
corporation,  while  mining  and  taking  out  the 
coal,  to  furnish  sufficient  support  to  the 
overlying  or  surface  land.  Whether  such 
a  case  involves  a  rule  of  property  in  any 
proper  sense  of  those  terms,  or  only  a  ques- 
tion of  general  law,  within  the  province  of 
the  Federal  court  to  determine  for  itself, 
the  fact  exists  that  there  had  been  no  di*- 
termination  of  the  question  by  the  state 
court  before  the  rights  of  the  parties  ac- 
crued and  became  fixed  under  their  contract, 
or  before  the  injury  complained  of.  In 
either  case,  the  Federal  court  was  bound 
under  established  doctrines  to  exercise  its 
own  independent  judgment,  with  a  leaning, 
however,  as  just  suggested,  for  the  sake  of 
harmony,  to  an  agreement  with  the  state 
court,  if  the  question  of  law  involved  was 
deemed  to  be  doubtful.  If,  before  the  rights 
of  the  parties  in  this  case  were  fixed  by 
written  contract,  it  had  become  a  settled 
rule  of  law  in  Wost  Virginia,  as  manifested 
by  decisions  of  its  highest  court,  that  the 
grantee  or  his  successors  in  such  a  deed  as 
is  here  involved  was  under  no  legal  obliga- 
tion to  guard  the  surface  land  of  the  grant- 
or against  injury  resulting  from  the  mining 
and  removal  of  the  coal  purchased,  a  wholly 
different  question  would  have  been  present- 
ed. 

There  are  adjudged  cases  involving  the 
meaning  of  written  contracts  having  more 
or  less  connection  with  land  that  were  not 
regarded  as  involving  a  rule  in  the  law  of 
real  estate,  but  as  only  presenting  questions 
of  general  law,  touching  which  the  Federal 
courts  have  always  exercised  their  own 
judgment,  and  in  respect  to  which  they 
are  not  bound  to  accept  the  views  of  the 
state  courts.  Let  us  look  at  some  of  those 
cases.  They  may  throw  :  ight  upon  the  pres- 
ent discussion. 

In  Chicago  ▼.  Robbins,  2  Black,  418,  420, 
S62]  17  L.  ed.  298,  304,  which  was  *an  action 
on  the  case  for  damages,  the  question  was  as 
to  the  right  of  the  city  of  Chicago— which 
was  under  a  duty  to  see  that  its  streets 
were  kept  in  safe  condition  for  persons  and 
property — to  hold  one  Robbins  liable  in 
damages  for  so  using  his  lot  on  a  public 
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street  as  to  cause  injury  to  a  passer-by.  The 
city  was  held  liable  to  the  latter,  and  sued 
Robbins  on  that  account.  The  state  court, 
in  a  similar  case,  decided  for  the  defendant, 
and  it  was  contended  that  the  Federal  court 
should  accept  the  views  of  the  local  court 
as  to  the  legal  rights  of  the  parties.  But 
this  court,  speaking  by  Mr.  Justice  Davis, 
said:  "Where  rules  of  property  in  a  state 
are  fully  settled  by  a  series  of  adjudications, 
this  court  adopts  the  decisions  of  the  state 
courts.  But  where  private  rights  are  to  be 
determined  by  the  application  of  common- 
law  rules  alone,  this  court,  although  enter- 
taining for  state  tribunals  the  highest  re- 
spect, docs  not  feel  bound  by  their  deci- 
sions." 

In  Lane  v.  Vick,  3  How.  464,  472,  476,  11 
L.  ed.  G81,  685,  687,  the  nature  of  the  con- 
troversy was  such  as  to  require  a  construc- 
tion of  a  will  which,  among  other  property, 
devised  certain  real  estate  which,  at  the 
time  of  suit,  was  within  the  limits  of  Vicks- 
burg,  Mississippi.  There  had  been  a  con- 
struction of  tlic  will  by  the  supreme  court 
of  the  state  (1  How.  [Miss.]  379,  31  Am. 
Dec.  167),  and  that  construction,  it  was 
insisted,  was  binding  on  the  Federal  court. 
But  this  court  said:  "Every  instrument  of 
writing  should  be  so  construed  as  to  ef- 
fectuate, if  practicable,  the  intention  of  the 
parties  to  it.  This  principle  applies  with 
peculiar  force  to  a  will.  .  .  .  The  par- 
ties in  that  case  were  not  the  same  as  those 
now  before  this  court;  and  that  decision 
does  not  afTcct  the  interests  of  the  com- 
plainants here.  The  question  before  the 
Mississippi  court  was  whether  certain 
grounds  within  the  town  plat  had  been  dedi- 
cated to  public  use.  The  construction  of 
the  will  was  incidental  to  the  main  ob- 
ject of  the  suit,  and,  of  course,  was  not 
bindins;  on  anvone  c1aimin<i:  under  the  will. 
With  the  greatest  respect,  it  may  be  proper 
to  say,  that  this  court  does  not  follow  the 
state  courts' in  their  construction  of  a  will 
or  any  other  instrument,  'as  they  do  in  [SOS 
the  construction  of  statutes.  Where,  as  in  the- 
case  of  Jackson  ex  dem.  St.  John  v.  Chew, 
12  Wheat.  167,  6  L.  ed.  688,  the  construc- 
tion of  a  will  had  been  settled  by  the  higli- 
est  courts  of  the  state,  and  had  long  becii 
acquiesced  in  as  a  rule  of  properly ,  thit 
court  would  follow  it,  because  it  had  be- 
come a  rule  of  property.  The  construction 
of  a  statute  by  the  supreme  court  of  a 
state  is  followed  without  reference  to  t-he 
interests  it  may  affect,  or  the  parties  to 
the  suit  in  which  its  construction  was  in- 
volved. But  the  mere  construction  of  a 
will  by  a  state  court  does  not,  as  the  con- 
struction of  a  statute  of  the  state,  consti- 
tute a  rule  of  decision  for  the  courts  of  the 
United    States,     in   the   case   of    Swift   v. 
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Tyson,  16  Pet.  1,  10  L.  ed.  8C5,  the  effect 
of  the  34th  section  of  the  judiciary  act  of 
1789  [1  Stat,  at  L,  92,  Kshap.  20,  U.  S. 
Comp.  Stat.  1901,  p.  581],  and  the  construe 
tion  of  instruments  by  the  state  courts,  are 
considered  with  greater  precision  than  is 
found  in  some  of  the  preceding  cases  on  the 
same  subject." 

In  Foxcroft  v.  Mallett,  4  How.  353,  379, 
11  L.  ed.  1008,  1019,  the  object  of  the  action 
was  to  recover  certain  land  in  Maine.  The 
case  turned  in  part  on  the  construction  to 
be  given  to  a  mortgage  of  certain  land  to 
Williams  College,  and  to  local  adjudications 
relating  to  those  lands,  which,  it  was  con- 
tended, were  conclusive  on  the  parties. 
"But,"  this  court  said,  "on  examining  the 
particulars  of  the  cases  cited  to  govern 
this  (Williams  College  v.  Mallett,  12  Me. 
398;  Williams  College  v.  Mallett,  16  Me. 
84;  Randell  v.  Mallett,  14  Me.  51),  it  will 
be  seen  that  the  construction  of  the  mort- 
gage to  the  college,  in  respect  to  this  reser- 
vation or  condition,  never  appears  to  have 
been  agitated.  //  it  had  been,  the  decision 
would  be  entitled  to  high  respect,  though  it 
should  not  be  regarded  as  conclusive  on  the 
mere  construction  of  a  deed  as  to  matters 
and  language  belonging  to  the  common  law, 
and  not  to  any  local  statute.  Williams  v. 
Suffolk  Ins.  Co.  3  Sumn.  270,  277,  Fed.  Cas. 
No.   17,738." 

In  Russell  v.  Southard,  12  How.  139,  147, 
13  L.  ed.  927,  930,  the  controlling  question 
was  whether,  in  any  case,  it  was  admissi- 
ble to  show  by  extraneous  evidence  that  a 
deed  on  its  face  of  certain  real  estate  in 
Kentucky  was  really  intended  by  the  par- 
ties as  a  security  for  a  loan  and  as  a  mort- 
364]gage.  The  court,  speaking  *by  Mr.  Jus- 
tice Curtis,  after  citing  adjudged  cases  sus- 
taining the  proposition  that  evidence  of  that 
kind  was  admissible  in  certain  states,  said: 
"It  is  suggested  that  a  different  rule  is  held 
by  the  highest  court  of  equity  in  Kentucky. 
If  it  were,  with  great  respect  for  that 
learned  court,  this  court  would  not  feel 
bound  thereby.  This  being  a  suit  in  equity, 
and  oral  evidence  being  admitted  or  reject- 
ed, not  by  the  mere  force  of  any  state  stat- 
ute, but  upon  the  principles  of  general 
equity  jurisprudence,  this  court  must  be 
governed  by  its  own  views  of  those  prin- 
ciples,"— citing  Robinson  v.  Campbell,  3 
Wheat.  212,  4  L.  ed.  372;  United  States  v. 
Howland,  4  Wheat.  108,  4  L.  ed.  526;  Boyle 
v.  Zacharie,  6  Pet.  658,  8  L.  ed.  530;  Swift 
V.  Tyson,  10  Pet.  1,  10  L.  ed.  805;  Foxcroft 
V.  Mallett,  4  How.  379,  11  L.  ed.  1019. 

In  Yates  v.  Milwaukee.  10  Wall.  497,  506, 
19  L.  ed.  984,  987,  the  question  was  as  to 
the  nature  and  extent  of  the  right  of  an 
owner  of  land  in  Wisconsin,  bonlorin;^  on 
a  public  navigable  water,  to  make  a  land- 
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ing,  wharf,  or  pier  for  his  own  use  or  for 
the  use  of  the  public.  There  was  a  ques- 
tion in  the  case  of  dedication  to  public 
use,  and  the  city  of  Milwaukee  sought  to 
change  or  remove  the  wharf  erected  by  the 
riparian  owner  in  front  of  his  lot.  This 
court,  speaking  by  Mr.  Justice  Miller,  said: 
'This  question  of  dedication,  on  which  the 
whole  of  that  case  turned,  was  one  of  fact, 
to  be  determined  jy  ascertaining  the  inten- 
tion of  those  who  laid  out  the  lots,  from 
what  they  did,  and  from  the  application  of 
general  common-law  principles  to  their  acts. 
This  does  not  depend  upon  state  statute  or 
local  state  law.  The  law  which  governa  the 
case  is  the  common  law,  on  which  this 
court  has  never  acknowledged  the  right  ot 
the  state  courts  to  control  our  decisions, 
except,  perhaps,  in  a  class  of  cases  where 
the  state  courts  have  established,  by  re- 
peated decisions,  a  rule  of  property  in  re- 
gard to  land  titles  peculiar  to  the  state." 
In  Louisville  Trust  Co.  v.  Cincinnati,  22 
C.  C.  A.  334,  338,  341,  47  U.  S.  App.  36,  45, 
51,  76  Fed.  296,  300,  304,  which  was  a  suit 
by  a  Kentucky  corporation,  it  became  neces- 
sary to  determine  the  force  and  effect  of  a 
mortgage  originating  in  a  state  statute  of 
Ohio  and  certain  'municipal  ordinan-  [305 
ces  covering  street  easements  in  Cincinnati. 
The  state  court,  in  a  suit  to  which  the  trus- 
tee in  the  mortgage  was  not  a  party,  passed 
a  decree  declaring  the  scope,  effect,  and  dura- 
tion of  contracts  or  ordinances  under  which 
the  mortgage,  easements,  and  franchises 
originated.  It  was  insisted  that  the  Federal 
court  was  bound  to  accept  the  views  of  the 
state  court.  But  the  circuit  court  of  ap- 
peals, held  by  Judges  Taft,  Lurton,  and 
Hammond,  ruled  otherwise.  Judge  Lurton, 
speaking  for  all  the  members  of  that  court, 
made  an  extended  review  of  the  authorities, 
and  observed  that  if  the  state  decision  was 
regarded  as  conclusive  upon  the  parties, 
"the  constitutional  right  of  the  complain- 
ant, as  a  citizen  of  a  state  other  than  Ohio, 
to  have  its  rights  as  a  mortgagee  defined 
and  adjudged  by  a  court  of  the  United 
States,  is  of  no  real  value.  If  this  court 
cannot  for  itself  examine  these  street  con- 
tracts and  determine  their  validity,  effect, 
and  duration,  and  must  follow  the  interpre- 
tation and  construction  placed  on  them  by 
another  court  in  a  suit  begun  after  its 
rights  as  mortgagee  had  accrued,  and  to 
which  it  was  not  a  party,  then  the  right 
of  such  a  mortgagee  to  have  a  hearing  be- 
fore judgment  and  a  trial  before  execution 
is  a  matter  of  form  without  substance.  The 
better  forum  for  a  suitor  so  situated  w^ould 
be  a  court  of  the  state.  .  .  .  The  valid- 
ity, effect,  and  duration  of  the  street  ease- 
ments granted  or  claimed  under  these  laws 
and   ordinances    is    a   question    which    this 
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complainant  is  entitled  to  have  decided  I 
by  the  courts  of  the  United  States,  and  the 
opinion  of  the  supreme  court  of  Ohio,  while 
entitled  to  the  highest  respect  as  a  tribunal 
of  exalted  ability,  can  be  given  no  greater 
weight  or  respect  than  its  reasoning  shall 
demand,  where  the  contract  rights  of  a 
citizen  of  another  state  are  involved,  who 
was  neither  a  party  nor  privy  to  the  suit  in 
which  that  opinion  was  delivered.  The 
special  fact,  therefore,  which  justifies  us  in 
determining  for  ourselves  the  true  mean- 
ing and  ralidity  of  the  Ohio  statutes  and 
city  ordinances  out  of  which  the  rights  of 
this  complainant  spring  is  the  fact  that 
S66]it  is  a  citizen  of  ^another  state,  and 
that  the  contract  under  which  it  has  ac- 
quired an  interest  originated  prior  to  the  ju- 
dicial opinion  relied  upon  as  foreclosing  our 
judgment." 

Upon  the  general  question  as  to  the  duty 
of  the  Federal  court  to  exercise  its  inde- 
pendent judgment  where  there  had  not  been 
a  decision  ojf  the  state  court  on  the  question 
involved,  before  the  rights  of  the  parties 
accrued,  Carroll  County  v.  Smith,  111  U. 
S.  556,  28  L.  ed.  517,  4  Sup.  Ct.  Rep.  539, 
and  Great  Southern  Fire  Proof  Hotel  Co. 
T.  Jones,  193  U.  S.  532,  548,  48  L.  ed.  778, 
787,  24  Sup.  Ct.  Rep.  576,  are  pertinent.  In 
the  first-named  case  the  court  was  con- 
fronted with  a  question  as  to  the  validity 
under  the  state  Constitution  of  a  certain 
statute  of  the  state.  Mr.  Justice  Matthews, 
delivering  the  unanimous  judgment  of  the 
court,  said:  "It  was  not  a  rule  previously 
established,  so  as  to  have  become  recognized 
as  settled  law,  and  which,  of  course,  all 
parties  to  transactions  afterwards  entered 
into  would  be  presumed  to  know  and  to  con- 
form to.  When,  therefore,  it  is  presented 
for  application  by  the  courts  of  the  United 
States,  in  a  litigation  growing  out  of  the 
same  facts,  of  which  they  have  jurisdiction 
by  reason  of  the  citizenship  of  the  parties, 
the  plaintiff  has  a  right,  under  the  Consti- 
tution of  the  United  States,  to  the  inde- 
pendent judgment  of  those  courts,  to  de- 
termine for  themselves  what  is  the  law  of 
the  state,  by  which  his  rights  are  fixed  and 
governed.  It  was  to  that  very  end  that 
the  Constitution  granted  to  citizens  of  one 
state,  suing  in  another,  the  choice  of  re- 
sorting to  a  Federal  tribunal.  Burgess  v. 
Seligman,  107  U.  S.  20,  33,  27  L.  ed.  359, 
365,  2  Sup.  Ct.  Rep.  10."  The  other  case- 
Great  Southern  Fire  Proof  Hotel  Co.  v. 
Jones — presented  a  controversy  between 
citizens  of  diflTerent  states.  It  was  sought 
by  the  plaintiffs,  citizens  of  Pennsylvania, 
to  enforce  a  mechanics*  lien  vpon  certain 
real  property  in  Ohio.  The  main  question 
was  as  to  the  validity  of  a  statute  of  Ohio 
under  which  the  alleged  lien  arose.  It  was 
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contended  that  a  particular  decision  of  the 
state  court,  holding  the  statute  to  be  a  vio- 
lation of  the  state  Constitution,  was  con- 
clusive upon  the  Federal  court.  But  this 
court,  following  the  rules  announced  in  Bur- 
gess V.  Seligman,  rejected  "that  view  by  [367 
a  unanimous  vote.  It  said:  "If,  pnor  to 
the  making  of  the  contracts  hetic^cn  the 
plaintiffs  and  McClain,  the  state  court  had 
adjudged  that  the  statute  in  question  was 
in  violation  of  the  state  Constitution,  it 
would  have  been  the  duty  of  the  circuit 
court,  and  equally  the  duty  of  this  court, 
whatever  the  opinion  of  either  court  as  to 
the  proper  construction  of  that  instrument, 
to  accept  such  prior  decision  as  determining 
the  rights  of  the  parties  accruing  there- 
after. But  the  decision  of  the  state  court, 
as  to  the  constitutionality  of  the  statute 
in  question,  having  been  rendered  after  the 
rights  of  parties  to  this  suit  had  been  fixed 
by  their  contracts,  the  circuit  court  would 
have  been  derelict  in  duty  if  it  had  not 
exercised  its  independent  judgment  touch- 
ing the  validity  of  the  statute  here  in 
question.  In  making  this  declaration  we 
must  not  be  understood  as  at  all  qualifying 
the  principle  that,  in  all  cases,  it  is  the 
duty  of  the  Federal  court  to  lean  to  an 
agreement  with  the  state  court,  where  the 
issue  relates  to  matters  depending  upon 
the  construction  of  the  Constitution  or  laws 
of  the  state." 

It  has  been  su^rgestcd — and  the  suggestion 
cannot  be  passed  without  notice — that  the 
views  we  have  expressed  herein  are  not  in 
harmony  with  some  recent  utterances  oi 
this  court,  and  we  are  referred  to  East 
Central  Eureka  Min.  Co.  v.  Central  Eureka 
Min.  Co.  204  U.  S.  266,  272,  51  L.  ed.  476, 
481,  27  Sup.  Ct.  Rep.  258.  That  case  in- 
volved, among  other  questions,  the  meaning 
of  a  deed  for  mining  property.  This  court, 
in  its  opinion,  referred  to  a  decision  of  the 
state  court  as  to  the  real  object  of  the  deed, 
and  expressed  its  concurrence  with  the 
views  of  that  court.  That  was  quite  suf- 
ficient to  dispose  of  the  case.*  But  in  the 
opinion  it  was  further  said:  "The  con- 
struction and  effect  of  a  conveyance  be- 
tween private  parties  is  a  matter  as  to 
which  we  follow  the  court  of  the  state" — 
citing  Brine  v.  Hartford  F.  Ins.  Co.  96  U. 
S.  627,  636,  24  L.  ed.  858,  861 ;  De  Vaughn 
V.  Hutchinson,  105  U.  S.  566,  41  L.  ed.  827, 
17  Sup.  Ct.  Rep.  461.  Even  if  the  broad 
language  just  quoted  seems  to  give  some 
support  to  the  contrjntion  of  the  defendant, 
it  is  to  be  observed  that  no  reference  is  made 
in  the  opinion  to  the  numerous 'cases,  [368 
some  of  which  are  above  cited,  holding  that 
the  Federal  court  is  not  bound,  in  cases 
between  citizens  of  different  states,  to  fol- 
low the  state  decision,  if  it  was  rend«c«ii 
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after  the  date  of  the  transaction  out  of 
which  the  rights  of  the  parties  arose.  Cer- 
tainly there  was  no  purpose  on  the  part 
of  the  court  to  overrule  or  to  modify  the 
doctrines  of  those  cases;  and  the  broad 
language  quoted  from  East  Central  Eureka 
Min.  Co.  V.  Central  Eureka  Min.  Co.  must 
therefore  be  interpreted  in  the  light  of  the 
particular  cases  cited  to  support  the  view 
which  that  language  imports.  What  were 
those  cases  and  what  did  they  decide? 

Brine  v.  Hartford  F.  Ins.  Co.,  one  of  the 
cases  cited,  was  a  suit  in  the  Federal  circuit 
court  to  foreclose  a  mortgage  on  real  estate. 
A  foreclosure  and  sale  were  had,  and  the 
decree,  following  the  established  rules  of 
the  Federal  court,  allowed  the  defendant 
to  pay  the  mortgage  debt  in  one  hunt!  re  J 
days;  and  if  the  debt  was  not  paid  within 
that  time,  then  the  master  was  ordered  to 
sell  the  land  for  cash,  in  accordance  with 
the  course  and  practice  of  the  Federal  court. 
When  the  mortgage  teas  made,  there  was 
in  force  in  Illionis,  and  had  been  for  many 
years,  a  statute  which,  if  controlling,  al- 
lowed the  defendant  in  a  foreclosure  suit 
twelve  months  after  sale  to  redeem  the 
land  sold.  Thus,  there  was  a  conflict  be- 
tween the  local  statute  and  the  rules  and 
practice  obtaining  in  the  Federal  court,  and 
the  question  was  whether  the  state  statute 
or  those  rules  governed  the  rights  of  the 
parties  as  to  the  time  of  redemption.  This 
court  held  that  the  statute  of  the  state, 
being  in  force  token  the  mortgage  in  ques- 
tion u:a8  executed,  entered  into  the  contract 
between  the  parties  and  must  control  the 
determination  of  their  rights.  Speaking  by 
Mr.  Justice  Miller,  it  said:  "The  legisla- 
ture of  Illinois  has  prescribed,  as  an  es- 
sential clement  of  the  transfer  by  the 
courts  in  foreclosure  suits,  that  there  shall 
remain  to  the  mortgagor  the  riglit  of  re- 
demption for  twelve  months,  and  to  judg- 
ment creditors  a  similar  right  for  fifteen 
months,  after  the  sale,  before  the  right  ot 
the  purchaser  to  the  title  becomes  vested. 
S69]  This  *right,  as  a  condition  on  which 
the  title  passes,  is  as  obligatory  on  the  Fed- 
eral co\irts  as  on  the  state  courts,  because  in 
both  cases  it  is  made  a  rule  of  property  by 
the  legislature,  which  had  the  power  to  pre- 
scribe such  a  rule.  .  .  .  At  all  events, 
the  decisions  of  this  court  are  numerous 
that  the  laws  which  prescribe  the  mode  of 
enforcing  a  contract,  which  are  in  existence 
when  it  ie  made,  are  so  far  a  part  of  the 
contract  that  no  changes  in  these  laws 
which  seriously  interfere  with  that  enforce- 
ment are  valid,  because  they  impair  its  ob- 
ligation, within  the  meaning  of  the  Con- 
stitution of  the  United  States.  Edwards  v. 
Kearzey,  96  U.  S.  695,  24  L.  ed.  793.  That 
tifJs  very  right  of  redemption^  after  a  tale 


under  a  decree  of  foreclosure,  is  a  part  of 
the  contract  of  mortgage,  where  the  law 
giving  the  right  exists  when  the  contract 
is  made,  is  very  clearly  stated  by  Mr.  Chief 
Justice  Taney,  in  the  case  of  Bronson  v. 
Kinzie,  1  How.  311,  11  L.  ed.  143.  De 
Vaughn  v.  Hutchinson,  105  U.  S.  666,  41  L. 
ed.  827,  17  Sup.  Ct.  Rep.  401,  the  other  case 
cited,  involved  the  construction  of  a  will 
made  in  1807,  devising  real  es\;a.te  in  the 
District  of  Columbia,  and  the  decision  was 
based  upon  the  law  of  Maryland  as  it  had 
been  often  declared  by  the  courts  of  Mary- 
land to  be  while  this  District  was  part  of 
that  state, — indeed,  as  it  was  from  the  time 
Maryland  became  an  independent  state. 

It  thus  appears  that,  in  the  Brine  Case, 
the  rights  of  the  parties  wore  determined  in 
conformity  with  a  valid  local  statute  in 
force  when  those  rights  accrued;  while  in 
tlie  De  Vaughn  Case,  the  decision  was  based 
upon  the  law  of  Maryland,  while  the  Dis- 
trict was  a  part  of  that  state,  evidenced  by 
a  aeries  of  decisions  made  by  the  highest 
court  of  Maryland,  before  the  rights  of  par- 
tics  accrued.  Nothing  in  this  opinion  is 
opposed  to  anything  said  or  decided  in 
either  of  those  cases.  The  question  here  in- 
volved as  to  the  scope  and  effect  of  the  writ- 
ing given  by  Kuhn  to  Camden  does  not  de- 
pend upon  any  statute  of  West  Virginia, 
nor  upon  any  rule  established  by  a  course  of 
decisions  made  before  the  rights  of  parties 
accrued.  So  that  the  words  above  quoted 
from  East  Central  Eureka  Min.  Co.  v.  Cen- 
tral Eureka  Min.  Co.  must  not  be  interpre- 
ted as  applicable  to  *a  case  like  the  [870 
one  before  us,  nor  as  denying  the  authority 
and  duty  of  the  Federal  court,  when  deter- 
mining the  effect  of  conveyances  or  written 
instruments  between  private  parties,  citi- 
zens of  different  statics,  to  exercise  its  own 
indoptMidcnt  judgment  where  no  authorita- 
tive state  decision  had  l>een  rendered  by  the 
state  court  before  tlie  rights  of  the  parties 
accrued  and  became  fixrd. 

Without  expressing  any  opinion  as  to 
the  riglits  of  the  parties  under  their  con- 
tract, we  need  only  say  that,  for  the  rea- 
sons stated,  the  question  sent  to  this  court 
by  the  Circuit  Court  of  Appeals  is  answered 
in  the  negative.    It  will  be  so  certified. 

Mr.  Justice  Holmes,  dissenting: 
This  is  a  question  of  the  title  to  real  es- 
tate. It  does  not  matter  in  what  form  of 
action  it  arises,  the  decision  must  be  the 
same  in  an  action  of  tort  that  it  would  be 
in  a  writ  of  right.  The  title  to  real  estate 
in  general  depends  upon  the  statutes  and 
decisions  of  the  state  within  which  it  lies. 
I  think  it  a  thing  to  be  regretted  if,  while 
in  the  great  mass  of  cases  the  state  courtv 
finally  determine  who  is  the  owner  of  land, 

ai5  U.  8. 


1009. 


KxmN  V.  Fajbmont  Coal  Co. 


370-372 


how  much  he  owns,  and  what  he  conveys  by 
his  deed,  the  courts  of  the  United  States, 
when  by  accident  and  exception  the  same 
question  comes  before  them,  do  not  follow 
what,  for  all  ordinary  purposes,  is  the  law. 
I  admit  that  plenty  of  language  can  be 
found  in  the  earlier  cases  to  support  the 
present  decision.  That  is  not  surprising,  in 
view  of  the  uncertainty  and  vacillation  of 
the  theory  upon  which  Swift  v.  Tyson,  16 
Pet.  1,  10  L.  ed.  8G5,  and  the  later  exten- 
sions of  its  doctrine,  have  proceeded.  But 
I  suppose  it  will  be  admitted  on  the  other 
aide  that  even  the  independent  jurisdiction 
of  the  circuit  courts  of  the  United  States 
is  a  jurisdiction  only  to  declare  the  law, 
at  least,  in  a  case  like  the  present,  and 
only  to  declare  the  law  of  the  state.  It  is 
not  an  authority  to  make  it.  Swift  v.  Tyson 
S71]was  justified  on  the  ground  *that  that 
was  all  that  the  state  courts  did.  But,  as  has 
been  pointed  out  by  a  recent  accomplished 
and  able  writer,  that  fiction  had  to  be  aban- 
doned and  was  abandoned  when  this  court 
came  to  decide  the  municipal-bond  cases,  be- 
ginning with  Gelpcke  v.  Dubuque,  1  Wall. 
176,  17  L.  ed.  520.  Gray,  Nature  &  Sources 
of  the  Law,  §§  535-550.  In  those  cases 
the  court  followed  Chief  Justice  Taney  in 
Ohio  L.  Ins.  Jb  T.  Co.  v.  Debolt,  16  How.  41G, 
14  L.  ed.  907,  in  recognizing  the  fact  that 
decisions  of  state  courts  of  last  resort  make 
law  for  the  state.  The  principle  is  that  a 
change  of  judicial  decision  after  a  contract 
has  been  made  on  the  faith  of  an  earlier 
one  the  other  way  is  a  change  of  the  law. 
The  cases  of  the  class  to  which  I  refer 
have  not  stood  on  the  ground  that  this  court 
aiP'eed  with  the  first  decision,  but  on  the 
ground  that  the  state  decision  made  the  law 
for  the  state,  and  therefore  should  be  given 
only  a  prospective  operation  when  contracts 
iuid  been  entered  into  under  the  law  as 
earlier  declared.  Douglass  v.  Pike  County, 
101  U.  8.  677,  25  L.  ed.  068;  Green  County 
▼.  Conness,  109  U.  S.  104,  27  L.  ed.  872,  3 
Sup.  Ct.  Rep.  69.  In  various  instances  this 
court  has  changed  its  decision  or  rendered 
different  decisions  on  similar  facts  arising 
in  different  states,  in  order  to  conform  to 
what  is  recognized  as  the  local  law.  Fair- 
field ▼.  Gallatin  County,  100  U.  S.  47,  25 
U  ed.  544. 

Whether  Swift  v.  Tyson  can  be  reconciled 
with  Gelpcke  v.  Dubuque,  I  do  not  care 
to  inquire.  I  assume  both  cases  to  represent 
settled  doctrines,  whether  reconcilable  or  not. 
But  the  moment  you  leave  those  principles 
which  it  is  desirable  to  make  uniform 
ttroug]iout  the  United  States,  and  which 
^*  <)ecisions  of  this  court  tend  to  make 
^''^fonii,  obviously  it  it  most  undesirable  for 


the  courts  of  the  United  States  to  appear 
as  interjecting  an  occasional  arbitrary  ex- 
ception to  a  rule  that  in  every  other  case 
prevails.  I  never  yet  have  heard  a  state- 
ment of  any  reason  justifying  the  power, 
and  I  find  it  hard  to  imagine  one.  The  rule 
in  Gelpcke  v.  Dubuque  gives  no  help  when 
the  contract  or  grant  in  question  has  not 
been  made  on  the  faith  of  a  previous  dec- 
laration of  *law.  I  know  of  no  author-  [372 
ity  in  this  court  to  say  that,  in  general,  state 
decisions  shall  make  law  only  for  the  future. 
Judicial  decisions  have  had  retrospective 
operation  for  near  a  thousand  years.  There 
were  enough  difficulties  in  the  way,  even  in 
cases  like  Gelpcke  v.  Dubuque,  but  in  them 
there  was  a  suggestion  or  smack  of  consti- 
tutional right.  Here  there  is  nothing  of 
that  sort.  It  is  said  that  we  must  exercise 
our  independent  judgment — ^but  as  to  what? 
Surely,  as  to  the  law  of  the  states.  Whence 
does  that  law  issue?  Certainly  not  from  us. 
But  it  does  issue^  and  has  been  recognized 
by  this  court  as  issuing,  from  the  state 
courts  as  well  as  from  the  state  legislatures. 
When  we  know  what  the  source  of  the  law 
has  said  that  it  shall  be,  our  authority  is  at 
an  end.  The  law  of  a  state  does  not  become 
something  outside  of  the  state  court,  and 
independent  of  it,  by  being  called  the  com- 
mon law.  Whatever  it  is  called,  it  is  the 
law  as  declared  by  the  state  judges,  and 
nothing  else. 

If,  as  I  believe,  my  reasoning  is  correct,  it 
justifies  our  stopping  when  we  come  to  a 
kind  of  case  that,  by  nature  and  necessity, 
is  peculiarly  local,  and  one  as  to  which  the 
latest  intimations,  and,  indeed,  decisions, 
of  this  court  are  wholly  in  accord  with  what 
I  think  to  be  sound  law.  I  refer  to  the  lan- 
guage of  the  court,  speaking  through  Mr. 
Justice  Miller,  in  Brine  v.  Hartford  F.  Ins. 
Co.  96  U.  S.  627,  24  L.  ed.  858.  To  adminis- 
ter a  different  law  "is  to  introduce  into  the 
jurisprudence  of  the  state  of  Illinois  the 
discordant  elements  of  a  substantial  right 
which  is  protected  in  one  set  of  courts  and 
denied  in  the  other,  with  no  superior  to  de- 
cide which  is  right."  I  refer  also  to  the 
unanimous  decision  in  East  Central  Eureka 
Min.  Co.  V.  Central  Eureka  Min.  Co.  204 
U.  S.  206,  272,  51  L.  ed.  476,  481,  27  Sup. 
Ct.  Rep.  258.  It  is^  admitted  that  we  are 
bound  by  a  settled  course  of  decisions,  ir- 
respective of  contract,  because  they  make 
the  law.  I  see  no  reason  why  we  are  less 
bound,  by  a  single  one. 

Mr.  Justice  White  and  Mr.  Justice  Mc- 
Kenna  concur  in  this  dissent. 
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373]  •A.  HENLEY,  J.  A.  Henley,  A.  D. 
Mackey,  J.  D.  Bowersock,  and  Mrs. 
Homsby,  PlfTs.  in  Err^ 

V. 

K  £.  MYERS,  Receiver  of  the  Consolidated 
Barbed  Wire  Company. 

(See  S.  C.  Reporter's  ed.  373-385.) 

Constitutional  law  —  tmpalrlniT  con- 
tract oblig:ations  —  stockliolder*s  lia- 
bility. 

1.  The  obligation  of  the  contract  under 
which  the  stockholders  in  a  Kansas  corpo- 
ration acquired  their  stock  is  not  uncon- 
stitutionally impaired  by  Kan.  Laws  (Spec. 
Sess.)  1898,  chap.  10,  §  12,  requiring,  as  a 
condition  of  a  legal  or  binding  transfer  of 
stock,  that  a  statement  of  such  transfer 
shall  be  filod  with  the  secretary  of  state  by 
the  president,  secretary,  or  managing  officer 
of  the  corporation,  although,  when  the  stock 
was  acquired,  the  sole  requirement  of  the 


I  Kansas   statutes   in   this   regard   was  that 
corporate  stock  should  be  transferable  only 
on  the«books  of  the  corporation. 
[For    other    rasos.    see    Const itntlonal    Law, 
1450-1474,  In  Digest  Sup.  Ct.  1908.) 

Constltatlonal  law  —  tmpalrins  con- 
tract oblli^tlons  —  remedies  —  stock- 
holder's liability. 

2.  The  substitution  for  individual  actions 
to  enforce  the  statutory  liability  of  stock- 
holders in  a  Kansas  corporation  cf  a  suit 
in  equity  by  a  receiver  appointed  after  judg- 
ment against  the  corporation,  which  is  made 
by  Kan.  Laws  (Spec.  Sess.)  1898,  chap.  10, 
does  not  unconstitutionally  impair  the  ob- 
ligation of  the  contract  under  which  the 
s^kholders  acquired  their  stock. 
[For    other    cases,    see    Constltntfonal    Law, 

1557-1560,  In   Digest  Sup.  Ct.   1008.] 

[No.  72.] 

Submitted  December  10,  1909.    Decided  Jan* 

uary   3,   1910. 


Note.  —  As  to  what  laws  are  void  as 
impairing  obligation  of  contracts — see  notes 
to  Franklin  County  Grammar  School  v. 
Railey,  10  L.R.A.  405;  Fletcher  v.  Peck, 
3  L.  ed.  U.  S.  102;  McCanna  k  F.  Co.  v. 
Citizens'  Trust  &  Surety  Co.  24  C.  C.  A.  20; 
and  Montana  Ore-Purchasing  Co.  v.  Boston 
&  M.  Consol.  Copper  &  S.  2^1  in.  Co.  35  C.  C. 
A.  12. 

That  a  state  constitution  is  a  law  within 
the  meaning  of  the  clause  of  the  Federal 
Constitution  prohibiting  laws  impairing 
tho  obligation  of  contracts — see  note  to 
Franklin  County  Grammar  School  v.  Bailey, 
supra. 

That  impairing  the  remedy  impairs  the 
obligation  of  the  contract — see  notes  to  Best 
y.  Baumgardner,  1  L.R.A.  356:  Louisiana 
ex  rcl.  Ranger  v.  New  Orleans,  26  L.  ed.  U. 
8.  132;  and  Phinney  y.  Phinney,  4  L.R.A. 
348. 

Impairment  of  contract  obligations  by 
changing  mode  of  enforcing  stockhold- 
ers' liability. 

With  the  exception  of  Evans  v.  Nellis, 
101  Fed.  920  (necessarily  overrule*!  by 
Henlky  v.  Myers),  and  Converse  v.  i^tna 
Nat.  Bank,  79  Conn.  603,  65  Atl.  1064,  1065, 
reversed  in  212  U.  S.  567,  53  L.  ed.  654,  29 
Sup.  Ct.  Rep.  691,  statutory  changes  in  the 
mode  of  enforcing  stockholders'  liability 
have  uniformly  been  sustained  as  against 
the  objection  that  the  contract  rights  of 
stockholders  who  became  such  before  the 
new  enactments  were  thereby  impaired. 

Evans  v.  Nellis,  supra,  is  a  decision  of 
the  United  States  circuit  court  for  the 
northern  district  of  New  York  in  which, 
considering  the  validity  of  the  same 
statute  upheld  in  Henley  v.  Myers,  a  dia- 
metrically opposite  conclusion  was  reached. 
The  court  held  that  the  change  in  remedy 
impaired  the  obligation  of  the  contract 
under  which  the  stockholder  acquired  his 
S40 


stock  because  (1)  it  deprived  him  of  the 
right  to  avail  himself  of  any  defense  he 
might  have  against  the  particular  creditor 
pursuing  him;  (2)  it  subjecte<l  him  to  an 
action  for  the  full  amount  of  his  stock, 
whether  the  corporate  indebtedness  wasj 
large  enough  to  re(|uire  so  large  a  payment 
or  not;  (3j  it  compelled  him  to  pay  a  part 
of  the  expenses  of  the  receivership. 

Besides  1)eing  squarely  in  conflict  with, 
and  therefore  necessarily  overruled  by, 
Henley  v.  Myers,  this  decision  is  oppose«l 
to  the  great  weight  of  authority. 

The  substitution  of  a  proceeding  by  an 
assessment  directly  upon  the  stockholders 
of  an  insolvent  bank,  by  its  receivers,  under 
the  approval  of  the  court,  on  due  notice  to 
the  parties,  to  be  made  ratably  on  all  stock- 
holders liable  therefor,  in  an  amount  suflii- 
cient  to  make  up  the  probable  deficiency,  in 
place  of  the  previous  remedy  by  bill  in 
equity  by  one  or  more  shareholders  in  be- 
half of  himself  and  all  other  shareholders, 
does  not  impair  the  obligation  of  the  con- 
tract under  which  the  stockholders  acquired 
their  stock.  Com.  v.  Cochituate  Bank,  3 
Allen,  42. 

The  contract  rights  of  stockholders  are 
not  unconstitutionally  impaired  by  substi- 
tuting a  proceeding  by  trustees  in  behalf  of 
all  creditors,  in  equal  ratio,  after  the  cor- 
porate assets  have  been  exhausted,  in  place 
of  previously  existing  remedies  by  an  ac- 
tion at  law  by  any  creditor,  after  the  disso- 
(ution  of  the  corporation,  or  by  a  bill  in 
equity  against  all  the  stockholders,  to  re- 
cover from  each  their  proportionate  share 
of  the  amount  necessary  to  discharge  tlie 
debt.  Story  v.  Furman,  25  N.  Y.  214; 
Walker  v.  Crain,  17  Barb.  119;  Herkimer 
County  Bank  v.  Furman,  17  Barb.  110. 
But  prior  to  such  change,  a  court  of  enuity 
could  restrain  any  single  creditor  irom 
prosecuting  an  action  at  law,  and  require 
the  fund  to  l)e  distributed  ratably  among 
the  creditors  in  equity,  ao  that  no  single 
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IN  ERROR  to  the  Supreme  Ckmrt  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Douglas  County,  in  that  state,  in 
favor  of  the  receiver  of  a  corporation  in  an 
action  to  enforce  the  individual  liability  of 
stockholders.    Affirmed. 

See  same  case  below,  76  Kan.  723^  17 
I«.RJl.(N.S.)  779,  93  Pac.  168,  on  rehearing, 
76  Kan.  736,  17  L.R.A.(N.S.)  785,  93  Pac 
173. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  W.  Nevlson  submitted  the  cause 
for  plaintiffs  in  error.  Messrs.  George  J. 
Barker.  A.  C.  Mitchell,  and  S.  D.  Bishop 
were  on  the  brief: 

So  much  of  Kan.  Laws  1898,  chap.  10, 
9  12,  as  provides  that  no  transfer  of  stock 
in  a  corporation  shall  be  legal  and  binding 
until  a  statement  of  the  change  of  owner- 
ship thereof,  made  by  the  president  and  sec- 


retary of  such  corporation,  is  filed  with  the 
secretary  of  state,  is  retroactive,  impairs 
the  obligations  of  the  contracts  of  those  who 
owned  stock  at  the  time  of  its  enactment, 
and  is  therefore  unconstitutional  and  void. 

Edwards  v.  Kearzey,  96  U.  S.  595,  24  L. 
ed.  793;  3  Thomp.  Corp.  p.  2183;  Hope  Mut 
Ins.  Co.  V.  Flynn,  38  Mo.  483,  90  Am.  Dec. 
438;  Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  4  L.  ed.  629;  Walker  v.  White- 
head, 16  Wall.  314,  21  L.  ed.  357;  Goodale 
V.  Fennell,  27  Ohio  St  426,  22  Am.  Rep. 
326;  Intiso  v.  Metropolitan  Sav.  &  L.  Asso. 
68  N.  J.  L.  588,  53  Atl.  206. 

The  portions  of  §§  14,  15,  of  chap.  10,  of 
the  Laws  of  Kansas,  1808,  which  took  effect 
January  11,  1899,  and  which  substituted  for 
individual  actions  against  the  stockholders 
of  corporations,  upon  their  stockholders'  li- 
ability, a  suit  in  equity  by  a  receiver,  to  be 
appointed    after   a    judgment   against   the 


creditor  would  be  allowed  to  acquire  priori- 
ty of,  or  exclusive  payment  of,  his  claim. 

Contract  rights  of  creditors  or  stockhold- 
ers are  not  impaired  by  the  substitution  of 
an  action  by  the  receiver  of  an  insolvent 
bank  in  place  of  an  action  by  any  creditor, 
on  behalf  of  himself  and  all  other  creditors, 
unless  such  receiver  refused,  on  request,  to 
bring  the  action.  Persons  v.  Gardner,  42 
App.  Div.  490,  56  N.  Y.  Supp.  822,  59  N.  Y. 
Supp.  463. 

The  obligation  of  the  contract  under 
which  a  stc^holder  acquired  his  stock  was 
not  unconstitutionally  impaired  by  the  sub- 
stitution in  place  of  a  suit  in  equity  against 
the  stockholder,  in  which  he  could  compel 
contribution  from  other  stockholders,  of  a 
proceeding  by  notice  and  motion,  in  the 
action  in  which  judgment  was  rendered 
against  the  corporation,  to  enforce  tlie  pay- 
ment of  unpaid  subscriptions  to  the  com- 
pany's capital  stock.  Hill  v.  Merchants' 
Mut  Ins.  Co.  134  U.  S.  515,  33  L.  ed.  904, 
10  Sup.  Ct.  Rep.  580,  affirming  86  Mo.  466. 
The  court  said  that  the  liability  to  pay  the 
amount  of  notes  which  the  stockholder  had 
given  for  such  unpaid  subscriptions  had  no 
such  connection  with  the  liability  of  other 
stockholders  as  to  exempt  him  from  an  ac- 
tion at  law  for  the  amount  which  he  had 
agreed  to  pay. 

The  obligation  of  the  contracts  under 
which  stockholders  acquired  their  stock  was 
not  unconstitutional ly  impaired  by  Minn. 
Gen.  Laws  1899,'  chap.  273,  enacted  to  make 
more  erectual  the  remedy  to  enforce  the 
constitutional  liability  of  stockholders  for 
the  debts  of  the  corporation,  because,  while 
under  the  old  law  stockholders  who  could 
not  be  reached  by  personal  service  were  im- 
mune from  liability,  under  the  new  law 
they  need  not  necessarily  be  served  with 
process  in  the  action  in  which  the  assess- 
ment is  made,  or  because  the  expenses  inci- 
dent to  the  enforcement  of  the  liability  in 
other  states  and  against  other  parties  arc 


amount  of  the  assessment.  Bemheimer  y. 
Converse,  206  (J.  S.  516,  51  L.  ed.  1163,  27 
Sup.  Ct  Rep.  755. 

On  the  authority  of  this  case,  the  Federal 
Supreme  Court  in  Converse  v.  Minnesota 
Thresher  Mfg.  Co.  (Converse  v.  iEtna  Nat. 
Bank)  212  U.  S.  567,  53  L.  ed.  654,  29  Sup. 
Ct.  Rep.  691,  reversed  the  judgment  of  the 
supreme  court  of  errors  of  Connecticut 
(79  Conn.  603,  65  Atl.  1064,  1005),  in 
which,  following  79  Conn.  163,  64  Atl. 
341,  7  A.  &  £.  Ann.  Cas.  75,  the  court 
refused  to  enforce  the  liability  of  stock- 
holders in  a  Minnesota  corporation,  pre- 
scribed by  Minn.  Laws  1899,  chap.  272, 
on  the  ground  that  such  statute  impaired 
the  obligations  of  the  contracts  under  which 
the  stockholders  acquired  their  stock.  The 
feature  of  the  new  law  which  the  Connecti- 
cut court'  found  repugnant  to  the  contract 
clause  of  the  Federal  Constitution  was  that 
provision  which  increased  the  amount  of 
the  stockholders'  assessment  by  an  estimate 
of  expenses  to  be  incurred  in  prosecuting 
further  actions.  But  the  validity  of  this 
provision  was  upheld  by  the  Federal  Su- 
preme Court,  as  we  have  seen,  in  Bem- 
heimer V.  Converse,  supra,  and  the  validity 
of  the  statute  had  previously  been  main- 
tained by  the  Minnesota  supreme  court,  as 
against  the  objection  that,  as  to  stockhold- 
ers who  became  such  before  the  passage  of 
the  law,  it  impaired  contract  obligations. 
Straw  &  E.  Mfg.  Co.  v.  L.  D.  Kilbourne 
Boot  &  Shoe  Co.  80  Minn.  125,  83  N.  W.  36; 
London  &  N.  W.  American  Mortg.  Co.  v. 
St.  Paul  Park  Improv.  Co.  84  Minn.  144, 
86  N.  W.  872. 

The  courts  seem  more  tender  of  the  rights 
of  the  corporate  creditor  than  of  those  of 
the  stockholders.  At  any  rate,  all  the 
courts  to  which  the  question  has  been  pre- 
sented have  united  in  declaring  that  a  cor- 
porate creditor  who  became  such  while  tlie 
earlier  Kansas  statute  was  in  force  could 


Uken  into  ecmiideration  in  estimating  the    not   be  deprived  of   the   right  to  proeee<l 
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eorporation,  are  reiroacti^,  impair  the 
obligation  of  the  contraeta  of  not  only  the 
creditors  but  the  atockholdera  of  a  corpora- 
tion, and  are  therefore  unconstitutional  and 
void. 

Von  Hoffman  v.  Quincy,  4  WalL  535,  550, 
18  L.  ed.  403,  408;  Kendall  v.  Fader,  99 
111.  App.  104,  affinned  in  199  111.  294,  65 
X.  E.  318;  3  Thomp.  Corp.  §  3035,  p.  2182; 
Evans  v.  Xellis,  101  Fed.  920;  Pusey  k  J. 
Co.  ▼.  Love  (Del.)  11  L.ILA.(N.S.)  953,  66 
Atl.  1013;  Harrison  v.  Remington  Paper 
Co.  3  L.R.A.(N.S.)  954,  72  C.  C.  A.  405, 
140  Fed.  385,  5  A.  &  £.  Ann.  Cas.  314; 
Myers  v.  Knickerbocker  Trust  Co.  1  L.R.A.' 
(N.S.)  1171,  71  C.  C.  A.  199,  139  Fed.  Ill; 
Converse  v.  i£tna  Nat.  Bank,  79  Conn.  163, 
64  Atl.  341;  Second  Ward  Sav.  Bank  v. 
Schranck,  97  Wis.  250,  39  LJLA.  569,  73 
N.  W.  31 ;  Dexter  v.  Edmands,  89  Fed.  469 ; 
Western  Nat.  Bank  v.  Reckless,  96  Fed.  78. 

Mr.  E.  E.  Myers,  in  propria  persomt, 
submitted  the  cause  for  defendant  in  error. 
Mr.  R.  E.  Melvin  was  on  the  brief: 

Defendants,  having  entered  into  a  con- 
tract by  the  very  terms  of  which  they 
agreed  that  the  legislature  might  amend 
the  law  relating  to  their  liability  and  the 
method  of  collecting  the  same,  cannot,  now 
that  the  legislature  has  done  exactly  what 
they  contracted  it  might  do,  be  heard  to 
complain. 

Sioux  City  Street  R.  Co.  v.  Sioux  City, 
138  U.  S.  98,  34  L.  ed.  898,  11  Sup.  Ct. 
Rep.  226;  Greenwood  v.  Union  Frei^t  R. 
Co.  105  U.  S.  13,  26  L.  ed.  961;  Miller  v.  I 


New  York,  15  Wall.  478,  21  I.,  cd.  M; 
Union  P.  R.  Co.  v.  United  SUtes,  99  U.  & 
700,  25  L.  ed.  496;  Atlantic  4  G.  R.  Co. 
V.  Georgia,  98  U.  &  359,  25  L.  ed.  185; 
Memi^is  4  C.  R.  Co.  v.  Gaines,  97  U.  8. 
697,  24  L.  ed.  1091;  Louisville  Water  Co. 
V.  CUrk,  143  U.  S.  1,  36  L.  ed.  55,  12  Sap. 
Ct  Rep.  346;  McGowan  v.  McDonald,  111 
CaL  57,  52  Am.  St.  Rep.  149,  43  Pac  418; 
United  SUtes  Trust  Co.  ▼.  United  SUtes 
F.  Ins.  Co.  18  N.  Y.  199;  Re  Gibson,  21  N. 
Y.  9;  Re  Reciprocity  Bank,  22  N.  Y.  9; 
Sleeper  v.  Goodwin,  67  Wis.  577,  31  N.  W. 
335;  South  Bay  Meadow  Dam  Co.  v.  Gray, 
30  Me.  551;  Ashuek>t  R.  Co.  ▼.  Elliot,  58 
N.  H.  451;  Tomlinson  v.  Jessup,  15  Wall. 
454,  21  L.  ed.  204;  2  Beach,  Modem  Law 
of  Contr.  §  1648;  State  v.  Missouri  P.  R. 
Co.  33  Kan.  189,  5  Psc.  772;  Moline  Plow 
Co.  v.  Witham,  52  Kan.  185,  34  Pac.  751; 
Myers  v.  Wheelock,  60  Kan.  752,  57  Psc 
956;  Phelps-Bigelow  Windmill  Co.  ▼.  North 
American  Trust  Co.  62  Kan.  529,  61  Pac 
63;  Pine  v.  Western  Nat.  Bank,  63  Kan. 
468,  65  Pac.  690;  West  v.  Topeka  Sav. 
Bank,  66  Kan.  536,  63  L.RJL  137,  97  Am. 
St.  Rep.  385,  72  Pac.  252;  Leavenworth  ▼. 
Leavenworth  City  4  Ft.  L.  Water  Co.  62 
Kan.  643,  64  Pac.  66;  Cooley,  Const.  Lira. 
361;  Merchants'  Ins.  Co.  v.  Hill,  12  Mo. 
App.  148,  86  Mo.  466;  Bemheimer  v.  Con- 
verse, 206  U.  S.  516,  51  L.  ed.  1163,  27 
Sup.  Ct.  Rep.  755. 

The  argument  of  defendants  as  to  the  re- 
quirement of  the  law  of  1898  that  a  sUte- 
ment  of  the  sale  and  transfer  of  stock  should 
be  made  to  the  secreUry  of  sUU  in  order  to 


tliercunder  by  the  enactment  of  the  new 
law,  without  impairing  the  obligation  of  the 
creditor *s  contract.  Evans  v.  Nellis,  101 
Fed.  920;  Webster  v.  Bowers,  104  Fed.  627; 
Harrison  v.  Remington  Paper  Co.  3  L.R.A. 
(N.S.)  954,  72  C.  C.  A.  405,  140  Fed.  385, 
5  A.  4  E.  Ann.  Cas.  314;  Woodworth  v. 
Bowles,  61  Kan.  569,  60  Pac.  331 ;  Pusey  4 
J.  Co.  V.  Love  (Del.)  11  L.R.A.(N.S.)  953. 
66  Atl.  1013. 

The  soundness  of  any  such  distinction 
may  well  be  doubted;  and  in  fairness  to  the 
other  courts  it  must  be  confessed  that 
there  is  no  reason  to  believe  that  they 
would  have  followed  the  lead  of  the  Kansas 
supreme  court  in  Henley  v.  Myers,  76  Kan. 
723,  736,  17  L.R.A.(N.S.)  779,  785,  03  Pac. 
168,  173,  in  upholding  the  validity  of  the 
later  enactment  when  challenged  by  the 
stockholder.  Indeed,  in  Evans  v.  Nellis,  su- 
pra, the  new  sUtute  was  declared  invalid 
both  as  to  corporate  creditors  and  stock- 
holders. 

In  Mvers  v.  Knickerbocker  Trust  Co.  1 
L.R.A.(N.S.)  1171,  71  C.  C.  A.  199,  139 
Fed.  Ill,  the  United  States  circuit  court  of 
appeals  for  the  third  circuit  held  that  the 
contract  rights  of  an  existing  corporat*^ 
creditor   were   unconstitutionally   impaired 


by  the  Maryland  sUtute  which  attempted 
to  change  a  law  permitting  individual  cred- 
itors of  a  corporation  to  enforce  their 
claims  against  individual  stockholders,  ao 
as  to  provide  one  suit  in  equity  in  behalf 
of  all  creditors,  to  which  all  stockholders 
may  become  parties,  and  abate  pending 
actions  under  the  former  law.  This  deci- 
sion was  followed  in  Knickerbocker  Tnist 
Co.  V.  Cremen,  140  Fed.  973. 

Exactly  the  contrary  was  held  by  tlie 
Maryland  court  of  appeals  in  Miners'  lb 
Mp  Bank  v.  Snyder,  100  Md.  57,  68  h.KJL 
312,  108  Am.  St  Rep.  390,  59  Atl.  707. 
See  also  Persons  v.  Gardner,  supra. 

And  the  rights  of  existing  creclitors  are 
not  materially  lessened  by  substituting  for 
tlie  seizure  of  the  person  of  property  of  a 
stockholder  on  attachment  and  execution 
against  the  property,  a  new  form  of  remedy 
by  an  action  of  debt  against  him,  upon  a 
judgment  obUined  against  the  corporation, 
saving  the  existing  alternative  remedy  1^ 
suit  in  equity,  and  authorizing  him,  wbon 
so  sued,  either  in  equity  or  at  law,  to  raaloe 
any  defense  which  the  corporation  might 
have  made.  Fourth  Nat.  Bank  v.  Franok- 
lyn,  120  U.  S.  747,  30  L.  ed.  825,  7  Sup.  Ct 
Rep.  757. 
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release  the  stockholder  is  aptly  and  fully 
answered  by  the  opinion  of  the  supreme 
eonrt  of  Kansas  in  Henley  v.  Myer8>  76 
Kan.  734,  17  L.ILA.(N.S.)  779,  93  Pac.  168. 
See  also  3  Thomp.  Corp.  §  3090. 

It  was  entirely  competent  for  the  legis- 
lature, as  a  regulation  of  the  business  and 
affairs  of  the  company,  to  give  its  creditors 
a  new  or  additional  remedy  by  which  this 
undertaking  could  be  enforced  in  their  be- 
half, such  remedy  not  increasing  the  debt- 
or's liability. 

Hill  V.  Merchants'  Mut.  Ins.  Co.  134  U. 
8.  515,  33  L.  ed.  994,  10  Sup.  Ct.  Rep.  580. 

The  l^islature  may  alter  and  modify 
the  remedy  to  enforce  a  contract  without 
impairing  its  obligation.  If  a  particular 
form  of  proceeding  is  prohibited,  and  an- 
other is  left  or  is  provided  which  affords  an 
effective  and  reasonable  mode  of  enforcing 
the  right,  the  obligation  of  the  contract  is 
not  impaired. 

Tennessee  v.  Sneed,  06  U.  S.  69,  24  L. 
ed.  610;  Fourth  Nat.  Bank  v.  Francklyn, 
120  U.  a  747,  30  L.  ed.  825,  7  Sup.  Ct.  Rep. 
757. 

S78]     *Mr.  Justice  Harlan  delivered  the 
opinion  of  the  court: 

The  Federal  question  to  be  disposed  of  on 
this  writ  of  error  arises  under  the  contract 
cUuse  of  the  Constitution.  The  facts  upon 
which  this  decision  depends  are  not  in  dis- 
pute and  may  be  thus  summarized : 

On  the  3d  day  of  August,  1887,  the  plain- 
tiffs in  error  became  respectively  subscrib- 
^n  to  and  owners  of  capital  stock  in  the 
Consolidated  Barbed  Wire  Company,  a  Kan- 
■M  corporation,  engaged  in  the  business  of 
Mtnnfacturing  wire.  But,  on  the  15th  day 
^  January,  1899,  they  sold  and  transferred 
*^lr  stock,  worth  par,  in  good  faith,  to  re- 
sponsible parties,  and  thereafter  had  no  in- 
terest in  the  company.  The  fact  of  such 
transfer  was  made  to  appear  on  the  books 
of  the  company.  On  the  same  date  the  com- 
V^^7  sold  all  its  property  and  the  good  will 
of  its  business,  the  proceeds  of  the  sale  be- 
^i  distributed  among  the  defendants  as 
J^khoiders  in  the  proportion  of  the  stock 
J«ld  hy  each.  And  on  the  day  last  named 
^^«  company  suspended  and  did  not  there- 
^^T  resume  business. 

^Q  1900,  W.  H.  Stevenson  obtained  a  judg- 
'"^t  against  the  company  upon  which  exe- 
cution was  issued  and.  returned  "no  prop- 
^^r  fdund."  In  1903,  two  other  judgments 
^"*^ch  of  which,  it  is  admitted,  being  based 
^pon  a  cause  of  action  sounding  in  tort — 
J*^e  recovered  against  the  company,  one  by 
^''Sgs,  administrator,  and  one  by  Maxwell. 

0  execution  was  issued  on  either  of  those 
Wgments. 

^  1903,  Myers,  the  defendant  in  error* 
**  h.  ed. 


was  appointed  receiver  of  the  wire  company. 
As  such  receiver,  and  by  authority  of  exist- 
ing statutes,  he  brought  an  action  in  one  of 
the  Kansas  courts  against  the  present  plain- 
tiffs in  error  as  stockholders,  to  recover  the 
amount  of  the  above  judgments.  Upon  final 
hearing,  the  trial  court  gave  judgments 
against  the  defendants,  respectively,  in  cer- 
tain amounts,  to  be  paid  by  them  in  propor- 
tion to  the  stock  owned  by  each.  The  case 
was  carried  to  the  supreme  court  of  Kansas, 
and  the  judgment  *was  affirmed.  A  [379 
rehearing  was  granted,  but  the  judgment 
was  again  affirmed.  76  Kan.  736,  17  L.R.A. 
(N.S.)   785,  93  Pac.  173. 

At  the  time  the  defendants  became  stock- 
holders in  the  wire  company  certain  con- 
stitutional and  statutory  provisions  relat- 
ing to  corporations  were  in  force  in  Kansas. 
Those  referred  to  by  counsel  are  given,  for 
convenience,  in  the  margin.f  From  an  ex- 
amination of  those  provisions  it  will  be 
*seen  that  when  the  defendants  be-  [380 
came  the  owners  of  stock  in  the  company 
it  was  the  law  of  Kansas:  1.  That  a  stock- 
holder *in  any  corporation  other  [381 
than  one  for  railroad,  religious,  or  charita- 
ble purposes,  should  be  liable  for  the 
dues  of  the  *corporation  to  the  ex-  [382 
tent  of  every  unpaid  subscription,  and  for 
an  additional  amount  equal  to  the  par  value 
of  the  stock  owned  by  him.  2.  That  if  an 
execution  against  a  corporation  was  re' 
turned  '*no  property  found,"  then  execution 
could  go,  on  the  order  of  court  and  after 
written  notice,  against  any  stockholder,  to 
the  extent  equal  in  amount  to  his  stock, 
together  with  the  amount,  if  any,  unpaid 
thereon.  3.  That  when  a  corporation  be- 
came insolvent  a  receiver  could  be  appointed 
on  application  to  the  proper  court,  to  close 
its  affairs;  and  it  was  made  the  dul^  of 
such  receiver  to  immediately  institute  pro- 
ceedings against  all  stockholders  to  collect 
unpaid  subscriptions,  together  with  the  ad- 
ditional liability  of  such  stockholders,  equal 

t"Dues  from  corporations  shall  be  se- 
cured by  individual  liability  of  the  stock- 
holders to  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder,  and 
such  other  means  as  shall  be  provided  by 
law;  but  such  individual  liabilities  shall  not 
apply  to  railroad  corporations,  nor  corpora- 
tions for  religious  or  charitable  purposes." 
Kan.  Const,  art.  12,  §  2. 

"If  any  execution  shall  have  been  issued 
against  the  property  or  effects  of  a  corpo- 
ration, except  a  railway  or  a  religious  or 
charitable  corporation,  and  there  cannot  be 
found  any  property  whereon  to  levy  such 
execution,  then  execution  may  be  issued 
against  any  of  the  stockholders,  to  an  ex- 
tent equal  in  amount  to  the  amount  of  stock 
by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon;  but  no  execution 
shall  issue  against  any  stockholder^  excft^l 
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to  the  par  value  of  the  stock  held  by  each; 
all  such  collections  to  be  for  the  benefit  of 
creditor s.  4.  That  the  stock  of  the  corpo- 
ration should  be  transferable  only  on  the 
hooks  of  the  corporation  in  such  manner  as 
the  law  prescribed. 

By  an  act.  passed  in  1899,  and  which  went 
into  effect  January  11th,  1899,  before  the  de- 
fendants sold  their  stock,  the  previous  stat- 
ute (Gen.  Stat.  1808,  chap.  23,  §  24)  was  so 
amended  as  to  make  it  the  duty  of  the  presi- 
dent and  secretary  or  the  managing  officer 
of  each  corporation  for  profit  doing  business 
in  the  state  (other  than  banking,  insurance, 
and  railroad  corporations),  as  soon  as  any 
transfer,  sale,  or  change  of  ownership  of 
stock  is  made,  as  shown  on  its  books,  "-to 
at  once  file  toith  the  secretary  of  state  a 
statement  of  such  change  of  ownership,  giv- 
ing the  name  and  address  of  the  new  stock- 
holder or  stockholders,  the  number  of  shares 
BO  transferred,  and  the  par  value  and  the 
amount  paid  on  such  stock."  The  same  stat- 
ute provided  that  "no  transfer  of  such  stocK 
shall  be  legal  or  binding  until  such  state- 
ment is  made  as  provided."  Laws  of  Kan. 
Special  Sess.  1898,  chap.  10,  §  12,  p.  33.  It 
is  not  claimed  that  the  above  statement  had 
been  made  or  filed  with  the  ccHnpany  prior 


to  the  sale  by  the  defendants  of  their  stock, 
or  that  it  was  ever  filed;  and  the  result  is 
that  the  transfer  made  by  the  defendants  of 
their  stock  (although  the  *fact  of  [S9S 
such  transfer  may  have  been  shown  on  the 
books  of  the  wire  company)  was  not  legal 
or  binding,  if  the  statute  was  valid. 

But  the  defendants  insist  that,  as  the  stat- 
utes of  Kansas  did  not,  at  the  time  they 
acquired  their  stock,  require  as  a  condition 
of  its  legal  or  binding  transfer  that  a  state- 
ment of  such  transfer  should  be  filed  with 
the  secretary  of  state,  by  the  president,  sec- 
retary, or  managing  officer  of  the  corpora- 
tion, the  subsequent  statute  imposing  a'eon- 
dition  of  that  kind  impaired  the  obligation 
of  the  contract  under  which  stockholders 
acquired  their  stock,  in  violation  of  the  Con- 
stitution of  the  United  States.  The  su- 
preme court  of  Kansas  rejected  this  view, 
and  they  were  right. 

In  what  way  the  transfer  of  the  stock  of 
a  corporation  shall  be  made  and  evidenced 
is  a  matter  entirely  within  the  govermental 
power  of  the  state  that  creates  the  corpora- 
tion, the  state  taking  care  that  such  power 
be  not  so  exerted  as  to  violate  any  right  se- 
cured by  the  supreme  law  of  the  land.  It 
was  never  contemplated  by  the  framers  of 


upon  an  order  of  the  court  in  which  the  ac- 
tion, suit,  or  other  proceedings  shall  have 
been  brought  or  instituted,  made  upon  mo- 
tion in  open  court,  after  reasonable  notice 
in  writing  to  the  person  or  persons  sought 
to  be  charged;  and,  upon  such  motion,  such 
4x>urt  may  order  execution  to  issue  accord- 
ingly; or  the  plaintiff  in  the  execution  may 
proceed  by  action  to  charge  the  stockhold- 
ers with  the  amount  of  his  judgment."  Kan. 
Gen.  Stat.  1808,  chap.  23,  §  32;  Id.  1889, 
K  1192. 

"A  corporation  is  dissolved,  first,  by  the 
expiration  of  the  time  limited  in  its  char- 
ter; second,  by  a  judgment  of  dissolution, 
rendered  by  a  court  of  competent  jurisdic- 
tion; but  any  such  corporation  shall  be 
deemed  dissolved  for  the  purpose  of  ena- 
bling any  creditors  of  such  corporation  to 
prosecute  suits  against  the  stockholders 
thereof  to  enforce  their  individual  liability, 
if  it  be  shown  that  such  corporation  has 
suspended  business  for  more  than  one  year, 
or  that  any  corporation  now  so  suspended 
from  business  shall,  for  three  months  after 
the  passage  of  this  act,  fail  to  resume  its 
usual  and  ordinary  business."  Kan.  Gen. 
Stat.  1808,  chap.  23,  §  40,  as  amended  by 
laws  1883,  chap.  40,  §  1,  March  7;  Id.  1889, 
\  1200. 

''If  any  corporation  created  under  this 
or  any  general  statute  of  this  state,  except 
railway  of  charitable  or  religious  corpora- 
tions, be  dissolved  leaving  debts  unpaid, 
suits  may  be  brought  against  any  person  or 
persons  who  were  stockholders  at  the  time 
of  such  dissolution,  without  joining  the  cor- 
poration in  such  suit;  and  if  judgment  be 
rendered,   aad  execution   satisfied,   the  de- 


fendant or  defendants  may  sue  all  who  were 
stockholders  at  the  time  of  dissolution,  for 
the  recovery  of  the  portion  of  such  debt  for 
which  they  were  liable;  and  the  execution 
upon  the  judgment  shall  direct  the  collection 
to  be  made  from  property  of  each  stockhold- 
er respectively;  and  if  any  number  of  stock- 
holders (defendants  in  the  case)  shall  not 
have  property  enough  to  satisfy  his  or  their 
portion  of  the  execution,  then  the  amount 
of  deficiency  shall  be  divided  equally  among 
all  the  remaining  stockholders,  and  collec- 
tions made  accordingly,  deducting  from  the 
amount  a  sum  in  proportion  to  the  amount 
of  stcck  owned  by  the  plaintiff  at  the  time 
the  company  dissolved."  Kan.  Gen.  Stat. 
1808,  chap.  23,  §  44,  Oct  31;  Id.  1889,  T 
1204. 

"No  stockholder  shall  be  liable  to  pay 
debts  of  the  corporation,  beyond  the  amount 
due  on  his  stock,  and  an  additional  amount 
equal  to  the  stock  owned  by  him."  Kan« 
Gen.  Stat.  1808,  chap.  23,  §  40;  Id.  1880, 
H  1200. 

By  a  statute  passed  in  1898,  which  took 
effect  January  11th,  1899,  the  following  aee- 
tion  took  the  place  of  the  above  §  32 : 

"If  any  execution  shall  have  been  issued 
against  the  property  or  effects  of  a  corpo- 
ration, except  a  railway  or  a  religious  or 
charitable  corporation,  and  there  cannot  be 
found  any  property  upon  which  to  levy  such 
execution,  such  corporation  shall  be  deemed 
to  be  insolvent;  and  upon  application  to  the 
court  from  which  said  execution  was  issued, 
or  to  the  judge  thereof,  a  receiver  shall  be 
appointed,  to  close  up  the  affairs  of  said 
corporation.  Such  receiver  shall  iromedi* 
ately  institute  proceedings  against  all  stoek- 
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tlu  Constitution  that  the  national  authori- 
ties should  supervise  the  action  of  a  state 
upon  such  a  subject,  so  long  as  the  state 
did  not  transgress  that  instrument,  but  kept 
within  the  limits  of  its  reserved  power  to 
enact  such  reasoniable  laws  or  regulations  as, 
in  its  judgment,  were  necessary  or  conducive 
to  the  general  good.  We  can  well  under- 
stand how  the  state  might  have  concluded 
that  the  statutory  requirement  in  force  when 
the  defendants  acquired  their  stock,  to  the 
effect  that  transfers  of  the  stock  of  corpo- 
rations created  by  the  state  (except  certain 
etMrporations)  should  be  transferable  only  on 
the  books  of  the  corporation,  was  not  eflfec- 
tive  or  sufficient;  particularly,  because  such 
hooks  might  not  be  easily  or  at  all  acces- 
lible.  And  we  can  also  well  understand  how 
the  state  might  have  reasonably  concluded, 
in  the  interest  of  the  public,  particularly 
of  purchasers  of  stock,  and  of  stockholders 
IS  welly  that  the  evidence  of  such  transfers 
ihould  appear  from  the  records  of  some  pub- 
lie  office,  like  that  of  the  secretary  of  state. 
184]  Hence,  ^perhaps,  the  enactment  of  the 
statute  which  went  into  effect  January  11th, 
1899.  Such  a  requirement  as  that  in  the 
set  of  1899  did  not  increase,  in  any  degree 
whatever,   the  liability  of   stockholders  as 


agreed  to  by  them  when  becoming  stockhold- 
ers. On  the  contrary,  it  was  in  the  inter- 
est of  stockholders,  as  determining  the  face 
of  their  ceasing  to  be  stockholders  on  and 
after  a  particular  date.  Further,  the  stat- 
ute did  not  forbid  a  sale  of  the  stock  upon 
such  terms  as  might  be  agreed  upon  between 
a  stockholder  and  any  purchaser,  the  trans- 
fer, pursuant  to  such  sale,  being  evidenced 
as  prescribed  by  the  statute.  Nor,  if  sued 
as  stockholders,  did  the  act  deprive  defend- 
ants of  any  valid  defense  which  they  were 
entitled  to  make  at  the  time  they  acquired 
their  stock.  It  did  nothing  more  than  to 
prescribe,  presumably  in  the  interest  of  the 
parties  immediately  concerned  and  of  the 
public,  a  rule  under  which  a  person  owning 
and  selling  his  stock  in  a  corporation  should 
be  regarded  as  a  stockholder,  unless  and  un- 
til its  sale  and  transfer  were  manifested  by 
a  statement  of  a  particular  kind,  filed  in  a 
named  public  office.  If  it  be  said  that  the  of- 
ficers charged  with  the  duty  of  making  and 
filing  that  statement  might  fail  or  refuse  to 
discharge  the  duty  imposed  upon  them,  the 
answer  is  that,  if  injury  thereby  came  to  the 
stockholder,  those  officers  would  be  liable  to 
him  for  such  injury  arising  from  neglect  of 
duty.    Betides,  those  officers  could  be  cjm- 


holders  to  collect  unpaid  subscriptions  to 
the  stock  of  such  corporation,  together  with 
the  additional  liability  of  such  stockhold- 
er!, equal  to  the  par  value  of  the  stock  held 
hy  each.  All  collections  made  by  the  re- 
ceiver shall  be  held  for  the  benefit  of  all 
creditors,  and  shall  be  disbursed  in  such 
manner  and  at  such  times  as  the  court  may 
direct  Should  the  collections  made  by  th«> 
Kceiver  exceed  the  amount  necessary  to  pay 
•il  claims  against  such  corporation,  togeth- 
«f  ^ith  all  costs  and  expenses  of  the  re- 
ceivership, the  remainder  shall  be  distrib- 
^M  among  the  stockliolders  from  whom 
<^Ilectiou8  have  been  made,  as  the  court 
J**y  direct;  and  in  the  event  any  stock- 
holder has  not  paid  the  amount  due  from 
^>  the  stockholders  making  payment  shall 
"*  entitled  to  an  assignment  of  any  judg- 
^^t  or  judgments  ob^ined  by  the  receiver 
Jp^nst  such  stockholder,  and  may  enforce 
*}**  same  to  the  extent  of  his  proportion  of 
JJJjms  paid   by   them."     Kan.    Gen.    Stat. 

loXk'  ^^P'  ^^»  §  32,  as  amended  by  Laws 
*w|,  chap.  10,  §  14.    Id.  Gen.  Stat  1901, 

*^e  stockholders  of  every  corporation, 

?®^pt  railroad  corporations  or  corpora tion? 

1^'  religious  or  charitable  purposes,  shaP 

^  liable  to   the  creditors  thereof  for  any 

^P^d  subscriptions,  and,  in  addition  there- 

?• 'or  an  amount  equal  to  the  par  value  of 

^  %tock  owned  by  them,  such  liability  to 

^  Considered  an  asset  of  the  corporation  in 

?*  «vent  of  insolvency,  and  to  be  collected 

5  ^  receiver  for  the  benefit  of  all  creditors. 

*;J^-  Gen.   Stat.    1868,  chap.  23,   §  46,   as 

■^tided  in  1898,  chap.  10,  §  16. 

»^^hen  the  defendants  acquired  their  stock, 

•*    li.  ed. 


the  statute  that  governed   the  transfer  of 
stock  in  corporations  was  as  follows: 

"The  stock  of  any  corporation  created 
under  this  act  shall  be  deemed  personal  es- 
tate, and  shall  he  transferable  only  on  the 
books  of  the  corporation,  in  such  manner 
as  the  by-laws  may  prescribe;  and  no  per- 
son shall,  at  any  election,  be  entitled  to 
vote  on  any  stock,  unless  the  same  shall 
have  been  stending  in  the  name  of  the  per- 
son so  claiming  to  vote,  upon  the  books  of 
the  corporation,  at  least  thirty  days  prior 
to  such  election;  but  no  shares  shall  be 
transferred  until  all  previous  assessments 
thereon  shall  be  fully  paid."  Kan.  Gen. 
Stat  1868,  chap.  23,  ^  27,  as  amended  by 
Laws  1879,  chap.  88,  §  1;  Id.  1889,  H  1184. 

The  above  statute,  which  was  m  force  on 
and  after  January  11th,  1899: 

"...  It  shall  also  be  the  duty  of 
the  president  and  secretary  of  any  such  cor- 
poration, as  soon  as  any  transfer,  sale,  or 
change  of  otcnership  of  any  such  stock  is 
made,  as  shoum  upon  the  books  of  the  com- 
pany, to  at  once  file  ioith  the  secretary  of 
state  a  statement  of  the  new  stockholder  or 
stockholders,  the  number  of  shares  so  trans- 
ferred, and  the  par  value  and  the  amount 
paid  on  such  stock.  No  transfer  of  such 
stock  shall  be  legal  or  binding  until  such 
statement  is  made  as  provided  for  in  this 
act:  provided,  however,  that  no  transfers  of 
stock  shall  release  the  party  so  transferring 
from  the  liabilif^  of  the  laws  of  this  state 
as  to  stockholders  of  corporations  for  profit, 
for  ninety  days  after  such  transfer  and  the 
filing  and  recording  thereof  in  the  office  of 
the  secretory  of  state."  Laws  of  Kansas, 
Special  Session  1898,  p.  33,  §  12. 
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pcllcd  by  proper  proceedings  to  perform  the 
duty  put  upon  them  by  the  statute.  Wc  hold 
that  the  defendants  acquired  their  stock  sub- 
ject, necessarily,  to  the  ]K)\ver  of  the  state, 
having  due  regard  to  the  legal  riglits  of  par- 
ties, to  regulate  the  transfer  of  stocks  in  its 
own  corporations.  In  its  first  opinion  in 
this  case,  the  supreme  court  of  Kansas  well 
said:  "Before  the  act  [of  18D9]  was  passed, 
one  who  had  sold  stock  of  a  corporation,  in 
order  to  relieve  himself  from  liability  for  its 
debts,  was  obliged  to  see  that  the  transfer 
was  noted  by  its  officer  upon  its  books;  the 
enactment  merely  imposed  an  additional  du- 
ty to  sec  that  a  similar  notation  was  made 
385]  upon  a  public  record.  The  change  *  im- 
posed no  restraint  upon  the  transfer  of  the 
stock,  but  related  only  to  the  means  by  which 
it  should  be  accomplished  and  the  manner  in 
which  it  might  be  evidenced.  It  is  essential- 
ly a  matter  of  method,  of  procedure,  rather 
than  of  ultimate  substantial  rights."  [70 
Kan.  735, 17  L.R.A.(N.S.)  785,93  Pac.  173.] 

Equally  without  merit  is  the  contention 
that  the  statute  of  1899  impaired  the  obli- 
gations of  the  stockholder's  contract,  in 
that  it  substituted  for  inaividual  actions 
against  them  a  suit  in  equity  by  a  receiver 
appointed  after  judgment  against  the  corpo- 
ration. In  becoming  stockholders,  the  de- 
fendants did  not  acquire  a  vested  right  in 
any  particular  mode  of  procedure  adopted 
for  the  purpose  of  enforcing  their  liability 
as  stockholders.  It  is  a  well-established  doc- 
trine that  mere  methods  of  procedure  in  ac- 
tions on  contract,  that  do  not  alTect  the  sub- 
stantial rights  of  parties,  are  always  with- 
in the  control  of  the  state.  It  is  to  be  as- 
sumed that  parties  make  their  contracts 
with  reference  to  the  existence  of  such  power 
in  the  state. 

Without  expressing  any  opinion  as  to 
questions  of  a  local  character,  we  hold,  for 
the  reasons  stated,  that  the  statute  of  1899 
furnishes  no  valid  basis  for  the  contention 
that  it  impaired  the  obligation  of  the  con- 
tract by  which  defendants  acquired  their 
fitock.  This  is  the  only  Federal  question  of 
a  substantial  character  presenteid  on  this 
writ  of  error,  and  the  judgment  of  the  Su- 
preme Court  of  Kansas  must  be  affirmed. 

It  is  so  ordered. 


386]  •UNION  PACIFIC  RAILROAD  COM- 
PANY, Plff.  in  Err., 

V. 

MORRIS  HARRIS,  Ralph  Harris,  Anna  H. 
Amett,  and  Nellie  M.  Daniels. 

(See  S.  C.  Reporter's  ed.  386-391.) 

Public  lands  —  railroad  land  grants  •— 
ivhat  lands  Included  —  homestead  en- 
try. 

The  grant  to  the  Union  Pacific  Railroad 
S46 


Company  by  the  act  of  July  3,  1866  (14 
Stat,  at  L.  79,  chap.  150),  of  a  right  of  way 
through  the  "public  lands/*  did  not  give 
that  company  the  right  to  run  its  road 
through  lands  which,  at  the  time  of  tha 
passa^  of  that  act,  were  in  the  actual  oc- 
cupation of  an  entryman  under  the  home- 
stead laws. 

r  For  other  c'a«e$i.  see  Public  Lauds,  184-188,  in 
Digest  Sup.  Ct.  1908.] 

[No.   19.] 

Argued   and   submitted   November  2,   1900. 
Decided  January  3,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  aflirnied  a  judgment  of  the  District 
Court  of  Saline  County,  in  that  state,  in 
favor  of  plaintilTs  in  an  action  to  recover 
possession  of  a  tract  of  land  claimed  by  a 
railway  company  under  a  grant  for  its 
right  of  way.     Aflirmed. 

See  same  case  below,  76  Kan.  265,  91  Pae. 
68. 

Statement  by  Mr.  Justice  Brewer: 
The  admitted  facts  are  that  on  April  22, 
1861,  Bernhard  Blou  settled  upon  and  im- 
proved the  northeast  quarter  of  section  12, 
township  14  south,  of  range  3,  in  Saline 
county,  Kansas,  and  on  May  13,  1861,  filed 
the  declaratory  statement  required  by  the 
pre-emption  laws.  Blou,  by  occupation,  cul- 
tivation, and  improvements,  preserved  all 
his  rights  under  the  pre-emption  until  Sep- 
tember 6,  1866,  when,  having  made  no  pay- 
ment or  final  proof,  he  changed  his  pre-emp- 
tion entry  to  one  under  the  homestead  act 
of  May  20,  1862.  He  continued  in  occupa- 
tion, on  December  8,  1870,  made  final  proof 
under  his  homestead  entr}%  and,  on  March 
16,  1872,  received  a  patent. 

By  the  act  of  July  1,  1862,  the  general 
Union  Pacific  Railroad  act  (12  Stat,  at  I4. 
489,  494,  chap.  120),  the  Leavenworth,  Paw- 
nee, &  Western  Railroad  Company,  whose 
name  was  changed  to  the  Union  Pacific  Rail- 
road Company,  Eastern  Division,  *and  [S87 
thereafter  to  the  Kansas  Pacific  Railway 
Company,  was  granted  a  right  of  way  200  feet 
in  width  on  each  side  of  its  road,  through 
the  public  lands  of  the  United  States.  The 
plaintifT  in  error,  hereinafter  called  the  de- 
fendant, has  succeeded  to  the  right,  title, 
and  interest  of  the  Leavenworth  Company. 
The  route  of  the  company,  as  prescribed  by 
the  act,  ran  from  Missouri  up  the  Kaw  river 
until  it  reached  the  Republican  river,  and 
then  north  along  the  left  bank  of  that  river 
to  intersect  with  the  one  hundredth  merid- 

Note. — As  to  land  grants  to  railroads— 
see  note  to  Kansas  P.  R.  Co.  v.  Atchieoi^ 
T.  &  S.  F.  R.  Co.  28  L.  ed.  U.  S.  794. 
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fan  in  the  territory  of  Nebraska.  On  July 
17,  1862,  the  company  filed  its  map  of  gen- 
eral route,  and  caused  the  lands  within  the 
limits  of  15  miles  thereof  on  either  side  of 
the  proposed  route  to  be  withdrawn  from 
sale.  Under  the  amendatory  act  of  July  2, 
1864  (13  Stat,  at  L.  356,  chap.  216),  the 
company  filed  another  map,  designating  the 
same  general  route.  Nei titer  of  these  routes 
cane  within  45  miles  of  the  tract  in  con- 
troversy. Among  the  changes  in  the  last 
named  act  is  one  providing  in  §  3  for  the 
condemnation  of  a  right  of  way  200  feet 
wide  through  land  occupied  by  the  owner  or 
claimant.  The  act  of  July  3,  1866  (14  Stat 
at  L.  79,  chap.  159),  changed  the  route  to 
extend  westwardly  towards  Denver.  Under 
this  act  the  company  located  and  construct- 
ed its  road  westwardly  along  the  Smoky 
Hill  river  instead  of  northwestwardly  along 
the  Republican  river,  and,  ns  located  and 
constructed,  the  road  passed  through  the 
quarter  section  which  Blou  was  then  seek- 
ing to  acquire  under  the  homestead  law. 

On  January  20,  1873,  Bernhard  Blou  exe- 
cuted and  delivered  to  the  Kansas  Pacific 
Railway  Company,  the  successor  of  the  Leav- 
enworth, Pawnee,  &  Western  Railroad  Com- 
pany, a  deed  for  a  right  of  way  through 
said  quarter  section,  which  deed  the  railway 
company  accepted,  and  paid  him  the  consid- 
eration named  in  it.  The  land  in  contro- 
versy is  a  strip  150  feet  wide,  lying  immedi- 
ately south  of  a  line  50  feet  south  of  the 
center  of  the  track  of  the  defendant  through 
the  quarter  section.  On  November  10,  1882, 
Blou  sold  and  conveyed  to  John  Erickson, 
by  warranty  deed,  all  that  part  of  the 
S88]  *quarter  section  lying  south  of  the 
railroad  track,  containing  101  acres.  The 
defendants  in  error,  hereinafter  called 
the  plaintiffs,  derive  title  from  Erick- 
sr  .  The  plaintiffs  and  those  under 
'whom  they  claim  had  exclusive-  posses- 
sion of  the  land  in  question  from  May, 
1861,  to  August,  1902;  broke  and  cul- 
tivated it,  and  paid  all  taxes  assessed  upon 
it  since  the  issue  of  the  patent.  In  August, 
1902,  the  defendant  fenced  and  took  pos- 
session of  the  tract  in  controversy,  wliere- 
upon  this  action  to  recover  possession  was 
commenced  by  the  plaintiffs.  The  court 
found  in  their  favor,  and  rendered  judgment 
accordingly.  This  judgment  was  affirmed 
by  the  supreme  court  of  the  state  (76  Kan. 
255,  91  Pac.  68),  and  thereupon  the  case 
was  brought  here  on  error. 

Mr.  Maxwell  Evarts  argued  the  cause, 
and,  with  Mr.  R.  W.  Blair,  filed  a  brief  for 
plaintiff  in  error: 

Different  considerations  enter  into  the  de- 
termination (1)  of  what  falls  within  the 
grant  of  public  land  in  aid  of  the  construe- 
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tion  of  a  railroad,  and  (2)  of  what  land 
is  deemed  public  land  with  reference  to 
the  grant  of  a  right  of  way  to  a  railroad 
company. 

Jamestown  &  N.  R.  Co.  v.  Jones,  177  U. 
S.  125,  132,  44  L.  ed.  698,  701,  20  Sup.  Ct. 
Rep.  568;  St.  Joseph  k  D.  C.  R.  Co.  v.  Bald- 
win, 103  U.  S.  426,  429,  26  L.  ed.  578,  579; 
Kindred  v.  Union  P.  R.  Co.  94  C.  C.  A.  112, 
168  Fed.  653. 

'  The  mere  preliminary  steps  to  acquiring 
land  under  the  homestead  or  pre-emption 
laws  do  not  take  such  land  out  of  the  cate- 
gory of  public  land,  which  the  government 
may  dispose  of  as  it  believes  for  its  inter- 
est, without  regard  to  the  effect  of  such 
disposition  on  the  interest  of  the  entryman. 
Frisbie  v.  Whitney,  9  Wall.  187,  19  L. 
ed.  668;  Yosemite  Valley  Case  (Hutchins 
v.  Low)  15  Wall.  77,  21  L.  ed.  82;  Union 
P.  R.  Co.  V.  Douglass  County,  31  Fed.  540; 
Northern  P.  R.  Co.  v.  Smith,  171  U.  S.  260, 
43  L.  ed.  157,  18  Sup.  Ct.  Rep.  794;  James- 
town &  N.  R.  Co.  V.  Jones,  supra. 

Mr.  T.  F.  Garver  submitted  the  cause 
for  defendants  in  error.  Mr.  Z.  C.  Milli- 
kin  was  on  the  brief: 

The  patent,  when  issued,  related  back  to 
the  date  of  Blou's  pre-emption  settlement. 

Shepley  v.  Cowan,  91  U.  S.  337,  23  L.  ed. 
426;  Faull  v.  Cooke,  19  Or.  455,  20  Am.  St. 
Rep.  836,  26  Pac.  662;  Flint  &  P.^  M.  R. 
Co.  v.  Gordon,  41  Mich.  420,  2  N.  W.  648; 
Sturr  v.  Beck,  133  U.  S.  541,  33  L.  ed.  761, 
10  Sup.  Ct.  Rep.  350;  Johnson  v.  Bridal 
Veil  Lumbering  Co.  24  Or.  182,  33  Pac. 
528;    Lilienthal  v.   Southern   California   R. 

Co.  56  Fed.  701;  26  Am.  &  Eng.  Enc.  Law, 
p.  255. 

The  Blou  land  was  not  public  land  on 
July  1,  1862,  and  therefore  a  right  of  way 
was  not  granted  through  it. 

Northern  Lumber  Co.  v.  O'Brien,  71  C. 
C.  A.  598,  139  Fed.  614;  United  States  v. 
Oregon  &  C.  R.  Co.  75  C.  C.  A.  66,  143  Fed. 
771;  Burlington,  K.  &  S.  W.  R.  Co.  v.  John- 
son, 38  Kan.  150,  16  Pac.  125;  2  Copp, 
Public  Lands,  861;  Hastings  &  D.  R.  Co. 
V.  Whitney,  132  U.  S.  357,  33  L.  ed.  363, 
10  Sup.  Ct.  Rep.  112;  Bardon  v.  Northern 
P.  R.  Co.  145  U.  S.  535,  36  L.  ed.  806,  12 
Sup.  Ct.  Rep.  856;  United  States  v.  Union 
P.  R.  Co.  61  Fed.  149;  United  States  v. 
Turner,  54  Fed.  228;  Whitney  v.  Taylor, 
158  U.  S.  85,  39  L.  ed.  906,  15  Sup.  Ct. 
Rep.  796. 

Right  of  way  and  land  grants  do  not 
differ  in  respect  as  to  what  are  or  are  not 
public  lands,  or  the  effect  of  existing  claims. 

Oregon  Short  Line  R.  Co.  v.  Fisher,  26 
Utah,  179,  72  Pac.  931;  Enid  &  A.  R.  Co. 
V.  Kephart,  19  Okla.  1,  91  Pac.  1049;  Lar- 
sen  V.  Oregon  R.  &  Nav.  Co.  19  Or.  240,  23 
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l»ac.  974;  Slaght  v.  Northern  P.  R.  Co. 
39  Wash.  670,  81  Pac.  1062;  Red  River  & 
L.  of  W.  R.  Co.  V.  Sture,  32  Minn.  95,  20 
N.  W.  229;  California  Northern  R.  Co.  v. 
Gould,  21  Cal.  255;  Burlington,  K.  &  S. 
VV.  R.  Co.  V.  Jolinson,  38  Kan.  142,  16  Pac. 
125;  Doughty  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R,  Co.  15  N.  D.  290,  107  N.  W.  971. 

Occupation  by  a  homesteader,  with  the 
intention  of  taking  the  benefit  of  a  home- 
8tea<l  law,  constitutes  a  claim. 

Nelson  v.  Northern  P.  R.  Co.  188  U.  S. 
108,  47  L.  ed.  406,  23  Sup.  Ct  Rep.  302. 

A  qualified  settler  who  enters  upon  and 
improves  a  tract  of  public  land,  with  the 
intention  of  obtaining  a  title  thereto  under 
the  pre-emption  laws,  is  a  claimant. 

Northern  P.  R.  Co.  v.  McCormick,  36  C. 
C.  A.  560,  94  Fed.  939. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The    grant    of    the    right    of    way    was 
"through  the  public  lands.'*    What  is  meant 
by  "public  lands"  is  well  settled.    As  stated 
in  Newhall  v.  Sanger,  92  U.  S.  761,  763,  23 
L.  ed.  760,  770:     "The  words  'public  lands' 
are  habitually  used  in  our  legislation  to  de- 
scribe such  as  are  subject  to  sale  or  other 
disposal  under  general  laws."    See  also  Bar- 
ker V.  Harvey,  181  U.  S.  481-490,  45  L.  ed. 
963-968,  21  Sup.  Ct.  Rep.  690;   Minnesota 
v.  Hitchcock,  185  U.  S.  373-391,  46  L.  ed. 
954-064,  22    Sup.   Ct.   Rep.   650.      If   it   is 
claimed   in   any  given  case   that   they   are 
used  in  a  difTerent  meaning,   it  should  be 
apparent  cither  from  the  context  or  from  the 
circumstances     attending     the     legislation. 
While   the   power   of   Congress   over    lands 
which  an   individual  is  seeking  to  acquire 
under  either  the  pre-emption  or  the  home- 
stead law  remains  until  the  payment  of  the 
full  purchase  price  required  by  the  former 
law  or  the  full  occupation  prescribed  by  the 
389]  latter,   ♦yet,   under  the  general   land 
laws     of     the    United     States,    one     who, 
liaving     made     an     entry,     is     in     actual 
occupation      under     the      pre-emption      or 
homestead   law,   cannot  be   dispossessed  of 
his    priority    at   the    instance    of   any    in- 
dividual.    Hastings  &  D.  R.  Co.  v.  Whit- 
ney,   132    U.    S.    357,    363,   364,   33   L.   ed. 
363,  366,   367,   10  Sup.   Ct   Rep.   112.     In 
other  words,  one  who  has  taken  land  under 
the  pre-emption  or  homestead  law  acquires 
an  equity  of  which  he  cannot  be  deprived 
by  any  individual  under  the  like  laws.    Now, 
at  the  time  of  the  passage  of  the  act  of 
July  3,  1866,  Blou  was,  and  had  been  for 
several  months,  in  actual  occupation  under 
the  homestead  law.    Did  Congress  intend  by 
its  legislation  to  deprive  him  of  that  equity 
which  he  had  under  the  general  land  Iaws  as 
against  anyone  proceeding  under  those  laws! 
S48 


Any  possible  rights  of  the  railroad  com* 
pany  in  this  land  commence  with  the  act 
of  July  3,  1866,  for  while  the  acts  of  1804 
and  1866  were  in  amendment  of  the  act  of 
1862,  yet  the  route  prescribed  by  the  acts 
of  1862  and  1864  was  far  to  the  east  of  this 
land,  and  only  by  the  act  of  1866  was  the 
company  authorized  to  construct  a  road 
through  or  near  it.  True,  as  held  in  St. 
Joseph  &  D.  C.  R.  Co.  v.  Baldwin,  103  U.  S. 
426,  26  L.  ed.  578;  Bybee  v.  Oregon  A  C.  R. 
Co.  139  U.  S.  663,  679,  35  L.  ed.  305,  308» 
11  Sup.  Ct.  Rep.  641;  Northern  P.  R.  Co.  ▼. 
Hasse,  197  U.  S.  9,  10,  49  L.  ed.  642,  643,  25 
Sup.  Ct.  Rep.  305,  the  grant  of  the  right  of 
way  is  absolute,  and  taking  eilect  as  of  the 
date  of  the  grant.  But  that  date  must  be 
found  in  an  act  prescribing  the  finally  adopt- 
ed route. 

A  case  much  relied  upon  by  the  railroad 
company,  as  showing  the  intent  of  Congress 
in  its  grant  of  the  right  of  way  to  the  Union 
Pacific  Railroad  Company  and  its  tributa- 
ries, is  Union  P.  R.  Co.  v.  Douglass  County, 
31  Fed.  540.    In  it  it  was  held: 

"It  was  the  evident  intention  of  Congress 
by  the  act  of  July  1,  1862  (12  Stat,  at  L. 
491,  chap.  120),  giving  a  right  of  way  to 
the  Union  Pacific  Railroad  Company,  to 
grant  such  right  of  way  through  those  lands 
which,  by  surveys,  should  be  found  to  be 
sections  16  and  36,  the  school  sections 
which  it  intended  to  give  to  the  future  stein 
of  Nebraska,  pursuant  to  the  provisions  of 
the  'organic  act  of  1854  (10  Stat,  at  [S90 
L.  283,  chap.  59),  creating  the  territory  of 
Nebraska." 

In  other  words,  it  was  held  that  although 
Congress  had,  in  1854,  created  the  territory 
of  Nebraska,  with  the  provision  that  when 
the  lands  within  it  were  surveyed,  sections 
16  and  36  in  each  township  should  be  re- 
served for  school  purposes,  it  meant  by  the 
act  of  1862  to  grant  a  right  of  way  to  the 
railroad  company  through  lands  which 
should  thereafter  be  found  to  be  those  see- 
tions.  But  that  decision  does  not  reach  to 
the  precise  question  here  presented,  and 
many  of  the  reasons  which  led  to  it  are  in- 
applicable here.  It  was  well  known  that 
a  large  part  of  western  Nebraska  was,  at 
the  time  of  the  passage  of  the  act  of  18629 
not  only  unoccupied,  but  unsurveyed.  The 
speedy  construction  of  the  railroad  to  the 
Pacific  was  desired,  and  nothing  was  said 
about  a  condemnation  of  the  right  of  way. 
By  the  amendatory  act  of  1864,  however, 
provision  was  made  for  such  condemnation 
through  land  occupied  by  an  owner  or  claim- 
ant In  Washington  &  I.  R.  Co.  v.  Osbon^ 
160  U.  S.  103,  40  L.  ed.  356,  16  Sup.  Ct. 
Rep.  219,  it  appeared  that  Osborn  was  a 
settler  upon  unsurveyed  public  land,  and 
had  placed  improvements  thereon,  and  in* 

215  V.  S. 


1009. 


K.OMADA  &  Co.  ▼.  United  States. 


300-392^ 


tended  when  the  surveys  were  made  to 
pre-empt  the  same  under  the  pre-einptioii 
laws  of  the  government.  The  railroad 
company  was  vested  by  the  act  of  March 
3,  1875  (18  Stat,  at  L.  482,  chap.  152, 
U.  S.  Comp.  Stat.  1901,  p.  1508),  with 
s  right  of  way  through  the  public  lands  of 
the  United  States,  subject  to  the  exception 
of  'iands  within  the  limits  of  any  military 
park  or  Indian  reservation,  or  other  lands 
ipecially  reserved  from  sale."  Osborn  did 
not  coine  within  the  terms  of  this  excep- 
tion. The  act  of  March  3,  1875,  authorized 
the  legislature  of  any  territory  to  provide 
the  manner  in  which  private  lands  and  pos- 
sessory claims  of  lands  of  the  United  States 
might  be  condemned,  and  further,  that  when 
BO  provision  should  have  been  made,  such 
condemnation  might  be  made  in  accordance 
with  §  3  of  the  act  of  July  2,  1804,  supra. 
And  upon  this  the  court,  sustaining  Os- 
born's  claim  of  payment  for  the  right  of 
^ty,  said    (p.   109) : 

S91]  '"It  must,  therefore,  be  conceded 
that  Osborn  did  not,  by  maintaining  pos- 
session for  several  years  and  putting  val- 
uable improvements  thereon,  preclude  the 
government  from  dealing  with  the  lands  as 
its  own,  and  from  conferring  them  on  an- 
other party  by  a  subsequent  jjrant. 

**0n  the  other  hand,  it  would  not  be  easy 
to  suppose  that  Congress  would,  in  author- 
ixing  railroad  companies  to  traverse  the 
public  lands,  intend  thereby  to  give  them 
&  right  to  run  the  lines  of  their  roads  at 
pleasure,  regardless  of  the  rights  of  set- 
tlers." 

It  is  true,  as  suggested  in  Western  P.  R. 
Co.  V.  Tevis,  41  Cal.  481),  403,  that  the  con- 
demnation proceedings  named  by  the  act  of 
J^Jly  2,  1864,  were  in  territorial  courts, 
whereas  Kannas  at  that  time  was  a  state. 
l*ut  undoubtiHlly  the  thought  of  Coiigrrss 
^*8  the  protection  of  an  owner  or  claimant 
^y  condemnation    proceedings,    and    not   in 

^hat  courts  those  proceedings  should  be 
had. 

*'urther,  "this  right  of  way  through 
■eliool  sections  had  been  accepted  without 
^"•llenge  for  twenty  years.'*  This  indicated 
^"^  general  understanding,  and  was  signifi- 
^^'^t.  The  contrary  appears  here.  The  rail- 
^*y  company  not  only  did  not  disturb  the 
I***e88ion  of  the  settler  for  nearly  forty 
y**r8,  but,  on  the  other  hand,  purchased 
•J*^  paid  him  for  a  right  of  way  through 
^  tract. 

^'e  are  of  opinion  that  the  case  in  160 
r*  S*  103,  is,  as  respects  the  case  at  bar, 
^'^consistent  with  that  in  the  3l8t  Fed.  and 
***'t  be  held  to  have,  to  that  extent,  over- 
^^^  it.  We  do  not  think  that  it  would 
**  profitable  to  cite  the  many  other  cases 
^hich  touch  the  question  before  us  more  or 


less  closely,  or  to  seek  to  point  out  the  dif- 
ferences between  them  and  this,  or  to  notice 
all  the  general  expressions  which  are  to  be 
found  in  them. 

We  are  of  opinion  that  the  Supreme  Court 
of  Kansas  did  not  err,  and  its  judgment  is 
allirmed. 


•KOMADA  &  COMPANY,  Petitioner,  [392 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed,  392-398.) 

Dnttes  —  on  sake  —  sinillitucle  clause  — ^ 
administrative  construction  —  adop- 
tion by  Congress. 

The  Japanese  beverage  "sake**  is  properly 
classified  under  the  similitude  clause  of  the 
tariir  act  of  July  24,  1897  (30  Stat,  at  L. 
151,  chap.  11,  U.  S.  Comp.  Stat.  1901.  p. 
1020),  §  7,  as  similar  to  still  wine,  in  viiiw 
of  the  uniform  customs  administrative  con- 
struction under  which,  on  a  protest  i)y  an 
imjtortor  in  1804  against  classification  by 
similitude  to  distilled  liquor,  sake  was  clas- 
sified by  similitude  to  still  wine,  which  rul- 
ing has  uniformly  been  followed,  and  has 
received  at  least  a  qualified  approval  by 
Congress  in  enacting  such  tariir  act  with- 
out modifying  the  provisions  of  the  earlier 
act  upon  which  such  ruling  was  based. 
[For  other  coses,  see  Duties.  III.  b.  ;J:  Stat- 
utes, II.  e,  2,  IV.,  iu  Digest  Sup.  Ct.  I'JUS.J 

[No.  220.] 

Argued   November   29,    30,    1909.     Decided 
January  3,  1910. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  judp^mcnt  which, 
reversing  the  decisions  of  the  Circuit  Court 
for  the  Northern  District  of  California  and 
the  lioard  of  General  Appraisers,  sustained 
the  ruling  of  the  collector  at  the  port  of 
San  Francisco,  classifying  sake  by  simili- 
tude to  still  wine.     Affirmed. 

Statement  by  Mr.  Justice  Brewer: 
This  case  is  before  us  on  a  writ  of  certio- 
rari to  the  United  States  circuit  court  of 
appeals  for  the  ninth  circuit.  The  question 
is  the  proper  classification,  under  the  tariff 
act  of  July  24,  1897  (30  Stat,  at  L.  151, 
chap.  11,  U.  S.  Comp.  Stat.  1901,  p.  1026), 
of  a  Japanese  beverage  known  as  "sake." 
"Sake"  is  not  named  in  that  act,  but  §  7 
(p.  205),  frequently  spoken  of  as  "the  simili- 
tude section,"  reads  as  follows: 

"That  each  and  every  imported  article, 
not  enumerated  in  this  act,  which  is  similar, 
either  in  material,  quality,  texture,  or  the 
use  to  which  it  may  be  applied,  to  any  artv- 
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cle  enumerated  in  this  act  as  chargeable 
with  duty,  shall  pay  the  same  rate  of  duty 
which  is  levied  on  the  enumerated  article 
which  it  most  resembles  in  any  of  the  par- 
ticulars before  mentioned;  and  if  any  non- 
enumerated  article  equally  resembles  two  or 
more  enumerated  articles  on  which  differ- 
ent rates  of  duty  are  chargeable,  there  shall 
S93]  be  levied  on  such  nonenumerated  'arti- 
cle the  same. rate  of  duty  as  is  chargeable 
on  the  article  which  it  resembles,  paying  the 
highest  rate  of  duty." 

In  November,  1904,  petitioner  imported 
some  sake  at  the  port  of  San  Francisco,  and, 
following  prior  rulings,  the  collector,  un- 
der the  similitude  section,  held  it  similar 
to  still  wine  containing  more  than  14  per 
cent  of  absolute  alcohol,  and  dutiable  ac- 
cordingly at  50  cents  per  gallon,  under 
paragraph  296  (p.  174).  The  petitioner 
protested  and  claimed  tnat  it  was  either  a 
nonenumerated  manufactured  article,  dutia- 
ble at  20  per  cent  ad  valorem,  under  §  6 
(p.  205),  or,  by  reason  of  similitude  to  ale, 
porter,  or  beer,  at  20  cents  per  gallon  un- 
der paragraph  297  (p.  174).  Both  the 
board  of  general  appraisers  and  the  circuit 
court  sustained  the  protest,  feeling  them- 
selves constrained  by  the  decision  of  the  cir- 
cuit court  for  the  southern  district  of  New 
York  (Nishimiya  v.  United  SUtes,  131  Fed. 
650),  and  that  of  the  circuit  court  of  ap- 
peals for  the  second  circuit  (United  States 
V.  Nishimiya,  69  C.  C.  A.  588,  137  Fed. 
396).  On  appeal,  the  United  States  circuit 
court  of  appeals  for  the  ninth  circuit  re- 
versed the  decision  of  tlie  circuit  court  and 
sustained  the  classification  made  by  the  col- 
lector. 

Messrs.  Thoinns  Fitch  and  W.  Wlck- 
ham  Smith  argued  the  cause,  and,  with 
Mr.  John  M.  Thurston,  filed  a  brief  for  pe- 
titioner: 

Findings  of  fact  by  the  board  of  apprais- 
ers, which,  on  additional  evidence,  were 
sustained  by  the  United  States  circuit 
court,  will  not  be  reversed  by  the  appellate 
courts. 

United  States  ▼.  Hahn,  91  Fed.  755; 
Apgar  V.  United  States,  24  C.  C.  A.  113, 
46  U.  S.  App.  625,  78  Fed.  334;  Re  White, 
53  Fed.  787;  Re  Steincr,  66  Fed.  726: 
White  V.  United  States,  18  C.  C.  A.  541,  38 
U.  S.  App.  239,  72  Fed.  251;  Re  Van 
Blankensteyn,  5  C.  C.  A.  579,  11  U.  S.  App. 
687,  56  Fed.  474. 

It  is  only  when  a  finding  of  fact  by  the 
board  of  appraisers  is  wholly  without  evi- 
dence to  support  it>  or  when  it  is  clearly 
contrary  to  the  weight  of  evidence,  that  it 
should  be  disregarded. 

Re   Van    Blankensteyn,    supra;    Ralli    v 
Uaited  SUieB,  Treasury  Dec.  No.  26,821. 


The  similitude  of  one  article  to  another 
under  the  import  duty  act  must  be  sub- 
stantial. 

Arthur  v.  Fox,  108  U.  S.  125,  27  L.  ttd. 
675,  2  Sup.  Ct  Rep.  371;  Murphy  v.  An- 
son, 06  U.  S.  131,  24  L.  ed.  773. 

In  cases  of  doubtful  classification  of  arti- 
cles, the  construction  is  to  be  in  favor  <rf 
the  importer. 

Powers  V.  Barney,  5  Blatchf.  202,  Fed. 
Cas.  No.  11,361;  Adams  ▼.  Bancroft,  6 
Sumn.  384,  Fed.  Cas.  No.  44;  Hartranft  ▼. 
Wiegmann,  121  U.  S.  609,  30  L.  ed.  1012, 
7  Sup.  Ct.  Rep.  1240;  American  Net 
Twine  Co.  v.  Worthington,  141  U.  S.  468. 
35  L.  ed.  821,  12  Sup.  Ct.  Rep.  55;  United 
States  v.  Wigglesworth,  2  Story,  369,  Fed. 
Cas.  No.  10,690;  United  States  v.  Davis, 
4  C.  C.  A.  251,  12  U.  S.  App.  47,  54  Fed. 
147;  Matheson  v.  United  SUtea,  18  a  C. 
A.  143,  38  U.  S.  App.  25,  71  Fed.  394; 
Hempstead  v.  Thomas,  122  Fed.  538;  Unit- 
ed States  V.  Nishimiya,  69  C.  C.  A.  588, 
137  Fed.  396. 

While  the  highest  rate  of  duty  will  be 
imposed  where  the  similitude  is  equal,  yet, 
in  determining  whether  there  is  or  ia  not 
an  equality,  the  doubt  will  be  resolved  in 
favor  of  the  importer. 

Tiffany  v.  United  States,  50  C.  C.  A.  419, 
112  Fed.  672;  Re  Guggenheim  Smelting  Co. 
50  C.  C.  A.  374,  112  Fed.  517 ;  United  SUtea 
V.  Dana,  39  C.  C.  A.  590,  99  Fed.  433;  Be 
Herter  Bros.  4  C.  C.  A.  107,  20  U.  S.  App. 
254,  53  Fed.  913;  Mandel  v.  Seeberger,  39 
Fed.  760. 

The  original  material  from  which  an  arti- 
cle is  made  is  a  controlling  factor  in  deter- 
mining its  classification  for  customs  pur- 
poses. 

Von  Bernuth  v.  United  States,  76  C.  C 
A.  638,  146  Fed.  61 ;  Arthur  v.  Fox,  supra ; 
Hahn  v.  United  States,  40  C.  C.  A.  622, 
100  Fed.  635;  United  States  v.  Dana;  Tif- 
fany V.  United  States;  Re  Herter  Broa.^ 
and  Mandel  v.  Seeberger, — supra. 

In  determining  similitude,  procesa  of 
manufacture  may  be  considered. 

Weilbacher  v.  Merritt,  37  Fed.  85 ;  Green- 
leaf  V.  Goodrich,  1  Haskell,  586,  Fed.  Caa. 
No.  5,778,  affirmed  in  101  U.  S.  278,  25  L. 
ed.  845. 

Mr.  W.  Wickham  Smith  also  filed  a  aepa- 
rate  brief  for  petitoner: 

Neither  the  court  of  appeals  nor  the  Su- 
preme Court  will  disturb  the  findings  oi 
fact  in  the  circuit  court,  unless  they  are 
wholly  without  evidence  to  support  them, 
which  is  not  pretended  here. 

Hathaway  v.  First  Nat.  Bank,  134  U.  8. 
494,  498,  33  L.  ed.  1004,  1006,  10  Sup.  Ct. 
Rep.  608;  I^hnen  v.  Dickson,  148  U.  8. 
71,  73,  37  L.  ed.  373,  374,  13  Sup.  Ct  Rep. 
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481;    Martintan   v.    Fairbanks,    112    U.    8.  mental  practice  as  a  principle  of  cottstrue- 

670,  28  L.   ed.   862,  d  Sup.   Ct.   Rep.   301;  tion  for  the  interpretation  ol  itatuLcs  eau 

Union  P.  £.  Co.  t.  United  States,  116  U.  R.  be    invoked   only    ivhen   tbat    practice    lias 

164,  ]57,  29  L.  e<L  584,  6SS,  0  Sup.  Ct.  Rep.  been  long  continued. 

325i   Tha  Francia  Wright,   105   U.   S.   381,  Merritt  v.  Cameron,  13T  U.  S.  642,  64B, 

387,  2S  L.  ed.  IICM),  1101;  The  Columbia,  41  34  L.  ed.   772,  774,  11  Sup.  Ct.  Rep.   174; 

CCA.  150,  100  Fed.  90S;  The  GUdeatry,  United   States  t.   Johnson,   173   U.   S.   303, 

«3  C.  C  A.  198,  128  Fed.  SOI;  Metropolitan  377,  43  L.  ed.   731,   730,   10   Sup.  Ct.  Itcp. 

Nat.  Bank  v.  Rogeri,  3  C.  C.  A.  066,  3  U.  427. 

8.   App.  411,   53   Fed.   776;    Weit  Virginia  And  a  decision,  to  be  regarded  as  an  nu- 

Northem  R.  Co.  v.  United  States,  07  C.  C.  tliorit;,  must  have  been  made  in  a  ease  in 

A.    220,    134    Fed.    202;    American    Bridge  which    the   very   point   in    controversy   was 

Co.   T.  Camden   Interstate  R.   Co.  68   C.   C.  argued  and  decided.     Tliii  court  lias  itacll 

A.   131,  135  Fed.  331;  Morris  v.  Canda,  25  decided    that    where    a    decision    lias    been 

C   C.  A.   128,  62   U.   B.  App.   182,  SO  Fed.  made  upon  a  point  not  argued  and  in  con- 

738;   BuckinBhum  v.  Estes,  63  C.  C.  A.  20,  troversy,  it  would  not  regard  even  iU  own 

188   Fed.  S87;   Re  Antigo  Screen  Door  Co.  decision  as  a  controlling  precedent. 

60    C.   C.   A.   24H,    123    Fe<l.   254;    Gorliam  Crosa  v.  Burke,  140  U.  S.  82,  87,  36  L. 

Mfg.   Co,  T.  Enieiy-Binl-Tliayer  Dry  Goods  ed.  SOU,  SOfl,  13  Sup.  Ct.  Rep.  22. 

Co.  43  C.  C.  A.  511,  104  Fed.  244;  Wolff  v.  ,,,„.,„          ..              .*  *i       ,...- 

Wells.  F.  t  Co.  52  C.  C.   A.  G20,  115  Fe.l.  "^-  '!:/'■  "'"°n       "T  w-        T    ' 

34;  Gaffner  v.  Pigott.  64  C  C  A.  641.  110  ""<>■    «'th    A'""""^?   G^eml    WKkcsham, 

Fed.  487;    Lilienthal   v.   MeCormick,   64   O.  filed  '  brief  tor  re^ponaent: 

a    A.   475.    117    Fed.    07;   Americai;    Sales  ,.^\'^   '"'"°"   °f/''?   '"}''''"   "  ^'r    ^' 

Book  Co.  V.  Bullivant.  54  C  C.  A.  387,  117  \"f7  wrrect.    The  burden  is  upon  the  pro- 

Fed.  260;  Moore  v.  Moore,  58  C.  C.  A.  19,  ""^'."S    .mportera    to    establ.sh    the.r   con- 

121    Fed.    738;    Eureka    County    Bank    v.  "■"'""■                        .    ,,«  tt    o     iib    o..   t 

Clarke,  64  C  C  A.  671.  130  Fed   326;  Last  /;''""  J"   '''"'"'■*■  «^  Y"   T  .      ',!^   ^ 

Chance  Min.  Co.  v.  Bunker  Hill  4  S    Min.  l**    ^"^  Lo",";',*"  7  «^,    1"]    .!,\        A' 

a.  .-„..««.  ..ii»~  f„    «B  f.    (-     1     onn    T.1  S.  247,  282,  30  L.  ed.  093,  008,  12  Sup.  Ct 

J^onoentrafng  Co.  66  C  C.  A.  209.   IJl  ^^^    ^'g^.   '^^^^^^^  ^    ScuVocder,  155  V-  S. 

The   similitude   clause   was   not   properly  ]^\  f  J^   '"^    "'    '=,  f;'"; ,^V" c''-  A'.' 

applicable   to   the   merchandise   in   Sue^ioi;  J^;'!  Tl  393"''3"9ri9' Sup^'ct.'  S 


Stuart  T.   Maxwell.   16   How.   160,   14   L 


«l.  883;  Fisk  v.  Arthur,  103  U.  S.  «1.  434,  T^«    ""''^    .nfcrprctation    and    praetiM 

!«  L.  ed.  520.  621;   Arthur  v.  Fo.<,  108  U.  "'  *^  «<^"t'v«  "ni*^ ".,".'"«  '""*'.'"  ***" 

8.  J25,  129,  27  L.  ed.  676.  677,  2  Sup.  Ct.  1°  .'''""'"^y  ''^'==  ^„"'"'';'"^,*''  ."''l  """j 

Rep.   371;    Herrm.n   v.   Arthu;    (Herrman  ^"f  ;"   ""*   challenged   until    1902;    and 

T.  Sliilerl    127   U.  S.  363,  32  L.  ed.  186.  8  "J*^  '""  ^""wledge  of  it  the  tsnlT  set  of 

Sup.  Ct.  Rep.  1030.  '8"    ""»    P«s8e<!.      Since    1B94    sake    has 

The  similarity  or  resemblance  which  will  ••«"  >m ported  in  view  of  the  practice,  and 

i«tifj    the    application    ef    tl«    similitude  "'..r  u'*'., '.'   has   been   sold    by   importers 

.l.u^  must  hi  sul«tantial.  ""h  "?  ^"^y  .■'.''"'^■-'      Accordingly   no  on- 

Stuart  V.   Ma.vweni   Arthur  v.  Foj;   and  ^''F'.t*''   hardslnp   hat   l«-cn   .mpoflcd   upon 


.  Arthur, — xupra. 


petitioner;    noliody   hns   been   misled;    and. 


The  mere   faH  that  an  article  resembles  '»•  ",''';"" ^  Mnw,  what  importers 

isntlier  article  more  than  it  re«e..ihW  ...v  "  "''""y  '"^T" '* "'•'<'■ 

thing  else   will   not   justify   th.   invocatim.  ^  ^'"''^r'    states   v.  „^«:;<L'^'"   "'T'™' / 

of  tlie  similitude  elsuse  Cnmpnnia,   200   U.    S.   337-339.   52    L.   ed. 

Uiirnho  ■     *-.i.».,    na  II    a    isi    oi  r  821,  822,  28  Sup.  Ct.  Rep.  532;  Robertson 

^Uiirphy  V.  Arnson,  06  U.  S.   131,  84  h.  ^    p^^.^^^^    ,3^  U    g    ^^^    ^2  L.  ed.  209. 

Quesiion.   of   doubt   mnst   be   decided   in  »    S-ip.    Ci     Rep     1328;    United    States   v 

I»w  of  the  importer.  Healey,    160   U.   S.    .38.  40   L.  ed.   300.   10 

American  Net  t  Twine  Co.  y.  Worthing.  S"P-  «■   ««•?■  -*^'   ""■""''  S'»'"  '"   ''■•"'■ 

to.,  141   U.  S.  408.  36  L.  ed.  821,   12  SuV..  ^04  U.   S.   143.  51   h.  ed.  411.  27   Sup,  Ct 

a  Rep.  55.  Rep.  191;   Hill  Bros.  Co.  v.   United  Stnlo-. 

The  word  >,Blity"  la  used  in  the  simili  »!  C-  '^    *.  14,  151  Fed.  470;   Morningstar 

lude  clause  to  indicate  degree  of  excellence;  v.  United  SUtes,  159  Fed,  287. 
native  gofidiiFbs;  grade.  1'be   purpose  of   the   similitude  clause   is 

Arthur   T.    Pox,   supra;    Iferrmsn   t.   Ar-  to  subject   like  articles  to   the   same  ta.\a- 

tknr    (Herrman    v.    Jlillnr)    127    U.    S.    304,  tion. 
K  L  ed.  187.  8  Sop.  Ct  Rep.  1000.  Sluort  v.  Mntwell.  16  How.  150,  100.  14 

I'nder  the  decision  of  this  court,  depart-  L.  ed.  883,  887;  Arthur  v.  Fox.  108  U.  8. 
■4  L.  ed.  %%\ 
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225,  128,  27  L.  ed.  675,  676,  2  Sup.  Ct.  Rep. 
871. 

Similarity  is  the  question  of  fact. 

Herrman  v.  Arthur  (Uerrman  v.  Miller) 
127  U.  S.  363,  370,  32  L.  ed.  186,  188,  8 
Sup.  Ct.  Rep.  1090. 

It  must  be  substantially  in  one  (but  only 
one)  of  the  particulars  enumerated, — ^ma- 
terial, quality,  texture,  or  possible  use. 

United  States  v.  Roessler  k  H.  Chemical 
Co.  70  C.  C.  A.  340,  137  Fed.  773;  Green- 
leaf  V.  Goodrich,  301  U.  S.  278,  283,  25  L. 
ed.  845,  846;  Arthur  v.  Fox,  supra;  Weil- 
bacher  v.  Merritt,  37  Fed.  85;  Mandel  v. 
Seebcrger,  39  Fed.  760;  Keary  v.  Magone^ 
40  Fed.  873;  Re  Ilerter  Bros.  4  C.  C.  A. 
]07,  20  U.  S.  App.  254,  53  Fed.  913;  United 
States  V.  Dana,  39  C.  C.  A.  590,  99  Fed. 
433;  Hahn  v.  United  States,  40  C.  C.  A. 
022,  100  Fed.  035;  Tiffany  v.  United  SUtes, 
50  C.  C.  A.  419,  112  Fed.  672;  Re  Guggen- 
heim Smelting  Co.  50  C.  C.  A.  374,  112 
Fed.  517;  Waddell  v.  United  States,  124 
Fed.  301;  Rich  v.  United  SUtes,  172  Fed. 
293. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

Something  can  be  said  on  both  sides  of 
the  question  of  similarity,  and,  if  the  case 
.turned  simply  upon  that  question,  it  might 
be  diflicult  to  reach  a  satisfactory  conclu- 
sion. In  such  a  case  the  construction  given 
by  the  department  charged  with  the  execu- 
tion of  the  tariff  acts  is  entitled  to  great 
weight.  As  said  by  Mr.  Justice  McKenna, 
delivering  the  opinion  of  the  court  in  United 
States  V.  Cerecedo  Hermanos  y  CompaQia, 
209  U.  S.  337,  339,  52  L.  ed.  821,  822,  28 
Sup.  Ct.  Rep.  532,  533: 

''We  have  said  that  when  the  meaning  of 
a  statute  is  doubtful,  great  weight  should 
be  given  to  the  construction  placed  u|)on  it 
by  the  department  charged  with  its  execu- 
tion. Robertson  v.  Downing,  127  U.  S.  607, 
32  L.  ed.  209,  8  Sup.  Ct.  Rep.  1328;  United 
States  V.  llealey,  160  U.  S.  130,  40  L.  ed. 
309,  16  Sup.  Ct.  Rep.  247.  And  we  have 
decided  that  the  re-enactment  by  Congress, 
without  change,  of  a  statute  which  had  pre- 
viously received  long-continued  executive 
construction,  is  an  adoption  by  Congress  of 
such  construction.  United  States  v.  Falk 
&  Bros.  204  U.  S.  143,  152,  51  L.  ed.  411, 
414,  27  Sup.  Ct.  Rep.  191." 

In  the  decision  of  this  case,  Mr.  Justice 
White  and  Mr.  Justice  Peckhara  concurred 
solely  because  of  the  prior  administrative 
construction. 

Prior  to  1894,  sake  was  classified  by  si- 
militude to  distilled  liquor,  and  subjected  to 
a  duty  of  $2.50  per  proof  gallon,  under  par- 
mgraph  329,  net  1890  (26  Stat  at  L.  567, 
^i>K  amp.  12:44),  mud  $2,  under  schedule  A, 


act,  1883    (22  Stat,  at  L.  488,  494,  chap. 
121,  U.  S.  Comp.  Stat  1901,  p.  2247). 

•In  July,  1894,  Y.  Woozens  protested  [8»T 
against  tliis  classification,  claiming  tlie  li- 
quor was  dutiable  under  the  act  of  1890  by 
similitude  to  still  wine.  He  was  sustained 
by  the  board  of  general  appraisers  in  opin- 
ion dated  October  4,  1894  (T.  D.  15,392^ 
G.  A.  2786).  The  Treasury  Department  ac- 
quiesced, and  has  acted  accordingly  until 
the  present  time;  no  protest  against  the 
practice  was  entered  until  March,  1902. 
Three  years  after  the  ruling  in  the  Woozen* 
Case,  Congress  passed  the  tariff  act  of  1897, 
which  in  no  way  modified  the  provisions 
upon  which  the  appraisers  had  previously 
based  their  decision.  This  in  effect  con* 
firmed  their  action.  In  March,  1902,  Hack- 
feld  &  Company,  Honolulu,  protested  against 
the  classification  of  'sake'  by  similitude  ta 
still  wine,  but  the  prior  ruling  was  sus- 
tained by  the  appraisers  and  the  importer 
acquiesced  in  the  decision.  In  the  tariff  act 
of  1909,  sake  is  specially  enumerated  with 
still  wine  (paragraph  307) : 

''Still  wines,  including  ginger  wine  or  gin- 
ger cordial,  vermuth,  and  rice  wine  or  sake, 
and  similar  beverages  not  specially  provided 
for  in  this  section  ...  if  containing 
more  than  fourteen  per  centum  of  absolute 
alcohol,  sixty  cents  per  gallon."  30  Stat  at 
L.  11,  40,  U.  S.  Comp.  Stat.  Supp.  1909,  p. 
603. 

In  April,  1903,  Nishimiya  imported  some 
sake  at  New  York,  and  protested  against 
the  classification  by  similitude  to  still  wine. 
The  board  of  appraisers  sustained  the  col- 
lector, but,  on  appeal  to  the  circuit  court 
for  the  southern  district  of  New  York,  the 
circuit  judge  thought  that  sake  was  not 
sufficiently  like  either  wine  or  beer  to  be 
classified  by  similitude,  and  held  it  to  be  u 
nonenumernted  manufactured  article.  Tliis 
conclusion  was  sustained  by  the  circuit  court 
of  appeals  for  the  second  circuit  United 
States  V.  Nishimiya,  supra. 

Thus  it  appears  that,  prior  to  1894,  sake 
was  classified  by  similitude  to  distilled  li* 
quor,  and  then,  on  a  protest  by  an  importer, 
it  was  classified  by  similitude  to  still  wine, 
and  that  ruling  has  been  followed  from  tfaat 
time  to  the  present,  receiving  in  the  mean- 
time at  least  a  qualified  approval  by 
'Congress.  It  was  accepted  without  [S98 
challenge  until  1902.  Then,  a  protest 
against  it  having  been  overruled,  it  re- 
mained unchallenged  for  another  year. 
After  this,  and  in  the  latest  tariff  act.  Con- 
gress has  in  terms  put  sake  in  the  category 
with  still  wines. 

I'nder  these  circumstances,  we  think  the 
intent  of  Congress  in  respect  to  the  clasaifl* 
cation  of  sake  is  clearly  manifested,  and  the 
judgment  of  the  Court  of  Appeals  is  af- 
firmed. 
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ARTUBO  M.  ELTAS,  Appt, 

EDUABDO   RAMIREZ. 

(See  &  C.  Reporter's  ed.  308-400.1 

Krtradltlon  —  evidence  —  salHclency  Of. 

1.  The  evidence  is  suflicient  to  juBtit; 
««Binitment  in  extradition  proceedings  on 
a  chaise  of  forj^rj  of  railwaj  wheat  eer- 
tileatea  purporting  to  show  the  true  weight 
of  ear  loads  of  wheat  shipped  from  the 
United  States  to  Mexieo,  where  the  accused 
wu  a  member  of  a  firm  of  eustoms  brokers 
which  presented  to  the  Mexican  custams 
authorities  certificates  showing  weights  much 
kM  than  the  true  weight;  that  the  Mexican 
gDTemment  waa  thereby  defrauded  of  a 
Urge  amount  of  import  duties;  that  the 
uensed  was  the  principal,  It  not  the  only, 
beDcflciary  of  the  fraud,  and  that,  instcnd 
d  reparation  or  explanation,  resort  was  had 
te  lllght. 
(Tw  other  cases,   see  Extradition,   IV.  a.   Id 

Digest  Bap.   Ct.  1S0B.1 
Extradition     —    evidence    —    unsworn 
■tatementa. 

i.  Unsworn  statements  certified  bj  the 
raited  States  ambassador  and  the  chargt 
Ajfiircs  to  be  authenticated  properly 
■ad  l^ally  so  as  to  be  received  for  similar 
purposes  by  tribunals  of  the  country  from 
which  the  accused  has  fled  are,  by  the  ex- 
prtH  terms  of  tlie  act  of  August  3,  1682 
IM  Stat,  at  L,  216.  chap.  378.  U.  8.  Comp. 
sue  1M1,  p.  3503),  admissible  in  evidence 
is  extradition  proceedings. 

"^itrBdltloo,  IT.  a,   lu 


bell,  judge  of  the  diatriet  court  of  the  first 
judicial  district  of  Arizona,  aitting  as  a 
commissioner  in  extradition  proceedings,  he 
was  committed,  on  the  charge  o(  forgery 
and  the  utterance  of  forged  papers,  to  the 
custody  of  the  United  States  marshal  for 
Arizona,  to  abide  the  order  of  the  Presi- 
dent of  the  United  States  in  the  premises. 
Upon  his  petition  to  the  supreme  court  ol 
the  territory  for  habeas  corpus,  he  was  dis- 
charged from  custody,  and  from  the  judg- 
ment of  the  court  the  case  is  here  on  appeal. 
The  court  decided  that  the  offense  charged 
is  within  the  terms  of  the  treaty  between 
the  United  States  and  Mexico,  "that  the 
committing  magistrate  had  jurisdiction  of 
the  subject-matter  and  the  accused,"  anil 
that  the  complaint  was  sufficient.  The  court, 
however,  held  that  there  was  not  sufficient 
legal  evidence  to  establish  the  fact  of  for- 
gery, and  that  therefore  "the  judge  of  the 
district  court  exceeded  his  jurisdiction  in 
holding  the  petitioner  (appellee)  for  extra- 
dition."    This  ruling  constitutes  the  ques- 
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Submitted  November  S,  1009.    Decided  Jan- 
uary 3,  1010. 

A^EAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
"Wt  discharging,  on  habeas  corpus,  a  per- 
wa  committed  in  extradition  proceedings. 
Rnerged. 

Sm  lame  case  below  {Ariz.)  BO  Pac.  323. 

^«  facta  are  stated  in  the  opinion. 

Vr.  A.  O.  Baker  submitted  the  cause  for 
»M«lUnt. 

Mf-  Wllllain  Herrinc  submitted  the 
<*"*  for  appellee. 

"■  Justice  HcKenna  delivered  the  opin- 

*<™ol  the  court: 

,  Appellee  was  arrested  as  a  fugitive  from 
lUtiet  in  pursuance  of  the  provision  of  a 
t'ttty  of  extradition  between  Mexico  and 
«•  United  States  [31  Stat,  at  L.  1818], 
'*^  *(ter  a  hearing  before  John  H.  Camp- 

''Wb.— On  practice  and  procedure  in  ex 
''•^ition  proce^lings — see  notes  to  Cook 
J  Bm,  38  L.  ed.  U.  S.  03-1,  and  Whitten  v. 
;«llnson,  40  L.  ed.  U.  S.  400. 


plaint,  summarized,  is  that  Ram- 
irez forged  certain  railroad  wheat  certifl- 
cates,  which  purported  to  have  been  issued 
by  the  Southern  Pacific  Company  to  show 
the  true  weight  of  certain  car  loads  of 
wheat  shipped  from  the  United  States  to 
Mexico,  and  had  the  further  purpose  to 
show  the  amount  of  custom  duties  *c  be 
paid  to  Mexico.  The  certificates,  in  order 
to  appear  authenticated,  it  is  alleged,  pur- 
ported and  were  intended  to  show  that  they 
were  signed  or  sealed  or  stamped  by  the 
railroad  company  with  a  seal  or  stamp  con- 
taining the  words  "gross  weight,  tare,  net 
weight,"  and  that  the  true  gross,  tare,  and 
net  weight  of  the  wheat  in  each  'of  [400 
the  cars  were  inserted  by  the  company  after 
those  words,  and  that  the  certifirates  were 
initialed  with  the  letters  "O.  W.  B." 

It  is  alleged  that  the  certificates  were  not 
so  authenticated  by  the  company  or  any- 
one in  its  employ,  and  did  not  show  the 
weight  of  the  wheat,  but  showed  that  there 
was  much  less  than  the  true  weight.  It  is 
alleged  also,  with  the  usual  repetition,  that 
Ramirez  forged  the  stamp  and  seal  and  the 
initials  "0.  W.  B.,"  and  did  "use  and  utter" 
the  certificates,  and  presented  them  "to  the 
customhouse  of  the  government  of  Mexieo 
and  the  officials  thereof,"  at  the  town  of 
Nogales,  "as  true  and  genuine  wheat  cer- 
tificates of  the  said  railroad  company,  and 
as  showing  the  true  weight  contained  in  the 

There  were  two  Importations  of  wheat 
from  Nogales,  Arizona,  to  Nogales,  Mexico, 
in  the  name  of  E.  RamircE.  The  manifest 
or  request  for  importation  was  made  la 
the  proper  officers  at  Nogalea,  Mexieo,  in 
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the  name  of  and  for  E.  Ramirez.  It  was 
the  duty  of  the  Mexican  inspectors  of  cus- 
toms to  inspect  and  weigh  the  wheat,  in 
order  to  compute  the  proper  amount  of  du- 
ties. One  of  the  importations  was  inspected 
by  one  Manuel  Rosas,  the  other  by  one 
Francisco  Enriquez,  both  of  whom  were  im- 
plicated in  the  prosecution  in  Mexico  for 
the  crimes  of  fraud  against  the  federal 
treasury  and  forgery  of  private  seals. 

Rosas  testified  that  he  examined  the  in- 
terior of  tlie  cars  in  a  superficial  manner, 
"satisfying  himself  by  opening  a  sack  that 
said  cars  contained  the  merchandise  repre- 
sented.'' He  did  not  weigh  the  merchandise, 
because  it  came  billed  in  car-load  lots,  and 
"did  not  come  designated  as  to  so  many 
bundles,  and  also  because  the  customhouse 
lacked  the  proper  scale  facility."  He  testi- 
fied that  "the  railroad  of  Sonora  issueil  to 
the  applicants  a  ticket  with  the  seal  of 
the  office,  without  any  signature,  bearing 
thereon,  indicated  in  lead  pencil  writing, 
the  number  of  the  respective  cars,  the  net 
weight,  and  the  gross  wciglit.  It  was  so  done 
401]  in  this  case;  *that  he  compared  the 
data  upon  the  tickets  with  reference  notes 
with  those  presented  by  the  customs  agent, 
and,  finding  them  to  correspond  with  each 
other,  he  had  no  objection  in  authorizing, 
over  his  own  signature,  the  correctness  of 
the  same,  and  ordered  it  'despatched.' "  As 
soon  as  the  tickets,  he  further  testified, 
are  compared  with  the  applications,  they 
are  destroyed,  and  that  he  did  not  know 
what  had  become  of  them  in  this  case.  He 
further  testified  that  the  applications  were 
delivered  to  him  by  the  customhouse  col- 
lector, which  applications  manifested  the 
weight  of  the  merchandise  to  be  imported, 
and,  "this  being  done,  the  manifest  passed 
into  the  possession  of  the  revisers,  wlio 
solicit  the  railroad  ticket  from  the  inter- 
ested parties  for  the  purpose  of  verifying 
the  respective  comparisons."  The  person 
of  whom  he  "asked  for  the  tickets  was  Mr. 
Manuel  Ramirez,  who  was  in  charge  of  the 
customs  department  of  the  house."  Further 
testifying,  he  said  that  he  did  not  know 
the  origin  of  the  tickets  "by  their  form  of 
writing;"  that  he  did  not  find  in  any  of 
them  any  erasures  nor  any  trace  of  altera- 
tion, and  could  not  tell  "even  vaguely  the 
name  of  the  employees  who  wrote  the  tick- 
ets;" that  he  did  not  know  whether  any 
person  was  present  "when  the  corresponding 
tickets  were  delivered  to  him;"  that  he  had 
no  knowledge,  from  "private  sources  or  oth- 
erwise, of  Mr.  Cerilo  Ramirez's  connection 
with  the  customs  agency  that  operates  un- 
der his  name."  He  recognized,  from  the 
books  of  the  railroad  exhibited  to  him,  the 
seals  to  be  the  same  used  by  the  company 
to  express  the  weight,  not  recollecting  hav- 
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ing  personally  seen  the  books.  Explaining 
how  he  "erred,"  he  testified  that  it  was  be- 
cause he  did  not  go  personally  to  the 
offices  of  the  railroad  to  compare  the  true 
weight  at  those  offices,  but  instead  relied 
on  the  tickets  presented  by  Manuel  Ramirez, 
"which  were  forged,  in  the  sense  that  the 
said  Ramirez  personally,  or  in  accord  with 
some  employee  of  the  railroad,"  forged  the 
tickets,  "making  use  of  the  seals  of  the 
railroad." 

Francisco  Enriquez  testified  substantially 
to  the  same  ^effect,  though  in  some  [4 OS 
parts  more  fully.  He  testified  that  the  tickets 
came  approved  by  Mr.  G.  VV.  Bowman,  chief 
of  the  station  of  the  Sonora  Railroad.  He, 
however,  did  not  know,  he  said,  the  hand- 
writing of  Bowman  "to  the  extent  of  being 
able  to  identify  the  same  to  a  certainty," 
because  "the  tickets  in  question  only  bring 
numbers,  made  in  great  haste,  setting  forth 
the  number  of  the  car,  the  gross  weight,  the 
net  weight,  and  the  tare,  calculated  in 
pounds,"  of  which  he  "made  the  computa- 
tion into  kilos." 

Ignacio  Alleo  testified  that  he  was  a  pri- 
vate employee  of  the  firm  under  investiga- 
tion, and  served  for  five  years  as  freigliter 
for  the  firm  or  house;  that  his  duty  was 
to  receive  the  loose  freight  from  the  Ameri- 
can side,  delivered  to  him  at  Xogales,  Ari- 
zona, to  place  the  same  in  the  cars  which 
convey  it  south;  that  in  doing  so  he  takes 
note  of  the  number  of  bundles,  marks, 
countermarks,  weights,  and  other  memoran- 
da which  serve  to  form  the  api)licutions 
for  shipment;  that  said  data  arc  made  on 
loose  papers,  which  he  delivers  to  Manuel 
Ramirez,  who  makes  out  the  applications 
for  shipment;  that  "Ramirez  is  aUo  occu- 
pied in  making  the  applications  for  ex- 
portation, reimportation,  more  properly  ex- 
portation;" that  he,  the  witness,  had  no 
other  connection  with  the  direct  importation 
than  to  copy  some  applications  for  ship- 
ment; that  when  he  came  to  the  house, 
five  years  ago,  Manuel  Ramirez  had  been 
serving  the  house  for  a  long  time,  and  that 
Ramirez  had  "personal  charge  of  the  deal- 
ings with  the  employees  of  the  custom- 
house, all  relative  to  importations;"  that 
the  head  person  in  charge  of  the  office  "was 
Kduardo  Ramirez,  who  had  full  power  to 
act  from  the  owner  of  the  business,  Cerilo 
Ramirez;  that  up  to  three  years  ago,  Al« 
berto  Masarenas  kept  the  accounts  of  the 
house,  since  then  he  did  not  know  who 
had,  but  that  the  cash  accounts,  he  under- 
stands, were  kept  by  Mr.  Escobara." 

Ignacio  Escobara  had  testified  before,  but 
he  would  not  ratify  his  former  testimony 
in  all  respects,  he  said,  liecause  it  was 
given  "under  the  belief  that  his  gratitude  to- 
wards his  'employer  compelled  him  to  [40S 
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do  BO,"  and  that,  after  mature  consideration, 
he  realized  that  he  waa  not  required  "to  tell 
an    untruth    in    a    proceeding    which    may 
stain  his  honor,  and  for  that  reason  he  was 
disposed  to  tell  the  truth."    And  he  testified 
that  from  the  beginning  of  the  proceeding 
against    Messrs.    Campello    he    noticed    the 
greatest  uneasiness,  excitement,  and  fear  in 
£duardo  Ramirez,  Luis  Bartning,  and  Ce- 
rilo  Ramirez;   from  that  time  they  began 
to  prepare  themselves,  "fearing  to  become 
involved    in    the   same   manner   as   Messrs. 
Campello  and  associates;  that  he  plainly  no- 
ticed   the   attitude    of    the    above    gentle- 
men and  the  danger  in  which  they  were." 
He  further  testified  that  "he  saw  and  no- 
ticed their  conduct,  as  well  as  listening  to 
their  conversation,"  and  that  "the  manner 
of  preparing  themselves  consisted  in  making 
up    packages   of   correspondence   and   docu- 
ments  carefully   selected   and  packed   in   a 
wooden  box  which  stood  in  a  patio  or  court 
during  the  day  and   disappeared   at  night 
without"  his  knowing  what  became  of  it; 
that  he  was  under  the  impression  that  it 
was  taken  to  the  American  side,  not  being 
able   to    tell    "from    whom   he  heard    it   in 
the  oflRce  of  the  firm,"  but  he  believed  that 
he   "heard    it   said    there   in   conversation." 
He    further   testified    that   the   books   of 
aecount  and  the  copy  books  of  statement  of 
expenses  "appeared  and  disappeared  succes- 
sively, being  carried  to  and  fro  by  Bartning 
personally,  who  was  the  bookkeeper;"  that, 
at  the  beginning  of  Campello's  investigation, 
Alleo  confessed  to  him  that  the  house  was 
very  much  involved  in  the  same  manner  as 
were  Messrs.  Campello;  that  the  person  in 
charge  of  all  transactions  was  Manuel  Ra- 
mirez;  that  Bartning  is  the  brother-in-law 
of  Ramirez,  "with  whom  he  is  strongly  tied 
in  business;  the  head  of  the  institution  is 
Ccrilo  Ramirez,  who  commands  as  supreme 
principal  and  owner  of  the  establishment, 
and  as  such  daily  attends  said  office,  watch- 
ing carefully   the   affairs   and    progress   of 
the  house:  during  the  absence  of  Cerilo  hi» 
brother  Eduardo  directs  the  house,  and  is 
recognized  by  all   as  second  chief;   and   as 
Cerilo  was  tried  for  smuggling,  and  his  sig- 
404]  nature   is   not   •accepted    in   custom- 
house  dealings,   all   ofilcial    documents   arc 
signed  by  Eduardo  Ramirez  in  his  own  name, 
or  through  an  agent  representing  himself  in 
the  documents   as   a  customhouse  broker." 
He  testified  further  that  he  "was  told  from 
the  beginning   that   the   cause   of    fear   of 
Cerilo  Ramirez   and   his   associates   in   the 
present  case  proceeded  from  a  fraud  commit- 
^  by  them   upon   the  federal  treasury  in 
like  manner  as  that  committed  by  Messrs. 
Campello, — that    is,    by    false    and    forged 
Jntnifests   of   the   weight   of   car   loads   of 
54  L.  ed. 


wheat    imported   by    said   house   one   year 


i» 


ago 

The  record  shows  that  Cerilo  Ramirez, 
"being  present  for  the  purpose  of  under- 
going a  suppletory  confrontation  with  Ig- 
nacio  Escobara,"  and  with  "that  of  said 
Ramirez,"  referring  apparently  to  some  dep- 
osition or  statement  made  by  himself,  which 
is  not  ip  the  papers,  stated  that  he  was 
"absent  from  Nogales,  living  in  Lower  Cali- 
fornia, and  for  that  reason  could  not  have 
been  present  after  the  detention  of  Cam- 
pello," and  stated  further  that  he  was 
"therefore  ignorant  of  what  disposition  had 
been  made  of  the  books  of  account,  cor- 
respondence, and  documents  of  the  establish- 
ment of  *C.  Ramirez,'  to  which  Escobara" 
referred.  He  denied  that  he  was  recognized 
as  agent  of  the  house,  and  said  that  "if 
he  left  the  name  of  C.  Ramirez  in  the  busi- 
ness, it  was  with  the  object  of  not  impair- 
ing the  credit  of  the  house,  and  on  account 
of  his  brother  being  concerned  .  .  • 
which  business  he  transferred  to  his  brother 
Eduardo,  without  executing  in  this  case  any 
special  instrument."  And  he  denied  having 
had  "previous  knowledge  of  the  fraud  upon 
the  federal  treasury." 

Manuel  Ramirez  was  also  put  in   "sup- 
pletory confrontation"  with  Escobara,  whose 
testimony  was  read  to  him,  as  was  that  of 
C.  Ramirez,  and  being  "apprised  of  the  dis- 
crepancies  of  both   depositions,"   said   that 
what  Escobara  said  was  "not  exact"  when 
he  said  that  he,  Ramirez,  was  "in  collusion 
with  the  other  Messrs.  Ramirez,  in  trying 
to    conceal    the    books   and    correspondence 
of  the  business."    The  rest  of  his  testimony 
is  as  follows :     "He  does  not  know  where  they 
(the  books  and  ^correspondence )   are,  [405 
and  says  that  their  chief  was  Mr.  Eduardo 
Ramirez,  ignoring   (?)    to  date  if  the  pay- 
ment has  been  made  in  full  of  the  dut.es 
upon    the    importation    of    wheat,    because 
his  duties  were  only  to  draw  the  papers  for 
the  importation  through  the  customhouse." 
He    was    called   upon    a    second    time    to 
testify,  and  he  was  asked  if  he  personally 
copied    the    tickets    or    memoranda  •  of    the 
weight  of  the  cars  of  wheat  from  the  sheets 
in  which  the  employees  of  the  railroad  noted 
the  weight  of  bundles.     He  answered  that 
sometimes   he   did,   but  not  in   the  present 
case,  he  did  not  remember;  that  his  brother, 
Eduardo  Ramirez,  attended  to  the  loading 
and  giving  of  weights,  but  that  he,  in  his 
brother's  absence,  would   sometimes  attend 
to  this  branch.    Aud  further,  that  he  could 
not    explain    the    discrepancy    between    the 
weights    of    the    bundles    in    question    and 
those  shown  in  the  respective  books  of  the 
railroad  company. 

It  appears  that  the  frauds  upon  the  reve- 
nue  charged   to   £.   Ramirez   amounted    to 
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•$11,944.95.  The  depositions  were  taken  in 
proceedings  instituted  in  Mexico  under  its 
laws  as  the  basis  for  an  application  for 
the  extradition  of  Eduardo  Ramirez,  and 
were  attested  by  tlie  officers  of  the  tribunal 
to  whom  the  case  was  assigned,  and  that 
tribunal,  after  citing  the  applicable  law 
and  its  conclusion,  and  considering  that 
''the  corptM  delicti  of  fraud  against  the 
federal  treasury  and  undue  use  of  private 
seals''  had  been  proved,  and  that  it  con- 
stituted forgery  under  the  laws  of  Mexico, 
and  was  within  the  provisions  of  the  treaty 
between  that  country  and  the  United  States, 
<K)ncluded  as  follows:  "Let  a  petition  issue 
with  the  proper  evidence  to  the  Secretary 
of  State  and  Foreign  AlTairs,  so  that, 
through  the  conduct  of  the  diplomatic 
agents  accredited  in  the  neighboring  Re- 
public, steps  be  taken  for  the  extradition 
of  Eduardo  Ramirez,  and  obtaining  the 
same,  to  place  at  the  disposal  of  this  tribu- 
nal.'' 

Appellant  was  commissioned  by  the  Mex- 
ican ambassador  as  a  proper  person  to  pre- 
sent to  the  authorities  of  the  United  States 
•of  America  a  copy  of  the  warrant  of  ar- 
406]  rest  in  the  *United  States  of  Mexi- 
•co,  and  of  the  depositions  upon  which  the 
warrant  was  issued,  and,  as  agent  of 
Mexico,  to  ''receive  the  said  Eduardo 
Ramirez  from  the  proper  authorities  of 
the  United  States  of  America."  We 
shall  not  further  quote  the  papers,  as 
there  is  no  question  but  that  requisition 
had  been  duly  made  for  the  extradition  of 
Ramirez.  The  evidence  before  the  district 
judge  consisted  of  the  depositions,  together 
with  oral  testimony  that  they  would  be 
admissible  in  evidence  in  the  courts  of 
Mexico,  and,  in  addition,  the  ambassador  to 
Mexico  and  the  charg4  d'affaires  certified 
that  they  were  "properly  and  legally  au- 
thenticated, so  as  to  entitle  them  to  be  re- 
ceived for  similar  purpose  by  tribunals  of 
Mexico,  as  required  by  the  act  of  Congress 
of  August  3,  1882."  [22  Stat,  at  L.  215, 
chap.  378,  U.  S.  Com  p.  Stat.  1901,  p. 
3593.]  There  is  also  in  the  record  a  paper 
headed,  "Statement  of  the  weight  of  the 
car  loads  of  wheat  imported  by  Eduardo 
Ramirez,  made  by  this  federal  tribunal  by 
virtue  of  the  data  shown  in  the  books  of 
the  railroads,"  and  a  large  number  of  ex- 
hibits. 

The  district  judge  committed  Ramirez  to 
the  custody  of  the  United  States  marshal 
for  the  territory  of  Arizona,  to  abide  "the 
order  of  the  President  of  the  United  States 
of  America  in  the  premises."  The  writ  of 
habeas  corpus  under  review  was  then  is- 
sued by  the  supreme  court  of  the  territory 
and  appellee  discharged  from  custody.  It 
was  ordered,  however,  that  if  an  appeal 
2S6 


should  be  taken  to  this  court,  he  should  be 
remanded  to  the  custody  of  the  marshal, 
to  be  released  upon  giving  bail  in  the  sum 
of  $25,000,  under  the  provisions  of  rule  34. 
Bail  was  subsequently  given  and  the  ap- 
pellee discharged  from  custody. 

The  supreme  court  of  the  territory  ex- 
pressed the  view  that  the  writ  of  habeas 
corpus  could  not  be  made  to  perform  the 
oflfice  of  a  writ  of  error,  and  that,  therefore, 
if  the  district  judge  had  jurisdiction  of  the 
subject-matter  and  of  the  accused,  and  the 
offense  charged  was  within  the  terms  of 
the  treaty  of  extradition,  and  there  was  be- 
fore him  "competent  legal  evidence  on  which 
to  exercise  his  judgment  as  to  whether 
*the  facts  are  sufficient  to  estab-  [407 
lish  the  criminality  of  the  accused  for 
the  purposes  of  extradition,  such  deci- 
sion cannot  be  reviewed  on  habeas  cor< 
pus."  [90  Pac.  323.]  The  court  cited 
Ornelas  v.  Ruiz,  161  U.  S.  502,  508, 
40  L.  ed.  787,  789,  11  Sup.  Ct  Rep. 
689,  and  Bryant  v.  United  States,  167  U.  S. 
104,  42  L.  ed.  94,  17  Sup.  Ct.  Rep.  744. 
And  considering  further  the  extent  of  a 
court's  power  of  review  over  the  judgment 
of  the  committing  magistrate  upon  the  facts, 
said,  "but  such  court  is  not  to  inquire 
whether  the  legal  evidence  of  facts  before 
the  commission  was  sufficient  or  insufficient 
to  warrant  his  conclusion,"  citing  Re  Stupp, 
12  Blatchf.  501,  Fed.  Cas.  No.  13,563;  Orne- 
las V.  Ruiz,  supra;  and  Terlinden  v.  Ames, 
184  U.  S.  270,  40  L.  ed.  534,  22  Sup.  Ct 
Rep.  484.  The  cases  cited  establish  the 
propositions  expressed  by  the  court,  but 
the  learned  court's  application  of  them  to 
the  facts  of  this  record  is  challenged.  The 
court  expressed  the  opinion  that  all  of  the 
conditions  of  commitment  were  established, 
except  that  there  "was  no  competent  legal 
evidence  of  the  fact  of  forgery  itself  of 
the  documents  in  question."  That  is,  that 
there  was  no  legal  evidence  of  the  forgery 
of  what  are  called  in  the  complaint  "rail- 
road wheat  certificates"  and  "tickets"  in  the 
depositions  of  the  witnesses.  We  are  un- 
able to  agree  to  this  conclusion.  They  were 
either  forged  or  issued  by  mistake,  and  tho 
supposition  of  a  •mistake  is  precluded  by 
the  evidence.  The  books  of  the  railroad 
showed  tlie  true  weights;  the  mistake  or 
forgery  was  in  the  certificates  or  tickets. 
Exclude  the  former  and  forgery  is  estab- 
lished. If  a  mistake  was  made,  it  is  cer- 
tainly strange  that  it  should  have  escaped 
notice  until  the  Mexican  treasury  had  been 
defrauded  of  $11,944.94.  Besides,  the  repa- 
ration for  a  mistake  was  payment  of  the 
amount  in  default,  not  by  flight  from  the 
accusation  of  forgery  and  crime.  Then,  too, 
ample  opportunity  was  given  in  Mexico  to 
explain  the  certificates,  but  explanation  was 
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not  attempted.  It  was  not  attempted  in 
Arizona;  and  from  these  negative  circum- 
stances, as  well  as  from  the  positive  testi- 
mony of  the  witnesses,  it  certainly  cannot 
be  said  that  there  was  substantially  no  evi- 
dence to  justify  the  judgment  of  the  com- 
missioner that  a  crime  had  been  committed, 
408]  and  as  little  can  it  *bc  said  that  there 
was  not  probable  cause  to  believe  that  the 
accused  had  committed  it.  We  have  set  out 
the  evidence  somewhat  fully.  It  shows  that 
the  Mexican  treasury  was  defrauded  by  the 
''Uouse  of  Ramirez"  of  $11,944.94,  and  that 
appellee  was  ''second  chief"  of  the  house, 
and  the  one  to  whom  C.  Ramirez  had  trans- 
ferred it.  It  appears,  therefore,  that  he 
was  the  principal,  if  not  the  only,  beneficiary 
of  the  fraud.  It  is  true  that  Manuel  Rosas 
and  Francisco  Enriquez,  the  customhouse 
revisers,  stated  that  they  received  the  '*tick- 
ets"  from  Manuel  Ramirez:  but,  from  the 
testimony  of  the  latter  and  other  evidence,  it 
may  be  reasonably  concluded  that  accused 
acted  in  conjunction  with  him,  in  fact,  pre- 
pared and  directed  the  whole  afTair.  It  is 
certainly  not  out  of  the  bounds  of  reason 
to  suppose  tliat  he  who  was  benefited  by  the 
fraud  contrived  and  executed  it,  and  not 
his  subordinate  or  employee.  It  is,  how- 
ever, objected  that  there  is  no  evidence  in 
the  record  "tending  in  any  way  to  prove 
that  any  of  the  alleged  certificates  were 
forged  or  altered  or  changed  by  any  person 
whatsoever."  Indeed,  it  is  asserted  by  the 
appellee  "that  the  evidence,  so  far  as  it 
proves  or  tends  to  prove  anything,  proves 
that  the  certificates  were  genuine  certifi- 
cates, issued  by  G.  W.  Bowman,  chief  of 
the  station  of  the  Sonora  Railroad."  To 
complete  these  contentions  a  reference  is 
made  to  the  complaint,  in  which  it  is  al- 
leged that  the  certificates,  in  order  to  ap- 
pear authenticated,  purported  to  show  that 
they  were  signed,  sealed,  or  stamped  by  the 
railroad,  containing  the  words  "gross  wcij^lit, 
tare,  net  weight,"  and  initialed  with  the 
letters  "G.  W.  B.,"  and,  if  so  worded  and 
initialed,  would  have  been  so  autlienticatod 
as  to  have  shown  true  weight  of  the  wlioat 
in  the  cars.  There  is  no  evidence,  it  is 
said,  of  these  allegations,  or  that  it  was 
the  duty  of  the  customhouse  ofTicer  to  ac- 
cept any  so-called  woi^lit  certificates  as  evi- 
dence of  the  true  weight  of  the  wheat  to 
be  imported.  It  is  probable  that  the  su- 
preme court  of  the  territory  yielded  to  tliose 
contentions,  and  that  thoy  were  the  basis 
of  its  decision  that  there  was  no  legal 
evidence  before  the  commission  of  "facts 
409]  tending  'to  prove  the  commission  of 
the  offense  charged;  to  wit,  the  crime  of 
forgery." 

We.  however,  cannot  concur  in  these  con- 
tentions, and,  witliout  going  over  the  evi- 
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dence  to  show  a  precise  or  technical  adap- 
tation of  it  to  the  allegations,  it  is  enough 
to  say  that  we  think  the  evidence  shows 
not  only  that  a  crime  was  committed,  but 
shows  its  character  and  by  whom  commit- 
ted with  sufficient  certainty  and  strength 
to  satisfy  the  statute,  and  to  justify  the 
order  of  the  commissioner  committing  the 
accused  to  await  the  action  of  the  executive 
department. 

It  is  further  contended  that  the  state- 
ments of  Rosas  and  Enriquez  were  unsworn 
to,  and  because  unsworn  to  were  not  ad- 
missible in  evidence;  that  "under  the  com- 
mon law  and  the  law  of  Arizona  tlie  un- 
sworn statement  of  no  witness  is  competent 
upon  a  preliminary  hearing  before  a  com- 
mitting magistrate,"  and  would  not  justify 
a  commitment  for  trial  in  Arizona.  It 
is  hence  contended  that  it  was  not  sufficient 
to  justify  the  extradition  of  the  appellee. 
Re  Ezeta,  62  Fed.  972;  Re  McPhun,  24 
Blatchf.  254,  30  Fed.  57;  Benson  v.  Mc- 
Mahon,  127  U.  S.  457,  32  L.  ed.  234,  8 
Sup.  Ct.  Rep.  1240,  are  adduced  to  Sustain 
the  contention.  The  answer  to  the  conten- 
tion is  that  the  statute  providing  for  ex- 
tradition makes  the  depositions  receivable 
in  evidence,  and  provides  that  their  sulfi- 
ciency  to  establish  the  crime  shall  be  such 
as  to  create  a  probability  of  the  commission 
by  the  accused  of  the  crime  charged  aprninst 
him.  This  is  the  principle  announced  by  the 
cases  cited  by  the  appellee. 

Other  contentions  arc  made,  but  we  do 
npt  think  that  they  need   special  moiition. 

Order  reversed  and  the  cause  rcmamled 
with  directions  to  proceed  in  accordance 
with  this  opinion. 


•MARCELO    TIGLAO,    Plflf.    in    Err.  [410 

and  Appt., 
v. 
INSULAR    GOVERNMENT    OF    PHILIP- 
PINE ISLANDS  et  al. 

(See  S.  C.  Reporter's  ed.  410-417.) 

Appeal  —  niode    of    review  —  proceeding 
for  land   registration. 

1.  Writ  of  error,  and  not  appeal,  is  the 
])ropcr  proceeding  to  obtain  a  review  in  the 
Kede/al  Supreme  Court  of  a  judgment  of 
tlie  supreme  court  of  the  Pliilippinc  Islands, 
affirming  a  judgment  of  the  court  of  land 
registration,  which  denied  registration  of  a 
tract  of  land. 
[For  other  cnsos,   se*»   Apponl   and   Error,   II. 

b,  In  Digest  Sup.  Ct.  1008. ] 


Note. — On     distinction     between     appeal 
and  writ  of  error — see  note  to  Miners'  Rank 
v.  Iowa,  13  L.  ed.  U.  S.  807. 
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Private  land  claims  — In  Philippine  Is- 
lands—grant bjr  snbordlnale  Spau- 
ish  olBclals. 

2.  A  grant  of  publie  land  in  the  Philip- 
pine lalandi,  made  by  Bubordinate  Spunish 
officiaU,  revives  no  support  from  the  de- 
cree of  the  Spanish  Cortes  of  January  4, 
1813,  where  the  conditions  of  that  decree 
were  not  fulfilled. 

[For   other   eases,   see  Pritate   Land   Claims. 

I.  a,  3,  Id  Digest  Sap.  Ct.  ISOS.) 
Adverse     possession  —  pnblic     lands  — 

void  agreement. 

3.  A  wholly  unauthorized  grant  of  public 
land  in  the  Philippine  Islands  by  Bubordi- 
nate  Spanish  official  a,  showing  its  invalid- 
ity on  its  face,  cannot  serve  as  the  baBis 
ot  a  prescriptive  title  under  the  Spanish 
royal  decree  of  June  25,  1880,  under  which 
a  prescriptive  rigiit  can  be  founded  on  pos- 
scBBion  for  ten  years  under  just  title  and 
in  good  faith. 
[For  other  cases,  see  AdTerse  Possession,  113- 
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Submitted  November  30,  1S09.    Decided  Jan- 
uary 3,  1910. 

IN  ERROR  to,  and  APPEAL  from,  the  Su- 
preme Court  of  the  Pliilippine  Islands 
to  review  a  judgment  aOirming  a  judg- 
ment of  the  Court  of  Land  Registration, 
which  denied  regististion  of  a  tract  of  land. 
Appeal    dismissed.      Judgment    affirmed    on 

See  same  case  below,  7  Philippine,  SO. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Aldls  B.  Browne,  Alexander 
BrIIton,  J.  U.  Blonnt,  and  Evana 
Brxiwno  submitted  the  cause  for  plaintifl 
in  error  and  appellant. 

Solicitor  General  Bowers  and  Mr.  Paul 
CTIiarllon  submitted  the  cause  for  defend- 
ants Id  error  and  np[>ellecs. 

%It.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  case  comes  by  writ  of  error  and  ap- 
peal from  a  judgment  of  the  supreme  court 
of  the  Philippine  Islands,  aflirming  a.  judg- 
ment of  tbc  court  of  land  registration,  which 
denied  registration  of  a  tract  of  land.  It 
is  admitted  that  the  facts  as  found  by  the 
two   courts    may    be   assumed    to    be    true 

(Rcavis  V.  Fiansa,  215  U.  S.  Ifl.  anU,  72, 
30  Sup.  Ct.  Rep.  1 J ;  hut  apart  from  the  con- 
ciirrence  of  the  courts  below,  the  proper  pro- 
ceeding in  a  case  of  this  kind  ia  by  writ  of 
error,  and  therefore  the  appeal  is  dismiBSed 

(CariBo  v.  Insular  Government,  212  U.  S. 
449,  53  L.  ed.  594,  29  Sup.  Ct.  Rep.  3341, 
So  much  being  established,  the  grounds  on 
which  the  plaJntilT  in  error  can  claim  title 
may  be  stated  in  a  few  words.  On  July 
13,  1873,  the  gobemadoreillo  and  principales 
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if  the  town  of  Mabslacst,  in  the  provinea 
>f  Pampanga,  Luzon,  e.xecuted  an  instru- 
[nent,  marked  0.  K.  by  the  parish  priest, 
purporting  to  grant  the  land,  with  qualiflea- 
tions  not  needing  to  be  noticed,  to  one  Rafael 
LacBon,  under  whom  the  plaintiff  in  error 
slaims.  Possession  was  held  until  1S83,  and 
since  then  has  been  abandoned.  The  land 
was  public  land.  The  questions  brought  hera 
were  whether  the  original  grant  was  valid, 
Dr,  if  not,  whether  the  posseBsion.  that  fol- 
lowed it  without  interruption  for  ten  year* 
md  more  conferred  title  by  prescription  un- 
der the  royal  decree  of  June  25,  1880.  This 
decree  states  the  rule  of  prescription  in  the 
usual  terms  of  the  civil  law.  It  confers 
ownership  on  those  who  shall  establish  that 
they  have  possessed  the  lands  in  question 
for  the  requisite  time  under  just  title  and 
in  good  faith.  See  Civil  Code,  arts.  1957, 
1952,  1053. 

•As  we  understand  the  later  briefs  [41» 
filed  in  behalf  of  the  ptsintifT  in  error,  the 
vain  attempt  to  justify  the  grant  under  the 
Recopilacifin  de  Leyes  de  las  Indias,  bk.  4, 
title  12,  law  1,  is  given  up,  and  therefore 
we  shall  spend  no  time  upon  that.  There  is, 
however,  an  effort  to  support  it  un- 
der a  decree  of  January  4,  1813.  1 
Reynolds,  Spanish  t  Mexican  Land  Laws, 
83.  This  was  a  scheme  of  the  Cortes 
to  reduce  public  and  Crown  lands  to  private 
ownership,  after  reserving  one  half  for  the 
public  debt.  When  certain  preliminaries  had 
been  accomplished,  as  to  which  we  have  no 
information,  the  other  half  was  to  be  al- 
lotted in  the  first  place  to  retired  crffioera 
and  soldiers  who  had  served  in  the  present 
war,  etc.,  as  a  patriotic  reward.  Of  the 
remaining  land,  there  was  to  be  given, 
gratuitously  and  by  lot,  to  every  resident 
of  the  respective  towns  who  applied,  a  tract, 
under  certain  limitations.  The  proceedings 
on  these  grants  were  to  be  had  by  the  oon- 
stitutional  common  councils,  and  the  pro- 
vincial deputations  were  to  approve  tliem. 
Although  this  decree  purported  to  apply  to 
Crown  lands  "in  the  provinces  beyond  tbo 
sea"  as  well  as  to  those  in  the  Peninsula, 
it  would  seem,  on  the  fsce  of  it,  to  have  bean 
intended  for  tipaniards,  and  to  have  had 
but  doubtful  reference  to  the  natives  of  torn- 
quered  territory. 

But  there  are  other  answer*  to  the  ng- 
gtstion  that  are  free  from  doubt.  The  de- 
cree has  been  said  to  have  been  repealed 
in  the  following  year.  United  State*  v. 
Clarke,  8  Pet  436,  465,  8  L.  cd.  1001,  1008; 
Hall.  Mexican  Law,  46.  But  compan  United 
States  V.  Vallejo.  1  Black,  541,  17  L.  ed. 
232;  Hayes  V.  United  States.  170  U.  S.  837. 
853,  654,  42  L,  ed.  1174.  1180.  1131.  IS 
Sup.  Ct.  Rep.  73.1.  But  even  if  it  be  ae- 
sunicd,  as  it  is  by  the  argument  for  tbe 
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plaintiff  in  error,  that  either  that  or  later 
legislation  to  similar  effect  instituted  a 
working  system  in  the  Philippines, — a  targe 
assumption, — it  is  admitted  that  the  condi- 
tions of  the  supposed  gratuity  were  not 
fulfilled.  Our  attention  has  not  been  called 
to  any  law  giving  authority  to  the  ill-de- 
fined body  that  attempted  to  make  the  giant. 
The  land  was  not  distributed  by  lot,  and  the 
416]e8sential  requirement  of  approval  *by 
a  higher  authority  was  wholly  neglected.  In 
view  of  the  admission  to  which  we  have  re- 
ferred, we  find  it  unnecessary  to  follow  the 
learned  and  able  argument  of  the  Solicitor- 
General.  There  is  a  hint,  to  be  sure,  that  the 
grant  may  be  presumed  to  have  satisfied 
native  custom,  and  may  be  sustained  upon 
that  ground.  But  such  a  notion  would  be 
a  mongrel  offspring  of  Spanish  law  and  ig- 
norance, and  no  reason  is  given  for  making 
the  presumption  other  than  a  guess.  Un- 
authorized grants  of  public  lands  by  sub- 
ordinate officials  seem  to  have  been  a  notice- 
able feature  in  other  Spanish  colonies. 
Whitney  v.  United  States,  181  U.  S.  104. 
114,  115,  45  L.  ed.  771,  775,  776,  21  Sup. 
Ct.  Rep.  565.  The  real  object  of  the  ref- 
erence to  the  decree  of  1813  is  to  found  a 
claim  of  prescription  by  showing  a  just 
title  for  the  possession  which  is  proved  to 
have  been  maintained  for  ten  years. 

Lacson,  the  original  grantee,  held  the  land 
until  1881,  when  he  conveyed  it  to  Pedro 
Carrillo  and  his  wife.  Possession  was  aban- 
doned in  1885  without  further  change  of 
title.  Therefore  the  only  "just  title"  to 
which  the  possession  can  be  referred  is  the 
original  grant.  The  phrase  juato  titulo  ib 
explained  to  mean  a  title  such  as  to  transfer 
the  property, — Schmidt,  Civil  Law  of  Spain 
and  Mexico,  289,  290;  see  Partidas,  1.  18, 
t.  29,  p.  3;  or,  as  it  is  defined  in  the  Civil 
Code  of  a  few  years  later  than  the  decree 
of  1880,  ''that  which  legally  suffices  to  trans- 
fer the  ownership  or  property  right,  the 
prescription  of  which  is  in  question." 
§  1952.  Of  course,  this  docs  not  mean  that 
the  titulo  must  have  been  eff'ective  in  the 
particular  case,  for  then  prescription  would 
be  unnecessary.  We  assume,  for  instance, 
that  if  a  private  person  in  possession  of 
Crown  lands,  seeming  to  be  the  owner,  exe- 
cuted a  formally  valid  conveyance  under 
which  his  grantee  held,  supposing  his  title 
good,  possession  for  ten  years  might  create 
an  indisputable  right.  But  if  the  public 
facts  known  by  the  grantees  showed  that 
the  conveyance  to  him  was  void,  we  under- 
stand that  it  would  not  constitute  a  start- 
ing point  for  the  running  of  time,  and  that 
417]  the  grantee's  actual  belief  *would  not 
help  his  case.  Indeed,  in  such  a  case  he 
would  not  be  regarded  as  holding  in  good 
faith,  within  the  requirement  of  tlie  decree, 
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because  a  man  is  not  allowed  to  take  advan- 
tage of  his  ignorance  of  law.  The  subject 
is  fully  expounded  in  Hayes  v.  United 
States,  170  U.  S.  637,  650,  et  seq.,  42  L.  ed. 
1174,  1179,  18  Sup.  Ct.  Rep.  736. 

All  that  was  done  to  give  Lacson  a  law* 
ful  title  was  insufficient  on  its  face.  There- 
fore,  on  the  facts  known  to  him  he  was 
chargeable  with  knowledge  that  he  had  ac- 
quired no  legal  rights,  and  it  was  impossi- 
ble that  the  period  of  prescription  should 
begin  to  run  from  the  date  of  the  instru- 
ment under  which  he  claimed.  The  posses- 
sion of  Carrillo  and  his  successors,  after 
the  conveyance  to  him  in  1881,  was  not 
maintained  for  ten  years,  and  therefore  the 
claim  of  the  plaintiff  in  error  must  fail. 

Judgment  aflSrmed. 


CITY  OF  MINNEAPOLIS,  Appt., 

V. 

MINNEAPOLIS  STREET  RAILWAY  COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  417-437.) 

Constitational  law  —  Impairing  contract 
obligation  —  reducing  street  railway 
fares. 

1.  The  contract  right  of  a  street  railway 
company  to  charge  5-cent  fares,  secured 
against  impairment  "during  the  term  of  its 
charter"  by  a  municipal  ordinance  ratified 
by  Minn,  act  of  March  4,  1879,  extends  for 
fifty  years,  where  the  company  undertook 
to  organise  for  that  period,  under  Minn. 
Laws  1866,  chap.  34,  tit.  1,  and  in  its  cer- 
tificate of  incorporation  stated  that  its  cor- 
porate life  was  to  be  for  that  term,  and  has 
continued  to  act  as  a  corporation  since  the 
expiration  of  the  thirty  years  which  would 

Note. — ^As  to  what  laws  are  void  as  im- 
pairing the  obligation  of  contracts — see 
notes  to  Franklin  County  Grammar  School 
V.  Bailev,  10  L.R.A.  405;  Fletcher  v.  Peck, 
3  L.  ed!  U.  S.  162;  McCanna  k  F.  Co.  v. 
Citizens'  Trust  &  Surety  Co.  24  C.  C.  A. 
20;  and  Montana  Ore  Purchasing  Co.  v. 
Boston  &  M.  Consol.  Copper  &  S.  Min.  Co. 
35  C.  C.  A.  12. 

Tliat  a  state  Constitution  is  a  law  within 
the  meaning  of  the  clause  of  the  Federal 
Constitution  prohibiting  laws  impairing  the 
obligation  of  contracts — see  note  to  Frank- 
lin County  Grammar  School  v.  Bailey,  su- 
pra. 

That  impairing  the  remedy  impairs  the 
obligation  of  contract — see  notes  to  Best  v. 
Baumgardner,  1  L.R.A.  356;  Louisiana  ex 
rel.  Ranger  v.  New  Orleans,  26  L.  ed.  U.  8. 
132;  and  Phinney  v.  Phinney,  4  L.R.A.  348. 

As  to  reserved  power  to  alter,  amend,  or 
repeal  corporate  charters — see  notes  to 
Greenwood  v.  Union  Freight  R.  Co.  26  L. 
ed.  U.  S.  961,  and  Omaha  Water  Co.  ▼. 
Omaha,  77  C.  C.  A.  281. 
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hare  been  its  corporate  life,  if  organized,  as 
the   municipality   contends   it   should    have 
l>een,  under  tit.  2  of  such  chapter. 
[For  other  cafles,  see  Const  It  atloual  Law,  lY. 
g,   in    Vlgent  Sup.  Ct.   1908.] 

Municipal  oorporations  —  street  railway 
franchise  —  extending:  bejrond  •  cor- 
porate life. 

2.  A  municipal  ordinance  granting  a  fran- 
chise to  a  street  railway  company  is  not 
invalid  because  the  term  of  such  franchise 
may  extend  beyond  the  limit  of  the  cor- 
porate life  of  sucb  company. 

(For  other  cases,  see  Mnnicfpal  Corporations, 
51-55,  in  Disrest  Sap.  Ct.  1908.] 

Constitutional  law  —  Impairing  con- 
tract obligation  —  Invalid  municipal 
ordinance  —  curative  act. 

3.  The  contract  right  of  a  street  railway 
company  to  charj^  the  rate  of  fare  per- 
mitted by  a  municipal  ordinance  vests  in 
such  company,  secure  against  impairment 
by  subsequent  legislation,  when  ratified  by 
a  valid  legislative  act,  notwithstanding  the 
want  of  power  of  the  city  to  adopt  the  ordi- 
nance. 

[For  other  cases,  see  Constltatlooal  Law,  IV. 
ST,   III   niprest  Sop.  Ct.   1008.] 

Constitutional  law— impairing  contract 
oliligation  — reducing  street  railway 
fares  — effect  of  accepting  new  fran- 
chise. 

4.  Existing  contract  rights  of  a  street 
railway  company  to  charge  5-cent  fares,  se- 
cured against  impairment  by  subsequent 
legislation,  were  not  abandoned  by  accept- 
ing an  ordinance  authorizing  a  change  of 
motive  power  from  horse  power  to  elec- 
tricity, although  the  original  franchise 
named  only  animal  or  pneumatic  power, 
where  it  also  provided  that  no  propelling 
power  should  be  used  after  it  should  be 
proved  a  public  nuisance,  and  that  the  com- 
pany mi^ht  connect  with  other  street  rail- 
ways upon  which  power  was  used  similar 
to  that  authorized  to  be  used  by  street  rail- 
ways by  the  city  council,  but  that  steam- 
power  cars,  such  as  were  in  common  use, 
sliould  not  be  used  upon  the  city  tracks 
unless  specially  authorized. 

[For  other  onses.  see  Con»tItiitlonal  Law,  IV. 
i:.   In    Dffirost   Sup.   Ct.    1908.1 

Constitutional  law— impairing  Contract 

ol:lignt ion —  reducing    street    railway 

fares- eiTcct    of    accepting    transfer 

ordi  nance. 

5.  The  accpptance  of  a  municipal  ordi- 
nance requiring?  a  street  railway  company 
to  is^ue  trnnsfers  docs  not  abrogate  an 
exist  inj?  contract  riprht  secured  against  im- 
pairment by  subsequent  legislation  to 
charge  a  5-cont  fare  for  one  continuous 
passage  not  exceeding  3  miles  in  length. 

fFor  oti'er  ci\^0H.  «ee  Constlfntlonal  Law,  IV. 
p.    in    IMficst   Sup.   Ct.    1008.] 

Constitutional  law  — Impairing  contract 
oliligntton- reducing  street  railway 
fares- reserved  power  to  control. 

C.  The  rijrht  of  future  control,  reserved 
to  the  municipality  in  a  street  railway 
f  ranch  iso.  as  respects  the  'Vonstniction. 
maintenance,  and  operation**  of  the  line  of 
a  street  railway  company,  does  not  include 

sso 
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the  power  to  rcduee  fares  below  the  rate 
prescribed  in  an  existing  contract  between 
the  municipality  and  the  company,  but  such 
provision  has  reference  only  to  the  manner 
of  carrying  on  the  business  of  the  road,  the 
laying  of  its  tracks,  the  use  of  its  streets, 
the  Iceeping  up  of  the  equipment,  the  safety 
of  the  passengers  and  the  public,  and  simi- 
lar matters  not  involving  the  right  to  charge 
fares. 

[For  other  cases,  see  Maniclpal  CorporatloasL 
51-55.  in  Digest  Sap.  Ct.  1908.] 

[No.  46.] 

Argued  December  2,  3,  1909.    Decided  Janu- 
ary, 3,  1910. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minne- 
sota to  review  a  decree  enjoining  a  mu- 
nicipality from  reducing  street  railway 
fares.  Modified  by  holding  that  the  com- 
pany had  a  contract  right  to  charge  6-eent 
fares  for  fifty  years  from  the  date  of  its 
incorporation,  and,  as  modified,  affirmed. 

See  same  case  below,  155  Fed.  989. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  A.  Iiancmster  argued  the 
cause,  and,  with  Messrs.  Frank  Healy  and 
John  F.  McGee,  filed  a  brief  for  appellant: 

A  street  railway  limited  in  the  means  of 
propulsion  to  animal  or  pneumatic  power 
is  a  horse  or  pneumatic  railway,  and  can- 
not be  construed  to  be  anything  else. 

Omaha  Horse  R.  Co.  v.  Cable  Tramway 
Co.  30  Fed.  324;  Indianapolis  Cable  Street 
R.  Co.  V.  Citizens'  Street  R.  Co.  127  Ind. 
369,  8  L.R.A.  539,  24  N.  E.  1054,  26  N.  E. 
893;  Denver  &  S.  R.  Co.  v.  Denver  City  R. 
Co.  2  Colo.  673;  People  ex  rel.  Third  Ave. 
R.  Co.  V.  Newton,  48  Hun,  477,  1  N.  Y. 
Supp.  197,  112  N.  Y.  396,  3  L.R.A.  174,  19 
N.  E.  831;  Teachout  v.  Des  Moines  Broad- 
Gauge  Street  R.  Co.  75  Iowa,  722,  38  N. 
W.  145;  North  Chicago  City  R.  Co.  v.  Lake 
View,  105  111.  207,  44  Am.  Rep.  788. 

Legislative  grants  of  privileges  in  the 
nature  of  monopolies  are  strictly  construed. 

Bridge  Proprs.  v.  Hoboken  Land  &  Im- 
prov.  Co.  1  Wall.  116,  17  L  ed.  571;  Per- 
rine  v.  Chesapeake  &  D.  Canal  Co.  9  How. 
172,  13  L.  ed.  92;  Charles  River  Bridge  ▼. 
Warren  Bridge,  11  Pet  422,  9  L.  ed.  775; 
Stein  V.  Bienville  Water  Supply  Co.  34  Fed. 
145,  141  U.  S.  67,  35  L.  ed.  622,  11  Sup. 
Ct  Rep.  892;  Saginaw  Gaslight  Co.  v.  Sagi- 
naw, 28  Fed.  529;  Slidell  v.  Grandjean,  111 
U.  S.  412,  438,  28  L.  ed.  321,  330,  4  Sup. 
Ct.  Rep.  475;  Coosaw  Min.  Co.  v.  South 
Carolina,  144  U.  S.  550,  36  L  ed.  537,  12 
Sup.  Ct.  Rep.  689;  Stanislaus  County  ▼. 
San  Joaquin  &  K.  River  Cannl  &  Irrig.  Co. 
192  U.  S.  201,  48  L.  ed.  400,  24  Sup.  Ct 
Rep.   241;    Home  Teleph.   &   Teleg.   Co.   v. 

215  U.  S. 


1909.  MiKNKAFOLIB  V.  MiNNEAFOLIS  STREET  R.  Ca 

Los  Angeles,  211  U.  S.  265,  53  L.  ed.  176,  29  L.  ed.   636,  6  Sup.  Ct.  Hep.  334,   388, 

29  Sup.  Ct  Rep.  50.  1191;    Fanning  v.   Gregoire,   16  How.   530, 

Promises  or  obligations  on  behalf  of  mu-  14    L.    ed.    1045;    Richmond    County    Gas* 

nicipalities   are   not   to  be   spelled   out  by  light   Co.    r.   Middletown,    59   N.   Y.    229; 

inference  from  the  language  of  ordinances.  Mintum  v.  Larue,  23  How.  435,  16  L.  ed. 

Knoxville   Water   Co.   v.   Knoxville,    189  574;  Von  Hoffman  v.  Quincy,  4  Wall.  535, 

U.  S.  434,  47  L.  ed.  887,  23  Sup.  Ct  Rep.  18  L.  ed.  403;  Olcott  v.  Fond  du  Lac  Coun- 

631.  ty,  16  Wall.  678,  21  L.  ed.  382;   Syracuse 

A  special  statutory  exemption  does  not  Water  Co.  v.  Syracuse,  116  N.  Y.   167,  5 

pass  to  a  new  corporation  which  succeeds  L.R.A.    546,    22    N-.    E.    381;    Indianapolis 

others  by  consolidation  or  purchase,  in  the  Cable  Street  R.  Co.  v.  Citizens*  Street  R. 

absence  of  express  direction  to  that  effect,  Co.    supra;    Elliott,    Roads   &   Streets,    2d 

and   this   rule   is   equally   applicable   to   a  ed.    §    736;    Cleveland    Electric    R.    Co.   v. 

case  where  several  companies  are  held  and  Cleveland,  204  U.  S.  116,  51  L.  ed.  399,  27 

operated  by  one  of  them,  under  authority  Sup.  Ct  Rep.  202. 

of  the  legislature.                               ^, .    .  Mr.  M.  B.  Koon  argued  the  cause,  and, 

.of'^^^s   1    f«\^  L   «^1    of  Q  ""•  f^''^'''  ^i^^  Mr.  N.  M.  Thygeson,  filed  a  brief  for 

194  U.  S.  1,  48  L.  ed.  851,  24  Sup.  Ct.  Rep.  -^^^iipg. 

520.     See  also  Minneapolis  &  St.  L.  R.  Co.  a       it  ^  ^            j                      x*       x 

^     J          iT^  TT    o    oo«    AA   T      J    Tno  Appellee  was  made  a  corporation  to  en- 

v.  Gardner,  177  U.  S.  332,  44  L.  ed.  793,  ,  _5v      «**               u       •  i.        *  xi         L-t 

nn.  o         i-.4.    T>        a^a     ou-  n          r\i  •      n-  ^^^^  ^^^  ^^^7  vears  by  virtue  of  the  ratify- 

20  Sup.  Ct.  Rep.  606 ;   Shields  v.  Ohio,  9o  .   _        j    1       1  •  •            *.      i          n,xn      t   J 

TT    a    oin    c%A   T       A    OCT     o     •     *        Z  T  '"6   ^^^   legalizing   act,    chap.    299    of    the 

U.  S.  319,  24  L.  ed.  357;   Covington  &  L.  «  *   .  ,  t            x  ^*«           *      Toto 

m.          r»     J  i-.          o     J*    J    in^  TT  a   cto  Special  Laws  of  Minnesota,  1879. 

Tump.  Road  Co.  v.  Sandford,  164  U.  S.  578,  t   .,•     -n     rr      *  o           U     -       t-    an  rt 

A-,  T      A    c^ntx    IT  o        /-li.    r»        ino  Louisville  Trust  Co.  V.  Cincinnati,  22  C. 

41  L.  ed.  560,  17  Sup.  Ct  Rep.  198.  ^   ^            4^  U   g                    ^^  j,^' 

All    provisions   ,n   grants   and   contracU  j^^^  ^    ^o^        3^  ^^^             33   ^    ^y 

made   by  municipalities  with   reference   to  -q-    t.,  ^^„   *  *  t>  • .  r«         oo  on   om    T^ 

.'         .       *              X    L    IV      11  787;  Morawetz,  Pnv.  Corp.  §§  20,  319;  Dc- 

reservation  of  power  are  to  be  liberally  con-  .     •!  in,.-.        ,  c«x      ».  n    V^          tA  *     -1    nn 

.       J  .     *       ^  z       V          •  .     i-x-  troit  Citizens*  Street  R.  Co.  v.  Detroit,  20 

stnied  m  favor  of  such  municipalities.  t  t>  a    caT    io  r«   r.    a    or-    oo  tt    a    *•.« 

«_^ X   «7«*«..  nr.    «    T?™.«,*    ion  T7  L.R.A.  667,  12  C.  C.  A.  36o,  22  U.  S.  App. 


Freeport  Water  Co    V    Freeport,  180  IJ.    ^^  ^^   ^^^^  g^".    j^;^,^^'^  ^.   Rockfordi 


-.o  T  T»  A    TA    -io  o    XTT    ^^*>     ou '           i-  &  M.  R.  Co.  98  Minn.  388,  120  Am,  St  Rep. 

13  L.R^.  74,  16  S.  W.  913;  Chicago  0^1-  ^^g  ^    ^^    ^Ol,  8  A.  &  E.  Ann.  Cas. 

r^A    o.^*J\      '^\        lii    J  V    r  1047;    Alnmnd    v.    Atlanta    Consol.    Street 

KR.A.  959,  68  Am.  St  Rep.  188,  52  N.  E.  ^^  ^^^   ^^g  ^^  ^^      3^  g^  ^^  ^     ^^^^^  ^^ 


880. 


Janesville,  10  Wis.  136;  Re  Prospect  Park 


If  the  Minneapolis  Street  Railway  Com-  ^  ^   j    ^   ^^   g^  jj   Y   3^^     3,^^  ^   p^.. 

pany  accepted  the  grant,  it  necessarily  ac-  gOl  U.  S.  455,  50  I.,  ed.  824,  26  Sup. 

cepted  It  with  all  the  conditions  imposed.  ^^^       ^^.j    ^jty  r.  Co.  v.  Citizen's  Street 

Southern    Ben    Teleph.    &    Tcleg.    Co     v.  (,„',„„  „.  S.  557.  41  L.  ed.  1114,  17  Sup. 

?^f^!r  ',1             •         '            •                     '  Ct.  Rep.  653;   Coolev.  Const.  Lim.  4th  ed. 

103  Fed.  31.  ^^^    Chesapeake  &  P.  Teleph.  Co.  v.  Bal- 

Any  party  claiming  under  a  public  grant  [■.             gg  ^^    ^gg    ^g  aO.   784,  44  Atl. 

from  the  state  or  a  municipality  must  make  ^^,33     ^   ^^^^^  ^  ^    p^j^    Corp.  pp.   117. 

out  t*e  right,  contended  for  by  terms  which  217;  People  ex  rel.  Attv.  Gen.  v.  De- 

clearly  and  unequivocally  convey  thcmj   ,t  ^^^.'     ^    h.  &  M.   R.  Co.   157  Mich.   144, 

IS  enough  to  deny  the  privileges  contended  ^21  n.  W.  815;  1  Abbott,  Mun.  Corp.  §  281; 

for.  If.  upon  considering  the  grant,  the  mind  g^.^j^.   j„^  propagation  of   the  Gospel  y. 

rests  m  doubt  and  uncertainty  as  to  wheth-  ^      t  \i.    a  t>«*    Aon   n  t    ^a    007.  -n<>^»io  » 

^,               .  X     J   1  J.    1         ^        1            i.  Pawlett  4  Pet  480,  7  L.  ed.  927 ;  reople  v. 

er  thcA'  are  intended  to  be  conferred  or  not.  _      .       -„  ^^|    „._     xt^„«„    t«*«-««»««»«*« 

T>i  •         riu-           0A1  TT   o    AOT    CA  T      J  Pernn,  50  Cal.  345;  Noyes,  Intercorporate 

«n?  o«  ^-  ^""rT^'^^i^V'    ;  1'     r      f  Relations,  2d  ed.  8  20;  McAuley  y.  Colum- 

801,  26  Sup.  Ct.  Rep   427;  Jackson  County  ^  ^  j   ^  ^  Co.  83  111.  348;  New  York 

»°'<f  ^.  ^..  ^l"^!^"^^  ^."P-""  J«"'i  &  N.  E.  R.  Co.  y.  New  York.  N.  H.  &  H.  R. 

R.  Co.  24  Fed.  300;  Com.  y.  Erie  &  N.  E.    „  *         ,„  „ „-„     ti„„  ^t«:.,«.  mt-^  n 

R.  Co.  27  Pa.  339,  67  Am.  Dec.  471;  Penn-  ^-  <^°-  ^  ^-7?-  ^^V^J^'^ }  <^^7     kII  .' 

sylvania  R.  Co.  y.  Canal  Comrs.  21  Pa.  22:  Co.  y.  Dos  Moines,  151   Fed.  857 :  Koch  y. 

Farrell  y.  Winchester  Ave.  R.  Co.  61  Conn.  North  Aye    R    Co    /5  Md    222    15  L.R.A. 

127,  23  Atl.  757;  Endlich,  Interpretation  of  377.  23  Atl.  403;  Boston  i  P.  R.  Corp    y. 

SUtutes,  §  354;  Long  v.  Duluth,  49  Minn,  ^"ew  York  &  N.  E.  R.  Co.   13  R.  I.  276; 

281,  32  Am.  St.  Rep.  647,  61  N.  W.  913;  McCartney  v.  Chicago  &  E.  R.  Co.  112  III. 

GeoiKia  R.  &  Bkg.  Co.  y.  Smith,  128  U.  S.  612;  Virden  v.  Allan,  107  III.  505;  Joyce, 

174.  32  L.  ed.  377,  9  Sup.  Ct  Rep.  47;  Stone  Electric  T>aw.  §  370;  Andes  v.  Ely,  158  V. 

T.  Farmers'  Loan  &  T.  Co.  116  U.  S.  307,  S.  312-322,  39  L.  ed.  996-100?,  15  Sup.  Ct 

54  Ii.  ed.  3*1 


Sur*M3a  GouBi  or  thi  Ukitd  SiAna. 


Oct.  : 


Rep.  954;  Campbell  r.  Kenoebft,  S  Wall. 
194,  18  L.  ed.  010;  Booth,  Street  lUilwnys, 
{  14;  SB  Cyc.  Law  t.  Proc  p.  373,  1  10; 
6  Am.  &  Eng.  Ene.  Law,  p.  941 ;  Bobroer 
».  Haffen,  22  Miac.  565,  60  N.  Y.  Bupp.  857; 
Baltimore  t  P.  B.  Co.  t.  Runef,  42  Md. 
131;  O'Brian  t.  Baltimore  County,  51  Md. 
24;  State  e(  rel.  Atty.  Gen.  t.  Miller,  66 
Uo.  312;  AahUnd  v.  Wheeler,  88  Wis.  014, 
00  N.  W.  818 ;  Boone  County  t.  Burlington 
ft  M.  R.  Co.  139  U.  S.  693,  35  I.,  ed.  322, 
11  Sup.  Ct.  Rep.  687;  Wiiconain  v.  Torinua, 
88  Minn.  1,  37  Am.  Rep.  395,  49  N.  W. 
2S9;  SUte  V.  Deffea,  45  La.  Aon.  858,  12 
So.  841 ;  People  t.  Brooklj^,  F.  t  C.  I.  R. 
Co.  B9  N.  Y.  TS;  Brown  v.  AUanta  R.  &  P. 
Co.  113  Ga.  462.  30  8.  E.  71. 

The  iroTd  "charter"  meant  the  articles 
of  incorporation. 

Bergman  v.  St.  Paul  Mut.  Bidg.  Aaso. 
No.  ],  29  Minn.  278,  13  N.  W.  120;  Conjng- 
ton,  Corporate  Management,  f  18;  Thomp 
Corp.  2d  ed.  IS  172,  370;  Purdy'a  Beach 
Prir.  Corp.  SS  47,  72;  Montn^ti,  Priv 
C»rp.  S  318;  Elliott,  Railroad*,  )  34;  Cook, 
Corp.  I  2;  Joyce,  Franchisee,  g§  41,  42,  45; 
LouiiTille  Gas  Co.  v.  Citizena'  Gaslight  Co. 
115  U.  6.  683,  20  L.  ed.  610,  6  Sup.  Ct.  Rep. 
206. 

Both  the  atreet  railway  and  the  city  wert 
eorporationa,  and  their  powers  could  be  en- 
larged without  violating  any  constitutionnl 

Duluth  T.  l>uluth  Street  R.  Co.  80  Minn. 
378,  02  N,  W.  287. 

The  rule  of  strict  construction  applies  only 
where  the  reason  for  the  rule  exists.  It 
doea  not  apply  to  reaervations  which  de- 
stroy the  original  grant,  to  provisiona  in 
faTor  ot  the  public,  or  to  the  language  of 
the  grantor. 

Blair  v.  Chicago,  201  U.  8.  400,  411,  60 
L.  ed.  801,  80S,  28  Sup.  Ct.  Rep.  427; 
Cleveland  Electric  R.  Co.  v.  Cleveland,  204 
U.  S.  118,  51  L.  ed.  399,  27  Sup.  Ct  Hep. 
202;  Detroit  Citizens'  Street  K.  Co.  v.  De- 
troit, 20  L,R.A.  607,  12  C.  C.  A.  305,  22  V. 
8.  App.  570,  64  Fed.  640;  United  States  v. 
Ilartwell.  6  Wall.  395,  18  L.  ed.  832;  Church 
of  the  Holy  Trinity  t.  United  States,  143 
U.  S.  457-472,  36  L.  ed.  226-232,  12  Sup. 
Ct  Rep.  511;  Kelly  V.  New  York  City  R. 
Co.  192  N.  Y.  97,  84  N.  E.  56Q;  3  Abbott, 
Mun.  Corp.  p.  2022;  Northwestern  Telepli. 
Exch.  Co.  T.  Minneapolis,  SI  Minn.  158,  53 
L.R.A.  175,  83  N.  W.  527,  86  N.  W.  89; 
Romer  t.  St  Paul  City  R.  Co.  75  Minn. 
817,  74  Am.  St  Rep.  4.15,  77  N.  W.  825; 
Joyce,  Electric  Law,  g  42,  p.  93;  0  Cyc.  I-aw 
ft  Proc.  p.  590 ;  I'liomp.  Corp.  2d  ol.  g  320,  p. 
382;  3  Thomp.  Corp.  i  2875.  p.  TOO;  Duluth 
T.  Duluth  Street  R.  Co.  60  Minn.  182,  62 
N.  W.  267;  1  Lewia'a  Sutherland,  Stat 
Constr.  p.  444. 


Tlte  rule  of  strict  conatrvction  is,  there- 
fore, not  within  the  reason,  and  hence  baa 
no  ^plication  to  change  of  motive  posrer. 

Rtnner  t.  St  Paul  City  R.  Co.  supra;  » 
Abbott  Mun.  Corp.  i^.  2022,  2024. 

^Vithin  all  sense  and  authority,  the  rule 
of  liberal  construction  should  be  applied  au 
as  to  authorise  the  street  railways  to  adopt 
new  kinds  of  power  to  enable  tlie  street 
railway  companies  to  carry  out  to  the  full- 
est extent  any  benefit  they  may  eonfer  npoo 
the  public. 

Nellts,  Street  Surface  Railroads,  p.  1M; 
United  States  r.  Denver  &  R.  O.  R.  Co.  ISO 
U.  6.  1,  37  L.  ed.  075,  14  Sup.  Ct  Kep. 
11;  1  Thomp.  Corp.  g  309;  Lonergan  v. 
La  Fayette  Street  R.  Co.  (C.  C.  Ind.|  3 
Am.  Electrical  Cas.  282;  10  Am.  Jt  Eng. 
Enc.  Law,  p.  881;  3  Thomp.  Corp.  2d  «d. 
pp.  790,  801,  %f,  2875,  2882,  note.  130. 

Even  should  it  be  found  that  the  change 
in  motive  potver  was  unauthorized,  that  baa 
no  bearing  on  the  right  to  reduce  fare. 

People  V.  Brooklyn  Heights  R,  Co.  187 
N.  Y.  48,  79  N.  E.  838;  Shrevcport  Trac- 
tion Co.  V.  Kansas  City,  S.  &  G.  R.  Co, 
119  La.  759,  44  So.  457;  Detroit  City  R.  Co. 
V.  Mills,  85  Mich.  634,  48  N.  W.  1007; 
Potter  V.  Saginaw  Union  Street  R.  Co.  83 
Mich.  285,  10  L.R.A.  170,  47  N>  \V.  217i 
Southern  P.  R.  Co.  t.  Orton,  6  Sawy.  157, 
32  Fed.  471;  Grand  Rapids  Bridge  Col  t. 
Prange,  35  Mich.  400,  24  Am.  Rep.  685; 
Crolley  v.  Klinneapolis  £  St.  L.  R.  Co.  30 
Minn.  541,  16  N.  W.  422;  St  Paul  Gas- 
light Co.  V.  Sandstone,  73  Minn.  225,  75 
N.  W.  1050;  Howley  v.  Central  Valley  R. 
Co.  5  A.  &  E.  Ann.  Cas.  55,  note:  3  Ab- 
bott Man.  Corp.  pp.  2023,  2024,  2031,  note 
805;  Williams  v.  Citizens'  R.  Co.  130  Ind. 
71,  15  L.B.A.  04.  30  Am.  St  Rep.  201,  29 
N.  E.  408;  Old  Colony  Trust  Co.  v.  WicbiU, 
123  Fed.  T62;  Louisville  Trust  Co.  \.  Cin- 
cinnnti,  22  C.  C.  A.  334,  47  U.  S.  App.  38, 
76  Fed.  312. 

The  words,  "and  all  other  ordinances 
hereafter  adopted,"  refer  to  legal  ordi- 
nances, Bucb  ordinances  as  are  not  in  viola- 
tion of  the  Constitution,  or  which  do  not 
violate  tiie  laws  of  the  state,  or  which  tbe 
city  has  authority  to  pass. 

Chicago,  R.  1.  4  P.  B.  Co.  ».  Joliet,  78 
111.  44. 

The  ordinance  of  Septemlior  19,  1800,  It- 
self is  incomplete  as  a  franchise  ordinance. 
It  does  not  cover  all  the  subjects  covered 
by  the  origins!  franchise  ordiniince,  ami 
does  not  come  within  the  dortrinc  nt  the 
cases  holding  that  a  subsequent  statute  or 
a  subsequent  contract  covering  the  entir« 
subject  acts  as  an  implied  repeal  or  an 
implin]  substitution  or  merger  of  the  later 
or  latest  statutory  provision  ot  the  latest 
tlS  V.  B. 
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contract,  in  place  of  the  prior  statute  or 
the  prior  contract. 

Kicol  T.  St  Paul,  80  Minn.  415,  83  N. 
W.  875. 

If  the  original  ordinance  has  heen  re- 
pealed, it  is  by  implication.  That  repeals 
by  implication  are  not  favored  hardly  needs 
the  citation  of  authorities. 

Moore  t.  Minneapolis,  43  Minn.  418,  45 
N.  W.  719;  McQuillin,  Mun.  Ord.  §  203; 
Duluth  T.  Duluth  Teleph.  Co.  84  Minn.  491, 
87  N.  W.  1127;  State  ex  rel.  Seng  v.  Peter, 
101  Minn.  462,  112  N.  W.  860;  Lewis's 
Sutherland,  Stat.  Constr.  §§  244,  247,  276, 
277;  Uhlig  ▼.  Barnum,  43  Neb.  584,  61  N. 
W.  749;  Anderson  v.  English,  121  Ala.  272, 
25  So.  748;  Shulze  v.  Shea,  37  Colo.  337, 
86  Pac.  117;  Manning  v.  Seaboard  Paint 
Co.  87  Nv  Y.  Supp.  232;  Boyes  v.  Ramsden, 
34  Or.  253,  55  Pac.  538. 

If  the  reservation  in  the  ordinance  of 
September  19,  1890,  has  the  effect  claimed 
for  it,  it  destroys  the  grant  or  contract  as 
to  fares,  and  is  void. 

Duluth  V.  Duluth  Street  R.  Co.  supra; 
State  ex  rel.  Patterson  v.  Bates,  96  Minn. 
113,  113  Am.  St.  Rep.  612,  104  N.  W.  709; 
State  V.  Twin  City  Teleph.  Co.  104  Minn. 
270,  116  N.  W.  835;  Endlich,  Interpreta 
tion  of  Statutes,  §§  183-185;  Kansas  P. 
R.  Co.  V.  Wyandotte  County,  16  Kan.  587; 
Sams  V.  King,  18  Fla.  557;  Sutherland, 
Stat.  Constr.  §  350;  Yarmouth  v.  Simmons, 
L.  R.  10  Ch.  Div.  518;  McCormick  v.  West 
Duluth,  47  Minn,  272,  50  N.  W.  128;  Dick- 
erson  v.  Nelson,  4  Ind.  280;  State  ex  rel. 
Wilson  V.  Williams,  8  Ind.  191;  Dennison 
▼.  Taylor,  15  Abb.  N.  C.  439;  Daniel  v. 
Veal,  32  Ga.  589;  Shoenberger  v.  Lyon,  7 
Watts  ft  S.  184;  Banks  v.  Mdrksberry,  3 
Litt.  (Ky.)  276;  Pcnick  v.  High  Shoals 
Mfg.  Co.  113  Ga.  592,  38  S.  E.  973;  Cum- 
mings  V.  People,  211  111.  406,  71  N.  E. 
1031;  20  Am.  k  Eng.  Enc.  Law,  2d  ed.  p. 
681 ;  Benning  v.  Atlantic  Const  Line  R. 
Co.  78  S.  C.  42,  12  L.R.A.(N.S.)  1217,  125 
Am.  St.  Rep.  768,  58  S.  E.  988;  Southgate 
v.  Goldthwaite,  1  Bail.  L.  307;  United 
SUtes  V.  Dickson,  15  Pet.  141,  10  L.  cd. 
689;  The  Irresistible,  7  Wheat.  551,  5  L. 
ed.  520;  4  Current  Law,  pp.  1543-1548; 
Black,  Constr.  k  Interpretation  of  Law, 
§  44;  Farmers'  Bank  v.  Hale,  59  N.  Y.  50. 

There  can  be  no  repeal  by  a  subsequent 
ordinance  unless  there  is  a  specific  re- 
pealing provision,  or  unless  the  subsequent 
ordinance  covers  the  entire  subject. 

Henderson's  Tobacco,  11  Wall.  652,  20  L. 
ed.  235;  United  States  v.  Greathousc,  160 
U.  S.  601,  605,  41  Lu  ed.  1130,  1131,  17  Sup. 
Ct  Rep.  701;  United  States  v.  Healey,  160 
U.  S.  136,  40  L.  ed.  309,  IC  Sup.  Ct.  Rep. 
247;  Cope  v.  Cope,  137  U.  S.  682,  34  L. 
ed.  832,  11  Sup.  Ct.  Rep.  222;  United! 
54  li.  ed. 


States  v.  Matthews,  173  U.  S.  381,  43  L. 
ed.  738,  19  Sup.  Ct.  Rep.  413. 

The  reservations  contained  in  §  8  of  the 
ordinance  of  September  19,  1890,  do  not 
authorize  the  city  to  pass  the  assailed  ordi- 
nance, or  authorize  the  city  to  regulate  the 
fares  of  the  company  save  and  except  as 
provided  in  §  8  of  the  original  ordinance. 

Old  Colony  Trust  Co.  v.  Atlanta,  83  Fed. 
44,  32  C.  C.  A.  125,  59  U.  S.  App.  230,  88 
Fed.  859;  aiicago,  R.  I.  &  P.  R.  Co.  t. 
Joliet,  79  III.  25;  Owensboro  v.  Owensboro 
Waterworks  Co.  191  U.  S.  358,  370,  48  L. 
ed.  217,  224,  24  Sup.  Ct.  Rep.  82;  Detroit 
▼.  Ft.  Wayne  &  B.  I.  R.  Co.  95  Mich.  456, 
20  L.R.A.  79,  35  Am.  St.  Rep.  580,  54  N. 
W.  958;  Detroit  v.  Detroit  Citizens'  Street 
R.  Co.  184  U.  S.  384,  46  L.  ed.  606,  22  Sup. 
Ct  Rep.  410;  Northwestern  Teleph.  Exeh. 
Co.  v.  Minneapolis,  81  Minn.  148,  53  L.R.A. 
175,  83  N.  W.  627,  86  N.  W.  69;  Los  An- 
geles ▼.  Los  Angeles  City  Water  Co.  177 
U.  S.  558,  579,  44  L.  ed.  886,  895,  20  Sup. 
Ct  Rep.  736;  Missouri  k  K.  I.  R.  Co.  v. 
Olathe,  156  Fed.  624;  Cleveland  City  R.  Co. 
V.  Cleveland,  94  Fed.  396;  Com.  ex  rel. 
Bell  Teleph.  Co.  v.  Warwick,  185  Pa.  623, 
40  Atl.  93;  Baltimore  Trust  k  G.  Co.  v. 
Baltimore,  64  Fed.  159;  Africa  v.  Knox- 
ville,  70  Fed.  729;  Citizens'  Street  R.  Co. 
v.  Memphis,  53  Fed.  715;  New  Orleans 
Waterworks  Co.  v.  Louisiana  Sugar  Ref. 
Co.  125  U.  S.  18,  31  L.  ed.  607,  8  Sup.  Ct 
Rep.  741;  Detroit  Citizens'  Street  R.  Co. 
V.  Detroit  City  R.  Co.  26  L.R.A.  667,  12  C. 
C.  A.  365,  22  U.  S.  App.  570,  64  Fed.  647; 
Pittsburgh's  Appeal,  115  Pa.  4,  7  Atl. 
778;  Atlantic  City  Waterworks  Co.  v.  Con- 
sumers' Water  Co.  44  N.  J.  £q.  427,  15 
Atl.  581. 

An  amended  ordinance  must  be  consid- 
ered as  one  ordinance,  as  if  the  ordinance 
had  been  originally  enacted  in  the  amended 
form. 

Blair  v.  Chicago,  201  U.  S.  475,  50  L.  ed. 
832,  26  Sup.  Ct  Rep.  427;  Holbrook  v. 
Nichol,  36  III.  163;  Farrell  v.  State,  54  N. 
J.  L.  423,  24  Atl.  725;  Dexter  k  L.  PI. 
Road  Co.  V.  Allen,  16  Barb.  15;  Drew  v. 
West  Orange  Twp.  64  N.  J.  L.  483,  45  Atl. 
787;  McKibben  v.  Lester,  9  Ohio  St  627; 
Ely  V.  Holton,  15  N.  Y.  595;  1  Lewis's 
Sutherland,  Stat  Constr.  p.  444. 

If  the  section  had  been  originally  drawn 
with  the  reservation  in  it,  there  is  no  doubt 
but  the  construction  now  contended  for  by 
the  city  necessarily  would  have  been  re- 
jected. It  violates  the  rule  which  provides 
that  a  proviso  which  destroys  the  grant 
must  be  rejected  as  void. 

Duluth  V.  Duluth  Street  R.  Co.  supra; 
3  Thomp.  Corp.  §§  320,  2875 ;  State  ex  rel. 
Patterson  v.  Bates,  supra. 

The  surrendeiw  of  the  existing  contract  of 
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I8T8  flhould  not  rest  in  BurmiBe  and  specu- 
lation or  doubtful  construction. 

New  Orleans  v.  Great  Soutliern  Telepb. 
ft  Telcg.  Co.  40  La.  Ann.  41,  8  Am.  St.  Rep. 
602,  3  So.  533. 

The  rule  of  strict  construction  does  not 
apply  against  tlie  company  as  to  said  reser- 

Cleveland  Electric  R.  Co.  t.  Cleveland, 
204  U.  S.  116,  fil  L.  ed.  300,  27  Sup.  Ct. 
Rep.  Z02;  9  Cyc.  Law  A  Proo.  p.  580 1  De- 
troit T.  Detroit  Citizens'  Street  R.  Co.  1S4 
U-  B.  3S8,  40  L.  ed.  COS,  22  Sup.  Ct.  Rep. 
410. 

Messrs.  M.  B.  Koon  and  M.  D.  Munn  also 
filed  a  brief  for  appellee: 

The  words  "during  the  term  of  its  cliar- 
Icr,"  as  used  in  the  ordinance,  cannot  be 
misunderstood ;  they  mean  the  term  of  ex- 
istence  speciGcd    in   the    articles   of   incor- 

Thomp.  Corp.  %%  172,  330 ;  Purdy*s 
Beach,  I'riv.  Corp.  8S  47,  72;  Morawetit. 
Priv.  Corp.  2d  ed.  S  318;  Elliott,  Railroads, 
g  .14,  note  3:  Coofc.  Corp.  S  2. 
'  The  ratifyinf;  aot  of  187D  is  completo  in 
Itself,  and  cures  any  poesiblp  defect  which 
may  have  existed,  not  only  in  tlic  passnge 
of  the  ordinance  of  July  B,  1875,  but  also 
in  the  incorporation  of  the  company. 

Louisville  Trust  Co.  v.  Cincinnati,  22  C. 
C.  A.  334,  47  U.  B.  App.  3«.  76  Fed.  230 1 
Nnsli  V.  Uwry.  :i7  Slinii.  201,  33  N.  W. 
787[  Society  for  Propngntion  of  the  Gos- 
pel V.  Pawlett,  4  PPt.  480,  7  L.  ed.  027; 
Walla  Walla  t.  Walla  Walla  Water  Co. 
J72  U.  S.  1,  43  L.  cd.  341,  10  Sup.  Ct.  Itcp. 
77;  1X18  AnfrelPS  r.  Los  An/rples  City  Water 
Co.  177  U.  8.  558,  44  L.  ed.  886,  20  Sup.  Ct. 
Rep.  730. 

Having  entered  into  a  contr.ict  with  it, 
the  city  is  now  estopped  from  questioninj; 
the  chnrtcr  period  and  corporate  existence 
of  tho  company,  under  the  policy  of  our 
Ian',  an  declared  by  tlie  supreme  court  of 
the  state. 

Columbia  Electric  Co.  v.  Dixson,  46  Minn. 
404,  40  N.  W.  244;  Minnesota  Gasli^'iit 
Economizer  Co.  v.  Denslow,  40  Minn.  171, 
48  N.  W.  771;  French  v.  Donohue,  20  Minn. 
Ill,  la  N.  W.  354. 

Tho  act  of  the  legislature  ratifying  the 
ordinance  of  1876  was  not  only  equivalent 
to  a  specifically  delegated  power  to  the 
city  to  make  this  contmct,  with  atl  of  its 
provisions,  but  was  also  a  direct  grant 
from  tlie  legislaturf;  of  the  state  on  this 
same  subject,  and  brings  this  cobc  clearly 
within  the  doctrine  of  unmistakable  legis- 
lative authority  to  enter  into  contraets. 

Los  Annieles  v.  Imb  Anpeles  City  Water 
Co.  supra;  Detroit  v.  l>etroit  Citir^nH* 
Street  R.  Co.  184  V.  B.  300,  4fl  L.  *d.  59S, 


22  Sup.  Ct.  Rep.  410;  Cleveland  v.  Clu-e- 
land  City  R.  Co.  1G4  U.  S.  S17,  43  L.  ed. 
1102,  24  Sup.  Ct.  Rep.  756;  CleveUnd  v. 
Cleveland  Electric  R.  Co.  201  U.  S.  529,  50 
L.  ed.  854,  26  Sup.  Ct.  Rep.  613:  Vicksburg 
V.  Vieksburg  Waterworks  Co.  200  U.  S. 
496,  51  L.  ed.  1165,  27  Sup.  Ct.  Rep.  702: 
Home  Teleph.  &  Teleg.  Co.  v.  Loa  Angeles, 
211  V.  S..  265,  63  L.  ed.  176,  20  Sup.  Ct. 
Rep.  50. 

The  rule  of  street  construction  is  limited 
to  the  grant  Itself,  and  does  not  apply  to 
the  secondary  provisions  necessarj'  to  carry 
cut  tlie  purposes  of  the  grant. 

Komer  v.  St  Paul  City  R.  Co.  79  Minn. 
217,  74  Am.  St.   Rep.  4SS,  77   N.   W.   825. 

Where  one  of  two  cnnBtructioni  will  give 
force  and  effect  to  the  lc;;iHlalive  act  and 
intent,  and  the  other  uiakcs  it  absurd  or 
void,  the  court  will  always  adopt  that  con- 
struction which  gives  tlie  act  force  and  ef- 
fect. 

Joyce,  Franchises,  g  233;  Oatcs  v.  Firat 
Nat.  Hank,  100  U.  S.  244,  25  L.  ed.  582; 
Lau  Ow  Bew  v.  UniUd  SUtes,  144  U.  S. 
58,  36  L.  ed.  344,  12  Sup.  Ct.  Rep.  517. 

The  company  never  understood  that  it 
was  surrendering  its  rights  under  the  ordi- 
nance of  1875,  SD  far  as  the  rate  of  fare  ia 
concerned,  and  if  tho  city  intended  to  se- 
cure such  surrender  it  sliouhl  have  done 
so  in  such  clear  anil  unamiiiguous  ti'tms 
as  would  have  notified  the  company  of  ita 

McXeil  V.  Chicago  City  B.  Co.  61  HI.  153. 

The  reservation  in  tltc  ordinance  of  Sep- 
tember 10,  1890,  did  not  give  the  city  the 
right  to  reduce  fares. 

Detroit  V.  Detroit  Citizens'  Street  R.  Co. 
184  U.  S.  372,  40  L.  ed.  508,  22  Sup.  Ct. 
Itcp.  410;  Kew  Orleans  v.  Great  Southern 
Tc1p]j1i,  t  Toleg.  Co.  40  La.  Ann.  41,  8  Am. 
St.  Rep.  502,  3  Bo.  533;  Baltimore  Trust 
&  G.  Co.  V.  Baltimore,  04  Fed.  150;  Chi- 
cago, R.  I.  t  P.  R.  Co.  V.  Joliet,  79  HI.  44 ; 
Pittsburgh's  Appeal.  115  Pa.  4,  7  Atl.  778; 
Old  Colnnv  Trust  Co.  v.  AtlanU,  83  Fed. 
39;  City  R.  Co.  v.  Citizens'  Street  R.  Co. 
160  U.  S.  657,  570,  41  L.  ed.  1114,  1118,  17 
Sup.  Ct.  Rep.  033. 

Messrs.  M.  B.  Koon,  M.  D.  Munn,  and 
N.  M.  Thygeson  also  filed  a  brief  for  ap- 
pellee: 

Under  the  decisions  of  the  supreme  court 
of  Afinnesota,  the  legislature  had  full  con- 
stitutional power  and  authority  to  extend 
the  corporate  period  of  an  eiiating  cor- 
poration, or  to  grant  to  an  existing  cor- 
poration, by  special  act,  rights,  francbiaa, 
and  privileges,  notwithstanding  the  conati- 
tutional  provision  prohibiting  the  ereation 
of  corporations  by  special  met. 

Gn-cii  V.  Knife  Falls  Boom  Co.  35  Minn. 

a  IB  V.  s. 


1909. 
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155,  27  N.  W.  924;  AmeB  ▼.  Lake  Superior 
&  M.  R.  Co.  21  Minn.  241;  First  Div.  St. 
Paul  ft  P.  R.  Co.  y.  Parcher,  14  Minn.  297, 
Gil.  224. 

The  ratifying  act  of  1879  ratifies  and 
makes  valid  every  feature  of  the  ordinance 
and  contract  of  July  9,  1875. 

Citizens'  Water  Co.  v.  Bridgeport  Hy- 
draulic Co.  55  Conn.  1,  10  Atl.  170;  State 
ex  rel.  Minneapolis  v.  St.  Paul,  M.  &  M. 
R.  Co.  98  Minn.  388,  120  Am.  St.  Rep.  581, 
108  N.  W.  261,  8  A.  ft  £.  Ann.  Cas.  1047; 
Alinand  v.  Atlanta  Consol.  Street  R.  Co. 
108  Ga.  417,  34  S.  E.  6;  Clark  v.  Jancsville, 
10  Wis.  136;  Re  Prospect  Park  ft  C.  I.  R. 
Co.  67  N.  Y.  371;  Blair  v.  Chicago,  201  U. 
8.  455,  50  L.  ed.  824,  26  Sup.  Ct.  Rep. 
427;  Robertson  v.  Rockford,  21  111.  451. 

The  city  has  repeatedly  construed  this 
contract  as  still  in  force  since  1903,  the 
time  it  now  claims  the  contract  expired. 
This  construction  by  the  parties  should  be 
given  great  weight. 

Chicago  V.  Sheldon,  9  Wall.  50-54,  19  L. 
ed.  594-597;  Topliff  v.  Topliff,  122  U.  S. 
131,  30  L.  ed.  1114,  7  Sup.  Ct.  Rep.  1057; 
Knox  County  v.  Ninth  Nat.  Bank,  147  U. 
S.  100,  37  L.  ed.  96,  13  Sup.  Ct.  Rep.  267; 
Tliomas  v.  Cincinnati,  N.  0.  ft  T.  P.  R.  Co. 
81  Fed.  919;  St.  Joseph  Union  Depot  Co. 
V.  Chicago,  R.  I.  ft  P.  R.  Co.  32  C.  C.  A. 
284,  60  U.  S.  App.  675,  89  Fed.  657;  Dis- 
trict of  Columbia  v.  Gallaher,  124  U.  S. 
505,  31  L.  ed.  526,  8  Sup.  Ct.  Rep.  585; 
Steinbach  v.  Stewart,  11  Wall.  567,  20  L. 
cd.  56. 

It  was  the  intention  to  grant  a  franchise 
for  a  street  railway,  and  not  for  a  horse 
railway. 

City  R.  Co.  V.  Citizens'  Street  R.  Co.  160 
U.  S.  657,  41  L.  ed.  1114,  17  Sup.  Ct.  Rep. 
653;  Covin  ▼.  Chicago,  132  Fed.  848;  Blair 
V.  Chicago,  supra;  Sparks  v.  Philadelphia 
ft  C.  R.  Co.  212  Pa.  110,  61  Atl.  881. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree  of  the 

circuit  court  of  the  United  States  for  the 

district  of   Minnesota,    enjoining   the   city 

421]  •of   Minneapolis    from    enforcing,    as 

tgainst    the    Minneapolis    Street    Railway 

Company,  appellee,  a  certain  ordinance  of 

the  city  of  Minneapolis,  passed  February  9, 

^W,  prescribing  the  rate  of  fare  for  the 

transportation  of  passengers  over  any  street 

'•'ilway  line,  or  lines,  of  the  company  in 

*^  city  of  Minneapolis. 

^e  case  was  tried  upon  amended  bill  and 
answer.  The  ground  alleged  for  injunction 
"}  th«  amended  bill  was  in  substance  that 
JJl*  Ordinance  of  February  9,  1907,  violated 
*  terms  of  a  previous  and  subsisting  con- 
J^^^»    prescribing  the  rates  of  fare  to  be 


charged  by  the  company  in  the  city  of  Minne- 
apolis. It  appears  in  the  record  that  the 
railway  company  was  organized  on  July  1, 
1873,  and  that  its  alleged  contract  arises 
from  an  ordinance  of  the  city  of  Minneapolis 
passed  July  9,  1875,  ratified  by  an  act  of 
the  legislature  of  the  state  of  Minnesota 
passed  March  4,  1879.  We  shall  have  oc- 
casion later  on  to  deal  more  specifically  with 
this  ordinance  and  ratifying  act. 

It  is  sufficient  for  the  present  purpose  to 
say  that  it  is  the  contention  of  the  com- 
pany that,  by  the  ordinance  of  July  9,  1876, 
and  the  ratifying  act,  it  became  the  owner 
of  an  irrepealable  contract  for  tlie  term  of 
fifty  years  from  the  date  of  its  organiza- 
tion, by  the  terms  of  which  it  liad  the  right 
to  charge  a  fare  not  exceeding  5  cents  for 
each  person  carried  on  any  continuous  line 
which  might  be  designated  by  the  city 
council  of  the  city,  such  continuous  line, 
however,  not  to  exceed  3  miles  in  length. 
The  contract,  it  is  alleged,  is  violated  by  the 
ordinance  of  February  9,  1907,  requiring  the 
sale  of  six  tickets  for  25  cents. 

The  existence  of  the  alleged  contract  is 
denied  by  the  city  upon  several  grounds.  It 
is  urged  that  the  complainant  company  was 
so  organized  that  its  charter,  and  conse- 
quently its  corporate  life,  expired  thirty 
years  after  the  date  of  its  incorporation, — 
that  is,  on  July  1,  1903;  and  therefore  its 
contract  rights  ceased  and  terminated  at 
that  time.  This  contention  is  based  upon 
the  incorporation  of  the  company,  which, 
*it  is  insisted,  could  only  be  under  title  [422 
4  of  the  laws  of  Minnesota,  which  includes 
transportation  and  other  lawful  business, 
and  limits  cor])oration8  organized  thereun- 
der t^  a  continuation  for  not  more  than 
thirty  years.  Bissell's  Stat.  (Minn.)  1873, 
p.  443. 

It  is  the  contention  of  the  company  that 
it  was  organized  under  title  1  of  the  laws  of 
MinneaoU  (Bisseirs  Stat.  1873,  p.  419),  for 
a  term  of  fifty  years.  Title  1  is  headed, 
"Of  Corporations  Empowered  to  Take 
Private  Property  for  Public  Uses,"  and  in- 
cludes corporations  "for  the  purpose  of 
building,  improving,  and  operating  railways, 
.  .  .  and  all  works  of  internal  improve- 
ment which  require  the  taking  of  private 
property  or  any  easement  therein."  Perti- 
nent provisions  of  title  1  as  to  incorporation 
are  given  in  the  margin.f 

tTitle  1. 

Of  Corporations  Empowered  to  Take  Private 
Property  for  Public  Uses. 

Sec.  1.  Any  number  of  persons,  not  lets 
than  five,  may  associate  themselves  and  be- 
come incorporated  for  the  purpose  of  build- 
ing, improving,  and  operating  railways,  tel- 


423,  424 


SUPBEKE   COUBT   OF   THE   UNITED   STATES. 


Oct.  Term, 


428]  •Title  4  is,  '*0f  Corporations  for 
Pecuniary  Profit  Other  Than  Those  Named 
in  Title  1."  The  pertinent  parts  of  that 
title  are  given  in  the  margin.t 
424]  *Much  of  the  elaborate  briefs  of  coun- 
sel in  this  case  is  devoted  to  a  discussion  of 
the  question  of  the  organization  of  this 
corporation,  and  as  to  whether  it  was  under 


the  one  title  or  the  other.  This  is  not  a 
proceeding  in  quo  warranto,  and  the  juris- 
diction of  the  Federal  court  rested  upon  the 
contention  that  the  company  has  a  contract 
right,  protected  from  impairment  by  a  legis- 
lative act  of  the  state.  It  is  only  necessary 
to  examine  the  question  of  the  incorporation 
and  organization  of  the  company  so  far  as 


egraphs,  canals  or  slack-water  navigation 
upon  any  river  or  lake,  and  all  works  of 
internal  improvement  which  require  the  tak- 
ing of  private  property  or  any  easement 
therein. 

Sec.  2.  They  shall  organize  by  adopting 
and  signing  articles  of  incorporation,  which 
shall  be  recorded  in  the  office  of  the  regis- 
ter of  deeds  of  the  county  wliere  the  princi- 
pal place  of  business  is  to  be,  and  also  in 
the  office  of  the  secretary  of  state,  in  books 
kept  for  such  purposes. 

Sec.  3.     .     .     . 

Said  articles  shall  contain: 

First.  The  name  of  the  corporation,  the 
general  nature  of  its  business,  and  the  prin- 
cipal place,  if  any,  of  transacting  the  same. 

Second.  The  time  of  commencement  and 
the  period  of  continuance  of  said  corpora- 
tion. 

Third.  The  amount  of  capital  stock  of  said 
corporation,  and  how  to  be  paid  in. 

Fourth.  The  highest  amount  of  indebted- 
ness or  liability  to  which  said  corporation 
shall  at  any  time  be  subject. 

Fifth.  The  names  and  places  of  residence 


of  the  persons  forming  such  association  for 
incorporation. 

Sixth.  The  names  of  the  first  board  of  di- 
rectors,  and  in  what  officers  or  persons  the 
government  of  the  corporation  and  the  man- 
agement of  its  affairs  shall  be  vested,  and 
when  the  same  are  elected. 

Seventh.  The  number  and  amount  of  the 
shares  in  the  capital  stock  of  said  corpora- 
tion.    .     .     . 

Sec^  4.  When  articles  are  filed,  recorded, 
and  published,  as  aforesaid,  the  persons 
named  as  corporators  therein  become  a  body 
corporate  [provisions  follow  in  this  section 
as  to  management  of  business,  amendment 
of  articles  of  incorporation,  etc.]. 
•  Sec.  5.  No  such  corporation  shall  be 
formed  to  continue  more  than  fifty  years  in 
the  first  instance,  but  it  may  be  renewed 
from  time  to  time  for  periods  not  longer 
than  fifty  years:  Provided,  that  three 
fourths  of  the  votes  cast  at  any  regular 
election  for  the  purpose  are  in  favor  of  such 
renewal,  and  those  desiring  a  renewal  pur- 
chase the  stock  of  those  opposed  thereto  at 
its  current  value. 


tTitle  4.     (This  title  is  title  2  of  chapter  34 
of  the  Statutes  of  1866.) 

Of  Corporations  for  Pecuniary  Profit  Other 
Than  Those  Named  in  Title  1. 

Sec.  98  (45,  as  amended  by  act  of  March 
10,  1873).  Any  number  of  persons,  not  less 
than  three,  who  have  or  shall,  by  articles 
of  agreement  in  writing,  associate  accord- 
ing to  the  provisions  of  this  title  under  any 
name  assumed  by  them,  for  the  purpose  of 
engaging  in  and  carrying  on  the  business 
of  mining,  smelting,  or  manufacturing  iron, 
copper,  or  other  minerals,  or  for  producing 
the  precious  metals,  or  for  quarrying  and 
marketing  any  kind  of  ore,  stone,  slate,  or 
other  mineral  substances,  or  for  construct- 
ing, leasing,  or  operating  docks,  warehouses, 
-elevators,  or  hotels,  or  as  a  mutual  savings 
fund,  loan,  or  building  association,  manu- 
facturing gas,  or  for  any  kind  of  manufac- 
turing, lumbering,  agricultural,  mechanical, 
mercantile,  chemical,  transportation,  or  oth- 
er lawful  business,  and  who  have  or  shall 
comply  with  the  provisions  of  this  title, 
shall,  with  their  associates,  successors,  and 
assigns,  constitute  a  body  corporate  and 
politic  under  the  name  assumed  by  them  in 
their  articles  of  agreement;  provided,  no 
company  shall  take  a  name  previously  as- 
sumed by  any  other  company.  Any  mutual 
saving  fund,  loan,  or  building  association, 
as  authorized  to  loan  funds  and  to  secure 
such  loans  by  mortgage  or  other  security, 
And  any  premiums  taken  by  any  such  asso- 


ciation for  the  preference  or  priority  of 
such  loans,  shall  not  be  deemed  interest 
within  the  meaning  of  §  1  of  chapter  23  of 
the  general  statutes.  Any  such  association 
is  authorized  and  empowered  to  purchase  at 
any  sheriff's  or  other  judicial  sale,  or  at 
any  other  sale,  public  or  private,  any  real 
estate  upon  which  such  association  may 
havA  or  hold  any  mortgage,  judgment,  or 
lien,  or  other  encumbrance,  or  in  which  such 
association  may  have  an  interest,  and  the 
real  estate  so  purchased,  to  sell,  convey, 
lease,  or  mortgage  at  pleasure,  to  any  per- 
son or  persons  whatsoever. 

Sec.  99  (46,  as  amended  by  act  of  Feb- 
ruary 28,  1870).  The  provisions  of  §§  2,  3, 
4,  7,  8,  9,  10,  11,  42,  and  44  of  title  1  shall 
apply  to  and  be  observed  by  corporations 
organizing  under  this  title. 

Sec.  100(47  .  .  .)  The  amount  of  cap- 
ital stock  in  any  such  corporation  shall  in 
no  case  be  less  than  $10,0()0  nor  more  than 
$500,000,  and  shall  be  divided  into  shares  of 
not  less  than  $10  nor  more  than  $50  each, 
except  that  the  capital  stock  of  mutual 
building  and  loan  associations  may  be  di- 
vided into  shares  of  $200  each,  but  the  cap* 
ital  stock  and  number  of  shares  may  be  in- 
creased at  any  regular  meeting  of  the  stock- 
holders; provided,  the  capital  stock,  when 
so  increased,  shall  not  exceed  $500,000. 

•  •  •  •  •  • 

Sec.  105  (52).  No  corporation  shall  be 
formed  under  this  title  to  continue  more 
than  thirty  years. 

215  U.  8. 
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it  reared  to  determine  whether  or  not  this 
alleged  contract  right  exists,  and  whether 
it  has  been  violated  by  the  ordinance  of  the 
city  of  Minneapolis,  attacked  in  the  amend- 
ed bill. 

There  can  be  no  question  that  the  attempt- 
ed incorporation  of  this  company  was  under 
title  1  of  the  statutes  already  referred  to. 
It  was  incorporated  by  five  persons.  It 
states  the  business  for  which  it  was  formed, 
425]  "to  construct  and  operate  ^railways  in 
the  streets  and  highways  of  the  city  of  Min- 
neapolis and  its  suburbs  in  the  county  of 
Hennepin,  state  of  Minnesota."  It  states 
the  time  of  the  commencement  of  the  corpo- 
ration to  be  the  1st  of  July,  1873,  and  the 
period  of  continuance  thereof  to  be  fifty 
years  thereafter.  The  shares  of  capital  stock 
are  twenty-five  hundred  at  $100  each. 

Under  title  4  the  corporate  life  is  limited 
to  not  more  than  thirty  years,  and  the 
shares  of  capital  stock  are  to  be  not  Jestf 
than  $10  or  more  than  $50  each. 

The  corporation  has  continued  to  act  since 
the  expiration  of  the  thirty  years  which 
would  have  been  its  corporate  life  had  it 
been  organised  under  title  4.  There  have 
been  no  proceedings,  so  far  as  the  record 
shows,  to  inquire  into  its  corporate  exist- 
ence since  the  expiration  of  the  thirty  years, 
and  this  record  discloses  that  a  number  of 
ordinances  have  been  passed  by  the  city  of 
Minneapolis  since  July  1,  1903,  requiring  of 
the  corporation  the  construction  of  ad- 
ditional lines  of  railway  upon  certain  of 
the  streets  of  the  city  of  Minneapolis,  and 
to  otherwise  discharge  its  duties  as  a  con- 
tinuing corporation. 

This  record  therefore  shows  that  the  com- 
pany undertook  to  organize  under  title  1, 
for  the  period  of  fifty  years,  has  continued 
to  act  as  such  corporation,  and  was  so  acting 
at  the  time  of  the  passage  of  the  ordinance 
of  February  9,  1907. 

We  proceed  to  examine  the  question,  Did 
the  ordinance  of  July  9,  1875,  together  with 
the  ratifying  act  of  1879,  make  a  contract 
between  the  city  of  Minneapolis  and  the 
street  railway  company  which  would  endure 
for  the  period  of  fifty  years?  Section  1  oi 
the  ordinance  of  July  9,  1875,  provides: 

"Sec.  1.  That  the  Minneapolis  Street  Rail- 
way Company  be  and  is  hereby  granted,  dur- 
ing the  term  of  its  charter,  the  exclusive 
right  and  privilege  of  constructing  and 
operating  a  single  or  double  track  for  a 
passenger  railway  line,  with  all  necessary 
tracks  for  turnouts,  side  tracks,  and 
■witches,  in  such  streets  of  said  city,  as  the 
city  council  may  deem  suited  to  street  rail- 
ways, subject  to  the  terms,  conditions,  and 
forfeitures  hereinafter  contained;  provided, 
that  the  city  council  reserves  the 
426]  *right  to  limit  the  said  company  to 
64  Ii.  ed. 


the  construction  of  a  single  track  upon  such 
street  or  streets  as  it  may  deem  proper." 
Section  8  of  the  same  ordinance  provides: 
"Sec.  8.  The  said  company  may  regulate 
and  establish,  from  time  to  time,  such  rates 
of  fare  for  the  transportation  of  passengers 
and  freight  over  its  lines  of  railway  as  it 
may  deem  proper;  provided,  that  the  charge 
for  carrying  a  person,  including  hand  bag- 
gage, from  one  point  to  another  within  the 
city  limits,  whether  by  one  or  more  lines 
operated  by  the  same  company,  shall  not 
exceed  5  cents  on  any  one  line;  provided, 
further,  that  the  city  of  Minneapolis  hereby 
reserves  the  right  to  alter  and  regulate  the 
rate  to  be  charged  by  the  said  companies, 
their  successors  and  assigns,  for  the  trans- 
portation of  passengers  and  freight  at  the 
expiration  of  five  years  from  the  approval 
of  this  ordinance,  and  every  five  years  there- 
after, fixing  the  same  at  such  rates  as  the 
city  council  of  said  city  may  deem  just  and 
reasonable;  provided,  that  the  city  shall  not 
reduce  the  passenger's  fare  below  5  cents, 
over  any  one  continuous  line,  and  what  shall 
be  considered  a  continuous  line  may  be 
designated  by  the  city  council  of  the  said 
city,  but  that  said  council  shall  not  desig- 
nate any  such  continuous  line  to  be  more 
than  3  miles  in  length." 

Section  17  of  the  ordinance  provides: 
"Sec.  17.  Within  thirty  days  from  the 
publication  of  this  ordinance  said  company 
shall  file  with  the  city  clerk  a  written  ac- 
ceptance of  the  grants  hereinabove  made, 
with  the  conditions,  regulations,  and  limita- 
tions above  expressed,  signed  by  the  presi- 
dent and  secretary  of  said  company,  and, 
when  so  accepted,  this  ordinance  shall  oper- 
ate as  a  contract  between  the  city  and  said 
company,  and  upon  failure  to  file  such  ac- 
ceptance, as  aforesaid,  then  the  above  grant 
shall  not  become  operative  to  vest  any 
rights,  privileges,  or  franchises  whatsoever." 
It  also  appears  that  the  city  filed  its  ae- 
ceptsince  in  writing  of  the  ordinance  on 
August  18,  1875. 

*In  considering  the  terms  of  this  or-  [427 
dinance  and  what  it  undertook  to  accomplish 
on  its  face,  we  are  to  bear  in  mind  that  pub- 
lic grants  of  this  character  are  not  to  be  ex- 
tended by  implication,  and  that  all  that  is 
granted  must  be  found  in  the  plain  terms 
of  the  act.  This  principle  has  been  so 
frequently  and  recently  announced  in  this 
court  that  it  is  unnecessary  to  cite  the  cases 
which  have  established  it.  Recognizing  this 
principle,  it  must  also  be  remembered  that 
grants  of  the  character  of  the  one  under  con- 
sideration here,  when  embodying  the  terms 
of  a  contract,  are  protected  by  the  Federal 
Constitution  from  impairment  by  subse- 
quent state  legislation,  and  notwithstanding 
the  principle  of  strict  construction^  what- 
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ever  is  plainly  granted  cannot  be  taken  from 
the  parties  entitled  thereto  by  such  legis- 
lative enactments.  Statutes  and  ordinances 
of  this  character  are  not  to  be  extended  by 
construction,  nor  should  they  be  deprived  of 
their  meaning,  if  it  is  plainly  and  clearly 
expressed. 

Examining  this  ordinance  in  the  light  ol 
these  principles,  there  is  no  ambiguity  in 
§  8,  which  gives  to  the  city  the  right  to 
regulate  the  fares  to  be  charged,  provided 
the  same  are  not  reduced  below  5  cents  for 
each  passenger  over  any  one  continuous  line, 
to  be  designated  by  the  city,  of  not  more 
than  3  miles  in  length.  By  §  1  of  the  same 
ordinance,  the  right  and  privilege  of  con- 
structing and  operating  a  railway  line  sub- 
ject to  the  terms,  conditions,  and  forfeitures 
named  in  the  ordinance  is  granted  to  the 
street  railway  company  "during  the  term  of 
its  charter." 

What  did  this  mean?  The  company  had 
undertaken  to  organize,  and  filed  its  certifi- 
cate of  incorporation, — which  is  its  charter 
under  the  laws  of  Minnesota, — ^and  had 
therein  stated  its  term  of  existence  to  be  for 
fifty  years  from  the  Ist  day  of  July,  1873. 
There  was  a  positive  requirement  of  the  law 
that  this  period  of  duration  should  be  stated 
in  the  certificate  filed  for  the  purpose  of  pro- 
curing incorporation,  and  it  was  there 
found,  and  was  duly  filed,  recorded,  and 
pul)li8bod  as  required  by  law. 
428]  *It  is  unreasonable  to  suppose  that 
the  city  and  the  company  at  that  time 
entered  into  any  inquiry  or  controversy 
as  '  to  whether  the  company  could  law- 
fully incorporate  for  more  than  thirty 
years.  The  charter  referred  to  in  the 
ordinance  could  not  have  been  any- 
thing else  than  the  certificate  of  incorpora- 
tion required  by  law.  Of  this  the  city 
was  bound  to  take  notice;  and  when  it 
granted  the  privileges  "during  the  term  of 
the  charter,"  it  could  have  meant  nothing 
less  than  during  the  period  named  in  the 
charter.  As  was  declared  by  the  supreme 
court  of  Minnesota  in  Duluth  v.  Duluth  Gas 
&  Water  Co.  45  Minn.  210,  47  N.  W.  781,  a 
case  involving  the  extent  of  rights  conferred 
upon  a  water  company  by  a  city  ordinance, 
"The  council  must  be  held,  when  dealing 
with  defendant,  to  know  its  character,  its 
purposes  and  powers,  as  disclosed  by  its 
articles  of  incorporation." 

We  come  now  to  the  terms  of  the  ratify- 
ing act  of  March  4«  1879.  This  act  is  as 
follows: 

An  Act  to  Confirm  the  Grunt  of  the  City  of 
Minneapolis  to  the  Minneapolis  Street 
Railway  Company. 


Be  it  enacted  by  the  legislature  of  the 
state  of  Minnesota: 

Sec.  1.  That  whereas  the  city  of  Minne- 
apolis did,  by  an  ordinance  entitled,  "An 
Ordinance  Authorizing  and  Ululating 
Street  Railways  in  the  City  of  Minneapolis," 
passed  by  the  city  council  of  said  city  on 
the  ninth  (9th)  day  of  July,  one  thousand 
eight  hundred  and  seventy-five  (1875),  and 
approved  by  the  mayor  of  said  city  on  the 
seventeenth  (17th)  day  of  July,  one  thou- 
sand eight  hundred  and  seventy -five  (1875), 
and  by  an  ordinance  passed  July  third  (3d), 
one  thousand  eight  hundred  and  seventy- 
eight  (1878),  and  amended  July  eighth 
(8th),  one  thousand  eight  hundred  and 
seventy-eight  (1878),  and  approved  July 
tenth  (10th),  one  thousand  eight  hundred 
and  seventy -eight  (1878),  grant  to  the 
Minneapolis  Street  Railway  Company  the 
right  to  construct  and  maintain  a  street  rail- 
way through  the  streets  of  *said  city,  [429 
with  certain  rights  and  privileges  in  said 
ordinance  particularly  set  forth.  Now  the 
said  right  to  construct  and  maintain  said 
street  railway  through  the  streets  of  said 
city,  with  the  rights  and  privileges  as  set 
forth  and  qualified  in  said  ordinance,  is 
hereby  legalized  and  granted  to  said  com- 
pany. 

Sec.  2.  This  act  shall  take  effect  and  be 
in  force  from  and  after  its  passage. 

The  ordinances  of  July,  1878,  referred  to 
in  the  ratifying  act,  concerned  certain  streets 
in  the  city  of  Minneapolis,  and  are  not  im- 
portant to  be  considered  in  this  connection. 

It  has  not  been  suggested  in  the  elaborate 
briefs  presented  by  the  learned  counsel  for 
the  city,  that  the  state  legislature  at  that 
time  had  not  the  constitutional  right  to 
pass  this  ratifying  act. 

In  Green  v.  Knife  Falls  Boom  Corp.  35 
Minn.  155,  27  N.  W.  924,  the  supreme  court 
of  Minnesota  sustained  a  special  law  con- 
ferring new  and  independent  franchises  and 
enlarged  powers  upon  the  boom  company,  a 
corporation  organized  under  title  4,  and 
originally  not  having  the  power  of  eminent 
domain,  nor  to  take  tolls,  nor  to  obstruct 
the  navigable  portions  of  the  St.  Louis 
river. 

By  the  special  act  the  corporation  was 
given  power  over  the  navigation  and  use  of 
the  river  as  respects  the  passage  of  logs,  the 
power  to  exercise  the  right  of  eminent  do- 
main was  conferred  upon  it,  the  right  to 
charge  toll  upon  all  logs  passed  through 
their  works,  and  to  receive  and  take  entire 
charge  and  control  of  timber  which  might 
run  or  be  driven  through  the  same,  and  to 
boom,  scale,  and  deliver  such  timber,  as  pro- 
vided in  the  act,  with  a  lien  upon  all  such 
logs,  which  might  be  enforced  by  sale. 
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It  was  held  that,  by  a  long  course  of  legis- 
lation and  practical  construction,  such  legis- 
lation was  justified  and  ought  not  to  be  dis- 
turbed. The  constitutional  amendment  oi 
1881,  it  was  said,  made  such  legislation  im- 
possible thereafter,  because  the  l^islature 
is  therein  prohibited  from  enacting  any  spe- 
480]  cial  *or  private  laws  in  the  following 
cases:  ".  .  .  For  granting  corporate 
powers  or  privileges,  except  to  cities."  In 
this  case  the  court  referred  to  Ames  v.  Lake 
Superior  &  M.  R.  Co.  21  Minn.  241,  in  which 
it  seems  to  be  held  that,  under  the  former 
Constitution,  prohibiting  the  formation  of 
corporations,  except  for  municipal  purposes, 
under  special  acU,  such  special  acts  stop- 
ping short  of  creating  new  corporations 
might  be  passed  by  the  legislature.  See 
opinion  upon  rehearing,  pages  284,  285. 

Looking  to  the  terms  of  the  act  of  March 
4,  1879,  we  find  that  the  right  to  construct 
and  maintain  the  street  railway  upon  the 
streets  of  tho  city,  with  the  rights  and 
privileges  as  .  't  forth  and  qualified  in  the 
ordinance,  is  ''legalized  and  granted  to  said 
company."  Language  could  scarcely  be 
plainer,  and,  if  we  are  correct  in  construing 
the  ordinance  as  granting  the  right  and 
privile^?  of  maintaining  railways  in  the 
streets  of  Minneapolis  for  the  charter  term 
of  fifty  years,  upon  the  terms  therein  men- 
tioned, a  vital  part  of  which  concerns  the 
right  of  the  company  to  charge  a  certain 
fare  for  passengers  carried,  it  follows  that 
this  privilege,  with  the  others,  was  vested 
in  the  company  by  the  legislature  of  the 
state  of  Minnesota. 

We  may  note  in  this  connection  that  the 
mere  fact  that  a  contract  may  extend  beyond 
the  term  of  the  life  of  a  corporation  does  not 
destroy  it.  This  principle  was  recognized 
by  this  court  in  Detroit  v.  Detroit  Citizens' 
Street  R.  Co.  184  U.  S.  368,  46  L.  ed.  692, 
22  Sup.  Ct.  Rep.  410,  in  which  it  was  held 
that  a  city  ordinance  granting  the  use  of 
the  streets  of  the  city  for  a  term  which 
would  extend  the  grant  for  sixteen  years 
beyond  the  life  of  the  corporation  did  not 
invalidate  it.  It  was  held  that  the  limita- 
tion upon  the  corporate  life  of  the  company 
4id  not  prevent  it  from  taking  franchises, 
or  other  property,  the  title  to  which  would 
not  expire  with  the  corporation  itself;  and 
further,  that,  at  the  end  of  its  corporate  life, 
if  such  property  were  still  in  existence,  it 
would  be  an  asset  divisible  among  the  share- 
holders after  the  payment  of  debts,  or  it 
4S1]  might,  if  'assignable,  be  transferred 
to  any  other  person  or  company  competent 
to  hold  it. 

The  ratifying  act,  being  within  the  power 
of  the  legislature,  vested  this  contract  right 
in  the  company,  notwithstanding  the  want 
of  power  in  the  city  to  make  it  at  the  time 
«4  li.  ed. 


it  was  entered  into.  Nash  v.  Lowry,  37 
Minn.  261,  33  N.  W.  787. 

The  principle  is  well  stated  by  Morawetz 
in  his  work  on  Private  Corporations,  vol.  1, 
§  319,  2d  ed.: 

"Where  the  legislature,  by  statute,  recog- 
nizes and  acquiesces  in  the  existence  of  a 
corporation  which  was  formed  by  the  corpo- 
rators without  the  proper  authority,  it 
thereby  invests  the  association  with  the 
right  of  continuing  to  act  in  a  corporate 
capacity  for  the  purposes  and  in  the  man- 
ner that  it  publicly  assumed  to  act.  And  if 
rights  or  franchises  are  conferred  upon  an 
association  claiming  to  be  incorporated,  it 
thereby  'becomes  authorized  to  exercise  the 
powers  expressly  conferred,  and  such  others 
as  the  legislature  appears  to  have  imputed 
to  it." 

See,  as  to  the  effect  of  validating  acts, 
Los  Angeles  v.  Los  Angeles  City  Water  Co. 
177  U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct.  Rep. 
736;  Blair  v.  Chicago,  201  U.  S.  400,  454,  50 
L.  ed.  801,  823,  26  Sup.  Ct.  Rep.  427. 

But,  it  is  contended,  if  a  contract  is  found 
to  exist,  its  rights  were  lost  by  virtue  of 
the  ordinance  of  September  19,  1890,  author- 
izing the  street  railway  company  to  change 
its  mode  of  operation  from  the  use  of  horse 
power  to  electricity.  It  is  insisted  that,  by 
the  acceptance  of  the  electrical-power  ordi- 
nance, the  company  abandoned  any  rights  it 
had  under  the  ordinance  of  1875  and  the 
ratifying  act  of  1879;  and,  furthermore, 
that,  by  the  express  terms  of  the  ordinance 
of  September  19,  1890,  the  right  to  control 
the  future  rates  of  fare  was  thereby  vested 
in  the  city  to  an  extent  unlimited  except  by 
constitutional  inhibitions  against  confis- 
catory legislation. 

As  to  the  termination  of  the  rights  of  the 
company  by  reason  of  the  substitution  of 
electricity  for  horse  power,  is  there  such 
abandonment  of  the  rights  originally  se- 
cured that  they  no  longer  exist?  It  is  con- 
tended that  the  original  ordinance  *was  [4S2 
limited  to  the  right  to  operate  street  rail- 
ways by  horse  or  pneumatic  power,  and  that 
when  the  ordinance  of  September  19,  1890, 
was  passed  conditions  were  entirely  changed, 
and  a  new  and  different  mode  of  operation 
was  substituted,  and  rights  existing  under 
the  original  ordinance  were  terminated  and 
abandoned. 

Let  us  see  if  the  ordinance  of  1875  was 
limited  to  the  use  of  animal  or  pneumatic 
power.  Section  4  of  that  ordinance  pro- 
vides : 

"Sec.  4.  The  cars  to  be  used  upon  such 
tracks  shall  be  propelled  with  either  animal 
or  pneumatic  power,  as  the  said  company 
deem  advisable,  provided  that  no  propelling 
power  or  machinery  of  any  sort  shall  be 
used  after   it  shall  prove  to  be  a  public 
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nuisance,  and  said  company  may  connect 
with  any  other  railway  upon  which  power 
is  used  similar  to  that  authorized  to  be  used 
on  street  railways  by  the  city  council;  but 
no  locomotive,  freight  or  passenger  car, 
such  as  are  usually  run  over  the  general  rail- 
ways of  this  state  for  the  transportation  of 
freight  and  passengers,  shall  be  used  upon 
any  of  said  tracks,  unless  authorized  by 
the  city  council;  provided,  that  the  said 
Minneapolis  Street  Railway  Company,  and 
any  other  street  railway  company  which  the 
council  may  charter  under  §  3  of  this  ordi- 
nance, shall  each  allow  the  other  to  connect 
with  and  jointly  use  such  portions  of  the 
track  belonging  to  each  as  the  convenience 
of  the  traveling  public  may  require,  upon 
such  equitable  terms  as  may  be  agreed  upon 
by  the  said  companies,  or  as  may  be  de- 
termined by  the  district  court  of  Hennepin 
county.*' 

There  can  be  no  doubt  that,  in  the  then 
state  of  the  art,  the  use  of  electric  power 
as  the  means  of  operating  the  cars  ot 
the  company  was  not  specifically  in  con- 
templation. While  pneumatic  power  is  also 
suggested,  there  does  not  seem  to  be  any 
means  of  operation  by  that  method.  That 
the  use  of  other  motive  power  might  be  de- 
veloped in  the  progress  of  street  railway 
operation,  we  think,  was  clearly  indicated 
in  the  ordinance  itself.  For  while  animal  or 
433]  pneumatic  power  is  *named,  it  is  pro- 
vided that  no  propelling  power  shall  be  used 
after  it  shall  be  proved  a  public  nuisance, 
and  that  the  company  might  connect  with 
other  street  railroads  upon  which  power  is 
used  similar  to  that  authorized  to  be  used 
by  street  railways  by  the  city  council,  but 
steam-power  cars,  such  as  are  in  common 
use,  should  not  be  used  upon  the  city  tracks, 
unless  so  authorized  by  the  city  council. 

In  these  terms  of  the  ordinance  it  is  evi- 
dent that  the  parties  had  in  mind  that  other 
propelling  power  might  be  developed,  and  it 
was  the  purpose  of  the  city  council  to  keep 
control  of  its  use,  so  as  to  prevent  it  from 
becoming  a  public  nuisance  in  the  streets. 
There  was  no  positive  limitation  to  animal 
power,  and  the  possible  progress  and  im- 
provement in  the  means  of  propelling  cars, 
contemplated  by  the  parties,  was  carried 
into  effect  when  the  city  passed,  and  the 
company  accepted,  the  ordinance  of  Septem- 
ber 10,  1800.  By  that  ordinance  the  rail- 
way company  was  authorized  to  operate  all 
its  existing  lines,  and  all  its  lines  to  be 
thereafter  constructed  in  the  city,  by  elec- 
tricity as  the  motive  power. 

Section  8  of  that  ordinance  provides: 

"Sec.  8.  In  the  construction,  maintenance, 
and  operation  of  said  lines  of  street  railway, 
said  Minneapolis  Street  Railway  Company, 
its  successors  and  assigns,  shall  at  all  times 
J70 


be  subject  to  all  the  conditions  and  limita- 
tions and  other  provisions  of  an  ordinance 
entitled,  'An  Ordinance  Authorizing  and 
Regulating  Street  Railways  in  the  City  of 
Minneapolis,'  passed  July  0,  1875,  and  ap- 
proved July  17,  1875,  as  the  same  has  been 
amended  and  is  now  in  force,  and  all  other 
ordinances  of  said  city  now  in  force  or  here- 
after adopted,  so  far  as  applicable." 

It  is  the  contention  of  the  city  that,  by  the 
terms  of  this  ordinance,  the  street  railway 
comj)any  became  subject  to  regulation  by  the 
ordinances  of  the  city  then  in  force,  or  there- 
after adopted,  including  the  right  to  regu- 
late and  control  the  amount  to  be  charged 
for  fares  for  the  transportation  of  pas- 
sengers. 

•In  construing  this  section  we  must  [434 
bear  in  mind  that  the  company  then  had,  as 
we  have  heretofore  said,  a  contract  upon  the 
subject  of  fares,  which  limited  the  city  in 
its  right  to  regulate  the  same  to  a  reduction 
not  below  5  cents  per  passenger  upon  any 
one  continuous  line.  It  needs  no  argument 
to  demonstrate  that  the  right  to  charge  pas- 
senger fares  is  of  the  very  essence  of  the 
contract,  essential  to  the  operation  and  suc- 
cess of  the  enterprise.  Detroit  v.  Detroit 
Citizens'  Street  R.  Co.  184  U.  S.  368,  384, 
46  L.  ed.  692,  606,  22  Sup.  Ct.  Rep.  410. 

In  §  6  of  the  ordinance  of  September  19, 
1890,  it  is  provided: 

"Sec.  6.  Passenger  cars  on  all  said  lines 
shall  run  between  extreme  limits  on  all  ex- 
tensions to  or  near  the  intersection  of  Wash- 
ington avenue  with  Hennepin  avenue,  with- 
out change  to  passengers  traveling  thereon, 
and  after  November  1,  1890,  said  street  rail- 
way company  shall  issue  transfer  checks  at 
the  junction  of  said  lines  at  Washington  and 
Hennepin  avenues,  to  any  passenger  on  any 
of  said  lines  who  shall  pay  ene  full  fare, 
which  transfer  check  shall  entitle  passenger 
so  receiving  the  same  to  a  continuous  pas- 
sage on  either  of  said  connecting  lines;  pro- 
vided, that  no  passenger  shall  be  entitled  U> 
more  than  one  transfer  check  for  one  fare; 
and  provided  further,  that  said  transfer 
check  shall  be  used  only  by  the  person  re- 
ceiving the  same  for  a  continuous  passage, 
and  shall  be  used  on  the  next  car  departing 
on  the  connecting  line  upon  which  it  is  to 
be  used.  And,  if  any  of  the  lines  of  said 
railway  do  not  connect  at  said  Washington 
and  Hennepin  avenues,  transfer  checks  shall 
be  given  at  the  point  nearest  to  the  crossing 
of  Washington  and  Hennepin  avenues,  where 
such  lines  do  connect  with  a  line  reaching 
said  junction  point  at  Washington  and  Hen- 
nepin avenues." 

This  is  the  only  section  which  mentiona- 
the  subject  of  fares,  and  it  is  therein  pro- 
vided that  transfer  checks  may  be  issued  at 
certain  points  to  persons  paying  **oue  full 
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fare,"  the  transfer  check  to  be  used  only  by 
the  person  receiving  the  same,  for  one  con- 
tinuous passage. 

435]  *The  rate  of  fare  had. been  fixed 
in  the  ordinance  of  July  9,  1875,  and,  if 
it  was  intended  to  change  it,  it  would 
seem  clear  that  the  parties  would  have 
entered  into  new  negotiations  concern- 
in  it,  and  would  have  adopted,  if  that 
was  desirable,  some  definite  measure  con- 
cerning it.  The  ordinance  of  July  9,  1875, 
was  not  attempted  to  be  repealed,  and 
is  referred  to  in  §  8  of  the  ordinance  of  Sep- 
tember 19,  1890,  "as  the  same  as  has  been 
amended,  and  as  now  in  force,"  and  adopt- 
ed, ''so  far  as  applicable,"  concerning  the 
things  mentioned  in  §  8. 

It  is  true  that  by  the  ordinance  of  July  9, 
1875,  there  was  no  right  to  reduce  the  pas- 
senger fare  below  6  cents  over  any  one  con- 
tinuous line  not  more  than  3  miles  in 
length,  to  be  designated  by  the  city  council. 
By  the  terms  of  the  ordinance  of  September 
19,  1890,  transfers  were  to  be  allowed,  so 
that,  for  oi:  ?  full  fare,  a  passenger  miglit 
receive  a  con'inuous  trip  very  considerably 
exceeding  3  miles  in  length, — it  is  stated  in 
one  of  the  briefs  to  include  a  trip  of  11 
mi  1^8.  But  we  do  not  understand  that  the 
acceptance  of  this  regulation  had  the  effect 
to  abrogate  the  contract  as  to  the  right  to 
charge  a  fare  of  5  cents  over  one  continuous 
lino,  that  is,  for  one  continuous  passage. 
Acquiescence  in  a  regulation  which  may  not 
have  been  deemed  injurious,  and  may  have 
been  deemed  wise  and  expedient,  does  not 
preclude  a  contest  against  the  enforcement 
of  regulations  which  are  injurious  and  vio- 
lative of  contract  rights.  Los  Angeles  v. 
Los  Angeles  City  Water  Co.  177  U.  S.  558, 
579,  44  L.  ed.  886,  895,  20  Sup.  Ct.  Rep. 
736. 

The  right  to  future  control  under  §  8  was 
•to  include'  the  "construction,  maintenance, 
and  operation"  of  the  lines  of  the  street  rail- 
way company.  Did  this  undertaking  have 
the  effect  to  abrogate  the  contract  right 
already  existing,  and  to  subject  the  company 
for  the  future,  as  to  the  right  to  charge 
fares,  to  the  discretion  of  the  city  council? 
Or  do  the  terms  "construction,  maintenance, 
and  operation"  have  reference  to  the  manner 
of  carrying  on  the  business  of  the  road,  the 
laying  of  its  tracks,  the  use  of  its  streets,  the 
486]  keeping  up  of  *the  equipment,  the  safe- 
ty of  the  passengers  and  the  public,  and 
similar  matters  not  involving  the  right  to 
charge  fares?  We  think  these  terms  refer  to 
the  latter  class  of  rights  and  privileges.  Such 
is  the  import  of  the  words  used,  and  the 
subject  of  rates  of  fare  is  not  mentioned. 
The  case  already  referred  to,  Detroit  v.  De- 
troit Citizens'  Street  R.  Co.  184  U.  S.  368.. 
46  L.  ed.  592,  22  Sup.  Ct  Rep.  410,  is  an 
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instructive  one  upon  this  point.  In  that 
case  it  was  held  that  a  street  railway  com- 
pany having  a  valid  contract  giving  it  the 
right  to  charge  5  cents  for  the  transporta- 
tion of  each  passenger  did  not  lose  that  right 
by  accepting  the  terms  of  an  ordinance  re- 
serving the  right  to  make  such  further  rules, 
orders,  and  regulations  as  to  the  city  council 
may  seem  proper.    184  U.  S.  399. 

We  therefore  reach  the  conclusion  that 
when  the  ordinance  complained  of,  that  of 
February  9,  1907,  was  enacted  by  the  city 
council,  the  company  was  the  owner  of  a 
valuable  contract  right  secured  to  it  by  the 
ordinance  of  July,  1875,  ratified  by  the  en- 
actment of  the  legislature  of  the  state  of 
Minnesota  on  March  4,  1879,  which  secured 
to  the  company  for  fifty  years  from  July  1, 
1873,  the  contract  right  to  charge  5  cents 
per  passenger  for  one  continuous  trip.  We 
think  that  the  requirement  of  the  ordinance, 
that  the  company  should  operate  its  roads 
by  the  sale  of  tickets  six  for  a  quarter,  as 
required  by  the  ordinance  of  February  9, 
1907,  was  an  enactment  by  legislative  au- 
thority which  impaired  the  obligation  of  the 
contract  thus  held  and  owned  by  the  com- 
plainant company.  We  therefore  reach  the 
conclusion  that  the  decree  of  the  circuit 
court  enjoining  the  execution  of  the  ordi- 
nance, for  the  reasons  stated,  should  be 
affirmed. 

An  examination  of  the  decree,  however, 
shows  that  it  goes  beyond  the  necessities  of 
the  case  in  specifically  decreeing  that  the 
complainant  company  is  a  corporation 
organized  imder  title  1  of  chapter  34  of  the 
Statutes  of  Minnesota  for  the  year  1866, 
with  charter  rights  as  alleged  in  the  amend- 
ed bill.  It  also  decrees  that  the  contract 
under  the  ordinances  of  July  9,  1875,  and 
July  18,  1878,  as  ratified  by  the  act  of 
•March  4,  1879,  constituted  a  con-  [4 ST 
tract  for  and  during  the  term  of  complain- 
ant's charter,  as  alleged  in  the  amended  bill. 
In  the  amended  bill  it  is  alleged  that  the 
charter  rights  of  the  company  were  extend- 
ed to  March  1,  1937;  this  is  undoubtedly 
averred  because  of  the  amendment  to  the 
charter  which  appears  in  the  record,  extend- 
ing the  term  of  the  company's  corporate  life 
until  that  time.  The  decree  as  it  stands 
might  be  construed  as  establishing  a  con- 
tract to  endure  until  March,  1937. 

All  that  was  necessary  to  adjudge  was 
that  the  company,  by  virtue  of  the  ordi- 
nance of  July  9,  1875,  as  amended  in  July, 
1878,  as  ratified  and  confirmed  by  the  act 
of  the  legislature  of  the  state  of  Minnesota 
of  March  4,  1879,  constituted  a  valid  con- 
tract for  the  term  of  fifty  years  from  July 
1,  1873,  which  is  still  so  far  in  force  as  to 
prevent  the  city  council  from  reducing  the 
ri^te  of  fare  below  the  sum  of  5  cents  for 
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emeh  passenger  for  one  continuous  passage, 
and  enjoining  the  city  from  publishing  and 
enforcing  the  ordinance  of  February  9,  1907, 
because  the  same  impaired  the  obligation  of 
the  subsisting  contract  aforesaid. 

The  decree  of  the  Circuit  Court  should  be 
modified  so  as  to  meet  these  requirements, 
and,  so  modified,  affirmed. 


MECHANICAL    APPLIANCE    COMPANY, 

Plff.  in  Err., 

V. 

BENJAMIN  T.  CASTLEMAN. 

(See  8.  C.  Reporter's  ed.  437-446.) 

Error  to  circuit  court  —  jurisdiction  be- 
low —  service  of  process. 

1.  The  contention  that  there  was  no  valid 
service  of  process  upon  a  foreign  corporate 
defendant  in  a  suit  removed  by  it  from  a 
state  to  a  Federal  court,  because  the  cor- 
poration was  not  doing  business  in  the 
ctate,  and  the  person  attempted  to  be  served 
was  not  its  agent  at  that  time,  involves  the 
jurisdiction  of  the  latter  court  as  a  Fed- 
eral court,  so  as  to  sustain  a  direct  review 
of  the  jiulri[mcnt  of  that  court,  under  the 
act  of  March  3,  1801  (20  SUt.  at'L.  827, 
chap.  517,  U.  S.  Conip.  State,  1901,  p.  649), 
§  6,  by  writ  of  error  from  the  Federal  Su- 
preme Court. 

(For    other    onsos.     see    Appeal    nnd     Error, 
90S-011,    ill    Digest    Sup.    Ct.    1008.] 

Error  (o  circuit  court  — jurisdiction  be- 
low—how  question  raised. 

2.  The  question  of  the  jurisdiction  of  the 
Federal  circuit  court  must  be  regarded  as 
fairly  presented,  so  as  to  sustain  a  writ  of 
error  from  tlie  Federal  Supreme  Court,  un- 
der the  act  of  March  3,  1801,  §  5,  despite 
the  indcfinitcncss  of  the  allegations  of  the 
plea  to  the  jurisdiction,  where  the  certifi- 
cate below  states  that  the  defendant  raised 
by  such  plea  the  objections  that  it  was  a 
foreign  corporation  not  doing  business  in 
the  state,  and  that  the  person  attempted  to 
be  served  was  not  its  agent  at  the  time,  and 
shows  that  the  court  did  not  consider  the 
affidavits  which  the  bill  of  exceptions  states 
were  filed,  but  overruled  the  plea  on  the 
sole  ground  that  the  facts  stated  in  the  re- 
turn of  the  sheriff  to   the  summons  were 


conclusive,  and  also  recites  that  when  the 
case  was  filed  for  trial  the  same  objection 
was  made  and  overruled  for  'the  same  rea- 
son 

[For    other    cuseii,    see    Appeal    and     Error, 
895-014,   in   Digest  Sap.  Ct.  1908.J 

Removal  of  causes  —  question  open  in 
Federal  court  —  service  of  process. 

3.  The  validity  of  the  service  of  process 
upon  a  foreign  corporate  defendant  is  open 
in  a  Federal  circuit  court  after  the  cause 
has  been  removed  to  that  court  from  a 
state  court,  on  the  petition  of  such  defend- 
ant. 

[For  other  cases,  see  Removal  of  Causes. 
IX.,  in   Digest   Sup.  Ct.   1008.J 

Writ  and  process  —  service  on  foreign 
corporation. 

4.  A    foreign   corporation    can    be   served 

with  process  within  the  state  only  when  it 

is  doing  business  therein,  and  such  service 

must  be  upon  an  agent  who  represents  the 

corporation  and  its  business. 

[For  other  cases,  see  Writ  and  Process. 
47-77,  in  Dlj^est  Sup.  Ct.  1008.] 

Writ  and  proceas  —  service  —  conclu- 
siveness of  return  — effect  of  removal 
to  Federal  court. 

5.  The  return  of  the  sheriff  of  the  state 
court  is  not  conclusive  upon  the  question  of 
the  validity  of  service  of  process,  where  the 
cause  has  been  removed  to  a  Fe<Ieral  cir- 
cuit court  by  a  defendant  who  raises  by  plea 
to  the  jurisdiction  the  objection  that  it 
was  a  foreign  corporation  not  doing  busi- 
ness within  the  state,  and  that  the  person 
served  with  process  was  not  its  agent  at 
that  time. 

[For  other  cases,  see  Writ  and  Process,  IV.; 
Removal  of  Causes,  IX.,  In  Dicrest  Sup.  Ct. 
1908.] 

Federal  courts  —  following  state  laws 
and  decisions. 

6.  In  cases  which  concern  the  jurisdiction 
of  the  Federal  courts,  notwithstanding  the 
provisions  of  the  so-called  conformity  act, 
U.  S.  Rev.  Stat.  §  014,  U.  S.  Comp.  Stat. 
1001,  p.  C84,  neither  the  statutes  of  tlie 
state  nor  the  decisions  of  its  courts  are  con- 
clusive upon  the  Federal  courts. 

[For  other  cnses.  see  ConrtR.  V.  c,  8:  V.  e: 
VII.  c,  in  Difrest  Sup.  Ct.  1908.] 

Federal  courts  —  evidence  —  affidavlla 
filed  but  not  offered  In  evidence. 

7.  Aflidavits  filed  in  connection  with  a 
plea  to  the  jurisdiction,  whether  actually 
offered  to  be  read  in  evidence  or  not,  should 


Note.  —  On  direct  review  in  Federal  Su- 
preme Court  of  judgments  of  circuit  and 
district  courts — see  note  to  Gwin  v.  United 
States,  40  L.  ed.  U.  S.  741. 

As  to  service  of  process  on  foreign  cor- 
poration— see  notes  to  Foster  v.  Charles 
Betcher  Lumber  Co.  23  L.R.A.  401;  Eldrcd 
V.  American  Palace-Car  Co.  45  C.  C.  A.  3; 
and  Cella  Commission  Co.  v.  Bohlinger,  78 
C.  C.  A.  473. 

As  to  service  of  process  upon  foreign  cor- 
poration not  doing  business  within  the 
state,  as  basis  of  judgment  in  personam — 
see  notes  to  Finney  v.  Providence  Loan  & 
Invest  Co.  60  L.R.A.  501,  and  Cella  Com- 
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mission   Co.   v.   Bohlinger,   8   L.R.A.(N.S.) 
538. 

As  to  state  decisions  and  laws  as  rules  of 
decision  in  Federal  courts — see  notes  to 
Wilson  V.  Perrin,  11  C.  C.  A.  71;  Hill  v. 
Hite,  20  C.  C.  A.  653;  Griffin  v.  Overman 
Wheel  Co.  0  C.  C.  A.  548 ;  Elmendorf  v.  Tay- 
lor, 6  L.  ed.  U.  S.  200;  Jackson  ex  dem. 
St.  John  V.  Chew,  6  L.  ed.  U.  S.  583;  United 
States  ex  rel.  Butz  v.  Muscatine,  19  L.  ed. 
U.  S.  400;  Clark  v.  Graham,  6  L.  ed.  U.  S. 
334 ;  Forepaugh  v.  Delaware,  L.  &  W.  R.  Co. 
6  L.R.A.  508;  and  Mitchell  v.  Burlington, 
18  L.  ed.  U.  B.  351. 
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be  considered  by  a  Federal  circuit  court  in 
deciding  the  question  raised  by  a  plea  to 
the  jurisdiction,  setting  up  the  objection 
that  the  defendant  was  a  loreign  corpora- 
tion not  doing  business  in  the  state,  and 
Uiat  the  person  attempted  to  be  served  with 
process  was  not  its  agent  at  tlint  time. 
(Practice  and  Procedure  in  Fedornl  cnnrtH, 
see  Courts,  V.  e,  in  Digest  Sup.  Ct.  IDUS.J 

[No.  48.] 

Argued   and    submitted   Dccembor   3,    1009. 
Decided  January  3,  lUlO. 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Missouri  to  review  a  judgment  overrul- 
ing a  plea  to  the'  jurisdiction,  setting  up 
the  objection  that  the  defendant,  on  whose 
petition  the  ca^ise  was  removed  from  a  state 
court,  was  a  foreign  corporation  not  doing 
business  in  the  state,  and  that  the  person 
attempted  to  be  served  with  process  was  not 
its  agent  at  that  time.  Reversed  and  re- 
manded with  directions  to  dismiss  the  cause 
for  want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Mr.  liCe  W.  Grant  argued  the  cause,  and, 
with  Mr.  P.  B.  Kennedy,  filed  a  brief  for 
plaintiff  in  error: 

This  uppeal  is  brought  to  this  court  be- 
cause of  the  constitutional  question  neces- 
sarily involved  in  its  decision,  and  also  be- 
cause it  involves  the  question  of  the  juris- 
diction of  the  court  below;  the  Supreme 
Court  alone  has  the  power  to  review  the 
decision  upon  this  question. 

Davis  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
84  C.  C.  A.  453,  156  Fed.  775;  Board  of 
Trade  v.  Hammond  Elevator  Co.  198  U.  S. 
424,  49  L.  ed.  1111.  25  Sup.  Ct.  Rep.  740; 
United  SUtes  v.  Jahn,  155  U.  S.  109,  3'J 
L.  cd.  87,  15  Sup.  Ct.  Rep.  39;  St  Louis 
Cotton  Compress  v.  American  Cotton  Co. 
80  C.  C.  A.  80,  125  Fed.  196. 

Whatever  may  be  the  rule  in  Missouri, 
where  the  cause  is  removed  to  the  United 
States  circuit  court,  the  principles  which 
would  be  applied  to  test  the  validity  of  the 
servioe  must  be  such  as  are  approved  by 
the  Supreme  Court  of  the  United  States. 
For  even  though  sitting  in  the  same  state, 
the  United  States  courts  and  the  state 
courts  derive  their  authority  from  different 
governments. 

Goldey  v.  Morning  News,  156  U.  S.  518, 
30  L.  ed.  517,  15  Sup.  Ct  Rpp.  559. 

The  Federal  courts  will  not  give  effect  to 
t  judgment  in  a  state  court  unless  the  state 
court  has  lawfully  acquired  jurisdiction  of 
the  defendant,  even  despite  recitals  in  the 
judgment  of  the  state  court  of  facts  which, 
if  true,  would  have  given  it  jurisdiction. 
Si  L.  ed. 


Tliompson  v.  Whitman,  18  Wall.  457,  21 
L.  ed.  897. 

This  exact  state  of  facts  has  come  before 
this  court  only  once;  and  it  was  there  held, 
despite  the  return  of  the  oflicer,  that  the 
cause  must  be  dismissed  because  there  was 
no  service  in  fact. 

Wabash  \\'estern  R.  Co.  v.  Brow,  104  U. 
S.  271,  41  L.  ed.  431,  17  Sup.  Ct  Rep.  120. 

The  decision  just  cited  was  entirely  in 
line  with  the  previous  decisions  of  this 
court.  Kverytliing  that  could  be  said  on 
such  a  subject  had  already  been  fully  and 
thoroughly  discussed  in  otlicr  cases. 

Goldey  v.  Morning  News,  supra;  Pennoy- 
er  V.  Neff,  95  U.  S.  714,  24  L.  ed.  505;  St 
Clair  V.  Cox,  100  U.  S.  350,  27  L.  ed.  222, 
1  Sup.  Ct  Rep.  354 ;  Fitzgerald  &  M.  Constr. 
Co.  V.  Fitzgerald,  137  U.  S.  98,  34  L.  ed. 
608,  11  Sup.  Ct  Rep.  30;  Re  Hohorst,  150 
U.  S.  053,  37  L.  ed.  1211,  14  Sup.  Ct  Rep. 
221.  See  also  Gottschalk  Co.  v.  Distilling  & 
Cattle  Feeding  Co.  50  Fed.  081 ;  Forrest  v. 
Union  P.  R.  Co.  47  Fed.  1;  United  States 
V.  American  Bell  Tcleph.  Co.   29   Fed.   17. 

Mr.  Ronjaniin  T.  Castleman,  in  pro* 
pria  pcraonaf  submitted  tho  cnusi*  for  de- 
fendant in  error.  Messrs.  Rassieur,  Schnur- 
maclier,  &  Rassieur  were  on  the  brief: 

The  certificate  of  the  question  to  this 
court  shows  aflfirmatively  the  question  is 
not  jurisdictional,  but  is  an  issue  of  fact 
on  a  question  of  agency,  raisc<l  by  plea, 
which  does  not  involve  the  jurisdiction  of 
the  circuit  court,  as  a  Federal  court,  but  is 
simply  matter  of  abatement  at  common 
law,  and  this  court  has  no  jurisdiction  of 
this  writ  of  error. 

Ex  parte  Crane,  5  Pot.  199,  205,  8  L.  ed. 
96,  98;  Harkness  v.  Hyde,  98  U.  S.  476, 
25  L.  ed.  237 ;  I^uisvi lie  Trust  Co.  v.  Knott, 
191  U.  S.  232-235,  48  L.  ed.  101-103,  24 
Sup.  Ct  Rep.  119;  United  States  v.  Lar- 
kin,  208  U.  S.  338,  52  L.  ed.  519,  28  Sup. 
Ct  Rep.  417 ;  Mexican  C.  R.  Co.  v.  Fx;kman, 
187  U.  S.  432,  47  L.  ed.  240,  23  Sup.  Ct 
Rep.  211. 

The  aflidavits  set  out  in  the  transcript 
were  simply  filed,  could  not  become  a  part 
of  the  record  until  made  so  by  bill  of  ex- 
ceptions, vrere  never  offered  in  evidence,  and 
it  was  never  insisted  that  the  court  should 
give  them  due  effect  as  evidence,  and  they 
are  not  now  before  this  court. 

Baltimore  &.  P.  R.  Co.  v.  Sixth  Preshy. 
Church,  91  U.  S.  127,  130,  23  L.  ed.  260, 
201;  England  v.  Gebhardt,  112  U.  S.  505, 
500,  28  L.  ed.  811,  812,  5  Sup.  Ct  Rep. 
287;  Walker  v.  Sauvinet,  92  U.  S.  90,  23 
L.  ed.  678;  M'Do:iald  v.  Smalley,  1  Pet 
620,  7  L.  ed.  287;  Duncan  v.  Atchison,  T.  & 
S.  F.  R.  Co.  19  C.  C.  A.  202,  44  U.  S.  App. 
427,  72  Fed.  812;  Evans  v.  Stettnisch,  149 
18  27S 
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U.  S.  607,  37  L.  ed.  867,  13  Sup.  Gt  Rep. 
931;  Stewart  v.  Wyoming  Cattle  Ranche 
Co.  128  U.  S.  390,  32  L.  ed.  442,  9  Sup.  Ct. 
Rep.  101 ;  Noble  v.  United  States,  Dev.  Ct. 
CI.  83;  Quinn  ▼.  Rawson,  5  111.  App.  130; 
Patterson  v.  Fagan,  38  Mo.  70. 

There  is  an  attempt  to  confer  jurisdic- 
tion on  this  court  by  a  pretended  constitu- 
tional question;  this  cannot  be  done,  be- 
cause the  result  did  not  depend  thereon;  no 
right  claimed  under  the  Constitution  was 
either  raised,  appears  on  the  record,  or  is 
assigned  as  error;  such  a  question  must  be 
controlling,  presented  to  the  court,  and,  of 
course,  determined  by  the  court  and  con- 
sidered by  it. 

Defiance  Water  Co.  v.  Defiance,  191  U.  S. 
184,  48  L.  ed.  140,  24  Sup.  Ct  Rep.  63;  Lef- 
kovvitz  V.  Foster  Hose  Supporter  Co.  161 
Fed.  376;  Carey  v.  Houston  &  T.  C.  R.  Co. 
150  U.  S.  181,  37  L.  ed.  1044,  14  Sup.  Ct. 
Rep.  63;  World's  Columbian  Exposition  v. 
United  States,  6  C.  C.  A.  71,  18  U.  S.  App. 
42,  56  Fed.  654;  Ansbro  v.  Unitod  States, 
159  U.  S.  697,  698,  40  L.  ed.  310,  311,  16 
Sup.  Ct.  Rep.  187. 

Following  the  rule  of  the  state  courts,  a 
Federal  court  of  Pennsylvania  will  not  re- 
ceive extrinsick  evidence  to  impeach  the  re- 
turn of  a  marshal  which  is  good  on  its  face, 
in  support  of  a  motion  to  set  it  aside. 

Trimble  v.  Erie  Electric  Motor  Co.  89 
Fed.  52;  Wilson  v.  Hurst,  Pet  C.  C.  441, 
Fed.  Cas.  No.  17,809; ^United  States  v.  Lot- 
ridge,  1  McLean,  246,  Fed.  Gas.  No.  15,628. 

The  law  in  Indiana  is  that  a  sheriff's 
return  is  conclusive.  The  Federal  courts 
sitting  in  Indiana  are  bound  by  this  law 
of  the  state. 

Joseph  V.  New  Albany  Steam  Forge  & 
Rolling  Mill  Co.  53  Fed.  180. 

The  Federal  courts  sitting  in  Missouri 
have  followed  this  law  of  the  state. 

Board  of  Trade  v.  Cella  Commission  Co. 
76  C.  C.  A.  28,  145  Fed.  28. 

This  is  the  undisputed  law  of  Missouri 
and  of  the  Supreme  Court  of  the  United 
States  as  well. 

Walker  v.  Robbins,  14  How.  584,  585, 
14  L.  ed.  552;  Smoot  v.  Judd,  184  Mo.  520, 
83  S.  W.  481. 

Removal  is  a  change  of  venue,  not  an 
appeal. 

Davis  V.  St  Louis  &  S.  F.  R.  Co.  25  Fed. 

788. 

Whatever  belongs  to  the  three  categories 
of  practice,  pleading,  and  foriAs  and  mode 
of  procedure,  must  conform  to  the  state 
law  and  the  practice  of  the  state  courts, 
except  when  Congress  itself  has  legislated 
upon  the  particular  subject  and  pi-escribed 
a  rule.  There  can  be  no  doubt,  we  think, 
that  the  mode  of  service  of  process  is  with- 
in the  categories  named  in  the  act  It  is 
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part  of  the  practice  and  mode  of  proceeding 
in  a  suit. 

Amy  v.  Watertown,  130  U.  S.  304,  32 
L.  ed.  947,  9  Sup.  Ct  Rep.  530;  HatSweat 
Mfg.  Co.  V.  Davis  Sewing-Mnch.  Co.  31 
Fed.  294;  Van  Dresser  v.  Oregon  R.  &  Nav. 
Co.  48  Fed.  205. 

The  courts  of  the  United  States  upon 
removed  cases  have  no  wider  jurisdiction 
than  have  the  courts  of  the  state  from 
which  they  were  removed.  The  removal 
simply  transfers  the  hearing  from  the  state 
to  the  national  tribunal,  but  does  not  en- 
large the  right  of  the  court  to  liear  the 
cause. 

Swift  &  Co.  V.  Philadelphia  &  R,  R.  Co. 
4  Inters.  Com.  Rep.  633,  58  Fed.  861:  Fi- 
delity Trust  Co.  V.  Gill  Car  Co.  25  Fed. 
741 ;  Elliott  v.  Shuler,  50  Fed.  457 ;  Rosen- 
baum  V.  Council  Bluffs  Ins.  Co.  37  Fed.  9; 
Bills  Y.  New  Orleans  &  G.  R.  Co.  13 
Blatchf.  227,  Fed.  Cas.  No.  1,409. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  comes  here  under  §  5  of  the 
court  of  appeals  act  (20  Stat,  at  L.  827, 
chap.  517,  U.  S.  Comp.  Stat  1901,  p.  549), 
upon  a  certificate  from  the  circuit  court  of 
the  United  States  for  the  eastern  district 
of  Missouri,  presenting  a  question  of  the 
jurisdiction  of  that  court  to  entertain  a 
suit  brought  by  Benjamin  T.  Castlenian,  de- 
fendant in  error,  against  the  Mechanical 
Appliance  Company,  plaintiff  in  error,  to  re- 
cover for  the  breach  of  a  certain  alleged 
contract  concerning  the  making  and  delivery 
of  massage  motors. 

The  action  was  originally  brought  in  the 
circuit  court  of  the  city  of  St.  Louis,  in 
the  state  of  Missouri,  and  the  Mechanical 
'Appliance  Company,  a  foreign  corpo-  [4S9 
ration,  then  defendant,  removed  the  case  to 
the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Missouri  upon  the 
ground  of  diverse  citizenship.  After  the  case 
reached  the  United  States  circuit  court,  tlie 
bill  of  exceptions  shows  that  a  motion  to 
quash  the  summons  and  certain  affidavits 
were  withdrawn,  and  a  plea  to  the  juris- 
diction was  filed. 

The  original  service  of  summons  in  the 
state  court  had  been  made  by  the  sheriff, 
who  returned  the  summons  as  follows: 

"Served  this  writ  at  the  city  of  St.  Louis, 
Missouri,  on  the  within  named  defendant, 
the  Mechanical  Appliance  Company  (a  cor- 
poration), this  29th  day  of  December,  1906, 
by  delivering  a  copy  of  the  writ  and  peti- 
tion furnished  by  the  clerk  to  Dudley  Shaw, 
agent  of  the  said  defendant  corporation,  he 
being  in  said  defendant's  usual  business  of- 
fice and  in  charge  thereof.  The  president 
or  other  chief  officer  of  said  defendant  could 
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not  be  found  in  the  city  of  St.  Louis  at  the 
time  of  service." 

In  the  plea  to  the  jurisdiction,  in  the 
circuit  court  of  the  United  States,  the  plain- 
tiff in  error  set  up: 

^1.  That  it  ia  a  corporation  organized 
under  the  laws  of  the  state  of  Wisconsin; 
that  it  has  never  taken  out  a  license  to  do 
business  in  the  state  of  Missouri;  and  that 
at  the  time  of  the  alleged  service  of  the 
writ  of  summons  herein  as  set  out  in  the 
return  of  the  sheriff,  to  wit,  20th  day  of 
December,  1006,  the  defendant  did  not  have 
any  agent,  office,  or  place  of  business  in  the 
city  of  St.  Louis  or  in  the  state  of  Missouri. 
"2.  That  the  person  upon  whom  service 
was  attempted  to  be  had  by  the  sheriff,  and 
to  whom  a  copy  of  the  summons  and  peti- 
tion was  delivered,  to  wit,  Dudley  Sliaw, 
was  not  and  had  not  been  for  s()me  time 
prior  thereto  an  officer,  agent,  or  employee 
of  this  defendant.  That  said  Dudley  Shaw 
was  not,  at  the  time  of  the  delivery  of  the 
•ummons  herein  to  him  by  the  sheriff,  in 
charge  of  defendant's  usual  business  office, 
or  in  defondant*s  usual  business  office  in  the 
city  of  St.  Louis,  for  the  reason  that  this 
defendant  had,  at  said  time,  no  business 
440]  ^office  nor  any  other  office  in  the  city 
of  St.  Louis,  state  of  Missouri." 

Certain  affidavits  are  set  out  in  the  bill 
of  exceptions,  and  it  is  therein  stated  that 
they  were  filed.  Two  affidavits  appear  to 
have  been  filed  in  support  of  the  plea  to 
the  jurisdiction,  and  one,  by  the  plaintiff, 
in  opposition  thereto.  In  the  certificate  the 
learned  circuit  judge  states: 

"1  hereby  certify  that  in  this  cause  the 
following  question  of  jurisdiction  arose ;  the 
defendant  filed  a  plea  to  the  jurisdiction  of 
the  eourt  on  the  ground  that  it  was  a  cor- 
poration organized  under  the  laws  of  the 
>tate  of  Wisconsin,  that  it  has  no  office, 
phice  of  business,  or  agent  in,  and  was  not 
doing  business  in,  the  state  of  Missouri  at 
tbe  time  of  the  service  of  summons  herein, 
*nd  that  the  person  served  with  the  process 
Wein  was  not  the  agent  of  the  defendant 
*t  the  time  of  said  service.  Defendant  filed 
affidavit  in  support  of  the  plea.  I  over- 
^1^  the  plea  on  the  ground  that  the  facts 
■t»ted  in  the  return  of  the  sheriff  to  the 
■Qmmons  were  conclusive  on  the  defendant 
wd  could  not  be  controverted  by  it.  When 
^^  cause  was  called  for  trial,  the  same  ob- 
jection was  made  by  the  defendant,  and 
overruled  for  the  same  reason.  The  ques- 
*'<*"  only  of  jurisdiction  of  the  court  is, 
therefore,  hereby  certified  to  the  Supreme 
JJ^^ft  of  the  United  States  for  iU  decision 
thereon." 

^t  ii  settled  that  a  question  of  this  cliar- 
*^ter  involves  the  jurisdiction  of  the  circuit 
?^t  as   a    Federal    court,    and    may    be 


brought  here  by  writ  of  error  under  §  5  of 
the  court  of  appeals  act  of  1801.  Reming- 
ton v.  Central  P.  R.  Co.  108  U.  S.  05,  40 
L.  ed.  050,  25  Sup.  Ct.  Rep.  677. 

It  is  contended  by  the  defendant  in  error 
that  the  plea  to  the  jurisdiction  did  not 
definitely  state  that  the  corporation  defend- 
ant was  not  doing  business  in  the  state  of 
Missouri  at  the  time  of  the  attempted  serv- 
ice; and,  furthermore,  that  the  affidavits 
were  not  shown  to  have  been  offered  in 
evidence,  although  the  bill  of  exceptions 
states  that  the  same  were  filed.  The  cer- 
tificate of  the  judge,  which  is  required  by 
statute  in  *order  to  bring  the  case  to  [441 
this  court,  states  that  the  defendant  raised, 
by  plea  to  the  jurisdiction,  the  grounds  of 
objection  that  it  was  a  foreign  corporation, 
having  no  office,  place  of  business,  or  agent 
in,  and  was  not  doing  business  in,  the  state 
of  Missouri  at  the  time  of  the  service  of 
summons,  and  that  the  person  served  with 
the  process  was  not  the  agent  of  the  de- 
fendant at  the  time  of  said  service. 

The  certificate  shows  that  the  court  did 
not  consider  the  affidavits,  and  overruled 
the  plea  on  the  sole  ground  that  the  facta 
stated  in  the  return  of  the  sheriff  to  the 
summons  were  conclusive,  and  could  not  be 
controverted  by  the  defendant.  It  is  also 
stated  in  the  certificate  that,  when  the  case 
was  called  for  trial,  the  same  objection  was 
made  and  overruled  for  the  same  reason.  In 
the  light  of  this  certificate  and  the  state- 
ments of  the  bill  of  exceptions,  we  think  it 
must  be  regarded  that  the  question  was 
fairly  before  the  court,  notwithstanding  the 
somewhat  meager  allegations  of  the  plea  in 
this  respect,  and  presented  the  question, 
which  it  is  certified  was  decided,  upon  plea 
and  objections  attacking  the  jurisdiction  of 
the  court,  because  the  corporation  was  not 
doing  business  in  the  state  of  Missouri, 
and  the  person  attempted  to  be  served  was 
not  its  agent  at  that  time. 

In  a  memorandum  opinion  it  is  indicated 
that  the  learned  judge  in  the  court  below 
followed  a  previous  ruling  in  the  same 
court;  and  it  is  stated  that  it  is  the  law 
of  Missouri,  as  held  by  its  highost  court, 
that,  in  a  case  of  this  kind,  a  return  of 
this  character  is  conclusive  upon  the  parties. 
But  it  is  well  settled  that,  after  removal 
from  the  state  to  the  Federal  court,  the 
moving  party  has  a  right  to  the  opinion  ol 
the  Federal  court,  not  only  upon  the  ques- 
tion of  the  merits  of  the  case,  but  as  to  the 
validity  of  the  service  of  process.  Wabash 
Western  R.  Co.  v.  Brow,  164  U.  S.  271,  278, 
41  L.  ed.  431.  434,  17  Sup.  Ct.  Rep.  120. 

It  is  equally  well  settled  in  the  Federal 
jurisdiction  that  a  foreign  corporation  can 
be  served  with  process  within  the  state  only 
when  it  is  doing  business  therein,  and  that 
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such  service  must  be  upon  an  agent  who  rep- 
442]  resents  the  corporation  *in  its  busi- 
ness. This  subject  underwent  extensive  con- 
sideration in  the  case  of  Goldey  v.  Morning 
News,  156  U.  S.  518,  39  L.  ed.  517,  15  Sup. 
Ct.  Rep.  550,  and  the  rule  is  there  stated  by 
Mr.  Justice  Gray,  speaking  for  the  court,  as 
follows : 

''Service  of  mesne  process  from  a  court  of 
a  state,  not  made  upon  the  defendant  or  his 
authorized  agent  within  the  state,  although 
there  made  in  some  other  manner  recognized 
as  valid  by  its  legislative  acts  and  judicial 
decisions,  can  be  allowed  no  validity  in  the 
circuit  court  of  the  United  States  after 
the  removal  of  the  case  into  that  court,  pur- 
suant to  the  acts  of  Congress,  unless  the  de- 
fendant can  be  held,  by  virtue  of  a  general 
appearance  or  otherwise,  to  have  waived  the 
defect  in  the  service,  and  to  have  submit- 
ted himself  to  the  jurisdiction  of  the  court." 

In  view  of  the  principles  thus  determined, 
we  think  the  return  of  the  sheriff  of  the 
state  court  was  not  conclusive  upon  the 
question  of  service.  For  when  the  question 
was  raised  in  the  circuit  court  of  the  United 
States,  the  jurisdiction  of  the  court  would 
fail  if  it  appeared  that  the  corporation  at- 
tempted to  be  served  was  not  doing  business 
in  the  state  of  Missouri,  and  the  attempted 
service  was  not  upon  one  of  its  agent.  Con- 
ley  V.  Mathieson  Alkali  Works,  190  U.  S. 
406,  47  L.  ed.  1113,  23  Sup.  Ct.  Rep.  728;  St. 
Clair  V.  Cox,  lOG  U.  S.  350,  27  L.  ed.  222, 
1  Sup.  Ct.  Rep.  354 ;  Peterson  v.  Chicago,  R. 
I.  &  P.  R.  Co.  205  U.  S.  304,  51  L.  ed.  841, 
27  Sup.  Ct.  Rep.  613;  Green  v.  Chicago,  B. 
&  Q.  R.  Co.  205  U.  S.  530,  61  L.  ed.  910, 
27  Sup.  Ct.  Rep.  595. 

Defendant  in  error  cites  the  case  of  Smoot 
V.  Judd,  184  Mo.  608,  83  S.  W.  481,  in 
which  it  was  held  that  where  a  sheriff's  re- 
turn recited  a  personal  service  of  process 
which  was  false,  the  remedy  of  the  unserved 
defendant  agninst  whom  judgment  by  de- 
fault had  been  taken,  in  the  absence  of  fraud 
on  the  part  of  the  plaintiff  in  the  suit, 
was  in  an  action  on  the  sheriff's  bond  for 
damages  for  the  false  return,  and  not  by  n 
suit  to  set  aside  the  sheriff's  sale  and  deed 
made  in  pursuance  of  the  default  judgment. 
It  is  to  be  noted,  in  this  connection,  that 
the  attack  upon  the  service  in  that  case 
was  made  after  judgment,  and  not,  as  in 
the  present  case,  by  a  motion  to  set  aside 
44S]  the  'service  of  summons,  or  a  plea  to 
the  jurisdiction  over  the  person.  Moreover, 
in  cases  which  concern  the  jurisdiction  of  the 
Federal  courts,  notwithstanding  the  so-calleil 
conformity  act  (Revised  Stat.  §  914,  U.  S. 
Comp.  Stat.  1901,  p.  684),  neither  the  stat- 
utes of  the  state  nor  the  decisions  of  its 
courts  are  conclusive  upon  the  Federal 
courts.  The  ultimate  determination  of  such 
276 


questions  of  jurisdiction  is  for  this  court 
alone.  Western  Loan  &  Sav.  Co.  v.  Butte 
&  B.  Consol.  Min.  Co.  210  U.  S.  368,  SO), 
52  L.  ed.  1101,  1102,  28  Sup.  Ct.  Rep.  720; 
Mexican  C.  R.  Co.  v.  Pinkney,  149  U.  S.  104, 
37  L.  ed.  699,  13  Sup.  Ct.  Rep.  859. 

Defendant  in  error  also  relies  upon  the 
cases  of  Walker  v.  Robbins,  14  How.  584, 
14  L.  ed.  552,  and  Knox  County  v.  Harsh- 
man,  133  U.  S.  152,  33  L.  ed.  586,  10  Sup. 
Ct.  Rep.  257.  Neither  of  these  cases  con- 
trols the  one  under  consideration.  In  Walk- 
er V.  Robbins  a  bill  in  equity  was  filed  to 
enjoin  enforcement  of  a  judgment  at  law, 
entered  upon  a  false  return  of  a  marshal 
in  the  circuit  court  of  the  Mississippi  dis- 
trict. This  court  held  that  a  bill  in  equity 
would  not  lie  for  such  purpose,  and  further, 
that  the  return  was  not  false,  and,  if  it 
were,  the  defendant  Walker  waived  the  want 
of  service  by  pleading  to  the  merits  of  the 
action.  It  was  there  said  by  Mr.  Justice 
Catron,  delivering  the  opinion  of  the  court: 
"In  cases  of  false  returns  affecting  the  de- 
fendant, where  the  plaintiff  at  law  is  not  at 
fault,  redress  can  only  be  had  in  the  court 
of  law  where  the  record  was  made;  and,  if 
relief  cannot  be  had  there,  the  party  in- 
jured must  seek  his  remedy  against  the 
marshal." 

The  case  was  decided  upon  the  grounds 
which  we  have  stated,  and  the  language 
quoted  and  relied  upon  by  the  defendant  in 
error  is  very  far  from  indicating  that  a 
party  might  not  appear  specially  and  ob- 
ject to  service  of  summons,  and  move  to  set 
aside  the  same,  and  to  dismiss  the  action 
upon  the  grounds  which  are  involved  in  the 
case  at  bar. 

In  Knox  County  v.  Ilarshman,  a  bill  in 
equity  was  filed  for  an  injunction  against 
the  prosecution  of  a  writ  of  mandamus  to 
enforce  the  levy  of  a  certain  tax  against 
the  county.  The  bill  alleged  that  neither 
the  county  court  nor  any  of  the  judges 
thereof  had  any  notice  of  the  suit  until  after 
the  end  of  the  *term  at  which  judg-  [444 
ment  was  rendered,  and  that  no  service  of 
summons  was  made  upon  Frank  P.  Hall,  the 
county  clerk,  as  was  stated  in  the  marshal's 
return.  This  court,  in  an  opinion  by  Mr. 
Justice  Gray,  held  that  a  court  of  equity 
would  not  interfere  with  the  judgment, 
under  the  circumstances  shown,  and  as  to 
the  officer's  return  of  service  of  copy  of 
the  summons  on  the  clerk,  if  false,  no  fraud 
having  been  charged  or  proved  against  the 
petitioner,  redress  must  be  sought  in  an  ac- 
tion at  law,  and  not  by  a  bill  in  equity; 
and  that,  if  the  questions  of  fact  could  to 
considered  as  open  in  the  case,'  the  proof 
at  the  hearing  showed  that  service  haxl,  in 
fact,  been  made. 

Neither  of  these  cases  involved  the  right 
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of  the  defendant  to  appear  upon  attempted 
service  in  an  action  at  law,  and  by  motion, 
or  plea  for  that  purpose,  raise  the  ques- 
tion of  jurisdiction  over  his  person.  The 
case  of  Wabasli  Western  R.  Co.  v.  Brow, 
104  U.  S.  271,  41  L.  ed.  431,  17  Sup.  Ct. 
Rep.  120,  is  much  closer  in  its  analogy  to 
the  case  at  bar.  In  that  case  suit  was  com- 
menced in  the  state  court,  in  Michigan, 
a«^ainst  the  Wabash  Western  Railway  Com- 
pany, to  recover  in  an  action  for  damages. 
The  service  of  summons  and  copy  of  the 
declaration  was  made  upon  one  Hill,  as 
agent  of  the  company.  The  case  was  re- 
moved to  the  Federal  court  for  the  eastern 
district  of  Michigan.  The  railroad  com- 
pany thereupon  appeared  and  moved  to  set 
aside  the  declaration  and  rule  to  plead,  upon 
the  ground  of  want  of  jurisdiction,  and  filed 
an  affidavit  showing  that  Hill,  upon  whom 
the  service  had  been  attempted,  was  the 
freight  agent  of  the  Wabash  Railroad  Com- 
pany, a  corporation  which  owned  and  oper- 
ated a  railroad  from  Detroit  to  the  Michi- 
gan state  line,  and  was  not  an  agent 
of  the  Wabash  Western  Railway  Company, 
the  defendant  in  the  suit;  and,  at  the  time 
of  the  attempted  service,  the  defendant  did 
not  own,  operate,  and  control  any  railroad 
in  the  state  of  Michigan,  had  no  place  of 
business  therein,  and  was  not  doing  busi- 
ness within  the  state.  The  action  was  over- 
ruled by  the  circuit  court,  the  objection  to 
the  jurisdiction  was  renewed  when  the  de- 
445]  fendant  filed  its  *plea  and  before  trial 
in  the  case,  which  resulted  in  a  verdict  and 
judgment  in  favor  of  Brow. 

The  court  of  appeals  for  the  sixth  circuit 
held  that  the  filing  of  the  petition  for  re- 
moval, in  general  terms,  had  effected  the 
appearance  of  the  Wabash  Western  Railway 
Company  to  the  action.  This  court,  in  an 
opinion  by  Mr.  Chief  Justice  Fuller,  held 
that  the  record  disclosed  that  the  corpora- 
tion, at  the  time  of  the  attempted  service, 
was  neither  incorporated  nor  doing  business, 
nor  had  any  agent  nor  property,  within  the 
state  of  Michigan,  and  that  the  individual 
upon  whom  service  had  been  attempted  was 
not  the  agent  or  an  officer  of  the  corpora- 
tion, and  therefore  no  jurisdiction  was  ac- 
quired over  the  person  of  the  defendant  by 
the  attempted  service ;  and,  further,  that  the 
petition  for  removal  did  not  effect  an  ap- 
pearance in  the  case,  consequently  revers- 
ing the  judgment  of  the  circuit  court  of  ap- 
peals, and  remanding  the  case  to  the  cir- 
cuit court,  with  directions  to  grant  a  new 
trial,  and  to  sustain  the  motion  to  set  aside 
the  service  and  dismiss  the  action. 

The  circuit  court  should  have  consid- 
ered the  question  upon  the  issues  of  fact 
raised,  as  to  the  presence  of  the  corpora- 
tion in  Missouri  and  the  authority  of  the 
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agent  upon  whom  service  had  been  attempt* 
ed.  It  is  true,  as  suggested  by  the  defend- 
ant in  error,  that  the  affidavits  appearing 
in  the  bill  of  exceptions  are  stated  to  have 
been  filed,  and  there  is  no  definite  statement 
that  they  were  offered  to  be  read  in  evi* 
dence,  but  we  think  it  is  apparent  that  they 
were  filed  for  tliat  purpose.  No  objection 
appears  in  the  record  to  the  filing  of  the 
aflidavits;  on  the  other  hand,  it  appears  that 
the  plaintiff  below  also  filed  an  alTidavit. 
These  affidavits  are  made  part  of  the  rec- 
ord by  a  bill  of  exceptions  and  we  think 
they  should  have  been  considered  upon  the 
question  of  jurisdiction. 

As  we  have  already  indicated,  the  learned 
circuit  court  was  in  error  in  holding  that 
the  return  of  the  sheriff  in  the  state  court 
concluded  the  parties,  and  had  it  considered 
the  affidavits  exhibited  in  the  bill  of  excep- 
tions, as,  in  our  view,  it  should  have  done, 
the  conclusion  would  have  been  reached  that 
the  •weight  of  the  testimony  disclosed  [446 
that  the  defendant  corporation  was  not  do- 
ing business  in  the  state  of  Missouri  at  the 
time  of  the  attempted  service  of  process,  and 
that  the  person  named  in  the  return  of  the 
sheriff  was  not  at  that  time  the  duly  au- 
thorized agent  of  the  defendant  corporation. 

Holding  these  views,  the  judgment  of  the 
Circuit  Court  is  reversed,  and  the  cause 
remanded  to  that  court  with  directions  to 
dismiss  the  case  for  want  of  jurisdiction. 

Reversed. 


JOHN  F.  HAFFNER,  Appt., 

V. 

MICHAEL  DOBRINSKI  and  Henry  Schultas. 
(See  S.  C.  Reporter's  ed.  446-452.) 

Specific  performance—  unfair  contract 
—  remedy  at  law. 

Specific  performance  of  an  oral  contract 
for  the  sale  of  real  property,  partly  per- 
formed, is  properly  refused  to  the  vendee, 
where  the  contract  is  unreasonable,  if  not 
unconscionable,  and  the  petition  discloses 
on  its  face  that  the  vendee  has  in  his  pos- 
session money  belonging  to  the  vendor 
which  is  more  than  adequate  to  cover  any 
possible  damages  resulting  from  the  vend- 
or's refusal  to  convey. 
[For  olhor  cnses.  see  Snccific  rerformnnce,  17- 

10,  49-58,  in  Digest  Sup.  Ct.  1908.] 

[No.  35.] 

Submitted  November  12,  1909.    Decided  Jan- 

uary  10,  1910. 

Note.  —  As  to  specific  performance  of  in- 
equitable contract — see  note  to  De  Sollar 
V.  Hanscome,  39  L.  ed.  U.  S.  956. 
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APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  de- 
cree which  affirmed  a  decree  of  the  District 
Court  of  Kingfisher  County  in  that  Terri- 
tory, dismissing  a  suit  for  the  specific  per- 
formance of  an  oral  contract  for  the  sale  of 
real  property.    Affirmed. 

See  same  case  below,  17  Okla.  438,  88 
Pac.  1042. 

Statement  by  Mr.  Chief  Justice  Fuller: 

The  supreme  court  of  Oklahoma,  from 
whose  judgment  affirming  the  decree  of  the 
district  court  of  Kingfisher  county  this  ap- 
peal was  prosecuted,  stated  the  case  as  fol- 
lows (17  Okla.  438,  88  Pac.  1042)  : 

"This  action  was  brought  on  the  13th  day 
447]  of  May,  1902,  •by  the  plaintiff  in  er- 
ror, John  F.  Haffner,  against  the  defendants 
in  error  for  the  specific  enforcement  of  an 
oral  contract  for  the  sale  of  real  estate. 
Thereafter,  on  January  14,  1003,  upon  the 
application  of  the  plaintiff  in  error  therefor, 
a  restraining  order  was  issued  against  the 
defendant  in  error  Dobrinski,  restraining 
him  from  prosecuting  certain  actions  of  for- 
cible entry  and  detainer  which  he  had 
brought  against  HafTner  in  the  probate  court 
of  KingHsher  county  after  the  filing  of  the 
petition  in  this  case,  and  which  involved  the 
land  in  controversy  herein.  This  order  was 
made  conditional  upon  HafTner  giving  bond 
in  the  sum  of  $500,  which  amount  was  later 
increased  to  $1,000.  On  March  9,  1903,  the 
court  overruled  a  motion  to  dissolve  this 
restraining  order,  and,  upon  the  hearing  of 
a  demurrer  filed  by  Dobrinski  to  HnfTner's 
petition,  granted  leave  to  the  plaintiff  in  er- 
ror to  amend.  On  March  18,  1903,  by  leave 
of  the  court,  Haffner  filed  an  amended  peti- 
tion, upon  which  the  case  was  heard,  which, 
in  substance,  is  as  follows: 

"That  on  and  prior  to  September  4,  1901, 
Dobrinski  was  the  owner  in  fee  of  the  east 
half  and  lots  3  and  4  of  sec.  31,  twp.  17, 
range  9,  west  of  the  Indian  meridian,  in 
Kingfisher  county,  Oklahoma,  and  also  1,008 
bushels  of  wheat  and  30  bushels  of  oats. 
That  on  said  date  HafTner  and  Dobrinski 
entered  into  a  verbal  contract  for  the  sale 
and  purchase  of  said  land  and  personal  prop- 
erty, for  a  total  consideration  of  $3,820,  of 
which  $920  was  for  the  oats  and  wheat.  A 
payment  of  $1,020  was  to  be  made  on  or  be- 
fore January  1,  1902,  $600  of  which  was  to 
be  applied  by  Dobrinski  on  a  mortgage  then 
on  the  premises,  and  a  warranty  deed  execut- 
ed by  Dobrinski  to  the  plaintiff  in  error,  HafT- 
ner. At  the  same  time  HafTner,  upon  tlie  ex- 
ecution of  said  deed,  was  to  execute  to  Do- 
brinski his  note  for  $2,800,  bearing  5  per 
cent  interest  per  annum,  payable  in  ten 
years,  HafTner  to  bind  himself  to  apply  upon 
the  said  indebtedness  all  of  the  proceeds 
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arising  from  the  crops  raised  upon  said 
land,  over  and  above  cost  of  raising  the  same. 
That,  in  pursuance  of  said  oral  *con-  [44S 
tract,  Haflfner  paid  Dobrinski  $50.20,  and  on 
the  day  following,  September  5,  1901,  took 
peaceable  possession  ot  the  premises  and  )>er- 
sonal  property,  made  minor  improvements 
about  the  farm,  planted  about  $00  worth  of 
trees,  and  sowed  100  acres  of  the  land  to 
wheat  and  10  acres  to  oats. 

"The  petition  then  alleges  that  Dobrinski, 
on  November  30,  1901,  conveyed  the  prem- 
ises by  warranty  deed  to  one  John  A.  Web- 
ber, for  the  consideration  of  $1,700,  and  that 
Webber  later  on,  for  a  consideration  un- 
known to  the  plaintiff  HafTner,  at  the  in- 
stance of  Dobrinski,  deeded  the  land  to  the 
defendant  in  error  Schultz.  Schultz,  how- 
ever, is  alleged  to  have  quitclaimed  back  to 
Dobrinski,  and  to  have  held  in  the  interim 
in  trust  for  Dobrinski.  The  petition  then  re- 
cites that  prior  to  the  1st  of  January,  1902, 
at  which  time  the  payment  of  $1,020  was 
to  be  made,  HafTner  notified  Dobrinski  that 
he  was  ready  and  willing  to  make  payment, 
and  that  he  was  at  that  time  and  ever  since 
has  lH»en  ready,  willing,  and  able  to  pay  said 
sum,  less  the  payment  of  $50.20  theretofore 
made,  but  that  Dobrinski  refused  and  still 
refuses  to  accept  the  same.  That  HafTner 
has  at  all  times  been  able,  ready,  and  will- 
ing to  comply  with  his  contract,  and  ofTers  to 
bring  into  court  the  said  $1,020,  less  $50.20 
paid,  and  to  execute  to  Dobrinski  his  note 
for  $2,800,  secured  by  first  mortgage  on  the 
real  estate,  and,  in  addition  thorcto,  to 
bring  into  court  the  sum  of  $458.70,  which 
it  is  alleged  is  the  proceeds  of  the  farm, 
over  and  above  outlay  for  help,  while  HafT- 
ner has  held  the  same.  Continuous  posses- 
sion of  the  premises  on  the  part  of  HafTner 
since  September  5,  1901,  is  then  alleged,  and 
the  petition  concludes  in  this  language: 
'That  no  just,  fair,  or  adequate  assessment 
of  damages  could  be  made,  and  that  the  de- 
fendant Michael  Dobrinski  is  not  financially 
responsible  for  any  adequate  amount  of 
damages,  and  that  the  plaintiff  has  no  plain 
and  adequate  remedy  at  law,'  followed  by 
a  prayer  for  an  order  directing  Dobrinski  to 
execute  a  warranty  deed  in  accordance  with 
the  terms  of  the  contract. 

*"To  this  amended  petition,  Schultz  [449 
filed  what  is  in  effect  a  disclaimer.  After 
various  delays,  occasioned  by  motions  to 
strike  out  portions  of  the  first  answer, 
Dobrinski  filed  an  amended  answer  in 
two  paragraphs,  and  later  withdrew  the 
second  paragraph,  and  stood  upon  the 
first  alone.  This  paragraph  of  Dobriu- 
ski's  amended  answer  admits  his  owner- 
ship of  the  premises  and  personal  prop- 
erty on  September  5,  1901,  and  admits 
that  Schultz  held  the  land  in  trust  for  him, 
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and  then  contains  a  verified  general  denial  founded  on  an  executed  consideration,  the 
as  to  all  the  other  allegations  in  the  amend-  doctrine  of  mutuality,  it  would  seem,  might 
ed  petition.  At  the  trial,  Dobrinski  objected  well  be  ignored.  So,  also,  where  the  con- 
to  the  introduction  of  any  evidence,  'for  the  sideration  for  the  contract  sought  to  be  en- 
reason,'  as  the  record  recites,  'that  the  peti-  forced  is  the  contemporaneous  contract  or 
tion  did  not  state  facts  sufficient  to  const!-  obligation  of  the  party  seeking  enforcement, 
tate  a  cause  of  action  against  the  defendant,  there  can  be,  as  a  rule,  no  lack  of  mutuali- 
and  in  favor  of  the  plaintiff.'    This  objection  ty  of  obligation. 

was  by  the  court  sustained,  exception  saved,  26  Am.  &,  Eng.  Epc.  Law,  2d  ed.  p.  31; 

motion  for  a  new  trial  filed  and  overruled,  South  &  North  Ala.  R.  Co.  v.  Highand  Ave. 

and  the  case  brought  here  for  review.  &  Belt  R.  Co.  supra. 

"Error  is  predicated  upon  the  sustaining  It  is  discretionary  with  the  court  wheth- 
of  the  objection  to  the  introduction  of  evi-  er  the  contract  shall  be  enforced  or  not; 
dence,  l^ld  also  upon  the  refusal  of  the  court  but  this  discretion  must  be  exercised  accord- 
below  to  make  perpetual  the  restraining  or-  ing  to  well-established  rules. 
der  above  referred  to,  and  because  of  the  fact  Morrison  v.  Peay,  supra;  Stevens  v.  Traf- 
that  plaintiff  in  error  was  required  to  give  ton,  36  Mont  520,  93  Pac.  811;  Willard  T. 
bond  when  the  order  was  obtained.    In  their  Tayloe,  supra. 

brief,  counsel  for  plaintiff  in  error  enter  in-  The  appellant,   having  partly  performed 

to  an  extended  argument  to  sustain  their  his  contract,  and  offering  or  tendering  per- 

contentions,    first,    that    oral    cohtracts    in  formance  according  to  its  terms,  and  hav- 

general,  relative  to  the  sale  of  real  estate,  ing  entered  into  possession   and  made  im- 

are  not  absolutely  inhibited  by  our  statute  provements  in  reliance  upon  the  contract,  is 

of  frauds,  and,  second,  that  if  the  statute  clearly  entitled  to  a  decree  for  specific  ^^er- 

applies,    the    contract    declared    upon    and  formance,   and   should  not  be   required   to 

sought  to  be  enforced  in  this  action  is  not  hazard  his  rights  on  the  possible  outcome 

within  its  scope,  by  reason  of  part  perform-  of  a  suit  at  law. 

anoe  thereof."  26  Am.  &  Eng.  Enc.  Law,  2d.  ed.  p.  104; 

Morrison  v.  Peay,  supra;   Brown  v.  Hoag, 

Hessrs.    Watson   E.    Coleman,    D.    W.  35  Minn.  373,  29  K  W.  135 ;  Riggles  v.  Er- 

Bnckner,  and  I.  Q.  H.  Alward  submitted  ney,  154  U.  S.  244,  38  L.  ed.  076,  14  Sup. 

the  cause  for  appellant.     Messrs  Nagle  &  Ct  Rep.  1083;  Townsend  v.  Vanderwerker, 

Blair  were  on  the  brief:  160  U.  S.  171,  40  L.  ed.  383,  36  Sup.  Ct. 

Except  that  the  contract  wa»  in  parol.  Rep.  258;  Whitney  v.  Hay,  181  U.  S.  77,  45 

there  was  nothing  unusual  about  it.     Ap-  L.  ed.  758,  21   Sup.  Ct.  Rep.  537;   Suther- 

pellant  had  agreed  to  pay  the  price  asked,  land  v.  Taintor,  17  Okla.  427,  87  Pac.  900. 

and,  it  may  be  assumed,  accepted  the  terms  ,-.    ^   ^  ^,  _„«^„»«  -„k.«:**«^  ♦k^  ««»oi> 

^^' ,     xj^        ,              11               J.'          u  Mr.  C.  C.  Flansburg  submitted  the  cause 

onered.    He  made  a  small  payment  m  cash.  .              |, 

This,  however,  is  not  deemed  material.  '^'  appeiiees. 

Cheney  v.  Libby,  134  U.  S.  68,  33  L.  ed.  ,,      ni.-  *    t  -*•       ^^^.n^-   ^«i:«^««^   ♦k^ 

818,  10  Sup.  Ct.  Rep.  498.  ^f'  Chief  Justice  Fuller   delivered  the 

The  objection  that  the  contract  sought  to  ''P;"'''"  ^^  ^^^  ^^^^•,  ^, ,  ,       ,  ,   ,,  ,v   . 

W-.  ^^9^^1^A  :-   •  ^   •*  ui         J                 •  The  supreme  court  of  Oklahoma  held  that 

be  entorced  is  inequitable  and  unconscion-  .,            *^        ,                    ,    ,.        nxi.    t^ka 

-K1-.   w..rvi»^<>    ;♦-«!*   :«*^   4.1.  there  was  no  •errorm  excluding  all  the  [460 

able  resolves   itself   into   the   one   proposi-  . ,          ,              .,         *•*•      i-j        *  «*«i.^ 

tion  that  appellant  did  not  agree  to  pay  evidence  because  the  petition  did    not  state 

off  the  toUl  amount  of  the  indebtedness  a  cause  of  action  m  equity ;  that  the  doctrine 

nntil   ten   years   had   elapsed.     Practically  "  well  settl^  that  specific  performance  is 

♦1^  —  ^-  «J  :^  *'^« -       •    J  •     -Kir      •  never  demandable  as  a  matter  of  absolute 

the  same  objection  was  raised  in  Morrison  .  ,  .    ,    .                  i..  i         x        i.--^i     •     :., 

T   Peav  21  Ark    110  right,  but  as  one  which  rests  entirely  in  ju- 

'see  also  Ker;  v.  Moore,  6  Cal.  App.  305,  ^icial  discretion,  to  be  exercised,  it  is  true, 

92  Pac.   107;   South  &  North  Ala.   R.  Co!  according  to  the  settled  principles  of  equity, 

V.  Highland  Ave.  &  Belt  R.  Co.  98  Ala.  405,  ^"*  not  arbitrarily  and  capriciously  and  al- 

39  Am.  St.  Rep.  74,  13  So.  682.  ^*^y»  ^**^  reference  to  the  facte  of  the  par- 

The    question    in   such    cases    always   is,  *^*^"'*'  ^*«®*    ,            ,.  . 

Waa  the  contract,  at  the  time  it  was  made,  The  principles  applied  were  aiinounced  m 

a  reasonable  and  fair  one?    If  such  was  the  PoP«  ^fg.  Co.  v.  Gormully,  144  U.  S.  224, 

fact,  the  parties  are  considered  as  having  236,  36  L.  ed.  414,  419,  12  Sup.  Ct.  Rep. 

Uken  upon    themselves  the   risk   of  subse-  ^32.    As  remarked  by  Mr.  Justice  Brown  in 

qucnt  fluctuations  in  the  value  of  the  prop-  that  case :    "To  stay  the  arm  of  a  court  of 

erty,  and  such  fluctuations  are  not  allowed  equity  from  enforcing  a  contract,  it  is  by  no 

to  prevent  its  speciflc  enforcement.  means  necessary  to  prove  that  it  is  invalid; 

Willard  v.  Tayloe,  8  WalL  557,  19  L.  ed.  from  time  to  time  immemorial  it  has  been 

501.  the  recognized  duty  of  such  courts  to  exer- 

Where    there    is    a    completed    con  tracts  cise  a  discretion;  to  refuse  their  aid  in  the 

54  Ij.  ed.  979 
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enforcement  of  unconscionable,  oppressive, 
or  iniquitous  contracts;  and  to  turn  the  par- 
ty claiming  the  benefit  of  such  contract  over 
to  a  court  of  law.  This  distinction  was  rec- 
ognized by  this  court  in  Catheart  v.  Robin- 
son, 5  Pet.  264,  270,  8  L.  ed.  120,  124,  where- 
in Chief  Justice  Marshall  says:  'The  dif- 
ference between  that  degree  of  unfairness 
which  will  induce  a  court  of  equity  to  inter- 
fere actively  by  setting  aside  a  contract,  and 
that  which  will  induce  a  court  to  withhold 
its  aid,  is  well  settled.  Mortlock  v.  Buller, 
10  Ves.  Jr.  292;  Day  v.  Newman,  2  Cox,  Ch. 
Cas.  77.  It  is  said  that  the  plaintiff  must 
come  into  court  with  clean  hands,  and  that 
a  defendant  may  resist  a  bill  for  specific  per- 
formance, by  showing  that,  under  the  cir- 
cumstances, the  plaintiff  is  not  entitled  to 
the  relief  he  asks.  Omission  or  mistake  in 
the  agreement,  or  that  it  is  unconscientious 
or  unreasonable*,  or  that  there  has  been  con- 
cealment, misrepresentation,  or  any  unfair- 
ness, are  enumerated  among  the  causes 
which  will  induce  the  court  to  refuse  its 
aid.' "  And  see  Henncssy  v.  Wool  worth,  128 
U.  S.  438,  442.  32  L.  ed.  500,  601,  9  Sup. 
Ct.  Rep.  109;  Xickerson  v.  Nickerson,  127 
U.  S.  0G8,  32  L.  ed.  314,  8  Sup.  Ct.  Rep. 
1355. 

And  the  supreme  court  of  Oklahoma  fur- 
ther said  (p.  443)  that  where  it  is  disclosed 
by  complainant  himself  that  the  contract 
upon  which  he  bases  his  suit  "is  unreason- 
451]able  in  its 'provisions,  if  not  uncon- 
scionable, and  void  under  the  statute  of 
frauds,  and  that  the  acts  done  and  relied  up- 
on to  warrant  a  decree  on  the  ground  of  part 
performance  are  not  of  such  a  nature  that 
damages  would  not  be  an  adequate  relief, 
but,  on  the  contrary,  that  he  has  within  his 
immediate  control  money  and  property  more 
than  suflicient  to  compensate  him  for  any 
loss  sustained,  a  case  for  equitable  interven- 
tion ia  not  shown,  and  upon  such  state  of 
facts,  a  court  of  equity  is  justified  in  re- 
fusing specific  performance." 

In  short,  the  court  held  that  the  trial 
court  was  fully  warranted  in  refusing  to 
require  the  alleged  contract  to  be  specifical- 1 
ly  performed,  as  being  so  unreasonable  in 
its  provisions  as  to  justify  such  refusal,  and 
also  for  want  of  mutuality,  and  not  prac- 
tically enforceable  as  to  both  parties,  and 
as  to  the  part  performance  relied  on  to  take 
the  contract  out  of  the  statute  of  frauds, 
that  the  contention  was  without  merit.  The 
doctrine  is  that,  in  order  that  specific  per- 
formance may  be  decreed  on  the  ground  of 
part  performance,  the  acts  done  by  the  one 
seeking  relief,  and  relied  on  to  warrant  a 
decree,  must  be  of  such  a  nature  that  dam- 
ages would  not  be  an  adequate  relief.  Wil- 
liams V.  Morris,  95  U.  S.  444,  24  L.  ed.  360. 
But  here,  as  the  lower  court  pointed  out,  the 


plaintiff  showed  on  the  face  of  his  petition 
that  he  had  in  his  possession  money  belong- 
ing to  the  defendant  adequate  to  cover  any 
possible  damages  many  times  over.  He  had 
paid  the  merely  nominal  sum  of  $50.20  on 
the  purchase  price,  entered  into  the  posses- 
sion of  the  property,  done  the  repairing  com- 
mon to  all  farmers,  expended  $60  in  im- 
provements, and  prepared  110  acres  for  crop. 
But  he  had  in  his  own  control  the  $920  de- 
rived from  the  sale  of  the  wheat  and  oats, 
and,  in  addition  thereto,  the  sum  of  $458.70, 
the  first  year's  returns  from  the  farm  above 
the  cost  of  obtaining  it.  In  other  words,  he 
had  lived  on  the  farm  free  for  over  a  year; 
had  almost  $1,400  of  the  other's  money  in 
his  hands,  and  now  complained  in  equity 
that  fraud  would  be  perpetrated  upon  him 
if  the  court  does  not  enforce  a  contract 
which  will  allow  him  to  remain  nine  years 
longer  *in  possession  of  the  land,  free  [452 
from  any  obligations  with  which  defendant 
can  force  him  to  comply  until  the  expiration 
of  that  time.  Such  a  condition  of  affairs  did 
not  appeal  to  equitable  consideration.  The 
action  of  the  trial  court  was  sustained  as 
entirely  justified.  We  concur  in  that  con- 
clusion, and  nothing  else  calls  for  comment. 
Judgment  affirmed. 


INTERSTATE  COMMERCE  COMMISSION, 

Appt., 

V. 

ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  452-478.) 

Constitutional  law  —  usurpation  of  ad* 
ministrative   function  by  courts. 

1.  The  courts  cannot,  under  the  guise  of 
exerting  judicial  power,  usurp  merely  admin- 
istrative functions  by  setting  aside  an  order 
of  the  Interstate  Commerce  Commission 
within  the  scope  of  the  power  delegated  to 
such  Commission,  upon  the  ground  that  such 
power  was  unwisely  or  inexpediently  exer- 
cised. 

[For  other  cases,  see  Constitutional  Law,  III. 
a,  in  Digest  Sup.  Ct.  1008.1 

Commerce  —  scope  of  commerce  clause 

—  Instrumentalities  —  railway     fuel 

cars. 

2.  Commerce,  in  the  constitutional  sense, 
includes  the  instrumentalities  by  which 
commerce  is  carried  on,  and  extends  to  tho 
coal  curs  owned  by  a  railway  company  en- 
gaged in  interstate  commerce,  in  which  it 
receives  from  the  tipple  of  the  coal  mines 
along  its  line  coal  purchased  by  it  and 
used  solely  for  its  own  fuel  purposes. 
[For    other    cases,    see    Commerce,    I.    b.    In 

Digest  Sup.  Ct.  1008.] 

Note.  —  On  the  constitutionality  of  stat- 
utes restricting  contracts  and  business — see 
noto  to  State  v.  Loomis,  21  L.R.A.  789.  . 

115  U.  S. 
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InteriBtnte  Conitncrce  Coinmlssion  — 
powers  ^  rcgiiiatinfi:  distribution  of 
railway  fuel  cars. 

3.  Authority  to  regulate  the  distribution 
of  a  railway  company's  fuel  cars  in  times  of 
ear  8liorta«ve  to  the  bituminous  coal  mines 
along  its  line  was  dele<^ted  to  the  Inter- 
state Commerce  Commission  by  the  act  to 
regulate  commerce  of  February  4,  3887  (24 
Stat,  at  L.  380,  chap.  104,  U.  S.  Conip.  Stat. 
1901,  p.  3155),  as  a  means  of  prohibiting 
the  unjust  preferences  or  undue  discrimina- 
tions forbidden  by  §  3  of  that  act. 

[Power  of  Interstate  CommGrce  Commission, 
M*t»  Intrratnte  Commerce  Commlsslou,  in  Di- 
gest Snp.  Ct.  ICOS.] 

Interstate  Commerce  Commission  — 
powers  —  regninting  distribution  of 
raff  way  fuel  cars. 

4.  An  order  of  the  Interstate  Commerce 
Commission  commanding  a  railway  com- 
pany to  desist  from  its  practice  not  to  take 
into  account  the  company's  fuel  cars  in  the 
dailv  distribution  of  coal  cars  in  times  of 
ear  shortage  to  the  bituminous  coal  mines 
on  its  line,  and  re(]uiring  it  for  a  future 
period  of  two  years  to  count  such  cars 
against  the  share  of  the  mine  receiving 
them,  is  within  tlie  authority  delesrated  by 
the  act  of  June  29,  J006  (34  Stat,  at  L. 
5S4.  chap.  S.lOl,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1149),  §  4,  upon  complaint  duly 
made,  to  declare  a  rate  or  practice  afTect- 
ing  rates  illegal,  and  to  determine  and  pre- 
tcrihe  for  a  term  not  exceeding  two  year- 
what  will  be  a  just  and  reasonable  rate,  and 
what  regulation  or  practice  in  respret  to 
transportation  is  just,  fair,  and  reasonahh; 
thereafter  to  be  followed. 

[Powor  of  InterRtnte  Commerce  Commission, 
SCO  Inti^rstnte  rnmmercc  Commission,  In  Dl- 
ifpRt  Sup.  Ct.  lliOS.l 

Con.Htitutional  iaw  —  fr€^ec1om  to  con- 
tract —  regulating  distribution  of 
raii%%'ay  coal  cars. 

5.  Requiring  a  railway  company,  in  mak- 
ing its  daily  distribution  of  coal  cars,  in 
times  of  car  shortage,  to  the  Itituminous 
coal  mines  on  its  line,  to  desist  froin  its 
practice  not  to  count  the  company's  fuel 
cars  against  the  share  of  tlie  mine  receiv- 
inff  them,  cannot  be  said  to  destroy  tlie 
frwvlom  of  contract,  on  the  tlieory  that  any 
<^iscriini  nations  or  preferences  resulting 
from  such  practice  arose  from  the  fact  that 
tl»e  railway  c(»mpany  chose  to  purchase 
coal  for  its  fuel  supply  from  a  particular 
wine  or  mines. 

iPor  other  rasoR.  sre  Const Itntionnl  Law,  691- 
«04,  In  Illsest  Sup.  Ct.  1008.] 

[No.  233.] 

Argued    October    15,    1009.     Decided    Jan- 
uary 10,  1910. 

APPRAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
°f  Illinois  to  review  a  decree  restraining 
*^^  enforcement  of  an  order  of  the  Inter- 
state Commerce  Commiss'on,  commanding 
*  railway  company  to  desist  from  its  prac- 
*<  li.  ed. 


tice  not  to  take  into  account  the  company 
fuel  cars  in  the  daily  distribution  of  coal 
cars  in  times  of  car  shortage  to  the  bitu- 
minous coal  mines  along  its  line,  and  re- 
quiring it,  for  a  future  period  of  two  years, 
to  count  such  cars  against  the  share  of  the 
mine  receiving  them.     Reversed. 

See  same  case  below,  173  Fed.  ?30. 

The  facts  are  stated  in  the  opinion. 

Assistant  to  the  Attorney  General  Ellis 
and  Mr.  Luther  M.  Walter  argued  tlio 
cause  and  filed  a  brief  for  appellant: 

The  court  will  refuse  to  interfere  with 
an  order  resulting  from  the  exercise  of  dis- 
cretion by  an  administrative  tribunal 
charged  with  a  legislative  duty,  and  clothed 
with  the  power  of  removing  such  discrim- 
inations practised  by  carriers  in  connection 
with  the  interstate  transportation  of  prop- 
erty, as,  after  full  investigation,  pursuant 
to  complaint  filed  in  its  ollice,  that  tribunal 
concludes  arc  imduc  and  unreasonable;  and 
the  court  will  so  refuse,  regardless  of 
whether  or  not,  as  an  original  proposition, 
it  would  have  formed  an  opinion  in  con- 
sonance with  the  decision  of  said  tribunal. 

East  Tennessee,  V.  &  G.  R.  Co.  v.  In- 
terstate Commerce  Commission,  39  C.  C.  A. 
413,  90  Fed.  52;  Public  Clearing  House 
v.  Coyne,  194  U.  S.  497,  48  L.  ed.  1002,  24 
Sup.  Ct.  Rep.  789;  Burfenning  v.  Chicago, 
St.  P.  M.  &,  O.  R.  Co.  103  U.  S.  321,  41 
L.  ed.  175,  16  Sup.  Ct.  Rep.  1018;  United 
States  ex  rel.  Riverside  Oil  Co.  v.  Hitch- 
cock, 190  U.  S.  324,  47  L.  cd.  1078,  23  Sup. 
Ct.  Rep.  098;  United  States  v.  Ju  Toy,  198 
U.  S.  253,  49  L.  cd.  1040,  25  Sup.  Ctl  Rep. 
044. 

The  act  to  regulate  commerce  gives  the 
Commission  jurisdiction  to  prescribe  a  reg- 
ulation providing  for  a  system  of  car  dis- 
tribution in  lieu  of  a  system  of  car  dis- 
tribution alrcadv  in  force,  found  bv  the 
Commission  to  be  unjust  and  unreasonable 
by  reason  of  undue  preference  or  prejudice. 

Rail  &  River  Coal  Co.  v.  Baltimore  & 
O.  R.  Co.  14  Inters.  Com.  Rep.  86. 

Messrs.  L.  A.  Shaver  and  H.  B.  Arnold 
also  filed  a  brief  for  appellant: 

The  allotment  of  appellee's  fuel  cars  to 
the  mines  receiving  them  in  addition  to  the 
full  distributive  shares  of  such  mines  in 
the  general  distribution  of  cars  by  appellee, 
and  the  failure  to  count  and  charge  ap- 
jXiUec's  cars  against  the  mines  receiving 
them,  results  in  undue  and  unreasonable 
preforenee  and  advantage  to  the  mines  re- 
ceiving such  cars,  and  subjects  the  owners 
and  operators  of  mines  who  do  not  receive 
such  cars  to  undue  and  unrea.sonable  preju- 
dice?   and    disadvantage. 

I-ogan  Coal  Co.  v.  Pennsylvania  R.  Co. 
154   Fed.   497;    Baltimore  &   O.   R.   Co.    v. 
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United  SUtes,  91  C.  C.  A.  147,  165  Fed. 
113;  Railroad  Commission  ▼.  Hocking  Val- 
ley  R.  Co   12  Inters.  Com.  Rep.  398. 

All  shippers  should  be  placed  upon  an 
absolute  equality. 

Texas  &  P.  R.  Co.  y.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  51  L.  ed.  553,  27  Sup. 
Ct  Rep.  350,  9  A.  &  E.  Ann.  Cas.  1075; 
United  States  v.  Milwaukee  Refrip^erator 
Transit  Co.  142  Fed.  248;  United  States  ex 
rel.  Greenbrier  Coal  &  Coke  Co.  v.  Norfolk 
&  W.  R.  Co.  74  C.  C.  A.  404,  143  Fed.  208. 

Tlie  interstate  commerce  act  contem- 
plates not  merely  that  there  shall  be  abso- 
lute equality  between  shippers,  but  also  that 
there  shall  be  uniformity. 

New  York,  N.  H.  &  H.  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S.  361, 
391,  50  L.  ed.  515,  521,  26  Sup.  Ct.  Rep. 
272;  Interstate  Commerce  Commission  v. 
Reichmann,  145   Fed.  235. 

^fessrs.  Eldon  J.  Cassoday  and  Rush  C. 
Butler  (by  special  leave)  filed  a  brief  for 
the  receivers  of  the  Illinois  Collieries  Com- 
pany: 

The  method  of  distribution  of  cars  to  l>e 
used  in  interstate  commerce  is  within  the 
provisions  of  the  act  to  regulate  commerce, 
and  within  the  jurisdiction  of  the  Inter- 
state  Commerce   Commission. 

United  States  ex  rel.  Pitcaim  Coal  Co. 
T.  Baltimore  &  O.  R.  Co.  154  Fed.  108,  91 
C.  C.  A.  147,  165  Fed.  113;  Logan  Coal  Co. 
V.  Pennsylvania  R.  Co.  154  Fed.  497; 
United  States  ex  rel.  Greenbrier  Coal  & 
Coke  Co.  V.  Norfolk  &  W.  R.  Co.  74  C.  C.  A. 
404,  143  Fed.  266;  United  States  ex  rel. 
Kingwood  Coal  Co.  v.  West  Virginia  North- 
em  R.  Co.  125  Fed.  252,  67  C.  C.  A.  220, 
134  Fed.  198;  United  States  ex  rel.  North- 
western Warehouse  Co.  v.  Oregon  R.  & 
Nav.  Co.  159  Fed.  975;  Majestic  Coal  & 
Coke  Co.  V.  Illinois  C.  R.  Co.  162  Fed.  810; 
Railroad  Commission  v.  Hocking  Valley  R. 
Co.  12  Inters.  Com.  Rep.  404;  Traer  v. 
Chicago  &  A.  R.  Co.  13  Inters.  Com.  Rep. 
451;  Royal  Conl  &  Coke  Co.  v.  Southern  R. 
Co.  13  Inters.  Com.  Rep.  440;  Rail  &  River 
Coal  Co.  V.  Baltimore  &  O.  R.  Co.  14 
Inters.  Com.  Rep.  86. 

The  practice  of  the  ap|ie11ees,  and  each 
of  them,  in  failing  and  refusing  to  charge 
against  the  percentnge  or  distributive  num- 
ber of  cars  to  which  certain  mines  would  be 
entitled,  cars  sent  to  said  mines,  to  be 
loaded  with  appellees'  own  fuel  supply,  is 
an  unjust  discrimination  against  the  oth- 
er coal  mines  on  said  lines  of  railroad,  and 
is  a  violation  of  the  provisions  of  the  act 
to  regulate  commerce. 

The  railroad  company  and  a  shipper  do 
not  stand  on  a  footing  of  equality. 

New  ifork  C.  R.  Co.  v.  Lockwood,  17 
Wall.  357,  21  L.  ed.  627. 


The  right  to  use  such  cars  is  a  matter 
separate  and  distinct  from,  and  not  in  mnj 
way  dependent  upon,  or  aflfected  by,  the 
counting  or  failure  to  count  such  cars. 

Traer  v.  Chicago  &  A.  R.  Co.  13  Inters. 
Com.  Rep.  457. 

The  railroad  companies  cannot  justify 
their  practice  of  not  counting  such  cars  on 
the  ground  that,  without  it,  tliey  would  be 
compelled  to  pay  a  higher  price  for  their 
coal. 

New  York,  N.  H.  &  H.  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S.  361, 
399,  50  L.  ed.  515,  524,  26  Sup.  Ct  Rep. 
272;  Covington  &  L.  Turnp.  Road  Co.  ▼. 
Sandford,  164  U.  S.  578,  596,  41  L.  ed.  560, 
50G,  17  Sup.  Ct.  Rep.  198;  Union  P.  R.  Co. 
V.  Goodridge,  149  U.  S.  680,  37  L.  ed.  89«. 
13  Sup.  Ct.  Rep.  970;  Smyth  v.  Ames,  160 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct  Kcp. 
418. 

The  rule  or  practice  of  counting  or  not 
counting  cars  has  been  before  the  court  and 
the  Commission  in  a  number  of  cases. 

Logan  Coal  Co.  v.  Pennsylvania  R.  Co. 
supra;  United  States  ex  rel.  Pitcaim  Coal 
Co.  v.  Baltimore  &  O.  R.  Co.  154  Fed.  108, 
reversed  in  91  C.  C.  A.  147,  165  Fed.  113; 
Majestic  Coal  &  Coke  Co.  v.  Illinois  C.  R. 
Co.  supra;  United  States  ex  rel.  Coffman  v. 
Norfolk  &  W.  R.  Co.  109  Fed.  831 ;  Traer 
v.  Chicago  &  A.  R.  Co.  13  Inters.  Com.  Rep. 
451 ;  Royal  Coal  &  Coke  Co.  v.  Soutlicrn  IL 
Co.  supra;  Railroad  Commission  v.  Hock- 
ing Valley  R.  Co.  12  Inters.  Com.  Rep. 
398;  Rail  &  River  Coal  Co.  v.  Baltimore  & 
0.  R.  Co.  supra. 

The  contract  and  noncontract  mines  arc 
similarly  situated. 

Logan  Coal  Co.  v.  Pennsylvania  R.  Co. 
and  Majestic  Coal  &  Coke  Co.  y.  Illinois 
C.  R,  Co.  supra. 

Cars,  even  when  in  use  by  the  railroad 
company  in  transporting  its  own  fuel,  are 
still  a  part  of  the  equipment  of  the  road, 
and  within  the  terms  of  tlie  interstate  com- 
merce act. 

Johnson  v.  Southern  P.  Co.  196  U.  8.  1, 
49  L.  ed.  363,  25  Sup.  Ct  Rep.   158. 

Even  though  such  cars,  when  transport- 
ing the  railroad's  fuel,  may  not  them- 
selves  be  engaged  in  commerce,  strictly 
speaking,  the  failure  to  count  them  direct- 
ly alTects  the  distribution  of  the  remaining 
cars  which  are  engaged  in  interstate  com- 
merce. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Texas,  210 
U.  S.  217,  52  L,  ed.  1031,  28  Sup.  Ct  Rep. 
638;  Loewe  v.  Lawlor,  208  U.  S.  274,  52 
Lw  ed.  488,  28  Sup.  Ct  Rep.  301,  13  A.  4  E. 
Ann.  Cas.  815;  Re  Debs,  158  U.  S.  564,  39 
U  ed.  1092,  15  Sup.  Ct  Rep.  900;  Atlan- 
tic Coast  Line  R.  Co.  v.  Wharton,  207  U.  S, 
328,  52  L.  ed.  230,  28  Sup.  Ct  Rep.  121; 
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Emplojers'  Liability  Caaea  (Hou-ard  v. 
Illinois  C.  H.  Co.)  207  U.  S.  463,  52  L.  eii. 
297,  28  Sup,  Ct  Rep.  141:  Northern  Se- 
curities Co.  V.  United  States,  103  U.  8.  197, 
48  L.  ed.  679,  24  Sup.  Ct.  Rep.  430;  Asbell 
T.  Kansas,  209  U.  8.  251,  52  L.  ed.  778, 
28  Sup.  Ct.  Rep.  485;  United  States  v. 
Wella-Fargo  Exp.  Co.  161  Fed.  60«;  In- 
terstate Commerce  Commiasion  v.  Bnird. 
194  U.  S.  25,  48  L.  ed.  860,  24  Sup.  Ct.  Rep. 
603;  Swift  A.  Co.  V.  United  States,  190  U 
8.  375,  49  L.  ed.  513,  25  Sup.  Ct.  Rep.  2TG; 
W.  W.  Montague  &  Co.  v.  Lowry,  193  U.  S. 
S8,  48  L.  ed.  60B,  24  Sup.  Ct  Rep.  307; 
.Addyaton  Pipe  i  SUxl  Co.  v.  United  States, 
175  U.  8.  211,  44  L.  ed.  136,  20  Sup.  Ct. 
Bep.  00. 

A  compnrinon  of  the  practice  of  tlie  rail- 
road companies,  tiic  plan  proposed  by  the 
honorable  eircuit  court  judge,  and  the  prac. 
tice  prnvidrd  for  in  the  order  of  the  Coni- 
tnission,  shows  unjust  discrtmination  in 
the  two  former  tncthoda. 

Illinois  C.  R.  Co.  v.  Interstate  Com- 
merce Commission,  206  U.  S.  441,  61  L.  ed. 
1128,  27  Sup.  Ct  Rep.  700;  Traer  v.  Chica- 
go A  A.  R.  Co.  13  Inters.  Com.  Rep.  457. 
The  practice  of  the  railroad  companies 
baa  a  direct  and  immediate  cfTect  upon  thf 
distribution  of  cars  engaged  in  interstate 
commerce,  and  is  an  unjust  disctimi  nation. 
in  violation  of  the  act  to  regulate  corn- 
Majestic  Coal  4  Coke  Co.  v.  Illinois  C. 
E.  Co.  supra;  Kcw  York,  N.  H.  ft  II.  R.  Co. 
T.  Inter  stale  Commerce  Comminaion,  200 
U.  S.  361,  50  L.  ed.  515,  "ifi  Sup.  Ct  Hep. 
272. 

Mr.  W.  S.  K(.'n;^o^  argued  the  cause,  and. 
with  Messrs.  .1.  M.  Dickinson,  Garrard  B. 
Winston,  Rohcrt  Mather,  and  F.  S.  Win- 
ston, filed  A  brief  for  appellee: 

The  Commiaaion'a  rule  of  distribution  is 
not  a  regulation  of  interatatc  commerce. 

Interstate  Commerce  Commission  v.  Chi- 
cago G.  W.  R.  Co.  200  U.  S.  108,  52  L.  ed. 
70S,  28  Sup.  Ct  Hep.  403;  Express  Caacs, 
in  U.  S.  1,  20  I^  ed.  781,  6  Sup.  Ct  Rep. 
H2.  628;  Atchison,  T.  ft  R.  F.  R,  Co.  v. 
Denver  ft  N.  O.  R.  Co.   110   V.  S.  007.  2R 

I*  ed.  29J,  4  Sup.  Ct  Hep.  185;  Donovan  v. 

Pennsylvania  Co.  19B  U.  S.  270,  50  L.  ed. 

IK,  26   Sup.   Ct.   Rep.   91  ;   Central   Stock 

■f»tdj  Co.  V.  I^uiaville  ft  N.  R.  Co.  102  U. 

S.  A68,  48  L.  ed.  565,  24  Sup.  Ct  Rep.  339: 

Eait  ft  West  India  Dock   Co.  v.  Shaw,   S. 

1  A.  Co.  L.   R.  3f)  Ch.  Div.  524 ;   West  v. 

l«nilon  ft  N.  W.  R.  Co.  L.  R.  5  C.  P.  022: 

T«as  ft  P,  E.  Co.  V.  Interstate  Commerci- 

Commission,  162  U.  8.  197,  40  L.  ed.  940. 

*  Inters.  Com.   Rep.  405,   18  Sup.  Ct  Rep. 

•W;   Interstate    Commerce    Commission    v. 

E»!ti!nore  ft  0.  R.  Co.  145  U.  S.  263,  30  L. 

ML.  ed. 


ed.  609,  4  Inters.  Com.  Rep.  92,  12  Sup.  Ct 
Rep.  844;  Adair  v.  United  States,  208  U.  8. 
161,  52  L.  ed.  436,  28  Sup.  Ct  Rep.  277, 
13   A.   ft  E.   Ann.   Cas.   764. 

Section  15  of  the  interstate  commerce  act 
doea  not  empower  the  Interstate  Commerce 
Commission  to  make  the  order  enjoined. 

Cincinnati,  N,  O.  ft  T.  P.  R.  Co.  t.  In- 
terstate Commerce  Commission,  162  U.  S. 
184,  40  I.,  ed.  935,  5  Inters.  Com.  Rep.  391, 
10  Sup.  Ct  Rep.  700;  Interstate  Coni- 
mcice  Commission  v.  Cincinnati,  N.  0.  ft  T. 
P.  R.  Co.  167  U.  8.  479,  42  L.  ed.  243,  17 
Sup.  Ct  Rep.  890. 

The  order  la  a  taking  of  private  proper- 
ty, prohibited  by  the  Sth  Amendment  to  th« 
Constitution  of  the  UniUd  Stafea. 

Missouri  P.  R.  Co.  t.  Nebraska,  164  U.  S. 
403,  41  L.  ed.  480,  17  Sup.  Ct  Rep.  130. 

Messrs.  Francis  I.  Gowen,  Wayne  Mae- 
Veagh,  and  KIcKenney  ft  Flnnnery  (by  spe- 
cial leave)  filed  a  brief  for  the  Tcnnsylva- 
nia  Railroad  Company. 

Mr.  Justice  Wlilte  delivered  the  opinion 
of  the  court: 

Whether  a  duty  rested  upon  the  Illinoia 
Central  Railroad  Company  to  obey  an  or- 
der made  by  the  Interstate  CommCTCe  Com- 
mission is  the  question  here  to  be  decided. 

On  the  ground  that  preferences  were  cre- 
ated and  discriminations  engendered  by  reg- 
ulations established  by  the  railroad  com- 
pany concerning  the  daily  distribution  of 
coal  cars  to  mines  alonf;  its  line  in  periods 
when  the  supply  of  such  cars  was  inade- 
quate to  meet  the  demand  upon  it  for  the 
movement  ot  coal,  the  order  in  question 
commanded  the  railrond  company  to  desist 
from  enforcing  the  regulations  found  to  ba 
preferential,  and  for  a  future  period  of  two 
years  to  deliver  "cars  to  mines  along[4fO 
ita  line  in  conformity  with  the  rule  an- 
nounced by  the  Commission. 

A  clearer  perception  of  the  question  to 
be  considered  will  be  afforded  by  giving  a 
brief  statement  of  the  cause  of  car  shortage 
referred  to,  accompanied  with  a  mere  out- 
line of  the  steps  generally  taken  by  carriers 
to  deal  with  the  subject,  and  the  jmrticular 
method  applied  i)y  the  Illinois  Central  Rnil- 
road  Company  prior  to  the  date  when  the 
complaint  was  made  against  it,  concerning 
which  the  order  previously  referred  to  waa 
entered. 

It  is  conceded  in  argument  that  bitu- 
minous coal  mines,  which  are  the  character 
of  mines  here  involved,  must  dispose  of  their 
product  as  soon  as  the  coal  Is  delivered  at 
the  surface,  as  it  Is  not  practicable  for  an 
operator  to  store  such  coal,  and  the  amount 
that  a  mine  will  produce  is  therefore  'di- 
rectly dependent  upon  the  quantity  that  can 
be  taken  away  day  by  day.    As  a  result  of 
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this  situation,  it  is  also  conceded  that  rail- 
roads upon  whose  lines  coal  mines  are  sit- 
uated pursue  a  system  by  which  daily  de- 
liveries of  cars,  based  upon  requisitions  of 
the  respective  mines,  are  made  to  such 
mines  to  permit  of  the  removal  of  their 
available  output  for  that  day. 

Notwithstanding  full  performance  by 
railway  carriers  of  the  duty  to  have  a  le- 
gally sufficient  supply  of  coal  cars,  it  is  con- 
ceded that  unforeseen  periods  arise  wlien 
a  shortage  of  such  cars  to  meet  the  demand 
for  the  transportation  of  coal  takes  place, 
because,  among  other  things,  (a)  of  the 
wide  fluctuation  between  the  demands  for 
the  transportation  of  bituminous  coal  at 
different  and  uncertain  periods;  (b)  the 
large  number  of  loaded  coal  cars  delivered 
by  a  carrier  beyond  its  own  line  for  trans- 
portation over  other  roads,  consequent  upon 
the  fact  that  the  coal  produced  at  a  par- 
ticular point  is  normally  distributed  for 
consumption  over  an  extensive  area;  and 
(c)  because  the  cars  thus  parted  with  arc 
subject  to  longer  detentions  than  usually 
obtain  in  the  case  of  shipments  of  other 
articles,  ov/ing  to  the  fact  that  bituminous 
coal  is  often  shipped  by  mining  operators 
461]  to  distant  points,  to  be  sold  after  ^ar- 
rival, and  is  hence  held  at  the  terminal  points 
awaiting  sale,  or  because,  owing  to  the  cost 
of  handling  coal,  and  the  difTiculty  of  stor- 
ing such  coal,  the  car  in  which  it  is  shipped 
is  often  used  by  the  shipper  or  purchaser  at 
the  terminal  points  as  a  convenient  means 
of  storage  or  as  an  instrument  for  delivery,, 
without  the  expense  of  breaking  bulk,  to 
other  and  distant   points. 

It  is  disclosed  that  the  railroads  of  the 
United  States  generally,  at  various  timcH, 
put  in  force  regulations  for  the  distribu- 
tion of  coal  cars.  Generally  speaking,  these 
regulations  provide  for  fixing  the  capacity 
of  coal  mines  in  order  to  determine  the 
number  of  cars  to  which  each  might  nor- 
mally be  entitled  to  daily  move  its  'output 
of  coal.  And  these  regulations  also  provide 
for  a  method  of  determining  the  pro  rata 
share  of  the  cars  daily  allotted  for  distri- 
bution in  times  of  car  shortage.  Neither 
the  method  by  which  capacity  was  to  be 
ascertained  nor  the  regulation  for  daily 
distribution  upon  the  basis  of  such  capacity 
in  case  of  shortage  was  identical  among  the 
various  railroad  systems  of  the  United 
States.  The  divergence,  and  even  conflict, 
between  those  systems,  is  illustrated  by 
the  cases  of  Logan  Coal  Co.  v.  Pennsylvania 
R.  Co.  154  Fed.  497;  United  States  ox  rel. 
Pitcairn  Coal  Co.  v.  Baltimore  &  O.  R.  Co. 
91  C.  C.  A.  147,  165  Fed.  113;  cases  cited 
at  pages  503  and  504  of  the  report  of  the 
Logan  Coal  Co.  Case,  and  the  case  of  Majes- 
tic Coal  &  Coke  Co.  v.  Illinois  C.  R,  Co.  162 
Fed.   810. 


In  a  general  sense,  however,  all  the  regu- 
lations  of  the  various  railroads,  cither  for 
ascertaining  the  capacity  of  coal  mines,  or 
in  order  to  determine  the  pro  rata  share  for 
daily  distribution  of  cars  to  the  respective 
mines  in  case  of  shortage,  dealt  with  four 
classes  of  cars:  1,  system  cars,  that  is,  cars 
owned  by  the  carrier  and  in  use  for  the 
transportation  of  coal;  2,  company  fuel 
cars,  that  is,  cars  belonging  to  the  com> 
pany,  and  used  by  it  when  necessary  for 
the  movement  of  coal  from  the  mines  on 
its  own  line,  and  which  coal  had  been 
bought  by  the  carrier,  and  was  used  solely 
for  its  own  fuel  purposes;  3,  private  cars, 
that  is,  cars  either  owned  by  coal  mining 
companies  or  shippers  or  ^consumers,  [462 
and  used  for  the  benefit  of  their  owners  in 
conveying  coal  from  the  mines  to  designated 
points  of  delivery;  4,  foreign  railway  fuel 
cars,  that  is,  cars  owned  by  other  railroad 
companies,  and  which  were  by  them  dcliy- 
crcd  to  the  carriers  on  whose  lines  mines 
were  situated,  for  the  purpose  of  enabling 
the  cars  to  be  loaded  with  coal  and  returned 
to  the  company  by  whom  the  cars  had  been 
furnished,  the  coal  being  intended  for  use  as 
fuel  by  such  foreign  railroad  companies. 

The  various  regulations,  irrespective  of 
minor  differences  between  them,  fell  upon 
one  or  the  other  side  of  this  broad  line  of 
division.  One  system  took  into  account 
class  2,  the  fuel  cars  of  the  carrier,  class  3, 
the  private  cars,  and  class  4,  the  cars  of 
foreign  railroads,  and  deducted  from  the 
rated  capacity  of  the  mine  the  sum  of  coal 
delivered  by  that  mine  in  such  cars,  and 
upon  the  basis*  thus  resulting  apportioned 
ratably,  in  case  of  shortage,  the  8y.stem 
ears;  that  is,  those  embraced  in  class  1. 
On  the  other  hand,  the  other  class  of  regu- 
lation not  only  took  no  account  of  the  cars 
in  classes  2,  3,  and  4,  as  a  means  of  rating 
the  capacity  of  the  mine,  but  moreover  did 
not  charge  against  any  mine,  for  the  pur- 
pose of  ascertaining  the  daily  pro  rata  of 
the  cars  to  which  such  mine  was  entitled, 
any  car  whatever  furnished  such  mine  on 
such  day  embraced  yvithin  classes  2,  3,  and 
4,  that  is,  any  company  fuel  car,  foreign 
railway  fuel  car,  or  private  car.  By  this 
svstem,  therefore,  where  a  mine  was  en- 
titled  daily  to  a  given  pro  rata  of  the  cars 
subject  to  general  distribution,  it  received 
its  full  share  of  such  cars,  and  in  addition 
on  that  day  Also  rocoivotl  such  of  the  com- 
pany fuel  cars,  foreign  railway  fuel  cars, 
and  private  cars  as  nii«;lit  have  boon  sent 
to  it  for  loading  on  that  day.  This  absolute 
disregard  in  the  allotment  of  the  company 
fuel  cars,  foreign  railway  fuel  cars,  and 
private  cars  was  not  in  all  respects  common 
to  all  the  systems  which  took  no  account 
of  such  cars  in  fixing  capacity,  since  in  some 
of  the  regulations  one  or  the  other  of  tlie 
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eltsacB  was  taken  into  account  in  fixing  the 
ftro  rata  for  distribution. 

Previous   to   1007,   the   railroad   commis- 
■ion   of   the   state  of   Ohio   filed   with   the 
Interstate      Commerce      Commission      two 
463]  'complaints  against  the  Hocking  Val- 
ley and  another  railroad  company.     These 
complaints  were  based  upon  the  ground  that 
the  failure  of  the  railroads  in  times  of  car 
shortage     to     include     in     the     pro     rata 
of     cars      for     distribution      foreign    rail- 
way   fuel     cars     and     private     cars,     and 
to    charge     the     mines     which       had     re- 
ceived such  cars  with  the  same  as  part  of 
their  distributive  share,  created  an   undue 
preference,   and  worked   unjust  discrimina- 
tion, in  violation  of  the  act  to  regulate  com- 
merce.    On  July  11,  1907,  the  report  and 
opinion  of  the  Commission  was  announced 
in    the  cases  referred  to.     12   Inters.  Com. 
Rep.  39S.     It  was  declared  that  the  com- 
plaints  were   well    founded,   and   the   relief 
prayed  was  awarded.    Nine  days  afterwards, 
• — presumptively  in  ignorance  of  the  finding 
of     the   Commission,   just   referred    to, — the 
Illinois  Central  Railroad  Company  promul- 
ST'^'ted   rules   governing    the   distribution    of 
tWLtr%   to    coal    mines.     Although    by    these 
rules  foreign    fuel   cars,   private   cars,   and 
©•>mpany  fuel  cars  were  not  taken  into  ac- 
count in  ascertaining  the  capacity  of  a  mine 
OX"    mines,  such  cars  were  expressly  directed 
iiot  to  be  counted  for  the  purpose  of  the 
daily  distribution  of  cars  among  the  respcc- 
^»ve  mines.    On  August  15  following,  how- 
®^«r,  presumably  to  cause  the  regulations  to 
®**^fonn  to  the  interpretation  of  the  inter- 
•^te  commerce  act  adopted  l)y  the  Commis- 
■•on  in  the  Hocking  Valley  Case,  a  circular 
^*«  issued  by  the  Illinois  Central  Railroad 
^'npany,    to   go   into    effect   September    1, 
^^7,  canceling  the  circular  of  July  20,  1907, 
•""^  directing  that  account  should  be  taken 
**_  the  difitribution  of  cars  to  a  particular 
''^"He  or  mines  of  both  foreign  railway  fuel 
•Jj<i  private  cars.     Refore  the  date  fixed  for 
*"e  ffoing  into  effect  of  this  last-named  cir- 
^^hir,  the  Majestic  Coal  &  Coke  Company, 
*   West   Virginia   corporation,    filed    a    suit 
•gi^inst  the  Illinois  Central  Railroad  Com- 
V^ny  in  the  I  iiited  States  circuit  court  for 
^^e  northern  district  of  Illinois,  complaining 
*«*t  to  charge  against  its  distributive  share 
of  coal  cars,  in  the  event  of  a  car  shortage, 
the  fuel  cars  and  private  cars  furnished  it, 
would  violate  its  logsil  rights.     After  hear- 
*^8»  4  temporary  injunction,  preventing  the 
*'*^  *g<>'>'K  i"to  efi'ect  of  the  regulations  in 
■**  particulars  mentioned,  was  issued.    The 
"'•trihutjon  of  coal  cars  thereafter  contin- 
^  to  be  made  as  provided  in  the  prior 
circul;ir. 

•^Uh  this  prelude  we  come  more  immcdi- 
*  *-•  cd. 


ately  to  the  origin  of  the  controversy  before 
us. 

On  October  31,  1907,  the  Illinois  Collieries 
Company  filed  with  the  Interstate  Commerce 
Commission  a  complaint  against  the  Illi- 
nois Central  Railroad  Company.  The  regu- 
lations of  the  railroad  company  as  to  the 
distribution  of  coal  cars  were  assailed  as  un- 
justly discriminatory,  in  violation  of  the  act 
to  regulate  commerce,  particularly  as  re- 
spected the  practice  of  not  taking  into  con- 
sideration foreign  railway  fuel  cars  and  pri- 
vate cars  in  determining  the  distribution  of 
coal  cars  among  the  various  coal  operators 
along  the  lines  of  the  railroad  on  interstate 
shipments  of  coal.  It  appears  that  the  com- 
plaint just  referred  to  was  heard  before  the 
Commission,  with  two  other  complaints 
against  other  railroads,  involving  the  same 
general  subject.  In  its  report,  which  was 
filed  in  all  three  of  the  cases  on  April  13, 
1908  (13  Inters.  Com.  Rep.  451),  the  Cora- 
mission  held  that  not  to  count,  in  times  of 
car  shortage,  when  the  daily  distributions 
were  made  against  the  mine  receiving  the 
same,  company  fuel  cars,  foreign  railway 
fuel  cars,  and  private  cars,  was  a  violation 
of  the  act  to  regulate  commerce.  In  announ- 
cing this  conclusion,  reference  was  made  to 
the  previous  opinion  of  the  Commission  in 
the  Hocking  Valley  Case,  supra,  and  it  was 
declared  that  the  Illinois  Central  Railroad 
Company,  on  the  hearing  before  the  Com- 
mission, had  conceded  the  controlling  effect 
of  the  previous  ruling  of  the  Commission. 
Considering  the  temporary  injunction  is- 
sued by  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois, 
the  Commission  declared  that,  in  view  of 
the  decision  of  this  court  in  the  case  of  the 
Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Ce. 
204  U.  S.  420,  51  L.  ed.  553,  27  Sup.  Ct. 
Rep.  350,  9  A.  &  E.  Ann.  Cas.  1075,  it  was 
the  duty  of  the  Commission  to  order  the  car- 
rier to  desist  from  the  unlawful  discrimina- 
tion. 

Although  the  complaint  in  the  case  of  the 
Illinois  Central  •Raih»»ad  Company  [465 
differed  from  the  complaints  in  the  two  oth- 
er cases  which  were  considered  and  passed 
upon  by  the  Commission  at  the  same  time, 
in  that  it  did  not  assail  the  failure  to  take 
into  account  the  company  fuel  cars  in  mak- 
ing distribution  in  times  of  car  shortage, 
nevertheless  the  Commission  declared  that 
the  Illinois  Central  Railroad  Company,  both 
in  its  brief  and  argument,  had  conceded  the 
importance  of  the  subject  to  that  company, 
and  had  invoked  the  action  of  the  Commis- 
sion thereon. 

The  order  of  the  Commission,  as  hereto- 
fore stated,  therefore,  not  only  directed  the 
desisting  from  the  practice  of  failing  to  take 
into  account  the  foreign  railway  fuel  cars, 
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priyate  cars,  and  the  company  fuel  cars, 
but  also  required  the  carriers  to  establish 
regulations  for  a  period  of  two  years  from 
July  1,  1908,  providing  for  the  counting 
of  all  such  cars.  The  general  scope  of  the 
order  was,  however,  qualified  by  expressly 
authorizing  a  railroad  company  to  deliver  to 
a  particular  mine  all  the  foreign  railway 
fuel  cars,  the  private  cars,  and  the  company 
fuel  cars  consigned  or  assigned  to  said  mine, 
even  although  the  number  thereof  might  ex- 
ceed the  pro  rata  share  of  the  cars  attribu- 
table to  said  mine  when  ascertained  by  tak- 
ing into  account  all  the  cars  which  the  or- 
der required  to  be  considered.  Where,  how- 
ever, the  number  of  such  cars  was  less  than 
the  pro  rata  share  of  the  mine,  the  order 
only  permitted  the  carrier  to  add  a  suffi- 
cient number  of  system  cars  to  make  up  the 
rightful  pro  rata  number. 

Being  unwilling  to  comply  with  the  order 
of  the  Commission,  the  Illinois  Central  Rail- 
road Company  commenced  the  suit  which  is 
now  before  us  to  enjoin  in  all  respects  the 
enforcement  of  the  order  of  the  Commission. 
It  was  averred  that,  although  the  company 
was  adequately  equipped  with  coal  cars,  and 
with  suflicicnt  motive  power  and  operative 
forces,  yet  at  times  an  inadequate  supply  of 
coal  cars  to  meet  the  demand  arose  from  the 
circumstances  which  we  have  previously  stat- 
ed. It  was  alleged  that  the  regulations 
adopted  by  the  company  for  ascertaining  the 
466]  capacity  of  the  mines  *and  for  the  dis- 
tribution of  cars  were,  in  all  respects,  just 
and  reasonable,  and  it  was  charged  ti'iat  the 
order  of  the  Commission,  directing  tlie  tak- 
ing into  account  of  private  cars  in  the  dis- 
tribution of  cars,  was  unjust,  unreasonable, 
oppressive,  and  unlawful,  because  it  deprived 
the  owners  of  such  cars  of  the  right  to  the 
use  of  their  own  property.  It  was  further 
alleged  that,  as  to  the  foreign  railway  fuel 
cars,  the  order  was  also  unjust,  unreason- 
able, oppressive,  and  unlawful,  because  such 
cars  constituted  no  part  of  the  equipment 
of  the  road,  and  failing  to  count  them  could 
not  constitute  an  unlawful  discrimination 
or  the  giving  of  an  unjust  preference  with- 
in the  intendment  of  the  act  to  regulate 
commerce.  Besi<les  charging  that  the  order 
to  count  the  company  fuel  cars  was  unjust, 
unreasonable,  etc.,  it  was  averred  that  the 
attempt  of  the  Commission  to  deal  with  such 
cars  was  beyond  its  power,  and  was  but  an 
effort  to  deprive  the  company  of  its  lawful 
right  to  freely  contract  for  the  purchase  of 
the  fuel  necessary  for  the  operation  of  its 
road.  In  addition,  the  proceedings  in  the 
suit  brought  by  the  Majestic  Coal  Company 
were  set  out,  the  granting  of  a  temporary  in- 
junction therein  as  to  counting  foreign  rail- 
way fuel  cars  and  private  cars  was  alleged, 
and  it  was  charged  that,  in  any  event,  as  to 
^36 


(those  two  classes  of  cars,  the  order  of  the 
Commission  was  not  lawful,  since  it  com- 
pelled the  company  to  violate  the  injunction 
which  was  yet  in  force.  The  Commission  an- 
swered by  asserting  the  validity  in  all  re- 
spects of  the  order  by  it  made,  substantial- 
ly upon  the  grounds  which  had  been  set  out 
in  its  report  and  opinion  announced  when 
the  order  was  made.  All  the  averments  in 
the  complaint  as  to  want  of  power  were 
traversed,  and  it  was  expressly  charged  that 
the  subject  of  the  distribution  of  coal  cars, 
as  dealt  with  by  the  order,  was  within  the 
administrative  power  delegated  to  the  Com- 
mission by  the  terms  of  the  act  to  regulate 
commerce.  The  nature  and  character  of  the 
preferences  and  discriminations  which  had 
led  the  Commission  to  conclude  that  unlaw- 
ful discrimination  and  unjust  preference 
arose  from  the  failure  to  count  the  classes 
of  cars  referred  to  *was  alleged  in  sub-  [467 
division  14  of  the  answer,  a  portion  whereof 
is  reproduced  in  the  margin.f  A  certificate 
as  to  the  public  importance  of  the  cause  was 
file<l  by  the  attorney  general,  in  compliance 
with  §  5  of  the  act  of  June  29,  1906  (34 
Stat,  at  L.  584,  chap.  3591,  U.  S.  Comp.  Stat. 
Supp.  1909,  p.  1149),  and  the  cause  was 
thereafter  'submitted  at  the  same  time  [468 
with  one  brought  by  the  Alton  Railroad,  in- 
volving a  similar  question,  to  a  circuit  court 
held  by  Judges  Grosscup,  Baker,  and  Kohl- 
satt.  A  single  opinion  was  announced  in  both 
coaes.  173  Fed.  930.  While  deciding  that  the 
complainants  were  not  entitled  to  relief  in  so 
far  as  the  order  of  the  Commission  con- 
cerned the  counting  of  foreign  railway  fuel 
cars  and  private  cars,  it  was  yet  held  tEat 
the  railway  companies  were  entitled  to  an 
injunction  restraining  the  enforcement  of  the 
orders  of  the  Commission  in  so  far  as  they 
directed  the  taking  into  account  of  the  cars 
employed  by  the  company  in  hauling  its  own 
fuel.  The  conclusion  on  this  latter  subject 
was  based  upon  the  theory  that,  as  the  rail- 
road companies  took  the  coal  W'iiich  they 
bought  for  their  own  use  from  the  tipple  of 
a  coal  mine,  and  thereafter  moved  it  for 
their  own  account,  and  not  for  commercial 
pur|K)ses,  that  the  cars  used  for  that  pur- 

tl4.  l)(^fendant  avers  that  the  allotment 
by  complainant  of  said  foreign  railway  fuel 
cars,  private  cars,  and  complainant's  fuel 
cars  to  the  mines  receiving  them,  in  addi- 
tion to  the  full  distributive  shares  of  such 
mines  in  the  general  distribution  of  cars  by 
complainant,  and  the  failure  by  complain- 
ant to  count  and  charge  said  foreign  rail- 
way fuel  cars,  private  cars,  and  company 
cars  against  the  mines  receiving  them,  in 
said  general  distribution,  results  in  undue 
and  unreasonable  preference  or  advantage 
to  t!ie  mines  and  operators  receiving  such 
oars,  and  subjects  the  owners  and  operators 
of  mines  which  do  not  receive  such  cars  ti 
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pose  could  not  be  treated  as  being  engaged 
in  commerce  as  "commerce,  under  these  cir- 
cumstances, ends  at  the  tipple."  The  court, 
however,  observed: 

"But  this  does  not  mean  that  these  cars 
do  not  alTect  the  problem  of  an  equitable 
distribution  of  commercial  equipment.  The 
mine  operators  are  objects  of  interest  under 
the  interstate  commerce  law,  not  as  diggers 
of  coal,  but  as  shippers  who  tender  a  com- 
mercial product  for  transportation  by  inter- 
state common,  carriers.  The  basis,  therefore, 
on  which  the  mines  in  a  district  should  be 
rated  is  not  their  average  output  as  a  phys- 
ical question,  but  the  average  output  which 
they  respectively  tender  for  transportation 
in  commerce." 

And  in  accord  with  this  reasoning  it  was 
400]  in  conclusion  remarked  *thnt  the  com- 
plainants, as  to  the  cars  used  for  hauling 
their  fuel,  were  entitled  to  an  injunction 
"against  their  being  compelled  to  take  fuel 
cars  into  consideration  except  as  a  means 
in  determining  the  true  capacities  of  the 
mines  to  tender  coal  to  them  for  transpor- 
tation in  commerce." 

From  the  final  decree  enjoining  the  Com- 
mission from  enforcing  its  order,  in  so  far  as 
it  directed  the  taking  into  account  the  com- 
pany fuel  cars  in  the  distribution  of  coal 
cars  in  times  of  car  shortage,  and  in  so  far 
•s  it  directed  the  future  taking  such  cars 
into  account,  the  Interstate  Commerce  Com- 
'^'ission  appeals. 

Jt  is  stated  in  the  brief  of  counsel  for  the 
'ailroad  company  that,  at  the  hearing  below, 
respite  the  scope  of  the  prayer  of  the  bill, 
"**  <iucstion  was  raised  by  the  railroad  com- 
^^y  as  to  the  validity  of  the  order  of  the 


Commission  to  the  extent  that  it  controlled 
private  cars  and  foreign  railway  fuel  cars. 
Irrespective,  however,  of  this  admission,  as 
the  Interstate  Commerce  Commission  alone 
has  appealed,  the  correctness  of  the  conclu- 
sions of  the  court  below  on  these  subjects 
is  not  open  to  inquiry.  And  this  also  ren- 
ders it  unnecessary  to  consider  in  any  re- 
spect the  effect  of  the  injunction  to  which 
we  have  previously  referred  as  issued  in  the 
suit  filed  on  behalf  of  the  Majestic  Coal 
Company,  since  such  injunction  only  re- 
lated to  foreign  railway  fuel  cars  and  pri- 
vate cars.  Besides,  it  is  stated  in  the  brief 
of  counsel  that,  before  the  decision  of  this 
case,  the  preliminary  injunction  in  favor  of 
the  Majestic  Coal  Company  was  dissolved, 
and  no  appeal  was  taken  therefrom. 

In  consequence  of  one  of  the  comprehensive 
amendments  to  the  act  to  regulate  com- 
merce, adopted  in  1906  (§  4,  act  June  29, 
1906,  34  Stat,  at  L.  689,  chap.  3591,  U.  8. 
Comp.  Stat.  Supp.  1909,  p.  1158),  it  is  now 
provided  that  "all  orders  of  the  Commission, 
except  orders  for  the  payment  of  money, 
shall  take  effect  within  such  reasonable 
time,  not  less  than  thirty  days,  }ind  shall 
continue  in  force  for  such  period  of  time, 
not  exceeding  two  years,  as  shall  be  pre- 
scribed in  the  order  of  the  Commission,  un- 
less the  same  shall  be  suspended  or  modified 
or  set  aside  by  the  Commission,  or  be  sus- 
pended •or  set  aside  by  a  court  of  com-  [470 
petent  jurisdiction."  The  statute  endowing 
the  Commission  with  large  administrative 
functions,  and  generally  giving  effect  to  its 
orders  concerning  complaints  before  it  with- 
out exacting  that  they  be  previously  sub- 
mitted to  judicial  authority  for  sanction,  it 


^"J^'Ue  and  unreasonable  prejudice  and  dis- 
*^^ntage  in  the  foUoving  respects,  to  wit: 
.  ^  «t )  That  the  operator  receiving  the  for- 
•'fftl  railway  fuel  cars,  private  cars,  or  com- 
^^^y  fuel  cars  thereby  receives  a  higher 
P^^'^^ntage  of  cars  than  mines  of  equal  ca- 
l*oit^r  which  do  not  receive  such  cars. 
.  C  Ij)  That  the  operator  receiving  the  for- 
*'^^  railway  fuel  cars,  private  cars,  or  com- 
^^^y  fuel  cars  may  ojwrate  his  mine  to  a 
'^*^«r  capacity,  and  thereby  reduce  the  cost 
^^  coal  per  ton,  resulting  in  an  increased 
P^^^tit  on  his  commercial  coal. 

i.  c)  That   the  operator   receiving  foreign 
^ilvay  fuel  cars,  private  cars,  or  company 
u^«l   cars  is  enabled  to  increase   the  num- 
"^    of  workincj  places  in  the  mine,   is  en- 
a»Wd  to  develop  his  mine  more  rapidly,  is 
*i*al)led  to  increase  his  capacity  rating,  and 
^'^   future  reratings  of  such  mine  by  com- 
plainant, for  the  purposes  of  car  distribu- 
V^***  the  mine  would  receive  a  higher  rat- 
*^8i  and  consequently   a  larger  number  of 
^^8  in  complainant's  general  distribution 
of  cars. 

.  ^^)  Tliat  the  operator  receiving  the  for- 
*•&»  railway  fuel  cars,  private  cars,  or  com- 
**  ^'  ed. 


pany  fuel  cars  is  enabled  thereby  to  se- 
cure and  hold  a  larger,  more  efficient,  and 
regular  working  force  of  miners  and  labor- 
ers. 

(e)  That  the  development  of  the  mines 
which  do  not  receive  the  foreign  railway 
fuel  cars,  private  cars,  or  company  fuel 
cars  is  retarded  in  inverse  ratio  as  the  de- 
velopment of  the  mines  receiving  said  cars 
is  accelerated. 

(f)  That,  by  the  arbitrary  allotment  of 
the  foreign  railway  fuel  cars,  private  cars, 
or  company  fuel  cars,  the  complainant  and 
the  so-called  foreign  railways  are  enabled 
to  secure  low  prices  on  railway  fuel  because 
the  operator  receiving  such  cars  is  enabled 
to  produce  his  commercial  coal  at  much 
lower  prices  than  do  the  mines  which  do 
not  receive  such  arbitrary  cars. 

(g)  That  the  operator  of  the  mine  re- 
ceiving the  foreign  railway  fuel  cars,  pri- 
vate cars,  or  company  fuel  cars  is  there- 
by enabled  to  make  contracts  for  the 
delivery  of  coal,-  distributed  over  a  long 
period,  to  an  extent  that  the  operator  of  the 
mines  which  do  not  receive  such  cars  can- 
not do. 
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becomes  necessary  to  determine  the  extent 
of  the  powers  which  courts  may  exert  on  the 
subject. 

Beyond  controversy,  in  determining  wheth- 
er an  order  of  the  Commission  shall  be  sus- 
pended or  set  aside,  we  must  consider  (a) 
all  relevant  questions  of  constitutional  power 
or  ri;;(ht;  (b)  all  pertinent  questions  as  to 
whether  the  administrative  order  is  within 
the  scope  of  the  de1en:nted  authority  under 
which  it  purports  to  have  been  made;  and 
(c)  a  proposition  which  we  state  indepen- 
dently, although  in  its  essence  it  may  be  con- 
tained in  the  previous  one,  vis,,  whether,  even 
although  the  order  be  in  form  within  the 
delegated  power,  nevertheless  it  must  be 
treated  as  not  embraced  therein,  because 
the  exertion  of  authority  which  is  questioned 
has  been  manifested  in  such  an  unreasonable 
mnniier  as  to  cause  it,  in  truth,  to  be  within 
the  elementary  rule  that  the  substance,  and 
not  tlie  shadow,  determines  the  validity  of 
the  ex(»rcise  of  the  power.  Postal  Tcleg. 
Cable  Co.  v.  iVdams,  155  U.  S.  688,  698,  30 
L.  ed.  3J1,  316,  5  Inters.  Com.  Rep.  1,  15 
Sup.  Ct.  rep.  2C8,  3G0.  Plain  as  it  is  that 
the  powers  just  stated  are  of  the  essence 
of  judicial  authority,  and  which,  therefore, 
may  not  be  curtailed,  and  wliose  discharge 
may  not  be  by  us  in  a  proper  case  avoided, 
it  is  equnlly  plain  that  such  perennial  pow- 
ers lend  no  supi)ort  whatever  to  the  proposi- 
tion that  we  may,  under  the  giiise  of  exert- 
ing judicial  power,  usurp  merely  administra- 
tive functions  by  setting  aside  a  lawful  ad- 
ministrative order  upon  our  conception  as 
to  whether  the  administrative  power  has 
been  wisely   exercised. 

Power  to  make  the  order,  and  not  the  mere 
expediency  or  wisdom  of  having  made  it,  is 
the  question.  While,  as  we  have  seen,  the 
court  below  reasoned  that  the  transportation 
of  coal  bought  from  a  mine  by  the  railroad 
company  for  its  own  use,  after  delivery  to  it 
471]  in  its  coal  cars  at  tlie  tipple,  was  *not 
commerce,  because  *'commerce,  under  these 
circumstances,  ends  at  the  tipple,"  it  yet  rea- 
soned that  such  coal  was  witliin  the  control 
of  the  interstate  commerce  law  to  the  extent 
that  a  regulation  compelling  its  considera- 
tion, for  the  purpose  of  rating  the  capacity 
of  a  mine  as  a  basis  for  fixing  its  pro  rata 
share  of  cars  in  times  of  shortage,  would  be 
valid.  Because  of  this  reasoning,  it  is  in- 
sisted, it  appears  that  the  court  below  but 
sid)stituted  a  regulation  which  it  deemed 
wise  for  one  which  it  considered  the  Com- 
mission had  inexpediently  adopted,  and  this 
upon  tlie  assumption  by  the  court  that  its 
authority  was  not  limited  to  determining 
power.  Without  intimating  an  opinion  as 
to  the  merits  of  the  proposition,  we  put  it 
aside  as  irrelevant,  since  we  must  decide 
whether  the  actiou  of  the  court  below  was 
288 


correct,  irrespective  of  the  reasoning  by 
which  such  action  was  induced.  We  further 
also  dismiss  from  view  a  contention,  stren* 
uously  insisted  upon  in  argument  by  the 
government,  to  the  effect  that,  in  determin- 
ing the  issue  of  power,  we  must  treat  the 
railroad  company  as  being  at  fault  for  the 
failure  to  daily  deliver  all  the  cars  called 
for  in  times  of  car  shortage.  We  put  it 
aside  because  it  is  in  direct  conflict  with 
facts  expressly  admitted  or  impliedly  con- 
ceded in  the  answer  of  the  Interstate  Com- 
merce Commission,  and  from  which  facts  we 
must  take  it  for  granted  that  the  equipment 
of  coal  cars  of  the  railroad  company  was 
reasonably  adequate  to  meet  all  normal  con- 
ditions,  although  it  became  insufficient  at 
times  because  of  extraordinary  circumstan- 
ces, against  which  it  was,  in  reason,  impos- 
sible to  provide. 

We  think  the  issues  for  decision  will  be 
best  disposed  of  by  at  once  considering  the 
contentions  advanced  by  the  railroad  compa- 
ny to  establish  that  there  was  a  want  of  pow- 
er in  the  Commiifsion  to  make  that  portion 
of  the  order  which  the  court  below  enjoined. 
The  contentions  on  this  subject  are  stated 
in  argument  in  many  different  forms,  and, 
if  not  in  some  respects  contradictory,  are, 
at  all  events,  confusing,  since,  considered 
U)gically,  we  think  they  virtually  intermin- 
gle power  •and  expediency  as  if  they  [47  2 
were  one  and  the  same  thing.  We  shall  not 
therefore,  in  making  an  analysis  of  the  con- 
tentions, follow  their  more  form  of  state- 
ment, but  shall  treat  them  all  as  reducible 
to  two  propositions,  viz.:  First.  That  the 
act  to  regulate  commerce  has  not  delegated 
to  the  Commission  authority  to  consider, 
where  a  complaint  is  made  on  such  subject, 
the  question  of  the  distribution  of  company 
fuel  cars  in  times  of  car  shortage  as  a  means 
of  prohibiting  unjust  preference  or  undue 
discrimination.  Second.  That,  even  if  such 
power  has  been  delegated  to  the  Commission 
by  the  act  to  regulate  commerce,  the  order 
whose  continued  enforcement  was  enjoined 
by  the  court  below  was  beyond  the  authority 
conferred  by  the  statute. 

As  the  Interstate  Commerce  Commiasion 
alone  has  api)caled,  it  is  pa  ton  t  that  those 
portions  of  the  order  of  the  Commission 
which  concern  foreign  railway  fuel  cars  and 
private  oars,  and  which  the  court  below  re- 
fused to  enjoin,  are  not  open  to  inquiry.  The 
suggestion  at  once  presents  itself  whether, 
if  these  subjects  are  not  o])en,  they  do  not 
necessarily  carry  with  them  the  question  of 
company  fuel  cars,  on  the  ground  that  the 
throe  classes  rest  upon  one  and  the  same 
consideration,  and  that  to  divorce  them 
would  bring  alM>ut  conditions  of  preference 
and  discrimination  which  the  act  to  regu- 
late commerce  expressly  prohibits.    In  view, 
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however,  of  tlie  great  importance  of  the 
questiona  directly  arising  for  decision,  and 
the  fact  that  the  court  below  has  treated 
the  company  fuel  cars  as  distinct,  we  shall 
not  be  sedulous  to  pursue  the  suggestion,  and 
come  at  once  to  the  propositions  of  power 
previously  stated. 

First.  That  the  act  to  regulate  commerce 
hoM  not  delegated  to  the  Commission  authori- 
ty to  regulate  the  distribution  of  company 
fuel  ears  in  times  of  car  shortage  as  a  means 
of  prohibiting  unjust  preferences  or  undue 
discrimination. 

When  coal  is  received  from  the  tipple  of 
a  coal  mine  into  coal  cars  by  a  railway  com- 
pany, and  the  coal  is  intended  for  its  own 
use  and  ia  transported  by  it,  it  is  said  there 
47 S]  is  no  consignor,  *no  consignee,  and 
no  freight  to  be  paid,  and  therefore,  al- 
though there  may  be  transportation,  there 
is  no  shipment,  and  hence  no  coniniorce.  In 
changed  form,  these  propositions  but  em- 
body the  reasoning  which  led  the  court 
below  to  its  conclusion  that,  under  the 
circumstances,  commerce  ended  at  the 
tipple  of  the  mine.  The  deduction  from 
the  proposition,  is,  as  the  movement  of 
coal  under  the  conditions  stated  is  not  com- 
merce, it  is  therefore  not  within  the  authori- 
ty delegated  to  the  Comminsion  by  the  act 
of  Congress,  as  all  such  acts  have  relation 
to  the  regulation  of  commerce,  and  do  not, 
therefore,  embrace  that  which  is  not  com- 
merce. It  is  to  be  observed,  in  passing, 
that  if  the  proposition  be  well  founded,  it 
not  only  challenges  the  authority  of  the 
Commission,  but  extends  much  further,  and 
in  effect  denies  the  power  of  Congress  to 
confer  authority  upon  the  Commission  over 
the  subject.  In  all  its  aspects  the  proposi- 
tion calls  in  question  the  construction  giv- 
en to  the  law  by  the  Commission  in  every 
ease  where  the  subject  has  been  before  it, 
and  also  assails  the  correctness  of  numer- 
ous decisions  in  the  lower  Federal  court,  to 
which  we  have  previously  referred,  where 
the  subject,  in  various  forms,  was  consid- 
ered. It  goes  further  than  this,  since  it,  in 
effect,  seeks  to  avoid  the  fair  inferences  aris- 
ing from  the  regulations  adopted  by  the 
failroad  company.  Those  regulations,  in 
providing  for  the  obligation  of  the  railroad 
company  to  supply  cars,  and  recognizing  the 
duty  of  equality  of  treatment,  found  it  neces- 
sary, by  express  provision,  to  provide  that 
private  cars,  foreign  raihvny  ears,  and  com- 
pany fuel  cars  should  not  be  counted 
mgainst  the  mine  on  the  day  when  furni sited, 
thus  implying  that,  under  the  general  rule 
of  equality,  if  not  restricted,  it  was  consid- 
ered the  duty  would  exist  to  consider  ouch 
cars.  The  contention,  moreover,  con  diets 
with  the  rule  which,  ns  we  have  seen,  ob- 
tains in  other  and  great  systems  of  railroad, 
54  li.  cd. 


by  which,  for  the  purpose  of  avoiding  in- 
equality and  preference,  foreign  railway 
fuel  cars,  private  cars,  and  company  fuel 
cars  are  made  one  of  the  factors  ujion  which 
a  mine  is  rated  in  order  *to  fix  the  [474 
basis  upon  which  its  distributive  share  of 
cars  is  to  be  allotted  in  case  of  car  shortage. 
And  from  this  it  must  follow,  if  the  propo- 
sition contended  for  be  maintained,  tliat  it 
would  not  only  relieve  the  railroad  compa- 
ny, whose  rights  are  here  involved,  from 
the  obligation  of  taking  into  account  its  fuel 
cars  in  the  making  of  the  distribution,  but 
from  the  duty  even  to  consider  them  for  the 
purpose  of  capacity  rating.  As  a  result,  it 
would  lead  to  the  overthrow  of  the  system 
of  rating  prevailing  on  other  railroads,  by 
which,  as  we  have  said,  such  cars  are  taken 
into  account, — a  consequence  which  is  well 
illustrated  by  the  ease  of  I^<ran  Coal  Co. 
V.  Pennsylvania  R.  Co.  154  Fed.  497. 

Under  these  conditions,  it  is  clear  that 
doul>t,  if  it  exist,  must  be  resolved  against 
the  soundness  of  the  contentions  relied  on. 
But  that  rule  of  construction  need  not  be 
invoked,  as,  we  think,  when  the  erroneous 
assumption  upon  which  the  proposition  must 
rest  is  considered,  its  unsoundness  is  readi- 
1y  demonstrable.  That  assumption  is  this: 
tliat  commerce,  in  the  constitutional  sense, 
only  embraces  sliipnient  in  a  technical  sense, 
and  does  not,  therefore,  extend  to  carriers 
enga;;ed  in  interstate  commerce,  certainh'  in 
so  far  as  so  engaged,  and  tlie  instrumentali- 
ties by  which  such  coninieree  is  carrie»l  on, — a 
doctrine  the  unsoundness  of  which  has  l)cen 
apparent  ever  since  the  decision  in  CliblM^ns 
V.  Ogden,  9  Wheat.  1.  6  L.  ed.  23,  and  which 
has  not  since  been  open  to  question.  It  may 
not  be  doubted  that  tlie  equipment  of  a  rail- 
road conii)aiiy  engaged  in  interstate  com- 
merce, included  in  which  are  its  coal  cars, 
are  instrnn:ents  of  such  conunerce.  From 
this  it  neecssarilv  follows  tliat  such  cars 
arc  embraced  within  the  governmental  power 
of  regulation,  whicli  extends,  in  time  of  car 
shortu^re,  tr)  c(mipelling  a  just  and  efjual  dis- 
tribution, and  the  prevention  of  an  unjust 
and  discriminatory  one. 

The  corporation,  as  a  carrier  engaged  in 
interstate  commerce,  being,  tli(»n.  ns  to  its 
interstate  commerce  business,  subject  to  the 
control  exerted  by  the  act  to  regulate  com- 
merce, and  the  instrumentalities  employed 
for  the  purj)08e  'of  such  commerce  be-  [476 
ing  likewise  so  subject  to  control,  we  arc 
brought  to  consider  the  remaining  proposi- 
tion, which  is: 

Second.  Thaty  cv(n  if  potrcr  has  been 
dch'fjatcd  to  the  Com  mission  by  the  act  to 
rctjulate  commerce^  the  order  ic'iose  coiitin' 
ued  cuftneement  was  enjoined  bjf  the  eonrt 
below  iras  beijond  the  authority  delegated  by 
the  statute* 
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In  view  of  the  facts  found  by  the  Commis- 
sion as  to  preferences  and  discriminations 
resulting  from  the  failure  to  count  the  com- 
pany fuel  cars  in  the  daily  distribution  in 
times  of  car  shortage,  and  in  further  view 
of  the  far-reaching  preferences  and  discrim- 
inations alleged  in  the  answer  of  the  Com- 
mission in  this  case,  and  which  must  be  tak- 
en as  true,  as  the  cause  was  submitted  on 
bill  and  answer,  it  is  beyond  controversy  that 
the  subject  with  which  the  order  dealt  was 
within  the  sweeping  provisions  of  §  3  of  the 
act  to  regulate  commerce,  prohibiting  prefer- 
ences and  discriminations.  [24  Stat,  at  L. 
380,  chap.  104,  U.  S.  Comp.  Stat.  1901,  p. 
3155.]  But  it  is  contended  that  although 
this  be  the  case,  as  the  order  of  the  Commis- 
sion not  only  forbade  the  preferences  and  dis- 
criminations complained  of,  but  also  com- 
manded the  establishment  of  a  rule  exclud- 
ing such  discriminations  for  a  future  definite 
period  of  not  exceeding  two  years,  the  or- 
der transcended  the  authority  conferred  up- 
on the  Commission.  This  proceeds  upon  the 
assumption  that  §  4  of  the  act  to  regulate 
commerce,  as  enacted  by  the  act  of  June  29, 
1906,  while  conferring  upon  the  Commission 
the  authority,  upon  complaint  duly  made,  to 
declare  a  rate  or  practice  affecting  rates 
illegal,  and  to  establish  a  new  and  reason- 
able rule  or  practice  affecting  such  rates 
for  a  term  not  exceeding  two  years,  has 
no  relation  to  complaints  concerning  prefer- 
ences or  discriminations,  unless  such  prac- 
tices, when  complained  of,  are  of  a  character 
to  affect  rates,  which  it  is  insisted  is  not 
here  the  case.  The  pertinent  part  of  the 
section  in  question  (4)  reads  as  follows: 

''That  the  Commission  is  authorized  and 
empowered,  and  it  shall  be  its  duty,  when- 
ever, after  full  hearing  upon  a  complaint 
made  as  provided  in  section  13  of  this  act, 
476]  or  upon  ^complaint  of  any  common 
carrier,  it  shall  be  of  the  opinion  that  any 
of  the  rates  or  charges  whatsoever,  demand- 
ed, charged,  or  collected  by  any  common  car- 
rier or  carriers,  subject  to  the  provisions  of 
this  act,  for  the  transportation  of  persons  or 
property,  as  defined  in  the  first  section  of 
this  act,  or  that  any  regulations  or  practices 
whatsoever  of  such  carrier  or  carriers  affect- 
ing such  rates,  are  unjust  or  unreasonable, 
or  unjustly  discriminatory,  or  unduly  pref- 
erential or  prejudicial,  or  otherwise  in  vio- 
lation of  any  of  the  provisions  of  this  act, 
to  determine  and  prescribe  what  will  be  the 
just  and  reasonable  rate  or  rates,  charge  cr 
charges,  to  be  thereafter  observed  in  such 
case  as  the  maximum  to  be  charged;  and 
what  regulation  or  practice  in  respect  to 
such  transportation  is  just,  fair,  and  reason- 
able to  be  thereafter  followed;  and  to  make 
an  order  that  the  carrier  shall  cease  and  de- 
sist from  such  violation,  to  the  extent  to 
which  the  Commission  find  the  same  to  exist, 


and  shall  not  thereafter  publish,  demand, 
or  collect  any  rate  or  charge  for  such  trans- 
portation in  excess  of  the  maximum  rate  or 
charge  so  prescribed,  and  shall  conform  to 
the  regulation  or  practice  so  prescribed. 

"All  orders  of  the  Commission,  except  or- 
ders for  the  payment  of  money,  shall  take 
effect  within  such  reasonable  time,  not  less 
than  thirty  days,  and  shall  continue  in  force 
for  such  period  of  time,  not  exceeding  two 
years,  as  shall  be  prescribed  in  the  order  of 
the  Commission,  unless  the  same  shall  be 
suspended  or  modified  or  set  aside  by  the 
Commission,  or  be  suspended  or  set  aside  by 
a  court  of  competent  jurisdiction." 

The  contention  gives  to  the  words  found  in 
the  earlier  part  of  the  section,  ''any  regula- 
tion or  practice  whatsoever  of  such  carrier 
or  carriers  affecting  such  rates,"  a  dominant 
and  controlling  power,  so  as  to  cause  them 
to  limit  every  other  provision  in  the  section, 
however  general  in  its  language.  We  do  not 
stop  to  critically  examine  the  provision  re- 
lied upon,  for  the  purpose  of  pointing  out, 
as  a  matter  of  grammatical  construction,  the 
error  of  the  contention,  because  we  think, 
when  the  text  of  the  section  is  taken  into 
view  and  all  its  provisions  *are  given  [477 
their  natural  significance,  it  obviously  ap- 
pears that  the  construction  relied  upon  is 
without  foundation,  and  that  to  sustain  it 
would  be  to  frustrate  the  very  purpose  which 
it  is  clear,  when  the  entire  provision  is  con- 
sidered, it  was  designed  to  accomplish,  and 
thus  would  be  destructive  of  the  plain  intent 
of  Congress  in  enacting  the  provision.  The 
antecedent  construction  which  the  interstate 
commerce  act  had  necessitated,  and  the  re- 
medial character  of  the  amendments  adopted 
in  1906,  all  serve  to  establish  the  want  of 
merit  in  the  contention  relied  upon.  In  ad- 
dition, to  adopt  it  would  require  us  to  hold 
that  Congress,  in  enlarging  the  power  of  the 
Commission  over  rates,  had  so  drafted  the 
amendment  as  to  cripple  and  paralyse  its 
power  in  correcting  abuses  as  to  preferences 
and  discriminations  which,  as  this  court  has 
hitherto  pointed  out,  it  was  the  great  and 
fundamental  purpose  of  Congress  to  further. 

Conceding,  for  the  sake  of  the  argument, 
the  existence  of  the  preferences  and  dis- 
criminations charged,  it  is  insisted,  when 
the  findings  made  by  the  Commission  are 
taken  into  view  and  the  pleadings  as  an  en- 
tirety are  considered,  it  results  that  the 
discriminations  and  preferences  arose  from 
the  fact  that  the  railroad  company  chose  to 
purchase  its  coal  for  its  fuel  supply  from  a 
particular  mine  or  mines,  and  that,  as  it  had 
a  right  to  do  so,  it  is  impossible,  without 
destroying  freedom  of  contract,  to  predicate 
illegal  preferences  or  wrongful  discrimina- 
tions from  the  fact  of  purchase.  But  the 
proposition  overlooks  the  fact  that  the  regu- 
lation addresses  itself,  not  to  the  right  to 
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purebaaa,  but  to  the  duty  to  moke  equal  dia- 
tribntion  of  can.  The  right  to  buy  ia  one 
thing,  and  the  power  to  use  the  equipment 
of  the  road  for  the  purpose  of  moving  the 
«rticlea  purcbaaed  in  euch  a  way  aa  to  dis- 
criminate or  give  preference  are  wholly  dis- 
tinct and  dittereat  things.  The  insistence 
that  th«  necetsaTj  effect  of  an  order  com- 
pelling the  counting  of  company  fuel  cars 
in  fixing,  in  case  of  shortage,  the  share  of 
eari  a  mine  from  which  coal  has  been  pur- 
chased will  be  entitled  to,  will  be  to  bring 
478]  about  *a  discrimination  against  the 
mine  from  which  the  company  buys  its  coal. 
and  a  preference  in  favor  of  other  mines,  but 
inveighs  against  the  ojtpediency  of  the  order. 
And  this  is  true  also  of  a  statement  in  an- 
other form  of  the  same  proposition;  that  is, 
that  if,  when  coal  is  boiiglit  from  a  mine 
hy  a  railroad,  the  road  is  compelled  to  count 
the  cars  in  which  the  coal  is  moved  in  case 
of  car  shortage,  a  preference  will  result  in 
favor  of  the  mine  selling  coal  and  making  de- 
livery thereof  at  the  tipple  of  the  mine  t<i  a 
person  who  is  able  to  consume  it  without 
the  necessity  of  transporting  it  by  rail.  At 
best,  these  arguments  but  suggeat  the  com- 
plexity of  the  subject,  and  the  difHculty  in- 
volved in  making  any  order  which  may  not 
be  amenable  to  the  criticism  that  it  leads  to 
or  may  beget  some  inequality.  Indeed,  the 
arguments  just  statc^l,  and  others  of  a  like 
character  which  we  do  not  deem  it  essential 
to  speeinllf  refer  to,  but  assail  the  wisdom 
of  Congress  in  conferring  upon  the  Commis- 
sion the  power  which  lias  been  lodged  in 
that  body  to  consider  complaints  as  to  viola- 
tions of  the  statute,  and  to  correct  them  if 
lound  to  exist,  or  attack  as  crude  or  inex- 
pedient the  action  of  the  Comminsion  in  per- 
formance of  the  administrative  functions 
vested  in  it,  and  upon  such  assumption  in- 
voke the  exercise  of  unwarranted  judicial 
power  to  correct  the  assumed  evils.  It  fol- 
lows from  what  wc  have  said  that  the  court 
below  erred  in  enjoining  the  order  of  the 
Commission,  in  so  far  as  it  related  to  com- 
pany fuel  cars,  and  its  decree  is  tliprcfnre 
refenicd,  and  the  case  remandrd  for  further 
proceedings  in  conformity  with  this  opinion. 

Ur.  Justice  Brewer  dissenta. 


4H]  "INTERSTATE    COMMERCB    COM- 
MISSION,  Appt., 


(Bee  S.  C.  Reporter's  ed.  470-481.) 
thi)  case  is  controlled  by  the  decision 
Intent  n  to    Commerce    Cum  mission    v.    I! 
■xni  C.  S.  Co.  ante,  280. 

tNo.  232.] 
■«L.  ed. 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  decree  restraining 
the  enforcement  of  an  order  of  the  Interstate 
Commerce  Commission,  commanding  a  rail- 
way company  to  desist  from  its  practice  not 
to  take  into  account  the  company  fuel  ears 
in  the  daily  distribution  of  coal  can  in 
times  of  car  shortage  to  the  bituminous  coal 
mines  along  its  line,  and  requiring  it,  tor 
a  future  period  of  two  yean,  to  count  such 
cars  against  the  share  of  the  mine  receiving 
them.    Reversed. 

See  same  case  below,  173  Fed.  SSO. 

The  facts  are  stated  in  the  opinion. 

Assistant  to  the  Attorney  General  ElIU 
and  Mr.  Lather  M.  Walter  argued  Ute 
cause  and  filed  a  brief  for  appellant. 

Messrs.  L.  A.  Shaver  and  H.  B.  Arnold  al- 
so filed  a  brief  for  appellant. 

Messrs.  Eldon  J.  Cassodav  and  Ruth  C. 
Butler  {by  special  leave)  filed  a  brief  in 
behalf  of  the  receivers  of  the  Illinoia  Col- 
li ariea  Company. 

Mr.  Garrard  B.  Winston  argued  Om 
cause,  and,  with  Messrs.  Robert  Mather, 
F.  S.  Winston,  W.  S.  Kenyon,  and  J.  H. 
Dickinson,  filed  a  brief  for  appellee. 

Messrs.  Francis  I.  Gowen,  Wayne  Mac* 
Veagh,  and  McKenney  ft  Flannery  (by  spe- 
cial leave)  filed  a  brief  for  the  Pennsyl- 
vania Railroad   Company. 

For  contentions  of  counsel,  see  their 
briefs  as  reported  in  Interstate  Commerce 
Commission  v.  Illinois  C.  R.  Co.  ante,  280. 

*Mr.  Justice  White  delivered  the  [4S0 
opinion  of  the  court: 

This  case  is  controlled  by  the  opinion  just 
announced  in  the  case  of  Interstate  Com- 
merce Commission  v.  Illinois  C.  R.  Co.  [US 
U.  S.  452,  ante,  280,  30  Sup.  Ct  Rep.  185). 
The  complaints  made  to  the  Commission 
Hcre  alike  in  both  cases,  and  they  were 
licord  before  that  body  at  the  some  time,  and 
one  report  was  made  in  both  cases.  The  or- 
der in  both  cases  was  the  same.  Like  bills 
for  injunction  were  filed  in  the  court  below, 
and  there  also  thoy  were  heard  together  and 
were  disposed  of  in  one  opinion.  There  ii 
only  this  dilTerence  between  the  two  casea. 
In  this  the  bill  for  injunction  contained  the 
following  averment  concerning  a  small  num- 
ber out  of  the  thousands  of  coal  cars  form- 
ing part  of  the  equipment  of  the  road: 

"That  your  orator  has  purchased  and  now 

operatca  on  its  line  300  ateel  hopper-bottom 

coal  cars;  that  said  cars  are  of  an  extreme 

height,  to  wit,  10  feet;  that,  by  reason  of 
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such  height,  said  cars  can  be  unloaded  only 
upon  specially  constructed  trestles;  that  no 
consignees  to  whom  coal  is  shipped  from 
mines  on  your  orator's  line  own  or  have  the 
use  of  such  trestles,  and  that  such  cars  are 
not  available  for  commercial  shipment  of 
coal.  And  your  orator  avers  that  it  at  all 
times  restricts  these  cars  to  the  service  of 
hauling  your  orator's  own  fuel  supply,  and 
that,  by  reason  of  such  restriction,  and  by 
reason  of  the  fact  that  your  orator  alone  has 
the  means  of  unloading  said  hopper-bottom 
cars,  said  cars  never  constitute  a  part  of 
your  orator's  equipment  available  for  com- 
mercial shipments  of  coal." 

The  answer  of  the  Commission  denied  all 
knowledge  of  the  truth  of  tlie  avrrments  thus 
made,  and  called  for  proof  on  the  subject. 
No  proof  was  made,  and  the  cause  was 
submitted  to  the  court  below  on  bill  and 
answer.  In  view  of  this  fact,  and  in  con- 
sideration, moreover,  of  the  weight  which 
the  law  gives  to  the  finding  of  the  Commis- 
sion as  to  the  existence  of  unlawful  prefer- 
ence, and  the  operative  efTcet  of  the  order 
which  the  Commission  made,  until  set  aside, 
481]  we  think  tlie  mere  •averment  of  the 
facts  referred  to  in  no  way  causes  this  case 
to  differ  from  the  Illinois  Central  Case.  Of 
course,  under  these  circumstances,  we  inti- 
mate no  opinion  as  to  how  far,  had  the  facts 
alleged  as  to  the  hopper  cars  been  estab- 
lislicd,  they  would,  to  the  extent  of  such 
cars,  have  taken  this  case  out  of  the  rule 
announced  in  the  Illinois  Central  Case.  It 
follows  that  the  judgment  must  be  reversed 
and  the  case  remanded  for  further  proceed- 
ings in  conformity  to  this  opinion. 

Mr.  Justice  Brewer  dissents. 


BALTBTORE   &   OHIO   RAILROAD   COM- 
PANY et  al.,  Plffs.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA  EX  REL. 
PITCAIRN  COAL  COMPANY  et  al. 

(See  S.  C.  Reporter's  ed.  481-500.) 

Mandnnius  —  to  control  distribution  of 
coal  cars  — necessity  of  action  by  In- 
tcr.stato  Coniniercc  Coninilsslon. 

The  grievances  produced  by  regulations 
adopted  by  a  railway  company  for  the  dis- 
tribution of  coal  cars  in  times  of  car  short- 
age to  the  bituminous  coal  mines  served  by 
it,  which  are  alleged  to  violate  the  provi- 
sions of  the  act  to  reirulate  commerce  of 
February  4,  1887  (24  Stat,  at  L.  380,  cliap 
104,  U.  S.  Comp.  Stat.  1001,  p.  3155), 
prohibiting  unjust  preferences  or  undue 
discriminations,  cannot  be  redressed,  in 
advance  of  the  action  of  the  Interstatp 
Commorce  Commission,  by  nmndnnins  ti 
prohibit    the   acts   complained   of   and   pre- 


scribe  a  rule  or  regulation  for  the  future, 
since  the  provisions  of  the  act  of  March 
2,  1889  (25  Stat,  at  L.  862,  chap.  382,  U. 
S.  Comp.  Stat.  1901,  p.  3172),  §  10,  au- 
thorizing mandamus  to  compel  the  furnish- 
ing of  cars  and  other  facilities  for  trans- 
portation, must  be  limited  either  to  tlie  per- 
formance of  duties  which  are  so  plain  and 
so  independent  of  previous  administrative 
action  of  the  Commission  as  not  to  rc.|uire 
a  prerequisite  exertion  of  power  by  that 
body,  or  to  compelling  the  performance  of 
duties  which  plainly  arise  from  the  obliga- 
tory force  which  the  statute  attaches  to 
the  orders  of  the  Commission,  rendered 
within  the  lawful  scope  of  its  authority, 
until  set  aside  by  the  Commission  or  en- 
joined by  the  courts. 

LMundnmus    to   private   corporation,    see   Man- 
damus, II.  c,  in  Digest  Sup.  Ct«  1908.] 

[No.  289.] 

Argued  October  18,  19,  1909.    Decided  Jan> 

uary  10,  1910. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit 
to  review  a  decree  which,  modifying  a  de- 
cree of  the  Circuit  Court  for  the  District  of 
Mar^'land,  directed  mandamus  to  issue,  to 
redress  grievances  produced  by  reprulations 
adopted  by  a  railway  company  for  the  dis- 
tribution of  coal  cars  in  times  of  car  short- 
age to  the  bituminous  coal  mines  served  by 
it.  Reversed  and  remanded  for  the  entry  of 
judgment  dismissing  the  petition. 

See  same  case  below,  91  C.  C.  A.  147,  165 
Fed.  113. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edgar  H.  Gans  argued  the  cause, 
and,  with  Mr.  Charles  Markell,  filed  a  brief 
for  plaintifTs  in  error. 

Mr.  Hugh  li.  Bond,  Jr.,  also  argued  the 
cause,  and,  with  Messrs.  W.  Ainsworth 
Parker  and  W.  Irvine  Cross,  filed  a-  brief 
for  plaintifTs  in  error. 

Mr.  William  A.  Glasgow,  Jr.,  argued 
the  cause,  and,  with  Mr.  Frederick  Dallam, 
filed  a  brief  for  defendants  in  error. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

To  decide  the  merits  of  this  cause  will  re- 
quire us  to  determine  the  legality  of  the 
regulations  of  the  Baltimore  &  Ohio  Rail- 
road Company,  by  which  that  company  dis- 
tributed ears  to  coal  mines  along  the  line 
of  its  road  in  case  of  car  shortage.  As  an 
incident  to  this  general  question,  we  would 
further  be  required  to  consider  the  relations, 
irrespective  of  its  mere  attributes  and  du- 
ties as  a  common  carrier,  of  the  Baltimore 
&  Ohio  Railroad  with  various  coal  mines 
;Oonff  the  line  of  its  road,  and  the  relation 
with   or  control  over   some,   if   not   all,   of 
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these  coal  mines  by  other  mines  or  mine  op- 
483]  erators,  and,  in  'addition,  to  consider 
the  relation  of  the  Baltimore  &  Ohio  Kail- 
road  with  the  Cumberland  &  Pennsylvania 
Railroad.  This  road  taps  the  main  track  of 
the  Baltimore  &  Ohio  Railroad  at  Cumber^ 
land,  Maryland,  proceeds  thence  to  the  state 
line  between  Maryland  and  Pennsylvania, 
where  it  strikes  the  Pennsylvania  Railroad, 
and  passing  thence  through  a  country  rich  in 
bituminous  coal  deposits,  and  containing 
coal  mines,  it  reaches  Piedmont,  West  Vir- 
ginia, where  its  tracks  again  connect  with 
those  of  the  Baltimore  &  Ohio  Railroad.  As 
an  additional  incident,  we  might  also  be  re- 
quii'ed  to  consider  the  relation  or  control, 
direct  or  indirect,  if  any,  which  the  Balti- 
more &  Ohio  Railroad  exerted  over  some,  if 
not  all,  of  the  coal  mines  along  the  line  of  the 
Cumberland  &  Pennsylvania  Road.  Some, 
therefore,  of  the  underlying  qut'stions  in- 
volved in  the  cause,  if  we  may  consider 
them,  are  similar  to  the  issues  which  were 
passed  upon  by  us  in  the  case  of  the  Inter- 
state Commerce  Commission  v.  Illinois  C. 
R.  Co.,  which  we  have  just  decided.  [215 
U.  S.  452,  ante,  280,  30  Sup.  Ct.  Rep.  155.] 
While  referring  to  the  general  situation  as 
depicted  in  that  case,  wc  think,  in  addition, 
a  mere  outline  sketch  of  the  conditions  ex- 
isting prior  to  the  commonccment  of  this 
suit,  as  regards  the  matters  with  which  it  is 
concerned,  will  serve  to  render  clear  the  rea- 
sons which  control  us  in  deciding  it. 

The  Baltimore  &  Ohio  Railroad  Company, 
a  corporation  existing  under  the  laws  of 
Maryland,  owned  and  operated  a  railroad  or 
railroads  in  the  states  of  Maryland,  West 
Virginia,  Virginia,  Pennsylvania,  Ohio,  and 
other  states,  and,  as  a  common  carrier,  was 
engaged  in  interstate  commerce  between 
such  states.  The  main  line  of  said  road 
west  of  Cumberland,  Maryland,  passes 
through  a  bituminous  coal  field,  which  is 
worked  by  many  coal  operators,  the  product 
of  whose  mines  depends  for  its  movement  to 
market  in  interstate  commerce  on  the  facili- 
ties for  such  movement  which  the  Baltimore 
&  Ohio  affords.  For  the  purpose  of  tliis  case, 
the  coal  mines  referred  to  may  be  treated 
as  situated  in  what  is  described  as  the  Mon- 
ongah  district  of  the  Baltimore  &  Ohio  Rail- 
4  84]  road.  •Regulations  of  the  Baltimore 
&  Ohio  Railroad,  by  which  mines  were 
rated  in  order  to  fix  the  basis  for  a  pro  rata 
distribution  of  coal  cars  in  case  of  oar  short- 
age, had  their  peculiarities  differing  from 
other  roads.  They  were  based,  first,  upon 
the  capacity  of  the  mines;  second,  upon  the 
previous  shipments  by  the  mines  for  a  period 
of  two  years,  the  capacity  counting  as  one  and 
the  previous  shipments  as  two.  The  capacity 
was  ascertained  by  considering  the  number 
of  working  places,  etc.,  modified  by  taking 
54  li.  ed. 


into  account  the  facilities  for  moving  the 
coal  out  of  the  mine,  such  as  tracks,  tipple, 
etc.  The  previous  shipments  were  taken 
from  the  records  of  the  company  during 
periods  when  there  was  no  car  shortage. 
Upon  the  basis  of  the  capacity  thus  ascer- 
tained, the  regulations  of  the  company  for 
giving  each  mine  owner  in  the  case  of  short- 
age its  percentage  of  cars,  stated  in  the  most 
summary  way,  were  brielly  these:  In  the 
first  place,  there  were  assigned,  out  of  the 
general  mass  of  cars  before  the  distribution 
was  made,  such  cars  as  it  was  deemed  the 
Cumberland  &  Pennsylvania  Railroad  was 
entitled  to.  This  was  done  by  no  fixed  rule, 
but,  in  the  discretion  of  the  traffic  manager, 
generally  upon  the  basis  of  the  percentage  of 
shipments  of  coal  hauled  in  the  two  previous 
years  by  that  road.  The  estimated  mass  re- 
maininij  after  the  deliveries  to  the  Cumber- 
land  &  Pennsylvania  Railroad  was  subjected 
to  certain  arbitrary  assignments,  and  the 
remainder,  after  such  assignments  had  been 
taken  out,  were  equally  distributed  among 
tlie  mine  operators,  according  to  their  ca- 
pacity rating.  The  arbitrary  deductions 
which  were  made,  as  we  have  just  stated, 
were  these: 

1.  Baltimore  &  Ohio  Railroad  cars  placed 
at  mines  for  Baltimore  &  Ohio  fuel  coal. 

2.  Xew  mines  are  allotted  an  arbitrary 
number  of  cars  doily  or  weekly  for  develop- 
ment. In  cases  where  the  inspection  shows 
a  marked  increase  in  tlie  capacity  of  cer- 
tain mines,  and  it  is  not  practicable  to 
change  the  percentage  of  the  whole  district, 
proper  arbitraries  are  applied  pending  a 
general  revision. 

*3.  Cars  of  foreign  railroads,  as-  [485 
signed  by  them  to  their  own  fuel  trade. 

4.  Cars  of  individual  companies,  placed  at 
mines  owned  by  such  companies,  and  cars 
owned  by  individual  consumers,  placed  at 
mines  for  their  cool. 

There  are  also  certain  exceptions  of  a  local 
character,  as  follows: 

1.  Curtis  Bay  premium.  Whenever  a 
shipper  on  the  Baltimore  &  Ohio  Railroad 
handles  cars  at  Curtis  Bay  promptly  in 
any  one  month,  he  is  allowed  in  the  succeed- 
ing month  a  premium  of  50  per  cent  of  the 
number  of  cars  so  handled,  in  addition  to 
his  regular  percentage.  This  in  lieu  of  an 
assignment  of  cars  to  the  Curtis  Bay  trade 

2.  At  certain  points,  noted  on  the  percen- 
tage sheets,  an  arbitrary  number  of  cars  is 
assigned  to  mines  on  fire. 

3.  At  certain  mines  in  the  immediate  vi- 
cinity of  industries,  empty  cars  intended 
for  loading  at  such  industries  are  first  sent 
into  the  mines  for  loading  coal  for  such 
industries. 

4.  When  annual  contracts-  are  placed  for 
foreign  railroad  fuel  coal  with  mines  on  the 
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Baltimore  k  Oliio,  arrangements  arc  made 
that,  if  the  foreign  railroads'  cars  are  fur- 
nished for  this  fuel  coal,  tlie  Baltimore  & 
Ohio  will  allow  the  mines  shipping  the  coal 
a  number  of  Baltimore  &  Ohio  cars  equal 
to  the  foreign  cars  furnished. 

5.  When  mines  are  connected  with  foreign 
railroads  as  well  as  with  the  Baltimore  & 
Ohio,  their  rating  is  reduced  60  per  cent. 
A  similar  reduction  is  made  in  cases  where 
mines  are  located  near  rivers  and  are 
equipped  for  loading  boats. 

Where  mines  needed  box  and  stock  cars 
for  the  shipment  of  coal,  as  to  which  class 
of  cars  shortage  rarely  arose,  there  was  a 
special  rule  which  we  need  not  notice. 

With  the  system  just  referred  to  in  force 
on  the  19th  of  January,  1007,  the  Pitcairn 
Coal  Company,  a  West  Virginia  corporation 
owning  a  coal  mine  on  the  line  of  the  Balti- 
more &  Ohio  Railroad  in  West  Virginia, 
filed  its  petition  in  mandamus  in  the  Unit- 
ed States  circuit  court  for  the  district  of 
486]  ^Maryland.  The  defendants  were  the 
Baltimore  &  Ohio  Railroad  Company,  the 
Fairmont  Coal  Company,  the  Clarksburg 
Fuel  Company,  the  Pittsburg  &  Fairmont 
Fuel  Company,  and  the  Southern  Coal  & 
Transportation  Company,  these  four  coal 
companies  operating  coal  mines  located  in 
West  Virginia  on  the  Monongah  division  of 
the  Baltimore  &  Ohio  Railroad.  Along  with 
these  there  were  also  made  defendants  two 
other  corporations,  the  Consolidation  Coal 
Company,  located  on  the  Cumberland  & 
Pennsylvania  Railroad  in  Maryland,  and  the 
Somerest  Coal  Company,  located  on  the  Bal- 
timore &  Ohio  Railroad  in  Pennsylvania. 
All  of  these  coal  companies  were  charged  to 
be  substantially  one  in  interest  and  were 
generally  described  as  the  Fairmont  Compa- 
nies. In  addition,  thirty-one  other  coal  com- 
panies, alleged  to  be  independent  companies, 
operating  coal  mines  on  the  line  of  the  Balti- 
more &  Ohio  Railroad,  were  also  made  de- 
fendants. Rearranging  somewhat  the  order 
of  the  averments  as  contained  in  the  bill, 
the  prayer  for  relief  was  substantially  based 
upon  the  following  grounds:  The  Pitcairn 
Coal  Company,  it  was  averred,  was  entitled 
to  an  equal  distribution  of  the  coal  cars  of 
the  Baltimore  &  Ohio  Railroad  in  times  of 
shortage,  in  order  to  move  its  output  of  coal 
in  interstate  conunerce;  that  the  railroad 
company  had  refused,  cfter  demand,  to  give 
it  the  share  of  cars  to  which  it  was  entitled ; 
and  that  its  not  doing  so  had  been  seriously 
prejudicial  to  the  business  of  the  company, 
had  curtailed  its  production,  and  interfered 
with  the  moving  of  the  coal  produced  in 
interstate  commerce,  and  that  the  conduct  of 
the  railroad  in  the  premises  had  amounted 
to  the  giving  of  an  undue  preference  to  the 
J^'Mjrmont  Coal  Company  and  its  aflUiated 


companies,  to  the  prejudice  of  the  Pitcairn 
Company  and  all  other  independent  compa- 
nies. The  method  pursued  by  the  Baltimore 
&  Ohio  Railroad  for  rating  mines  by  the  con- 
sideration of  both  capacity  and  previous 
shipments  was  alleged,  and  it  was  charged 
that,  on  the  basis  of  capacity  of  the  mine 
as  rated  by  that  system,  the  Pitcairn  Com- 
pany was  entitled  to7/iOper  cent  *of  [487 
the  cars  for  distribution  in  the  Monongah 
division.  General  averments  were,  however, 
made  concerning  the  method  of  rating, 
which,  in  effect,  charged  that  such  method 
was  discriminatory  and  preferential,  and 
was  put  in  force  so  as  to  operate  in  favor 
of  the  Fairmont  Coal  Company  and  the  com- 
panies affiliated  with  it,  to  tlie  prejudice 
of  the  Pitcairn  Company  and  other  indepen- 
dent coal  operators,  the  Baltimore  k  Ohio 
Railroad  being  interested,  it  was  charged, 
directly  or  indirectly,  in  the  Fairmont  and 
its  affiliated  companies.  The  method  of  de- 
duction  from  the  mass  of  cars  for  the  bene- 
fit of  the  Cumberland  &  Pennsylvania  Rail- 
road was  also  charged  to  be  discriminatory 
and  preferential,  and  to  have  been  devised 
for  the  purpose  of  favoring  mines  on  the 
line  of  the  Cumberland  k  Pennsylvania, 
which  were  affiliated  with  the  Fairmont.  The 
failure  to  charge  against  the  mines  which 
had  received  them,  individual  or  private 
cars,  foreign  railroad  cars,  and  company 
fuel  cars,  as  well  as  the  other  arbitrary  al- 
lotments of  cars  provided  for  in  tlie  regu- 
lations to  which  we  have  referred,  includ- 
ing the  Curtis  Bay  regulation,  were  all  as- 
sailed as  preferential  and  discriminatory,  it 
being  alleged  that,  in  many  instances,  the 
individual  cars  had  been  virtually  paid  for 
by  the  Baltimore  k  Ohio  Railroad,  and  that 
the  failure  to  charge  them  was  in  effect  a 
mere  means  resorted  to  in  order  to  give  a 
preference  contrary  to  the  act  to  regulate 
commerce.  The  prayer  was  for  an  alterna- 
tive writ  of  mandamus,  commanding  an 
equal  distribution  in  accordance  with  the 
averments  of  the  petition  in  effect  for  the 
undoing  of  the  regulations  referred  to,  and 
for  the  establishment  of  regulations  con- 
formable to  the  rights  which  the  petition  as- 
serted. As  the  scope  of  the  prayer  is  im- 
portant in  the  view  we  take  of  the  case,  it 
is  excerpted  in  the  margin.f 

tFirst.  That  in  the  event  of  scarcity  of 
cars  to  be  furnished  by  defendant  Baltimore 
k  Ohio  Railroad  Company,  to  shippers  of 
coal  on  the  Monongah  division  of  said  road, 
that  defendant  the  Baltimore  k  Ohio  Rail- 
road Company  be  required  to  furnish  to  re- 
lator one  and  seven  tenths  (1.7)  per  cent, 
until  such  percentage  shall  property  be  in- 
creased, of  the  total  number  of  cars  in  serv- 
ice, or  supplied  to  all  the  shippers  on  the 
Nfonongah  division  of  said  road,  without  de- 
ducting from  said  number  of  cars  **individ- 
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488]  *It  suffices  for  the  present  purposes 
to  say  that  the  answer  of  the  Baltimore  & 
Ohio  Railroad  traversed  every  averment  as 
to  preference  and  discrimination,  asserted 
the  validity  of  the  method  of  rating  and  the 
rules  of  distribution  to  which  we  have  re- 
ferred. In  great  detail  the  origin  and  his* 
toiy  of  the  operation  of  private  or  indi- 
vidual cars  was  set  out,  various  contracts 
on  that  subject  were  annexed  to  the  bill, 
and  a  decree  rendered  by  the  circuit  court 
of  the  United  States  for  the  northern  dis- 
trict of  West  Virginia  in  favor  of  the  Fair- 
mont Coal  Company,  perpetually  enjoining 
the  Baltimore  &  Ohio  Railroad  Company  to 
deliver  certain  private  cars  to  the  Fairmont 
489]  *  Company,  was  referred  to  and  made 
part  of  the  bill.  The  Cumberland  k 
Pennsylvania  Railroad  Company,  the  Fair- 
mont Coal  Company,  and  the  five  coal 
companies  alleged  in  the  bill  to  be  af- 
filiated with  the  Fairmont  Coal  Com- 
pany, applied  for  leave  to  answer,  on  the 
ground  that,  although  the  alternative  rule 


I  for  mandamus  had  not  been  served  upon 
I  them,  and  they  had  only  been  summoned  to 
"do  whatever  they  deemed  proper  to  protect 
their  interest  in  the  premises,"  they  desired 
to  answer,  because  the  questions  involved 
"are  extremely  important  and  of  unusual 
interest,  not  only  to  your  petitioners  and  the 
railroad  against  whom  the  mandamus  is 
*asked,  but  to  the  whole  body  of  [490 
transportation  companies  engaged  in  in- 
terstate commerce,  and  that  the  im- 
portance of  the  questions  involved  is  so 
great  that  your  petitioners  feel  that 
they  are  making  but  a  reasonable  request 
when  they  ask  for  a  reasonable  time  to 
thoroughly  present  the  facts  which  the 
court  ought  to  be  in  possession  of  for  a 
full  arid  complete  determination  of  the 
question."  The  right  to  answer  having 
been  given,  and  delay  for  that  purpose  hay- 
ing been  accorded,  these  companies  answered. 
Without  at  all  going  into  detail,  we  think  it 
suffices  to  say  that  the  answer  traversed  all 
the  averments  as  to  preference  and  discrimi- 


ual  cars,"  or  any  arbitrary  allotment  of 
cars  to  other  shippers,  and  without  deduct- 
ing from  the  total  number  of  cars  on  all  the 
linos  of  the  Baltimore  &  Ohio  Railroad  the 
"individual  cars"  claimed  by  the  Somerset 
Coal  Company,  or  the  cars  arbitrarily  as- 
signed to  the  Cumberland  k  Pennsylvania 
Railroad  Company,  or  the  Consolidation 
Coal  Company,  before  making  the  percentage 
distribution  to  the  Monongah  division. 

Second.  That  writ  of  mandamus  may  be 
issued  against  the  said  Baltimore  k  Ohio 
Railroad  Company,  defendant,  to  command 
and  require  it  to  cease  to  make  or  give  any 
undue  or  unreasonable  preference  or  advan- 
tage to  Fairmont  Coal  Company,  Consolida- 
tion Coal  Company,  Cumberland  k  Pennsyl- 
vania Railroad  Company,  Somerset  Coal  Com- 
pany, Southern  Coal  &  Transportation  Com- 
pany, Clarksburg  Fuel  Company,  or  Pitts- 
Dure  k  Fairmont  Fuel  Company,  or  cither 
of  ttiem,  in  the  shipping  and  transportation 
of  their  coal,  and  to  cease  from  subjecting 
the  relator,  Pitcairn  Coal  Company,  or  any 
other  independent  shipper  of  coal  on  the 
Monongah  division  aforesaid,  to  any  undue 
or  unreasonable  prejudice  or  disadvantage 
in  the  shipping  and  transportation  of  coal, 
or  in  any  respect  whatsoever,  and  to  move 
and  transport  the  traffic  of  relator,  Pitcairn 
Coal  Company,  and  the  other  independent 
coal  companies  on  the  Monongah  division 
aforesaid,  without  discrimination  or  prefer- 
ence, and  to  furnish  the  said  Pitcairn  Coal 
Company  and  the  other  independent  shippers 
of  coal  on  the  Monongah  division,  without 
preference  or  discrimination,  and  upon  con- 
ditions as  favorable  to  it  or  them  as  is  giv- 
en by  the  said  railroad  company  to  the  said 
Fairmont  Coal  Company,  Consolidation  Coal 
Company,  Somerset  Coal  Company,  Clarks- 
burg Fuel  Company,  Southern  Coal  k  Trans- 
portation Company,  and  Pittsburg  k  Fair- 
mont Fuel  Company,  or  for  like  traffic, 
»4  Ij.  ed. 


under  similar  conditions,  to  any  other  ship- 
per, its  fair  and  reasonable  percentage  of  all 
cars  on  the  line  of  said  railroad  and  to  ship- 
pers of  like  traffic  along  its  railroad  line, 
based  upon  the  system  of  distribution  of 
cars  in  effect  on  said  railroad  as  aforesaid, 
or  upon  any  fair,  reasonable,  and  equitable 
basis,  and  to  furnish  to  the  said  Pitcairn 
Coal  Company,  for  the  transportation  of  its 
coal,  without  discrimination,  exception,  or 
limitation,  and  upon  conditions  as  favorable 
as  those  given  to  other  shippers,  the  percent- 
age of  the  total  car  supply  on  said  railroad 
at  this  time  properly  distributable  by  said 
railroad  company  to  the  said  Monongah  di- 
vision, and  thereon  distributed  among  the 
relator  and  the  other  shippers  of  coal  there- 
on as  aforesaid. 

Third.  That  in  ascertaining  and  fixing 
the  number  of  cars  to  which  relator,  Pitcairn 
Coal  Company,  and  the  other  coal  companies 
on  the  Monongah  division  aforesaid,  are  en- 
titled, the  said  Baltimore  k  Ohio  Railroad 
Company  shall  take  into  consideration  and 
include  in  the  estimate  or  calculation  of  the 
number  of  cars  to  be  divided  in  the  propor- 
tion to  which  the  percentages  of  each  mine 
entitles  the  owner  thereof  to  cars,  all  cars, 
whether  owned  by  individual  operators,  ship- 
pers, other  railroad  companies,  or  by  the 
Baltimore  k  Ohio  Railroad  Company,  and 
which  may  be  upon  the  road  of  said  Balti- 
more k  Ohio  Railroad  Company,  and  shall 
also  take  into  consideration,  and  include  in 
the  estimate  or  calculation  of  the  number 
of  cars  to  be  divided  upon  the  percentages 
aforesaid,  all  cars,  whether  furnished  or 
used  for  fuel  or  supply  coal  for  the  Balti- 
more k  Ohio  Railroad  Company,  or  for  any 
other  railroad  company,  and  shall  not  de- 
duct, before  dividing  the  cars  upon  the  per- 
centages aforesaid,  any  cars  for  premiums 
at  Curtis  Bay,  or  other  arbitrary  allot- 
ments. 
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nation  Alleged  in  the  bill.  It  specially  as- 
serted the  legality  of  the  operation  on  the 
Baltimore  &  Ohio  Railroad  of  private  or  in- 
dividual cars;  made  copious  reference  to  the 
acts  or  contracts  from  which  the  right  to  op- 
erate said  cars  had  arisen;  charged  that  to 
take  said  cars  from  the  service  of  the  per- 
sons who  owned  them  would  be  confiscatory, 
and  in  substance  asserted  the  validity  of 
the  system  of  rating  and  of  distribution  en- 
forced by  the  regulations  of  the  company 
which  we  have  previously  referred  to.  Four- 
teen out  of  the  thirty-one  corporations  re- 
ferred to  in  the  petition  as  independent  com- 
panies briefly  answered,  adopting  the  aver- 
ments of  the  petition,  and  praying  for  the 
awarding  of  the  relief  therein  asked.  Six- 
teen did  not  answer,  and  one  of  said  compa- 
nies substantially  joined  in  the  defenses  of 
the  railroad  company,  except  as  to  the  in- 
dividual ears,  concerning  which  it  averred 
that  it  was  the  duty  of  the  railroad  to  pur- 
chase said  cars  from  the  persons  owning 
them,  and  to  operate  them  as  part  of  the 
railroad  equipment.  By  stipulation  the 
cause  was  heard  by  the  court  without  a 
jury. 

There  was  voluminous  testimony  and  a 
protracted  trial,  each  side  requesting  find- 
ings and  instructions  embodying  their  re- 
spective contentions,  and  excepting  in  so  far 
as  they  were  overruled.  The  court  con- 
sidered all  the  contentions  raised  by  the 
pleadings  except  several  which  were  not 
pressed  at  bar.  It  held  that,  in  view 
of  the  relations  which  the  Cumberland 
&  Pennsylvania  Railroad  had  to  the 
491]  Baltimore  &  Ohio,  and  *the  origin  of 
those  relations,  the  method  by  which  coal 
cars  were  turned  over  to  the  C'unil>erland 
road  was  not  preferential  or  dificriniinatory. 
It  decided  that  however  amenable,  abstract- 
ly considered,  to  criticism,  if  at  all,  might 
be  the  system  of  rating,  and  especially  the 
inclusion  therein  of  the  amount  of  coal 
shipments,  and  tlie  large  influence  attributed 
to  that  fact,  yet,  when  the  particular  facts 
concerning  the  Monongah  district  and  the 
relations  of  the  Baltimore  &,  Ohio  to  that 
district  were  given  their  ])roper  \veight,  the 
system  was  a  just  one  and  ouglit  not  to  be 
interfered  with.  The  complaint  as  to  the 
Curtis  Bay  premium  was  also  decided  to  be 
without  merit;  and  so  also  was  the  com- 
plaint as  to  consumer's  cars,  as  to  foreign 
railway  fuel  cars  and  company  fuel  cars. 
Considering  the  private  cars  belonging  to 
mine  operators,  and.  witlumt  at  all  going  in- 
to the  relation  of  the  Baltimore  &  Ohio  Kail- 
roa<l  with  the  owners  of  such  cars,  it  was 
decided  that  while  there  was  a  right  on  the 
part  of  the  railroad  to  move  the  cars,  and 
it  would  Ik»  confiscation  to  deprive  the  own- 
ers of  the  right  to  use  tlieui,  yet  the  duty 


was  on  the  railroad  to  take  account  of  the 
cars  in  fixing  the  percentage  in  case  of 
shortage.  The  court  declined  to  consider 
the  decree  which  had  been  rendered  in  favor 
of  the  Fairmont  Company  against  the  Balti- 
more k  Ohio  in  the  previous  case,  which  was 
pleaded,  as  well  as  that  in  another  cause, 
which  was  relied  upon  in  argument  to  the 
same  effect  as  controlling.  The  mandamus 
prayed,  therefore,  was  refused  aa  to  every 
item  embraced  in  the  petition  but  that 
particular  item,  and,  as  to  it,  the  writ  was 
awarded.     154  Fed.  108. 

The  Baltimore  &.  Ohio  Railroad  Company, 
the  Fairmont  Companies,  and  the  Pitcaim 
Coal  Company  prosecuted  error.  The  cir- 
cuit court  of  appeals  held  as  follows:  (a) 
that  the  system  of  rating,  so  far  as  taking 
into  view  the  shipments  and  percentages 
based  thereon  was  considered,  was  discrimi- 
natory and  preferential;  (b)  that  while  the 
right  to  allot  cars  to  the  Cumberland  & 
Pennsylvania  Railroad  under  the  facts  found 
below  was  lawful,  the  methods  by  which  the 
allotment  *was  made  was  also  discrim-  [492 
inator>'  and  preferential;  (c)  that  the  prac- 
tice as  to  the  Curtis  Bay  regulation  was  also 
amenable  to  the  same  criticism;  (d)  that 
the  duty  existed  to  take  into  account  the 
individual  cars,  the  foreign  railway  fuel 
cars,  and  the  company  fuel  cars  in  making  a 
pro  rata  division  in  case  of  car  shortage, 
and  that  not  to  do  so  would  give  rise  to  un- 
due preferences  and  unlawful  discrimina- 
tions forbidden  by  the  act  to  regulate  com- 
merce. Concluding  that  the  various  sub- 
jects embraced  in  the  complaint  with  which 
it  thus  dealt  were  all  controlled  by  the  act 
to  regulate  commerce,  it  was  expressly  de- 
cided that  the  right  to  rectify  the  wrongs 
by  the  issue  of  the  writ  of  mandamus  as 
prayed  for  was  sanctioned  by  the  twenty- 
third  section  of  the  act  to  regulate  com- 
merce, and  the  case  was  remanded  to  the 
court  below,  with  directions  to  allow  the 
writ  of  peremptory  mandamus,  in  accord- 
ance with  the  opmion.  91  C.  C.  A.  147,  165 
Fed.  113.  The  case  is  here  upon  error  pros- 
ecuted by  the  Baltimore  &  Ohio  Railroad 
and  the  Fairmont  Coal  Companies. 

One  of  the  assignments  of  error  assails 
the  correctness  of  the  conclusion  of  the  court 
U'low  to  the  effect  that,  compatibly  with  the 
act  to  regulate  commerce,  there  was  power, 
under  the  circumstances  disclosed  by  the  rec- 
ord, to  consider  the  subject-matters  which 
were  complained  of,  and  to  award  the  relief 
concerning  them  which  was  prayed.  Indeed, 
the  nature  of  the  controversy  and  the  relief 
which  it  requires  is  such  that,  even  without 
the  assigned  error,  to  which  we  have  re- 
ferred, the  question  at  the  very  threshold 
necessarily  arises  and  commands  our  atten- 
tion as  to  whether  there  was  power  in  tha 
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courts,  under  the  circumstances  disclosed 
by  the  record,  to  grant  the  relief  prayed 
consistently  with  the  provisions  of  the  act 
to  regulate  commerce,  and  to  that  subject 
we  therefore  at  once  come. 

To  a  consideration  of  this  question  it  is  es- 
sential to  at  once  summarily  and  accurately 
fix  the  subject-matter  of  the  alleged  griev- 
ances and  the  precise  character  of  the  relief 
required  in  order  to  remedy  the  evils  com- 
493]  plained  of  upon  the  assumption  *of 
their  existence.  As  to  the  first,  it  is 
patent  that  the  grievances  involve  acts 
of  the  Baltimore  &  Oliio  Railroad,  regu- 
lations adopted  by  that  company,  and 
alleged  dealings  by  the  other  corpora- 
tions, all  of  which,  it  is  asserted,  con- 
cern interstate  commerce,  and  all  of  which, 
it  is  alleged,  are  in  direct  violation  of 
the  duty  imposed  upon  the  railroad  com- 
pany by  the  provisions  of  the  act  to  regulate 
commerce.  As  to  the  second,  in  view  of  the 
nature  and  character  of  the  acts  assailed, 
of  the  prayer  for  relief  which  we  have  pre- 
viously excerpted,  and  of  the  relief  which 
the  court  below  directed  to  be  awarded,  it 
is  equally  clear  that  a  prohibition,  by  way 
of  mandamus,  against  the  act,  is  sought,  and 
an  order,  by  way  of  mandamus,  was  invoked 
and  was  allowed,  which  must  operate,  by  ju- 
dicial decree,  upon  all  the  numerous  parties 
and  various  interests  as  a  rule  or  regulation 
as  to  the  matters  complained  of  for  the  con- 
duct of  interstate  commerce  in  the  future. 
When  the  situation  is  thus  defined  wc  see  no 
escape  from  the  conclusion  that  the  griev- 
ances complained  of  were  primarily  within 
the  administrative  competency  of  the  Inter- 
state Commerce  Commission,  and  not  sub- 
ject to  be  judicially  enforced;  at  least,  un- 
til that  body,  clothed  by  the  statute  with 
authority  on  the  subject,  had  been  afforded, 
by  a  complaint  made  to  it,  the  opportunity 
to  exert  its  administrative  functions. 

The  controversy  is  controlled  by  the  con- 
siderations which  governed  the  ruling  made 
in  Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  61  L.  ed.  553,  27  Sup.  Ct. 
Rep.  350,  9  A.  &  E.  Ann.  Cas.  1075.  In  that 
case  suit  was  brought  in  a  court  of  the  state 
of  Texas  to  recover,  because  of  an  exaction 
by  a  carrier,  on  an  interstate  shipment,  of 
an  alleged  unreasonable  rate,  although  the 
rate  charged  was  that  stated  in  the  schedules 
duly  filed  and  published  in  accordance  with 
the  act  to  regulate  commerce.  After  great 
consideration,  it  was  held  that  the  relief 
prayed  was  inconsistent  with  the  act  to  regu- 
late commerce,  since  by  that  act  the  rates, 
as  filed,  were  controlling  until  they  had  been 
declared  to  be  unreasonable  by  the  Interstate 
Commerce  Commission  on  a  complnint  made 
to  that  body.  It  was  pointed  out  that  any 
494]  other  view  would  give  'rise  to  inextri 
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cable  confusion,  would  create  unjust  prefer- 
ences and  undue  discriminations,  would  frus- 
trate the  purposes  of  the  act,  and,  in  effect, 
cause  the  act  to  destroy  itself.  The  ruling 
there  made  dealt  with  the  provisions  of  the 
act  as  they  existed  prior  to  the  amendments 
adopted  in  1006,  and  when  those  amend- 
ments are  considered  they  render,  if  possible, 
more  imperative  the  construction  given  to 
the  act  by  that  ruling,  since,  by  §  4,  as  en- 
acted hy  the  amendment  of  June  20,  1906  [34 
Stat,  at  L.  589,  chap.  3591,  U.  S.Comp.  Stat. 
Supp.  1000,  p.  1158],  the  Commission  is  em- 
powered, indeed  it  is  made  its  duty,  in  dis- 
posing of  a  complaint,  not  only  to  determine 
the  legality  of  the  practice  alleged  to  give 
rise  to  an  unjust  preference  or  undue  dis- 
crimination, and  to  forbid  the  same,  but, 
moreover,  to  direct  the  practice  to  be  fol- 
lowed as  to  such  subject  for  a  future  period, 
not  exceeding  two  years,  with  power  in  the 
Commission,  if  it  finds  reason  to  do  so,  to 
suspend,  modify,  or  set  aside  the  same,  the 
order,  however,  to  become  operative  without 
judicial  action.  In  considering  §  4  in  the 
case  of  Illinois  C.  R.  Co.  v.  Interstate  Com- 
merce Commission,  just  decided,  it  was 
pointed  out  that  the  effect  of  the  section 
was  to  cause  it  to  come  to  pass  that  courts, 
in  determining  whether  an  order  of  the  Com- 
mission should  be  suspended  or  enjoined, 
were  without  power  to  invade  the  adminis- 
trative functions  vested  in  the  Commission, 
and  therefore  could  not  set  aside  an  order 
duly  made  on  a  mere  exercise  of  judgment 
as  to  its  wisdom  or  expediency.  Under  these 
circumstances  it  is  apparent,  as  we  have 
said,  that  these  amendments  add  to  the  co- 
gency of  the  reasoning  which  led  to  the  con- 
clusion in  the  Abilene  Case,  that  the  primary 
interference  of  the  courts  with  the  adminis- 
trative functions  of  the  Commission  was 
wholly  incompatible  ^ith  the  act  to  regu- 
late commerce.  This  result  is  easily  illus- 
trated. A  particular  regulation  of  a  car- 
rier engaged  in  interstate  commerce  is  as- 
sailed in  the  courts  as  unjustly  preferential 
and  discriminatory.  Upon  the  facts  found, 
the  complaint  is  declared  to  be  well  founded. 
The  administrative  powers  of  the  Commis- 
sion are  invoked  concerning  a  regulation  of 
like  character  upon  a  similar  complaint. 
•The  Commission  finds,  from  the  evi-  [495 
dence  before  it,  that  the  regulation  is  not  un- 
justly discriminatory.  Which  would  prevail? 
If  both,  then  discrimination  and  preference 
would  result  from  the  very  prevalence  of 
the  two  methods  of  procedure.  If,  on  the 
contrary,  the  Commission  was  bound  to  fol- 
low the  previous  action  of  the  courts,  then 
it  is  apparent  that  its  power  to  perform  its 
administrative  functions  would  be  curtailed, 
if  not  destroyed.  On  the  other  hand,  if  the 
action  of  the  Commission  were  to  prevail. 
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then  the  function  exercised  by  the  court 
would  not  have  been  judicial  in  character, 
since  its  final  conclusion  would  be  sus- 
ceptible of  being  set  aside  by  the  action  of  a 
mere  administrative  body.  That  these  il- 
lustrations  are  not  imaginary  is  established 
not  only  by  this  record,  but  by  the  record  in 
the  case  of  the  Illinois  C.  R.  Co.  y.  Interstate 
Commerce  Commission. 

We  say  this  record,  because,  as  has  been 
pointed  out,  one  of  the  questions  which  we 
would  be  called  upon  to  decide  if  the  merits 
were  open  is  whether  the  court  below  was 
right  in  holding  that  if  anything  but  the 
physical  capacity  of  a  mine  was  taken  into 
consideration  by  a  railroad  company  in  rat- 
ing the  mine  for  car  distribution  in  time  of 
car  shortage,  the  act  to  regulate  commerce 
would  be  violated,  and  therefore  the  system 
adopted  by  the  Baltimore  &  Ohio  Railroad 
Company  was  repugnant  to  the  act,  because 
it  made  not  alone  the  physical  capacity,  but 
past  shipments,  factors  to  be  considered. 
But  the  reports  of  the  Interstate  Commerce 
Commission  show  that,  on  a  complaint  made 
to  that  body  on  the  subject  of  the  system  of 
mine  rating  of  the  Baltimore  k  Ohio  Rail- 
road Company,  the  Commission,  before  the 
decision  of  the  circuit  court  of  appeals  in 
this  case  was  announced,  had  expressly  re- 
fused to  hold  that  the  system  was  either 
preferential  or  prejudicial  within  the  act  to 
regulate  commerce.  In  that  report,  speak- 
ing of  the  Baltimore  &  Ohio  system  of  mine 
rating,  it  was  said  (14  Inters.  Com.  Rep. 
p.  94): 

496]  *"Thi8  method  of  rating  mines  was 
adopted  by  the  defendant  in  1902,  after  a 
careful  examination  of  the  various  systems 
in  force  on  other  lines.  It  was  intended  as 
a  compromise  between  ratings  based  on 
physical  capacity  only  and  ratings  based  on 
oonunercial  capacity  only." 

And  after  elaborately  weighing  the  matter, 
it  was  said  (p.  95) : 

"In  combining  the  two  systems,  the  de- 
fendant has  adopted  a  middle  ground,  appar- 
ently upon  the  thought  that  neither  the  phys- 
ical nor  the  commercial  capacity  is  always 
a  fair  test.  We  are  not  prepared,  on  this 
record,  to  say  that  there  is  no  force  in  that 
view,  and  th^^t  a  system  of  mine  rating  based 
upon  a  combination  of  the  physical  and  com- 
mercial capacities  of  the  several  mines  does 
not  more  closely  approximate  the  actual  car 
requirements  of  the  mines  than  a  system 
based  upon  physical  capacity  only." 

We  say  also  the  Illinois  Central  Case, 
since  it  is  shown  in  that  case  that  when  the 
railroad  company  changed  its  regulations, 
presumably  to  have  them  conform  to  the  ad- 
ministrative ruling  made  by  the  Commis- 
sion in  the  Hocking  Valley  Case  [12  Inters. 
Com.  Rep.  398],  such  change  was  prevented 


from  going  into  effect  by  an  injunction  is- 
sued by  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Illinois  in  the 
Majestic  Coal  Co.  Case  [162  Fed.  810].  And 
when  the  Commission  came  to  discharge  its 
duty  upon  the  complaint  made  to  it  in  the 
Illinois  Central  Case,  it  was  put  to  the  al- 
ternative of  either  abdicating  its  adminis- 
trative duties  or  making  an  order  in  viola- 
tion of  the  injunction. 

And  the  destructive  effect  upon  the  system 
of  regulation  devised  by  ttie  act  to  regulate 
commerce,  which  these  illustrations  show 
must  be  the  result  of  construing  that  act  as 
giving  authority  to  the  courts,  without  the 
preliminary  action  of  the  Commission,  to 
consider  and  pass  upon  the  administrative 
questions  which  the  statute  has  primarily 
confided  to  that  body,  may  be  greatly  multi- 
plied. This  is  shown  by  the  opinion  of  the 
Commission  in  the  Baltimore  &  Ohio  Case, 
to  which  we  have  already  referred,  where  the 
decisions  of  *other  lower  courts  are  re-  [497 
ferred  to  in  conflict  with  the  opinion  of  the 
court  below  in  this  case  as  to  mine  rating, 
and  not  in  harmony  with  the  views  expressed 
by  the  Commission  in  the  Baltimore  &  Ohio 
Case. 

The  court  below  deemed  that  it  was  its 
duty  to  award  to  the  coal  company  the  re- 
lief by  mandamus  which  was  prayed,  upon 
the  theory  that  §  10  of  the  act  to  regulate 
commerce  [March  2,  1889,  25  Stat,  at  L. 
862,  chap.  382,  U.  S.  Comp.  Stat.  1901,  p. 
3172]  rendered  it  imperative  to  do  so,  this 
conclusion  being  specially  based  upon  the 
provision  of  that  section  authorizing  the 
remedy  of  mandamus  to  compel  carriers  "to 
furnish  cars  or  other  facilities  for  transpor- 
tation for  the  party  applying  for  the  writ." 

The  section  in  question  is  as  follows: 

"Sec.  10.  That  the  circuit  and  district 
courts  of  the  United  States  shall  have  ju- 
risdiction, upon  the  relation  of  any  person 
or  persons,  firm  or  corporation,  alleging 
such  violation  by  a  common  carrier  of  any  of 
the  provisions  of  the  act  of  which  this  is  a 
supplement,  and  all  acts  amendatory  there- 
of, as  prevents  the  relator  from  having  in- 
terstate traffic  moved  by  said  common  car- 
rier at  the  same  rates  as  are  "charged,  or 
upon  terms  or  conditions  as  favorable  as 
those  given,  by  said  common  carrier  for  like 
traffic  under  similar  conditions  to  any  oth- 
er shipper,  to  issue  a  writ  or  writs  of  man- 
damus against  said  common  carrier,  com- 
manding such  common  carrier  to  move  and 
transport  the  traffic,  or  to  furnish  cars  or 
other  facilities  for  transportation  for  the 
party  applying  for  the  writ:  Provided, 
That  if  any  question  of  fact  as  to  the  proper 
■compensation  to  the  common  carrier  for  the 
service  to  be  enforced  by  the  writ  is  raised 
by  the  pleadings,  the  writ  of  peremptoiy 
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mandamus  may  issue,  notwithstanding  such 
question  of  fact  is  undetermined^  uppn  such 
terms  as  to  security,  payment  of  money  in- 
to the  court,  or  otherwise,  as  the  court  may 
think  proper,  pending  the  determination  of 
the  question  of  fact:  Provided,  That  the 
remedy  hereby  given  by  writ  of  mandamus 
shall  be  cumulative,  and  shall  not  be  held 
498]  *to  exclude  or  interfere  with  other 
remedies  provided  by  this  act  or  the  act  to 
which  it  is  a  supplement." 

That  it  is  not  necessary  to  point  out  that 
there  is  ample  scope  for  giving  efTect  to  and 
applying  the  remedy  embraced  in  §  10,  if 
that  section  be  construed  in  harmony  with 
the  act,  is,  we  think,  obvious.  It  is  to  be 
destructive  of  one  of  the  main  purposes  of 
the  act  is,  we  think,  obvious.  It  is  to  be 
observed  that  the  section,  besides  empower- 
ing the  use  of  the  writ  of  mandamus  to 
compel  the  furnishing  of  cars  and  other  fa- 
cilities for  transportation,  also  authorizes 
the  use  of  that  writ  for  the  purpose  of  com- 
pelling the  movement  of  traffic  *'at  the  same 
rates  as  are  charged,  or  upon  terms  or  con- 
ditions as  favorable  as  those  given,  by  said 
common  carrier  for  like  traffic  under  simi- 
lar conditions  to  any  other  shipper."  As 
it  was  settled  in  the  Abilene  Case  that  the 
right  to  question  in  the  courts  the  rates  es- 
tablished in  accordance  with  the  act  to  regu- 
late commerce  without  previous  resort,  by 
complaint,  to  the  Commission,  in  order  to 
determine  their  unreasonableness,  would  be 
destructive  of  the  act,  and  therefore  was  not 
permissible,  that  ruling  is  equally  applicable 
to  the  provision  as  to  furnishing  cars,  con- 
tained in  §  10,  which  is  here  relied  upon. 
But  as  we  are  required,  for  the  determina- 
tion of  the  case  now  before  us,  to  consider 
the  scope  of  the  act  to  regulate  commerce  as 
now  existing,  as  a  result  of  the  amendments 
of  1006,  we  shall  not  rest  our  conclusion 
alone  upon  the  persuasive  force  of  the  rea- 
soning which  constrained  to  the  conclusion 
announced  in  the  Abilene  Case.  Speaking 
generally,  it  is  true  to  say  that,  prior  to 
1880,  although  the  prohibitions  of  the  act 
to  regulate  commerce  as  to  preferences  and 
discriminations  were  far-reaching,  the  mech- 
anism provided  by  the  statute  for  the  en- 
forcement of  orders  of  the  Commission  on 
the  subject,  as  well  as  those  concerning  a 
finding  as  to  unreasonable  rates,  were 
deemed  to  be  in  many  respects  ineflfective, 
or  at  least  tardy  in  operation  or  unsatis- 
factory in  prompt  remedial  results,  and  this 
because  immediate  effect  was  not  given  to 
the  orders  of  the  Commission,  but  the  aid 
499]  *of  judicial  authority  was  required  as 
a  prerequisite  for  such  result.  Section  10, 
here  relied  upon,  was  not  part  of  the  original 
act»  but,  as  we  have  said,  was  added  thereto 
on  March  2,  1889,  for  the  obvious  purpose  of 
U  Ii.  ed. 


making  the  remedial  processes  of  the  act 
more  speedy  and  efficacious.  Now,  it  can- 
not in  reason  be  questioned  that  among  the 
purposes  contemplated  by  the  amendments 
adopted  in  1900  was  the  curing  of  the  pre- 
sumed remedial  inefficiency  of  the  act  by 
supplying  efficient  means  for  giving  efTect 
to  the  orders  of  the  Commission,  made  in 
the  exertion  of  the  authority  conferred  upon 
that  body.  To  that  end,  one  of  the  amend- 
ments, §  4,  gives  operative  effect  to  the  or- 
ders of  the  Commission  without  the  sanc- 
tion of  previous  judicial  authority,  and  en- 
dows that  body  with  the  power,  not  only  as 
to  unreasonable  rates,  but  as  to  practices 
found  upon  complaint  to  be  unduly  preju- 
dicial and  unjustly  discriminatory,  to  cor- 
rect the  same  by  its  order,  which  order 
should  have  effect  within  the  period  fixed 
in  the  statute,  and,  to  enforce  these  provi- 
sions, penalties  and  forfeitures  are  provided. 
Sec.  5.  It  being  demonstrable,  as  we  have 
seen,  that  to  give  to  §  10  the  broad  mean- 
ing which  the  court  below  fixed  to  it  would 
be  to  destroy  or  render  inefficacious  the 
remedial  purposes  of  the  amendments  en- 
acted in  1900,  it  must  follow  that  such  con- 
struction cannot  be  adopted,  since  to  do  so 
would  compel  us  to  hold  that  the  wide  and 
far-reaching  remedies  created  by  the  amend- 
ments of  1900  were,  in  effect,  destroyed  by 
the  narrower  remedial  processes  which  had 
been  previously  enacted  in  1889.  This  con- 
clusion being  in  reason  impossible,  it  must 
follow  that,  construing  the  provisions  of 
§  10  in  the  light  of  and  in  harmony  with  the 
amendments  adopted  in  1906,  the  remedy 
afforded  by  that  section,  in  the  cases  which 
it  embraces,  must  be  limited  either  to  the 
performance  of  duties  which  are  so  plain 
and  so  independent  of  previous  administra- 
tive action  of  the  Commission  as  not  to  re- 
quire a  prerequisite  exertion  of  power  by 
that  body,  or  to  compelling  the  performance 
of  duties  which  plainly  arise  from  the  ob- 
ligatory *foroe  which  the  statute  at-  [500 
taches  to  orders  of  the  Commission,  ren- 
dered within  the  lawful  scope  of  its  author- 
ity, until  such  orders  are  set  aside  by  the 
Commission  or  enjoined  by  the  courts. 

Nor  is  there  anything  in  the  contention 
that  the  decision  in  Southern  R.  Co.  v.  Tift, 
206  U.  S.  428,  61  L.  ed.  1124,  27  Sup.  Ct 
Rep.  709,  11  A.  &  £.  Ann.  Cas.  846,  qualifies 
the  ruling  in  the  Abilene  Case,  and  is  an 
authority  supporting  the  right  to  resort  to 
the  courts  in  advance  of  action  by  the  Com- 
mission for  relief  against  unreasonable  rates 
or  unjust  discriminatory  practices  which, 
from  their  nature,  primarily  require  action 
by  the  Commission.  While  it  is  true  that 
the  original  bill  in  the  Tift  Case  sought 
relief  from  alleged  unreasonable  rates  be- 
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fore  action  by  the  Commission,  yet,  as  said 
by  this  court  ( p.  437 )  : 

*'The  circuit  court  granted  no  relief  preju- 
dicial to  appellants  on  the  original  bill.  It 
sent  the  parties  to  the  Interstate  Commerce 
Commission,  where,  upon  sufficient  plead- 
ings, identical  with  those  before  the  court, 
and  upon  testimony  adduced  upon  the  is- 
8ue9  made,  the  decision  was  adverse  to  the 
appellants.  This  action  of  the  Commission, 
with  its  findings  and  conclusions,  was  pre- 
sented to  the  circuit  court,  and  it  was  upon 
these,  in  effect,  the  decree  of  the  court  was 
rendered.  There  was  no  demurrer  to*  that 
petition,  and  the  testimony  taken  before  the 
Commission  was  stipulated  into  the  case, 
and  the  opinion  of  the  court  recites  that, 
'with  equal  meritorious  purpose,  counsel  for 
the  respective  parties  agreed  that  this  would 
stand  for  and  be  the  hearing  for  final  de- 
cree in  equity.'" 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals is  reversed,  and  the  cause  is  remanded 
to  the  Circuit  Court  with  directions  to  set 
aside  its  judgment,  and  enter  judgment  dis- 
missing the  petition. 

Reversed. 

Mr.  Justice  Harlan  and  Mr.  Justict 
Brewer  dissent. 


601]»MAC0N   GROCERY   COMPANY  et 

al.,  Appts., 

V. 

ATLANTIC     COAST     LINE     RAILROAD 
COMPANY  et  al. 

(See  S.  C.  Reporter's  ed.  601-514.) 

Federal  courts  *  proper  district  for  suit 
^  jurisdiction  not  invoked  solely  up- 
on citizenship. 

A  suit  by  resident  shippers  to  restrain  for- 
eign interstate  carriers  from  putting  into 
effect  a  proposed  advance  in  irei^^ht  rates 
which  is  averred  to  be  an  "arbitrary  and 
unlawful  exaction,"  and  to  be  the  outcome 
of  a  conspiracy  and  combination  in  re- 
straint of  interstate  trade,  unlawful  both  at 
common  law  and  under  the  Federal  statutes, 
is  one  in  which  the  jurisdiction  of  the  Fed- 
eral court  is  not  invoked  solely  upon  the 
ground  of  diversity  of  citizenship,  and  can 
therefore  not  be  brought  in  a  Federal  dis- 
trict in  which  none  of  the  defendants  re- 
side, in  view  of  the  provision  of  the  act  of 
August  13,  J8S8  (25  Stat,  at  L.  433,  chap. 
866,  U.  S.  Comp.  Stat.  1001,  p.  508),  that 
no  civil  suit  shall  be  brought  in  any  other 
district  than  that  whereof  the  defendant  is 
an  inhabitant,  but,  where  the  jurisdiction  is 
founded  only  on  the  fact  that  the  action  is 

Note. — As  to  what  Federal  district  is  the 
proper  one  for  suit — see  note  to  Roberts  v. 
I^wis,  36  L.  ed.  U.  S.  579. 


between  citizens  of  different  states,  suit 
shall  be  brought  only  in  the  district  of  tlic 
residence  of  either  the  plaintiff  or  the  de- 
fendant. 

[For  other  cases,  see  Courts,  928-955,  In  Dtefst 
Sup.  et   1U08.] 

[No.  351.] 

Argued  October  20,  21,  1909.    Decided  Jan- 
uary 17,  1910. 

APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  reversed  a  decree 
of  the  Circuit  Court  for  the  Southern  Dis- 
trict 'Of  Georgia,  enjoining  an  advance  in 
freight  rates  by  foreign  interstate  carriers, 
and  remanded  the  case  to  the  latter  court 
with  instructions  to  dismiss  the  bill  without 
prejudice.    Affirmed. 

See  same  case  below,  92  C.  C.  A.  114,  1G6 
Fed.  206. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  A.  Wlmbish  argued  the 
cause  and  filetf  a  brief  for  appellants: 

If  the  jurisdiction  of  the  court  is  founded 
upon  a  right  arising  out  of  the  act  to  regu- 
late commerce,  it  is  exclusive. 

Van  Patten  v.  Chicago,  M.  &  St.  P.  R.  Co. 
74  Fed.  981;  Re  Hohorst,  150  U.  S.  653, 
37  L.  ed.  1211,  14  Sup.  Ct.  Rep.  221;  United 
States  V.  Mooney,  116  U.  8.  106,  29  L.  ed. 
551,  6  Sup.  Ct.  Rep.  304;  Atkins  v.  Fibre 
Disintegrating  Co.  18  Wall.  272,  21  L.  ed. 
841;  Re  Louisville  Underwriters,  134  U.  S. 
488,  493,  33  L.  ed.  991,  994,  10  Sup.  Ct. 
Rep.  587 ;  United  States  v.  SUndard  Oil  Co. 
152  Fed.  290;  Northern  P.  R.  Co.  v.  Pacific 
Coast  Lumber  Mfrs.  Asso.  91  C.  C.  A.  SO, 
165  Fed.  1. 

Unless  the  cause  of  action  is  one  over 
which  state  courts  have  concurrent  juris- 
diction, the  judiciary  act  of  18S7  and  1888 
does  not  apply,  and  the  defendants  may  be 
sued  wherever  found.  ' 

Martin  v.  Hunter,  1  Wheat.  304,  4  L.  ed. 
97;  The  Federalist,  No.  82;  Van  Patten  ▼. 
Chicago,  M.  &  St.  P.  R.  Co.  and  Northern 
P.  R.  Co.  y.  Pacific  Coast  Lumber  Mfrs. 
Asso.  supra. 

The  cases  of  Galveston,  H.  &  S.  A.  R.  Co. 
v.  Gonzales,  151  U.  S.  496,  38  L.  ed.  248, 
14  Sup.  Ct.  Rep.  401 ;  Re  Keasbey  &  M.  Co. 
160  U.  8.  221,  40  L.  ed.  402,  16  Sup.  Ci. 
Rep.  273;  Shaw  v.  Quincy  Min.  Co.  146  U- 
S.  444,  30  L.  ed.  768,  12  Sup.  Ct.  Rep.  935; 
Southern  P.  Co.  v.  Denton,  146  U.  8.  202, 
36  L.  ed.  942,  13  Sup.  Ct.  Rep.  44,  are  none 
of  them  in  point.  In  each  of  these  eases 
the  cause  of  action  was  one  over  which  the 
state  courts  had  concurrent  jurisdiction, 
and  they  are  all  directed  to  the  point  that  a 
corporation  is,  within  the  meaning  of  the 
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jodiciary   act,   an    inliabitnnt   only    of   the 
district  snd  state  of  ita  incorporation. 

Northern  P.  R,  Co.  ».  Pacific  Coast  Lura 
ber  Hfrs.  Aaso.  supra. 

Meears.  Henry  L.  Stone  and  Claudlnn 
B,  Noplhrop  argued  the  cause,  and,  witli 
Hemra.  Ed.  Baiter.  W.  E.  Kay,  Robert  C. 
Alston,  Claude  Waller,  John  L.  Tye,  Alex. 
P.  Humplirey,  Sanders  McDaniel,  and  Ed- 
ward Colaton,  filed  a  brief  (or  uppellees: 
The  bill  involves  Federal  questions. 
Tift  -r.  Southern  K.  Co.  123  Fed.  789; 
Northern  P.  R.  Co.  v.  Pacific  Coast  Lum- 
ber Mfra.  AsBO.  91  C.  C.  A.  3B,  165  Fed.  1; 
Memphis  Cotton  Oil  Co.  v.  Illinois  C.  R.  Co. 
ISl  Fed.  200;  Imperial  Colliery  Co.  v. 
Chesapeake  t  0.  R.  Co.  171  Feci.  589;  At 
lantic  Coast  Line  R.  Co.  v.  Macon  Grocery 
Co.  02  C.  C.  A.  in,  106  Fed,  218;  Tennes- 
see y.  Davis,  100  U.  S.  257,  25  L,  ed.  648 ; 
Sew  Orleans,  M.  A  T.  R.  Co.  v.  Mississippi, 
102  U.  S.  135,  28  L.  ed.  90;  Illinois  ex  rel. 
McCartney  v.  Illinois  C.  R.  Co.  IQ  Fed. 
887;  Leonard  v.  ShrevejMirt,  23  Fed.  2.17; 
Cohen  t.  Virginia,  6  WhRat.  264,  379,  E 
L.  ed.  267,  285;  Patton  v.  Brady,  184  U.  S 
B08,  46  L.  ed.  713,  22  Sup.  Ct,  Rep.  493: 
Osborn  t.  Bank  of  United  States,  9  Wheat 
738,  9  L.  ed.  20*. 

Federal  questions  leing  involved,  suit  cai 
be  brought  only  in  the  district  of  inhabit 
uey  of  the  appellees. 

Shaw  v.  Quincy  Min.  Co.  145  U.  S.  444 

38  L.  ed-  768,  12  Sup.  Ct  Rep.  935 ;   Gal 

Teston,  H.  ft  8.  A.  R.  Co,  v.  Gonzales,  15 

U.  8.  496,  38  L,  ed.  248,  14  Sup.  Ct.  Rep 

401;  Southern  P,  Co.  v,  Denton,  148  U.  S 

202,  38  L,  ed.  842,  13  Sup.  Ct.  Bep.  44;  Ki 

Keasbey  *  M.  Co.  160  U.  S.  221,  40  L.  ed 

«02,  10  Sup.  Ct,  Bep.  273;  Ks  parte  Wiancr 

203  U.  S.  449,  61  L.  ed.  264,  27   Sup.   Ct 

It«p.  150;   Re  Moore,  209  U.  B.  490,  52  L 

e<l-  904.  28  Sup.  Ct.  Rep.  S85,  706;  Wcsteri 

Loan  ft  Sav.  Co.  t.  Butte  ft  It.  Consol.  Min 

Co,  210  U-  S.  368,  52  L.  ed.  1101,  28  Su|i 

f^t-  Rep.  710;  Wolff  v.  ChocUw,  0.  ft  0.  R 

^o.   7  33  Fed.  801;  Sunderland  Bros.  v.  Clii 

*"«*>.  H.  I.  ft  P.  R.  Co.  158  Fed.  877;  Mem 

Phi«    Cotton   Oil   Co.   v.   Illinois  C.   R.   Cc 

■«»>«■«;  Powhatan  Coal  ft  Coke  Co.  v.  Noi 

'oik    ft  W.  R-  Co.  171  Fed.  589. 

^Uit  most  be  brouslit  in  the  district  o 
'**l»»fcitancy,  -even  though  the  jurisdiction  o 
**«    I^ederal  court  is  exclusive. 

S*»nder1and  Bros,  v.  Chicago,  R.  I.  ft  I 
^  C7n.  supra;  Qorliam  Mfg.  Co.  v.  Wataor 
'*  ff'ed.  418;  Donnelly  v.  United  Statf 
Cc^^sge  Co.  66  Fed.  813;  Re  Keasbey  A  W 
^-  180  U.  S.  221,  228,  40  L.  ed.  402,  40' 
''  Snp.  Ct.  Rep.  273;  United  States  use  c 
6»«<iy  T.  O'Brien,  120  Fed.  446;  Bates.  Fe< 
^-  Proe.  %%  84,  86,  80;  United  Statea  ^ 
""■"-t-heni  P.  B.  Co.  87   a  C.  A.   269,   13 


^pd.  715;  Memphia  Cotton  Oil  Co.  t.  Illi- 
lOis  C.  R.  Co,  104  Fed.  291 ;  Imperial  Col- 
iery  Co.  v,  Chesapeake  A  0.  R.  Co.  171  Fed, 
BO. 

•Mr.  Justice  White  delivered  the  [SOS 
pinion  of  the  court: 

This  litigation  was  commenced  on  the 
equity  side  of  the  circuit  court  of  the  Unit- 
Bd  Statea  (or  the  aouthem  diatrict  of 
Georgia,  by  the  filing  on  July  25,  1908,  of 
t  bill  on  behalf  of  the  present  appellants, 
ill  citizens  of  the  state  of  Georgia,  who  a 
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iroducta  and  like  commodities.  The  de- 
fendants named  in  the  bill  are  the  ap- 
lellees  in  this  court,  railroad  corporations 
)f  states  other  than  Georgia,  viz.,  the  At- 
antic  Coaat  Line  Railroad  Company,  the 
Louisville  &  Nashville  Railroad  Company, 
:he  Nashville,  Chattanooga,  &  St.  Louis 
ftailway  Company,  the  Southern  Railway 
Jompnny,  and  the  Cincinnati,  New  Orleans, 
k  Tetas  Pacific  Railway  Company. 

Briefly  stated,  the  object  of  the  bill  was 
to  restrain  the  putting  into  effect,  by  the 
interstate  carricra  just  named,  of  prO' 
posed  advsnces  in  rates  on  fresh  meats, 
grain  products,  hay,  and  packing-housa 
|iroducts  within  the  territory  of  what  is 
known  as  the  Sontlieastern  Freight  Asso- 
ciation. That  territory,  roughly  described, 
embraces  the  states  of  South  Carolina, 
Florida,  Georgia,  points  in  Tennessee,  and 
that  portion  of  Alabama  east  of  a  lino 
drawn  from  Chattanooga  through  Birming- 
ham, Selma,  and  Montgomery  to  Pensacola. 
It  was  averred  that  freight  tariffs  embody- 
In  c  the  proposed  advances  in  rates  had 
been  filed  with  the  Interstate  Commerce 
Cnmrnisaion,  that  notice  had  been  given 
that  such  tariHa  would  become  effective  on 
Aiiguat  1,  1908,  and  that  practically  every 
interested  line  of  railroad  within  the  terri- 
tory in  question  had  joined  in  such  tariffs 
as  participating  carriers.  The  advance  in 
rates  was  averred  to  be  an  "arbitrary  and 
unlawful  exaction,"  and  to  be  the  direct 
outcome  of  underslandinga  and  agreement* 
in  aupprcsaion  of  competition  and  in  un- 
lawful combination  in  restraint  of  inter- 
state trade,  arrived  at  and  made  effective 
throngh  the  agency  of  the  Southeastern 
Freight  Association  and  other  affiliated 
associationa,  and  that  the  acts  of  "uch 
combinationa  in  making  'the  advance  [SOt 
of  rates  complained  of  was  the  result  of  it 
conspiracy  unlawful  as  well  at  common 
law  as  under  the  statutes  of  the  United 
States.  Averring  that  to  permit  the  going 
Into  effect  of  the  proposed  unjust  and  un- 
reasonable rates  would  entail  Irreparable 
loss  and  injury  to  complainants  and  others 
similarlv  situated,  would  operate  to  the 
SOI 
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prejudice  of  the  public  interest,  and  would 
bring  about  a  multiplicity  of  suits  for  rep- 
aration, the  bill  prayed  the  allowance  of  an 
injunction  pendente  lite,  restraining  the 
putting  into  effect  of  the  proposed  advan- 
ces, and  that,  upon  a  final  hearing,  a  de- 
cree might  be  awarded  perpetually  enjoin- 
ing such  advances. 

Specially  appearing  for  the  purpose,  the 
▼arious  defendants  respectively  filed  a  plea 
to  th»>  jurisdiction,  each  'defendant  assert- 
ing in  substance  an  exemption  from  being 
sued  in  a  district  of  which  it  was  not  an 
inhabitant.  Demurrers  to  the  pleas  to  the 
jurisdiction  were  sustained.  Thereupon, 
without  waiving  the  benefit  of  the  pleas, 
defendants  jointly  demurred  to  the  bill  up- 
on numerous  grounds.  Without  specifical- 
ly passing  on  the  demurrer,  the  court  heard 
the  application  for  an  injunction  upon  afli- 
davits  and  documents  submitted  on  behalf 
of  the  complainants,  and  on  August  1, 
1908,  announced  its  opinion  sustaining  the 
contention  of  the  complainants,  and  direct- 
ing the  injunction  prayed  to  issue  upon 
the  condition  that  complainants  should, 
within  ten  days,  present  their  complaint  to 
the  Interstate  Commerce  Commission  for 
investigation  and  determination  of  the  rea- 
sonableness of  the  rates  involved.  163 
Fed.  738.  Two  days  afterwards  an  order 
was  entered,  in  which,  among  other  state- 
ments, it  was  recited — 
"that  the  complainants,  together  with  other 
persons  in  the  cities  of  Atlanta,  Columbus, 
Rome,  and  Athens,  Georgia,  have  this  day 
filed  with  the  Interstate  Commerce  Com- 
mission their  complaint,  praying  the  Com- 
mission to  investigate  and  determine  the 
reasonableness  of  the  rates  involved,  also 
to  declare  what  are  just  and  reasonable 
maximum  rates." 

504]  *The  order  decreed  that  the  defend- 
anto  to  the  action  and  each  of  them — 
"be  and  they  are  hereby  jointly  and  sev- 
erally enjoined  from  enforcing  collection 
of  the  advance  in  rates  made  effective 
August  1st,  1008,  from  Ohio  and  Mis- 
sissippi river  crossings,  Nashville,  Ten- 
nessee, and  points  with  relation  thereto, 
to  all  points  within  the  state  of  Georgia, 
on  classes  B,  C,  D,  and  F,  fresh  meats, 
C,  L,  grain  products,  hay,  and  pack- 
ing-house products;  this  injunction  to  con- 
tinue and  remain  in  force  pending  an  in- 
vestigation and  determination  of  the  rea- 
sonableness of  the  rates  involved,  by  the 
Interstate  Commerce  Commission,  or  until 
further  order  of  the  eourt." 

Thereupon  an  appeal  was  taken  to  the 
circuit  court  of  appeals  for  the  fifth  cir- 
cuit. It  was  there  held  that  the  case  pre- 
sented "for  necessary  consideration  the 
proper  construction  of  the  act  to  regulate 


commerce,"  and  that  the  Jurisdiction  of  the 
court  did  not  rest  solely  upon  diversity  of 
citizenship  of  the  parties.  The  court,  be- 
ing of  opinion  "that  the  sound  construction 
of  the  different  provisions  of  the  act  to 
regulate  commerce,  as  amended  and  now  in 
force,  necessarily  forbids  the  exercise  of 
the  jurisdiction  attempted  to  be  invoked 
by  the  bill"  [166  Fed.  218,  219,  92  C.  C.  A. 
114,  127],  reversed  the  decree  of  the  circuit 
court,  and  remanded  the  case  to  that  court 
with  instructions  to  dismiss  the  bill  with- 
out prejudice. 

Assignments  of  error,  eighteen  in  num- 
ber, have  been  filed,  wherein,  in  various 
forms  of  statements,  appellants  assail  the 
action  of  the  circuit  court  of  appeals  in 
adjudging  that  the  circuit  court  was  with- 
out jurisdiction  over  the  subject-matter  of 
the  bill.  The  appellees  also,  in  the  argu- 
ment at  bar,  press  upon  our  notice,  as  they 
did  below,  the  claims  made  in  the  special 
pleas  to  the  jurisdiction  filed  in  the  cir- 
cuit court.  It  is,  of  course,  the  duty  of 
this  court  to  see  to  it  that  the  jurisdiction 
of  the  circuit  court  was  not  exceeded 
(Louisville  &  N.  R.  Co.  v.  Mottley,  211 
U.  S.  149,  152,  53  L.  ed.  126,  127,  29  Sup. 
Ct.  Rep.  42,  and  cases  cited),  and  we  shsdl 
dispose  of  the  case  before  us  by  consider- 
ing and  deciding  the  last-mentioned  conten- 
tion. The  basis  of  the  claim  that  the  circuit 
court  had  not  'acquired  jurisdiction  [501^ 
over  the  person  of  the  defendants  was  that 
none  of  the  defendants  was  an  inhabitant 
of  the  district  in  which  the  suit  wan 
brought,  and  that  the  suit  being  one 
"wherein  the  jurisdiction  is  not  founded 
only  on  the  fact  that  the  action  is  be- 
tween citizens  of  different  states,  but  is 
based  also  upon  acts  of  Congress  of  the 
United  States  relating  to  interstate  com- 
merce, and  alleged  causes  of  action  arising 
thereunder,"  the  defendant  could  not  be 
sued  outside  of  the  district  of  which  it 
was  an  inhabitant.  As  cause  of  demurrer 
to  the  pleas,  the  complainants  stated  "tlmt 
the  controversy  presented  by  the  bill  ie 
wholly  between  citizens  of  different  states, 
and  is  solely  founded  upon  diversity  of 
citizenship."  While  sustaining  the  demnr* 
rer,  the  circuit  court  yet  declared: 

"It  is  true  that,  it  this  case,  the  illegal- 
ity of  the  alleged  increase  in  rates  must 
necessarily,  in  large  measure,  be  deter- 
mined by  the  Federal  law.  The  legality 
or  illegality  of  the  alleged  combination  in 
restraint  of  trade  must  be  determined  by 
the  same  law,  and  it  seems  to  be  conceded 
that,  generally  speaking,  this  court  would 
not  have  jurisdiction  of  these  questions 
finally  except  under  conditions  which  do 
not  exist  here.  That  is  to  say,  the  court 
can  only,  for  final  determination,  entertain 
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the  Federal  question  in  the  district  of 
which-  tlie  defendants  are  inhabitants." 
[103  F*^''    738.] 

Despiif  these  views,  however,  as  the  court 
considered,  if  the  averments  of  the  bill 
were  taken  as  true,  there  was  "a  threat- 
ened and  immediate  violation  of  the  Fed- 
eral law  of  the  gravest  character  to  a 
large  number  of  people,"  irreparable  in- 
jury would  be  occasioned  if  the  increase  in 
rates  were  allowed  to  go  into  effect,  and 
aa  there  was  not  time  for  Ihose  affected  to 
have  protection  or  seek  recourse  elsewhere, 
jurisdiction  was  entertained  for  the  pur- 
pose of  giving  temporary  relief. 

The  pertinent  section  of  the  statute  reg- 
ulating the  original  jurisdiction  of  circuit 
courts  of  the  United  States  is  the  first  sec- 
tion of  the  act  of  March  3,  1875,  chap.  137, 
506]  18  Stat  at  L.  470,  as  ^amended  by 
the  act  of  March  3,  1887,  chap.  373,  24  Stat. 
at  L.  652,  as  corrected  by  the  act  of  August 
13,  1888,  chap.  860,  25  Stat,  at  L.  433,  U.  S. 
Comp.  Stat.  1901,  p.  508,  reading  as  fol- 
lows: 

"That  the  circuit  courts  of  the  United 
States  shall  have  original  cognizance,  con- 
current with  the  courts  of  the  several 
states,  of  all  suits  of  a  civil  nature,  nt 
common  law  or  in  equity,  where  the  mut- 
ter in  dispute  exceeds,  exclusive  of  inter- 
eat  and  costs,  the  sum  or  value  of  two 
thousand  dollars,  and  arising  under  the 
Constitution  or  laws  of  the  United  States 
.  .  .  or  in  which  there  shall  be  a  con- 
troversy between  citizens  of  different 
states,  in  which  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  costs,  the 
sum  or  value  aforesaid.  .  .  .  But  .  .  . 
no  civil  suit  shall  be  brought  before  either 
of  said  courts  against  any  person  by  any 
original  process  or  proceeding  in  any  othor 
district  than  that  whereof  he  is  an  inhabit- 
ant; but  where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  be- 
tween citizens  of  different  states,  suit  shall 
be  brought  only  in  the  district  of  the  resi- 
dence of  either  the  plaintiff  or  the  defend- 
ant." 

In  Fatten  v.  Brady,  184  U.  8.  608,  46 
Lr.  ed.  718,  22  Sup.  Ct.  Rep.  493,  discussing 
the  question  as  to  when  a  case  may  lie 
said  to  arise  under  the  Constitution  of  the 
United  States,  the  court  observed: 

"It  is  said  by  Chief  Justice  Marshall  that 
'a  case  in  law  or  equity  consists  of  the 
right  of  the  one  party,  as  well  as  of  the  oth- 
er, and  may  truly  be  said  to  arise  under  the 
Constitution  or  a  law  of  the  United  States 
whenever  its  correct  decision  depends  on 
the  eonstruction  of  either*  (Cohen  v.  Vir- 
ginia, 6  Wlieat.  264,  379,  5  L.  ed.  257,  285) ; 
and-  again,  when  'the  title  or  right  set  up 
by  the  party  may  be  defeated  by  one  con- 
54  Ii.  ed. 


struction  of  the  Constitution  or  law  of  the 
United  States,  and  sustained  by  the  oppo- 
site construction.'  Osbom  v.  Bank  of 
United  States,  9  Wheat.  738,  822,  6  L.  ed. 
204,  224.  See  also  Little  York  Gold- Wash- 
ing  &  Water  Co.  v.  Keyes,  96  U.  S.  199, 
201,  24  L.  ed.  656,  658;  Tennessee  v.  Davis, 
100  U.  S.  257,  25  L.  ed.  648;  White  v. 
Greenhow,   114   U.   S.   307,  29  L.   ed.   199, 

5  Sup.  Ct.  Rep.  923,  962;  New  Orleans,  M. 

6  T.  R.  Co.  V.  Mississippi,  102  U.  S.  135, 
139,  26  L.  ed.  96,  97." 

*In  Tennessee  v.  Davis,  supra,  the  [507 
court  said: 

''What  constitutes  a  case  thus  arising 
[under  the  laws  of  the  United  States]  was 
early  defined  in  the  case  cited  from  6 
Wheat.  [Cohen  v.  Virginia].  It  is  not  mere- 
ly where  a  party  comes  into  court  to  demand 
something  conferred  upon  him  by  the  Con- 
stitution or  by  a  law  or  treaty.  A  case  con- 
sists of  the  right  of  one  party  as  well  as  the 
other,  and  may  truly  be  said  to  arise  under 
the  Constitutio^  or  a  law  or  a  treaty  of 
the  United  States  whenever  its  correct  de- 
cision depends  upon  the  construction  of 
either.  Cases  arising  under  the  laws  of  the 
United  States  are  such  as  grow  out  of  the 
legislation  of  Congress,  whether  they  con- 
stitute the  right  or  privilege  or  claim  or 
protection  or  defense  of  the  party,  in  whole 
or  in  part,  by  whom  they  are  asserted. 
Story,  Const.  §  1647;  Colien  v.  Virginia,  6 
Wheat.  379,  5  L.  ed.  285.  It  was  said  in 
Osbom  V.  Bank  of  United  States,  9  Wheat. 
738,  6  L.  ed.  204,  'when  a  question  to  which 
the  judicial  power  of  the  Union  is  extended 
by  the  Constitution  forms  an  ingredient  of 
the  original  cause,,  it  is  in  the  power  of 
Congress  to  give  the  circuit  courts  juris- 
diction of  that  cause,  although  other  ques- 
tions of  fact  or  of  law  may  be  involved  in 
it.'  And  a  case  arises  under  the  laws  of 
the  United  States  when  it  arises  out  of  the 
implication  of  the  law." 

In  cases  of  the  character  of  the  one  at 
bar,  the  rulings  of  the  lower  Federal  courts 
have  uniformly  been  to  the  effect  that  they 
arose  under  the  Constitution  and  laws  of 
the  United  States.  Tift  v.  Southern  R. 
Co.  123  Fed.  789,  793;  Northern  P.  R.  Co. 
V.  Pacific  Coast  Lumber  Mfrs.  Asso.  91  C 
C.  A.  39,  165  Fed.  1,  9;  Memphis  Cotton 
Oil  Co.  V.  Illinois  C.  R.  Co.  164  Fed.  290, 
292;  Imperial  Colliery  Co.  v.  Chesapeake 
&  O.  R.  Co.  171  Fed.  589.  And  see  Sun- 
derland Bros.  V.  Chicago,  R.  I.  &  P.  R.  Co. 
158  Fed.  877;  Jewett  Bros.  &  Jewett  ▼. 
aiicago,  M.  &  St.  P.  R.  Co.  156  Fed.  160. 
We  are  of  opinion  that  the  case  before  us 
may  properly  be  said  to  be  one  arising  un- 
der a  law  or  laws  of  the  United  States.  As 
said  by  Taft,  Circuit  Judge,  in  Toledo,  A. 
A.  &  N.  M.  R.  Co.  V.  Pennsylvania  Co.  19 

80S' 


607-510 


SUPBEME  COUBT  OF  THE  UNITED  STATES. 


Oct. 


L.R.A.  387,  5  Inters.  Om.  Rep.  522,  54  Fed. 
730: 

"It  is  immaterial  what  rights  the  com* 
508]  plainant  would  have  *had  before  the 
passage  of  the  interstate  commerce  law.  It 
is  sufficient  that  Congress,  in  the  constitu- 
tional exercise  of  power,  has  given  the 
positive  sanction  of  Federal  law  to  the 
rights  secured  in  the  statute,  and  any  case 
involving  the  enforcement  of  those  rights 
is  a  case  arising  under  the  laws  of  the 
United  States." 

The  object  of  the  bill  was  to  enjoin  al- 
leged unreasonable  rates,  threatened  to  be 
exacted  by  carriers  subject  to  the  act  to 
regulate  commerce.  Tlie  right  to  be  ex- 
empt from  such  unlawful  exactions  is  one 
protected  by  the  act  in  question,  and  the 
purpose  to  avail  of  the  benefit  of  that  act, 
AS  well  as  of  the  anti-trust  act,  is  plainly 
indicated  by  the  averments  of  the  bill.  Of 
necessity,  in  determining  the  right  to  the 
relief  prayed  for,  a  construction  of  the  aot 
to  regulate  commerce  was  essentially  in- 
volved. 

The  jurisdiction  of  the  circuit  court  not 
being  invoked  solely  upon  the  ground  of 
diversity  of  citizenship,  it  inevitably  fol- 
lows that,  as  there  was  no  waiver  of  the 
exemption  from  being  sued  in  the  court  be- 
low, that  court  was  without  jurisdiction  of 
the  persons  of  the  defendants.  Re  Kcasbey 
&  M.  Co.  160  U.  S.  222,  40  L.  ed.  402,  16 
Sup.  Ct.  Rep.  273;  Re  Moore,  209  U.  S.  490. 
52  L.  ed.  904,  28  Sup.  Ct.  Rep.  585,  706; 
Western  Loan  &  Sav.  Co.  v.  Butte  &  B. 
Consol.  Min.  Co.  210  U.  S.  368,  52  L.  ed. 
1101,  28  Sup.  Ct.  Rep.  720.  In  the  first 
case,  the  question  involved  was  as  to  the 
jurisdiction  of  the  United  States  circuit 
court  for  the  southern  district  of  New  York 
over  an  action  brought  in  that  court  by  a 
corporation  of  Pennsylvania  against  a  cor- 
poration of  Massachusetts,  having  its  prin- 
cipal place  of  business  in  New  York  city, 
for  infringement  of  a  trademark.  In  the 
course  of  the  opinion  it  was  said  (pp.  228, 
229,230): 

"But  when  this  suit  was  brought,  the 
first  section  of  the  judiciary  act  of  1875 
had  been  amended  by  the  act  of  March  3, 
1887,  chap.  373,  as  corrected  by  the  act 
of  August  13,  1888,  chap.  866,  in  the  parts 
above  quoted,  by  substituting  for  the  ju- 
risdictional amount  of  $500,  exclusive  of 
costa,  the  amount  of  $2,000,  exclusive  of 
interest  and  costs;  and  by  striking  out, 
after  the  clause,  *Rnd  no  civil  suit  shall  lie 
609]  brought  before  *either  of  said  courts 
against  any  person  by  any  original  process 
or  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,'  the  alterna- 
tive, 'or  in  which  he  shall  be  found  at  the 
time  of  serving  such  process  or  comuienc- 
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ing  such  proceeding,'  and  by  adding,  'but 
where  the  jurisdiction  is  founded  only  on  Uie 
fact  that  the  action  is  lictwccn  citizens  of 
different  states,  suit  shall  be  brought  only 
in  the  district  of  the  residence  of  cither  tho 
plaintiff  or  the  defendant.'  24  Stat,  at  Ij. 
552;   25  Stat,  at  lu.  433. 

"The  last  clause  is  added  by  way  of  pro- 
viso to  the  next  preceding  clause,  which,  in 
its   present   form,   forbids   any   suit   to   be 
brought  in  any  other  district  than  that  of 
which  the  deferidant  is  an  inhabitant;  and 
the   effect   is   that,   in   every  suit   between 
citizens    of   the   United    States,   when    tlie 
jurisdiction   is    founded    upon    any   of   the 
grounds   mentioned    in   this   section,   oilier 
than  the  citizenship  of  the  parties,  it  must 
be  brought  in  the  district  of  which  the  de- 
fendant   is   an   inhabitant;    but    when    the 
jurisdiction    is    founded   only   on    the    fact 
that   the   parties   are   citizens   of   different 
states,  the  suit  shall  be  brought  in  the  dis- 
trict of  which  cither  party  is  an  inhabitant. 
And  it  is  established   by  the  decisions  of 
this  court  that,  within  the  meaning  of  this 
act,  a  corporation  cannot  be  considered  a 
citizen,  an   inhabitant,  or  a  resident  of  a 
state  in  which  it  has  not  been  incorporated; 
and,   consequently,   that   a   corporation   in- 
corporated in  a  state  of  the  Union  «annot 
be  compelled  to  answer  to  a  civil  suit,  at 
law,  or  in  equity,  in  a  circuit  court  of  the 
United  States,  held  in  another  state,  even 
if  the  corporation  has  a  usual  place  of  busi- 
ness in  that  state.     McCormick  Harvcstini^ 
Mach.  Co.  V.  Walthers,   134   U.  S.  41,  43, 
33  L.  ed.  833,  834,  10  Sup.  Ct.  Rep.  485; 
Shaw  V.   Quincy   Min.  Co.   145   U.  S.   444, 
36  L.  ed.  768,  12  Sup.  Ct.  Rep.  935;  South- 
ern.?. Co.  V.  Denton,  146  U.  S.  202,  36  L. 
ed.  942,  13  Sup.  Ct.  Rep.  44.    Those  cases, 
it  is  true,  were  of  the  class  in  which  the 
jurisdiction  is  founded  only  upon  the  fact 
that  the  parties  are  citizens  or  corporations 
of  different  states.     But  the  reasoning  on 
which    they   proceeded   is   equally   applica- 
ble  to   the   other   class,   mentioned   in   tlie 
same   section,   of   suits   arising   under   the 
Constitution,  laws,  or  treaties  of  the  Unit- 
ed  ^States;  and  the  only  difference  is  [510 
that,  by  the  very  terms  of  the  statute,  a  suit 
of  this  class  is  to  be  brought  in  the  district 
of  which  the   defendant   is   an  inhabit  ant, 
and  cannot,  without  the  consent  of  tlie  de- 
fendant, be  brought  in  any  other  district, 
even  in  one  of  which  the  plaintiff  is  an  in- 
habitant. 

•  .  •         •         •         •  • 

''This  suit,  then,  .assuming  it  to  be 
maintainable  under  the  act  of  1881  [21 
Stat,  at  L.  502,  chap.  138,  U.  S.  Cbni|i. 
Stat.  1901,  p.  3401],  is  one  of  which  the 
courts  of  the  United  States  have  jurisdic- 
tion concurrently    with   the   courts   of   the 
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several    states.     The   only   existing  act   of 
Congress  which  enables  it  to  be  brought  in 
the   circuit   court   of  the  United   States  is 
the   act  of   1888.     The  suit  conies   within 
the  terms  of  that  act,  both  as  arising  under 
t  law  of  the  United  States  and  as  being 
between    citizens    of    difTerent    states.      In 
either  aspect,  by  the  provisions  of  the  same 
act,  the  defendant  cannot  be  compelled  to 
answer  in  a  district  of  which  neither  the 
defendant  nor  the  plaintiff  is  an  inhabit- 
ant.     The   objection,   having  been  season- 
ably taken   by  the  defendant   corporation, 
appearing   specially    for   the    purpose,   was 
rightly  sustained  by  the  circuit  court." 

We  are  of  opinion  that  the  jurisdictional 
statute  of  1888  is  applicable,  even  upon  the 
atasumption  that  the  cause  of  action  was 
mlone  cognizable  in  a  court  of  the  United 
States,  as  the  particular  venue  of  the  ac- 
'Cion  was  not  provided  for  elsewlicrc  than  in 
€hat  statute. 

The  pleas  to  the  jurisdiction  of  the  cir- 
cuit  court,   having  been   seasonably  made, 
should  have  been  sustained  and  the  bill  dis- 
missed without  prejudice,  for  want  of  ju- 
Tisdiction  over  the   persons  of  the  defend- 
mnts.      As,   however,   practically   tlie    same 
Tesult  will  be  reached  by  the  decree  entered 
'in  the  circuit  court  ot   appeals,  wliicli  or- 
dered the  reversal  of  the  decree  of  the  cir- 
cuit court,  and   remanded  the  cause,  with 
instructions    to    dismiss    the    bill    without 
prejudice,   we    affirm   that    decree    without 
expressing  an  opinion  as  to  the  merits  of 
the  reasoning  upon  which  it  was  based. 
Affirmed. 


4S11]     *Mr.  Justice  Harlan,  dissenting: 

X  cannot  agree  to  the  opinion  in  this  case, 
tnd  will  briefly  state  the  reasons  for  my 
dissenting. 

^The  plaintiffs  in  error,  citizens  of  Greor- 
giwLt  brought  this  suit  in  equity  in  the 
circuit  court  of  the  United  States  for  the 
■oil them  district  of  Georgia,  against  the 
^^^^ndants  in  error,  corporations  of  several 
dtflTerent  states  other  than  Georgia.  The 
"■^lief  Bought  was  a  decree  enjoining  those 
•^*T>oration8  from  putting  in  force  and 
"^^intaining  in  Georgia  certain  rates  estab- 
lished by  agreement  among  themselves.  It 
•^'fta  to  me  that  this  case  could  have  been 
^»»p08ed  of  upon  the  authority  of  Balti- 
?*^»*e  &  O.  R.  Co.  v.  United  States,  recently 
r^><ied  [215  U.  S.  483,  ante,  292,  30  Sup.  Ct. 
^P-  164],  in  which  the  court  held,  in  sub- 
/f''*ce,  that  shippers  who  complain  of  rates 
.   /^Pted  by   interstate  carriers   cannot   ob- 


tain 


relief  by  an  original  suit  brought  in 


^y  oourt.  Federal  or  state,  but  must  make 
PplScation,  at  the  outset,  to  the  Interstate 


Coni 


^tierce   Commission.     This,   I   think,   is 


^Hat  need  have  been  said;  for,  whatever 


interpretation  was  given  to  the  judiciary 
act  of  1888  [25  Stat,  at  L.  433,  chap.  866, 
U.  S.  Comp.  Stat.  1901,  p.  508],  the  circuit 
court  would  have  been  required,  under  the 
case  just  cited,  to  decline  jurisdiction.  But 
the  court,  in  its  wisdom,  does  not  refer  to 
this  view  of  the  case,  and  deems  it  neces- 
sary to  determine  whether  the  plaintifTs, 
citizens  of  Georgia,  may,  under  the  judiciary 
act  of  1888,  considered  alone,  invoke  the 
jurisdiction  of  the  circuit  court,  held  in 
that  state,  against  the  defendant  corpora- 
tions of  other  states. 

If  I  correctly  interpret  the  opinion  of  the 
court,  it  proceeds  on  the  theory  that  if  the 
action  had  been  founded  alone  on  diversity 
of  citizenship,  the  suit — although  the  de- 
fendants were  corporations  of  other  states 
— could  have  been  maintained  in  the  United 
States  circuit  court  sitting  in  Georgia,  that 
being  the  state  of  the  residence  of  the 
plaintiffs.  But  as  the  plaintifTs  were  so 
unfortunate  as  to  possess,  and,  in  their 
pleadings,  to  assert,  in  addition  to  diversi- 
ty of  citizenship,  a  Federal  right,  and  to 
seek  to  have  that  right  protected  by  the 
*  Federal  court  against  the  illegal  acts  [512 
of  the  defendant  corporations,  they  must  now 
either  go  into  a  state  court  of  Georgia,  in 
order  to  obtain  the  desired  relief,  or  go  to 
the  respective  states,  however  distant, 
which  incorporated  the  defendants,  and  sue 
there.  Certain  cases  are  referred  to  as  re- 
quiring this  construction  of  the  act  of  1888, 
— McCormick  Harvesting  Mach.  Co.  v. 
Walthers,  134  U.  S.  41,  33  L.  ed.  833,  10 
Sup.  Ct.  Rep.  485;  Shaw  v.  Quincy  Min. 
Co.  145  U.  S.  444,  36  L.  ed.  768.  12  Sup. 
Ct.  Rep.  935;  and  Re  Kcasboy  &  M.  Co.  160 
U.  S.  221,  40  L.  ed.  402,  16  Sup.  Ct.  Rep. 
273.  But  I  cannot  perceive  that  there  was 
in  either  of  those  cases  such  a  question  as 
the  one  just  stated.  Neither  of  thorn  actu- 
ally involved  or  decided  any  such  question. 
The  McCormick  Case  was  a  suit  in  the  cir- 
cuit court  of  Nebraska,  by  a  citizen  of  that 
state,  against  an  Illinois  corporation,  hav- 
ing an  agent  in  Nebraska.  The  defendant 
pleaded  that,  as  it  was  not  an  inhabitant 
of  Nebraska,  it  could  not,  under  the  act  of 
1888,  be  sued  in  that  state.  But  this  plea 
was  overruled  by  the  court  lielow,  and  this 
court  held  that  the  McCormick  Company, 
although  not  an  inhabitant  of  Nebraska, 
was  liable  to  be  sued  in  the  Federal  court 
held  in  the  state  of  the  plaintiff's  residence. 
Nothing  more  was  involved  or  decided  in 
that  case.  The  Shaw  Case  was  a  civil  suit 
brought  in  the  Federal  court  sitting  In 
New  York,  by  a  citizen  of  Massachusetts 
a<::ainst  a  citizen  of  Micliicran.  But  al- 
though the  parties  were  citizens  of  difTer- 
ent states,  neither  the  plaintiff  nor  the  de- 
fendant resided  in  or  was  a  citizen  of  the 
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state  in  which  the  suit  was  brought.   Wluit 
was  really  involved  in  that  case,  and  what 
was  decided,  appears   from  the   last  para- 
graph of  the  opinion  of  this  court,  as  fol- 
lows: ''All  that  is  now  decided  is  that,  un- 
der the  existing  act  of  Congress,  a  corpora- 
tion incorporated  in  one  state  only  cannot 
be  compelled  to  answer  in  a  circuit  court 
of  the  United  States  held  in  another  state, 
in  which  it  has  a  usual  place  of  business, 
to  a  civil  suit,  at  law  or  in  equity,  brought 
by  a  citizen  of  a  different  state**     In  the 
Keasbey-Mattison  Case  it  appears  that  the 
suit  was  brought  in  the  Federal  court  of 
New  York  by  a  Pennsylvania  corporation 
against  a  Massachusetts  corporation.  What 
518]  *the  court  said  leaves  no  doubt  as  to 
what  was  intended  to  be  decided.    It  said: 
"This  suit,  then,  assuming  it  to  be  maintain- 
able under  the  act  of  1881  [21  Stat,  at  L.  502, 
chap.  138,  U.  S.  Comp.  Stat.  1901,  p.  3401], 
is. one  of  which  the  courts  of  the  United 
States  have  jurisdiction  concurrently  with 
the  courts  of  the  several  states.    The  only 
existing  act  of  Congress,  which  enablc<i  it 
to  be  brought  in  the  circuit  court  of  the 
United   States,   is  the  act   of   1888.     This 
suit  comes  within  the  terms  of  that  act, 
both  as  arising  under  a  law  of  the  United 
States    and   as    being   between   citizens   of 
different  states.     In  either  aspect,  by  the 
provisions  of  the  same  act,  the  defendant 
cannot  be  compelled  to  answer  in  a  district 
of  which  neither  the  defendant  nor  the  plain- 
tiff is   an   inhabitant"     Whatever   general 
expressions  are  to  be  found  in  the  opinions 
in  the  cases  cited,  neither  of  those  cases 
is  an  authority  for  the  broad,  unqualified 
statement   that   the   United   States   circuit 
court  held  in  a  state  of  which  the  plain- 
tiff is  a  citizen  may   not   take  cognizance 
of  a  suit  brought  by  him  in  a  Federal  court 
against    a    corporation    of    another    state., 
where  such  suit  presents  a  controversy  be- 
tween   citizens    of    different    states    and, 
in  addition,  discloses  the  fact  that  the  plain- 
tiff claims  a  Federal  right  which  needs  to 
be  protected  against  the  wrongful  or  illegal 
acts    of   the   defendant    corporation.     This 
proposition  is,  of  course,  subject  to  the  con- 
dition that  the  foreign  corporation,  by  hav- 
ing an  agency  in  Georgia  or  otherwise,  can 
be   reached   by   some   process   and   brought 
into  the  Federal  court  sitting  in  Georgia. 
It  is  inconceivable,  I  think,  that  Cong^ress 
intended  to  deprive  the  Federal  court  sit- 
ting in  the  state  of  the  plaintiff's  residence 
of  jurisdiction  to  protect  his  Federal  right, 
simply  because  it  appears  from  the  record 
that  the  defendant  and  the  alleged  wrong- 
doer  are    citizens    of   different    states.     It 
necessarily  follows  from  the  opinion  of  the 
SO0 


court  in  this  case  that  where  a  citizen  of 
another  state  is  sued  in  a  state  court,  and 
the  suit  involves  a  Federal  right  claimed 
by  the  plaintiff,  the  defendant  cannot  re- 
move the  case  to  the  Federal  court,  but 
must  remain  in  the  state  court  of  original 
jurisdiction,  and  there  defend  his  asserted 
Federal  right.  The  state  court  might  well 
say,  under  *the  opinion  just  delivered,  [614 
that  although  the  controversy  between  the 
parties  involves  Federal  rights,  and  presents 
a  controversy  between  citizens  of  different 
states,  as  well  as  one  arising  under  the 
Constitution  and  laws  of  the  United  States, 
it  is  a  suit  of  which  the  Federal  court  could 
not  take  cognizance  by  removal.  We  so 
say  because  such  a  case  could  not,  under 
the  court's  present  view  of  the  act  of  1888, 
have  been  originally  brought  in  that  court, 
and  because,  according  to  the  settled  doc- 
trines of  this  court,  no  case  can  be  removed 
from  a  state  court  to  a  Federal  court  which 
could  not  have  been  originally  brought  in 
the  latter  court.  Tennessee  v.  Union  &  P. 
Bank,  152  U.  S.  454,  38  L.  ed.  511,  14  Sup. 
Ct.  Rep.  654;  Arkansas  v.  Kansas  A,  T. 
Coal  Co.  183  U.  S.  185,  46  L.  ed.  144,  22 
Sup.  Ct.  Rep.  47;  Joy  v.  St.  I^uis,  201  U. 
S.  340,  341,  50  L.  ed.  780,  781,  26  Sup. 
Ct.  Rep.  478. 

I  recognize  the  fact  that  the  act  of  1888 
was  not  drawn  with  precision.  But  I  am 
of  opinion  that,  as  the  act  gives  the  circuit 
court  original  jurisdiction,  concurrent  with 
the  courts  of  the  several  states,  "of  all 
suits  of  a  civil  nature,  at  common  law  or  in 
equity,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  costs,  the 
sum  or  value  of  $2,000  ...  in  which 
there  shall  be  a  controversy  between  citi- 
zens of  different  states,"  the  intention  of 
Congress  would  be  best  effectuated  by 
holding  that  the  jurisdiction  of  the  circuit 
court  is  not  excluded,  in  a  controversy  lie- 
tween  citizens  of  different  states,  simply 
because  the  plaintiff,  who  sued  in  the  Fed- 
eral court  held  in  the  state  of  his  residence, 
asserts  a  Federal  right  and  seeks  to  have 
it  protected  against  the  illegal  acts  of  the 
defendant,  a  citizen  of  another  state;  pro- 
vided, always,  that  the  defendant,  if  a  cor- 
poration of  another  state,  may,  through 
agents  conducting  its  business  in  the  state 
where  the  suit  is  brought,  be  reached  by 
the  process  of  the  court,  and  subjected  to 
its  authority.  The  presence  in  the  case  of 
a  Federal  right  asserted  by  the  plainlilT 
ought  not  to  prejudice  him,  and  does  not»  I 
think,  alter  the  fact  that  the  controversy 
is  one  of  which  a  circuit  court  may  take 
cognizance,  because  it  is  a  controversy  Iio* 
tween  citizens  of  different  states. 
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lOOO.  North  Dakota  ex  bel.  Flahebtt  v.  Hanson.  616,  617, 618 

*  15]  •STATE  OF  NORTH  DAKOTA  EX  Prigg   ▼.    Pennaylvania,    16    Pet    639,     10 

REL.  R.  E.  FLAHERTY,  Plff.  in  Err.,  L.  ed.  1060;   Houston  v.  Moore,  6  Wheat 

V-  3,  6  L.  ed.  19;  Farmers*  k  M.  Nat.  Bank  v. 

O.  G.  HANSON,  Sheriff  of  the  County  of  Dearing,  91  U.  S.  29,  23  L.  ed.  196;  Easton 

Grand  Forks,  Stete  of  North  Dakota.  y^  lo^^,  188  U.  S.  220,  47  L.  ed.  452,  23 

/o      a    ^    -a        i.    f      J    C1K  KOT  \  Sup.   Ct   Rep.   288;    Ohio  v.   Thomas,   173 

(See  a  C.  Reporter's  ed.  615-527.)  ^/g    ^^^^  ^^  ^   ^^    ^^^^  ^^  g^p    ^^;  ^^ 

States  -  burdening  Federal  taxation  -  ^53;  Sturges  v.  Crowninshield,  4  Wheat  122, 

pnbllshing   and    registering   internal  4   L.  ed.   629;   Patterson   v.   Kentucky,  97 

revenne  receipt  —  police  power.  U.  S.  501,  24  L.  ed.  1115;  Webber  v.  Vir- 

The  requirement  that  receipts  for  the  pay-  ginia,  103  U.  S.  344,  26  L.  ed.  665;   Com. 

ment  of  the  Federal  internal  revenue  tux  y.   Petty,   96   Ky.   452,   29   L.R.A.   788,  29 

upon    the  business   of   selling   intoxicatinj,'  g.  w.  291 ;  Cranson  v.  Smith,  37  Mich.  309, 

liquors  be  registered  and  published  at  the  go  Am.  Rep.  514;  Hollida  v.  Hunt,  70  111. 

holder's  expense,  which  is  made  by  N.  D.  -^^    „„    .   "^  ^     '  ^„     p.  tt^u'        tai 

aet  of  Mar^  13,  1907.  is  not  a  valid  exci-  ^J^'  ^^^J^'^^J":  ?^         wkV     oV*^.^^^ 

cise  of  the  police  power,  but  is  invalid,  as  ^^^^s.  204;   Crittenden  v.  White,  23  Mmn. 

placing  a   direct  burden   upon   the   taxing  24,  23  Am.  Rep.  676;   People  v.  Kelly,  38 

power  of  the  Federal  government.  Cal.  147,  99  Am.  Dec.  360;   State  ▼.  Pike, 

(For  other  cases,  see  States,  06-116,  in  Digest  16  N.  H.  83. 
Sup.  CL  1908.] 

No  appearance  for  defendant  in  error. 

[No.  47.] 

Mr.  Justice  White  delivered  the  opinion 

Submitted  November  29,  1909.    Decided  Jan-  of  the  court: 

uary  17,  1910.  By  §  18  of  the  act  of  February  8,  1875, 

chap.  36,  18  Stat,  at  L.  307,  as  amended  hy 

IN  ERROR  to  the  Supreme  Court  of  the  §  4  of  the  act  of  March  1,  1879,  chap.  125, 

State  of  North  Dakota  to  review  a  judg-  20  Stat,  at  L.  333,  U.  S.  Conip.  Stat.  1901, 

ment  denying  relief  by  habeas  corpus  to  a  p.   2100,  a  special   tax  of  $25   is  imposed 

person  in  custody  on  the  charge  of  violating  on  retail  dealers  in  liquors,  as  therein  de- 

a  statute  of  that  state  requiring  the  holder  6ned,  and  a  tax  of  $20  on  a  retail  dealer  in 

of  a  Federal  internal  revenue  tax  receipt  to  malt  liquors.     By  Rev.  Stat.  §§  3232  and 

register  and  publish  the  same.    Reversed.  3233   (U.  S.  Comp.  Stat.  1901,  p.  2091),  a 

See  same  case  below,  16  N.  D.  347,  113  person  is  forbidden  to  engage  in  or  carry  on 

N.  W.  371.  any   trade  or  business  made  subject  to  a 

The  facta  are  stated  in  the  opinion.  special  tax  until  the  tax  has  been  paid;  and 

>#      "Kij        J    -E^  ^        u    'XAJ    XI.  it  is  made  the  duty  of  one  engaging  in  a 

Mr.    Edward    Engerud    submitted    the  .,  ..  ..v  •!*««- 

«        1  •  i.'i»  •  ■»#  T%     •  1  trade  or  business  on  which  a  special  tax  is 

canse  for  plaintiff  in  error.    Messrs.  Daniel  .  j  v     i       ♦x  •  x         -xu  xu    rie«o 

-.„,,     %.,oT^  j^  .  imposed  by  law  'to  register  with  the  [518 

B.   Holt»   John   S.   Frame,   and  Ceorge   A.        '.    .        v  .,      ,•  *  •  f,*!..  l*„i^ 

„  ^  xu    u  •  *  collector  of  the  district  "his  name  or  style. 

Bangs  were  on  the  brief:  ,  -        .,  .     ,  u     •-  «-    I-j 

«*  XL    1  •        X       X  <      XI.  X  place  of  residence,  trade   or  business,  and 

Because  the  language  is  not  apt  for  that  f,        ,  ,  u  x     j  u    •     «-  «- 

.,         X  J  X  XX  the  place  where  such  trade  or  business  is 

purpoBC.  the  ^t  does  not  purport  to  regu-  ^^  ^^  ^^^.^^  ^^,.     j^  ^^^  ^^^    ^^^^ 

late  the  busmess  of  dealing  m  malt  and  ^  ^.^^^  ^^  ^^^^^^^  ^^  ^^^  ^^^  ^^  February 

„       ,*'"**'"*Tir     i     ,no  TT    e    roa   oT  T  27,  1877,  chap.  69,  19  Stat,  at  L.  248,  U.  8. 

Jtfi^^     1^  «       iJ'n  -.^^'r/^  Co-"?-  Stat.  1901    p.  2093,  requires  every 
ed.  812,  2  Sup,  Ct  Rep.  832;  United  States  ^  .*  ^        u     -     L  «,„^«  is- 

T.  Fisher,   2   Cranch,   358.   2   L.   ed.   304;  P"«°°  engaging  m  any  bu8u.o,s  made  l.a- 

United  State,  v.  Wi  tberg;r,  6  Wheat  95,  "«  ^  »  "P^^?  *"''  "''"'P'     ^,rii^  hi.  « 

R  T      J    ..«     TT  .X  J  OX  X  TT     X     II    fl  to  place  and  keep  conspicuously  m  his  es- 

5  L.  ed.  42;  United  States  v.  Hartwell,  6  .   ,  f.  ,  _     .  /^      g\      .  _:  ^n  „^„„,^« 

W  n  90K   10  T      A   QQO  tablishraent  or  place  of  business  all  stamps 

wail.  3»5,  38  L..  ed   «JZ.  denoting  the  payment  of  said  special  tax, 

Xne  act  is  an  unlawful  interference  with         ,       ^  ...      ''^^    ox^^a  r«-  «»»»^.»«..i:<.»-a 

p  .     -  ...  and  penalties  are  ainxed  for  noncompliance. 

era    regu  *  >o»i.        .   «,   .„   -^    ^     -„.  So  also  anyone  carrying  on  a  business  made 

Bowman  v.  Chicago  &  N.  W.  R.  Co.  125  ,.  ,|     .^      „«««:«i  *«.,  ...uk^,.*  «„«^««f  ^t 

Ti  Q  ^Te   oi  T      JHM   n  T  X        r^        t>  liable  to  a  special  tax  without  payment  of 

L    .*^i'  "  ^?*'»'"'' ii°*'/„";<.^°  ^u^'P-  the  tax  is  subject  to  fine  and  imprisonment 

8M    8  Sup    C*.   Rep    689     1002;    Rhodes  „„j^^      jg  „j  |^^  ^^^  „j  18^5 

«  T'   "n*  ^V,  ^-   ■*«'.  *^  ^n  "f:  u°®^'       By  other  sections  of  the  Revised  Statute. 

ILJ"**:,    ^   J^^:    ««'.T    frJ-  it  is  provided  as  follows. 

M«yl«iid,   4   Wheat.   316.   4  L.  ed.   S70;       ..g^^    3240.     Each   collector  of  internal 

^T  revenue  shall,  under  regulations  of  the  Com- 

NoTi— For  a  discussion  of  police  power  miggioner  of  Internal   Revenue,   place   and 

s^jerally — see  notes  to  State  v.  Marshall,  .  ^^_  ««„««;«„«.,oI,t  ;«  in*.  «ik««    f«i.  nnKitn 

1  L.R.A:  61;  State  v.  Schlemmer,  10  URJl.  !^^^P  conspicuously  in  his  office    for  public 

J5;  Electric  Improv.  Co.  v.  San  Francisco,  inspection,  an  alphabetical  list  of  the  names 

J*L.R.A.  131;  and  Barbier  v.  Connolly,  28  o^  a^*  persons  who  shall  have  paid  special 

^  ^.  U.  8.  923.  taxes   within   his  district,  and  shall  state 
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thereon  the   time,  place,  and  business   for 
which   such  special   taxes   have   been  paid. 

"Sec.  3243.  The  payment  of  any  tax  im- 
posed by  the  internal-revenue  laws  for  car- 
rying on  any  trade  or  business  shall  not  be 
held  to  exempt  any  person  from  any  pen- 
alty or  punishment  provided  by  the  laws  of 
any  state  for  carrying  on  the  same  within 
such  state,  or  in  any  manner  to  authorize 
the  commencement  or  continuance  of  such 
trade  or  business  contrary  to  the  laws  of 
such  state,  or  in  places  prohibited  by  mu- 
nicipal law;  nor  shall  the  payment  of  any 
such  tax  be  held  to  prohibit  any  state  from 
placing  a  duty  or  tax  on  the  same  trade  or 
business,  for  state  or  other  purposes." 

The  state  of  North  Dakota,  on  March  13, 
1907,  enacted  a  law  requiring  a  registration 
and  publication  of  any  receipt,  stamp,  or 
license,  showing  the  payment  of  the  special 
tax  levied  under  the  laws  of  the  United 
519]  'States  upon  the  business  of  sell- 
ing distilled,  malted,  and  fermented  li- 
quor. Briefly,  the  law  provides  as  fol- 
lows: A  notice  of  the  particulars  con- 
tained in  the  receipt  or  license,  and 
other  details  respecting  the  place  wher« 
the  tax  receipt  or  license  is  posted,  etc., 
is  required  to  be  made  for  three  wcekM 
in  official  newspapers,  and  the  fees  for  pub- 
lication are  declared  to  be  the  same  "as 
allowed  by  law  for  the  publication  of  other 
legal  notices."  The  holder  of  the  receipt 
or  license  is  also  required  to  place  and  keep 
posted,  at  all  times,  with  the  government 
tax  receipts  or  license,  an  affidavit  of  the 
fact  of  publication  and  the  obtaining  of 
such  license,  etc.,  together  with  a  copy  of 
the  notices  or  advertisements.  A  duly  au- 
thenticated copy  of  the  tax  receipt  or  li- 
cense 18  required  to  be  filed  with  a  named 
official,  to  whom  a  ten -dollar  filing  fee  is  to 
be  paid,  and  such  ofTicial  is  required  to  pub- 
lish, in  certain  official  newspapers,  the  first 
week  in  each  month,  a  list  of  all  such  tax 
receipts  or  licenses  filed  during  the  previous 
month,  such  notice  to  be  published  one  week 
in  each  newspaper. 

Upon  complaint  made  before  a  commit- 
ting magistrate  for  the  county  of  Grand 
Forks,  state  of  North  Dakota,  R.  E.  Flaher- 
ty, by  the  name  of  R.  C.  Flarty,  was  held  to 
answer  upon  a  charge  of  neglecting  to  regis- 
ter and  publish  a  government  receipt  for  the 
payment  of  an  internal  revenue  tax  on  the 
business  of  a  retail  dealer  in  malt  liquors. 
Having  been  committed  to  the  custody  of 
the  sheriff,  Flaherty  unsuccessfully  made 
application  for  a  writ  of  habeas  corpus  to  a 
judge  of  the  state  district  court.  After- 
wards a  similar  application  was  made  to 
the  supreme  court  of  the  state,  and  the 
writ  was  granted  by  that  court,  but,  upon 
SOS 


hearing,  the  writ  was  quashed.  16  N.  D.  347, 
113  N.  W.  371.  This  writ  of  error  was 
thereupon  prosecuted. 

The  detention  complained  of  was  asserted 
to  be  illegal  upon  the  ground  that  the  law 
upon  which  the  prosecution  was  based  was 
repugnant  to  the  state  and  Federal  Con« 
stitutions.  We,  of  course,  have  to  deal 
solely  with  the  claim  of  alleged  repugnancy 
to  the  Constitution  of  the  United  States. 

*The  law  of  North  Dakota,  which  we  [520 
have  already   summarized,   is  in  the   mar- 

gin.f 

The  state  court  was  of  opinion  that  the 
law  made  the  person  *who  had  paid  [521 
the  special  United  States  tax  and  taken  a 
receipt  therefor  subject  to  the  burdens 
which  the  law  imposed,  wholly  without  ref- 
erence to  whether  such  person  so  paying  the 
tax  *and  taking  the  receipt  had  post-  [522 
ed  the  same,  as  required  by  the  laws  of  the 
United  States,  or  done  any  act  within  the 
state.    The  court  said: 

"The  argument  of  petitioner's  counsel,  to 
the  effect  that  the  act  applies  only  to  those 
persons  who  have  complied  with  the  Federal 

tAn  Act  Providing  for  the  Publication  and 
Registration  of  Special  Tax  Receipts  or 
Licenses  from  the  Government  of  the  Unit- 
ed SUtes  to  Sell  Distilled,  Malt,  and  Fer- 
mented   Liquors,    Issued    to    Persons    in 
North  Dakota,  the  Payment  and  Collection 
of  Registration  Fees  and  Publication  Fees, 
Regulating  the  Posting  and  Exhibiting  of 
Such  Tax  Receipts  of  Licenses,  Prescribing 
the  Duties  of  Officials  and   Owners   and 
Lessors  of  Property  in  Relation  Thereto, 
Prescribing  Penalties  for  Failure  to  Per- 
form   the   Duties   Prescribed,   and   Other 
Regulations  Pertaining  to  the  Sale  of  In- 
toxicating Liquors. 
Be  it  enacted  by  the  Legislative  Assembly 
of  the  State  of  North  Dakota: 
Sec.  1.  Liquor  License.   Tax  Receipt  Must 
Be  Registered. — Every  receipt,  stamp,  or  li- 
cense showing  payment  of  the  special   tax 
levied  under  the  laws  of  the  United  States 
upon  the  business  of  selling  distilled,  malt, 
or  fermented  liquor,  issued  to  or  held  by  any 
person,  firm,  or  corporation  in  this  state, 
shall  be  registered  and  published  as  in  this 
act  required. 

Sec.  2.  Notice  to  Be  Published.  Contains 
What. — Immediately  upon  posting  or  dis- 
playing the  special  tax  receipt  or  license 
mentioned  in  said  §  1  of  this  act,  as  required 
under  government  regulations,  it  shall  be  the 
duty  of  the  person  in  whose  name  such  tax 
receipt  or  license  is  issued  to  cause  to  be  pub- 
lished for  three  successive  weeks  in  the  official 
newspaper  of  the  county,  and  for  the  same 
period  in  the  official  newspaper  of  the  city, 
within  an  incorporated  city,  a  notice  whieh 
shall  contain  the  following  information: 
Name  of  person  to  whom  the  government  tax 
receipt  or  license  is  issued;  date  of  speeial 
tax  receipt  or  license;  description  of  prop- 
erty where  said  tax  receipt  or  license  is  pom- 
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statute  with  reference  to  posting  the  re- 
ceipts for  the  payment  of  such  tax  is,  we 
think,  unsound.  While  §  2  of  the  act,  when 
given  a  literal  construction,  and  without 
eonsidering  the  other  portions  of  the  act, 
would  appear  to  sustain  petitioner's  con- 
tention in  this  respect,  we  think  it  apparent 
that  when  the  whole  act  is  construed  to- 
gether, the  legislative  intent  that  the  same 
shall  apply  to  all  who  have  paid  the  Federal 
tax  is  apparent,  and  such  intent  must  be 
given  effect," 

Considering  the  contention  that  the  sole 
purpose    was    to    burden    the    person    who 


made  a  payment  of  a  tax  to  the  United 
*States,  and  thus  in  effect  hinder  the  [523 
making  of  such  payments,  the  court  said: 
"Such  is  not  the  scope  nor  intent  of  the 
act,  as  we  construe  it,  but,  on  tlie  contrary, 
the  obvious  purpose  sought  to  be  accom- 
plished by  its  enactment  was  to  furnish 
knowledge  to  the  public  and  all  concerned  of 
the  fact  that  the  persons  who  have  paid  such 
tax  to  the  government  are  or  may  become 
engaged  in  the  business  of  selling  intoxicat- 
ing liquors  contrary  to  the  laws  of  this 
state.  Its  purpose,  in  other  words,  was 
solely  to  furnish  knowledge  to  aid  in  the 


ed,  and,  if  within  an  incorporated  city,  the 
number  of  the  lot  and  block  and  street  num- 
ber, and  setting  forth  specifically  the  room, 
building,  or  place  where  said  tax  receipt  or 
license  is  posted;  the  name  of  the  owner  and 
the  name  of  the  lessor  of  the  property  in 
'which  said  tax  receipt  or  license  is  posted. 
Vpon  discontinuance  of  business  or  removal 
of  iphe  special  tax  receipt  or  license  men- 
tioned in  §  1  of  this  act  to  anotlier  building 
«r  place,  a  similar  notice  containing  the  in- 
formation prescribed  in  this  section  shall  be 
published  la  the  same  manner  prescribed 
nerein,  and  setting  forth  further  the  fact  of 
removal,  giving  date  and  description  of  place 
to  which  such  removal  is  made  as  fully  as  in 
the  original  notice. 

Sec.  3.  Copy  of  Receipt  Filed  with  Audit- 
or.— It  shall  be  the  further  duty  of  any 
person  to  whom  a  tax  receipt  or  license  from 
the  government  of  the  United  States  is  issued, 
as  mentioned  in  §  1  of  this  act,  to  file  a 
duly  authenticated  copy  of  the  same  before 
or  immediately  upon  posting,  if  in  an  in- 
corporated city  with  the  city  auditor,  other- 
wise with  the  county  auditor  of  the  county, 
tnd  pay  a  fee  for  the  filing  thereof  of  $10, 
which  fee  shall  be  turned  into  the  general 
fund  of  the  city  or  county,  as  the  case  may 
he. 

Sec.  4.  Auditor  Publishes  List  of  Licenses. 

"^The  city  auditor,   if  in   an   incorporated 

^ity,  or  county  auditor,  if  not  within  an  in- 

J^orporated  city,  shall   be   required   to   pub- 

'*  ^h  in  the  official  newspaper  of  the  city  and 

^^.ch  of  the  official  newspapers  of  the  coun- 

^^^,  the  first  week  in  each  month,  a  list  of  all 

^^ich  tax  receipts  or  licenses  filed  during  the 

^^^vious  month,  such  notice  to  be  published 

^^e  week  in  each  newspaper. 

Sec.  5.  Fees  for  Publication.    Copy  Post- 

I. — The  fee  for  publication  of  notices  re- 

^^>]ired  under  this  act  shall  be  the  same  as 

llowed  by  law  for  publication  of  other  legal 

.oticea,  and  the  publisher  may  require  the 

ee  for  such  publication  to  be  paid  in  ad- 

ance.     Upon  the  expiration  of  the  puhlica- 

ion  required  by  this  act,  the  publisher  or 

lanager  of  the  newspaper  in  which  said  no- 

Jce  is  published  shall  make  an  affidavit  of 

>ublication,  with  a  copy  of  the  advertise- 

^nent   attached   thereto,   together  'with   the 

^Dopy  of  notice  or  advertisement  referred  to 

herein,  shall  be  posted  and  remain   posted 

«t  all  times  with  the  tax  receipt  or  license 

^«ferred  to  in  §  1  of  this  act 

54  Ii.  ed. 


Sec.  6.  Owner  of  Premises  Must  Publish, 
When  Penalty  for  Failure. — In  case  the  per- 
son to  whom  the  tax  receipt  or  license  re- 
ferred to  in  §  1  of  this  act  shall  be  issued 
shall  fail  to  cause  to  be  published  the  notice 
required  by  this  act,  it  shall  be  the  duty  of 
the  owner  or  lessor  of  the  premises  where- 
on or  wherein  the  tax  receipt  or  license  from 
the  government  of  the  United  States  referred 
to  in  §  1  of  this  act  shall  be  posted,  to  cause 
such  advertisement  to  be  published  as  in 
this  act  required,  and  if  such  owner  or  lessor 
shall  knowingly  fail  to  do  so,  he  shall  be 
guilty  of  a  misdemeanor. 

Sec.  7.  Duty  of  Officers.— It  shall  be  the 
duty  of  every  sheriff,  deputy  sheriff,  con- 
stable, mayor,  marshal,  police  judge,  and 
police  officer  of  any  city  or  town  having 
knowledge  of  any  violation  of  the  provisions 
of  this  act  to  notify  the  state's  attorney 
of  the  fact  of  such  violation,  and  to  fur- 
nish him  the  names  of  any  witnesses  within 
his  knowledge  by  whom  such  violation  can 
be  proven.  If  any  such  officer  shall  fail  to 
comply  with  the  provisions  of  this  section, 
he  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction,  in  addition  to  the  punish- 
ment therefor  prescribed  by  law,  shall  for- 
feit his  office.  For  failure  or  neglect  of 
official  duty  in  the  enforcement  of  this  act 
any  of  the  city  or  county  officers  herein  re- 
ferred to  may  be  removed  by  civil  action. 

iSec.  8.  Duty  of  County  Auditor. — It  shall 
be  the  duty  of  the  county  auditor  of  each 
county  to  apply  to  the  internal  revenue  de- 
partment of  the  government  of  the  United 
States  the  first  week  in  each  month  for  a 
list  of  all  special  tax  receipts  or  licenses 
mentioned  in  §  1  of  this  act,  issued  to  per- 
sons within  his  county,  naming  the  persons, 
date,  and  places,  and  the  same  shall  be  im- 
mediately published  one  week  in  each  of 
the  official  newspapers  of  the  county  and 
city.  The  cost  of  procuring  such  informa- 
tion, upon  filing  of  a  duly  verified  voucher, 
shall  be  paid  by  the  county  as  other  county 
expenses  are  paid. 

Sec.  9.  Penalty. — Failure  on  the  part  of 
any  person  to  comply  with  the  provisions  of 
this  act  shall  constitute  a  misoemeanor. 

Sec.  10.  Emergency. — Whereas,  it  is  de- 
sirable that  the  publicity  required  by  this 
act  shall  begin  as  soon  as  possible,  an  emer- 
gency exists,  and  this  act  shall  be  in  force 
from  and  after  its  passage  and  approval. 

Approved  March  13,  1907. 

^^^ 
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enforcement  of  our  statute  against  the  un- 
lawful traffic  in  intoxicating  liquors. 

'^he  legislature,  in  enacting  this  law, 
merely  did  what  it  had  the  unquestioned 
right  to  do  under  the  police  power  of  the 
state.  Such  power  is  very  broad,  and  is 
limited  only  by  the  Constitution  and  laws 
of  the  United  States  and  the  Constitution 
of  this  state.  That  the  legislature  has  the 
right,  within  the  police  power  of  the  state, 
to  provide  that  the  possession  of  an  inter- 
nal revenue  tax  receipt  for  the  payment  of 
the  government  tax  upon  the  occupation 
of  retail  dealer  in  fermented  and  distilled 
liquors  shall  constitute  prima  facie  evidence 
that  the  possessor  is  violating  or  has  violat- 
ed the  prohibition  law  of  this  state  is  too 
well  settled  to  admit  of  serious  doubt.  23 
Cyc  Law  k  Proc  p.  255  and  cases  cited. 
Yet  such  a  law  is  no  less  free  from  the  ob- 
jection urged  by  petitioner's  counsel  than 
is  the  act  in  question..  If  such  a  law  is 
eonstitutional,  then  why  cannot  the  legis- 
lature also  enact  a  law  making  it  a  public 
offense  for  any  citizen  of  the  state  to  pro- 
cure such  a  receipt,  and  neglect  or  refuse 
to  furnish  a  public  record  thereof,  and  to 
give  the  most  complete  publicity  to  the  fact 
of  its  issuance?  Such  a  law  would  certainly 
have  a  tendency  to  aid  in  the  better  en- 
forcement of  the  law  against  such  illegal 
traffic,  and  we  are  aware  of  no  provision, 
either  in  the  Federal  Constitution  or  stat- 
utes, or  in  the  Constitution  of  the  state, 
which  directly  or  impliedly  prohibits  such 
legislation." 

As  thus  interpreted,  the  law  was  held 
624]  not  to  be  repugnant  to  *the  Constitu 
tion  of  the  United  States,  and  to  be  but  a 
lawful  exercise  of  the  police  power  of  the 
state  to  regulate  the  traffic  in  liquor  within 
the  state. 

The  errors  assigned  insist  that  the  stat- 
ute, as  thus  construed,  is  repugnant  to  the 
Constitution  of  the  United  States:  First, 
because,  under  the  guise  of  the  exertion  of 
the  police  power  of  the  state,  the  law  really 
imposes  a  burden  directly  upon  the  exertion 
by  the  government  of  the  United  States  of 
its  lawful  power  of  taxation,  and  because, 
even  if  this  be  not  the  case,  the  conditions 
and  requirements  of  the  statute  are  so  in 
conflict  with  the  act  of  Congress  concern- 
ing the  payment  of  the  tax  and  the  is- 
suance of  the  receipt  as  to  amount  to  a 
direct  burden  upon  the  constitutional  power 
of  Congrress  to  tax. 

The  propositions,  which  are  in  substance 
one  and  the  same,  we  think  are  well 
founded.  Under  the  construction  placed 
upon  the  statute  by  the  court  below  we  see 
no  escape  from  the  conclusion  that  it  im- 
mediately and  directly  places  a  burden  upon 
110 


the  lawful  taxing  power  of  the  United 
States,  or,  what  is  equivalent  thereto,  places 
the  burden  upon  the  person  who  pays  the 
United  States  tax,  solely  because  of  the 
payment  of  such  tax,  and  wholly  without 
reference  to  the  doing  by  the  person  of  any 
act  within  the  state  which  is  subject  to  the 
regulating  authority  of  the  state.  That  the 
attempted  exertion  of  such  a  power  is  re< 
pugnant  to  the  Constitution  of  the  United 
States  is  so  elementary  as  to  require  noth- 
ing but  statement.  We  place  in  the  mar- 
gin,! however,  a  few  of  the  numerous  eases 
in  which  the  principle  has  been  announced 
or  recognized. 

*But  if  the  mere  form  in  which  the  [626 
burdens  imposed  by  the  statute  be  disregard- 
ed  and  their  essence  be  considered,  neverthe- 
less we  are  of  the  opinion  that  the  statute 
must  be  held  to  be  repugnant  to  the  Con- 
stitution of  the  United  SUtes.  Tliis  fol- 
lows, because  it  is  clear  that,  in  principle, 
a  state  may  not  so  exert  its  police  power 
as  to  directly  hamper  or  destroy  a  lawful 
authority  of  the  government  of  the  United 
States.  Here,  again,  the  doctrine  is  ele- 
mentary, and  finds  clear  and  consistent  ex- 
pression in  the  cases  previously  cited.  Its 
potentiality,  however,  as  applied  to  the  case 
in  hand,  is  so  pointedly  illustrated  by  the 
case  of  United  SUtes  v.  Snyder,  149  U.  S. 
210,  37  L.  ed.  705,  13  Sup.  Ct.  Rep.  846, 
that  we  briefly  refer  to  that  decision.  In 
that  case  a  circuit  court  of  the  United 
States  had  refused  to  enforce,  in  favor  of 
the  United  States,  a  lien  upon  Teal  estate 
for  taxes  under  the  internal  revenue  laws, 
on  the  ground  that  the  lien,  or  assessment 
for  the  tax,  had  not  been  recorded  in  the 
mortgage  records  for  the  parish  of  Orleans, 
where  the  real  estate  in  question  was  sit- 
uated, as  required  by  the  laws  of  Louisiana, 


tM'Culloch  V.  Maryland,  4  Wheat  405, 400, 
436,  4  L.  ed.  601,  608;  Gibbons  v.  Ogden»  0 
Wheat.  1,  210,  6  L.  ed.  23,  73;  Osboni  ▼. 
Bank  of  United  SUtes,  9  Wheat.  738,  0  L. 
ed.  204;  Brown  v.  Maryland,  12  Wheat  448» 
449,  6  L.  ed.  688,  689;  Willson  v.  Black 
Bird  Creek  Marsh  Co.  2  Pet  251,  7  L.  ed. 
414;  License  Cases,  5  How.  523,  524,  629, 
12  L.  ed.  264,  265,  267;  Sinnot  v.  Davenport. 
22  How.  227,  16  L.  ed.  243,  Pollock  ▼. 
Farmers'  Loan  k  T.  Co.  157  U.  S.  429,  584, 

39  L.  ed.  759,  820,  15  Sup.  Ct  Rep.  073; 
Davis  V.  Elmira  Sav.  Bank,  161  U.  8.  283, 

40  L.  ed.  701,  16  Sup.  Ct  Rep.  502;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Haber.  169  U.  8. 
613,  625,  626,  42  L.  ed.  878,  882,  883,  18 
Sup.  Ct.  Rep.  488;  Owensboro  Nat  Bank  v. 
Owensboro,  173  U.  S.  667,  43  L.  ed.  852,  10 
Sup.  Ct.  Rep.  557;  Knowlton  v.  Moore,  178 
U.  S.  59,  44  L.  ed.  977,  20  Sup.  Ct  Rep. 
747;  Plummer  v.  Coler,  178  U.  S.  117,  44 
L.  ed.  999,  20  Sup.  Ct  Rep.  829;  Reid  ▼. 
Colorado,  187  U.  S.  151,  47  L.  ed.  116,  23 
Sup.  Ct.  Rep.  92. 

216  V.  8. 
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and  that  the  proceeding  to  enforce  the  lien 
liad    not   been   brought   within   the   period 
fixed  by  the  state  law.     The  circuit  court, 
therefore,  in  effect,  had  held  that  it  was  in 
the  power  of  the  state  to  burden,  control, 
or  regulate  the  right  of  the  United  States 
to  assess  and  collect  taxes  under  its  con- 
stitutional power  of  taxation.     In  deciding 
that  this  view  was  unsound,  it  was  said: 

"The  power  of  taxation  has  alwajs  been 
regarded  as  a  necessary  and  indispensable 
incident  of  sovereignty.    A  government  that 
cannot,  by  self-administered  methods,  col- 
lect from  its  subjects  the  means  necessary 
to  support  and  maintain  itself  in  the  ex- 
ecution of  its   functions,  is  a  government 
merely  in  name.     If  the  United  States,  pro- 
ceeding in  one  of  their  own  courts,  in  the 
collection  of  a  tax  admitted  to  be  legitimate, 
can   be   thwarted   by   the   plea  of  a  state 
statute  prescribing  that  such   a   tax   must 
be  assessed  and  recorded  under  state  regu- 
lation, and  limiting  the  time  within  which 
such  tax  shall  be  a  lien,  it  would   follow 
that  the  potential  existence  of  the  govern - 
526]  ment  *of  the  United  States  is  at  the 
mercy  of  state  legislation. 

"Moreover,  it  scarcely  seems  necessary  to 
look   beyond   the  Constitution   itself   for  a 
decisive  reply  to  the  question  we  are  now 
considering.    The  eighth  section  of  the  first 
article  declares  that  'the  Congress  shall  have 
power  to  lay  and  collect  taxes,  duties,  im- 
posts, and  excises     .     .     .    but  all  duties, 
imposts,    and     excises     shall     be     uniform 
throughout  the  United  States.'    The  power 
to  impose  and  collect  the  public  burthens 
is  here  given  in  terms  as  absolute  as  the 
language    affords.     The    provision    exacting 
uniformity   throughout   the   United   States 
itself  imports  a  system  of  assessment  and 
collection  under  the  exclusive  control  of  the 
^neral  government.    And  both'  the  grant  of 
^he  power  and  its  limitation  are  wholly  in- 
consistent   with    the   proposition    that    the 
^ates  can  by  legislation  interfere  with  the 
^%sessment  of  Federal  taxes,  or  set  up  a 
^^tnitation  of  time  within  which  they  must 
collected." 
Undoubtedly,  as  suggested  by  the  court 
ilow,  there  are  decisions  of  state  courts 
molding  that,  in  a  proceeding  to  enforce  a 
malty  or  to  punish  for  a  violation  of  a 
^"tate  law  as  to  the  sale  of  liquor,  the  pay- 
^^ent  of  the  special  United  States  tax  and 
iking  of  a  receipt  therefor  by  the  defend- 
it  may  be  offered  in  evidence,  and  creates 
prima  facie  presumption  that  the  person 
tying  the  tax  and  holding  the  receipt  was 
mgaged   in  the  business  of  selling   liquor. 
Ithout  in  anywise  intimating  an  opinion 
to  the  soundness  of  the  decisions  thus 
'^^ferred  to,  and  assuming  only  for  the  pur- 
^K)se  of  the  argument  their  correctness,  we 
«4  li.  ed. 


yet  fail  to  see  how  in  any  respect  they 
can  be  considered  persuasive  as  to  the  com- 
patibility of  the  statute  here  under  con- 
sideration with  the  Constitution  of  the 
United  States. 

Nor  is  there  merit  in  the  contention  that 
the  cases  of  Allen  v.  Riley,  203  U.  8.  347, 
51  L.  ed.  216,  27  Sup.  Ct.  Rep.  95,  8  A. 
&E.  Ann.  Cas.  137,  Woods  v.  Carl,  203 
U.  S.  358,  51  L.  ed.  219,  27  Sup.  Ct.  llcp. 
99,  and  Ozan  Lumber  Co.  v.  Union  Crunty 
Nat.  Bank,  207  U.  S.  251,  52  L.  ed.  195,  28 
Sup.  Ct.  Rep.  89,  tend  to  support  the  propo- 
sition that  the  statute  in  question  was  a 
valid  exercise  of  the  i>olice  power  of  the  state, 
and  not  a  *  direct  burden  upon  the  tax-  [527 
ing  power  of  the  government  of  the  United 
States.  In  the  cases  relied  upon  it  was  but 
held  that  certain  state  statutes  regulating 
the  sale  within  a  state  of  patent  rights  or 
patented  articles  were  valid  because  but  a 
reasonable  exertion  of  the  police  powers  of 
the  state  over  acts  done  in  the  state,  and 
were  hence  not  inconsistent  with  the  le^ris- 
lation  of  Congress  over  the  subject.  Hut 
that,  as  we  have  stated,  is  not  the  character 
of  the  legislation  here  involved.  Indeed, 
testing  the  provision  of  the  law  under  con- 
sideration by  the  criterion  of  reasonableness 
which  was  applied  in  the  cases  relied  upon, 
it  becomes  manifest  that  the  act  here  in 
question  is  directly  antagonistic  to  the  legis- 
lation of  Congress  concerning  the  subject 
with  which  the  state  statute  deals,  since 
that  statute  adds  onerous  burdens  and  con- 
ditions in  addition  to  those  for  which  the 
act  of  Congress  provides,  and  which  bur- 
dens are,  therefore,  inconsistent  with  the 
paramount  right  of  Congress  to  exert,  with- 
in the  limits  of  the  Constitution;  an  un- 
trammeled  power  ot  taxation. 

Reversed  and  remanded. 

The    Chief    Justice,    Mr.    Justice    BIc- 
Kenna,  and  Mr.  Justice  Uolnies  dissent. 


JOHN  A.  BRILL  and  the  J.  G.  Brill  Com- 

pany,  Appts., 

V. 

WASHINGTON  RAILWAY  k  ELECTRIC 

COMPANY. 

(See  S.  C.  Reporter's  ed.  527-533.) 

Patents  —  Invention  —  car  track  —  in- 
fringement. 

The  Brill  patents,  Nos.  627,898  and  627. 

900,    for    improvements    in   car    trucks,    in 

which  the  .only  element  of  novelty,  if  any,  is 
• 

Note. — As  to  what  constitutes  infringe- 
ment of  patent — see  notes  to  Rover  v. 
Toupe,  .36  L.  ed.  U.  S.  1073,  and  Dashiell  v. 
Grosvcnor,  40  L.  ed.  U.  S.  1025. 
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tbe  Buspenainn  of  the  BemielHptie  aprin^ 
■upporting  tliE  car  body  bj  spring  or  elastic 
links  connected  with  th«  side  frume  of  the 
truck  bj  a.  pin  having  a  universal  ball-antl- 
Bocket  joint  at  the  point  of  connection,  are 
not  infringed  by  a  device  which  does  not 
use  a  ball  and  socket,  but  instead  b  ri^id 
link,  sup])orted  by  a  relatively  unyieldln;; 
spiral  ipring  in  the  fTame  of  the  truck. 
IFor  orliev  mca,  see  Patents,  289-304,  982- 
lUOl,  Id  DIeest  Sup.  CL  1908.] 

[No.  66.] 


APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a  de- 
cree which  Affirmed  a  decree  of  the  Supreme 
Court  of  the  District,  dismjasing  ttie  bill  in 
A  suit  to  restrain  the  infringement  of  a  pat- 
ent.   Affirmed. 

See  same  cafe  below,  30  App.  D.  C.  2S&. 

The  facts  are  stated  in  the  opinion. 

MeBsrs.  Francis  Rawie  and  lYederick 
P.  Fish  argued  the  cause,  and,  with  Mr. 
Melville  Church,  flied  a  brief  tor  appcllantai 

The  question  of  inveotion  muat  be  deter- 
mined not  by  the  alleged  obviouanesa  of  on 
invention,  after  the  event,  but  by  examining 
the  history  of  tbe  invention  and  the  snte- 
cedent  attempts  of  preceding  inventors. 

Keystone  Mfg.  Co.  v.  Ailoms,  161  U.  S. 
13»,  38  L.  ed.  103,  14  Sup.  Ct.  Rep.  2D5; 
C.  ft  A.  Potts  4  Co.  V.  Crcager,  155  U..S. 
607,  COS,  30  L.  ed.  276,  270,  16  Sup.  Ct. 
Rep.  104:  ToplilT  T.  ToplilT,  145  U.  S.  ISO, 
163,  30  L.  ed.  CSS,  661,  12  Sup.  Ct.  Rep. 
825;  Consolidated  Safety- Valve  Co.  v.  Cros- 
by Steftiii  Gauge  k  Valve  Co.  113  IT.  B.  167, 
28  L.  ed.  030,  6  Sup.  Ct.  Rep.  513;  Brill  v. 
Third  Ave.  R.  Co.  103  Fed.  280;  Gindorff 
V.  Denrin^',  81  Fml.  033;  George  Frost  Co. 
V.  Cohn,  132  Fed.  1000;  Wooater  v.  Blake,  8 
Fed.  420. 

The  importnnce  of  the  success  of  the  Brill 
truck,  shown  by  ita  extensive  salea  both  by 
the  Brill  Conipnny  and  the  Peckham  Com- 
pany, far  in  excess  of  other  types  of  trucka, 
should  not  be  overlooked. 

Smith  V.  Goodyear  Dental  Vulcanite  Co. 
53  U.  S.  405,  23  L.  ed.  654;  Waalibum  & 
M.  Mfff.  Co.  V.  Grinnell  Wire  Co.  24  Fed. 
23;  Kevatonc  Mfg.  Co.  v.  Adams,  supra; 
Topliff  V.  Topliff.  US  U.  S.  156,  36  L.  ed, 
058,  12  Sup.  Ct.  Rep.  825;  Barbed  Wire 
Patent  (Washburn  &  M.  Mfg.  Co.  v.  Bent, 
•Em  All  BarbPd  Wire  Co.)  143  U.  S.  275, 
CO  L.  ed.  154,  12  Sup.  Ct  Rep.  443,  450. 

Mr.  Tlotlnnd  S.  Ducll  argued  the  cause, 
and,  with  Messrs.  Clmrles  H.  Dnell  and  F. 
P.  Warfield,  died  a  hrief  for  appelipe: 

When  a  combination  of  elements  found  in 
a  car   truck  designed   for  use  on  a  steam 
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railroad  is  taken  from  such  a  truck  and  in- 
corporated into  a  truck  designed  to  be 
propelled  by  electricity,  there  is  no  patent- 
able invention  disclosed,  and  the  formei  !• 
a  pertinent  reference  for  the  latter. 

Johnson  Co.  t.  Toledo  Traction  Co.  56 
CCA.  415,110  Fed.  885. 

Giving  Brill  all  the  credit  that  ia  due 
him,  it  must  be  said  that  whea  he  grouped 
together  the  elements  combined  in  the 
claims  in  suit,  he  had  only  to  make  selec- 
tions from  devices  of  the  prior  art.  So  far 
OB  Buch  aelectiona  are  set  fort^  in  claims. of 
a  specific  character,  he  may  ask  for  tbe 
consideration  of  the  court;  but  when  be 
seeks  by  generic  claims  to  abut  others  out 
from  an  equal  right  to  use  the  devieea  of 
the  prior  art,  he  is  not  entjtted  to  tuy  con- 
sideration whatsoever. 

E.  M.  Miller  Co.  T.  Heriden  Bronze  Co. 
SO  Fed.  626;  Cnnda  Bros.  v.  Michigan  Hat- 
leabte  Iron  Co.  123  Fed.  101;  North  BriUah 
Rubber  Co.  t.  .Tandorf,  85  Fed.  466. 

A  combination  of  old  elements,  prodneing 
only  old  reaults.  and  involving  no  new  func- 
tion, is  not  patentable,  though  tbe  product 
may  be  more  convenient  and  salable  than 
anything  which  preceded  it. 

Stimpaon  v.  Woodman,  ID  Wall.  117,  IB 
L.  ed.  866;  Office  Specialty  Mfg.  Co.  t. 
Fenton  Metallic  Mfg.  Co.  174  U.  8.  402, 
43  L.  ed.  1058,  10  Sup.  Ct.  Rep.  641;  Co- 
vert y.  Covert,  63  C  C.  A.  225,  115  Fed. 
493 ;  Carnefnc  Steel  Co.  v.  Brislln,  6D  C.  C. 
A.  051,  124  Fed.  213;  Singer  Mtg.  Co.  ▼. 
Cramer,  162  U.  S.  205,  48  L.  ed.  437,  M 
Sup.  Ct  Rep.  291. 

The  burden  of  proof  is  on  the  complain- 
ant to  show  that  a  combination  of  old  and 
well-known  elementa  produces  a  new  and 
better  result  than  that  produced  by  prior 
combinations. 

Fairbanks,  M.  i.  Co.  v.  C.  A.  Stickney  A 
Co.  115  Fed.  720;  Goodyear  Tire  &  Rubber 
Co.  T.  Rubber  Tire  Wheel  Co.  53  C  C.  A. 
533,  116  Fed.  363;  Overweight  Counterbal- 
ance Elevator  Co.  v.  Henry  Vogt  Maeh.  Co. 
43  C.  C  A.  SO,  102  Fed.  961. 

Irrespective  of  the  question  of  patentabil- 
ity, in  view  of  the  state  of  the  prior  art,  it 
ia  not  poasible  for  this  court  to  find  in- 
fringement. 

Carnegie  Steel  Co.  t.  Brisltn,  60  C  C 
A.  651,  124  Fed.  220;  Singer  Mfg.  Co.  ». 
Cramer,  supra;  Bander  t.  Rose,  58  C  C. 
A.  171,  121  Fed.  840. 

The  opprativenesa  or  nonoperativeneaa  ct 
either  the  Thyng  truck  or  the  Beach  truck 
as  an  entirety  has  nothing  whatever  to  do 
with  the  use  of  the  Thyng  spring  syatam, 
or  of  the  substitution  thereinto  of  tin 
Beach   hanger,   both   of   which   are   eieafly 

X.  M.  Miller  Co.  v.  Meriden  Bronne  Cq. 
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supra;  Aron  v.  Manhattan  R.  Co.  132  U. 
S.  84,  33  L.  ed.  272,  10  Sup.  Ct.  Rep.  24. 

Though  the  invention  has  not  been  ac- 
tually anticipated,  its  novelty  may  be  de- 
stroyed, owing  to  the  general  state  of  knowl- 
edge at  the  time  when  the  application  was 
made  foe  the  patent.  It  may  be  impossible 
to  point  to  any  specific  thing  or  to  any 
particular  publication  which  disclosed  the 
subject-matter  of  the  patent,  and  yet  the 
information  at  the  disposal  of  tlie  world  at 
large  may  be  such  that  obviously  the  pat- 
entee has  produced  nothing  new. 

Edmunds,  Patents,  2d  ed.  1897,  p.  650. 

Even  if  the  complainant  had  shown  that 
these  trucks  had  had  a  reasonable  amount 
of  commercial  success^  that  is  not  sufllcient 
to  render  valid  the  claims  of  these  patents. 

Klein  v.  Seattki,  23  C.  C.  A.  114,  44  U. 
8.  App.  741,  77  Fed.  200. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  .the  court: 

This  is  a  bill  in  equity  to  restrain  the 
infringement    of    a    patent.      The    suit    is 
brought  against  a  party  that  is  alleged  to 
have    used    the   patented   device,    but   it   is 
defended    by    the    Peckham    Manufacturing 
Company,  the  vendor,  which  is  a  successor 
by  purcliase  to  the  Peckham  Motor  Truck 
&    Wheel    Company.      The    principal    claim 
now  relied  upon  was  declared  void  in  North 
Jersey  Street  R.  Co.  v.   Urill.  67  C.  C.  A. 
380,    134   Fed.   580,    reversing   the   decision 
of  the  circuit  court,  124  Fed.  778,  125  Fed. 
52G,  a  suit  brought  by  the  same  plaintifT, 
and  said  to  have  been  defended  bv  the  Pock- 
ham  Motor  &  Truck  Company.   (On  the  au- 
thority of  that  case  a  preliminary  injunc- 
tion against  the  present  defendant  was  re* 
fuRcd  in  C8  C.  C.  A.  480,  135  Fed.  784.)     If 
the  first  Peckham -Company  was  privy  to  the 
decree  declaring  the  patent  void,  tliere  would 
be  great  force  in  the  argument  that  that 
decree  established,  as  against  the  plaintiff, 
*Ae   right   of   the   Peckham   Manufacturing 
^mpany  to  make  and  soil  the  patented  ar- 
ticle, and  that  the  riglit  ought  to  be  recog- 
'"ased  in  a  suit  against  its  customer,  defend- 
*«l  by  it.     Kessler  v.  Eldred,  206  U.  S.  285, 
288,  289,  51  L.  ed.  3005,  1007,  1068,  27  Sup. 
«a9]  Ct.  Rep.  611.  •It  is  unnecessary  to  de- 
^*<l€  that  question,  because  the  formal  proofs 
***"©  wanting;  but,  on  the  obvious  facts,  we 
*'*ould  be  unwilling  to  come  to  a  different 
^iicluaion  from  that  reached  in  the  earlier 
litigation  and  again  in  the  present  suit,  un- 
1^  it  was  impossible  to  avoid  the  result. 
^Vith  these  preliminaries  we  proceed  to  the 
Merits  of  the  case. 

The  present  form  of  car  used  on  the  elec- 

*^ic  street  railways  is  a  long  car,  resting 

"7  pivots  upon  two  four-wheeled  trucks.  The 

pltintifT  makes  a  truck  of  this  sort  and  has 
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a  parent  and  a  divisional  patent  for  "Im- 
provements in  Car  Trucks  for  Motor  Pro- 
pulsion and  the  Like,"  dated  June  27,  1899, 
and  numbered  respectively  627,898  and  627, 
900.  The  arrangement  in  actual  use  may  be 
described  as  follows,  nearly  in  tlie  plaintiflTa 
words:  The  side  frames  are  connected  near 
the  middle  by  two  parallel  metal  cross- 
pieces  or  transoms,  having  space  enough  be- 
twcen  them  to  allow  another  parallel  piece, 
called  the  bolster,  to  move  vertically,  occu- 
pying the  space  between  with  but  slight  play. 
The  car  body  rests  on  a  pivot  in  the  middle 
of  the  bolster.  The  ends  of  the  bolster  rest 
on  the  top  of  semielliptic  springs  parallel 
to  and  below  the  sides  of  the  truck.  The 
ends  of  the  springs  in  their  turn  rest  on 
two  spring  links  hanging  from  the  sides  of 
th'e  truck,  near  the  axles.  More  specifical- 
ly, they  are  supported  on  the  bottom  of 
metal  bands  or  stirrups  which  surround 
and  hang  by  their  tops  on  spiral  springs 
each  of  which  is  attached  underneath  to  a 
metal  bolt  running  up  through  its  middle 
and  connected  at  the  top  with  the  frame 
of  the  truck  by  a  ball-and-socket  joint.  That 
is  to  say,  the  pin  passes  up  through  the 
frame,  in  which  is  a  conoidal  aperture  to 
give  it  play  in  all  directions,  and  the  head 
of  the  pin  is  hemispherical,  seated  in  a  like 
recess  in  the  frame. 

The  claims  relied  upon  are  the  following: 
In  number  627,808,  the  parent  patent, 

"13.  The  combination  in  a  car  truck  of 
the  side  frames,  the  semielliptic  springs  mov- 
ably  and  resiliently  suspended  from  the  side 
frames,  and  a  bulsler  secured  to  said  springs, 
sub.stantially  as  described." 

•*'81.  The  combination  in  a  car  truck  [5 SO 
of  the  side  frames,  the  semielliptic  springs,  a 
cross  bolster  resting  on  the  seiiiiolliplic 
8prin;r9,  links,  and  springs  combined  with 
said  links,  said  links  deriving  their  supuort 
from  the  side  frames,  and  connecting  the 
ends  of  the  semielliptic  springs  with  the 
side  frames,  substantially  as  described." 

In    027,000,    the    divisional    patent, 

"13.  In  a  car  truck,  the  combination 
with  the  side  frames  of  the  links  compris- 
ing bolts  pivoted  between  their  ends,  said 
links  being  pivotally  suspended  from  the 
side  frames,  longitudinally-disposed  semi- 
elliptic  springs  secured  to  the  lower  end  of 
said  bolts,  a  cross  bulster  resting  on  said 
springs,  and  further  springs  included  in  the 
link  suspension  of  said  semielliptic  springs, 
substantially  as  described. 

"14.  In  a  car  truck,  the  combination  with 
the  side  frames  of  the  cross  bolster  suspend- 
ed below  the  side  frames  by  semielliptic 
springs  and  pivotal  links,  said  links  com- 
prising a  plurality  of  sections  pivotally  se- 
cured together,  and  further  springs  com- 
bined with  said  links  to  elastically  suspend 
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said    semielliptie    springs    from    the    side 
frames,  substantially  as  described. 

''15.  In  a  car  truck,  the  combination  with 
the  side  frames  of  the  cross  bolster  sus- 
pended below  the  side  frames  by  semielliptie 
springs  and  articulated  and  pivotal  links, 
said  links  comprising  a  plurality  of  sec- 
tions pivotally  secured  together,  and  spiral 
springs  about  and  combined  with  said  links 
to  elastically  suspend  said  semielliptie 
springs  from  the  side  frames,  substantially 
as  described." 

"17.  The  combination  in  a  car  truck  hay- 
ing an  upper  chord,  of  the  longitudinally- 
disposed  semielliptie  springs,  a  transverse 
bolster  supported  upon  said  springs,  links 
depending  from  and  flexibly  supported  on 
said  upper  chord  and  passing  through  en- 
larged apertures  therein,  said  links  being 
articulated  between  their  ends,  the  ends  of 
the  semielliptie  springs  being  supported  up- 
on the  lower  articulation  of  said  links,  sub- 
stantially as  described." 
531]  *The  parent  patent  contains  the  fol- 
lowing disclaimer: 

''The  location  of  the  semielliptie  springs 
outside  of  the  wheel  gage  on  each  side  of 
the  truck,  together  with  the  location  of  the 
links  for  supporting  the  semielliptics  close- 
ly adjacent  to  the  axle  boxes,  and  the  swing- 
ing of  said  springs  from  the  truck  frame 
from  such  points,  gives  a  better  support  for 
the  car  body  than  does  the  usual  link-hung 
bolster  supported  from  the  truck  transoms 
within  the  wheel  gage.  These  general  fea- 
tures of  construction,  however,  are  embraced 
in  an  application  filed  by  Samuel  M.  Cur- 
wen  and  myself  on  the  3d  of  November,  189G, 
Serial  No.  610,002,  and  therefore  I  do  not 
claim  the  same  herein." 

The  answer  denies  the  validity  of  the 
patents,  setting  up  a  large  number  of  ear- 
lier ones,  and  also  denies  infringement. 
There  was  a  trial  in  the  supreme  court  of 
the  District,  upon  which  a  decree  was  ren- 
dered dismissing  the  bill.  The  decree  was 
affirmed  by  the  court  of  appeals,  30  App. 
D.  C.  255,  and  an  appeal  was  taken  to  this 
court. 

It  is  difficult  to  put  one*8  finger  with  cer- 
tainty upon  what  the  plaintiff  claims.  It 
certainly  is  not  the  total  combination  of  a 
successful  truck.  Mr.  Brill,  the  inventor 
and  the  plaintiff's  assignor,  is  pictured  as 
playing  a  large  part  in  the  development  of 
street  railway  trucks,  but  whether  that  be 
true  or  not,  his  share  in  the  invention  of  the 
truck  that  we  have  described,  so  far  as  the 
present  patent,  at  least,  is  concerned,  must 
be  at  best  but  very  small.  It  is  insisted 
to  be  sure,  that  the  case  is  not  affected  by 
inventions  for  use  with  steam  railroad  cars, 
because  of  the  different  requirements  upon 
street  roada.    Cars  for  the  latter  use  must 


be  low  hung  to  make  getting  in  and  oat 
easy,  must  accommodate  the  motors  hung 
upon  the  axles,  must  be  adapted  to  short 
curves,  and  so  forth.  But  these  differences 
are  not  of  universal  effect;  indeed,  this  pat- 
ent is  not  confined  to  street  cars.  The  sus- 
pension of  the  car  body  upon  a  semielliptie 
spring  hung  from  the  side  frame  of  the 
truck  by  a  jointed  hanger,  with  most  of 
the  characteristics  of  the  present  patent,  as 
disclosed  in  a  patent  to  Thyng  in  1845,  was 
obviously  *as  available  for  street  as  [5SS 
for  steam  railways,  and  the  use  of  these 
features  by  Brill  was  not  a  patentable 
invention.  The  use,  on  the  modem  long 
car,  of  two  four-wheeled  pivotal  trucks 
with  a  short  wheel  base  and  wheels 
of  equal  diameter,  which  support  the  car 
body  by  a  pivot  on  a  bolster  beween  the 
axles,  resting  on  semielliptie  springs, 
was  not  peculiar  to  Brill.  It  was  de- 
scribed in  a  patent  to  Taylor,  October  81, 
181)5,  No.  507,855.  Brill's  specification  dis- 
claims at  the  outset  the  general  features  of 
tlie  truck  it  describes.  Indeed,  it  hardly 
is  denied  that  every  element  in  the  combi- 
nation was  well  known  in  the  construction 
of  railway  cars. 

We  are  not  dealing  with  a  new  type  of 
trucks,  but  with  certain  features  only.  At 
the  argument  it  was  admitted  that  the 
plaintifPs  case  must  stand  or  fall  on  claim 
13  of  No.  627,808.  In  that  claim  the  only 
possible  element  of  novelty  is  the  mode  in 
which  the  semielliptie  springs  are  suspend- 
ed from  the  side  frames.  In  practice  the 
links  are  elastic  and  the  pins  on  which  the 
whole  combination  hangs  have  a  universal 
ball-and-socket  movement,  although  the 
claim  only  says  "movably  and  resiliently 
suspended  •  .  .  substantially  as  described." 
Neither  "movably"  nor  "resiliently"  indi- 
cates the  ball-and-socket  arrangement,  but 
it  is  described  in  the  specification,  and 
we  give  the  plaintiff  the  benefit  of  the  doubt. 
We  agree,  however,  with  the  circuit  court  of 
appeals,  that  the  substitution  of  a  ball-and- 
socket  movement  for  the  movement  in  one 
direction  of  the  Thyng  link,  coupled,  as  it 
was,  with  a  slight  longitudinal  play,  re- 
quired a  minimum  of  invention.  A  link  liaT- 
ing  universal  movement  was  patented  by 
Beach  in  1876.  The  plaintiff's  witness,  Ak- 
arman,  says  that  there  always  has  been  pro- 
vision made  for  lateral  and  longitudinal  mo- 
tion in  every  well -constructed  truck.  Spring 
links  to  support  semielliptie  springs  were 
old;  it  is  unnecessary  to  recite  the  patents 
in  which  they  appear,  llie  mention  of  "the 
usual  link-hung  bolster"  in  the  disclaimer 
indicates  the  indisputable  fact.  We  also 
agree  with  the  other  court  that  the  disclaim- 
er in  favor  of  Drill  and  Curwen  is  a  solemn 
admission  of  the  priority  of  the  *de-  [5SS 
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▼ices  claimed  by  them.  It  certainly  covers  the 
eollocation  of  the  spring  links  and  semiellip- 
tie  Bpringa.  One  of  the  claims  of  Brill  and 
Cnrwen  is:  "12.  The  combination  in  a  car 
track  of  the  side  frames,  the  equalizing-bars 
movably  and  resiliently  suspended  from  the 
side  frames,  and  a  bolster  supported  on  said 
equalizing-bars,  substantially  as  described." 
It  is  said  that  the  Brill  patent  did  not  fol- 
low the  Thyng  invention  for  more  than 
fifty  years.  The  answer  is  that  for  most  of 
that  time  it  was  not  wanted.  Very  soon 
after  the  change  in  street  railway  travel  re- 
quired it,  it  came. 

If  the  plaintifTs  claim  could  be  sustained, 
which  we  cannot  admit,  it  would  be  confined 
to  the  specific  form  of  link  described.  There 
would  be  little  room  for  the  doctrine  of 
equivalents.  The  defendant's  device  does 
not  use  a  ball  and  socket,  but  uses  a  rigid 
link  supported  by  a  relatively  unyielding 
spiral  spring  in  the  frame  of  the  truck,  and 
docs  not  infringe  the  very  narrow  claim 
which  is  the  most  that,  in  any  view,  could 
be  allowed. 

Decree  affirmed. 

Mr.  Justice  McKenna  dissents. 


EDWIN  T.  MANKIN  and  Henry  M.  Magic. 
Copartners,  Doing  Business  uniler  the 
Firm  Name  of  Mankin  Construction  Com- 
pany, et  al.,  PlfTs.  in  Err., 

V. 

^.VITED  STATES  FOR  THE  USE  AND 
BENEFIT  OF  LUDOWICI-CELADON 
Company,  J.  L.  Mott  iron  works,  and 
^lie  N.  O.  Nelson  Manufacturing  Company. 

(See  8.  C.  Reporter's  ed.  633-540.) 

BoYias.  —  extent  of  obligation  —  labor 
^sid  materials  used  in  public  work. 

^  -   The  additional  phrase,  "the  person  or 

I**"»on8  supplying  the  contractor  with  labor 

J^<1    materials,"  used  in  the  act  of  February 

24.  1905  (33  Stat,  at  L,  811,  chap.  778,  U.  S. 

^<>»np.  Stat.  Supp.  1909,  p.  948),  amending 

J»^    act  of  August  13,  1894   (28  Stat,  at  L. 

J^B,  chap.  280,  U.  S.  Comp.  Stat.  1901,  p. 

2523),  in  describing  the  persons  entitled  to 

*copy  of  the  contract  and  bond  for  the  pur- 

P^J*«  of  suit,  docs  not  change  the  rule  that 

*oor  and  materials  used  in  the  prosecution 

®'  a  public  work,  though  furnished  to  a  sub- 

JJJ'^tractor,  are  within  the  obligation  of  a 

»*^>id  conditioned,  conformably  to  those  stat- 

J***!  for  the  prompt  payment  by  the  con- 

•"^J^tor  to  all   persons  supplying  him  with 

'Abor  or  materials  in  the  prosecution  of  the 
work.  ^ 

oJ  other  cases,  see  Bonds,  I.,  In  Digest  Sup. 
^^   1908.1 

^'^^Hges^  liability  on  bond  of  public 

^^>K  tractor  ^notice   of   claim   against 

•'•^contractor. 

«  i^'  ^he  recovery  on  the  bond  of  a  contract- 
^  ed. 


or  for  a  public  work  for  labor  and  materials 
furnished  a  subcontractor  is  not  limited  to 
the  amounts  remaining  unpaid  to  the  sub- 
contractor when  notice  was  given  of  out- 
standing claims,  where  the  bond  is  condi- 
tioned, conformably  to  the  acts  of  August 
13,  1894,  and  February  24,  1905,  for  the 
prompt  pa3mient  by  the  contractor  to  all 
persons  supplying  him  with  labor  or  materia 
als  in  the  prosecution  of  the  work. 
[For  olher  ciises,  see  Damu|$c8,  113  120,  in 
Digest  iSup.  Ct.  1008.) 

(No.  167.] 

Submitted  January  7,  1910.    Decided  Janu- 
ary 17,  1910. 


IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  to 
review  a  judgnient  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Southern 
District  of  Mississippi  in  favor  of  the  claim- 
ants in  an  action  upon  the  bond  given  by  a 
contractor  for  a  public  work.     AHiriued. 

See  same  case  below,  86  C.  C.  A.  672,  158 
Fed.  1021. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  V.  Meredith,  T.  C.  Cater- 
ings, and  O.  W.  Cutcliings  submitted  the 
cause  for  plaintiffs  in  error.  Mr.  J.  Jor- 
dan Leake  was  on  the  brief: 

No  one  is  embraced  within  the  terms  of 
mechanics'  lien  statutes  unless  clearly  so 
embraced. 

1  Pliillips,  Mechanics'  Liens,  2d  ed.  §§  36, 
47-50;  Wood  v.  Donaldson,  17  Wend.  650; 
22  Wend.  305;  -Boisot,  Mechanics'  Liens, 
§§  246-253;  McGugin  v.  Ohio  River  R.  Co. 
33  W.  Va.  63,  10  S.  E.  36. 

If  the  defendants  in  error  can  enforce  any 
claim  against  the  said  bond,  their  recovery 
must  be  limited  to  the  amount  of  balance 
unpaid  to  the  subcontractor  at  the  time  the 
plaintiffs  in  error  received  notice  of  the 
claims  of  the  defendants  in  error. 

West  Coast  Lumber  Co.  v.  Knapp,  122 
Cal.  81,  54  Pac.  533;  Hampton  v.  Christen- 
sen,  148  Cal.  729,  84  Pac.  201;  Alderman 
y.  Hartford  &  N.  Y.  Transp.  Co.  60  Conn, 
47,  33  Atl.  589;  Nixon  v.  Cydon  Lodge  No. 
5,  K.  P.  50  Kan.  298,  43  Pac,  230;  Dunn  ▼. 
Rankin,  27  Ohio  St.  132;  Morrison  ▼. 
Whaley,  16  R.  L  715,  19  Atl.  330;  Garrison 
V.  Borio,  61  N.  J.  Eq.  236,  47  Atl.  1000; 
Phillips,  Mechanics*  Liens,  2d  ed.  §S  30,  39, 
61,  62,  pp.  56,  99,  101,  103,  104;  Renton  y. 
Conley,  49  Cal.  188;  McKni^jht  v.  Wash- 
ington, 8  W.  Va.  666;  Stout  v.  Golden,  9 
W.  Va.  231;  Mclntire  v.  Barnes,  4  Colo. 
288;  Stewart  v.  Wright,  52  Iowa,  335,  3  N. 
W.  144;  Craig  v.  Smith,  37  N.  J.  L.  549; 
Reeve  v.  Elmendorf,  38  N.  J.  L.  125;  Boisot, 
Mechanics'  Liens,  §  255;  Re  Hobbs,  145 
Fed.  218;   McMurray  v.  Brown,  91   U,  8. 
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257-206,  23  L.  ed.  321-324;  Wolf  Co.  ▼. 
Pennsylvania  R.  Co.  29  Pa.  Super.  Ct.  439; 
Knelly  v.  Horwatli,  208  Pa.  487,  57  Atl. 
957;  Mullikin  v.  Harrison,  53  Fla.  255,  44 
8o.  426;  Gridley  ▼.  Sumner,  43  Conn.  14; 
Alabama  Lumber  Co.  v.  Smith,  139  Ala. 
179,  35  So.  693;  Merritt  ▼.  Crane  Co.  126 
111.  App.  343;  American  Surety  Co.  v. 
United  SUtes,  127  Ala.  349,  28  So.  664; 
General  Supply  Co.  v.  Hunn,  126  Ga.  615, 
55  S.  E.  957;  Vandenberg  v.  Walton  Lum- 
ber Co.  19  Okla.  169,  92  Pac.  149;  Brainard 
y.  Kings  County,  155  N.  Y.  538,  50  N.  E. 
263;  Hunter  ▼.  Truckee  Lodge  No.  14,  I. 
O.  O.  F.  14  Nev.  41;  Fullerton  Lumber  Co. 
▼.  Osbom,  72  Iowa,  472,  34  N.  W.  215. 

Mr.  C.  If.  Alexander  submitted  the 
cause  for  defendants  in  error.  Messrs.  W. 
C.  Bowman,  Richard  F.  Reed,  and  Gerard 
Brandon  were  on  the  brief: 

The  principles  of  law  involved  in  this  c«w» 
have  been  fully  and  clearly  decided  by  this 
court. 

United  States  use  of  Hill  y.  American 
Surety  Co.  200  U.  S.  197,  50  L.  ed.  437,  26 
Sup.  Ci.  Rep.  168. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court 
of  appeals  for  the  fifth  circuit,  wherein  a 
jud«;inent  of  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Missis- 
sippi in  favor  of  the  defendants  in  error  was 
aflirmed.  The  facts  arc:  The  Mankin  Con- 
struction Company  on  February  27,  1905, 
entered  into  a  contract  with  the  Secretary 
of  the  Treawiry  for  the  construction 
536]  *of  a  certain  postofTice  building  in 
the  city  of  Natchez,  Mississippi,  and 
gave  bond  under  the  act  of  February  24, 
1905  (33  SUt.  at  L.  811,  chap.  778, 
U.  S.  Conip.  SUt  Supp.  1909,  p.  948), 
amending  the  act  of  August  13,  1894  (28 
SUt.  at  L.  278,  chap.  280,  U.  S.  Conip. 
SUt.  1901,  p.  2523).  This  bond  was  condi- 
tioned that  the  Mankin  (Donstruction  Com- 
pany should  "promptly  make  payment  to 
all  persons  supplying  them  labor  or  ma- 
terials in  the  prosecution  of  the  work  con- 
templated by  said  contract."  Upon  this 
bond  the  Title,  Guaranty,  &  Trust  Company 
of  Scranton,  Pennsylvania,  was  surety. 

The  Mankin  Construction  Company,  on 
April  29,  1905,  entered  into  a  written  con- 
tract with  one  W.  E.  Smythe,  as  subcon- 
tractor, by  the  terms  of  which  Smythe 
agreed  to  furnish  certain  plumbing,  gasfit- 
ting,  sheetmetal,  tile  roofing,  etc.,  to  be  used 
in  the  construction  and  erection  of  the  post- 
office  building.  The  building  was  completed 
aliout  July  12,  1906,  was  accepted  by  the 
;rovemmenty  and  payment  therefor  was  made 


to  the  Mankin  Construction  Company,  in  ae- 
cordance  with  the  terms  of  the  contract. 

The  defendanU  in  error,  the  Ludowici- 
Celadon  Company,  the  Nelson  Manufactur- 
ing  Company,  and  the  J.  L.  Mott  Lron 
Works,  respectively,  sold  and  delivered  to 
Smythe,  the  subcontractor,  cerUin  materials 
which  he  used  in  the  construction  of  the 
postoffice  building,  as  required  by  the  orig* 
inal  contract.  Smythe  failed  to  make  full 
payment  on  account  of  such  purchases,  and 
no  suit  having  been  brought  by  the  United 
SUtes  under  the  act  of  Congress  (33  Stat. 
at  L.  811,  chap.  778,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  948)  within  six  months,  affidavit 
was  made  by  the  Ludowici-Oladon  Company 
that  it  had  supplied  labor  and  material  for 
the  prosecution  of  the  work  of  constructing 
the  postoffice  building;  and  it  was  furnished 
with  a  copy  of  the  contract  and  bond,  as  re- 
quired by  the  act^  and  thereupon  instituted 
suit  in  the  name  of  the  United  SUtes  in  the 
United  States  circuit  court  for  the  southern 
district  of  Mississippi  against  the  Mankin 
Construction  Company  and  its  surety. 

The  Nelson  Manufacturing  Company  and 
the  J.  L.  Mott  Iron  Works  intervened  in  the 
action,  and  claimed  the  right  *also  [ftS7 
to  recover  on  account  of  the  mi^terials 
furnished  by  them  respectively.  There 
was  a  judgnient  upon  the  bond  in  favor 
of  the  claimants.  It  also  appears  that 
the  Mankin  Construction  Company  had 
paid  Smythe,  the  subcontractor,  the 
amount  due  him  under  the  contract,  less 
$644.57,  before  receiving  any  notice  from 
either  of  the  claimants  of  their  respec- 
tive claims  against  Smythe.  The  judg- 
ment upon  the  bond  was  in  favor  of  the 
United  SUtes  for  the  use  of  the  Ludowici- 
Celadon  Company  in  the  sum  of  $1,217.78, 
for  the  use  of  the  Mott  Iron  Works  in  the 
sum  of  $709.97,  for  the  use  of  the  Nelson 
Manufacturing  Company  in  the  sum  of 
$2,129.47.  The  amount  due  upon  the  ae- 
counU  not  being  disputed,  the  court  instruet^ 
ed  the  jury  to  find  for  the  claimants. 

Upon  writ  of  error  to  the  circuit  court 
of  appeals  for  the  fifth  circuit,  that  court 
affirmed  the  judgment  of  the  circuit  court 
upon  the  authority  of  United  States  ex  rel. 
Hill  v.  American  Surety  Co.  200  U.  S.  197, 
50  L.  ed.  437,  26  Sup.  Ct.  Rep.  168.  In  tlie 
Ilill  Case,  this  court  held  that  one  who  fur- 
nished labor  or  materials  in  the  carrying 
out  of  a.contract  for  public  works,  although 
such  materials  were  furnished  to  a  subcon- 
tractor, to  whom  a  part  of  the  work  had 
been  let,  could  recover  upon  a  bond  given  un- 
der the  act  of  August  13.  1894  (28  SUt.  at 
L.  278,  chap.  280,  U.  S.  Comp.  Stat  1001,  p. 
2523).  In  the  Hill  Case  it  was  held  that, 
construing  the  bond  in  the  light  of  the  stat- 
ute, and  the  purpose  of  Congress  to  proTide 

215  V.  8. 
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security  for  payment  for  labor  and  material 
going  into  the  construction  of  a  public 
building,  it  was  intended  thereby  to  provide 
indemnity  for  a  person  or  persons  who  fur- 
nished labor  or  materials  to  the  subcontract- 
or, thereby  enabling  the  contractor  to  meet 
his  engagement  to  supply  the  material  and 
labor  necessary  to  the  construction  of  a  pub- 
lic building. 

The  present  action  accrued  after  the  pas- 
sage of  the  statute  of  February  24,   1905, 
amending  the  act  of  August   13,   1894,  in 
which  original  act  a  right  of  action  was  giv- 
en in  ttie  name  of  the  United  States  for  the 
use  and  benefit  of  the  persons  supplying  the 
labor  or  materials  in  the  prosecution  of  the 
work  provided  for  in  the  contract,  and  re- 
5S8]  quiring  a  bond  for  the  benefit  *of  such 
persons.  In  that  act  there  was  no  limitation 
upon  the  number  of  actions  which  might  be 
brought,  nor  was  there  any  preference  given 
to  the  United  States  in  a  Aicovery  upon  the 
bond.     In  the  amended  act  a  single  action 
was  provided   for,   and  priority  was  given 
to   the  claim  and  judgment  of  the  United 
States.    In  such  suit  any  person  or  company 
who  had  furnished  labor  or  material  used 
in  the  construction  or  repair  of  any  public 
building  was  allowed  to  intervene  in  the  suit 
by  the  United  States  on  the  bond,  and  to 
have  their  rights  and  claims  adjudicated; 
and  it  was  further  provided  that,  if  no  suit 
should    be    brought   by    the    United    States 
within  six  months  of  the  completion  and  fi- 
nal settlement  of  the  contract,  then  the  per- 
son or  persons  supplying  the  labor  or  ma- 
terials should,   upon   filing  an   aflidavit  in 
the  department  under  the  direction  of  which 
the  work  had  been  done,  or  the  materials 
furnished,  be  furnished  with  a  certified  copy 
of  the  contract  and  bond,  and  might  there- 
upon bring  an  action  in   the  name  of  the 
L'flited   States  in  the  circuit  court  of  the 
United  States  in  the  district  where  the  con- 
tract was  performed  and  executed.     There 
«re  other  provisions  looking  to  the  distribu- 
tion of  the  recovery  upon  the  bond,  and  pro- 
viding for   bringing  all   creditors   into  the 
•'rigle  suit  which  is  authorized  to  be  insti- 
^^*ted. 

In  respect  to  the  condition  of  the  bond  re- 
l^ired  to  be  given,  the  language  of  the 
^^iiended  act  is  precisely  the  same  as  that 
^^^Jitained  in  the  act  of  August  13,  1894,  and 
^*^«  condition  is  that  "such  contractor  or 
^'^iitractors  shall  promptly  make  payments 
^■^^  all  persons  supplying  him  or  them  with 
*^l)or  and  materials  in  the  prosecution  of 
^«€  work  provided  for  in  such  contract." 

It  is  the  contention  of  the  .plaintiffs  in 

^«'Tor  that  the  act  of  February  24,  1905,  dif- 

*«rs  from  the  act  of  August  13,  1894,  in  that 

*  copy  of  the  contract  and  bond   is  to  be 

'^mished   for    the   purpose   of    suit   to   the 

^*  L.  ed. 


"person  or  persons  supplying  the  contractor 
with  labor  and  materials,"  and  upon  fur- 
nishing an  aflidavit  to  the  Department  under 
whose  direction  the  work  ha.  been  prosecut- 
ed, that  the  labor  and  materials  for  the 
'prosecution  of  said  work  have  been  [539 
supplied,  but  payment  for  which  has  not 
been  made;  whereas,  in  the  act  of  Aug- 
ust 13,  1894,  it  is  provided  that  any 
person  or  persons  making  an  application 
therefor,  and  furnishing  an  aflidavit  to 
the  Department  that  the  labor  and  ma- 
terials for  the  prosecution  of  such  work 
had  been  supplied  by  him  or  them,  pay- 
ment for  which  had  not  been  made,  shall 
have  a  certified  copy  of  the  contract  and 
bond  for  the  purpose  of  bringing  suit 
thereon. 

In  both  statutes  a  copy  of  the  contract 
and  bond  is  to  be  furnished  upon  an  aflidavit 
that  labor  and  materials  for  the  prosecution 
of  the  work  have  been  supplied  by  the  per- 
sons applying  for  such  copy.    In  the  amend- 
ed statute  it  is  provided  that,  if  the  action 
is  not  instituted  by  the  United  States  within 
six  months,  then  the  person  or  persons  sup- 
plying the  contractor  with  labor  and  mate- 
rials, and  furnishing  the  aflidavit  that  the 
same  were  supplied  for  the  prosecution  of 
such  work,   shall   have  a  certified   copy  of 
the  contract  and  bond  fur  the  puri)oscs  of 
the   suit.      The   additional    phrase   used    in 
this  connection,  "the  person  or  persons  sup- 
plying the  contractor  with   labor  and  ma- 
terials,*'  it  is   contended,   sliows  that  only 
those  who  furnish  labor  and  materials  di- 
rectly  to   the   contractor    come   within    the 
benefit  of  the  act.     We  cannot  agree  with 
this  contention.    The  phrase,  "person  or  per- 
sons suj)plying  the  contractor  with  labor  and 
materials,'*  are  the  words  embodied  in  both 
statutes  alike  in  the  requirement  of  a  bond 
for  their  benefit.     In  the  Hill  Case  it  was 
distinctly  liold  that  "persons  supplying  the 
contractor  with  labor  and  materials"  includ- 
ed not  only  the  subcontractor,  but  anyone 
who  furnished  labor  and  materials  to  the 
subcontractor  for  carrying  out  the  work  con- 
tracted for.     There  is  nothing  in  the  provi- 
sion  as   to   wlio  shall   have   a   copy  of  the 
bond  for  the  purpose  of  suit  which  changes 
or  limits  the  obligation  of  the  bond  under 
identical    requirements    in    both    statutes, 
alike  embracing,  as  construed   in  the  Hill 
Case,  persons  furnishing  labor  and  materials 
to  a  subcontractor. 

As  to  the  other  point,  that  the  Mankin 
Construction  Company  'had  paid  to  [540 
Smythe,  the  subcontractor,  the  amount 
due  him,  except  the  sum  of  $644.57,  be- 
fore receiving  notice  of  the  claims  of 
the  outstanding  debts  recovered  in  this 
case,  there  is  no  provision  in  the  stat- 
ute that  notice  shall  be  given  to  the  con- 
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trsclor  of  claimB  against  the  BUbcoil 
tractor,  and  limiting  tbe  recovery  to  tht 
amount  unpaid  at  the  time  of  aucb  notice 
Such  provision  is  found  in  some  of  the  statt 
■tatutes,  and  is  made  a  condition  of  recoT 
try  in  aome  of  the  mechanici'  lien  acta; 
but  thii  caae  is  controlled  by  the  Federal 
act  under  coniideratioo  and  tbe  obligation 
of  the  bond,  which  requires  payment  to  all 
persona  supplying  labor  and  material  in  th< 
protectttioD  ol  tbe  work  contemplated  by  th« 
contract. 

As  waa  said  in  tbe  Hill  Case,  the  eon- 
tractor  can  protect  himself  by  requiring  ■ 
bond  aeeuring  him  against  liability  on  ac- 
count of  engagements  of  the  subcontractot 
irith  persons  who  furnish  labor  and  ma- 
terial upon  his  order.  Indeed,  the  present 
contract  contained,  aa  tlie  record  shows,  s 
provision  that  the  general  contractor  re- 
serred  the  right  to  require  a  full  release 
from  all  claims  for  which  he  bad  become  lia- 
ble for  materials  furnished  to,  or  work  done 
for,  the  subcontractor,  on  account  of  ma- 
terials and  work  required  by  the  contract, 
with  the  right  to  withhold  any  amount  due 
to  the  subcontractor  until  such  release 
should   be  furnished. 

We  agree  with  the  Circuit  Court  of  Ap- 
peals that  this  case  is  ruled  by  tbe  deci- 
sion made  in  United  States  ex  rel.  Hill  t. 
American  Surety  Co.  supra.  The  judgment 
of  the  Circuit  Court  of  Appeals,  affirming 
the  judfi^ent  of  the  Circuit  Court,  is  there- 
fore affirmed. 


peals  to  a  Federal  district  court  within  tba 
six  months  allowed  by  tbe  act  of  March  S, 
1891,  %  11,  although  an  assignment  of  ei^ 
rors  should  accompany  the  petition  for  the 
writ  ot  error,  since  such  aasignment  may  be 
formulated  without  tbe  previous  settleiocnt 
of  the  bill  of  exceptions,  and,  besides,  is  not 
a  jurisdictional  requirement. 
[For  otbcr  case*,  are  Appeal  and  Brror,  IT.  4, 
In    Digest   Sup.    CC    1906.] 

[No.   SB.] 

Argued    November    D,    10,    1009.     Decided 
January  24,  IBIO. 
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UNITED  STATES. 
<See  S.  C.  HeporUr's  ed.  541-545.] 

Appeal  —  nhen  procecdlnza  are  besnn. 

1.  A  writ  of  error  is  not  brought,  in  the 
legal  meaning  of  the  term,  until  it  is  illcci 
in  the  court  which  rendered  the  judgment. 
[For  other  cum.  spf  Appeal  nnd  Error,  ZoOl- 

2000.  In  lIlRPsI  Sup.  CI.  IDOtt.) 
Appeal  —  time  for  laklriK  —  ckleitslon. 

2.  A  writ  of  error  for  the  rcvipw  in  a  cir- 
cuit court  of  appeals  of  a  judjnncnt  of  a 
('eilrral  ilistrict  court  cannot  be  allowed 
by  tlio  court  after  the  expiration  of  the  six 
months  givon  bv  the  act  of  Conjiress  of 
March  3,  1801  (26  Stat,  at  L.  820,  cii.-kp.  517, 
U.  a  Comp.  Stat.  1901,  p.  Ki),  §  J1,  lor 
suing  out  such  writii, 

[For  othpr  caws,  stf  .\priesl  nnd  Error,  IV.  d, 

4,  In  Ulgvll  Sup.  Ct.  lOOS.l 
Apienl  —  time  ror  takinic  —  delay   In 

sctllInK  bill  of  exceptions. 

3.  Delay  in  settling  the  bill  nf  eliceptinns. 
due  to  judici;il  encoKcments  ot  the  trial 
judpe,  ia  no  exruse  for  the  failure  to  sue  out 
a  writ  of  error  from  a  circuit  court  of  ap- 
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N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  Uh 
Fourth  Circuit  dismissing,  because  not  sued 
out  in  time,  a  writ  of  error  lo  the  Distriet 
Court  for  the  Western  District  of  North 
Carolina,  to  review  a  conviction  for  carrying 
on  the  business  tiS  a  rectifier  ot  spirits  with 
intent  to  defraut  the  United  Slates  of  Um 
tax.     Affirmed. 

See  same  case  below,  62  C.  C  A.  T3,  Itt 
Fed.  626. 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  was  an  indictment  in  the  district 
court  of  the  United  States  for  the  weatem 
district  of  North  Carolina  against  the  OM 
Nick  Williams  Company,  a  corporation 
which  waa  authorized  to  carry  on  the  busi- 
ness ot  a  rectifier,  and  which  was  convicted 
of  violating  the  second  paragraph  of  %  3317 
of  the  Revised  Statutes  (U.  S.  Camp.  SUt. 
1901,  p.  2164}  by  the  verdict  of  a  jury  find- 
ing it  guilty  of  carrying  on  the  businesa  of 
a  rectifier  with  intent  to  defraud  the  L'nited 
States  ot  the  tax  on  the  spirits  rectified  by 
it.    The  verdict  was  rendered  November  2S, 

NoTi-:.— On  tbe  practice  and  procedure 
gnverning  the  transfer  of  causes  to  tJho 
Federal  Supreme  Court  on  writ  of  error  or 
appeal — see  note  to  Wedding  v.  Ueyler,  66 
L..il.A.  S33. 

When  proceedings  to  transfer  cause  to  Fed- 
eral Supreme  Court  on  writ  of  errot  or 
appeal  are  deemed  begun. 

The  writ  of  error  Is  not  brought  within 
the  time  limited,  unlew  it  is  filed  within 
that  time  in  the  court  which  rendered  the 
judgincnt.  Brooks  v.  Xorris,  11  How.  HM, 
)3  L.  ed.  065;  ScarboroiiRh  v.  Pargoud,  108 
U.  S.  SGT,  27  L.  ed.  824.  2  Sup.  Ct.  Rep. 
ill;  PollevB  V.  Slnck  River  Improv.  Co. 
113  U.  S.  81.  38  L.  ed.  933,  S  Sup.  Ct.  Rep. 
3G9:  Cincinnati  Safe  k  Lock  Co.  v.  Gruid 
[tnpids  Safetv  Doi<ogit  Co.  146  U.  S.  H, 
}6  L.  ed.  SS5,  13  Snp.  Ct.  Rep.  13. 

The  day  on  which  the  writ  may  have  been 
issued  by  the  dork,  and  the  day  on  wbleh 
it  was  tPi'ted,  arc  not  niHterial  in  deciding 
Ihis  question.     ItriMiks  v.  Norris,  supra. 

This  rule  is  applicable  to  appeal*,  which 
115  V.  %. 
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1905,  and  motions  to  set  aside  the  verdict 
and  for  new  trial  and  in  arrest  of  judgment 
were  severally  made  and  overruled,  and 
thereupon  judgment  was  entered  on  that 
day,  sentencing  defendant  to  pay  a  fine  of 
$5,000  and  be  taxed  with  the  costs.  On  the 
same  day  it  was  ordered  that  the  defendant 
have  ninety  days  to  prepare  its  bill  of  ex- 
ceptions, and  that  the  attorney  for  the 
542]  United  States  have  'thirty  days,  after 
being  served  with  the  defendant's  bill  of  ex- 
ceptions, to  make  objections  thereto,  and 
that  the  court  would  settle  the  bill  of  excep- 
tions upon  ten  days'  notice  to  the  attorneys 
of  the  parties,  and  that,  when  filed,  the  bill 
of  exceptions  should  be  deemed  as  made  in 
ample  time. 

January  17,  1906,  by  consent  of  the  par- 
ties, the  court,  by  its  order,  further  ex- 
tended the  time  for  preparing  and  filing 
defendant's  bill  of  exceptions  to  March  15, 

1906,  and  afterwards  extended  the  time  to 
April  1.  On  July  27,  1906,  the  court,  over 
the  objection  of  the  attorney  for  the  United 
States,  made  an  order  which  recited  that  de- 
fendant had  filed  with  the  clerk  its  bill  of 
exceptions,  to  which  the  United  States  at- 


torney had  filed  certain  objections  and  pro- 
posed amendments,  so  that  the  bill  of  ex- 
ceptions had  not  been  settled  and  signed  by 
the  court  within  six  months  from  the  date 
of  the  entry  of  the  judgment,  and  the  court, 
being  of  opinion  that  defendant  was  enti- 
tled, under  the  circumstances,  to  have  the 
bill  of  exceptions  settled  and  a  writ  of  er- 
ror and  citation  issued  and  served  nunc  pro 
tunc  as  within  the  time  required  by  law, 
directed  that  the  attorneys  should  appear 
before  him  August  7,  1906,  and  have  the 
bill  of  exceptions  settled  and  signed  by  tne 
court,  and  further  ordered  that  when  the 
bill  of  exceptions  was  settled  and  signed, 
and  after  a  petition  for  a  writ  of  error  and 
assignments  of  error  had  been  filed  by  de- 
fendant, the  writ  of  error  and  citation  in 
due  form  should  be  issued  and  served,  all  to 
bear  date  as  of  the  15th  of  April,  1906,  that 
being  the  date  on  which  the  defendant  filed 
its  proposed  bill  of  exceptions  with  the 
clerk,  and  which  was  within  six  months 
from  the  entry  of  the  judgment.  There- 
after, on  September  12,  1906,  defendant, 
having  presented  its  petition  for  the  allow- 
ance of  a  writ  of  error  and  its  assignment 


cannot  be  said  to  be  taken  until  in  some 
way  presented  to  the  court  which  made  the 
decree  appealed  from.  Credit  Co.  v.  Ar- 
kansns  C.  R.  Co.  128  U.  S.  258,  32  L.  ed. 
448,  9  Sup.  Ct  Rep.  107. 

And  where  an  appeal  was  allowed  by  a 
justice  of  the  Federal  Supreme  Court  on  the 
last  day  on  which  an  appeal  could  be  taken, 
but  was  not  presented  to  the  court  below 
or  filed  with  the  clerk  until  five  days  after 
such  term  had  expired,  the  appeal  was  not 
taken  in  time.     Ibid. 

So,  in  Fowler  v.  Hamill,  139  U.  S.  549, 
35  L.  ed.  260,  11  Sup.  Ct.  Rep.  603,  an  ap- 
peal was  dismissed  because  the  appeal 
papers  were  not  filed  in  the  lower  court 
within  two  years  after  final  decree. 

A  cross  appeal,  like  other  appeals,  is  not 

tal-cn  within  the  two  years*  limitation,  un- 

^e.«»8  it  is  presented  within  that  time  to  the 

<?ourt  which  made  the  decree,  by  filing  the 

papers:    Farrar  v.  Churchill,  135  U.  S.  600, 

34  L.  ed.  246,  10  Sup.  Ct.  Rep.  771. 

TV  nofnal  time  of  presenting  and  filing 
^71  appeal  in  the  court  below  cannot  be  an- 
ticipated by  entering  an  order  nunc  pro 
'*'»ic.  When  the  time  for  taking  an  appeal 
J^^-s  expired,  it  cannot  be  arrested  or  called 
*JJ*«k  by  a  simple  order  of  the  court.  Credit 
'^^^.  V.  Arkansas  C.  R.  Co.  supra. 

To  the  same  effect  is  Conboy  v.  First  Nat. 

^ank,  203  U.  S.  141,  51  L.  ed.  128,  27  Sup. 

Y-^-  Rep.  50,  where  it  was  held  that  the  al- 

*ovance  of  an  appeal  from  a  circuit  court  of 

appeals  in  a  bankruptcy  case,  on  certificate 

^'  a  justice  of  the  Supreme  Court,  cannot 

^l^rate  as  an  adjudication,  contrary  to  the 

*Jict,  that  such  appeal  is  taken  within  the 

thirty  davs    allowed   by    general    order    in 

bankruptcy.  No   38. 

An  exception  seems  to  be  recoiniized  when 
»^  L.  ed.  ^ 


the  delay  was  the  act  of  the  court,  and  the 
order  will  not  operate  to  do  injustice. 

Thus,  in  Sage  v.  Central  R.  Co.  93  U.  8. 
412,  23  L.  ed.  933,  the  court,  after  hold- 
ing that  an  order  that  the  appeal  shall  re- 
late back  to  a  time  within  the  sixty  days  is 
not  effectual  for  the  purpose  of  a  auperae- 
deaSj  and  stating  that  an  appeal  taken  aft- 
er expiration  of  the  two  years  cannot  be 
made  effective  by  an  order  dating  it  back  to  a 
time  within  the  limitation,  added:  "To  make 
a  nunc  pro  tunc  order  effectual  for  such 
purposes,  it  must  appear  that  the  delay  was 
the  act  of  the  court,  and  not  of  the  parties, 
and  that  injustice  will  not  be  done." 

So,  where  an  appeal  was  prayed  for  in 
due  time  under  a  special  statute  which  se- 
cured the  right  of  appeal  to  either  party  if 
asked  for  within  one  year,  but  the  clerk 
neglected  to  make  the  necessary  entry,  the 
lower  court  properly  directed  that  an  entry 
of  an  appeal  be  made  nunc  pro  tunc.  Unit- 
ed SUtes  V.  Vigil,  10  Wall.  423,  19  L.  ed. 
954. 

An  appeal  from  the  court  of  claims  under 
the  act  of  March  3,  1863,  §  5,  is  taken  in 
time  when  the  application  is  made  for  its 
allowance  under  the  rules  prescribed  by  the 
Federal  Supreme  Court  within  the  ninety 
days  allowed  by  that  section.  United  States 
V.  Adams,  6  Wall.  101,  18  L.  ed.  792;  Lath- 
am's Appeal,  9  Wall.  145,  19  L.  ed.  771; 
Latham  v.  United  States,  131  U.  S.  xcvii. 
Appx.  and  19  L.  ed.  452. 

An  appeal  is  in  time  when  prayed  for  and 
allowed  within  the  prescribed  time,  althousrh 
the  security  was  not  accepted  until  after 
that  time.  The  Dos  Ilermanos,  10  Wheat. 
306,  0  L.  od.  3?8:  Evans  v.  Stnte  Nat.  Bank, 
134  U.  S.  330,  33  L.  ed.  917,  10  Sup.  Ct.  Rep. 
493. 
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of  errors,  the  court  elgned  an  order  allowing 
the  writ  of  errur,  and  directing  that 
the  writ  of  error  and  citation,  when  issued, 
bear  date  April  15,  ISOS.  Thereupon  the 
writ  of  error  was  issui'd  on  September  12, 
1906,  aa  of  April  15.  The  attorney  for  the 
United  States  moved  to  dismiss  the  writ  of 
error  because  not  lued  out  within  six 
its]  months  after  the  entry  of  'the  juitg- 
mmt.  The  statute  restricting  the  time  for 
writa  of  error  in  such  caw?s  is  §  11  of  the 
act  of  Congress  of  Mnrch  3,  1891,  and  rends: 

"Sec.  11.  That  no  appcnt  or  writ  of  error 
by  which  any  order,  juil^imcnt,  or  decree 
may  be  rcvieneil  in  the  circuit  court  of  ap- 
peals under  tiie  provixinns  of  tliis  act  shall 
bo  taken  or  Kucd  out  except  tvilliin  six 
months  after  tlie  eiilry  of  llic>  ordiT,  judg- 
ment, or  dccriT  sDu^ht  lo  lie  revirivi^d." 
[26  Stat,  at  L.  829.  ihap.  G17,  U.  S.  Comp. 
Stat.  1901,  p.  G52.J 

The  writ  was  dixmis^ed  for  the  reasons 
given  in  the  opinion  by  rtforris,  J.,  reported 
in  S2  0.  C.  A.  73,  152  Fed.  926. 

Mr.  Chopl*^  A.  Moopo  nrffiied  the  cause, 
KDd,  with  Mensrn.  Williiim  P.  Bynuin,  .It.. 
Burwell  &  Cnnsler,  and  Moore  '&  RullinH. 
filed  a  brief  for  i>eti(ioncr. 

Assistiint  Attorney  Oeneriil  Fowler  sr- 
^led  tlic  cause  and  filed  a  Lirief  for  respond- 

The  petition  for  a  writ  of  error  was  iiled 

llrooks  T.  Norris,  II  How.  2«1,  13  L.  ed. 
Ma;  PollevB  v.  IJlHck  River  Iniprciv.  Co.  113 
U.  S.  81.  28  I^  ed.  938.  .1  Sup.  Ct.  lle|>.  3110: 
Soarhnriinsh  v.  Pareoud.  103  V.  S.  5(17,  27 
L.  ed.  824,  2  Sup.  Ct.  I!ep.  877;  Cre.lit  to. 
V.  ArkanwiH  f.  It.  Co.  128  V.  S.  ^.).•*,  2lll,  Si 
L.  e.1.  448.  440.  0  Sup.  Ct.  l!e|i.  1(17;  Kiirrai- 
V.  rhiirchiil.  13.-.  V.  a  COO,  ;14  L.  ed.  iMd. 
10  Slip.  Ct.  Itep.  771 ;  Fowler  v.  I[:imitl.  130 
U.  S.  549,  35  L.  ed.  206,  11  Sup.  (I.  Re|). 
003;  Cincinnati  Safe  &  Lock  Co.  v.  Gnind 
Bapids  Safety  Depoxit  Co.  140  U.  S.  54,  3tl 
L.  ed.  8SS,  13'  Sup.  Ct.  Itep.  13. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  eoiirti 

The  rule  has  Ions  been  settled  that  a 
"writ  of  error  is  not  brought,  in  the  Icfral 
meaning  of  the  term,  until  it  is  filed  in  the 
court  which  rendered  the  judjrment.  It  is 
the  filing  of  the  writ  tlinl  removes  the  rec- 
ord from  the  inferior  to  the  iip|iellutc  eonrt. 
and  the  period  of  timilnlion  |iri'.seri)iei1  by 
the  act  of  Congrt'Hs  must  be  cnleulnted  ac- 
cordingly." Taney,  Ch.  J.,  in  llriKiks  ». 
Norris,  11  How.  204.  13  L.  ed.  66.1;  Polleys 
V.  Black  River  tmprr.v,  Co.  113  U.  R.  SI, 
28  L.  ed.  938,  3  Sup.  Ct.  Itep.  300;  Credit 
Co.  y.  Arkansas  C.  R.  Co.  128  I'.  S.  2.'.8.  32 
L.  ed.  448,  9  Sup.  Ct.  Kep.  107;  Farrar  v. 
S30 


Churchill,  135  U.  S.  609,  34  L.  ed.  24S,  14 
Sup.  a.  Rep.  771;  Conboy  v.  Firat  N»t 
Bank,  203  U.  S.  141,  51  L.  ed.  128,  27  Sop- 
Ct.  Rep.  50. 

The  same  rule  is  applicable  to  appe^li  h 
to  writs  of  error.  Rev.  SUt.  f  1012.  U.  a 
Comp.  SUt.  1001,  p.  716.  As  Mr.  Justice 
Bradley  said  in  Credit  Co.  v.  Arkansas  G 
R.  Co.  128  U.  S.  261,  32  L.  ed.  449,  9  Sup. 
a.  Rep.  107; 

"An  appeal  cannot  be  snid  to  be  'taken' 
any  mora  than  a  writ  of  error  can  be  aaid 
to  be  'brought'  until  it  is,  in  aome  way, 
prcs,'>nted  to  the  court  which  made  the  de- 
cree appealed  from,  thereby  putting  an  end 
to  ilR  jurisdiction  over  the  cause,  and  mak- 
ing it  its  duty  to  send  it  to  the  appellate 
court." 

'Tliere  the  apjieal  was  allowed  by  [SI 4 
Mr.  Justice  Miller  on  the  Inst  day  on  which 
an  apiteal  could  betaken  (Rev.  Slat.S  1008), 
but  was  not  presented  to  the  court  below 
nor  Itlcd  with  the  clerk  until  five  days  after 
the  prescribed  time  had  expired.  It  waa 
held  ttiHt  the  appeal  must  l>e  dismissed,  and 
llr.  .luslice  Bradley  added: 

"The  attempt  made,  in  this  case,  ta  an- 
ticipate the  actual  time  of  presenting  and 
filing  the  appeal,  by  entering  an  order  nuno 
pro  luiic.  does  not  help  the  case.  When  tba 
time  for  tnkinf;  an  appeal  has  expired,  it 
eiiniiot  be  arresled  or  called  luiek  by  a  sim- 
ple order  of  court.  It  it  could  be,  the  law 
uhich  limits  the  time  within  which  an  ap- 
|)eal  can  be  taken  would  be  a  dead  letter." 

In  Farrar  v.  Churchill,  135  U.  S.  609,  34 
I...  eii.  240,  10  Sup.  Ct.  Rep.  771.  it  was  held 
that  a  cross  appeal  in  equity,  like  other  ap- 
peals. nuiHt  lie  entered  within  the  time  lim- 
ited, cnleuliitin);  from  the  date  of  the  decree, 
and  because  in  that  caw  petition,  order, 
and  bond  were  not  filed  in  the  circuit  eoUrt 
until  after  the  l;i|ae  of  two  years  from  the 
entry  of  the  decree,  the  cross  n]>peal  waa 
disniis.icl.  It  was  ruled  also  that  the  fail- 
ure to  lilc  an  assignment  of  errors,  although 
required  by  the  act  of  Congress  and  tlie 
nile  of  crmrt,  was  not  juriolielional.  and 
could  be  Wiiived.  Rev.  Stat.  S  997,  If.  S. 
lonip.  Sliit.  1001.  p.  712;  Rule  11;  Inde- 
|>eu<K-iil  Sehiiol  Dist.  V.  Ilsll.  10(i  f.  S.  42R, 
27  L.  ed.  237,  1  Sup.  Ct.  I>p.  417. 

in  Coul)oy  v.  First  National  Bank,  203  U. 
S.  141.  Zl  L.  e<I.  128,  27  Sup.  C^.  Rep.  SO. 
it  was  held  that  the  time  within  which  an 
iipjieal  may  be  taken  under  g  25b  of  the 
lisukniptey  act  and  general  order  in  bank- 
rujitey  3G  runs  from  the  entry  of  Ihe  oriRi- 
rial  Jiidfinient  or  decree,  and  when  it  has  ex- 
pired is  not  revived  by  a  petition  fi>r  a  re- 
hearing, and  that  where  the  right  of  appeal 
lias  lieen  lost,  appellant  cannot  reinrrat 
himsilf  with  that  right  by  filing  such  peti- 
tion; and  Credit  Co.  v.  Arkan^s  C.  R.  Co. 

ai5  u.  s. 


1S0». 


Waoq  t.  Hebbebt. 


128   U.   S.  S68,  261,   32  L.  ed.  44S,  449,  S  influence  are  charged  hy  what  «ppe»ra  upon 

Snp.  Ct.  Rep.  107,  wai  cited  nith  approval,  the  face  of  tlie  papers,  but  nav  inatitute  an 

Petitioner  contends  that  the  delay  in  set.  inquiry  into  the  real  factt  of  the  tranwe- 

tting  the  bill  of  exeeptiona  was  not  its  fault,  \'^'^^\^ 

but  waa  attributable  to  the  judicial  engaf^  gnt   Bi>ii.  Ct.   1008.]" 

menta  of  the  trial  judge,  and  that  until  tht  Judgment  —  In  eqnltf  —  maklnf  i 
t  for  pnrties. 


I   Eqult;,  296-300,  la  IM- 


bill    of   eiceptions   was   settled   ita   counsel 

S4S]  could  not  intelligently  'prepare  the  as- 

algnnient  of  errors  which  should  accompany 

the  petition  for  the  writ  of  error.    But  the 

SMignment  of  errors  iloes  not  require   the 

prcriouB  settlement  of  the  bill  of  exceptions, 

and   can   be   formulated   before   that   takei    objection  that ^TmakeB' 

place.     In  Waldron  t.  Watdron,  166  U.  S.    the  parties. 

301,  39  L.  ed.  453,   16  Sup.  Ct.  Rep.   383,    Lnphea  -  snlt  to  set  aside  flecd. 

cited  in  the  opinion  of  the  court  of  appcnls.        4.  A  delay  of  tno  years  siid  one  month  in 

the   judgment   was   entered   July   10,   ISOO     bri'ii^ins   suit   ta    cnncet    a    converance   by 

and  the  writ  of  error  was  dated  July   IB,    which  a  mortgagee,  by  menus  of  frnud,  of 

1890,   but   the   bill   of   exceptions   was   not    P'',*7'°'>L.'"i   ""''"'  inliienM,   acquired^  in 

settled  during  the  term,  and,  because  of  sub- 


3.  A  decree  which  in  substance  avoids  « 
subsequent  conveyance  to  a  mortgagee  as  ob- 
tained by  fraud,  tlms  leaving  the  original 
mortgoi^  vnlid  and  binding,  and  orders  an 
accounting  by  the  frnudulent  grantee  as  a 
mortgagee  in  possession,  is  not  open  to  the 
_v-__.i__  .,._.   ■.  _....  contract  for 


settlement  of  the  mortsnge  debt  a  tract  nf 


yet  this  court  held  it  to  be  in  time  in  the    ^j^ 
circumstances.     But  the  writ  of  error  had    (Ki 
already  issued  and  been  deposited  with  the        ' 
clerk  of  the  trial  court,  and  after  that  the 
time  for  complying  with  it  might,  by  prop- 
er authority,  be  enlarged.     Mussina  T.  CA' 
vaio*,  e  Wall.  355,  IS  L.  ed.  810. 

Aa  we  have  stated,  the  assignment  of  er- 
rors is  not  a  jurisdictional  requireiiient,  and 
although,  by  the  rule,  errors  not  assigned 
would  be  disregarded,  the  court  might,  at 
it*  option,  notice  a  plain  error  not  assigned 
or  specified. 

The  delay  In  the  present  ease  in  talcing 


Argued  and  submitted  November  11,  1900. 
Decided  January  24,  1010. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklnlioina  to  review  a  judg- 
ment which  aflirnied  a  juilgiiicnt  of  the  Dis- 
trict Court  of  Townee  County,  in  that  ter- 
ritory, in  favor  of  plaiiitiirs  in  a  suit  to  set 
conveyance  for  fraud,  and  to  redeem 


out  the  writ  of  error   waa  not  the  act  of    tj^,   pro^rty'lrom   a   prior 'mortgagi'lien. 
the  court,  but  of  petitioner.     At  all  events,    AfGrmed. 

petitioner  might  have  brought  iU  writ  of        g^  g^^^  ^^g^  l^lo^_  ,9  Okla.  625,  02  Pae. 
error  within  the  time  prescribed  by  statute,    250. 
and  the  court  had  no  power  to  allow  it  after 
the  tine  limited  had  expired. 
Judgment  affirmed. 


64«]  'SOLOMON   R.  WAGG,   Appt, 


(See  S.  C.  Reporter's  ed.  S46-663.) 

Cancelation  of  Instrametiia  —  fraud  — 
dnrFss  —  nndue  influence  ~-  iuode- 
qnate  cnnaldrratlon. 

1.  Equity  will  set  aside  a  conveyance  by 
"rhich  the  grant«e,  by  means  of  fraud,  op- 
pression, and  undue  influence,  acquired  in 
Httleroent  of  a  debt  a  tract  of  land  of  far 
Rresler  value  thnn  the  amount  of  such  debt. 
(For  ether   cnacs.   we   rsnrrlstlon   ol   Inslru- 

Bcnts.  In  Dlarst  Sup.   Ct.  11)08.] 
Equity  —   disregard   of   form   tor   aub- 

Blance. 

!.  A  court  of  equity  is  not  concluded  in  a 
Mit  in  which  fraud,  oppression,  and  undue 
14  I.,  ed.  S 


Statement  by  Mr.  Justice  Dreiver; 

This  was  a  suit  commenced  on  June  13, 
1903,  in  the  district  court  of  Pawnee  county, 
Oklahoma,  by  William  H.  Herbert  and 
Mary  B.  Herbert,  his  wife,  against  a  number 
of  defendonts.  the  principal  one  Iwing  Solo- 
mon R.  Wagg,  the  appellant.  The  suit  was 
one  to  have  a  certain  convpyance.  in  form 
conveying  the  legal  title  to  a  trnct  of  land 
from  Iklrs.  ITprbert  to  Wag^.  adjudged  void, 
as  having  been  fraudulently  obtained,  and 
to  redeem  the  property  from  a  prior  mort- 
gage lien.    An  outline  of  the  transaction  be- 

NOTR.  — On  cancelation  nf  deed  or  eon- 
tract  in  equity — see  note  to  Neblctt  v. 
Macfni-Iond,  23  L.  ed.  U.  S.  471. 

As  to  locheg  a!i  a  defense — eee  notes  io 
Hiniimond  v.  Hopkins.  30  L.  ed.  I'.  S.  1.3R; 
Felix  V.  Patrick,  3n  L.  ed.  U.  S.  720;  Mid- 
dletovm  V.  Newport  Hospitol,  1  L.R.A.  101; 
Calhoun  v.  Delhi  &  M.  R.  Co.  8  L.R.A.  248; 
CiilTev  V.  Emigh,  10  L.R.A.  125;  Pratt  v. 
Curroll,  3  U  ed.  U.  S.  027;  and  Abraham 
V.  Ord«ay,  30  L.  ed.  U.  S.  1037. 
1  Ml 
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tween  the  Herberts  and  Wagg  is  as  fol- 
lows: On  October  26,  1898,  they  borrowed 
from  him  $1,000,  and  gave  their  promissory 
note,  payable  in  one  year,  with  interest 
after  maturity  at  10  per  cent  per  annum, 
and  as  security  therefor  a  mortgage  on  80 
acres  belonging  to  her,  and  adjoining  the 
town  of  Cleveland,  in  the  county  of  Pawnee. 
547]*Wagg  retained  $100  as  interest  for 
the  first  year,  and  sent  the  mortgagors  $900. 
At  the  same  time,  as  required  by  him,  the 
plaintifTs  executed  to  him  a  warranty  deed 
for  Uie  same  real  estate,  which  was  left  in 
the  bank  of  Cleveland  in  escrow  as  security 
for  the  note  and  mortgage.  In  closing  this 
transaction  he  wrote  to  one  of  the  plaintiffs 
a  letter,  in  which  he  said:  'This  pays  first 
year's  interest,  second  year's  interest  is  not 
due  until  the  end  of  the  second  year,  and 
six  months*  grace  on  end  of  this  makes  a 
full  two  and  a  half  years  before  you  allow, 
or  I  can  ask  for,  the  deed  in  case  of  default 
of  contract." 

On  December  26,  1899,  he  withdrew  the 
deed  in  escrow  from  the  bank,  and  caused  it 
be  filed  and  recorded  in  the  office  of  the 
register  of  deeds  of  Pawnee  county.  His  ex- 
cuse for  this  was  that  not  merely  was  $100 
due  as  interest,  but  also  that  there  was  a 
default  in  the  payment  of  taxes  for  the  year 
1898,  and  that,  to  protect  the  property,  he 
had  been  obliged  to  pay  them,  amounting 
to  $24.94,  with  accrued  penalty  and  costs. 
Notwithstanding  he  had  taken  and  recorded 
this  deed,  which  apparently  transferred  to 
him  the  legal  title,  he  advised  Mrs.  Herbert 
that  she  might  still  redeem  the  laiid  accord- 
ing to  the  terms  of  the  original  loan.  In 
May,  1901,  the  parties,  who  had  been  talk- 
ing of  a  settlement  for  some  time,  executed 
two  deeds,  one  for  Mrs.  Herbert,  her  hus- 
band having  left  for  parts  unknown,  to  the 
defendant,  of  the  entire  80  acres,  and  one 
from  him  to  her  of  25  acres.  Thereafter 
this  defendant  platted  the  55  acres  as  an 
addition  to  the  town  of  Cleveland,  and  sold 
and  conveyed  lots  to  the  other  parties 
named  as  defendants. 

In  the  second  amended  petition,  the  one 
upon  which  the  case  was  tried,  plaintiffs  al- 
leged that  the  defendant  Wagg  was  guilty 
of  fraud  and  oppression,  and,  taking  advan- 
tage of  his  position  and  the  relationship  of 
the  parties,  obtained  for  a  grossly  inade- 
quate consideration  the  title  to  the  55 
acres;  that,  after  platting,  he  conveyed 
some  lots  "to  innocent  purchasers,  the  exact 
lots  and  amounts  received  for  which  are 
548]  'not  known  to  the  plaintiff, but  which 
amount  to  a  large  sum  of  money;"  that  he 
had  not  accounted  for  the  moneys  so  wrong- 
fully received,  and  that  an  accounting  was 
necessary. 

The  case  was  tried  by  the  judge  without 
S22 


a  jury.  Several  hundred  pages  of  tesU* 
mony  were  taken,  and  on  May  19,  1905,  & 
decree  was  entered  finding  generally  the  is- 
sues in  favor  of  the  plaintiff,  Mrs.  Herbert, 
the  death  of  whose  husband  had  been  sug- 
gested pending  the  suit,  adjudging  that  the 
deed  of  May,  1901,  from  her  to  the  defend- 
ant, was  a  mortgage,  tbat  an  accounting 
be  had,  and  that  she  be  allowed  to  redeem. 
The  case  was  reserved  for  further  consider- 
ation and  determination  of  the  claims  of, 
and  an  accounting  with,  the  other  defend- 
ants. This  decree  was,  on  October  12,  1907/ 
affirmed  by  the  Bupreme  court  of  the  terri- 
tory (19  Okla.  525,  02  Pac.  250),  all  the  de- 
fendants joining  in  the  appeal  to  that  court. 
Thereafter  the  case  was  brought  here  on 
appeal  by  the  defendant  Wagg,  the  other 
defendants  not  joining  in  the  appeal,  but 
named  as  parties  appellees. 

Mr.  Arthur  J.  DIddfson  argued  the 
cause  and  filed  a  brief  for  appellant: 

The  court  could  not  rightfully  decree 
plaintiff  to  be  tlio  owner  of  the  property 
without  first  determining  whether  or  not 
there  would  be  anything  due  the  defendant 
upon  an  accounting,  and  requiring  the  pay- 
ment of  that  sum,  if  any  was  found  due,  be- 
fore the  cancelation  of  the  settlement  deed. 
To  render  the  decree  actually  entered  in 
this  case,  it  was  neeossary  for  the  court  to 
assume,  what  nowhere  appears  in  the  evi- 
dence, that,  upon  an  accounting  between 
the  parties,  the  balance  would  be  coming  to 
tlie  plaintiff,  and  not  to  the  defendant 

1  Pom.  Eq.  Jur.  §§  386,  392;  Bremer  T. 
Calumet  &  C.  Canal  &  Dock  Co.  127  111.  464, 
18  N.  E.  321 ;  Reed  v.  Lansdale,  Hardin 
(Ky.)  6;  Pitman  v.  Thornton,  66  Me.  469; 
Dcach  V.  Cooke,  28  N.  Y.  508,  86  Am.  Dec. 
2G0;  Miller  v.  Gunderson,  48  Neb.  715,  67 
N.  W.  769;  Cline  v.  Robbins,  112  Cal.  581, 
44  Pac.  1023. 

Appellant  became  possessed  of  the  legal 
title. 

Bradbury  v.  Davenport,  120  Cal.  152,  52 
Pac.  301;  Vance  v.  Anderson,  113  CaL 
532,  45  Pac.  816;  Seawell  v.  Hendricks,  4 
Okla.  435,  46  Pac.  557;  McDonald  v.  Huff, 
77  Cal.  279,  19  Pac.  490. 

An  erroneous  claim  is  not  fraudulent. 

Neel  V.  Carson,  47  Ark.  421,  2  S.  W.  107 ; 
Schramm  v.  Haupt,  38  Minn.  379,  37  N.  W. 
798;  Perkins  v.  Trinka,  30  Minn.  241,  15 
N.  W.  115;  Thompson  v.  Phoenix  Ins.  Co.  76 
Me.  55,  46  Am.  Rep.  357 ;  Georgia  Home  Ins. 
Co.  V.  Warten,  113  Ala.  479,  59  Am.  St 
Rep.  129,  22  So.  288;  Fish  v.  Cleland,  3S 
111.  238:  14  Am.  k  Eng.  Enc.  Law,  2d  ed. 
pp.  54,  56 ;  Severance  ▼.  Ash,  81  Me.  278,  17 
Atl.  09;  Morton  v.  Morris,  18  C.  C.  A.  611, 
30  U.  S.  App.  550,  72  Fed.  392. 

215  17.  8. 
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It  18  not  fraud  or  oppression  for  a  cred- 
itor to  threaten  his  debtor  with  a  civil  suit. 

Stewart  ▼.  Miller  (Tex.)  7.  8.  W.  603; 
Walker  v.  Farmers'  Bank,  8  Houst.  (Del.) 
258,  10  Atl.  94,  14  Atl.  823;  Dispeau  y. 
First  Nat  Bank,  24  R.  I.  508,  53  Atl.  868 ; 
Hilbom  T.  Bucknam,  78  Me.  482,  57  Am. 
Bep.  816,  7  Atl.  272;  10  Am.  k  Eng.  Euc. 
Law,  2d  ed.  p.  344. 

In  order  to  constitute  undue  influence  the 
grantor  must  be  deprived  of  free  a^^ency. 

Conley  v.  Nailor,  118  U.  S.  127,  30  L.  ed. 
112,  6  Sup.  Ct  Rep.  1001;  Jackson  v.  Row- 
ell,  87  Ala.  685,  4  L.R  Jl.  637,  6  So.  05. 

Misunderstandings  or  misstatements  as  to 
the  party's  rights  will  not  vitiate  a  con- 
tract. 

Upton  V.  Tribilcock,  01  U.  S.  45,  23  L.  ed. 
203 ;  Allen  v.  Galloway,  30  Fed.  4C7 ;  Abbott 
▼.  Treat,  78  Mc.  121,  3  Atl.  47;  Kinpslmry 
▼.  Sargent,  83  Me.  230,  22  Atl.  105;  Jonos 
▼.  Foster,  175  111.  459,  51  N.  E.  862. 

Assuming  that  Mrs.  llerbcrt  was  ignorant 
of  her  rights,  and  had  pleaded  that  fact, 
and  had  some  evidence  to  prove  such  a  con- 
tention, her  position  would  not  be  bettered. 

Foster  v.  Mansfield,  C.  k  L.  M.  R.  Co.  146 
U.  S.  88,  36  L.  ed.  809,  13  Sup.  Ct  Rep.  28 ; 
Georgia  Home  Ins.  Co.  v.  Warten,  supra; 
Wetzel  V.  Minnesota  R.  Transfer  Co.  12  C. 
C.  A.  490,  27  U.  S.  App.  594,  65  Fed.  23. 
169  U.  S.  237,  42  L.  ed.  730,  18  Sup.  Ct. 
Rep.  307. 

In  this  territory  a  mortgage  is  a  mere 
lien. 

Yingling  v.  Rcdwine,  12  Okla.  64,  69  Pac. 
810. 

Where  a  mortgage  is  a  mere  lien,  a  mort- 
gagee not  in  possession  may  purchape  the 
mortgaged  property,  and  such  purchase  is 
not  subject  to  be  set  aside  in  the  absence 
of  actual  fraud,  duress,  or  undue  influence. 

Russell  V.  Southard,  12  How.  139,  13  L. 
ed.  927;  King  v.  State  Mut.  F.  Ins.  Co.  7 
Cash.  1,  54  Am.  Dec.  (in:J:  3  Pom.  Eq.  Jur. 
§  1188;  Cliick  v.  Willetls,  2  Kan.  390; 
Trimm  v.  Marsh,  54  N.  Y.  r)n9,  13  Am.  T^op. 
623;  Cornell  v.  Woodruff,  77  N.  Y.  203; 
McLauffhlin  v.  Acnni,  53  Kan.  514,  50  Pac. 
441;  King  y.  Oushmnn,  41  111.  31,  89  Am. 
Dec.  372;  Sugdcn,  Vend.  &  P.  10th  ed.  338: 
Adler  v.  Von  Kirk  L#and  &  Constr.  Co.  114 
Ala.  551,  62  Am.  St.  Rep.  133,  21  So.  490; 
Walker  v.  Farmers'  Bank,  supra;  Stoutz  v. 
Rouse,  84  Ala.  309,  4  So.  170;  Peaglcr  v. 
SUbler,  01  Ala.  308,  0  So.  157;  McMillan 
▼.  Jowett,  85  Ala.  476,  5  So.  145;  Water- 
son  V.  Devoe,  18  Kan.  223;  Watson  v.  Ed- 
wards, 105  Cal.  70,  38  Pac.  527;  Green  v. 
Butler,  26  Cal.  505;  Amos  v.  Livingston,  20 
Kan.  106;  West  v.  Rwd,  .S5  111.  242:  Scan- 
Ian  ▼.  Scanlan,  134  111.  G30,  25  N.  E.  652; 
Goree  v.  Clements,  94  Ala.  337,  10  So.  900; 
Ten  Eyck  v.  Craig,  62  N,  Y.  400;  De  Mar- 
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tin  V.  Phelan,  47  Fed.  761,  2  C.  C.  A.  523,  7 
U.  S.  App.  233,  51  Fed.  865;  Martin  v.  New 
Rochelle  Water  Co.  11  App.  Div.  177,  42 
N.  Y.  Supp.  893;  De  Martin  v.  Phelan,  116 
Cal.  538,  56  Am.  St.  Rep.  115,  47  Pac.  356, 
85  Cal.  365,  24  Pac.  725. 

Duress  and  undue  influence  constitute 
fraud,  and  the  same  limitation  applies  to 
each. 

Moore  v.  Mnore,  56  Cal.  89;  McMillan  ▼. 
Cheeney,  30  Minn.  519,  16  X.  W.  404. 

Knowledge  of  facts  sufficient  to  induce  in- 
quiry is  all  that  is  required  to  set  the 
statute  in  motion. 

Garfield  County  v.  Renshaw  (Okla.)  22 
L.R.A.(N.S.)  207,  99  Pac,  638;  Black  ▼. 
Black,  64  Kan.  689,  68  Pac.  662;  Piek^- 
brock  V.  Knoer,  136  Iowa,  534,  114  N.  W. 
200;  Donaldson  v.  Jacobitz,  67  Kan.  244,  72 
Pac.  840. 

In  the  case  at  bar,  the  plaintiff  knew 
every  fact  constituting  the  alleged  duress 
and  undue  influence  at  tlie  time,  but  even  if 
she  was  in  ignorance  of  the  facts,  it  is  upon 
her  to  plead  and  prove  the  facta  necessary 
to  toll  the  statute. 

Redd  ▼.  Brun,  84  C.  C.  A.  638,  157  Fed. 
190. 

The  plaintiff  was  guilty  of  such  laches 
and  accpiiescence  in  the  final  settlement  as 
barred  this  action. 

AlsMn  v.  Uikor.  155  U.  8.  448,  39  L.  ed. 
218,  15  Sup.  Ct.  Rep.  162;  Leavenworth  v. 
l)ou;^^hu«s,  59  Kan.  410,  53  Pac.  123;  Thorn- 
ton V.  NatchcjJ,  63  C.  C.  A.  620,  129  Fed. 
84;  Johnson  v.  Atlantic,  G.  k  W.  I.  Tran- 
sit Co.  156  U.  S.  618,  39  L.  ed.  556,  15 
Sup.  Ct.  Rep.  520;  Penu  Mut.  L.  Ins.  Co. 
V.  Austin,  168  U.  S.  699,  42  L.  ed.  631,  18 
Sup.  Ct.  Rep.  223 ;  State  ex  rel.  Schintgen 
V.  LaCrosse,  101  Wis.  208,  77  N.  W.  167; 
Graff  V.  Portland  Town  k  Mineral  Co.  12 
Colo.  App.  100,  54  Pac.  854;  Ro^jcrs  v.  Van 
Nortwick,  87  Wis.  414,  58  N.  W.  757;  Schla- 
wi^  V.  riirslow.8  C.  C.  A.  .^15,  19  U.  S.  App. 
501,  59  Fod.  848;  Wheeler  v.  McNeil,  41 
C.  C.  A.  004.  101  Fed.  685;  Schoftel  v.  Hays, 
7  C.  C.  A.  308,  19  U.  S.  App.  220,  58  Fed. 
457;  Kinnc  v.  Webb,  4  C.  C.  A.  170,  12  U.  S. 
Apr),  137,  54  Fed.  34;  Parsons  v.  McKinley, 
56  Minn.  404,  57  N.  W.  1134;  Paine  v. 
Hanison,  38  Minn.  346,  37  N.  W.  588; 
Grymes  v.  Sanders,  93  U.  S.  55,  23  L.  ed. 
798;  Shelby  v.  (^ri'iq)>ton,  r.l  N<.:,.  4S:.,  101 
Am.  St.  Rep.  630,  91  N.  W.  309;  IToyt  ▼. 
I^tham,  143  U.  S.  553.  30  L.  ed.  2.')9,  12 
Sup.  Ct  Rep.  568;  Twin-Lick  Oil  Co.  v. 
Marbury,  91  U.  S.  587,  23  L.  ed.  328;  28 
Am.  k  Enjr.  Enc.  Law.  2d  ed.  p.  1027:  Litch- 
field v.  Browne,  17  C.  C.  A.  28,  36  U.  S. 
App.  130,  70  Fed.  141;  Blackman  v.  Wright, 
90  Iowa,  511,  0.i  N.  W.  843;  6  Cyc.  Law  k 
Proc.  pp.  .?00-.?02 ;  Strclght  v.  Junk,  8  C.  C. 
A.   137,   16  U.   S.  App.   60S,  50   Fed.   321; 
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Sagadahoc  Land  Co.  ▼.  Ewing,  13  C.  C.  A. 
83,  31  U.  S.  App.  102,  65  Fed.  702;  Curtia 
V.  Lakin,  36  C.  C.  A.  222,  94  Fed.  251 ;  Day 
y.  Ft.  Scott  Invest,  k  Improy.  Co.  153  111. 
293,  38  N.  E.  567;  Perry  v.  Pearson,  135  J 11. 
218,  25  N.  E.  636;  Sheffield  Land,  Iron,  ft 
Coal  Co.  v.  Neill,  87  Ala.  158,  6  So.  1; 
Hatch  V.  Ferguson,  57  Fed.  059,  14  C.  C.  A. 

41,  29  U.  S.  App.  540,  06  Fed.  668;  Connely 
y.  Rue,  148  111.  207,  35  N.  E.  824;  Arnold 
y.  Plagerman,  45  X.  J.  £q.  186,  14  Am.  St. 
Rep.  712,  17  Atl.  93;  Mulyey  y.  Gibbons,  87 
111.  367;  Fraker  y.  Houck,  36  Fed.  403  j 
Goodell  V.  Dewey,  100  111.  308;  Bedford  v. 
Moore,  54  Mo.  448;  Learned  y.  Foster,  117 
Mass.   365;    Schrndski  y.  Albright,  93  Mo. 

42,  5  S.  W.  807 ;  Kline  y.  Vogel,  90  Mo.  239, 
1  S.  W.  733,  2  S.  W.  408;  Schlawig  v.  Fleck 
enstein,  80  Iowa,  668,  45  N.  W.  770;  Hamil- 
ton y.  Lubukee,  51  111.  415,  09  Am.  Dec. 
562;  Parkhurst  v.  Van  Cortland,  14  Johns. 
15,  7  Am.  Dec.  427;  2  Pom.  Eq.  Jur.  §  905; 
Ward  y.  Sherman,  192  U.  S.  168,  48  L.  ed. 
391,  24  Sup.  Ct.  Rep.  227;  Ellis  y.  Ellis,  5 
Tex.  Ciy.  App.  46,  23  S.  W.  996. 

The  plaintiff  was  and  is  estopped  to  set 
aside  the  transaction,  by  having  taken  con- 
scious advantage  thereof. 

Bell  y.  Keepers,  39  Kan.  105,  17  Pac.  785; 
Sliubert  v.  Stanley,  52  Ind.  46;  Hardy  v. 
Keene.  67  N.  H.  166,  32  Atl.  759 ;  Bedier  v. 
Reaume,  95  Mich.  518,  55  N.  W.  366; 
Knaggs  y.  Mastin,  9  Kan.  532;  Sliney  v. 
Davis,  11  Colo.  App.  480,  53  Pac.  686;  6 
Cyc.  Law  &  Proc.  p.  611;  Engle  v.  Burns, 
5  Call  (Va.)  463,  2  Am.  Dec.  593;  Davis  v. 
Simpson,  5  Harr.  &  J.  147,  9  Am.  Dec.  500. 

Mr.  Watson  E.  Coleman  submitted  the 
cause  for  appellees.  Mr.  E.  M.  Clark  wns 
on  the  brief: 

Russell  y.  Southard,  12  How.  139,  13  L. 
ed.  927,  is  the  controlling  case  on  all  points 
involved  in  this  cause,  and  is  directly  in 
pointw 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  petition  charged  that  the  defendant 
Wagg  was  guilty  of  fraudulent,  wrongful, 
oppressive,  and  unjust  conduct,  and  that 
through  such  conduct  he  obtained  the  deed 
of  May  28,  1001.  The  trial  court,  as  stated, 
found  generally  in  plaintifTs  favor.  The  su- 
preme court,  in  an  elaborate  opinion,  in 
551]  which  it  •narrated  fully  the  details  of 
the  transactions  between  tliese  parties  and 
the  testiinony  jjiven  on  the  hearing,  closed 
its  recital  in  these  words: 

'•It  mnst  therefore  follow  as  an  irresisti- 
ble conclusion  that  the  allegations  in  the 
82i 


petition  of  fraud,  oppression,  undue  influ- 
ence, and  inadequate  consideration  were 
fully  suntained  by  the  evidence,  and  we  are 
unable  to  perceive  how  the  trial  court  could 
have  reached  any  other  fair,  just,  and  ra- 
tional conclusion  upon  the  entire  evidence 
as  disclosed  by  this  record.  " 

The  testimony  as  to  the  value  of  the  prop- 
erty at  the  time  of  the  settlement  in  May, 
1901,  was  conflicting,  some  placing  it  at 
$100  per  acre.  In  reference  to  this  conflict 
the  court  said: 

"It  is  a  settled  rule  of  this  court,  and  one 
which  we  have  reiterated  and  reiterated 
time  and  again,  that  where  the  evidence 
reasonably  sustains  the  finding  and  judg- 
ment of  the  court,  or  where  the  evidence  la 
conflicting,  it  will  not  be  disturbed  by  this 
court." 

Evidently  the  supreme  court  believed  that 
the  defendant  has  acquired  in  settlement  of 
a  debt  a  tract  of  land  of  far  greater  yalue 
than  the  amount  of  the  debt,  and  that  this 
was  accomplished  by  fraud,  oppression,  and 
undue  influence.  Upon  these  facts  a  decree 
setting  aside  the  conveyance  was  undoubt- 
edly right. 

Counsel  for  defendant,  on  his  appeal  to 
this  court,  has  filed  a  brief  of  over  150 
pages,  in  which  he  narrates  the  facts  as  they 
appear  to  him,  and  cites  many  authorities 
as  to  the  circumstances  which  will  uphold 
a  conveyance  upon  such  or  similar  facts.  Of 
course,  upon  the  face  of  the  papers,  the 
deed  of  May,  1901,  vested  in  the  defendant 
the  title  to  the  55  acres,  but  it  is  well 
established  that,  in  a  suit  in  equity  between 
parties,  in  which  fraud,  oppression,  and  un- 
due influence  are  charged,  the  court  is  not 
concluded  by  that  which  appears  on  the 
face  of  the  papers,  but  may  institute  an  In- 
quiry into  the  real  facts  of  the  transac- 
tions. So  thoroughly  is  this  doctrine  es- 
tablished that  any  discussion  of  the  cases 
in  this  and  other  courts  aflirming  it  would 
be  useless.  They  rest  upon  elementary 
'principles  of  equity.  It  is  sufficient  [552 
to  refer  to  Russell  v.  Southard,  12  How. 
139,  13  L.  ed.  927,  and  the  many  authorities 
cited  in  the  opinion. 

Counsel  further  contends  that  the  decree 
is  erroneous,  in  that  it  adjudges  that  the 
deed  of  May,  1901,  to  defendant  was  a 
mortgage,  and  as  such  only  a  lien  upon  the 
property;  that  there  is  no  evidence  that 
this  deed  was  not  intended  as  a  conveyanoe, 
or  that  it  was  intended  as  a  mortgage;  and 
that  courts  do  not  make  contracts  for  par- 
ties. But  this  contention  presents  a  mere 
technical  matter.  The  petition  alleges,  in 
addition  to  the  averment  that  the  deed  was 
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obtained  wrongfully  and  fraudulently,  "that 
the  only  consideration  received  by  said 
plaintiff  for  the  said  purported  deed, 
marked  'Exhibit  E'  (the  deed  to  defendant 
of  May,  1901,  of  the  entire  tract),  was  a 
relinquishment  of  the  said  mortgage  herein 
referred  to  as  'Exhibit  B*  (the  original 
mortgage  given  by  Mr.  and  Mrs.  Herbert  to 
defendant)."  In  other  words,  whatever 
technical  criticism  may  be  made  upon  the 
form  of  the  decree,  it  was  in  substance  a 
finding  and  decree  that  the  deed  of  May, 
1001,  was  yoid,  as  having  been  obtained  by 
the  fraudulent  conduct  of  the  defendant, 
and  that,  being  set  aside,  left  the  property 
subject  to  the  lien  of  the  original  mortgage 
given  October  24,  1898.  Of  course,  the  act 
of  Wagg  in  taking  from  the  bank  the  deed 
placed  in  escrow,  and  having  it  recorded, 
may,  in  view  of  his  assurancos  to  Mrs.  Her- 
bert, be  regarded  as  immaterial.  Equitably, 
the  relation  of  mortgagor  and  mortgajrec 
was  not  disturbed.  The  court  did  not  make 
&  new  contract  for  the  parties,  but,  leaving 
the  mortgage  valid  and  binding,  decreed  the 
invalidity  of  a  subsequent  conveyance,  and 
also  ordered  an  accounting  by  the  defend- 
ant as  a  mortgagee  in  possession. 

Tliere  is  in  this  case  no  lapse  of  time,  no 
matter  of  estoppel,  which,  so  far  as  the  de- 
fendant Wagg  is  concerned,  forbids  a  court 
of  equity  from  investigating  and  determin- 
ing the  real  facts.     Mrs.  Herbert's  deed  to 
defendant  was  executed  May  28,  1901,  and 
this   suit    was   commenced    June    13,    1903. 
less  than  two  years  and  a  month  from  the 
553]  date    of    the    wrong    complained    *of. 
While  laches  is  often  spoken  of  as  the  equit- 
able equivalent  of  the  legal  statute  of  limi- 
tations,  yet   there   is   no   fixed   time   which 
makes  it  an   absolute  bar.     In    Russell    v. 
Southard,    supra,    there    was    between    the 
fraudulent  transaction  and  the  commence- 
ment of  the  suit  a  lapse  of  nineteen  years 
and  eight  months,  and  it  was  held  that  that 
was  not  sufficient,  the  court  saying  (p.  155) : 
"The  absence  of  all   valuable   considera- 
tion for   the  surrender  of  the   equity,  and 
the  circumstances   of  distress   under  which 
it  was  made,  and  which,  bo  far  as  it  ap- 
pears, continued  to  exist  down  to  the  filing 
of  the   bill,    coupled    with    the    conviction, 
which  we  think  Russell   mistakingly  enter- 
tained, that   his   rights   were   probably   de- 
stroyed, must  prevent  us  from  allowing  the 
•>p9€  of  time  to  be  a  positive  bar.*' 

The  rights  of  purchasers  from  Wagg  sub- 
sequent to  May  28,  1901.  are  protected  by 
^^^  accounting  ordered,  and  as  they  did  not 
appeal  from  the  decree,  it  must  be  assumed 
that  they  were,  satisfied  with  it. 

The  decree  of  the  Supreme  Court  of  the 
Territory  of  Oklahoma  is  affirmed. 
*^Ued. 


•FREDERICK  J.  LOWTIEY,  George  [554 
P.  Castle,  and  William  0.  Smith,  Trustees, 
Appts., 
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TERRITORY  OF  HAWAII. 
(See  S.  C.  Reporter's  ed.  554-580.) 

Real  property  —  condition  subsequent^ 
rclij^ious  instruction. 

1.  Religious  teaching  and  training  in  the 
doctrines  represented  by  the  mission  are  re- 
quired to  satisfy  the  condition  on  which  such 
mission  was  transferred  by  the  American 
Board  of  Commissioners  for  Foreign  Mis- 
sions to  the  Hawaiian  government,  viz., 
that  the  government  should  continue  the 
same  as  an  institution  for  the  cultivation 
of  sound  literature  and  solid  science,  and 
should  teach  no  religious  tenet  or  doctrine 
contrary  to  those  theretofore  inculcated  by 
the  mission,  as  set  forth  in  a  confession  of 
fiiitli,  where  the  government  knew,  when 
accepting  the  transfer  of  the  mission  to  its 
"fostering  care  and  patronage,"  that  the 
mission  was  founded  to  convert  the  Hawaii- 
ans  to  Christianity,  and  to  educate  young 
men  to  be  Christian  ministers,  and  for 
nearlv  thirtv  vears  recoorni/ed  its  ohlijjation 
under  the  agreement  to  afford  religious  in- 
struction  in   those  doctrines. 

[For  other  cases,  sec  Ueail  Property,  13-25,  In 
Di«ost  Slip.  Ct.  mOS.l 

Liniitntion  of  actions  —  trust  —  broach 
of  condition  subsequent. 

2.  A  mere  change  in  the  course  of  stu(lie9, 
contrary  to  the  condition  on  which  a  Protes- 
tant mission  was  transferred  by  the  Ameri- 
can Hoard  of  Commissioners  for  Foreign 
Missions  to  the  Hawaiian  government,  viz,, 
that  the  government  should  continue  the 
same  as  an  institution  for  the  cultivation 
of  sound  literature  and  solid  science,  and 
should  teach  no  religious  tenet  or  doctrine 
contrary  to  those  theretofore  inculcated  by 
the  mission,  as  set  forth  in  a  confession  of 
fnitli,  the  institution,  in  case  of  breach  of 
such  condition,  to  revert  to  the  mission, 
with  an  alternative,  at  the  eleetion  of  the 
government,  to  pay  a  stijuilated  sum,  docs 
not  instantly  operate  to  make  the  grantor  of 
the  property  a  clainiant  for  money,  against 
whom  the  statute  of  limitations  immediately 
begins  to  run. 

[For  other  cases,  see  Limitation  of  Actions, 
II.  d.  In  Digest  Sup.  Ct.  1908.] 

Note.  —  On  conditions  precedent  and  sub- 
setpient — see  note  to  Taylor  v.  Mason,  6  L. 
ed.  U.  S.  101. 

On  condition  in  deed  that  land  is  to  be 
used  for  a  specified  charitable,  public,  or 
quasi  public  purpose — see  note  to  Greene  ▼. 
O'Connor,    19    L.R.A.    2G3. 

On  statutes  of  limitation,  and  lapse  of 
time  as  bar  to  enforcing  trust — see  notes 
to  Prevost  V.  Gratz.  5  L.  ed.  U.  S.  311; 
Thomas  v.  Brockenbronsrh,  6  L.  ed.  U. 
S.  287:  Philippi  v.  Philippi,  29  L.  ed.  U.  S. 
.330;  Ducie  v.  Ford,  34  L.  ed.  U.  S.  1091; 
and  Gisbom  v.  Charter  Oak  L.  Ins.  Co.  35  "L, 
ed.  U.  S.  1029. 
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Trosts  —  Interest  of  trastee  —  rl^lit  to 
enforce  condition  Kubscqoent. 

3.  The  right  to  receive  a  reconveyance  of 
the  school,  or  of  the  stipulated  sum  in  lieu 
of  such  reconveyance,  in  case  of  the  breac!i 
of  the  condition  on  which  a  Protestant 
mission  was  transferred  by  the  American 
Board  of  Cominissioners  for  Foreign  Mis* 
•ions  to  the  Hawaiian  government,  viz.,  thr4t 
the  government  sliouhl  continue  the  same  as 
an  institution  for  the  cultivntion  of  sound 
literature  and  solid  science,  and  should  teach 
no  religious  tenet  or  doctrine  contrary  to 
those  theretofore  inculcated  by  the  mission, 
as  set  forth  in  iC  confe«(sion  of  faith,  passed 
under  a  deed  from  such  board  to  certain 
named  trustees,  which  purports  to  convey, 
for  the  purposes  of  the  trust,  every  interest 
in  the  property  which  the  grantor  had,  re- 
serving to  the  grantor  the  right  to  direct 
any  change  or  alteration  in  the  disposition 
of  the  income  and  proceeds  of  the  trust  es- 
tate, or  to  remove  any  trustee,  or  fill  any 
vacancy. 
(For  other  oises,  see  Trusts,   II.  b,  in  Dli;cKt 

Sup.  Ct.  1908.] 

[No.  409.] 

Argued  December  6,  7,  1909.    Djciilcd  Jan- 
uary 24,  1910. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment denying  the  right  to  recover  from  the 
Territory  a  sum  of  money  as  the  alterna- 
tive  of  the  reconveyance  of  certain  property 
conveyed  to  the  Hawaiian  government,  for 
the  nonfulfilment  of  the  conditions  upon 
which  the  property  was  conveyed.  Reversed 
and  remanded  with  directions  to  enter  judg- 
ment for  appellants. 

See  same  case  l)olow,  on  first  appeal,  17 
Haw.  285;  on  second  appeal,  19  Haw.  123. 

The  facts  are  stated  in  the  opinion. 

Mr.  TiHTid  li.  W'itliington  argued  the 
cause  and  filed  a  brief  for  appellants: 

A  trust  of  this  kind  for  religion  is  valid, 
and  so  long  as  there  is  anyone  in  interest 
demanding  its  fulfilment,  it  must  be  carried 
out. 

Watson  ▼.  Jones,  13  Wall.  679,  20  L.  ed. 
666;  Church  of  the  Holy  Trinity  v.  United 
SUtes,  143  U.  S.  457,  36  L.  ed.  226,  12  Sup. 
Ct  Rep.  511;  Vidal  v.  Philadelphia,  2  How. 
127,  11  L.  ed.  205;  Gonoral  Assembly  v. 
Oyertoun  [1904]  A.  C.  515;  Schnorr's  Ap 
peal,  67  Pa.  138.  5  Am.  Rep.  415;  St.  Mary's 
Church  Case,  7  Serg.  &  R.  517;  Den  ex  dem. 
Day  y.  Bolton,  12  N.  J.  L.  206;  Craigdallie 
▼.  Aikman,  1  Dow,  P.  C.  1 ;  Foley  y.  Wont- 
ner,  2  Jac.  k  W.  245;  Leslie  v.  Birnie,  2 
Russ.  Ch.  114;  Davis  y.  Jenkins,  3  Ves.  & 
B.  156:  Milligan  v.  Mitchell,  3  Myl.  &  C. 
72,  1  Myl.  k  K.  446:  Ros1ii*s  Appeal,  60 
Pa.  462,  8  Am.  Rep.  275:  Rottman  v.  Bart- 
ling,  22  Neb.  375,  35  N.  W.  120;  Atty.  Geo. 
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y.  Hutton,  7  Ir.  Eq.  Rep.  612;  Milter  ▼.  Ga- 
ble, 2  Denio,  548;  2  Story,  Eq.  f  1191a; 
Atty.  Gen.  v.  Pearson,  3  Meriv.  353,  7  Sim. 
290,  5  Eng.  Rul.  Cas.  680;  Shore  v.  Atty. 
Gen.  9  Clark  &  F.  355 ;  Atty.  Gen.  v.  Shore, 
11  Sim.  592:  Atty.  Gen.  v.  Wilson,  10  Sim. 
210;  Atty.  Gen.  v.  Drummond,  1  Connor  & 
U  210,  1  Drury  k  War.  353;  Christian 
Church  y.  Carpenter,  108  Iowa,  650,  79  N. 
W.  375;  Cape  v.  Plymouth  Cong.  Church. 
117  Wis.  155,  93  N.  W.  449;  Rodgers  v.  Bur- 
nett, 108  Tenn.  183,  65  S.  W.  408;  Lamb  v. 
Cain,  129  Ind.  486,  14  L.R.A.  518,  29  N.  E. 
13;  Smith  v.  Pedigo,  145  Ind.  385,  19  L.R.A. 
439,  32  L.R.A.  838,  33  N.  E.  777,  44  N.  K. 
363;  Princeton  y.  Adams,  10  Cush.  132; 
Bear  v.  Heasley,  98  Mich.  279,  24  L.R..A. 
615,  57  N.  W.  270;  Baker  v.  Duckor,  79 
Cal.  365,  21  Pac  764;  Peace  v.  First  Chris- 
tian Church,  20  Tex.  Civ.  App.  85,  48  S.  W. 
534;  Greek  Catholic  Church  v.  Orthodox 
Greek  Church,  195  Pa.  425,  46  Atl.  72: 
Dochkns  v.  Lithuanian  Ben.  Soc.  206  Pa.  25, 
55  Atl.  779;  Clark  v.  Brown  (Tex.  Civ. 
App.)  108  S.  W.  421;  Mack  v.  Kime,  129 
Ga.  1,  24  L.R.A.(N.S.)  675,  58  S.  E.  184; 
^farien  v.  Evansrelical  Creed  Congregation, 
]o'2  Wis.  650,  113  N.  W.  66. 

This  property,  wliether  in  the  hands  of  the 
mission  or  government  or  the  trustees,  was 
inipn'pscd  with  a  trust  for  a  religious  use, 
and  the  failure  to  enforce  a  trust  is  not 
barred  by  mere  lapse  of  time, 

Oliver  V.  Piatt,  3  How.  333,  411,  11  L.  ed. 
622,  657;  New  York  Indians  v.  United 
States.  170  U.  R.  1,  35,  42  L.  ed.  927,  939,  18 
Sup.  Ct.  Rep.  531. 

Mere  silence  or  delay  will  not  defeat  tlio 
action   where  the  obliiration   is  continuous. 

TjTian  y.  Warren,  53  N.  J.  Eq.  313,  31 
Atl.  590;  Union  Collc^^'e  v.  New  York,  173 
N.  Y.  38,  93  Am.  St.  Rep.  5(J9,  05  N.  E.  85.1: 
Ryder  v.  I^oniis,  101  Mass.  101,  30  N.  E. 
830;  Stockbridge  Iron  Co.  y.  Hudson  Iron 
Co.  107  Mass.  290;  Royal  v.  Aultnian  k  T. 
Co.  116  Ind.  424,  2  KR.A.  520,  19  N.  E. 
202;  Angell,  Limitations  of  Action*^.  5th 
ed.  §  72;  Ganley  v.  Troy  City  Xat.  Bank, 
98  N.  Y.  487;  Hubbard  v.'llubbard,  97  Mass. 
188,  93  Am.  Dec.  75;  Payson  v.  Burnhatn. 
141  Mass.  547,  6  N.  E.  708;  Lin/ee  v.  Mixor. 
101  Mass.  512;  Bacon  v.  SandberL',  179 
Mass.  396,  60  N.  E.  936;  Coleninn  v.  Whit 
ney,  62  Vt.  123,  9  L.R.A.  517,  20  Atl.  .T22: 
Gray  v.  Blanchard,  8  Pick.  284:  Ma;:iiinis  v. 
Knickerbocker  Ice  Co.  112  Wis.  385.  69 
L.R.A.  833,  88  N.  W.  300:  Jackson  ex  dom. 
Brouck  y.  Crysler,  1  Johns.  Cas.  125; 
Plumb  y.  Tubbs,  41  N.  Y.  442;  Contrn^ga- 
tional  Church  Bldg.  Soc.  v.  Osborn,  153  Cal. 
197,  94  Pac.  881 ;  Howe  v.  Lowell,  171  Mass. 
575,  51  N.  E.  536;  Gall  v.  Gall,  126  Wis. 
390.  5  L.R.A.(N.S.)  003.  105  N.  W.  053: 
Bleecker  v.  Smith,  13  Wend.  530:   Doe  ex 
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dem.  Ambler  t.  Woodbridge,  9  Barn.  &  C. 
376;  Dakin  v.  Williams,  17  Wend,  447; 
Doe  ex  deui.  Baker  v.  Jones,  5  Exch.  4i)S; 
Faxwell  y.  Easton,  63  Mo.  44G;  Alexander 
▼.  Hodges,  41  Mich.  C91,  3  N.  W.  187 ;  Ad- 
ams V.  Ore  Knob  Copper  Co.  4  Hughes,  589, 


Mr.  C.  R.  Hemenway  argued  the  cause 
and  filed  a  brief  for  appellee: 

If  any  breach  of  tlie  condition  respecting 
religious  instruction  has  occurred,  it  oc- 
curred as  early  as  1877,  and  any  action 
therefor  is  barred  by  the  statute  of  limita- 


7  Fed.  634.  tions. 

Demand  or  an  equivalent  act  is  necessary  Hartman   t.    United    States,   35    Ct.    CI. 

to  set  the  statute  in  motion.  106;    Butler   v.   United   States,   23   Ct.   CI. 

Preston  v.   Bosworth,    163    Ind.   458,   74  335;   Carlisle  v.  United  States,  29  Ct.  CL 

Am.    St.   Rep.   313,   55   N.    E.    224;    Little  414;  Aachen  &  M.  F.  Ins.  Co.  v.  Morton, 

Falls  Water  Power  Co.  v.  Mahan,  69  Minn.  15  L.R.A.(N.S.)    156,  84  C.  C.  A.  366,  156 

253,  72  N.  W.  69;  Lewis  v.  Lewis,  74  Conn.  Fed.  654,  13  A.  &  £.  Ann.  Cas.  692;  Brown 

630,  92  Am.  St.  Rep.  240,  51  Atl.  854;  Had-  v.  Houdlette,  10  Me.  309;  Davis  v.  Brown, 

ley  v.  Hadley  Mfg.  Co.  4  Gray,  140;  Crane  98  Ky.  475,  32  S.  W.  614,  36  S.  W.  534; 

▼.  Hyde  Park,  135  Mass.  147;  Merrifleld  v.  Wilcox  v.  Plummer,  4  Pet.  172,  7  L.  ed.  821; 

Cobleigh,  4  Cush.  178;   Ward's  Appeal,  35  Finn  v.  United  States,  123  U.  S.  227,  31  L. 

Conn.  161;  Yeary  v.  Cummins,  28  Tex.  91;  ed.  128,  8  Sup.  Ct.  Rep.  82;  United  States 

Link  V.  Jarvis   (Cal.)    33  Pac.  206;  Norris  v.  Connor,  138  U.  S.  61,  66,  34  L.  ed.  860, 

▼.  Harris,   15  Cal.  226;    Eames  v.  Savage,  862,   11   Sup.  Ct.  Rep.  229;    United  SUtes 

14  Mass.  425;  United  States  v.  Louisiana,  v.  Grcatlioiisc,  166  U.  S.  602,  41  L.  ed.  1130, 

123  U.  S.  32,  31  L.  ed.  69,  8  Sup.  Ct.  Rep.  17  L.  ed.  701;  United  States  v.  Wardwell, 

17;  Bonniwell  v.  Madison,  107  Iowa,  85,  77  172  U.  S.  48,  43  L.  ed.  360,  19  Sup.  Ct.  Rep. 

N".  W.  630;    French  v.  Merrill,   132  Mass.  86;  Kendall  v.  United  States,  107  U.  S.  123, 

625;    Cromwell  v.   Norton,    193   Mass.  291,  27  L.  ed.  437,  2  Sup.  Ct.  Rep.  277;  DeAm- 

118  Am.  St.  Rep.  499,  79  N.  E.  433;  Stretch  aud  v.  United  States,  151  U.  S.  483,  494,  38 

V.   Schenck,   23    Ind.    77;    Parks  v.   Satter-  L.  ed.  244,  248,  14  Sup.  Ct.  Rep.  374. 

thwaite,  132  Ind.  411,  32  N.  E.  82;  Horner  Contracts  under  which  a  person  receives 

▼.   Clark,  27   Ind.  App.   6,  60  N.   E.   732;  property   and   assumes   mere   personal    lia- 

Lydig  V.  Braman,  177  Mass.  212,  68  N.  E.  bility,    the   property    itself    not   being    im- 

696;  Bahcock  v.  Wyman,  19  How.  289,  15  L.  pressed  with  the  character  of  a  trust  fund, 

ed  644;  Stringer  v.  Stringer,  03  Ga.  320,  20  are   enforceable    as   contracts,    but   do    not 

S.  E.  242;  Parker  y.  Gaines  (Ark.)  11  S.  W.  create  a  trust. 

603;    Goodwin  v.  Ray,   108   Tenn.   614,   91  Riddle  v.   Beattie,   77   Iowa,   168,  41   N. 

Am.  St.  Rep.  761,  69  S.  W.  730;  Bolles  v.  W.  606. 

Stearns,  11  Cush.  320;  Owen  v.  Higgins,  Even  if  it  could  be  considered  that  the 
113  Iowa,  735,  84  N.  W.  713;  St.  Louis,  I.  agreement  before  the  court  constitutes  in 
M.  &  S.  R.  Co.  v.  McGee,  115  U.  S.  469,  29  some  aspects  a  trust,  then  it  is  submitted 
L.  ed.  446.  6  Sup.  Ct  Rep.  123;  Bybee  v.  that  it  is  not  such  a  trust  as  would  be  ex- 
Oregon  A  C.  R.  Co.  139  U.  S.  663,  35  L.  ed.  empt  from  the  operation  of  the  statute.  Not 
305,  11  Sup.  Ct.  Rep.  641;  Topham  v.  all  trusts  are  so  exempt. 
Braddick,  1  Taunt.  672;  Wright  v.  Hamil-  Xane  v.  Bloodgood,  7  Johns.  Ch.  90,  11 
ton,  2  Bail.  L.  51,  21   Am.  Dec.  513;   Col  ^„^    ^g^    41 7 

lard  v.  Tuttlo,  4  Vt.  401,  24  Am.  Dec.  627.  wi^^never  there  is  an  adequate  remedy  at 

The  agreement  being  in  the  f 'teinativc,  ^        ^,^^  ^^^^^^^^  ^.j„  ^^  ^^^^  ^^         ,      ^^^^ 

until  a  refusal  to  convey,  the  nght  to  the  ^^,^^^^  ^^y^^^           ^^^  ^^^^^  .„       'j^      ^^^ 

money  demand  would  not  arise.  .,       .   .   .       .„          ^         xi.    i.-       ±/    n    x 
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Dessert  v.  Scott,  58  Wis.  300,  17  N.  W.  14;  •^^'''^"  ""'  '^^^'^"^  ^^^  ^^'^^'-  ^^^'  ^^^  N.  W. 

Smith  V.   Rnnborn,   11  Johns.   69;    Pntchii.  ^^^^'  Hayward  v.  Gunn,  82  111.  386;  Agcns 

V.  Swift,    21    Vt.    292;    Ross   v.    Sutton,    1  ^'-   ^^-^^"^'  ^^  ^-  ''•  ^^^-  ^^'^*  ^5  Atl.  707; 

Bail.  L.  120,   19  Am.   Dec.  600;   Barker  v.  »^'^»>^'^s  v.  Ely,  113  N.  Y.  128,  20  N.  E.  600; 

•T'»nos,  8   N.   n.   413;    White  v.   Toiicrav,   5  l^^gerton  v.  Lo^ran,  ^  N.  C.  172;  Townsend 

Gratt.  179;  Ramsey  v.  Walthan,  1  Mo.  39.'>;  v.  Eiehclbergcr,  51   Ohio  St.  213,  38  N.  E. 

Phillips  V.   Cornelius    (Miss.)    28  So.   871;  207;    Hostctter  v.   Holliii^rer,   117   Pa.   600, 

McMillan  v.  Philadelphia  Co.  159  Pa.  142,  12  Atl.  741;  Wallace  v.  Lincoln  Sav.  Bank, 

28  Atl.  220;  Center  v.  Center,  38  N.  H.  318:  80  Tenn.  030,  24  Am.  St.  Rep.  625,  15  S.  W. 

Litchfield  v.  Irvin,  61  N.  Y.  51;  Hartman  448;    Merton  v.  0»Brien,  117  Wis.  437,  94 

^- United  States,  35  Ct.  CI.  108.  N.  W.  340;  Cone  v.  Dunham,  59  Conn.  146, 

The  plaintiffs   are   entitled    to   maintain  8    L.R.A.    647,    20    Atl.    311;    Farnam    v. 

^^«  action.  Brooks,  9  Pick.  242;  Merrill  v.  Monticello, 
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The  findings  of  fact  from  which  the  con- 
elusion  reached  by  the  supreme  court  of 
Hawaii  necessarily  follows  are  binding  and 
conclusiye  upon  this  court. 

Halsell  V.  Renfrew,  202  U.  S.  287,  50  L. 
ed.  1032,  20  Sup.  Ct  Sep.  610,  6  A.  &  £. 
Ann.  Cas.  189;  San  Pedro  &  C.  del  A.  Co. 
▼.  United  States,  146  U.  S.  120,  36  L.  ed. 
911,  13  Sup.  Ct.  Rep.  94;  Zeckendorf  v. 
Johnson,  123  U.  S.  617,  31  L.  ed.  277,  8 
Sup.  Ct.  Rep.  261;  Eilers  v.  Boatman,  111 
U.  S.  356,  28  L.  ed.  454,  4  Sup.  Ct  Rep. 
432;  Sturr  y.  Beck,  133  U.  S.  541,  33  L.  ed. 
761,  10  Sup.  Ct.  Rep.  350;  Simms  v.  Sinrnis, 
176  U.  8.  162,  44  L.  ed.  135,  20  Sup.  Ct. 
Rep.  58;  Hollo  way  y.  Dunham,  170  U.  S. 
615,  42  L.  ed.  1165,  18  Sup.  Ct.  Rep.  784; 
Idaho  &  0.  Land  Improv.  Co.  y.  Bradbury, 
132  U.  S.  509,  33  L.  ed.  433,  10  Sup.  Ct. 
Rep.  177;  Grayson  y.  Lynch,  163  U.  S.  468, 
41  L.  ed.  230,  16  Sup.  Ct.  Rep.  1064. 

PlaintifTs  are  not  entitled  to  maintain 
this  or  any  cause  of  action  for  a  breach  of 
this  agreement. 

Peacock  v.  Hawaii,  11  Haw.  404;  Ken- 
dall V.  United  States,  107  U.  S.  123,  27  L. 
ed.  437,  2  Sup.  Ct.  Rep.  277;  Carlisle  v. 
United  States,  29  Ct.  CI.  414;  Christie 
Street  Commission  Co.  y.  United  States, 
129  Fed.  506;  De  Arnaud  y.  United  Slates, 
supra;  United  States  v.  Utz,  20  C.  C.  A. 
184,  39  U.  S.  App.  630,  80  Fed.  851;  Finn 
y.  United  States,  123  U.  S.  227,  31  L.  ed. 
128,  8  Sup.  Ct.  Rep.  82. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  is  the  second  appeal  in  this  case. 
The  first  appeal  was  from  a  judgment  in 
fayor  of  the  territory,  entered  upon  demur- 
rer to  the  complaint,  which  judgment  was 
reversed.  206  U.  S.  206,  51  L.  ed.  1026,  27 
Sup.  Ct.  Rep.  622. 

560]  *The  action  is  for  the  sum  of  $15,- 
000,  which  the  Hawaiian  government  re- 
served the  right  to  pay,  instead  of  deeding 
back  certain  lands  conveyed  to  her  by  the 
American  Board  of  Commissioners  for  For- 
eign Missions  in  1 849.  The  facts  as  alleged  in 
the  complaint  are  set  out  with  considerable 
fullness  in  the  report  of  the  case  on  the  first 
appeal  and  need  not  be  repeated.  Upon 
the  return  of  the  case  to  the  supreme  court 
of  the  territory,  an  answer  was  filed,  denying 
*'all  and  singular  the  matters,  allegations, 
and  things  set  forth,"  and  giving  notice  that 
the  territory  would  "rely  in  making  its  de- 
fense inter  alia  on  the  statute  of  frauds." 
Subsequently  the  plaintiflfs  made  a  motion 
upon  the  record  and  "upon  the  judgment 
in  the  Supreme  Court  of  the  United  States" 
for  judgment.  The  territory  made  a  motion 
to  amend  its  answer  to  set  up  the  statute 
of  limitations.     The  plaintiffs*  motion  was 


denied,  that  of  the  territory  was  granted, 
to  which  rulings  plaintiffs  excepted.  Tes- 
timony was  taken,  which  was  directed  prin- 
cipally to  the  question  of  the  breach  of  the 
condition  upon  which  the  conveyance  to  the 
government  was  made.  The  court,  in  its 
opinion,  says  that,  in  addition  to  the  "large 
amount  of  documentary  and  other  evidence," 
it  has  "also  referred  to  proceedings  of  a  pub- 
lic nature,  of  which  it  could  ordinarily  take 
judicial  notice,  and  to  documents  from  the 
public  archives,  when  specially  referred  to 
in  the  exhibits  on  file."  Concluding  from  this 
and  tho  other  evidence  that  the  plaintiffs 
were  not  entitled  to  recover,  it  rendered 
judgment  for  the  territory. 

The  decision  on  the  first  appeal  is  an  im^ 
portant  factor  in  the  determination  of  this, 
for  upon  that,  as  a  guide,  the  supreme  court 
of  the  territory  accepted  evidence  and  de- 
termined the  meaning  of  the  agreement  by 
which  the  lands  were  conveyed. 

The  American  Board  of  Foreign  Missions 
for  many  years  prior  to  1850  conducted  a 
Protestant  mission  in  the  Hawaiian  islands, 
and,  as  an  essential  part  of  its  work,  car- 
ried on  many  schools.  Its  most  notable 
work  was  centered  in  a  school,  established 
in  1831,  at  Lahainaluna,  on  the  island  of 
Maui,  where  *it  possessed  a  large  [561 
tract  of  land.  The  purpose  for  which  the  con- 
veyance of  this  school  to  the  Hawaiian  gov- 
ernment was  made,  and  the  course  of  instruc- 
tion in  it,  before  and  after  the  conveyance, 
as  explaining  that  purpose,  make  the  con- 
troversy in  tliis  case.  It  is  contended  by  ap- 
pellants that  the  course  of  instruction  in  the 
institution  comprised  not  only  the  usual  top- 
ics belonging  to  secular  learning,  but  includ- 
ed also  direct  religious  teaching  and  training 
in  the  doctrine  represented  by  the  mission; 
that  is,  the  doctrines  of  the  Congregational 
and  Presbyterian  churches  of  the  United 
States,  and  was  expressed  in  a  "confession  of 
faith,"  whicli  was  attached  to  the  agreement 
that  transferred  the  property  to  the  Hawaii- 
an government.  "The  central  purpose  of  the 
agreement  was,"  counsel  for  appellants  con- 
tended on  the  other  appeal,  "to  'continue* 
an  established  institution,  the  keystone  of 
a  system  with  defined  and  well-known  aims, 
the  chief  being  the  promotion  of  religion  by 
instruction  in  definite  religious  truth."  The 
opposing  contention  was  that  the  doctrine 
to  be  taught  was  not  specialized,  that  there 
were  no  restrictions  upon  the  course  of  in- 
struction, except  tliat  it  should  not  bo,  using 
the  words  of  tlie  agreement,  "contrary  to 
those  theretofore  inculcated  by  the  mission;" 
and,  insisting  that  those  words  constituted 
the  complete  measure  of  the  obligation  of 
the  government,  resisted  the  attempt  of  the 
pppellants  to  go  outside  of  them  to  ascertain 
the  purpose  of  the  parties.     Those  conten- 

215  U.  fik 


1909. 


LOWBKT    ▼.    HAWAn. 


561-664 


tions  were  considered  and  the  grounds  of 
them  accurately  distinguished.  The  conten- 
tion of  the  appellants  was  accepted.  It  is 
not  necessary  to  repeat  our  reasoning  at 
length.  Our  conclusion  was  that  the  Ha- 
waiian government  engaged  to  teach  not  only 
secular  science,  but  the  definite  religious 
doctrine  expressed  in  the  confession  of  faith 
attached  to  the  agreement.  The  latter,  we 
said,  was  "not  in  a  formally  executed  pa- 
per," but  was  found  in  a  correspondence. 
"And  taking  the  whole  of  it,"  it  was  said, 
"there  is  very  little  aid  from  extrinsic  evi- 
dence needed  to  demonstrate  its  meaning 
and  purpose."  And  after  considering  some 
parts  of  the  correspondence,  we  concluded 
562]  *a8  follows:  "The  correspondence  con- 
cerned the  transfer  of  a  school  established  in 
1835,  the  design  of  which  was  to  perpetuate 
the  Christian  religion,  and  with  an  object  de- 
Hcribed  to  be  'still  more  definite  and  of  equal 
or  greater  importance,' — that  is,  *to  educate 
youn;;:  men  to  be  Christian  ministers.'  A  re- 
ligious instruction  was  prescribed.  Of  this 
the  government  was  informed  when  the  prop- 
osition was  made  to  transfer  the  school  to 
'its  fostering  care  and  patronage.'  And 
the  government  accepted  the  grant,  accepted 
as  it  was  tendered,  and  necessarily  for  the 
purpose  it  was  tendered." 

The  right  to  resort  to  extrinsic  evidence, 
against  the  contention  of  the  territory,  was 
decided,  but  the  amount  of  aid  that  the  cor- 
respondence needed  or  received  from  such 
evidence  we  explicitly  pointed  out.  We  said 
that  the  "justness"  of  the  conclusion  ex- 
pressed in  the  paragraph  quoted  above  was, 
without  extrinsic  evidence,  "almost  indisput- 
able," and  that  it  became  "indisputable  if 
extrinsic  evidence  be  considered."  In  other 
words,  it  was  decided  that  the  probative 
force  of  the  correspondence  was  sufficient, 
without  other  evidence,  to  establish  the 
agreement  in  accordance  with  the  conten- 
tion of  appellants.  The  supreme  court  of 
the  territory  underestimated  this  ruling, 
and  entered  into  an  extensive  inquiry  of  cir- 
cumstances, from  which  it  decided  the  agree- 
ment to  be  what  this  court  had  decided  it 
not  to  be. 

It  may  be  that  we  could  rest  the  case  on 
the  prior  decision  without  considering  the 
new  evidence  which  was  received,  or,  rath- 
er, the  new  facts  which  are  expressed  in  the 
findings  of  the  supreme  court.  But  as  that 
learned  court  based  its  decision  upon  them, 
and  the  territory  earnestly  urges  them  as 
taking  this  appeal  out  of  the  ruling  on  the 
former  appeal,  we  have  given  consideration 
to  them.  We  cannot,  however,  without  ex- 
tending this  opinion  to  a  great  length,  quote 
them  in  full,  and  will,  therefore,  only  state 
their  character  and  what  they  establish  or 
tend  to  establish. 
54  li.  ed. 


The  findings  set  forth  the  circumstances 
which  preceded  *the  transfer  to  the  [56S 
government,  as  exhibited  in  the  observations 
of  Commodore  Wilkes  in  1841,  and  the  re- 
port of  the  principal  of  the  school  in  1846. 
Commodore  Wilkes  observed  a  defective  and 
inefficient  administration  of  the  affairs  of  the 
school  and  its  funds,  which  might  have  been 
"avoided"  by  a  full  examination  of  the  sub- 
ject by  "practical  men,"  and  a  decadence  in 
consequence  from  its  "meridian."  The  prin- 
cipal report  personified  the  school  and  made 
it  conscious  of  the  loss  of  admiration,  but 
he  said  "she  stands  at  her  post,  and  is  con- 
tented to  do  good  in  a  more  humble  way 
than  when  the  friends  and  lovers  of  her 
youth  stood  by  and  praised  her."  He  said 
that  during  1849  studies  at  the  institution 
were  practically  broken  up  by  reason  of  va- 
rious sicknesses  which  attacked  the  princi- 
pal's  family,  and  that,  in  consequence, 
"school  o])erations  were  suspended  in  Feb- 
ruary, and  no  new  class  entered  pending  the 
action  of  the  general  meeting  of  the  mis- 
sion," and  he  "thought  it  best"  to  await  that 
meeting,  for,  as  he  said,  "the  late  unpar- 
alleled diminution  of  the  population  may  al- 
so have  some  effect  in  modifying  the  views 
of  the  mission  in  regard  to  this  school,  and 
render  it  expedient  in  their  minds  to  alter 
its  operations  or  the  number  of  its  scholars.'* 
If  a  new  class  was  to  be  called,  he  said,  he 
had  "a  few  considerations  to  present  to  the 
brethern  to  guide  them  in  their  selections." 
And  again:  "Many  thousands  of  dollars 
have  been  wasted  or  unprofitably  laid  out 
upon  young  men  sent  there  of  only  middling 
ability  and  low  morals.  It  has  been  with 
regret  that  the  teachers  have  had  to  select, 
with  a  few  good  ones,  many  young  men  of 
doubtful  talents  and  worth  to  make  up  a 
class,  when  they  felt  there  were  enough  in 
the  nation  that  would  do  honor  to  their 
training  at  the  seminary." 

"Besides  these  conditions,"  the  findings  of 
the  court  recite,  "and  the  emigration  to  the 
gold  fields  of  California,  the  general  meeting 
had  to  face  an  embarrassing  condition  of  the 
funds  of  the  home  board  and  the  conse- 
quent curtailment  of  the  allowance  to  the 
mission.  ( From  the  report  of  the  committee, 
*April  25,  1849.)  It  was  under  these  [564 
circumstances  that  the  offer  of  transfer  to 
the  Hawaiian  government  was  made." 

It  may  be  well  to  comment  on  the  facts 
as  we  go  along,  and  we  may  say  we  see 
nothing  in  these  declarations  and  reports 
that  militates  with  the  views  of  the  agree- 
ment expressed  in  our  former  opinion.  We 
see  no  intention  in  them  or  reason  for  aban- 
doning the  purpose  for  which  the  school 
was  founded.  Indeed,  intention  and  reason 
for  its  better  fulfilment  by  a  transfer  to  the 
government.    The  school  would  receive  more 


564-566 


SUPBEME  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tebm, 


eonstant  support  under  the  government. 
The  young  men  of  "doubtful  ability  and  low 
morals"  might  not  seek  its  instruction, 
could  be  more  easily  rejected  if  they  did  so, 
and  those  "in  the  nation  that  would  do  hon- 
or to  their  training  at  the  seminary"  might 
be  attracted  by  the  sanction  which  would  be 
given  to  their  ability  and  morals.  That 
this  was  the  hope  which  induced  the  trans- 
fer is  almost  expressed  in  the  correspond- 
ence which  forms  the  agreement. 

This  was  in  effect  declared  in  the  opinion 
on  the  first  appeal,  and  the  quotation  from 
that  becomes  apposite.  Stating  a  part  of 
the  correspondence  which  contained  the  of- 
fer to  the  government,  we  said: 

"The  mission  reminds  the  minister  of 
public  instruction  that  the  seminary  was  es- 
tablished in  1831,  'to  promote  the  diffusion 
of  enlightened  literature  and  Christianity 
throughout  the  islands/  and  that  it  had 
been  unceasingly  watched  over,  cherished, 
and  cared  for  by  the  niission,  and  that  $77,- 
000  had  been  expended  for  its  benefit.  It 
was  stated  that,  in  consequence  of  the  debts 
incurred  4n  the  prosecution  of  its  labors 
of  benevolejice  and  mercy,'  the  American 
Board  of  Commissioners  of  Foreign  Missions 
was  compelled  to  diminish  its  grants  to 
each  of  the  missions  under  its  care,  includ- 
ing the  Hawaiian  mission,  and  that  the  lat- 
ter, for  that  reason,  would  be  'unable  to 
carry  forward  its  operations  with  the  vig- 
or to  be  desired  in  all  of  its  departments  of 
labor.'  In  view  of  these  facts,  it  was  stated 
and  believed  that,  under  the  circumstances, 
the  transfer  of  the  institution  'to  the  foster- 
565]  ing  care  and  patronage  of  the  *govern- 
ment'  would  'promote  the  highest  interest  of 
the  Hawaiian  people.'  An  offer  was  then 
made  to  transfer  the  seminary,  with  the  con- 
ditions which  we  have  referred  to.  A  confes- 
sion of  faith  was  inclosed.  The  government 
modified  the  proposal  by  reserving  the  right 
to  pay  $15,000,  as  an  alternative  to  the  re- 
version of  the  property  to  the  mission  if 
the  government  should  not  fulfil  the  condi- 
tions of  the  grant.  The  modification  was 
accepted,  and  in  a  subsequent  communica- 
tion a  new  confession  of  faith  was  substi- 
tuted for  that  originally  proposed." 

And  from  this,  it  followed,  we  further 
said,  as  we  have  seen,  that  the  school  was 
established  "  'to  perpetuate  the  Christian  re- 
ligion,' "  and  had  purpose,  still  more  definite 
and  of  fH)ual  or  greater  importance;  that 
is,  "  'to  educate  young  men  to  be  Christian 
ministers.'  ^'  And  this  "the  government  was 
informed  of  when  the  proposition  was  made 
to  transfer  the  school  to  its  'fostering  care 
and  patronage.'" 

There  are,  however,  other  findings  of  fact. 
It  is  found  that  there  was  substituted  for 
the  first    confession  of    faith,    which    was 
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printed,  a  second  confession  of  faith,  whicb 
was  written.  In  a  letter  which  accompa- 
nied the  latter,  it  stated  that  the  first  was 
"not  so  distinctive  as  to  present  a  barrier  to 
the  introduction  there  ( in  the  school )  of  oth- 
er and  deleterious  doctrines  not  specified  in 
the  said  confession."  It  is  said  by  the  su- 
preme court  of  the  territory  that  it  was 
"worthy  of  note"  that  it  did  not  appear  that 
the  "prudential  committee"  had  been  advised 
of  the  substitution.  We  think  this  unim- 
portant. Even  if  it  did  not,  therefore,  be- 
come a  part  of  the  agreement,  it  certainly 
expressed  the  purpose  of  the  agreement. 
It  was,  however,  considered  by  the  parties 
as  a  part  of  the  agreement. 

The  curriculum  of  the  school  from  1835 
to  1863  is  inserted  in  the  findings,  by  which 
studies  were  arranged  for  a  course  of  four 
years.     This  appears: 

"The  laws  of  the  high  school  were  read, 
amended,  and  the  different  articles  adopted 
as  follows: 

"  'Whereas  in  the  good  providences  of  God, 
the  experiment  *of  the  high  school  es-  [566 
tablished  by  the  mission  in  1831  having 
proved  successful,  and  having  accomplished 
all  that  could  reasonably  have  been  expect- 
ed, and  the  necessity  of  such  an  institution 
still  continuing,  the  directors  now  lay  before 
the  mission  a  more  definite  and  enlarged 
plan  of  operations,  such  as  they  suppose 
from  actual  experiment  to  be  practicable, 
and  of  the  highest  interests  to  the  moral, 
social,  literary,  and  spiritual  condition  of 
this   people.* " 

The  design  of  the  high  school  is  set  forth 
in  six  chapters,  which  express  provisions 
for  teaching  general  literature  and  the  sci- 
ences, and  the  following,  being  paragraphs 
one  and  four  and  paragraph  five  of  chap- 
ter three: 

"To  aid  the  mission  in  accomplishing  the 
great  work  for  which  they  were  sent  hither, 
that  is,  to  introduce  and  perpetuate  the  re- 
ligion of  our  Lord  and  Ssviour,  Jesus 
Christ,  with  all  its  accompanying  blessings, 
civil,  literary,  and  religious. 

"4.  Another  object,  still  more  definite  and 
of  equal  or  greater  importance,  is  to  educate 
young  men  of  piety  and  promising  talents, 
with  a  view  to  their  becoming  assistant 
teachers  of  religion  or  fellow  laborers  with 
us  in  disseminating  the  gospel  of  Jesus 
Christ  to  their  dying  fellowmen. 

"6.  He  shall  also  watch  over  the  moral 
and  spiritual  interests  of  the  scholars;  he 
shall  cause  a  portion  of  their  weekly  studies 
to  be  directed  to  the  great  truths  of  the 
Bible,  that  while  they  increase  in  science 
and  literature,  they  may  have  the  means  of 
that  knowledge  which  makes  wise  unto  sal- 
vation." 

It  is  found,  however,  that  "so  far  as  the 
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proposed  eurrieulum  contemplated  the  prep- 
aration of  graduates  of  the  school  for  imme- 
diate service  in  the  ministry,  it  was  never 
carried  out,  .though  frequently  referred  to 
by  contemporaneous  writers  as  the  eventual 
design  of  the  school." 

It  is  further  found  that  the  main  object 
of  the  school  from  1835  to  1830  was  the  edu- 
cation of  Hawaiian  teachers  for  the  common 
schools.  The  curriculums  of  other  years  are 
given,  and  it  is  found  that,  "after  the  trans- 
567]  fer  to  the  government,  the  'institution 
continued  to  be  primarily  for  the  education 
of  teachers  (Report  Minister  Public  Instruc- 
tion, 1850,  p.  26;  Report  President  Board 
of  Education,  1872,  p.  4),  from  the  middle 
classes  of  the  Hawaiian  people  (Report 
President  Board  of  Education,  1886,  p.  3). 
Education  for  the  ministry  is  not  referred 
to  in  any  official  report  as  one  of  the  pur- 
poses of  the  school,  but  the  most  that  could 
be  said  is  the  statement  by  Rufus  Anderson, 
secretary  of  the  A.  B.  C.  F.  M.:  **A  year 
spent  in  theological  study  with  a  missionary 
is  thought  sufficient  to  prepare  a  pious  grad- 
uate of  Lahainaluna  for  the  pastoral  office." 
Anderson,  Hawaiian  Islands,  p.  180. 

And  there  are  findings  as  te  the  events 
of  1863,  1864,  and  1865,  the  principal  of 
which  was  the  opinion  of  the  attorney  gener- 
al, and  a  dispute  between  the  mission  and 
the  board  of  education  as  to  the  right  of  ap- 
pointment of  teachers. 

The  opinion  of  the  attorney  general  rec- 
ognized that  the  school  was  received  by  the 
government  and  was  held  by  it,  under  con- 
ditions which,  if  not  performed,  would  re- 
quire the  government  to  reconvey  the  prop- 
erty or  pay  the  mission  $15,000. 

The  dispute  over  the  appointment  of  teach- 
ers arose  in  April,  1865.  In  a  letter  to  the 
president  of  the  board  of  education,  the  mis- 
sion asserted  the  right  to  appoint,  and  sug- 
gested the  names  of  certain  persons.  The 
board  of  education  replied,  asking  for  the 
grounds  "on  which  any  such  claim  to  inter- 
fere in  the  internal  management  of  said 
school  appears  to  you  to  be  founded."  The 
mission  replied,  asserting  the  right  of  ap- 
pointment as  a  means  of  accomplishing  the 
purpose  of  the  transfer.  It  was  said  that 
nothing  was  "more  evident  than  that  the 
mission  intended  carefully  to  guard  against 
the  introduction  into  the  institution  of  any 
doctrine,  practice,  or  influence  antagonistic 
to  its  own  faith  and  practice  and  form  of 
Christian  worship."  And  they  asserted,  fur- 
ther, that  "nothing  could  be  clearer  than 
that  the  missionaries  contemplated  still  to 
hare  this  a  co-operating  institution  to  aid 
them,  as  it  had  already  done  in  times  past, 
568]  in  the  diffusion  of  *solid  science  and 
Christianity  as  they  understood  it,  as  benev- 
olent Congregationaliste  and  Presbyterians 
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of  the  United  States,  who  had  contributed  to 
build  and  sustain  the  institution,  understood 
and  practised  it."  And  it  was  said  that  "an 
object  so  dear  to  them  would  not  have  been 
given  up  without  the  intention  of  so  guard- 
ing in  the  future  as  to  have  it  continue  to 
aid  instead  of  defeat  the  purpose  for  which 
it  was  founded."  In  further  emphasis  of 
this  intention  the  writer  of  the  letter  said 
that  he  knew  "that  the  intention  was  to  se- 
cure the  continued  co-operation  of  the  semi- 
nary in  the  work  which  the  American  Board 
was  prosecuting"  there  "through  ite  mis- 
sion, v  The  board  of  education  admitted  that 
the  institution  was  to  be  continued  so  as  to 
"aid  instead  of  defeating  the  purpose  for 
which  it  was  founded,"  and  said  "nothing 
had  been  done  to  justify  the  intimation  that 
the  board"  had  "any  desire  to  defeat  such 
purpose,  or  introduce  any  doctrine,  practice, 
or  influence  antagonistic  to  the  faith,  prac- 
tice, and  forms  of  worship  of  the  founders." 
The  board  dissented  from  the  view  expressed 
by  the  mission,  that  the  appointment  of  any 
man  not  acceptable  to  it  to  the  post  of  teach- 
er was  a  "violation  of  the  whole  spirit  of 
the  agreement,"  and  said  that  a  full  compli- 
ance with  the  agreement  consisted  "in  ap- 
pointing persons  teaching  in  the  doctrine 
and  after  the  manner  of  the  Congregational 
and  Presbyterian  churches  of  the  United 
States."  The  board  concluded  by  saying 
that  they  were  aware  that  if  they  did  not 
see  fit  to  carry  on  the  institution  according 
to  the  terms  of  the  contract  they  had  to  re- 
convey  it  or  to  pay  the  sum  of  $15,000,  and 
that,  if  the  views  expressed  were  not  satis- 
factory, the  board  would  think  favorably  of 
a  proposition  to  reconvey  it  at  once. 

It  will  be  seen,  therefore,  that  from  the 
agreement,  as  gathered  from  the  corrcHpond- 
ence  and  from  the  extrinsic  evidence  which 
we  have  detailed,  there  can  be  no  doubt  that 
the  school  was  transferred  by  the  mission 
and  accepted  by  the  government  upon  the 
condition  that  definite  Christian  doctrines 
should  be  taught;  namely,  doctrines  which 
constituted  'the  belief  of  the  Congre-  [569 
gational  and  Presbyterian  churches  of  the 
United  States,  and  not  merely  some  form  of 
general,   evangelical   Christianity. 

Religious  instruction,  "represented  by  the 
second  or  substituted  confession  of  faith," 
according  to  finding  23,  was  continued  from 
1865  to  1877. 

In  December,  1876,  upon  the  recommenda- 
tion of  Dr.  Bishop,  a  change  was  made  from 
the  Hawaiian  to  English  as  a  medium  of  in- 
structon,  comment  upon  which  will  be  pres- 
ently made.  We  omit,  as  not  important, 
the  curriculum  as  to  secular  studies  after 
1877.  The  findings  as  to  religious  instruc- 
tion must,  however,  be  given  in   full: 

"There  is  no  evidence  that  the  substituted 
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eonfession  of  faith  was  in  use  at  Lahaina- 
luna  as  a  creed,  doctrine,  or  standard  of  re- 
ligious instruction  at  any  period.  There  is 
no  evidence  of  any  formal  creed  as  a  stand- 
ard to  which  the  pupils  were  required  or 
instructed  to  adhere. 

''(29)  From  1877  until  the  present  date 
the  course  of  religious  instruction  has  been 
substantially  the  same.  This  includes  morn- 
ing prayer,  including  occasional  discussions 
of  passages  of  the  Scripture,  compulsory  at- 
tendance at  Sunday  school,  with  preparation 
of  the  international  Sunday-school  lessons 
furnished  by  the  Hawaiian  board  itself  and 
compulsory  attendance  at  Christian  Endeav- 
or exercises  Sunday  evenings,  at  which  the 
pupils  discuss  biblical  subjects  based  on  the 
Christian  Endeavor  topic  as  given  in  the 
Christian  Endeavor  World.  Nothing  in  this 
religious  teaching  is  contrary  to  any  relig- 
ious tenet  or  doctrine  expressed  in  the  sub- 
stituted confesson  of  faith.  Mr.  Macdonald, 
who  has  been  principal  since  1903,  testifies 
that  no  creed  had  been  taught  during  that 
time  at  the  school,  but  that  he  had  tried  to 
make  upright,  truthful  Christian  men,  and 
held  Christ  up  as  the  best  example  to  follow; 
that  he  had  taught  nothing  about  the  Pope, 
or  the  doctrine  of  the  trinity,  or  the  doc- 
trine of  Adam's  fall,  or  that  the  descendants 
of  Adam  were  without  holiness  and  alien- 
ated from  God  until  their  hearts  were  re- 
570]  newed  with  divine  grace;  that  on  *Sun- 
day  there  was  a  Sunday  school  and  occasion- 
ally, in  the  morning,  a  preaching  service,  in 
the  evening  a  Christian  Endeavor  meeting; 
that  the  first  year  he  was  in  Lahainaluna  the 
boys  were  allowed  to  go  to  Lahaina  to  their 
own  churches,  but  since  then,  with  the  excep- 
tion of  the  day  scholars,  numbering  ten  or 
twelve,  they  were  required  to  stay  on  the 
ground  on  Sunday  and  attend  Sunday  school 
and  the  evening  exercises;  that  the  chapel 
exercises  on  week-day  mornings  lasted  about 
ten  minutes  and  consisted  of  a  hymn,  a  por- 
tion of  the  Scripture,  and  a  repeating  of  the 
Lord's  Prayer  in  unison,  and  occasionally  in- 
cidental remarks  by  the  principal  regarding 
the  passage  of  the  Scripture ;  that  there  was 
no  direct  Christian  instruction  given  in  the 
clnss-room  exercises  during  the  week  days 
other  than  moral  instruction,  as  teaching  the 
boys  to  do  their  work  honestly;  that  the 
Sunday  morning  exercises  consisted  of  a  reg- 
ular system  of  Bible  instruction  following 
the  international  Sunday-school  lesson  series 
purchased  from  the  Hawaiian  Board;  that 
the  Sunday-school  lessons  were  assigned  in 
advance;  that  in  the  Christian  Endeavor 
meetings  the  Christian  Endeavor  topic  in  a 
modified  form  as  given  in  the  Christian  En- 
deavor World  was  usually  taken,  and  pray- 
ers sometimea  offered  by  the  boys  and  the 
teachers. 
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"(30)  There  is  no  evidence  of  any  pro- 
test with  regard  to  Lahainaluna  or  the 
course  of  study  there  from  the  American 
Board  or  from  the  Hawaiian  Evangelical  As- 
sociation as  bodies,  but  first  objection  is 
from  the  plaintiffs,  who  are  trustees  of  cer- 
tain property  rights  under  deed  from  the 
American  Board." 

It  is  further  found  that  "technical  and 
agricultural  training  have  been  prominent 
features  of  the  school  for  over  half  of  a  cen- 
tury, and  the  emphasis  laid  on  agricultural 
work  in  the  past  few  years  does  not  amount 
to  a  change  in  kind,  but  one  in  degree.  There 
has  been  no  change  in  the  oflScial  designa- 
tion of  the  school." 

In  1903  there  was  a  movement  to  obtain 
the  Federal  aid  available  for  agricultural 
colleges,  in  connection  with  which  the  Depu- 
ty Attorney  General  gave  an  opinion  as  to 
the  'character  of  the  school,  the  condi-  [671 
tions  upon  which  the  government  of  Hawaii 
had  received  it,  and  the  effect  of  the  provi- 
sions of  the  organic  act  of  the  territory,  that 
no  "public  money  be  appropriated  for  the 
support  or  benefit  of  any  sectarian,  denomi- 
national, or  private  school."  [31  Stat,  at  L. 
150,  chap.  339,  §  55.]  The  opinion  is  quot- 
ed at  length  in  the  findings,  but  we  are  only 
'Concerned  with  parts  of  it.  It  recogniaes 
that  the  school  was  received  upon  the  con- 
dition of  cultivating  sound  literature  and 
solid  science.  This,  it  was  said,  was  affirma- 
tive and  could  not  be  escaped.  The  provision 
for  religious  instruction,  he  declared,  was 
negative  and  was  satisfied  by  no  religious 
teaching  whatever.  His  conclusion  was,  and 
we  quote  his  words :  "So  long  as  the  gorem- 
ment  maintains  this  school,  it  shall  not 
teach  any  doctrine  contrary  to  the  confes- 
sion of  faith,  but  it  is  not  compelled  to 
teach  any  religious  doctrine  whatever;  and 
therefore,  in  my  opinion,  cannot  be  held  to 
be  a  sectarian  institution."  And  further, 
"that  the  school  is  not  a  sectarian  institu- 
tion under  the  prohibition  stated  in  §  56  of 
the  organic  act." 

As  we  have  said,  the  supreme  court  of 
the  territory  gave  especial  prominence  to  the 
ruling  on  extrinsic  evidence,  and  made  it 
contradictory  to  the  agreement  as  expressed 
in  the  correspondence.  This  result  was 
worked  out,  as  it  seems  to  us,  by  giving  too 
much  effect  to  the  curriculum  of  the  school 
after  1S77.  That,  indeed,  might  be  consid- 
ered as  tending  to  show  that  the  agreement 
had  boon  abandoned  or  its  conditions  waived, 
but  not  that  it  did  not  exist.  To  this  prop- 
osition of  abandonment  or  waiver  we  then 
will  address  ourselves,  and,  as  relevant  to 
it,  the  views  of  the  supreme  court  of  the 
territory  may  be  given.  They  are  exhibited 
ixi  the  following  paragraphs: 

''Under  the  decision  of  tlie  United  States 
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Supreme  Court  we  are  to  construe  the  con- 
dition of  transfer  in  the  light  of  the  circum- 
stances which  preceded  it  and  the  immediate 
and  long-continued  practice  under  it.  Confin- 
ing ourselves  for  the  present  to  the  con- 
dition respecting  religious  instruction,  read 
572]  ing,  ''it  shall  not  teach  or  allow  to  be 
taught  any  religious  tenet  or  doctrine  con- 
trary to  those  heretofore  inculcated  by  the 
mission  which  we  represent,  a  summary  of 
which  will  be  found  in  the  confession  of 
faith  herewith  inclosed/  the  following  possi- 
ble constructions  of  the  language  may  be 
considered. 

"(1)  That  the  condition  is  purely  nega- 
tive in  character,  and  does  not  require  the 
teaching  of  any  religious  doctrine.  This  con- 
struction is  precluded  by  the  decision  of  the 
United  States  Supreme  Court. 

"(2)  That  the  contents  of  the  confession 
of  faith  should  be  tauglit  as  a  formal  doc- 
trine or  creed.  There  is  no  evidence  that 
the  parties  ever  acted  upon  this  interpre- 
tation. No  evidence  has  been  presented  that 
the  substituted  confession  of  faith  was  in 
use  at  Lahainaluna  as  a  creed,  doctrine,  or 
standard  of  religious  instruction  at  any 
period.  Dr.  Bishop,  who  was  in  the  school 
from  1865  until  1877,  testified  that  he  had 
never  seen  it.  (Transcript,  p.  13.)  In  fact, 
there  is  no  evidence  of  any  formal  creed  as 
a  standard  to  which  the  pupils  were  required 
or  instructed  to  adhere. 

"(3)   That  religion  should  be  taught,  and 
that,  as  taught,  it  should  not  be  contrary  to 
the  doctrines  mentioned.     Thus  construed, 
it  is  obvious  that  it  allows  considerable  lati- 
tude in  the  amount  of  religious  instruction. 
If  it  means  that  theology  shall  form  part  of 
the  curriculum  of  the  school,  the  condition 
was  broken  as  early  as  1877,  and  any  action 
thereon  is  long  since  barred  by  the  statute 
of  limitations  applicable  to  claims  against 
the  government.    Rev.  Laws,  §  2004 ;  Hart- 
man  V.  United  States,  35  Ct.  CI.  106.     If, 
however,  the  acts  and  statements  of  the  par- 
ties in  1865  are  to  be  relied  upon  as  contem- 
poraneous construction,  the  same  must  be 
tnie  of  the  acts  of  the  parties  in  1877,  and 
from  thence  to  the  present  day.     The  fact 
that  the  change  from  Hawaiian  to  English 
M  a  medium  of  instruction  necessarily  in- 
voWed  the  discontinuance  of  abstract  studies 
o'  a  theological  nature  is  obvious.    The  fact 
that  this  change  was  made  upon  the  recom- 
°»endation  of  Dr.  Bishop,  and  with  the  full 
*78]  acquiescence  of   all   concerned   *from 
^877  until  1D03,  is  surely  as  potent  as  the 
actions  of  the  parties  during  the  preceding 
years.  To  the  present  day  there  has  been  no 
protest  from  the  American  Board  or  from 
^^  Hawaiian    Evangelical    Association    as 
^ies,  but  the  first  objection  is  from  the 
pUintiffs^  who  are  trustees  of  certain  prop- 
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crty  rights  under  deed  from  the  American 
Board,  the  terms  of  which  will  be  more  fully 
considered  later. 

"Unless  the  condition  prescribes  the 
iimount  and  extent  of  religious  instruction, 
it  has  not  been  broKcn.  From  1877  until 
the  present  date  the  course  of  religious  in- 
struction has  been  substantially  the  same." 
[19  Haw.  146.] 

The  first  proposition,  the  court  said,  was 
precluded  by  our  first  decision;  of  the  other 
two,  the  court  felt  free  to  exercise  its  judg- 
ment. In  this  it  committed  error.  We  have 
showrf  how  antagonistic  the  contentions  of 
the  parties  were,  and  we  tried  to  be  clear  in 
our  decision  of  them.  We  did  more  than  de- 
cide that  the  condition  as  to  religion  was  not 
negative.  We  gave  it  more  force  than  simple 
inhibition  of  teaching  something  which  was 
not  inconsistent  with  the  religion  of  the  mis- 
sion. We  gave  it  the  force  of  a  requirement 
to  teach  that  religion,  and  more,  to  educate 
young  men  to  teach  it.  The  supreme  court, 
however,  says  that  there  is  no  evidence  that 
the  parties  ever  acted  upon  the  interpreta- 
tion **that  the  contents  of  the  confession  of 
faith  should  be  taught  as  a  formal  doctrine 
or  creed."  Exactly  what  is  meant  by  the 
words  "formal  doctrine  or  creed"  is  not 
clear,  but  if  they  mean  the  religion  of  the 
mission,  the  conclusion  was  not  open  to  the 
court  to  draw  nor  do  the  findings  sustain 
it.  Dr.  Bishop  testified,  it  is  true,  that  he 
had  never  seen  the  confession  of  faith  until 
it  was  shown  in  the  present  case,  but  he 
also  testified  that  "the  system  of  doctrine 
which  was  taught  was  substantially  the 
old  orthodox  Congregational  or  Presbyterian 
doctrine."  As  to  the  confession  of  faith,  he 
said,  "that  it  very  well  represented  the  form 
of  doctrine  taught  at  Lahainaluna."  Nor 
do  we  draw  the  same  conclusion  from  the 
change  from  Hawaiian  to  English  as  a  me- 
dium of  instruction  that  the  supreme 
•court  drew.  Dr.  Bishop  did  rec-  [574 
ommend  the  change  and  he  expressed 
a  fear  that  the  consequences  might  be 
an  omission  of  studies  of  an  abstract 
nature,  in  which  he  included  "eviden- 
ces of  Christianity;"  but  he  suggested 
such  instruction  could  be  committed  to  the 
"exceptionably"  able  Hawaiian  teacher 
whom  he  mentioned.  But  there  is  nothing 
in  that  to  show  that  a  definite  form  of  re- 
ligion could  not  be  taught.  There  might 
be  difficulty  in  it,  of  course,  but  that  such  a 
difficulty  could  not  be  overcome  would  take 
all  purpose  or  justification  from  missionary 
societies.  Besides,  because  the  school  met 
difficulties,  might  have  to  yield  temporarily 
to  them  for  varying  periods  of  time,  cannot 
be  considered  as  conclusive  of  the  intention 
of  the  parties  to  abandon  the  purpose  ex- 
pressed in  the  agreement  or  to  waive  its  ob- 
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ligations.  And  this  is  an  answer  to  the 
other  contentions  of  the  territory.  That  the 
mission  would  encounter  difficulties  in  its 
way  was  no  doubt  guessed  when  the  school 
was  founded.  It  was  demonstrated  by  trial. 
For  the  better  execution  of  the  purpose  of 
its  foundation,  the  mission  transferred  it 
to  the  government.  The  government,  too, 
met  difficulties.  Its  duty  was  to  strive 
against  them,  overcome  them  if  possible, 
not  to  make  them  a  reason  to  violate  its 
contract.  But  it  is  said  by  the  supreme 
court  that  if  the  condition  be  ''that  theology 
shall  form  part  of  the  curriculum  of  Jthe 
school,  the  condition  was  broken  as  early  as 
1877,  and  any  action  thereon  is  long  since 
barred  by  the  statute  of  limitations  applica- 
ble to  claims  against  the  government."  This 
might  be  if  the  obligation  of  the  govern- 
ment had  been  to  pay  money  simply.  Its 
obligation  was  not  that,  as  we  have  seen, 
but  to  perform  a  trust  expressly  assumed 
by  it.  In  other  words,  it  was  the  grantee 
of  an  estate  upon  condition,  having  the 
right,  however,  to  elect  to  pay  $16,000  as  an 
alternative  of  the  performance  of  the  condi- 
tion. We  find  no  evidence  of  such  election 
in  what  occurred  in  1877,  nor  indeed  long 
subsequently  to  that  date.  The  circum- 
stances must  be  kept  in  mind  and  the  rela- 
tion of  the  parties.  The  government  had 
received  a  gift  of  valuable  property,  the 
575]  'product  of  voluntary  contributions. 
It  was  ^iven  and  received  for  a  special  pur- 
pose,— the  purpose  for  which  the  contribu- 
tions were  made.  The  government  accepted  it 
and  pledged  its  faith  for  the  execution  of  the 
purpose, — a  faith,  we  may  assume,  which 
was  as  much  relied  on  as  the  sanctions 
which  accompanied  it.  It  is  not  possible 
to  believe  that  the  government  had  so  little 
sense  of  its  obligations  that,  if  it  had 
intended  to  depart  from  its  agreement,  it 
would  not  have  offered  to  reoonvey  the 
property  or  tender  the  execution  of  the  al- 
ternative which  it  had  reserved;  and  we 
certainly  cannot  hold  that  a  mere  change  in 
the  course  of  studies,  which  might  have  tem- 
porary excuse,  instantly  acted  to  make  the 
grantors  of  the  property  claimants  for  mon- 
ey, against  whom  the  statute  of  limitations 
would  immediately  begin  to  run.  The  gov- 
ernment's right  should  not  be  overlooked  in 
this  connection.  The  following  is  the  con- 
dition expressed  in  the  proposal  made  to 
the  government:  "That  in  case  of  the  non- 
fulfilment  or  violation  of  the  conditions  upon 
which  this  transfer  is  made  by  the  said  gov- 
ernment, the  whole  property  hereby  trans- 
ferred, hereinbefore  specified,  together  with 
any  additions  or  improvements  which  may 
have  been  made  upon  the  premises,  and  all 
the  rights  and  privileges  hereby  conveyed  or 
transferred  to  the  Hawaiian  government,  by 
SS4 


the  said  island  mission,  shall  revert  to  the 
said  mission,  to  have  and  to  hold  the  same 
for  and  in  behalf  of  the  American  Board  of 
Commissioners  of  Foreign  Missions."  The 
acceptance  of  the  government  was  as  fol- 
lows: "That,  in  case  of  nonfulfilment  od 
the  part  of  the  government  of  the  condi- 
tions specified,  it  shall  be  optional  with  this 
government  to  allow  the  institution,  with 
all  additions  and  improvements  which  may 
have  been  made  upon  the  premises,  and  all 
rights  and  privileges  connected  therewith, 
to  revert  to  the  said  mission,  or  pay  the 
sum  of  $15,000."  The  onus,  therefore,  was 
upon  the  government  to  act,  not  upon  the 
mission.  To  avert  the  reversion  of  the 
property  to  the  mission  a  way  was  pro- 
vided, but  it  did  not  enter  into  the  head  of 
anybody  that,  by  a  failure  *to  adopt  [57f 
it  instantly  upon  a  change  of  studies,  the 
property  passed  back  to  the  grantor.  Bat 
such  was  the  inevitable  result  if  there  was  a 
breach  of  the  conditions  in  1877,  and  such  was 
the  result  if  there  was  a  breach  later  than 
1877.  It  might  be  contended  that  such  result 
would  not  ensue  without  some  action  upon 
the  part  of  the  mission.  But  it  was  certainly 
optional  with  the  mission  to  treat  the 
breach,  if  there  was  a  breach,  as  a  forfeiture. 
It  is  said  in  Hubbard  v.  Hubbard,  97  Mass. 
188,  93  Am.  Dec.  75,  that  it  is  optional  with 
the  grantor  of  an  estate  upon  condition,  in 
case  the  breach  of  the  condition  occurs, 
whether  he  will  avail  himself  of  the  same  as 
a  forfeiture  of  the  estate.  To  do  so,  it  is 
further  said,  requires  action  on  his  part, 
and,  if  he  is  not  in  possession,  usually  re- 
quires entry  for  breach  of  condition.  Until 
such  entry  the  grantee  holds  his  estate  lia- 
ble only  to  be  defeated,  but  it  is  not  actual- 
ly determined  by  the  forfeiture. 

It  is  said  in  Carbon  Block  Coal  Co.  t. 
Murphy,  101  Ind.  115,  117,  118:  "'A  eon- 
dition  may  be  waived  by  one  who  has  a 
right  to  enforce  it  .  .  .  but  a  mere  ai- 
lent  acquiescence  in,  or  parol  assent  to,  an 
act  which  has  constituted  a  breach  of  an 
express  condition  in  a  deed,  would  not 
amoimt  to  a  waiver  of  a  right  of  forfeiture 
for  such  breach.'  Lindscy  v.  Lindsey,  45 
Ind.  552,  567;  2  Washb.  Heal  Prop.  16.  A 
mere  indulgence  is  never  construed  into  a 
waiver  of  a  breach  of  a  condition.  Gray  v. 
Blanchard,  8  Pick.  284;  Jackson  ex  dem. 
Bronck  v.  Crysler,  1  Johns.  Cas.  125." 

In  Union  College  v.  New  York,  173  N.  Y. 
38,  93  Am.  St.  Rep.  569,  65  N.  E.  853,  a 
deed  conveying  land  to  Long  Island  City 
for  the  purpose  of  building  a  city  hall  con- 
tained the  provision  that,  if  the  land  should 
cease  to  be  used  for  such  or  other  similar 
buildings,  the  land  should  revert  to  the 
grantor  as  if  the  conveyance  had  not  been 
made,  was  held  to  be  a  condition  subsequent, 
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And  required  the  grantee  to  comply  there- 
with within  a  reasonable  time.  It  was  fur- 
ther held  that  ten  years  was  a  reasonable 
time  for  compliance  with  the  covenant,  and 
that  the  fact  that  the  grantor  did  not  assert 
577]  a  right  to  re-enter  for  fifteen  *years 
after  the  breach  did  not  operate  as  an  estop- 
pel, or  preclude  him  from  insisting  upon  a 
forfeiture  and  claiming  possession.  It  was 
alao  held  that  a  grantor  was  not  compelled 
to  demand  performance  before  bringing  ac- 
tion of  ejectment.    The  court  said: 

"The  condition  was  the  use  and  the  con- 
tinuing use  of  the  land  for  the  purpose  of 
the  grant.  The  long-continued  silence  of 
the  plaintiff  could  not  operate  as  an  estop- 
pel upon  or  preclude  it  from  insisting  upon 
a  forfeiture  and  from  claiming  possession 
of  the  premises.  The  effect  of  an  express 
condition  in  a  deed  cannot  be  destroyed  by 
silent  acquiescence.  Jackson  ex  dem.  Bronck 
V.  Crysler,  supra.  The  title  to  the  property 
was  vested  in  the  grantee,  and  the  plaintiff 
was  entitled  to  assume  that  its  grantee 
would  comply  with  the  condition  of  the 
grant.  If  it  elected  to  await  compliance 
as  long  as  it  did,  that  fact  cannot  be  con- 
strued against  its  right  to  reclaim  posses- 
sion." 

In  Coleman  v.  Whitney,  62  Vt.  123,  9 
L.R.A.  617,  20  Atl.  322,  a  mortgage  deed 
was  executed  by  a  husband,  the  condition  of 
which  was  a  promise  to  support  the  wife  of 
the  grantor  during  her  life.  The  condition 
was  performed  for  a  time  and  then  vio- 
lated. The  wife  brought  suit  to  obtain  a 
maintenance  from  the  mortgaged  premises. 
It  was  held  that  she  was  entitled  to  such 
relief,  notwithstanding  there  had  been  suc- 
cessive conveyances  of  the  property,  and 
the  successive  owners  had  occupied  the  prem- 
ises under  their  deeds,  and  had,  in  no  way 
recognized  her  rights;  and  it  was  held  fur- 
ther, that  the  obligation  to  support  the  wife 
was  a  continuing  one,  and  that  "the  lapse 
of  fifteen  years  without  receiving  support, 
simnly  because  she  did  not  ask  it,  would  be 
no  bar,'* 

It  was  said  in  Oliver  v.  Piatt,  3  How. 
333,  411,  11  L.  ed.  622,  657,  that  the  mere 
lapse  of  time  constitutes  of  itself  no  bar  to 
the  enforcement  of  a  subsisting  trust;  and 
time  begins  to  run  against  a  trust  only 
from  the  time  when  it  is  openly  disavowed 
by  the  trustee,  who  insists  upon  an  adverse 
right  and  interest,  which  is  fully  and  un- 
equivocally made  known  to  the  cestui  que 
578]  iru8t8.  •In  Tynan  v.  Warren,  53  N.  J. 
Eq.  313,321,31  Atl.  596,  Vice  Chancellor 
Green,  speaking  for  the  court,  said :  "I  do  not 
understand  that  mere  delay  in  brinf^ing  a  suit 
will  deprive  a  party  of  his  remedy,  unless 
such  neglect  has  so  prejudiced  the  other 
party  by  loss  of  testimony  or  means  of  proof 
54  Ii.  ed. 


or  changed  relations  that  it  would  be  unjust 
to  now  permit  him  to  exercise  his  right." 
It  is  certain  that  none  of  those  conditions 
appear  in  the  present  case.  A  mere  change 
of  the  curriculum  was  not,  of  itself,  an  un- 
equivocal disavowal  of  the  trust,  or  an  as- 
sertion of  adverse  right  or  interest  in  the 
government,  and  we  find  nothing  in  the 
record  tantamount  to  such  disavowal  and 
assertion  until  the  governor  of  the  terri- 
tory and  the  superintendent  of  public  in- 
struction refused  the  demand  of  the  plain- 
tiffs' attorney  to  either  pay  the  $15,000  or 
reconvey  the  property.  The  grounds  of  their 
refusal  we  are  not  informed  of,  but  it  was  a 
disavowal  of  the  trust  and  a  denial  of  the 
alternative  obligation  to  pay  the  money. 
The  right  of  election  in  the  territory  then 
passed  to  the  plaintiffs,  appellants  here,  and 
the  bringing  of  the  action  was  a  sufficient 
exercise  of  it. 

It  is  finally  contended  that  the  appellants 
cannot  maintain  this  action.  The  supreme 
court  of  the  territory  sustained  this  conten- 
tion, saying,  however,  that  it  based  its  ''de- 
cision upon  the  consideration  of  the  sub- 
stantial rights  involved."  The  right  of  the 
plaintiffs  is  derived  from  a  deed  executed 
July  25,  1903,  by  the  American  Board  of 
Commissioners  for  Foreign  Missions  to  the 
plaintiffs  as  "trustees."  It  recites  that  the 
grantor  is  desirous  of  contributing  to  the 
support  and  maintenance  of  the  Board  of 
Hawaiian  Evangelical  Association,  an  elee- 
mosynary corporation  organized  and  estab- 
lished "in  the  great  work  of  propagating 
Protestant  Christianity,  and  for  that  pur- 
pose the  land  and  property  particularly  de- 
scribed and  referred  to  in  trust,  in  order  to 
assist  said  intended  beneficiary  to  effectual- 
ly carry  out  its  corporate  powers  and  pur- 
poses in  said  Hawaiian  Islands."  The  in- 
strument revokes  and  annuls  all  powers  of 
attorney  and  grants  of  authority  theretofore 
given  to  any  person  or  persons  whomsoever, 
*and  gives,  grants,  bargains  and  sells,  [579 
conveys  and  confirms,  unto  F.  J.  Lowrey, 
Henry  Waterhous,  and  William  O.  Smith, 
certain  lands  described  in  the  schedule  an- 
nexed to  the  instrument,  together  with  "all 
other  lands  in  the  possession  of  or  belonging 
to  the  said  grantor,  or  to  which  said  grant- 
or has  right,  title,  interest,  claim,  or  demand 
whatsoever,  at  law  or  in  equity,  and  whether 
held  by  it  in  fee  simple,  as  lessee  thereof, 
beneficiary  therein,  or  otherwise,  as  fully  and 
to  all  intent  and  purpose  as  though  a  par- 
ticular description  thereof  was  herein  in- 
corporated and  included  in  said-  schedule 
.  .  ."  to  have  and  to  hold  the  same  "in 
trust,  nevertheless  for  the  following  uses 
and  purposes,  that  is  to  say:  First.  To 
hold,  manage,  and  control  the  same,  and  re- 
ceive and  take  the  rents,  issues,  profits,  in- 
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oome,  and  proceeds  of  sales  and  authorized 
mortgages  thereof,  and  hold  such  increment 
and  realizations  under  the  same  trusts  as  the 
above  granted  trust  property,  using  and  ap- 
plying the  same,  however,  in  the  manner 
hereinafter  provided.  .  .  .  Sixth.  And 
generally  to  do  and  perform  every  act  and 
thing,  and  exercise  every  power  and  author- 
ity whatsoever,  not  herein  specifically  de- 
nied or  withheld  from  or  herein  directed  to 
be  otherwise  done  or  exercised  by  said  trus- 
tees, as  fully  and  to  every  intent  and  pur- 
pose as  though  the  said  trustees  were  the 
absolute  owners  in  fee  in  their  own  personal 
right  of  the  property  hereby  conveyed.  Sev- 
enth. Any  and  all  moneys  arising  from  or 
out  of  the  property  of  the  trust  estate, 
whether  by  way  of  rents  or  other  issues  and 
income,  or  from  sales  or  mortgages  thereof, 
shall  be  received  and  held  by  said  trustees;" 
and  after  the  payment  of  taxes  and  other 
expenses,  "and  until  otherwise  directed"  by 
the  grantor,  shall  be  delivered  "to  said  bene- 
ficiary, from  time  to  time,  any  balance  or 
portion  of  the  moneys,  then  remaining  in 
their  hands  over  and  above  what  may,  in 
tlieir  judgment,  be  required  for  the  current 
expenses  connected  with  the  said  trust,  any 
unapplied  balance  to  be  placed  on  general 
deposit,  or  the  said  trustees  may  invest  the 
336 


same  upon  security,  aa  they  may  approve." 
*And  the  grantor  reserved  "the  full  [580 
right  and  authority,  at  any  time  or  times,  to 
direct  any  change  or  alteration  in  the  dispo- 
sition of  the  income  and  proceeds  of  the 
trust  estate,"  or  to  remove  any  trustee  or 
fill  any  vacancy  however  occurring. 

It  will  be  observed,  therefore,  that  the 
instrument  was  designed  to  convey  every  in- 
terest in  property  that  the  grantor  had. 
Considering  its  language  and  careful  provi- 
sions, its  purposes,  and  the  control  reserved 
to  the  grantor  of  the  trust  and  the  disposi- 
!tion  of  funds,  it  would  be  a  narrow  con- 
struction of  it  to  hold  that  the  interest  of 
the  grantor  in  the  I^hainaluna  school  did 
not  pass  by  it,  whether  such  interest  was  a 
right  to  receive  a  conveyance  of  the  school 
or  of  the  $15,000  which  was  to  be  in  lieu 
of  such  conveyance.  In  other  words,  to  com- 
pletely enforce  the  rights  and  interests  of 
the  mission  in  the  school,  and  devote  it  or 
the  proceeds  from  it  to  the  purposes  of  the 
trusts  which  were  created. 

The  judgment  is  reversed  and  the  cause 
is  remanded  with  directions  to  enter  judg- 
ment for  appellants  as  prayed  for. 

Mr.  Justice  Brewer  took  no  part  in  the 
decision, 
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UNITED    STATES   OF    AMERICA,    Com- 
plainant, 

V. 

JOSEPH  F.  SHIPP  et  al. 

[No.  4,  Original.] 

November  15,  1909. 

Information  charging  a  contempt  of  the 
Supreme  Court  of  the  United  States  in 
murdering  a  prisoner  under  sentence  of 
death  in  the  C-riminal  Court  of  Hamilton 
County,  in  the  State  of  Tennessee,  after  his 
appeal  to  the  Federal  Supreme  Court  from 
an  order  of  the  Circuit  Court  for  the  North- 
ern Division  of  the  Eastern  District  of 
Tennessee  had  been  allowed  and  a  stay  of 
proceedings  ordered. 

Mr.  Solicitor  General  Bowers  announced 
to  the  court  that  the  defendants,  Joseph  F. 
Shipp,  Jeremiah  Gibson,  Luther  Williams, 
Nick  Nolan,  Henry  Padgett,  and  William 
MaysCj  were  present  in  court,  in  response  to 
the  rule  issued  against  them,  and  asked  that 
sentence  be  pronounced.  These  defendants 
were  then  called  to  the  bar  by  the  clerk. 

The  chief  justice  announced  the  judg- 
ment of  the  court  as  follows:  "You,  Joseph 
F.  Shipp,  Jeremiah  Gibson,  Luther  Wil- 
liams, Nick  Nolan,  Henry  Padgett,  and  Wil- 
liam Mayse,  are  before  this  court  on  an  at- 
tachment for  contempt. 

"On  return  to  a  rule  to  show  cause,  you 
have  presented  such  evidence  as  you  were 
sdvised,  and  been  fully  heard  orally  and  on 
printed  briefs,  and,  after  thorough  consid- 
•nition,  you  have  been  found  guilty.  You 
^ave  also  been  permitted  severally  to  pre- 
B^t  petitions  for  rehearing,  and  move  that 
leave  be  granted  to  file  them,  which,  after 
consideration,  have  been  denied. 

''The  grounds  upon  which  the  conclusion 
^^  reached  are  set  forth  in  the  opinion 
filed  herein  on  Monday,  May  24,  1909,  and 
seed  not  be  repeated,  nor  need  we  dwell  up- 
011  the  destructive  consequences  of  permit 


into  a  precedent  for  unpunished  contempt. 
"It  is  considered  by  the  court,  and  the 
judgment  of  the  court  is,  that,  as  punish- 
ment for  the  contempt,  you,  Joseph  F. 
*Shipp,  Luther  Williams,  and  Nick  [582 
Nolan,  and  each  of  you,  be  imprisoned  for 
the  period  of  ninety  days,  and  tbat  you, 
Jeremiah  Gibson,  Henry  Padgett,  and  Wil- 
liam Mayse,  and  each  of  you,  be  imprisoned 
for  the  period  of  sixty  days,  in  the  jail  of 
the  District  of  Columbia.  The  marshal  of 
this  court  is  charged  with  the  execution  of 
this  judgment." 


David  Mackenzie,   Plaintiff  in  Error,  ▼. 

Grace  Mackenzie.     [No.  465.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  t&e 
State  of  Illinois  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Appellate  Court 
for  the  First  District  of  that  state,  affirm- 
ing an  order  of  the  Circuit  Court  of  Cook 
County,  committing  plaintiff  in  error  to 
jail  for  contempt  of  court  in  failing  to  pay 
alimony.  A  motion  was  made  to  dismiss 
the  writ  of  error  for  lack  of  a  Federal  ques- 
tion. 

See  same  case  below,  238  111.  616,  87  N. 
E.  848. 

Mr.  R.  G.  Dyrenforth  for  plaintiff  in  er- 
ror. 

Mr.  Harris  F.  Williams  for  defendant  in 
error. 

October  18,  1909.  Dismissed  for  the  want 
of  jurisdiction. 


Rand-McNally  &  Company  et  al.,  Plaintiffs 
in  Error,  v.  Commonwealth  of  Ken- 
tucky, by  H.  C.  Turner,  County  Superin- 
tendent of  Schools  of  Barren  County,  Ken- 
tucky.    [No.  136.] 

Error  to  state  court — frivolousness  of  Feder- 
al question — validity  of  state  statute. 
In  Error  to  the  Court  of  Appeals  of  the 

State   of   Kentucky  to   review   a  judgment 

which,  on  a  second  appeal,  affirmed  a  judg-^ 
ting  the  transaction  complained  of  to  pass  ment  of  the  Barren  Circuit  Court,  in  that 
S4  L.  ed.  22  S87 
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state,  in  favor  of  a  county  superintendent  of 
schools  in  an  action  on  a  bond  executed  to 
secure  the  furnishing  of  school  text-books 
equal  to  samples  filed  in  the  oflice  of  the 
superintendent  of  public  instruction.-  Tlie 
Federal  question  raised  was  the  alleged  in- 
validity, under  U.  S.  Const.,  14th  Amend., 
of  the  state  statute  under  which  the  bond 
was  required.  A  motion  was  made  to  dis- 
miss or  affirm. 

See  same  case  below  on  first  appeal,  29  Ky. 
L.  Rep.  696,  94  S.  W.  643,  on  second  appeal, 
32  Ky.  L.  Rep.  441,  106  S.  W.  238. 
583]     *Messrs.   Amos  C.   Miller  and  Wil- 
liam M.  Beckner  for  plaintiffs  in  error. 

Messrs.  Frederick  S.  Tyler  and  James  C. 
Sims  for  defendant  in  error. 

November  1,  1909,  Per  Curiam:  Judg- 
ment affirmed,  with  costs.  Clianute  v.  Trad- 
er, 132  U.  S.  210,  33  L.  ed.  345,  10  Sup.  Ct. 
Rep.  67;  Wilson  v.  North  Carolina,  169  U. 
S.  586,  42  L.  ed.  865,  18  Sup.  Ct.  Rep.  435; 
Central  Land  Co.  v.  Laidley,  169  I'.  S.  103, 
40  L.  ed.  91,  16  Sup.  Ct.  Rep.  80;  Bacon  v. 
Texas,  163  U.  S.  207,  41  L.  ed.  132,  10  Sup. 
Ct.  Rep.  1023;  Eustis  v.  Bolles,  150  U.  S. 
301,  37  L.  ed.  1111,  14  Sup.  Ct.  Rep.  131; 
White  V.  Leovy,  174  U.  S.  91,  43  L.  ed.  907, 
19  Sup.  Ct.  Rep.  604;  Electric  Co.  v.  Dow, 
166  U.  S.  489,  41  L.  ed.  1088,  17  Sup.  Ct. 
Rep.  645;  Pierce  v.  Somerset  R.  Co.  171  U. 
S.  641,  43  L.  ed.  316,  19  Sup.  Ct.  Rep.  64; 
Shepard  v.  Barron,  194  U.  S.  553,  48  L.  ed. 
1115,  24  Sup.  Ct.  Rep.  737;  Rand,  McN.  & 
Co.  V.  Com.  32  Ky.  L.  Rep.  441,  106  S.  W. 
238,  32  Ky.  L.  Rep.  1168,  108  S.  W.  892; 
Com.  V.  Ginn,  111  Ky.  110,  63  S.  W.  467. 


*MoRBis  F.  Pfaelzeb,  Plaintiff  in  £r-  [584 

ror,    .  Bach  Fue  CoiiPAifT  of  Illimois. 

[No.  290.] 
Appeal — final  judgment  below. 

In  Error  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York  to  review  an  order  setting  aside  the 
I  summons  and  service  thereof  upon  a  for- 
eign corporation  in  an  action  bc^n  in  the 
Supreme  Court  of  the  state  in  and  for  the 
county  of  New  York,  and  removed  to  the 
Federal  court. 

Mr.  A.  S.  Gilbert  for  plaintiff  in  error. 

Mr.  Benjamin  N.  Cardozo  for  defendant 
in  error. 

November  8,  1909.  Per  Curiam:  Writ 
of  Error  dismissed  for  want  of  final  judg- 
ment. McLish  V.  Roff,  141  U.  S.  661,  35  L. 
ed.  893,  12  Sup.  Ct.  Rep.  118. 


Levi  M.  Stbong,  Plaintiff  in  Error,  v.  Adam 

GASnERT.     [No.  401.] 
Error  to  ^te  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Montana,  to  review  a  decree  which 
affirmed  a  decree  of  the  District  Court  of 
Silver  Bow  County,  in  that  state,  in  favor 
of  plaintiff  in  a  suit  founded  on  an  alleged 
conspiracy  among  defendants  to  defraud 
plaintiff  of  his  interest  in  certain  mining 
claims.  A  motion  was  made  to  dismiss  the 
writ  of  error  for  lack  of  a  Federal  question. 

See  same  case  below,  38  Mont.  18,  98  Pac. 
497. 

Mr.  M.  S.  Gunn  for  plaintiff  in  error. 

Mr.  W.  C.  Keegin  for  defendant  in  error. 

November  8,  1909.  Per  Curiam:  Writ 
of  Error  dismissed  for  want  of  jurisdiction. 
McCorquodale  v.  Texas,  211  U.  S.  432,  53  L. 
ed.  269,  29  Sup.  Ct.  Rep.  146;  Cockran  Oil 
&  Development  Cd.  v.  Arnaudet,  199  U.  S. 
182,  50  L.  ed.  143,  26  Sup.  Ct.  Rep.  41;  Ar- 
kansas Southern  R.  Co.  v.  German  Nat. 
Bank,  207  U.  S.  270,  52  L.  ed.  201,  28  Sup. 
Ct  Rep.  78, 
SS8 


Samuel  Babkeb,  Jr.,  Plaintiff  in  Error,  ▼. 

Butte  Consolidated  Mining   Company. 

[No.  32.] 
Error   to   state    court — Federal    question — 

mining  location. 

In  Error  to  the  Supreme  Court  of  tlie 
State  of  Montana  to  review  a  decree  which 
affirmed  a  decree  of  the  District  Court  of 
Silver  Bow  County,  in  that  state,  in  favor 
of  plaintiff  in  an  action  to  quiet  title  to  a 
mining  claim. 

See  same  case  below,  35  Mont.  327,  89 
Pac.  302,  90  Pac.  177. 

*Mr.  Lewis  O.  Evans  for  plaintiff  [585 
in  error. 

Mr.  John  J.  McHatton  for  defendant  in 
error. 

November  15,  1909.  Per  Curiam:  Writ 
of  Error  dismissed  for  want  of  jurisdic- 
tion. Butte  City  Water  Co.  v.  Baker,  196 
U.  S.  119, -49  L.  ed.  409,  25  Sup.  Ct.  Rep. 
211;  Montana  ex  rel.  Haire  t.  Rice,  204  U. 
S.  291,  51  L.  ed.  490,  27  Sup.  Ct.  Rep.  281 ; 
Sayward  v.  Denny,  158  U.  S.  180,  39  L.  ed. 
941,  15  Sup.  Ct.  Rep.  777;  Moran  v.  Horsky, 
178  U.  S.  205,  44  L.  ed.  1038,  20  Sup.  Ct. 
Rep.  856;  Reals  v.  Cone,  188  U.  S.  184,  47 
L.  ed.  435,  23  Sup.  Ct.  Rep.  275;  Iowa  t. 
Rood,  187  U.  S.  87,  47  L.  ed.  86,  23  Svtp. 
Ct.  Rep.  49;  Stuart  v.  Hauscr,  203  U.  8. 
5§5,  51  L.  ed.  328,  27  Sup.  Ct.  Rep.  783; 
Gatewood  v.  North  Carolina,  203  U.  S.  631, 
51  L.  ed.  305,  27  Sup.  Ct.  Rep.  167;  Bachtel 
V.  Wilson,  204  U.  S.  86,  61  L.  ed.  357,  27 
Sup.  Ct.  Rep.  243;  Iowa  C.  R.  Co.  v.  Iowa, 
160  U.  S.  389,  40  L.  ed.  467,  16  Sup.  Ct 
Rep.  344. 


Jebome  H.  Remick  &  CoMPANT,  Plaintiff  in 
Error,  v.  Joseph  W.  Stern  and  Edward 
B.  Marks.     [No.  352.] 
Appeal — ^final  judgment  below. 

In  Error  to  the  Circuit  Court  of  the  Unit- 
ed SUtes  for  the  Southern  District  of  New 

816  V.  B. 
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York  to  review  an  order  denying  a  motion 
to  set  aside  a  writ  of  seizure  issued  by  one 
oi  uie  juuges  of  said  court  for  the  purpose 
of  enforcing  a  penalty  for  the  violation  of  a 
copyright. 

See  same  case  below,  164  Fed.  781. 

Mr.  Moses  H.  Grossman  for  plaintiff  in 
error. 

Mr.  Julius  Henry  Cohen  for  defendants  in 
error. 

November  16,  1909.  Per  Curiam:  Writ 
of  Error  dismissed  for  want  of  final  judg- 
ment. McLish  v.  Roff,  141  U.  S.  661,  35  L. 
ed.  893,  12  Sup.  Ct.  Rep.  118;  Pfaelzer  v. 
Bach  Fur  Co.  215  U.  S.  584,  ante,  338,  30 
Snp.  Ct  Rep.  403. 


586]  •NoBTn  Carolina  Mining  Company, 
Appellant,  v.  G.  R.  Westfeldt  et  al. 
[No.  680.] 
Appeal — from  circuit  court  of  appeals — ^ju- 
risdiction below  depending  upon  citizen- 
ship. 

Appeal   from   the  United   States   Circuit 
Court  of  Appeals  for  tlic  Fourth  Circuit  to 
review  a  decree  which  reversed,  with  direc- 
tions to  dismiss  for  lack  of  jurisdiction,  a 
decree  of  the  Circuit  Court  for  the  Western 
District  of  North  Carolina,  granting  the  re- 
lief sought  by  a  bill  in  equity  to  quiet  title 
to  land,  filed  by  a  foreign  corporation  while 
an  action   of  ejectment  between   the   same 
parties  and  involving  the  same  subject-mat- 
ter was  pending  in  a  state  court. 

See  same  case  below,  02  C.  C.  A.  378,  166 
Fed.  706. 

Messrs.  Joseph  J.  Hooker,  James  H.  Mer- 
rimon,  Hannis  Taylor,  and  Charles  A.  Moore 
for  appellant. 

Messrs.  Alfred  S.  Barnard,  Julius  C.  Mar- 
tin, and  F.  A.  Sondley  for  appellees. 

November  15,  1909.  Per  Curiam:  Ap- 
peal dismissed  for  want  of  jurisdiction. 
Westfeldt  v.  North  Carolina  Min.  Co.  92 
C.  C.  A  378,  166  Fed.  700.  Application  for 
certiorari  denied  April  10,  1909  (214  U.  S. 
516,  53  L.  ed.  1064,  29  Sup.  Ct.  Rep.  097). 
Application  for  appeal  denied  May  13.  1909, 
^y  the  circuit  court  of  appeals.  Appeal 
granted  June  12,  1909,  by  one  of  the  circuit 
judges  who  had  not  sat  as  a  member  of  the 
eourt  of  appeals  on  the  hearing  of  the  case 
^  of  the  application  for  appeal.  Motion 
^  let  aside  the  order  denied  August  21, 
*87]  1900.  •Macfadden  v.  United  States, 
213  U.  8.  288,  63  L.  ed.  801,  29  Sup.  Ct 
R«^  400;  Greeley  v.  Lowe,  155  U.  S.  68,  39 
L.ed.  69,  15  Sup.  Ct.  Rep.  24;  Re  Winn,  213 
U.  8.  458.  53  L.  ed.  873,  29  Sup.  Ct  Rep. 
«5;  Re  Moore,  209  U.  S.  490,  52  L.  ed. 
W4,  28  Sup.  Ct  Rep.  585,  706,  14  A.  &  E. 
-Ann.  Cas.  1164. 
54li.  ed 


GuABANTT  Trust  Company  of  New  Yobk» 

Appellant,  v.  Metropolitan  Street  Rau^ 

WAY  Company  et  al.     [No.  607.] 
Direct  appeal  from  circuit  court — Federal 

question. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York  to  review  a  decree  for  the  fore- 
closure of  a  street  railway  mortgage. 

See  various  opinions  below,  106  Fed.  569, 
168  Fed.  937,  170  Fed.  025,  171  Fed.  1014. 

Messrs.  Julien  T.  Da  vies,  Brainard  Tolles, 
and  John  C.  Spooner  for  appellant. 

Messrs.  J.  Parker  Kirlin,  Arthur  H.  Mas- 
ten,  Bronson  Winthrop,  Frank  H.  Piatt, 
James  Byrne,  and  Matthew  C.  Fleming  for 
appellees. 

November  15,  1909.  Per  Curiam:  Ap- 
{)eal  dismissed  for  want  of  jurisdiction. 
Carey  v.  Houston  &  T.  C.  R.  Co.  150  U.  S. 
170,  37  L.  ed.  1041,  14  Sup.  Ct  Rep.  03; 
Re  Lennon,  160  U.  S.  393,  37  L.  ed.  1120, 
14  Sup.  Ct  Rep.  123;  Cornell  v.  Green,  163 
U.  S.  75,  41  L.  ed.  76,  16  Sup.  Ct  Rep.  909; 
Empire  State-Idaho  Min.  &  Developing  Co. 
V.  Hanlcy,  205  U.  S.  225,  51  L.  ed.  779,  27 
Sup.  CtRep.  470;  Goodrich  v.  Ferris,  214 
U.  S.  71,  53  L.  ed.  914,  29  Sup.  Ct  Rep. 
580;  Farrell  v.  O'Brien  (O'Callaghan  t. 
O'Brien)  199  U.  S.  89,  50  L.  ed.  101,  25 
Sup.  Ct.  Rep.  727;  Louisville  Trust  Co.  v. 
Knott,  191  U.  S.  225,  48  L.  ed.  159,  24  Sup. 
Ct  Rep.  119;  United  States  v.  Larkin,  208 
U.  S.  333,  62  L.  ed.  517,  28  Sup.  Ct  Rep. 
417;  Atlantic  Trust  Co.  v.  Chapman,  208 
U.  S.  300,  52  L.  ed.  528,  28  Sup.  Ct.  Rep. 
400,  13  A.  &  £.  Ann.  Cas.  1155;  Bien  v. 
Robinson,  208  U.  S.  423,  52  L.  ed.  556,  28 
Sup.  Ct  Rep.  379;  Delmar  Jockey  Club  v. 
Missouri,  210  U.  S.  324,  52  L.  ed.  1080,  28 
Sup.  Ct.  Rep.  732;  and  see  Re  Metropolitan 
11.  Receivership  (Re  Rcisenberg)  208  U.  S. 
90,  52  L.  ed.  403,  28  Sup.  Ct  Rep.  219; 
Guaranty  Trust  Co.  v.  Metropolitan  Street 
R.  •Co.  106  Fed.  669,  108  Fed.  937,  [588 
170  Fed.  335,  625,  626,  171  Fed.  1014,  1015, 
1019;  ^lorton  Trust  Co.  v.  Metropolitan 
Street  R.  Co.  170  Fed.  336;  Guaranty  Trust 
Co.  v.  Second  Ave.  R.  Co.  171  Fed.  1020; 
Pennsylvania  Steel  Co.  v.  Metropolitan 
Street  R.  Co.  170  Fed.  623. 


Helvetia -Swiss  Fire  Insurance  Company, 
Plain  tiff   in   Error,  v.   Max  J.   Bbanden- 
8TEIN  et  al.,  etc.    [No.  481.] 
Error  to  circuit  court  of  appeals — jurisdic- 
tion below  depending  upon  citizenship. 
In   Error   to   the   United   States   Circuit 
Court   of   Appeals   for   the   Second   Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Southern 
District  of  New  York  in  favor  of  plaintiffs 
in  an  action  to  enforce  the  lien  of  an  at- 

SS9 


588-fiD2 


SupBEME  CouBT  or  THE  XJniTBt  States. 


Oct.  '. 


tachment  issued  out  of  tba  Circuit  Court 
for  the  Northern  District  of  CalifomiB  is 
k  suit  in  which  both  the  priucipal  debtoi 
and  the  gamiehee  were  Klien  corporationB. 
See  same  cue  below,  92  C.  C.  A.  614,  1C8 
Fed.  1020. 

BB9]     *Mr.    Frederick    B.    Campbell    (oi 
plaintiff  in  error- 
Messrs.  William  V.  Rowe  and  Royall  Via- 
tor  for  defendants  in  error. 

^orember  29,  1900.  Per  Curiam:  Writ 
of  Error  dismissed  for  want  of  jurisdiction. 
Macfadden  v.  United  SUtes,  213  U.  S.  28S, 
G3  L.  ed.  801,  29  Sup.  Ct  Rep.  490. 

Kakbab  Ctft  Stak  Covfaht,  Plaintiff  in 

£rrur,  t.  Henby  S.  Julian.     [No.  SG.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment 
which  stTirmed  a  judgment  of  the  Circuit 
Court  of  Bay  Countj,  in  that  state,  in  favor 
of  plaintiff  in  an  action  for  libel. 

See  same  eas«  below,  209  Mo.  3S,  107  S. 
W.  406. 

Messrs.  Isaac  N.  Watson.  Hannis  Taylor, 
Wash.  Adams,  and  Frank  Hagerman  for 
plaintiff  in  error. 

Messrs.  John  H.  Atwood,  0.  H.  Dean,  and 
Ira  Julian  for  defendant  in  error. 

December  6,  1900.  Per  Curiam:  Writ 
of  Error  dismiMed  for  want  of  jurisdiction. 
Sayward  v.  Denny,  1S8  U.  8.  180,  30  L.  ed. 
941,  16  Sup.  Ct  Rep.  777;  Mutual  L.  Ins. 
Co.  T.  McGrew,  188  U.  S.  201,  307,  308,  47 
L.  ed.  460,  484,  486,  63  L.R.A.  33,  23  Sup. 
Ct.  Bep.  37S;  State  ex  rel.  Horton  t.  Bland, 
R»0]  186  'Mo.  701,  8S  8.  W.  561;  F.  G.  Or- 
ley  Stave  Co.  y.  Butler  County,  166  U.  8. 
H63,  41  L.  ed.  1151,  17  Sup.  Ct.  Rep.  709. 

The  attention  of  the  state  mpreme  court 
waa  not  called  to  any  Federal  question  until 
in  the  petition  for  rehearing,  and  that  was 
too  late.  Loeber  r.  Schroeder,  140  U.  B.  BBO, 
S8S,  37  L.  ed.  856,  8S9,  13  Sup  Ct  Rep. 
•34,  and  easea. 

Tbe  judgment  rested  on  non- Federal 
gnmnde  broad  enough  to  sustain  it. '  Cin* 
einnaU  Street  B.  Co.  t.  Snell,  103  U.  S.  30, 
48  L.  ed.  604,  24  Sup.  Ct  Rep.  319;  Ham- 
mond Packing  Co.  v.  Arkansas,  212  U.  8. 
322,  S3  L.  ed.  530,  20  Sup.  Ct.  Rep.  370. 

Ubb.  EiiiiA  Q.  MiLU  and  Her  Bueband, 

Harry  Mills,  Plaintiffs  in  Error,  r.  Msa. 

U.  fi.  T.  JoBHSON  and  Husband,  h.  A. 

Johnson,  J.  H.  H.  Burk,  et  a1.  [No.  36.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Court  ot  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  District  of 
the  State  of  Texaa  to  review  a  judgment 
which  afflnned  a  judgment  of  tbe  District 
Court  of  Navarro  County,  in  that  atate,  in 


favor  of  plaintiffs  in  an  action  of  trespaaa 
to  try  Utle. 

See  same  eaae  below,  46  Tes.  Civ.  App> 
119,  90  8.  W.  1045. 

Messrs.  Frederic  D.  McKenney  and  R.  S. 
Neblett  for  plaintifTs  in  error. 

Messrs.  Richard  Maya,  Robert  E.  Prinee, 
and  W.  8.  Simpkins  for  defendants  in  error. 

December  13,  1900.  Per  Curiam:  Writ 
of  Error  dismissed  for  want  of  jurisdictitMi, 
Beale  v.  Johnson,  46  Tex.  Civ.  App.  119,  99 
S.  W.  1046;  Waters-Pierce  Oil  Co.  v.  Texaa, 
212  U.  B.  86,  63  L.  ed.  417,  29  Sup.  Ct.  Rep. 
220;  WaUrsPierce  Oil  Co.  v.  TexaB,2l2  U. 
8.  112,  63  L.  ed.  431,  20  Sup.  Ct  Rep.  S27i 
McCorquodale  v.  Texas,  211  U.  &  438,  S3 
L.  ed.  269;  20  Sup.  Ct.  Rep.  146;  Coi  v.  Tex- 
as, 202  U.  S.  440,  50  L.  ed.  1009,  26  Sup.  Ct 
Rep.  671;  Harding  v.  Illinois,  100  U.  S.  78,  ' 
49  L.  ed.  394,  25  Sup.  Ct.  Rep.  176;  Ar- 
buckle  V.  Blackburn,  191  U.  S.  406,  48  L.  ed. 
239,  24  Sup.   Ct.  Rep.   148. 

'Chables  TROifAS,   Plaintiff  !n   Er-   [fitl 

ror,  V.  State  of  Iowa.     [No.  448.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  tlM 
State  of  Iowa  to  review  a  judgment  which 
affirmed  a  conviction  of  murder  in  tbe  Dis- 
trict Court  of  Polk  County,  in  that  sUtc. 

See  same  case  bek>w,  135  Iowa,  71T,  100 
N.  W.  000. 

Mr.  J.  T.  Mulvaney  for  plaintiff  in  error. 

Mr.  Charles  W.  Ljon  for  defendant  in  «r- 

Deeember  20,  1B09.  Per  Ctiriam:  Writ 
of  Error  dismissed  for  want  of  jurisdiction. 
No  further  opinion  will  be  filed. 

Ex  PABTB;  Iir  THE  Mait^  or  THB  Uhitid 
States  Cohsolidatd)  Seeded  Raibin 
CoMFAitT,  Petitioner.  [No.  —  Original.] 
Motion  for  leave  to  file  peUtion  for  a  Writ 

of  Mandamus  or  Certiorari. 

See  same  case  below,  97  C.  C.  A.  S27,  17S 

Fed.   677. 
Mr.  John  H.  Miller  for  petitioner. 
January  3,  1010.     Denied. 

*A.  H.  HusTon,   Judge,  etc.,  et  nl.,   tV*S 
Plaintiffs    in    Error,    v.    StATK    OP   OKLA- 
HOMA EX  BEL.  C.  N.  Habkbu,  Govamor. 
[No.  325.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  tba 
State  of  Oklahoma  to  review  Wt  judgment 
granting,  on  relation  of  the  governor  of  the 
■tate,  a  writ  of  prohibition  restraining  the 
further  prosecution  in  the  Logan  County 
District  Court  of  an  action  begun  by  Um 
attorney  general  in  the  name  ot  the  atata, 
over  tbe  protest  and  objection  of  the  gov- 
ernor. In  their  return  to  the  order  to  Bhair 
cause,  the  respondents  ssMrted  that  tba 
lift  U.  8. 


1900. 


Meudeahduu  Cases. 


gTKDtiug  of  the  writ  would  be  neceseari 
in  contraventioQ  of  tbe  fundamental  prj 
ciples  of  tlie  Tiepubllcan  form  of  gover 
nient  guaranteed  to  the  state  by  the  Fc 
eral  Constitution,  v.ould  deny  the  state  t 
■oi-ereigntjr  guaranteed  to  it  by  auch  Cc 
Btitution,  and  would  amount  to  ■  taking 
the  common  property  of  the  citizen*  of  t 
•tate  in   its  highways  without  due  procf 

See  same  case  below,  21  Okla.  782, 
Fac.  B82. 

Mr.  E.  O.  Spilman  for  plaintiffs  in  errr 

Hr.  A.  C.  Cruee  for  defendant  in  error. 

January  3,  1910.  Per  Cvriam:  Writ 
Error  diamissed  for  want  of  jurisdiction. 

Pebth  Ambot  Dby  Dock  CouPAity,  App 

Unt,  V.  MONUOUTK  Steahboat  Cohtav 

[No.  609.] 
Admiralty — opening  default. 

Appeal  from  the  District  Court  of  t 
United  SUt«a  for  the  District  of  Now  J< 
aey  to  review  a  decree  dismissing  a  libel 
admiralty  for  repairs  to  a  vessel,  after  op< 
ing  k  final  decree  which  had  been  enter 
on  the  respondent's  default. 
SQS]  'Messrs.  James  D.  Deftell,  Jr.,  a 
Avery  Fayette  Cushman  for  appellant. 

Mr.  Charles  R.  Snyder  for  appellee. 

January  3,  1910.  Par  Curiam:  Deer 
affirmed  with  costs. 


Ona    W.    Kentoi«,    Plaintiff   in    Error, 
Albebt   p.    Fowleb,   as   Receiver   of   t 
American    Exchange    National    Bank 
Syracuse.     [No.  87. J 
National   banks — stockholders'   liability. 

In  Error  to  the  United  States  Circi 
Court  of  Appeals  for  the  Second  Circuit 
review  a  judgment  which  affirmed  a  jud 
ment  of  the  Ilistrict  Court  tor  the  Nortlie 
District  of  New  York,  enforcing  an  as«ei 
ment  made  by  the  Comptroller  of  the  Un 
ed  State*  upon  the  shareholders  of  an  i 
solvent   national   bank. 

See  same  case  below,  83  C.  C.  A.  5G7,  1. 
Fed.  107. 

Hr.  Dorr  Raymond  Cobb  for  plaintiff 

Mr.  Leonard  C.  Crouch  for  defendant 

J*nuar7  24,  1910.  Per  Curiam:  Jud 
ment  affinned  with  costs,  and  cause  reman 
ed  to  the  Circuit  Court  of  the  United  Stat 
for  the  Northern  District  of  New  York.  Ke 
•er  T.  Hitz,  133  U.  S.  138,  33  L.  ed.  G3J,  : 
Sup.  Ct  Rep.  290;  Finn  ».  Brown,  H2  U. 
56,  35  L.  ed.  930,  12  Sup.  Ct.  Rep.  13< 
Richmond  *.  Irons,  121  U.  S.  27,  30  L.  c 
8U,  7  Sup.  Ct  Rep.  788;  Matteson 
Dent,  ITS  U.  S.  021,  44  L.  ed.  971,  20  Su 
Ct  Hep.  419. 
K4  I>.  ad. 


■N.  Mayo  Dteb,  Plaintiff  in  Error,  t.  [St4 

CiTT  OF  Melrose.     [No.  93.] 
Taxes — what  taxable — income  of  naval  of- 
ficer. 

In  Error  to  the  Superior  Court  of  the 
State  of  Massachusetts  to  review  a  judg- 
ment rejecting  the  claim  tliat  the  salary 
of  a  naval  ollicer,  on  deposit  in  a  bank, 
is  exempt  from  state  taxation,  entered  pur- 
suant to  the  mandate  of  the  Supreme  Ju- 
dicial Court  of  that  state. 

See  same  case  below,   197  Mass.  00,  — 
L.R.A.(N.S.)   — ,  125  Am.  St.  Rep.  330,  83 
N.  E.  8. 
Mr.  Chester  M.  Pratt  for  plaintiff  in  er- 

Mr.  Claude  L.  Allen  for  defendant  in  er- 

January  24,  1910.  Per  Curiam:  Judg- 
ment affirmed  with  costs.  Hibernia  Sav.  t 
L.  Soc.  V.  San  Francisco,  200  U.  S.  310,  60 
L.  ed.  406,  28  Sup.  Ct.  Rep.  205,  4  A.  A  E. 
Ann.  Gas.  034;  Mcintosh  v.  Aubrey,  185 
U.  8.  122,  46  L.  ed.  834,  22  Sup.  Ct.  Rep. 
561;  Union  P.  R.  Co.  v.  Peniston,  18  Wall. 
5,  21  L.  ed.  787. 


Mabia  Beboer,   Plaintiff  in  Error,  v.  Will 

Tracy  et  al..  Trustees,  etc.     [No.  97.1 
Error  to  state  court^Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  decree  which  af- 
firmed a  decree  of  the  District  Court  of 
Jackson  County,  in  that  state,  refusing  to 
enjoin  the  opening  of  a  highway  through 
plaintiff's  lands. 

*See  same  case  below,  135  Iowa,  [StS 
697,  113  N.  W.  465. 

Mr.  Chester  C.  Cole  for  plaintiff  in  error. 

No   appearance   for   defendants   in   error. 

January  24,  1910.  Per  Curiam:  Writ  of 
Error  dismissed  for  want  of  jurisdiction. 
Castillo  V.  McConnico,  108  U.  S.  074,  42 
L.  ed.  022,  18  Sup.  Ct.  Rep.  229.  No  Feder- 
al question  suggested  prior  to  petition  for 
Writ  of  Error. 


Ukited  States  v.  Tebhinal  Ratlboad  As- 
sociation OF  St.  Louis  et  al.  [No.  G97.] 
On  a  Certificate  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri. 

The  Attorney  General  and  the  Solicitor 
General  for  the  United  States. 

No  appearance  for  tlie  Terminal  R.  Asso- 
ciation et  al. 

January  31,  1910.  Per  Curiam!  Certifi- 
cate dismissed  on  the  authority  of  Balti- 
more &  O.  R.  Co.  V.  Interstate  Commerce 
Commission,  215  U.  S.  210,  ante,  104,  30 
Sup.  Ct  Rep.  80. 
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596]   •American  Woodworking  Macuin- 
ERY  Company  et  a1.,  Petitioners,  v.  Union 
Trust  Company  et  al.     [No.  457.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 

See  same  case  below,  02  C.  C.  A.  101,  IGG 

Fed.  193. 
Mr.  Charles  A.  Douglas  for  petitioners. 
No  appearance  for  respondents. 
October  18,  1909.     Denied. 


William  F.  Goessi.ino,  Petitioner,  v.  Thom- 
as B.  Collier.     [No.  458.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the   Sixth   Circuit. 
See  same  case  below,  87  C.  C.  A.  500,  160 

Fed.  G04. 

Messrs.  Edward  S.  McCalmont  and  L.  P. 

Loving  for  petitioner. 

No  appearance  for  respondent. 
October  18,  1909.     Denied. 


Mr.  J.  Parker  Kirlin  for  petitioner. 
Mr.  Joseph  H.  Choate,  Jr.,  for  respondent. 
October  18,  1909.    Denied. 


Novelty  Incandescent  Lamp  Company,  Pe- 
titioner, V.  Edison  Electric  Light  Com- 
pany.    [No.  464.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
See  same  case  below,  93  C.  C.  A.  387,  167 

Fed.  977. 

Mr.  A..  Parker  Smith  for  petitioner. 
Messrs.  Kichard  N.  Dyer  and  John  Robert 

Taylor  for  respondent. 

October  18,  1909.    Denied. 


American  Manufacturing  Compant,  Peti- 
tioner, V.  Steamship  Wildenfels,  etc^  et 
al.     [No.  476.1 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  89  C.  C.  A.  68,  161 

Fed.  864. 
Mr.  Frederick  M.  Brown  for  petitioner. 
Messrs.  James  J.  Macklin  and  De  Lagnel 

Berier  for  respondents. 
October  18,  1909.    Denied. 


Charles  F.  Harris,  Late  Owner  of  the 
Steam  Tug  De  Veaux  Powel,  Petitioner, 
V.  Ferryboat  Lackawanna,  etc.,  Hobo- 
ken  Ferry  Company,  Claimant  [No. 
477.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  92  C.  C.  A.  54,  165 

Fed.  634. 
Mr.  Frederick  M.  Brown  for  petitioner. 
Messrs.  James  J.  Macklin  and  De  Lagnel 

Berier  for  respondents. 
October  18,  1909.    Denied. 


Henry  DuBois  Sons  Company,  Claimant, 
etc.,  Petitioner,  v.  Stea>i  Tug  Eugene  F. 
MoRAN,  Michael  Moran,  Claimant   et  al. 
[No.   471];    Henry   DuBois   Sons   Com- 
pany, Claimant,  etc..  Petitioner,  v.  New 
York  Central  &  Hudson  River  Hail- 
road  Company  et  al.     [No.  472.] 
597]     Petitions  for  'Writs  of  Certiorari  to 
the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  96  C.  C.  A.  144,  170 
Fed.   928. 

Messrs.  James  Emerson  Carpenter  and 
Samuel  Park  for  petitioner. 

Messrs.  William  S.  Montgomery,  Archi- 
bald G.  Thacher,  and  C.  C.  Burlingham  for 
res|)ondents. 

October  18,  1909.    Denied. 


Bettis  Majors   and   A.  T.   Ball,   Trnstee, 

•Potitionora,  v.  H.  C.  Williamson.    [598 

[No.  479.] 

»  Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  95  C.  C.  A.  186,  109 
Fed.   754. 

Messrs.  E.  D.  Saunders,  Murray  F.  Smith, 
and  Joseph  Hirsch  for  petitioners. 

Mr.  George  Anderson  for  respondent. 

October  18,  1909.    Denied. 


Pyman  Steamship  Company,  Limited,  Pe- 
titioner, V.  Mexican  Central  Railway 
Company,  Limited.     [No.  475.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  94  C.  C.  A.  657.  109 
Fed.   281. 
842 


Hud  Construction  Company,  Petitioner,  t. 

Nathaniel   W.    Hobbs,    Trustee.      [No. 

617.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

Sen  same  case  below,  95  C.  C.  A.  84,  169 
Fed.   680. 

Mr.  Tliomas  G.  Frost  for  petitioner. 

Mr.  Edwin  G.  Eastman  for  respondent. 

October  18,  1909.    Denied. 


City  of  Newduryport,  Petitioner,  v.  Citi- 
zens Savings  Bank.     [No.  587.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 

See  same  case  below,  95  C.  C.  A.  232,  169 

Fed.  706. 

ai5  17.  8. 
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Mr.  William  R.  Harr  for  petitioner. 

Mr.  Edward  F.  McClennen  for  respondent. 

October  18,  1909.    Denied. 


Wm.  G.  Huet  et  al.,  Petitioners,  v.  Arthur 

K.  Brown,  Surviving  Receiver,  etc.     [No. 

596.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  96  C.  C.  A.  443,  171 

Fed.   641. 

Mr.  Samuel  W.  Pennypacker  for  petition- 
ers. 

Messrs.  Charles  H.  Burr,  Reynolds  D. 
Brown,  and  Malcolm  Lloy^  Jr.,  for  respond- 
ent. 

October  18,  1909.    Denied. 


Adelbert  College  op  the  Western  Re- 
serve University  et  al.,  Petitioners,  v. 
Wabash  Railroad  Company  et  al.  [No. 
599]  600];  Cyrus  F.  Piebson  •et  al..  Pe- 
titioners, V.  Wabash  Railroad  Company 
et  al.     [No.  601.] 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tHe  Sixth  Circuit. 

See  same  case  below,  96  C.  C.  A.  465,  171 
JFed.  805. 

Messrs.  Lawrence  Maxwell,  Murray  Sea- 
•ongood,  and  John  C.  F.  Gardner  for  peti- 
^loQers. 

Messrs.  Judson  Harmon,  John  G.  Milbum, 
^ah  Taggart,  and  John  H.  Doyle  for  re- 
'-f^ondents. 

October  18,  1909.    Denied. 


J.    BoLAND    et    al..    Petitioners,    v. 

M  Vessel  Oceanica,  etc.    [No.  608.] 

^^tition  for  a  Writ  of  Certiorari  to  the 

^^^  States  Circuit  Court  of  Appeals  for 

Second  Circuit. 

same  case  below,  96  C.  C.  A.  69,  170 
-     893. 
¥.  George  Clinton  for  petitioners. 
V.  Thomas  C.  Burke  for  respondent, 
^^tober  18,  1909.    Denied. 
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Utr  O.  Watson  et  al.,  Petitioners,  v. 
^^nestH.  Greenwood  et  al.  [No.  610.] 
^^tition  for  a  Writ  of  Certiorari  to  the 


^  *^ited  States  Circuit  Court  of  Appeals  for 
^^    Third  Circuit. 

.^  ^^  same  ease  below,  96  C.  C.  A.  421,  171 
*^^-  619. 

^T.  Edgar  J.  Pershing  for  petitioners. 
Messrs.  Joseph  de  F.  Junkin,  G.  W.  Pep- 
^''9  and  W.  B.  Bodine,  Jr.,  for  respondents. 
October  18,  1909.    Denied. 
**Ii.  ed. 


New  York,  New  Haven,  &  Hartford  Rail- 
road Company,  Claimant,  etc..  Petitioner, 
V.  Steamship  Calderon,  etc.     [No  616.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  96  C.  C.  A.  154,  170 
Fed.  944. 

Mr.  William  S.  Montgomery  for  petition- 
er. 
Mr.  Harrington  Putnam  for  respondent. 
October  18,  1909.    Denied. 


Edward   Cardwell,   Petitioner,  v.   United 

States.     [No.  617.] 

Petition  for  a  Writ  of  Certiorari  *to  [600 
the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  95  C.  C.  A.  90,  169 
Fed.   592. 

Mr.  Arthur  A.  Bimey  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

October  18,  1909.    Denied. 


E.  E.  Androvette,  Petitioner,  v.  Steamship 

Baralong,  etc.     [No.  618.] 

Petition  for  a  Writ  of  Certiorari  to  Ibhe 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  97  C.  C.  A.  24,  172 
Fed.  220. 

Mr.  William  S»  Montgomery  for  petition- 
er. 

Messrs.  J.  Parker  Kirlin  and  John  M. 
Woolsey  for  respondent. 

.October  18,  1909.    Denied. 


American    Trust    Company    of    Boston, 

Mass.,  Petitioner,  v.  W.  &  A.  Fletcher 

Company.     [No.  619.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

See  same  case  below,  97  C.  C.  A.  477,  173 
Fed.  471. 

Messrs.  William  Arthur  Sargent  and  El- 
mer P.  Howe  for  petitioner. 

Messrs.  Harrington  Putnam  and  Edward 
S.  Dodge  for  respondent. 

October  18,  1909.    Denied. 


Alfred  L.  Sweeney,  Petitioner,  v.  Edward 

B.  Smith  et  al.    [No.  620.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  96  C.  C.  A.  91,  171 
Fed.  645. 

Messrs.  William  L.  Royall  and  George 
Demraing  for  petitioner. 

William  A.  Glasgow,  Jr.,  for  respondents. 

October  18,  1909.    Denied. 
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Mutual  Life  Insubance  Compant  of  New 

YoBK,  Petitioner,  v.  Adolpu  C  Gbiesa  et 

a1.  [No.  621.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  94  C.  C.  A.  G35,  169 
Fed.  509. 

601]     Mr.  ^Thomas  F.  Doran  for  petition- 
er. 

No  appearance  for  respondents. 

October  18,  1909.    Denied. 


flooD  Rubbeb  Company,  Petitioner,  y.  At- 

LANTic    Mutual    Insueance    Company. 

[No.  625.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  96  C.  C.  A.  99,  170 
Fed.  939. 

Mr.  Harrington  Putnam  for  petitioner. 

Messrs.  John  Q.  Milbum  and  Walter  F. 
Taylor  for  respondent. 

October  18,  1909.    Denied. 


^TNA  Indemnity  Company,  Petitioner,  y. 

Fabmebs  National  Bank  of  Boyebtown. 

[No.  626.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  95  C.  C.  A.  169,  169 
Fed.  737. 

Messrs.  George  M.  Mackellar  and  Gusta- 
yus  Remak,  Jr.,  for  petitioner. 

Messrs.  S.  H.  Alleman,  Albert  L.  Malse, 
and  Alexander  Simpson,  Jr.,  for  respond- 
ent. 

October  18,  1909.    Denied. 


Dblawabe  ft  Hudson  Company,  Petitioner, 

V.    Albany    ft    Susquehanna  Railboad 

Company  et  al.     [No.  G27.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  95  C.  C.  A.  393.  .170 
Fed.  1019. 

Messrs.  James  M.  Beck  and  Charles  F. 
Brown  for  petitioner. 

Messrs.  George  Wellwood  Murray,  K  Par- 
malee  Prentice,  and  Charles  P.  Howland  for 
respondents. 

October  18, 1909.    Denied. 
S44 


Yellow  Poplab  Lumbeb  Company,   Peti* 
tioner,  v.  S.  F.  Chapman.    [No.  407.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  94  C.  C.  A.  452,  109 
Fed.  81. 
Mr.  George  S.  Wright  for  petitioner. 
Mr.  J.  F.  Bullitt  for  respondent. 
November  1,  1909.    Denied,  and  parts  of 
petition    and    brief    of    *peti tioner    [COS 
stricken  from  the  files  on  account  of  im- 
pertinent and  improper  matter. 


JoRN  A.  KuYKENDALL,  Administrator,  etc. 

Petitioner,  v.  Union  Pacoic  Railbdad 

Company.    [No.  520.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  same  case  below,  90  C.  C.  A.  125,  163 
Fed.  819. 

Mr.  D.  W.  Wood  for  petitioner. 

Mr.  Robert  S.  Lovett  for  respondent. 

November  1, 1909.    Denied. 


United  States,  Petitioner,  y.  Authbl  H. 

Fbeeman  et  al.    [No.  643.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  93  C.  C  A.  672,  168 
Fed.   1022. 

The  Attorney  General  and  the  Solicitor 
General  for  petitioner. 

Charles  A.  Moore  for  respondents. 

November  1,  1909.    Denied. 


Thomas  S.  Nowell  et  al..  Petitioners,  t.  J. 

C.  McBbidb,  Receiver,  etc,  et  aL     [No. 

644.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeahi  for 
the  Ninth  Circuit. 

See  same  case  below,  89  C.  C  A.  318,  168 
Fed.  432. 

Mr.  George  M.  Nowell  for  petitioners. 

Mr.  E.  S.  Pillsbury  for  respondents. 

November  1,  1909.    Denied. 


Jacob  Kebbch  et  al..  Petitioners,  t.  UNmED 

States.     [No.  646.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

See  same  case  below,  96  C.  C.  A.  258,  171 
Fed.  366. 

Messrs.  James  E.  Cotter  and  Conrad  Beno 
for  petitioners. 

The  Attorney  General,  the  Solicitor  Qen- 
eral,  and  Assistant  Attorn^  General  Hmrr 
for  respondent. 

November  1,  1909.    Denied. 

Sift  V.  8. 


1909. 


Memobandum  Cases. 


e03-(H)6 


•03]  •Peteb  T.  Coffield  et  al.,  Petition- 
era,  V.  Fletcher  Manufacturing  Com- 
PANT.     [634.] 
PetiUon  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
See  same  case  below,  93  C.  C.  A.  25,  167 

Fed.  321. 
Mr.  Richard  J.  McCarty  for  petitioners. 
Mr.  Edmund  E.  Wood  for  respondent. 
November  8,  1909.    Denied. 


Tunis  Lumber  Compant  et  al.,  Petitioners  v. 

Cumberland  Lumber  Company.  [No.  642.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  96  C.  C.  A.  244,  171 
Fed.  352. 

Mr.  Robert  M.  Hughes  for  petitionen. 

No  appearance  for  respondent. 

November  8,  1909.    Denied. 


Guaranty  Trust  Company  of  New  York, 
Petitioner,  v.  Metropolttan  Street  Rail- 
way Company  et  al.  [No.  635] ;  Morton 
Trust  Company,  Petitioner,  v.  Guaranty 
Trust  Company  of  New  York  et  nl.  [No. 
636];  Metropolitan  Securities  Com- 
pany, Petitioner,  v.  William  W.  Ladd, 
Receiver,  etc.  [No.  654.] 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  No.  654,  97  C.  C. 

A.  435,  173  Fed.  269. 
Messrs.  Julien  T.  Davies,  Brainard  ToIIes, 

and  John  C.  Spooner  for  petitioner  in  No. 

635. 

Messrs.  Arthur  H.  Masten,  James  Byrne, 
Wm.  M.  Coleman,  Wm.  M.  Chadbourne,  Mat- 
thew C.  Fleming,  Frank  H.  Piatt,  and  J. 
Parker  Kirlin  for  respondents  in  No.  635. 

Messrs.  Bronson  Winthrop  and  Charles 
Thomas  Payne  for  petitioner  in  No.  636. 

Same  counsel  for  respondents  as  in  No.  635. 

Messrs.  Richard  Reid  Rogers,  DeLancey 
Nicoll,  and  Paul  D.  Cravath  for  petitioner 
in  No.  654. 

Messrs.  Joseph  H.  Choate,  Arthur  H.  Mas 
**n,  and  Robert  C.  Beatty  for  respondent  in 
No.  654. 

November  15, 1909.    Denied. 


Messrs.  Charles  Page,  Edward  J.  McCutch- 
en,  and  Samuel  Knight  for  respondent. 
November  15, 1909.    Denied. 


Cautobnia  Development  Company,  i*eti- 
••*]    •tioner,    v.    New    Liverpool    Salt 

Company.     [No.  656.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtes  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

^  same  case  below,  97  C.  C.  A.  214,  172 
Fed.  792. 

Messrs.  Maxwell  Evarts  and   Eugene  S. 
I^  for  petitioner. 
»4Ii.ed. 


Sab  AH   J.   Eddy,  Petitioner,  y.  City  and 
County  of  San  Fbancisco.    [No.  431.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

See  same  case  below,  89  C.  C.  A.  327,  162 

Fed.  441. 
Mr.  Julius  H.  Kahn  for  petitioner. 
Mr.  A.  B.  Browne  for  respondent 
November  15,  1909.    Denied. 


Derino  Coal  Company,  Petitioner,  ▼.  H. 

Ernest     Hxtiton,     Administrator,     etc. 

[No.  665.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  J.  6.  Thompson  and  Charles  Troup 
for  petitioner. 

Mr.  Lincoln  B.  Smith  for  respondent. 

November  15,  1909.    Denied. 


Commercial  Mica  Company,  Petitioner,  y. 

Mica  Insulator  Company.     [No.  662.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  92  C.  C.  A.  292,  166 
Fed.  440. 

Messrs.  Joseph  R.  Edson  and  William  R. 
Rummler  for  petitioner. 

Mr.  William  H.  Kenyon  for  respondent. 

November  29,  1000.    Denied. 


Liverpool  &  Ia)ndon  &  Glore  Insurance 

Company,  Petitioner,  v.  George  H.  Mc- 

Faddex  ct  al.     [No.  671.] 

•Petition  for  a  Writ  of  Certiorari  to  [605 
the  United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

Sec  same  case  below,  27  L.R.A.  (N.S.) 
1095,  95  C.  C.  A.  429,  170  Fed.  179. 

Mr.  Frederick  B.  Campbell  for  petitioner. 

Mr.  John  G.  Johnson  for  respondents. 

November  29,  1909.    Denied. 


Frank  J.  Prame,  Petitioner,  v.  Albert  T. 

Ferrell.     [No.  606.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Ignited  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

'   See  same  case  below,  92  C.  C.  A.  374,  166 
Fed.  702. 

Mr.  Jesse  A.  Fenncr  for  petitioner. 

Mr.  William  Howell  for  respoadent. 

December  0,  1909.    Denied. 
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SUPBEME  COXJBT  OT  THE  UNITED  STATES. 


Oct.  Tebic» 


Samuel    Gompebs    et    al.,    Petitioners,  v. 

Buck's  Stove  ft  Range  Company.     [No. 

685.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Messrs.  J.  H.  Ralston,  F.  L.  Siddons,  W.  E. 
Richardson,  and  Alton  B.  Parker  for  peti- 
tioners. 

No  appearance  for  respondent. 

December  6,  1909.    Granted. 


Henbt  D.  Spencer  et  al.,   Petitioners,  v. 

Victor  M.  Watkins  et  al.    [No.  639.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  94  C.  C.  A.  659,  169 
Fed.  379. 

Messrs.  Newel  H.  Clapp,  Edward  F.  Tread- 
well,  and  John  S.  Partridge  for  petitioners. 

Messrs.  Frank  B.  Kellogg  and  C.  A.  Sev- 
erance for  respondents. 

December  6,  1909.    Denied. 


Charles  W.  Morse,  Petitioner,  y.  United 

States.    [No.  670.] 
606]     Petition  for  a  Writ  of  Certiorari  •to 
the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  174  Fed.  .530. 

Mr.  Martin  W.  Littleton  for  potitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Mr.  Henry  L.  Stimson  for  respond- 
ent. 

December  6,  1909.    Denied. 


Nellie  F.  Keiper,  Administratrix,  etc.,  Pe- 
titioner, V.  Equitadle  Life  Assurance 
Society  of  the  United  States.  [No. 
673.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  91  C.  C.  A.  433,  165 
Fed.   595. 
Mr.  J.  Claude  Bedford  for  petitioner. 
Mr.  Thomas  DeWitt  Cuyler  for  respond- 
ent. 

December  6,  1909.    Denied. 


Max   Weber   et  al..   Petitioners,  v.   Grand 

Lodge  of  Kentucky  Free  and  Accepted 

Masons.    [No.  682.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  95  C.  C.  A.  20,  169 
Fed.   522. 

Messrs.  Louis  J.  Blum  and  Edgar  C.  Blum 
for  petitioners. 

Messrs.  Charles  H.  Fisk  and  Alex.  P. 
Humphrey  for  respondent. 

December  6,  1909.    Denied. 
S4B 


Jacksonville  Towino  ft  Wrecking  Com- 
pany et  al..    Petitioners,  v.    Steamship 
Bayaho,  etc.     [No.  683.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States    Circuit    Court   of   Appeals 

for  the  Fifth  Circuit 
See  same  case  below,  96  C.  C.  A.  1,  171 

Fed.   65. 
Messrs.  H.  Bisbee  and  George  G.  Bedell 

for  petitioners. 
Mr.  Charles  S.  Haight  for  respondent. 
December  13, 1909.    Denied. 


New  Liverpool  Salt  Company,  Petitioner, 

V.  Califobnia  Development  Company  et 

al.    [No.  691.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  •Circuit  Court  of  Ap-  [607 
peals  for  the  Ninth  Circuit. 

See  same  case  below,  97  C.  C.  A.  242,  172 
Fed.  820. 

Messrs.  Edward  J.  McCutchen,  Charles 
Page,  and  Samuel  Knight  for  petitioner. 

No  appearance  for  respondents. 

December  13,  1909.    Denied. 


C.  L.  Van  Sice,  Petitioner,  v.  Ibex  Minino 

Company.    [No.  703.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  97  C.  C.  A.  587,  173 
Fed.    S!)5. 

Messrs.  Edwin  H.  Park  and  Samuel  Her- 
rick  for  petitioner. 

Messrs.  Charles  J.  Hughes,  Jr.,  and 
Charles  Cavender  for  respondent. 

January  3,  1910.    Denied. 


Adraham    Acobd    et    al..    Petitioners,    t. 

Western      Pocahontas      Corporation. 

[No.  698.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  174  Fed.  1019. 

Mr.  Arthur  English  for  petitioners. 

Messrs.  J.  L.  Bumgardner  and  F.  B. 
Enslow  for  respondent. 

January  3,  1910.    Denied. 


Charles  E.  Davis,  Petitioner,  ▼.  United 

Statks.     [No.  709.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

Messrs.  Jackson  H.  Halston  and  Joel 
Branham  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
Gonernl  for  res])ondcnt. 

January  3,  1910.    Denied. 

215  V.  B. 


1900. 


Memobanduh  Cases. 


007-610 


Pbale,  Peacock,  k  Kebb,  or  New  York,  Pe- 
titioner, V.  John  M.  Graham.  [No.  711.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States    Circuit    Court    of    Appeals 

•  08]  •for  the  First  Circuit. 

See  same  case  below,  07  C.  C.  A.  311,  173 

Fed.  9. 

Mr.  Ezra  R.  Thayer  for  petitioner. 
Messrs.   Robert   M.   Morse   and   Wm.   M. 

Richardson  for  respondent. 
January  3,  1010.    Denied. 


Steamship    Folmina,    etc.,    Petitioner,  v. 

GusTAVB  A.  Jahn  et  al.  [No.  717.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  97  C.  C.  A.  567,  173 
Fed.   615. 

Messrs.  J.  Parker  Kirlin  and  John  M. 
Woolaey  for  petitioner. 

Mr.  Frederick  M.  Brown  for  respondents. 

January  10,  1910.    Denied. 


Westinohouse  Electric  ft  Manufactur- 
ing   Company,    Petitioner,    v.    Waoneh 
Klkctrio      Manufacturing      Company. 
[No.  719.] 
Potition  for  a  Writ  of  Certiorari  to  the 

UnitH  States  Circuit  Court  of  Appeals  for 

the  Ki«,'hth  Circuit. 
Messrs.    Paul    Bakcwell    and   Thomas   B. 

Kerr  for  petitioner. 
No  appearance  for  respondent. 
January  17,  1910.    Granted. 


Habby  Haynes,  Petitioner,  v.   Baltimore 
k  Ohio  Railroad  Company.     [No.  580.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 
Mr.  Orville  S.  Brumbnck  for  petitioner. 
Mr.  F.  A.  Durban  for  respondent. 
January  17,  1910.    Dt^nied.     (Mr.  Justice 
Lurton  did  not  participate  in  the  disposi- 
tion of  this  application.) 


John    R.    Walsh,    Petitioner,    v.    United 

States.     [No.  710.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  174  Fed.  615. 

Messrs.  John  S.  Miller,  Merritt  Starr,  and 
£.  C.  Ritsher  for  petitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Mr.  E.  W.  Sims  for  respondent. 

January  17,  1910.     Denied. 


Commercial  Union   Assurance  Company 
Limited,    of    London,    England,    Peti- 
tioner, V.  Richmond  Coal  Company.  [No. 
658.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 
See  same  case  below,  95  C.  C.  A.  178,  169 

Fed.   746. 

Messrs.  Walter  D.  Davidge  and  T.  C.  Van 

Ness  for  petitioner. 

Mr.  Emery  H.  Sykes  for  respondent. 
Messrs.  E.  S.  Pillsbury  and  William  A. 

Maury,  as  amid  curice. 
January  24,  1910.    Denied. 


Fries-Breslin     Coaipany,     Petitioner,     v. 

William  Bergan  et  al.     [No.  732.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  176  Fed.  76. 

Mr.  Roger  Foster  for  petitioner. 

Messrs.  Ira  Jewell  Williams  and  F.  R. 
Shattuck  for  respondents. 

January  24,  1910.     Denied. 


Metropolitan   Life  Insurance  Company, 

Petitioner,    v.    Eliza    A.    Williamson. 

[No.  701.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  174  Fed.  116. 
609]     Messrs.  W.  G.  M.  Thomas  'and  Rich- 
Ard  W.  Walker  for  petitioner. 
No  appearance  for  respondent. 
January  17,  1910.    Denied. 
64  li.  ed. 


Henry  G.  Thomas,  Petitioner,  v,  Florence 
Hunt  De  Winter  et  al.     [No.  730.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Court     of     Appeals     of     the     District    of 

'Columbia.  [610 

See  same  case  below,  34  App.  D.  C.  80. 
Messrs.  Conrad  H.  Syme  and  James  W. 

Beller  for  petitioner. 

Mr.  P.  H.  Marshall  for  respondents. 
January  31,  1910.     Denied. 


Commissioners    of    Lincoln    Park,    Peti- 
tioners,   V.    Westrumitb    Company    of 
America.     [No.  733.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

See  same  case  below,  174  Fed.  144. 
Messrs.  William  R.  Rummler  and  Eugene 

G.  Mason  for  petitioners. 
Mr.  Walter  H.  Chamberlin  for  respondent. 
January  31,  1910.     Denied. 


610-612 


Supreme  Coubt  or  the  United  States. 


Oct. 


ViBGiNiA  Passenger  k  Power  Company  et 

al.,  Petitioners,  v.  Lane  Bros.  Co.     [No. 

745.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  174  Fed.  613. 

Messrs.  Henry  W.  Anderson  and  Eppa 
Hun  ton,  Jr.,  for  petitioners. 

Mr.  Thomas  S.  Martin  for  respondent. 

January  31,  1910.     Denied. 


United   States,   Petitioner,   y.   J.   R.   Si- 
mon ft  Company.    [No.  748.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  96  C.  C.  A.  434,  169 
Fed.  106. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  D. 
Frank  Lloyd  for  petitioner. 

Messrs.  W.  Wickham  Smith,  Howard  T. 
Walden,  and  Henry  J.  Webster  for  respond- 
ent. 
January  31,  1910.     Denied. 


United    States,    Petitioner,    y.    Leopold 

Baruch.    [No.  749.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
Oil]  the  Second  *Circuit. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  D. 
Frank  Lloyd  for  petitioner. 

Mr.  Albert  H.  Washburn  for  respondent 

January  31,  1910.     Granted. 


United  States  of  America  for  Penn  Iron 
Company,  Ltd.,  Plaintiff  in  Error,  v. 
William  R.  Trigg  Company  and  Virgin- 
ia Trust  Company.  [No.  3.] 
In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia. 

See  same  cuse  below,  106  Va.  557,  56  S. 
E.  329. 
Mr.  George  Bryan  for  plaintiff  in  error. 
Messrs.   Frank  W.   Christian  and  Leigh 
Robinson  for  defendants  in  error. 

October  11,  1909.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


People  of  Porto  Rico,  Appellants,  v.  Ro- 
man   Catholic   Apostolic    Church   in 
Porto  Rico.     [No.  10.] 
Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Messrs.  Frank  Feu  i  He,  Charles  Hartzell, 
and  Henry  M.  Iloyt,  2d,  for  appellants. 

Messrs.  Paul  Fuller  and  Frecleric  R.  Cou- 
dert  for  appellee. 

October  11,  1909.    Dismissed,  per  stipula- 
tion. 
S4S 


Roman   Catholic   Apostolic   Church  nt 

Porto  Rico,  Appellant,  v.  People  of  Poi- 

to  Rico.     [No.  14.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Messrs.  Paul  Fuller  and  Frederic  R.  Coa- 
dert  for  appellant. 

Messrs.  Frank  Feuille,  Charles  Hartcell^ 
and  Henry  M.  Hoyt,  2d,  for  appellees. 

October  11,  1909.  Dismissed,  per  stipu- 
lation. 


*W.  B.  Hadlet,  Acting  Auditor  of  [CIS 

Porto  Rico,  Appellant,  v.  H.  H.  SoovnxB, 

Clerk,  et  al.     [No.  78.] 

Appeal  from  the  District  Court  of  the 
United  States  for  Porto  Rico. 

Mr.  Henry  M.  Hoyt,  2d,  for  appellant. 

Mr.  N.  B.  K.  Pettingill  for  appellees. 

October  11,  1909.  Dismissed  with  costs* 
on  motion  of  counsel  for  the  appellant. 


Supreme  Council  of  the  Rotal  Arcanum, 

Plaintiff   in  Error,   v.  A.   G.   Brenizeb. 

[No.  82.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  North  Carolina. 

Messrs.  F.  H.  Busbee  and  Charles  W.  Til- 
lett  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

October  11,  1909.  Dismissed  with  costa, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


Julio  0.  AnRn.,  as  Attorney  in  fact  of  Joi6 

T.  Silva,  Appellant,  v.  Modesto  Cobian 

T  MuNiz.     [No.  no.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Mr.  John  Larkin  for  appellant. 

Mr.  Charles  F.  Carusi  for  appellee. 

October  11,  1909.  Dismissed  with  costa^ 
on  motion  of  counsel  for  the  appellant. 


Atchison,  Topeka,  &  Santa  F£  Railway 

Company,   Plaintiff  in   Error,  v.   Emma 

M.  Sewell.     [No.  216.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

Mr.  Robert  Dunlap  for  plaintiff  in  error. 

Mr.  Charles  F.  Hutchings  for  defendant  in 
error. 

October  11,  1909.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 

S15  U.  8. 
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Wabd  Lumber  Company,  Incorporated, 
•  18]  ^Plaintiff  in  Error,  v.  Henderson- 
White  Manufacturing  Company,  In- 
corporated. [No.  326.] 
In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia. 

Mr.  Aubrey  E.  Strode  for  plaintiff  in  er- 
ror. 

No  appearance  for  defendant  in  error. 
October  11,  1909.     Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  er- 
ror. 


Harbison  Crook,  Plaintiff  in  Error,  v.  In- 
ternational Trust  Company  of  Mary- 
land.   [No.  403.] 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Mr.  Wilton  J.  Lambert  for  plaintiff  in  er- 
ror. 

Messrs.  Walter  C.  Clephane  and  W.  Cal- 
vin Chesnut  for  defendant  in  error. 

October  11,  1900.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  er- 
ror. 


Harrison  Crook,  Plaintiff  in  Error,  v.  In- 

TERATIONAL    TRUST    COMPANY    OF    MARY- 
LAND.    [No.  404.] 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Mr.  Wilton  J.  Lambert  for  plaintiff  in  er- 
ror. 

Messrs.  Walter  G.  Clephane  and  W.  Cal- 
yin  Chesnut  for  defendant  in  error. 

October  11,  1909.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  er- 
ror. 


Irrigation,  Land,  &  Improvement  Com- 
pany, Appellant,  v.  Ethan  Allen  Hitch- 
cock,   Secretary    of    the    Interior.     [No. 

17.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

See  same  case  below,  28  App.  D.  C.  587. 

Messrs.  George  Turner  and  George  H.  Pat- 
rick for  appellant. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Joseph  R.  Webster  for  appellee. 

October  22,  1909.  Dismissed,  on  motion 
of  Mr.  George  H.  Patrick,  for  the  appellant. 


•14]     •International    Text-book    Com- 
pany, Appellant,  v.  City  of  Ottumwa. 
No.  33.] 
Appeal   from   the   Circuit   Court   of   the 

Ignited  States  for  the  Southern  District  of 

Iowa. 

Mr.  David  C.  Harrington  for  appellant. 

^0  ap[)earance  for  appellee. 

November  1,  1909.     Dismissed  with  costs, 
^^  motion  of  counsel  for  the  appellant. 
J^4L.ed. 


Fairmont  Coal  Company  et  al..  Appellants, 
V.  Merchants'  Coal  Company.  [No.  83.] 
Appeal  from   the   United  States  Circuit 

Court  of  Appeals  for  the  Fourth  Circuit. 

See  case  case  below,  88  C.  C.  A^  23,  160 
Fed.  769. 

Mr.  Edgar  H.  Gans  for  appellants. 

Messrs.  William  A.  Glawgow,  Jr.,  Frank 
Gosnell,  and  George  Weems  Williams  for 
appellee. 

November  1,  1909.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  appellants. 


Washington  Gaslight  Company  et  al..  Ap- 
pellants and  Plaintiffs  in  Error,  v.  Henry 
B.  F.  Macfarland  et  al.,  Commissioners 
of  the  District  of  Columbia.     [No.  84.] 
Appeal  from  and  in  error  to  the  Court  of 

Appeals  of  the  District  of  Columbia. 

See  same  case  below,  30  App.  D.  C.  365. 
Messrs.  R.  Ross  Perry,  R.  Ross  Perry,  Jr., 

and  Wilton  J.  Lambert  for  appellants  and 

plaintiffs  in  error. 

Mr.  Edward  H.  Thomas  for  appellees  and 
defendants  in  error. 

November  1,  1909.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  appellants  and 
plaintiffs  in  error. 


Mary  Halligan,  as  Administratrix,  etc.. 
Appellant,  v.  Trinidad  Shipping  &  Trad- 
ing Company,  Limited,  et  al.  [No.  304.J 
Appeal    from   the  District   Court  of   the 

United  States  for  the  Southern  District  of 

New  York. 

Messrs  W.  W.  Gooch  and  'Frederic  [615 
C.  Scofield  for  appellant. 

Messrs.  J.  Parker  Kirlin  and  Charles  R. 
Hickox  for  appellees. 

November  1,  1909.    Dismissed,  per  stipu- 
lation. 


R.  G.  Mullen,  Appellant,  v.  Fred  Fornofp, 

Captain,  etc.     [No.  502.] 

Appeal  from  the  District  Court  for  the 
First  Judicial  District  of  the  Territory  of 
New  Mexico. 

Mr.  William  P.  Borland  for  appellant. 
No  appearance  for  appellee. 
November  1,  1909.    Dismissed  with  costs, 
on  motion  of  counsel  for  appellant. 
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Oct.  Tebx, 


Oswald  C.  Ludwio,  as  Secretary  of  State 
of  the  State  of  Arkansas,  Appellant,  v. 
Chicago,  Rock  Island,  &  Pacific  Rail- 
way Company.  [No.  44.] 
Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Arkansas. 

See  same  case  below,  156  Fed.  152. 
Messrs.  Hal  L.  Norwood,  William  F.  Kir- 
by,  William  H.  Arnold,  and  George  W.  Hen- 
dricks for  the  api)cllant. 

Mr.  Thomas  S.  Buzbee  for  appellee. 
November  11,  1900.    Dismissed,  per  stipu- 
lation. 


AiiPHOSB    DuFAUB    et    al.,    Appellants,  v. 

United  States.    [No.  219.] 

Appeal  from  the  District  Court  of  the 
Unitcfl  States  for  the  Northern  District  of 
niinois. 

Mr.  Holmes  Conrad  for  appellants. 

The  Attorney  General  for  appellee. 

November  29,  1909.  Dismissed,  per  stipu- 
lation, on  motion  of  Mr.  Solicitor  General 
Bowers,  for  the  appellee. 


Fbank  p.  Plamondon,  Plaintiff  in  Error,  v. 
State  of  Kansas. 

In  Error  to  the  Supreme  Court  of  tho 
616]  *State  of  Kansas. 

Mr.  C.  A.  Maffaw  for  plain  tiff  in  orror. 

Mr.  Fred  S.  Jackson  for  defendant  in  er- 
ror. 

December  2,  1009.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Henby  C.  Kino,  Plaintiff  in  Error,  v.  State 
OF  West  Virginia  et  al.    [No.  444.] 
In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  W^st  Vir<rinia. 

Messrs.   Maynard   F.   Stiles  and  John   G. 
Carlisle   for  plaintiff  in  error. 

Messrs.  John  F.  Dillon,  Harry  Hubbard, 
William  G.  Conley,  Edward  C.  Lyon,  Mal- 
colm Jackson,  John  A.  Sheppard,  C.  W. 
Campbell,  D.  J.  F.  Struther,  L.  C.  Anderson, 
Wells  Goodykoontz  for  defendants  in  error. 
December  14,  1909.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Atlantic  Coast  Line  Raiijioad  Company, 

Plaintiff  in  Error,  v.  W.  C.  Gebaty.   [No. 

227.] 

In   Error  to  the  Supreme   Court  of  the 
State  of  South  Carolina. 

Messrs.  P.  A.  Willcox  and  Frederic  D.  Mc- 
Kenney  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

December  20^  1909.    Dismissed  with  costs. 
on  motion  of  Mr.  Frederic  D.  McKenney  of 
counsel  for  the  plaintiff  in  error. 
350 


United  States,  Plaintiff  in  Error,  v.  Amkb- 

iCAN  Bonding  Company  of  Baltimoul 

[No.  639.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

The  Attorney  General  for  plaintiff  in  er- 
ror. 

No  appearance  for  defendant  in  error. 

January  3,  1910.  Dismissed  on  motion 
of  Mr.  Solicitor  General  Bowers  for  the 
plaintiff  in  error. 


•United  States,  Plaintiff  in  Error,  v.  [617 

Rudolph  Axm an.    [No.  540.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

The  Attorney  General  for  plaintiff  in  er- 
ror. 

No  appearance  for  defendant  in  error. 

January  3,  1910.  Dismissed  on  motion 
of  Mr.  Solicitor  General  Bowers  for  the 
plaintiff  in  error. 


Atchison,  Topeka,  &  Santa  Fft  Railway 

Company,  Plaintiff  in  Error,  v.  Mitchkli. 

E.  Pickens.    [No.  628.] 

In  Error  to  the  Court  of  Civil  Appeals 
for  the  Fourth  Supreme  Judicial  District  of 
the  State  of  Texas. 

Messrs.  Andrew  H.  Culwell  and  Gardiner 
Lathrop  for  plaintiff  in  error. 

Mr.  Waters  Davis  for  defendant  in  error. 

January  3,  1910.  Dismissed  with  costs, 
on  motion  of  Mr.  Evans  Browne,  in  bolimlf 
of  counsel  for  the  plaintiff  in  error. 


Central  of  Georgia  Railway   Company, 
Appellant,  V.  William  A.  Wright,  Comp- 
troller  General   of  Georgia,   et   al.    (No. 
341.1 
Appeal    from    the    Circuit    Court    of   the 

United  States  for  the  Northern  District  of 

Georgia. 

Messrs.  Alexander  R.  I^awton,  Henry  C. 

Cunningham,   and  T.  M.  Cunningham,  Jr., 

for  appellant. 
No  appearance  for  appellee. 
January  3,  1910.     Dismissed  with  costs, 

on  motion  of  counsel  for  appellant. 


John  IIodson  Nelson,  Appellant,  ▼.  City 
OF  Mi'Ri'HKKsm)RO  et  al.     [No.  420.] 
Appeal    from    the    Circuit    Court    of    the 

I'nited   States   for   the   Middle   District   of 

Teinu'ssce. 

Mr.  John  J.  Vertrees  for  appellant. 

Xo  ap|K*aianre  for  appellees. 

January  4,   1910.     Dismissed  with  eotts, 

on  motion  of  counsel  for  the  appellant. 

21&  U.  8. 
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018,  GIO 


ei8]  'J.  A.  HuQiiES,  Plaintiff  in  Error,  v. 

CoixiN  County  National  Bank.     [No. 

76.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colorado. 

Messrs.  Clayton  C.  Dorsey  and  William  C. 
Hodges  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

January  7,  1010.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 

CuDAHT  Packino  COMPANY,  Plaintiff  in  Er- 
ror, V.  State  of  Minnesota.     [No.  175.] 
In   Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

Mr.  Moritz  Heim  for  plaintiff  in  error. 
Messrs.  George  W.  Peterson,  E.  T.  Young, 
and  Al.  J.  Smith  for  defendant  in  error. 

January  18,  1010.  Dismissed,  per  stipu- 
lation. 


Woodward  Carbiaoe  Company  et  al.,  Ap- 
pellants, V.  Pitts  Liveby  Company  et  al. 
[No.  607.] 
Appeal   from   the   District   Court  of   the 

United  States  for  the  Western  District  of 

Texas. 

Mr.  T.  D.  Cobbs  for  appellants. 

No  appearance  for  appellees. 

January  10,  1010.     Dismissed  with  costs, 

un  motion  of  counsel  for  appellants. 


United    States,    Plaintiff    in    Error,    v. 

Ciiables  S.  Sabgent.    [No.  338.] 

In   Error   to   the   United    States   Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  80  C.  C.  A.  81,  102 
Fed.    81. 

The  Attorney  General  for  plaintiff  in  er- 
ror. 

Mr.  Luther  C.  Harris  for  defendant  in  er- 
ror. 

January  24,  1010.     Dismissed  on  motion 
of  Mr.  Solicitor  General  Bowers  for  plain- 
tiff in  error. 
54  li.  ed. 


Fred    Anderson,    Plaintiff    in    Error,    v. 

•United  States.     [No.  750.]  [610 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Minnesota. 

The  Attorney  General  and  the  Solicitor 
General  for  defendant  in  error. 

January  24,  1010.  Docketed  and  dis- 
missed on  motion  of  Mr.  Solicitor  General 
Bowers   for   the   defendant   in   error. 


T.  M.  Stanclift  et  al.,  etc.,  Appellants,  ▼. 

Charlie  Fox  et  al.     [No.  100.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

Mr.  William  T.  Hutchings  for  appellants. 

Mr.   Preston  C.  West  for  appellees. 

January  24,  1010.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Rachel   A.   Richardson,    Claiming   to   be 
Rachel  A.  Brown,  Plaintiff  in  Error,  v. 
Mary  S.  Reeves  et  al.     [No.  G05.] 
In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Mr.  Tracy  L.  Jeffords  for  plainliff  in  er- 
ror. 

Messrs.  Benjamin  H.  Schwartz  and  Mil- 
ton Strasburger  for  defendants  in  error. 

January  26,  1010.  Dismissed  witii  costs, 
on  motion  of  counsel  for  the  plaintiff  in  er- 
ror. 


Patrick  Cox,  Appellant,  v.  Luman  T.  Hot, 

U.   S.  Marshal  for  Northern  District  of 

Illinois.  [No.  65.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

Mr.  William  Dillon  for  appellant. 

Mr.  William  G.  Johnson  for  appellee. 

July  7,  1000.  Dismissed  pursuant  to 
Twenty-eighth  Rule. 
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1]  •WESTERN.      UNION      TELEGRAPH 
COMPANY,  Plff.  in  Err., 

V. 

STATE  OF  KANSAS  ON  THE  RELATION 
OF  C.  C.  COLEMAN,  Attorney  General. 

(See  S.  C.  Reporter's  ed.  1-56.) 

Forelfrn  corporations  —  state  exclnsion 
from  doing:  local  business  —  commerce 
—  due  process  of  law. 

The  exaction  from  a  foreign  telegraph 
company  for  the  benefit  of  the  permanent 
Bchool  ifund,  under  the  authority  of  Kan. 
Gen.  Stat.  1901,  p.  280,  of  a  "charter  fee" 
of  a  given  per  cent  of  its  entire  authorized 
capital  stock,  as  a  condition  of  continuing 
to  do  local  business  in  the  state,  is  invalid 
under  the  commerce  and  due-process-of-law 
clauses  of  the  Federal  Constitution,  as  neces- 
sarily amounting  to  a  burden  and  tax  on 
the  company's  interstate  business  and  on  its 
property  located  or  used  outside  the  state. 
[For  other  cnsoR,  r«h*  Corporntlons,  XII.  b,  2; 
Commerco.  273-287,  368-375 ;  ConstitntloDal 
Law,  536-540,  in  Digest  Sup.  Ct.  1908.] 

[No.  4.] 

Note. — State  licenses  or  taxes,  as  affect- 
ing interstate. commerce — see  notes  to  Roth- 
ermel  v.  Meyerle,  9  L.R.A.  366;   American 
Fertilizing  Co.  v.  Board  of  Agriculture,  11 
T>.R.A.  179;  Gibbons  v.  Ogden,  6  L.  ed.  U. 
S.  23;  Brown  v.  Maryland,  6  L.  ed.  U.  S. 
678;   Ratterman  v.   Western   U.  Teleg.   Co. 
32  L.  ed.  U.  S.  229;  Harmon  v.  Cliicago,  37 
L.  ed.  U.  S.  217;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.   Backus,   38   L.   ed.   U.   S.    1041; 
Postal  Teleg.  Ca))le  Co.  v.  Adams,  39  L.  ed. 
V.  S.  311 ;  and  Pittsburgh  A  S.  Coal  Co.  v. 

Bates,  39  L.  ed.  U.  S.  538. 
On  exclusion,  regulation,  and  taxation  of 

foreign  corporations — see  note  to  McCanna 

^  F.  Co.  V.  Citizens'  Trust  A  Surety  Co.  24 

C.  C.  A.  13. 
On  corporate  taxation  and  the  commerce 

clause— see    note    to    Sandford    v.    Poe,    60 

L.RA.  641. 
On  the  taxation  of  corporate  capital  stock  I 

generally — see  note  to  State  Bd.  of  Equali- 1 

»tinn  V.  People,  58  L.R.A.  613. 

ML.  ed. 


Argued  March  17,  18,  1909.     Decided  Jan- 
uary 17,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  decree  re- 
straining a  foreign  telegraph  company  from 
transacting  local  business  in  the  state,  ex- 
cept so  far  as  the  company's  duties  to  or 
contracts  with  the  United  States  should  be 
affected.    Reversed. 

See  same  case  below,  75  Kan.  609,  90  Pac. 
299. 

Statement  by  Mr.  Justice  Harlan: 
*This  action  was  brought  by  the  state  [8 
of  Kansas  in  one  of  its  courts  against  the 
Western  Union  Telegraph  Company,  a  New 
York  corporation,  to  obtain  a  decree  ousting 
and  restraining  that  corporation  front  doing, 
in  Kansas,  any  telegraphic  business  that 
was  wholly  internal  to  that  state,  and  not 
pursuant  to  some  arrangement,  or  to  meet 
its  contracts  with,  or  obligations  to,  the 
government  of  the  United  States.  Upon 
the  petition  of  the  telegraph  company  the 
ease  was  removed  to  the  circuit  court  of 
the  United  States  for  the  district  of  Kansas. 
But  it  was  thereafter  remanded  to  the  state 
court,  where,  upon  a  demurrer  to  the  answer, 
a  final  decree  was  rendered,  prohibiting  and 
enjoining  the  telegraph  company  from 
transacting  intrastate  business  in  Kansas  as 
a  corporation,  the  decree,  however,  not  to 
affect  the  company's  duties  to  or  contracts 
with  the  United  States.  From  that  decree 
the  present  writ  of  error  was  prosecuted. 

The  state  contends  that  the  decree  is  in 
nxact  conformity  with  certain  provisions  of 
the  Kansas  statutes  to  be  found  in  the 
General  Statutes  of  that  state  of  1901.  title, 
"Corporations,"  p.  380,  and  the  General 
Statutes  of  1905,  p.  284.  Those  provisions, 
or  the  ones  directly  involved  here,  originated 
in  an  act  known  as  the  Bush  act,  passed 
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at  a  special  session  of  the  legislature  in 
1898.  Laws  of  Kansas,  Special  Session, 
p.  27. 

The  issues  raised  by  the  pleadings  arise 
out    of   the   above   statutes.     Under   those 
statutes,  a  state  charter  board  was  organ- 
ized and   its   powers  defined.     That  board 
was  authorized  to  receive  applications  from 
corporations  of  other  states,  territories,  or 
countries  seeking  permission  to  engage  in 
business  as  foreign  corporations  in  Kansas. 
Any  such  corporation   was   required   in  its 
application  to  set  forth  a  certified  copy  of 
its  charter  or  articles  of  incorporation,  the 
place  where  its  principal  office  or  place  of 
business  was  to  be  located,  the  full  nature 
and  character  of  the  business  in  which  it 
proposed    to    engage,    the    names    and    ad- 
dresses of  its  officers,  trustees,  or  directors 
and  iitockholders,  with  a  detailed  statement 
of  its  assets  and  liabilities,  and  such  other 
information  as  the  board  might  require  in 
4]  *order  to  determine  the  solvency  of  the 
corporation.     The  statute  further  provided 
that  the  application  should  be  accompanied 
by  a  fee  of  $25,  to  be  known  as  an  applica- 
tion fee,  and  that  it  should  be  a  condition 
precedent  to  obtaining  authority  to  transact 
business  in  the  state  that  the  corporation 
should  file  ih  the  office  of  the  secretary  of 
state  its  written  consent,  irrevocable,  that 
actions  might  be  brought  against  it  in  the 
proper   court   of   any  county   in   the   state 
(in  which  the  cause  of  action  arose,  or  in 
'which  the  plaintiff  resided),  by  service  of 
process  on  the  secretary  of  state,  and  stipu- 
lating that  such  service  should  be  valid  and 
l^inding  as   if  due  service  had   been   made 


fee  of  1/10  of  1  per  cent  of  its  authorized 
capital,  upon  the  first  $100,000  of  its  capi- 
tal etock,  or  any  part  thereof;  and  upon  the 
next  $400,000,  or  any  part  thereof,  1/20  of 
1  per  cent;  and  for  each  million  or  major 
part   thereof   over  and  above   the   sum   of 
$600,000,  $200,     ...     In  addition  ♦to  [5 
the  charter  fee  herein  provided,  the  secretary 
of   state   shall   collect  a   fee  of   $2.50    for 
filing  and  recording  each  charter  containing 
not  to  exceed  ten  folios,  and  an  additional 
fee  of  25  cents  for  each  folio  in  excess  of 
ten  contained  in  any  charter.    The  fee  for 
filing   and    recording    a   charter    shall    also 
entitle  the  corporation  to  a  certified  copy 
of  its  charter.     All  the  provisions  of  this 
act,  including  the  payment  of  the  fees  here- 
in provided,  shall  apply  to  foreign  corpora- 
tions seeking  to  do  business  in  this  state, 
except  that,  in  lieu  of  their  charter,  they 
shall  file  with  the  secretary  of  state  a  cer- 
tified  copy    of   their    charier,    executed    by 
the   proper   officer  of   the   state,   territory, 
or  foreign  country  under  whose  laws  they 
are  incorporated;  and  any  corporation  ap- 
plying  for   a  renewal  of  its   charter   shall 
comply  with  aH  the  provisions  of  this  act 
in  like  manner,  and  to  the  same  extent,  as 
is  herein   provided   for  the  chartering  and 
organizing  of  new  corporations."    "Any  cor- 
poration organized  under  the  laws  of  an- 
other state,  territory,   or   foreign   country, 
and  authorized  to  do  business  in  this  state, 
shall  be  subject  to  the  same  provisions,  ju- 
dicial control,  restrictions,  and  penalties,  ex- 
cept as  herein  provided,  as  corporations  or- 
ganized under  the  laws  of  this  state."    Id. 
§§  1264,  1267. 


iip<m  tfic  president  or  chief  officer  of  the  By  another  section  it  is  made  the  duty 
corporation.  Every  foreign  corporation 
then  doing  business  in  the  state  was  re- 
quired, within  thirty  days  from  the  taking 
cfTcct  of  the  act,  to  file  with  the  secretary 
of  state  the  specified  written  consent.  Kan. 
Ctcn.  Stat.  1901,  §  1261.  If  the  charter 
board  doterminod  that  the  foreign  company 
8eekin.<;  to  do  business  in  the  state  was  or- 
ganized in  accordance  with  the  laws  under, 
which  it  was  created,  that  its  capital  was^ 
unimpaired,  and  that  it  was  organized  f(^ 
a  purpose  for  which  a  domestic  corporatii^n 
mi^ht  l)e  organized  in  Kansas,  then  i/tie 
board  was  directed  to  grant  the  applic;i- 
tion,  and  by  its  secretary  issue  a  certificate, 
setting  forth  the  granting  of  the  applica- 
tion to  engage  in  business  in  the  state,  as 
provided  in  the  statute.     Id.  §  1202. 

Then  come  these  important  sections: 
"Each  corporation  which  has  received  au- 
thority from  the  charter  board  to  organize 
shall,  before  filing  its  charter  with  the  sec- 
retary of  state,  as  provided  by  law,  pay  to 
the  state  treasurer  of  Kansas,  for  the  bene- 
fit of  the  permanent  school  fund,  a  charter 


of  each  corporation  doing  business  for  profit 
in  Kansas,  except  banking,  insurance,  and 
rail;road  corporations,  annually,  on  or  be- 
fore August  1st,  "to  prepare  and  deliver  to 
the  secretary  of  state  a  complete  detailed 
statement  of  the  condition  of  such  corpora- 
tion on  the  30th  day  of  June  next  preceding, 
y^ueli  statement  shall  set  forth  and  exhibit 
the  following,  namely:  1st.  The  authorized 
capital  stock.  2d.  The  ])aid-up  capital  stock. 
3d.  The  par  value  and  the  market  value 
per  share  of  said  stock.  4th.  A  complete 
and  detailed  statement  of  the  assets  and 
liabilities  of  the  corporation.  5th.  A  full 
and  complete  list  of  the  stockholders,  with 
the  postoffice  address  of  each,  and  the  num- 
ber of  shares  held  and  paid  for  by  each. 
6th.  The  names  and  postoffice  addresses  of 
the  officers,  trustees,  or  directors  and  man- 
ager 'elected  for  the  ensuing  year,  to-  [6 
gether  with  a  certificate  of  the  time  and 
manner  in  which  such  election  was  held.  .  .  . 
And  such  failure  to  file  such  statement  by 
any  corporation  doing  business  in  this  state, 
and  not  organized  under  the  laws  of  this 
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Mtate,  shall  work  a  forfeiture  of  its  right  or 
authority  to  do  business  in  this  state,  and 
the  charter  board  may,  at  any  time,  de- 
clare such  forfeiture,  and  shall  forthwith 
publish  such  declaration  in  the  official  state 
paper.  .  .  .  No  action  shall  be  main- 
tained or  recovery  had  in  any  of  the  courts 
of  this  state  by  any  corporation  doing  busi- 
ness in  this  state  without  first  obtaining 
the  certificate  of  the  secretary  of  state  that 
statements  provided  for  in  this  section  have 
been  properly  made."    §  1283. 

Under  this  statute,  the  Western  Union 
Telegraph  Company  made  application  to  the 
charter  board  for  permission  to  engage  in 
business  in  Kansas  as  a  foreign  corporation, 
stating  that  the  amount  of  its  capital  stock, 
fully  paid  up  in  cash,  was  $100,000,000. 
With  that  application  the  company  depos- 
ited with  the  secretary  of  state  the  specified 
fee  of  $25,  and  also  its  written  consent, 
irrevocable,  in  the  prescribed  form,  as  to 
suits  brought  against  it,  in  the  courts  of 
the  state,  by  service  of  process  on  that  of- 
ficer. In  reference  to  that  consent,  the 
company,  in  its  answer,  said:  **It  made  such 
written  submission  to  service  and  paid  such 
application  fee  voluntarily,  and  ex  gratia, 
and  out  of  a  desire  to  avoid  the  appearance 
of  not  complying  with  the  reasonable  regu- 
lations of  the  state  of  Kansas,  made  with 
reference  to  its  own  corporations;  but  de- 
nies that  said  payment  and  that  said  writ- 
ten submission  were  obligatory  upon  it,  or 
were  necessary  or  essential  as  a  condition 
precedent  to  its  continuing  to  transact  busi- 
ness within  the  stat^  of  Kansas,  both  state 
and  interstate." 

The  charter  board  granted  the  application 
of  the  telegraph  company,  but  its  order  to 
that  effect,  made  April  5th,  1905,  recited  that 
the  application  be  granted  and  the  applicant 
7]  authorised  *and  empowered  to  trans- 
act the  business  of  receiving  and  transmit- 
ting messages  by  telegraph  within  the  state 
of  Kansas,  and  transacting  within  the  said 
state  its  business  of  a  telegraph  company, 
provided  that  the  order  should  not  take  ef- 
fect and  no  certificate  of  authority  should 
issue  or  be  delivered  to  the  company  *'until 
such  applicant  shall  have  paid  to  the  state 
treasurer  of  Kansas,  for  the  benefit  of  the 
permanent  school  fund,  the  sum  of  twenty 
thousand  one  hundred  doHnrs  (**  0,100), 
being  the  charter  fee  provided  ty  rtrir  neces- 
miry  to  he  paid  by  a  foreign  corporation 
having  a  capital  of  $100,000,000.  It  is 
further  understood,  ordered,  and  provided 
that  nothing  herein  contained  shall  apply 
to  nor  be  construed  as  restricting  in  any 
wise  the  transaction  by  the  said  applicant 
of  its  interstate  business  nor  its  business 
for  the  Federal  government;  but  that  this 
grant  of  authority  and  requirement  as  to 
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payment  relate  only  to  the  business  trans- 
acted wholly  within  the  state  of  Kansas." 
The  above  fee  of  $20,100  was  the  specified 
per  cent  of  the  authorized  capital  of  the 
company  which  the  statute  required  it  to 
pay  before  doing  or  continuing  to  do  any 
local  business  in  Kansas. 

The  company  refused  to  pay  the  fee  thus 
required,  and  continued,  as  before,  to  do 
telegraph  business  of  all  kinds  in  Kansas. 
Thereupon  the  present  action  was  brought, 
the  sole  ground  of  complaint  being  that, 
in  consequence  of  the  failure  of  the  tele- 
graph company  to  pay  the  charter  fee  of 
$20,100,  it  was  without  authority  to  con- 
tinue doing  any  tni  restate  or  local  business 
in  Kansas.  The  relief  sought  by  the  state, 
as  shown  by  the  prayer  of  its  petition,  was 
that  the  defendant  be  required  to  show  by 
what  authority  it  exercised  within  Kansas 
the  corporate  right  and  power  of  receiving, 
transmitting,  and  delivering  telegraphic 
messages  within  its  limits  and  receiving 
compensation  therefor;  that  it  be  adjudged 
by  the  court  that  the  defendant  had  no 
authority  of  law  for  the  performance  of 
such  corporate  acts,  and  the  exercise  of  such 
corporate  powers  and  franchises,  and  the 
carrying  on  of  said  corporate  business  with- 
in the  state;  and  that  it  be  decreed  and 
adjudged  that  the  'defendant  ''be  ousted  [8 
of  and  from  the  exercise  within  the  state  of 
Kansas  of  the  said  corporate  rights  and 
franchises  of  receiving,  transmitting,  and 
delivering  within  the  state  of  Kansas  of 
telegraphic  messages  and  communications 
and  of  receiving  compensation  therefor." 

The  reasons  given  by  the  telegraph  com- 
pany for  its  refusal  to  pay  the  required 
fee  are  set  forth  in  its  answer,  to  which 
a  demurrer  was  sustained,  and  may  be  sum- 
marized as  follows:  1.  That  the  company 
had  the  right  to  transact  both  interstate 
and  local  business  in  Kansas  without  paying 
the  fee  of  $20,100.  2.  That  by  the  laws  of 
Kansas,  enacted  while  it  was  a  territory 
and  after  it  became  a  state,  telegraph  com- 
panies were  invited  to  come  into  it  and  do 
both  domestic  and  interstate  business  there, 
and  in  consequence  of  such  invitation  the 
company  had  established  between  eight  hun- 
dred and  nine  hundred  offices  in  Kansas  at 
great  expense,  all  of  which  was  done  in  the 
full  faith  that  it  would  receive  the  equal 
protection  of  the  laws  under  the  Constitu- 
tion of  the  United  States.  3.  That  it  had 
been  doing  a  general  telegraph  business  in 
Kansas  ever  since  its  organization  as  a  ter- 
ritory. 4.  That  on  the  7th  day  of  June, 
1867,  it  duly  accepted  the  conditions  of 
the  act  of  Congress  of  July  24th,  186S 
[14  Stat,  at  L.  221,  chap.  230],  entitled, 
"An  Act  to  Aid  in  the  Construction  of 
Telegraph  Lines,  and  to  Secure  to  the  Qov- 
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emmcnt  the  Use  of  the  Same  for  Postal, 
Military,  and  Other  Purposes"  (Rev.  Stat. 
|§  5263  et  seq.,  U.  S.  Cotnp.  SUt.  1901, 
p.  3580),  whereby  it  became  and  is  now  an 
instrument  of  interstate  commerce  and  an 
a^ncy  of  the  United  States  for  the  trans- 
action of  public  business,  and  subject  to  all 
the  duties  imposed,  and  entitled  to  all  the 
rights,  benefits,  and  privileges  conferred,  by 
said  act  of  Congress.  5.  That  its  lines  were 
originally  constructed  in  the  territory  of 
Kansas  by  the  authority  of  an  arrange- 
ment made  with  the  Secretary  of  the  Treas- 
ury in  conformity  with  certain  acts  of  Con- 
gress, one  of  which  was  enacted  June  16th, 
1860,  and  was  entitled,  "An  Act  to  Facili- 
tate Communication  between  the  Atlantic 
and  Pacific  States  by  Electric  Telegraph" 
[12  Stat,  at  L.  41,  chap.  137],  the  other, 
9]  enacted  July  2d,  1864,  entitled  '"An  Act 
for  Increased  Facilities  of  Telegraph  Com- 
munication between  the  Atlantic  and  Pacific 
States  and  the  Territory  of  Idaho"  [13 
Stat,  at  L.  373,  chap.  220];  and  the  tele- 
graph company,  therefore,  "has  always  been 
in  the  state  of  Kansas  rightfully  for  the 
purpose  of  the  transaction  of  governmental 
business  and  for  the  public  generally,  and 
that  it  cannot  be  now  excluded  therefrom." 
6.  That  the  company's  lines  of  telegraph 
within  Kansas  are  upon  the  public  domain 
and  upon  military  and  post  roads  of  the 
United  States,  and  are  part  of  the  postal 
system  of  the  United  States,  and  that  the 
defendant  has,  therefore,  under  the  Consti- 
tution and  laws  of  the  United  States,  the 
power,  and  is  under  the  duty  and  obliga- 
tion, to  transmit  all  messages  for  the  gov- 
ernment and  for  the  public  generally  just 
as  much  and  as  fully  with  respect  to  mes- 
sages between  points  within  Kansas  as  to 
interstate  messages.  7.  That  the  enforce- 
ment of  the  statute  of  Kansas  would  se- 
riously affect  and  cripple  the  company's 
efliciency  as  an  instrument  of  interstate 
commerce  and  as  an  agency  of  the  govern- 
ment for  transacting  both  interstate  and 
domestic  business  in  that  state,  because  the 
receipts  derived  from  interstate  and  govern- 
mental business  alone  would,  in  many  of- 
fices in  Kansas,  not  be  equal  to  the  expense 
of  keeping  such  offices  open,  and  that  the 
closing  of  them  on  that  account  would  be 
detrimental  to  the  governmental  service,  as 
well  as  to  interstate  commerce.  8.  That  by 
the  statutes  in  question  "any  corporation, 
including  telegraph  companies,  organized  in 
the  state,  is  authorized  to  do  business  in 
Kansas  upon  paying  a  charter  fee  based  on 
the  actual  capital  of  such  corporation  em- 
ployed in  the  state  of  Kansas,  whereas,  in 
respect  to  the  defendant  company,  the  char- 
ter board  requires  and  is  attempting  to 
exact  from  the  defendant  company,  by  this 
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proceeding,  a  charter  fee  based  upon  the  de- 
fendant's entire  capitalization,  to  wit,  i^lOO,- 
000,000,  which  $100,000,000  represents   the 
property  and  lines  of  telegraph  of  the  de- 
fendant  company  in  the  forty-five  states  of 
the  American   Union,  in   the  Dominion  of 
Canada,  and  lines  under  the  Atlantic  and 
Pacific   oceans   and   in   foreign    countries/* 
9.    That  such  tax  is  *upon  property  and  [10 
rights    outside    of   Kansas,    and,    therefore, 
beyond  its  jurisdiction  for  purposes  of  taxa- 
tion.    10.  That  **by  laws  passed  relating  to 
private  corporations,  and  especially  by  laws 
having    reference    to    telegraph    companies, 
some  enacted  by  the  legislature  of  the  ter- 
ritory of  Kansas  and  many  since  the  crea- 
tion and  organization  of  the  state  of  Kan- 
sas,    telegraph    companies,     including    the 
Western  Union,  were  invited  to  come  into 
the   state  of  Kansas,  and   build   and   con- 
struct  their   lines   therein,  and   to  connect 
said  lines  with  other  telegraph  lines  then 
or  thereafter  constructed,  and  to  do  a  gen- 
eral telegraph  business,  both  domestic  and 
interstate,  throughout  the  state  of  Kansas, 
and   to   thereby   place  the   citizens  of   the 
state  of  Kansas,  wherever  the  lines  reached, 
in  direct  telegraphic  communication  with  all 
parts  of  the  United  States;  that  said  tele- 
graph   companies,    including    the    Western 
Union    Telegraph    Company,   were,   by   the 
laws  of  the  state  of  Kansas,  authorized  to 
go  upon  the  public  highways  of  the  state, 
and   thereon    place  their   poles  and   wires; 
that,  in  pursuance  of  such  invitation,  and 
before  the  admission  of  the  state  of  Kan- 
sas to  the  Union,  the  Western  Union  Tele- 
graph Company  entered  the  state  of  Kan- 
sas  and   extended   its   lines    to   all   points 
where  the  same  might  be  needed,  and  sub- 
sequent to  the  admission  of  the  state,  by 
construction    and    purchase,    lines    of    the 
Western   Union   Telegraph    Company    were 
extended  to  all  parts  of  the  state  of  Kan- 
sas, and  between  eight  hundred  and   nine 
hundred  oflSces  established  for  the  use  and 
convenience  of  the  public;  that  there  had 
been  expended  by  the  defendant  at  the  time 
of  the  enactment  of  the  so-called  Bush  cor- 
poration act,  under  which  the  present  pro- 
ceeding is  brought,  many  thousands  of  dol- 
lars in  the  construction  of  lines  and  wires 
and  in  the  other  appurtenances  of  the  tel- 
egraphic business  and  in  the  establishment 
of  offices;  that  all  of  this  money  was  ex- 
pended in  full  faith  and  confidence  in  the 
laws  already  enacted  by  the  state  of  Kan- 
sas for  the  furtherance  and  encouragement 
of  telegraphic  business,  and  also  in  the  full 
faith   that   said   company   would   have   tlie 
equal  protection  of  the  laws  of  the  state  of 
Kansas,  and  the  fair,  ^equitable,  and  [11 
equal  treatment  required  by  the  Constitution 
of  the  state  of  Kansas  in  the  matter  of  taxes 
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Mid  otber  public  charges  impoted  upon  it."  U.  8.  C28,  38  L.  ed.  846,  14  Sup.  Ct.  Rep. 

11.  That  the  statute  id  question,  so  far  as  962. 

it  prevents  the  companf  from  using  its  The  state  cajinot  esact  from  the  telegrnph 
property  in  the  state  for  all  purposes  of  company  as  a  condition  precedent  to  its 
its  IniiinesB,  would  operate  as  a  talcing  of  doing  business  in  the  state  a  tftx  or  license 
such  property  without  due  process  of  law.  fee  baaed  upon  the  entire  capital  stock  of 
IZ.  That  the  statute  is  in  contravention  of  the  company,  when  more  than  09  per  eent 
the  power  of  Congress  to  regulate  commerce  of  its  capital  stock  is  in  use  elsewhere  than 
among  the  several  states  and  with  foreign  in  the  state  of  Kansas,  and  is  largely  em- 
countries,  with  its  power  to  establish  post-  ployed  in  interstate  commerce, 
ofitces  and  post  roads,  and  with  its  sn-  Judson,  Taxn.  g  16S;  Home  Ins.  Co.  r. 
thority  to  pass  all  laws  necessary  and  Morse,  20  Wall.  44fi,  22  L.  ed.  365;  Laf^- 
proper  to  carry  into  execution  the  powers  ette  Ins.  Co.  t.  French,  18  How.  404,  407, 
Tested  in  the  governmeut  of  the  United  16  L.  ed.  461,  4B2;  Bt.  Clair  t.  Cox,  106 
SUtes.  U.  S.  350,  356,  27  L.  ed.  222,  22j,  1  Sup. 
Ct  Rep.  364;  Barron  t.  Bumside,  121  U. 
Uessn.  Bnsb  Tnggart  and  H«iirr  D.  S.  186,  200,  30  L.  ed.  SIS,  916,  1  Inters. 
Eatabrook  argued  the  cause,  and,  with  Com.  Sep.  20S,  T  Sup.  Ct.  Rep.  031;  Nor- 
Heesrs.  Charles  Blood  Smith,  John  P.  Dil-  folk  &  W.  R.  Co.  v.  Pennsylvania,  136  U. 
Ion,  and  George  H.  Fearons,  filed  a  brief  8.  114,  120,  34  L.  ed.  3B1,  397,  3  Inters.  Com. 
for  plaintilT  in  error:  Rep.  178,  JO  Sup.  Ct.  Rep.  958;  Gloucestcr 
Tlie  action  of  the  state  of  Kansas  violates  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  100, 
the  contract  under  which  the  Western  Union  29  L.  ed.  168,  1  Inters.  Com.  Rep.  382,  0 
Telegraph  Company  for  many  years  oon-  Sup.  Ct.  Rep.  826;  Fargo  v.  Hart,  103  U.  S 
atructed  and  msinUined  lines  of  telegraph  490,  48  L.  ed.  761,  24  Sup.  Ct  Rep.  498; 
within  the  state,  and  amounts  to  a  taking  Ashley  r.  Ryan,  153  U.  S.  436,  33  L.  ed. 
of  the  telegraph  company's  property  with-  773,  4  Inters.  Com.  Rep.  004,  14  Sup.  Ct. 
out  due  process  of  law.  Rep.  865;  Union  Refrigerator  Transit  Co. 
American  Smelting  ft  Ref.  Co.  v.  Colo-  v.  Kentucky,  190  U.  S.  104,  50  L.  ed.  l&O, 
rado,  204  U.  6.  103,  61  L.  ed.  3B3,  27  26  Sup.  Ct.  Rep.  36,  4  A.  ft  K  Ann.  Caa. 
Sup.  Ct.  Rep.  198,  9  A.  ft  E.  Ann.  Cas.  403;  Postal  Teleg.  Cable  Co.  v.  Adams,  155 
078;  3  CUrk  ft  M.  Priv.  Corp.  S  846,  1  d,  U.  S.  068,  090,  39  L.  ed.  311,  316,  6  InUrt. 
pp.  2704,  2705;  United  States  v.  Cruik-  Com.  Rep.  1,  15  Sup.  Ct  Rep.  268,  300; 
ahank,  02  U.  S.  542,  66G,  23  L.  ed.  688,  Colorado  v.  Pullman  Co.  (1005;  Dist. 
602;  Seaboard  Air  Line  R.  Co.  v.  Railroad  Colo.)  ;  SUte  Freight  Tax  Case,  15  Wall. 
Commission,  155  Fed.  792j  Chicago,  R.  I.  232,  21  L.  ed.  146;  Pickard  v.  Pullman 
ft  P.  R.  Co.  v.  Swanger,  167  Fed.  783;  Southern  Car  Co.  117  U.  S.  34,  20  L.  ed. 
Chicago,  R.  I.  ft  P.  R.  Co.  V.  Ludwig,  166  786,  6  Sup.  Ct.  Rep.  636;  Leloup  v.  Mo- 
Fed.  162;  People  v.  Fire  Asso.  of  Philadel-  bile,  127  U.  S.  040,  044,  32  L.  ed.  311,  313, 
phia,  02  N.  Y.  311,  44  Am.  Rep.  380,  119  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct  Rep. 
U.  S.  110,  30  L.  ed.  342,  7  Sop.  Ct  Rep.  1380;  Galveston,  H.  ft  S.  A-  R.  Co.  v.  Texas, 
108;  United  BUtes  v.  Central  P.  R.  Co.  210  U.  S.  217,  62  L.  ed.  1031,  28  Sup.  Ct. 
118  U.  8.  235,  30  L.  ed.  173,  0  Sup.  Ct  Rep.  038;  Brennan  v.  Titusville,  153  U.  S. 
Rep.  1038;  St.  Louis  v.  WesUrn  U.  Teleg.  280,  38  L.  ed.  719,  4  Inters.  Com.  Rep.  058, 
Co.  148  U.  B.  103,  37  L.  ed.  386,  13  Sup.  '*  Sup.  Ct  Rep.  829;  BaUman  v.  Western 
Ct  Rep.  485;  New  OrleanB  v.  Southern  Star  Mill.  Co.  1  Tex.  Civ.  App.  90,  4  Inters. 
Teleph.  ft  Teleg.  Co.  40  La.  Ann.  41,  8  Com.  Rep.  260,  20  S.  W.  031. 
Am.  Bt  Rep.  602,  3  So.  533;  Monongahela  A  tax  on  the  capiUl  stock  of  a  eorpora- 
Nav.  Co.  V.  United  States.  148  U.  8.  329,  ^ion  is  a  tax  on  the  property  of  the  cor- 
37  L.  ed.  460,  13  Sup.  Ct.  Rep.  022;  Mont-  P<>"tion  represented  by  the  capital  stock, 
gomery  County  v.  Schuylkill  Bridge  Co.  .  r'.V'"^ ,"=«'?  /  Co  v.  Pennsylvania, 
no^  68,  20  Atl.  407  f  Walla  willa  v.  "^  ^-  «■  ^8,  35  L.  ed.  013,  3  InUr^  Com. 
W.1U  Walla  Wat..r  Co  172  IT  R  1  D  41  ^P'  ^^^'  "  ^"P'  ""  ^f'  ^"'  Western 
T  !r  «r^.«  ,n  o  iJo  ;,  nL  U.  Teleg.  Co.  v.  Atty.  Gen.  125  U.  S.  630, 
L  ed.  341,  M6.  "  Sop-  Ct  Rep.  77;  Pe-r-  gj  j,  ^  ^^^  g  gup  Ct  Rep.  061;  Union 
.all  V.  Great  Northern  R.  Co.  161  U.  B.  R^frigerstor  Tramiit  Co.  v.  Kentucky,  su- 
Ml.  40  L  ed.  843,  10  Sup.  Ct  Rep.  705;  pra;  Gray,  Limitations  of  Taxing  Power, 
City  R.  Co.  V.  Citiiens'  Street  R.   Co.   166  p_  53, 

U.  8.  567,  41  L.  ed.  1114,  17  Sup.  a.  Rep.  The    court  will    look   to    the   substance 

M3j  Powers  v.  Detroit,  G.  H.  ft  M.  R.  Co.  rather  than  to  forms,— to  what  an  enforoe- 

»1  U.  a  644,  50  L.  ed.  B81,  26  Sup.  Ct.  meat   of   the   law  would   really   do,   rather 

Bsp.  656;  Dartmouth  College  v.  Woodward,  than    to   what   the   law   itself   may   say   it 

4  Wheat    837,   4   L.   ed.   069;   New   York,  would  do. 

^  E.  ft  W.  R.  Co.  V.  Pennsylvaoia,  1S3  Ashley  t.  Ryan  and  Galveston,  E.  ft  B. 
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A.  R.  Co.  V.  Texas,  supra;  Philadelphia 
&  &  Mail  S.  S.  Co.  V.  Pennsylvania,  122 
U.  S.  326,  30  L.  ed.  1200,  1  Inters.  Com. 
Rep.  308,  7  Sup.  Ct.  Rep.  1118;  Postal  Teleg. 
Cable  Co.  v.  Taylor,  192  U.  S.  64,  73,  48 
L.  ed.  342,  346,  24  Sup.  Ct  Rep.  208; 
Postal  Teleg.  Cable  Co.  ▼.  Adams,  supra; 
Home  Ins.  Co.  v.  New  York,  134  U.  S.  694, 
508,  33  L.  ed.  1025,  1029,  10  Sup.  Ct  Rep. 
503. 

The  protection  from  state  interference 
with  interstate  commerce,  secured  by  the 
Constitution,  ceases  to  be  of  force  if  the 
state  may  do  indirectly  that  which  it  may 
not  do  directly. 

Brown  v.  Maryland,  12  Wheat  419,  6 
L.  ed.  678;  Home  Ins.  Co.  v.  New  York, 
supra;  Gibbons  v.  Ogden,  9  Wheat  1,  6 
L.  ed.  23. 

A  state  cannot  tax  interstate  commerce; 
it  cannot  tax  the  earnings  therefrom;  it 
cajmot  tax  for  the  privilege  of  carrying  it 
on;  nor  can  it  exercise  its  powers  of  taxa- 
tion beyond  its  geographical  limits. 

Ashley  v.  Ryan;  Union  Refrigerator 
Transit  Co.  v.  Kentucky;  and  Postal  Teleg. 
Cable  Co.  v.  Adams,— rsupra. 

A  state  cannot,  under  the  guise  of  a 
license  tax,  exclude  from  its  jurisdiction  a 
foreign  corporation  engaged  in  interstate 
commerce,  or  impose  any  burdens  upon  such 
commerce  within  its  limits. 

Norfolk  A.  W.  R.  Co,  v.  Pennsylvania,  su- 
pra; see  also  Pickard  v.  Pullman  Southern 
Car  Co.  supra;  Robbins  v.  Taxing  Dist.  120 
U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct.  Rep.  592;  Leloup  v.  Mo- 
bile, 127  U.  S.  640,  32  L.  ed.  311,  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct  Rep.  1380;  Asher 
V.  Texas,  128  U.  S.  129,  32  L.  ed.  368,  2 
Inters.  Com.  Rep.  241,  9  Sup.  Ct.  Rep.  1; 
Stoutenburgh  v.  Hennick,  129  U.  S.  141, 
32  L.  ed.  637,  9  Sup.  Ct  Rep.  256;  McCall 
y.  California,  136  U.  S.  104,  34  L.  ed.  391, 
3  Inters.  Com.  Rep.  181,  10  Sup.  Ct.  Rep. 
881 ;  Lyng  v.  Michigan,  135  U.  S.  161,  166, 
34  L.  ed.  150,  153,  3  Inters.  Com.  Rep. 
143,  10  Sup.  Ct  Rep.  725. 

It  is  as  surely  a  burden  on  interstate 
commerce  to  tax  that  commerce  for  the  priv- 
ilege of  doing  something  else  as  it  is  to 
tax  one  engaged  in  interstate  commerce 
for  the  privilege  of  carrying  it  on.  Such 
a'  tax  would  burden  and  regulate  commerce 
equally  with  what  was  held  to  be  such 
regulation  in  case  of  the  State  Freight 
Tax  Case  and  Norfolk  &  W.  R.  Co.  v. 
Pennsylvania,  supra;  Crutcher  v.  Kentucky, 
141  U.  S.  47,  35  L.  ed.  649,  11  Sup.  Ct 
Rep.  851;  Pickard  v.  Pullman  Southern  Car 
Co.;  Gloucester  Ferry  Co.  v.  Pennsylvania; 
and  Philadelphia  &  S.  Mail  S.  S.  Co.  v. 
Pennsylvania, — supra;  or  any  of  the  other 
cases  in  which  the  attempts  of  a  state  to 


tax  interstate  commerce  have  not  been  sus- 
tained. 

This  court  has  plainly  pointed  out  the 
distinction  between  corporations  engaged  in 
interstate  commerce  and  having  a  quasi  pub- 
lic character,  and  corporations  organized 
to  conduct  strictly  private  business. 

New  York  v.  Roberts,  171  U.  S.  658,  661, 
43  L.  ed.  323,  324,  19  Sup.  Ct.  Rep.  58. 

It  is  held  not  to  be  a  violation  of  the 
commerce  clause  of  the  Constitution  for  a 
state  to  tax,  as  property,  the  instrumental- 
ities of  interstate  commerce  having  a  fixed 
situs  within  her  limits,  or  an  average  quan- 
tity, as  in  Pullman's  Palace  Car  Co.  t. 
Pennsylvania,  supra,  but  to  entitle  a  state 
to  tax  such  instrumentalities  there  must  be 
attached  to  them  all  the  conditions  neces- 
sary to  render  property  subject  to  taxation, 
as  location  and  jurisdiction  of  the  taxing 
power. 

St.  Louis  v.  Wiggins  Ferry  Co.  11  Wall. 
423,  20  L.  ed.  192;  Louisville  k.  J.  Ferry 
Co.  V.  Kentucky,  188  U.  S.  385,  47  L.  ed. 
513,  23  Sup.  Ct  Rep.  463;  Adams  Exp. 
Co.  y.  Ohio  State  Auditor,  165  U.  S.  194, 
41  L.  ed.  683,  17  Sup.  Ct  Rep.  305;  Fargo 
V.  Hart;  Union  Refrigerator  Transit  Co.  v. 
Kentucky;  and  Gloucester  Ferry  Co.  v. 
Pennsylvania, — supra. 

Any  burden  laid  on  such  instrumental- 
ities, except  under  the  rule  as  laid  down 
by  this  court,  is  an  interference  with  and 
a  burden  upon  interstate  conunerce.  When- 
ever a  state  attempts  to  impose  such  a  bur- 
den in  any  form,  with  the  sole  exception 
of  regulations  necessary  to  the  health  and 
safety  of  the  people,  there  is  a  collision  be- 
tween the  Federal  and  state  power,  and  the 
state  regulation  must  yield. 

Pickard  v.  Pullman  Southern  Car  Co.; 
Norfolk  &  W.  R.  Co.  v.  Pennsylvania;  and 
Crutcher  v.  Kentucky, — supra;  Postal  Teleg. 
Cable  Co.  v.  Adams,  155  U.  S.  688,  695,  696, 
39  L.  ed.  311,  315,  316,  5  Inters.  Com.  Rep. 
1,  15  Sup.  Ct  Rep.  268,  360;  Gibbons  y. 
Ogden  and  Gloucester  Ferry  Co.  y.  Penn- 
sylvania, supra;  Fargo  v.  Michigan  (Fargo 
V.  Stevens)  121  U.  S.  230,  30  L.  ed.  888, 
1  Inters.  Com.  Rep.  51,  7  Sup.  Ct  Rep. 
857;  Philadelphia  &  S.  Mail  S.  8.  Co.  y. 
Pennsylvania,  supra ;  Pullman  Co.  v.  Adams, 
189  U.  S.  420,  47  L.  ed.  877,  23  Sup.  Ct 
Rep.  494. 

If  one  state  (other  than  the  home  state) 
may  tax  the  instrumentalities  of  interstate 
commerce  not  located  within  her  limits,  but 
largely  located  and  used  in  all  the  other 
states  of  the  Union,  as  are  those  of  the 
plaintiff  in  error,  then  each  state  may  do 
the  same,  thereby  taxing  all  the  capital 
stock  as  many  times  as  there  are  states,  and 
the  aggregate  action  of  all  the  states  would 
not  only  burden  and  impede,  but  actually 
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prohibit  and  destroy,  that  feature  of  inter- 
atat«  commerce  now  carried  on  by  the  de- 
fendant company,  and  which  may  be  con- 
trolled tknd  regulate<l  by  Congress  alone. 

Brown  v.  Maryland,  supra;  Hays  v.  Pa- 
cifle  Mail  8.  6.  Co.  17  How.  SOS,  'iS  L.  ed. 
254;  Morgan  v.  Parhain,  IS  Wall.  471,  21 
L.  ed.  303;  Com.  v.  Standard  Oil  Co.  101 
Pa.  llBj  Wabash,  St.  L.  ft  P,  R.  Co.  v.  Illi- 
noia,  118  U.  8.  573,  30  L.  ed.  240,  1  Inlerg. 
Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4;  Gloucester 
Ferry  Co.  t.  Pennsylvania  and  Pliiladelphia 
A  S.  Mail  S.  S.  Co.  t.  Pennsylvania,  Bupra. 

Mr.  Fred  S.  Jackson  ar^ed  the  cause, 
and,  with  Mr.  C.  C.  Coleman,  filed  a  brief 
for  defendant  in  error: 

A  question  of  state  law  alone  docs  not 
present  a  Federal  question,  ao  as  to  give 
the  Supreme  Court  jurisdiction  over  a  state 
judgment.  The  judgment  of  the  state  court 
i*  final. 

NoDconnah  Tump.  Co.  t.  Tennessee,  131 
V.  S.  civiii.  Apps.  and  24  L.  ed.  SSB; 
M'Bride  t.  Hpey,  11  Pet.  167,  0  h.  ed. 
673;  Bank  of  West  Tennessee  v.  Citiiens' 
Bank,  13  Wall.  432,  20  L.  ed.  614;  Harrison 
V.  Myer,  02  U.  8.  Ill,  23  L.  ed.  308;  Com- 
mercial Bank  T.  Buckingham,  6  How.  317, 
12  L.  ed.  ISO ;  Smiley  v.  Kansas,  100  U.  S. 
447,  40  L.  ed.  64S,  26  Sup.  Ct.  Rep.  2S0. 

In  this  suit  the  Btat«  seeks  only  the  en- 
forcement of  its  own  general  statutes  as 
applied  to  a  foreign  corporation  doing  bus- 
iness within  tbe  state,  and  specifictilly  lim- 
it* its  claim  to  the  business  done  wholly 
within  tbe  state,  and  limits  its  right  of  re- 
eovery  to  the  principle  of  its  own  statutes. 
This  preaenta  a  case  not  cognizable  by  the 
Federal  court,  and  which,  under  the  uni- 
form decisions  of  the  Supreme  Court  of  the 
United  States,  presents  no  question  of  the 
eooatitutional  rights  of  the  plaintiff  in  er- 

Hom  Silver  Min.  Co.  r.  New  York,  143 
U.  S.  305,  3Q  L.  ed.  164,  4  Inters.  Com. 
R«p.  67,  12  Sup.  Ct  Rep.  403;  New  York 
V.  Roberta,  171  U.  8.  S61,  43  L.  ed.  324,  10 
Sup.  Ct.  Rep.  68;  Minot  v.  Philadelphia, 
W.  t  B.  R.  Co.  18  Wall.  206-230,  21  L.  ed. 
S88-8B6. 

A  state  statute  which  imposes  upon  all 
forrign  corporations  seeking  to  transact 
bnaineH  in  the  state  a  capitalization  fee 
based  upon  the  entire  capital  stock  of  each 
eorporatlon  subject  to  its  provisions,  as  a 
cmdition  precedent  U>  granting  such  cor- 
porstioB  permission  to  commence  or  con- 
tinoe  business  within  the  state,  is  wholly 
within  the  authority  of  the  state. 

State  ex  rel.  Shawnee  County  v.  Ameri- 
CM  Book  Co.  66  Kan.  847,  60  Pac.  563. 

Has  a  foreign  corporation  greater  rights 
—  against  the  state,  and  greater  freedom 


under  its  laws,  than  one  of  its  own  creationT 
Must  the  state,  without  any  license  fee, 
permit  a  foreign  corporation  to  transact 
business  which  is  wholly  within  its  juris- 
diction, which  it  would  deny  to  a  corpora- 
tion of  its  own  creation  without  the  pay- 
ment of  the  fee?  Docs  not  the  mere  state- 
ment of  the  question  compel  a  negative  an- 

Horn  Silver  Min.  Co.  v.  New  York,  su- 
pra; Postal  Teleg.  Cable  Co.  v.  Norfolk, 
101  Va.  125,  43  S.  E.  207. 

The  mere  fact  that  indirectly  and  inci- 
dentally the  effect  of  tlie  enforcement  of 
the  state  taw  upon  a  subject-matter  within 
the  state's  jurisdiction  may  cause  eKpen^ 
or  inconvenience  to  the  person  or  corpora- 
tion upon  which  sncii  enforcement  operates 
does  not  subject  the  law  to  the  criticism 
that  it  takes  without  due  process  of  law. 

Pnbst  Brewing  Co.  v.  Crenshaw,  108  U. 
S.  17-30,  40  L.  ed.  B25-03I,  25  Sup.  Ct. 
Rep.  552;  Lumberville  Delaware  Bridge  Co. 
V.  State  Assessors,  65  N.  J.  h.  62»,  23 
L.R.A.  134,  20  Atl.  711. 

Statutes  have  been  sustained  against  this 
objection,  requiring  a  charge  for  the  use 
of  streets,  poles,  wires,  etc. 

St.  I-ouis  V.  Western  U.  Teleg.  Co.  148  U. 
S.  92,  37  L.  ed.  380,  13  Sup.  Ct.  Rep.  483; 
Postal  Teleg.  Cable  Co.  v.  Baltimore,  156 
U.  B.  210,  30  L.  ed.  303,  18  Sup.  Ct.  Rep. 
356;  Western  U.  Teleg.  Co.  v.  New  Hope, 
187  U.  8.  427,  47  L.  ed.  244,  23  Sup.  Ct. 
Rep.   204. 

And  requiring  wires  to  be  placed  under- 
groimil. 

New  York  ex  rel.  New  York  Electric  Lines 
Co.  V.  Squire,  145  U.  S.  176,  36  L.  ed.  666, 
12  Sup.  Ct.  Rep.  880. 

The  questions  have  usually  been:  Does 
the  statute  in  question  apply  only  to  the 
business  of  this  company  within  the  state? 
Does  it  provide  for  its  enforcement  without 
prohibiting  or  hindering  the  interstate  bus- 
iness of  tiie  oompanyt  If  those  questions 
can  be  answered  in  the  affirmative,  the  law 
is  not  unconstitutional,  and  has  been  uni- 
formly sustained. 

Ratterman  v.  Western  U.  Teleg.  Co.  127 
U.  8.  411,  32  L.  ed.  220.  2  Inters.  Com.  Rep. 
59,  8  Sup.  Ct.  Rep.  1127;  Western  U',  Teleg. 
Co.  T.  Atty.  Gen.  125  U.  8.  530,  31  L.  ed. 
700,  8  Sup.  Ct  Rep.  001 ;  Western  U.  Teleg. 
Co.  T.  New  York,  3  L.R.A.  449,  2  Inters. 
Com.  Rep.  633,  38  Fed.  652;  Minneapolis 
ft  St.  L.  R.  Co.  V.  Beckwith,  129  U.  S.  26, 
32  L.  ed.  585,  9  Sup.  Ct.  Rep.  207;  San- 
ford  v.  Poe,  00  L.R.A.  041,  16  C.  C.  A,  306, 
37  U.  S.  App.  378,  00  Fed.  546. 

The  state  has  the  exclusive  right  to  de- 
termine the  manner  in  which  it  shall  exer- 
cise Its  authority  over  such  corporations, 
and   tli«   Federal   court   will   not   interfere 
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with  the  state  in  the  honest  exercise  of 
its  discretion  in  an  attempt  to  regulate  a 
corporation  engaged  in  both  foreign  and 
domestic  commerce,  when  the  regulation  is 
an  evident  attempt  to  regulate  only  the  do- 
mestic business  of  such  corporation. 

Western  U.  Teleg.  Co.  ▼.  Atty.  Gen.  su- 
pra; Delaware  Railroad  Tax,  18  Wall.  206, 
21  L.  ed.  888;  Ashley  y.  Ryan,  153  U.  S. 
436,  38  L.  ed.  773,  4  Inters.  Com.  Rep. 
064,  14  Sup.  Ct.  Rep.  865;  Honduras  Com- 
mercial Co.  V.  State  Assessors,  54  N.  J.  L. 
278,  23  Atl.  668;  Henderson  Bridge  Co.  v. 
Kentucky,  166  U.  S.  150,  41  L.  ed.  953,  17 
Sup.  Ct.  Rep.  532;  Louisville  &  J.  Ferry  Co. 
V.  Kentucky,  188  U.  S.  385,  47  L.  ed.  513, 
23  Sup.  Ct  Rep.  463;  Pembina  Consol. 
Silver  Min.  &  Mill.  Co.  v.  Pennsylvania,  125 
U.  S.  181-190,  31  L.  ed.  650-664,  2  Inters. 
Com.  Rep.  24,  8  Sup.  Ct.  Rep.  737;  Postal 
Teleg.  Cable  Co.  v.  Charleston,  153  U.  S. 
692,  38  L.  ed.  871,  4  Inters.  Com.  Rep. 
637,  U  Sup.  Ct.  Rep.  1094;  PosUl  Teleg. 
Cable  Co.  v.  Norfolk,  supra. 

The  Bush  law  is  the  first  attempt  on  the 
part  of  the  state  to  regulate  foreign  cor- 
porations, or  to  permit  their  entrance  into 
the  state  for  the  transaction  of  business. 
No  fees  of  any  kind  were  required  or  re- 
ceived from  them  by  the  state,  and  any 
rights  enjoyed  by  such  companies  were  en- 
joyed merely  as  a  matter  of  comity. 

State  ex  rel.  Coleman  v.  Western  U.  Teleg. 
Co.  75  Kan.  609,  90  Pac.  299;  State  ex 
rel.  Coleman  v.  Pullman  Co.  75  Kan.  664, 
90  Pac.  319. 

Mr.  Justice  Harlan,  after  making  the 
above  statement,  delivered  the  opinion  of 
the  court: 

The  above  extended  statement  would 
seem  to  be  justified  by  the  importance  of 
this  case. 

The  contentions  of  the  company,  to  which 
particular  attention  will  be  directed,  are, 
in  substance,  that  the  requirement  that  it 
pay,  for  the  benefit  of  the  permanent  school 
fund  of  the  state,  a  given  per  cent  of  its  au- 
thorized capital,  wherever  and  however- em- 
ployed, as  a  condition  of  its  right  to  con- 
tinue to  do  domestic  business  in  Kansas,  is 
a  regulation  which,  by  its  necessary  opera- 
tion, directly  burdens  or  embarrasses  inter- 
state commerce,  and  therefore  is  illegal  un- 
der the  commerce  clause  of  the  Constitu- 
tion; further,  that  such  a  requirement  in- 
volves the  taxation  not  only  of  the  com- 
pany's interstate  business  everywhere,  but 
equally  the  property  employed  by  it  be- 
yond the  limits  of  the  state, — a  thing  which 
could  not  be  done  consistently  with  the  due 
process  of  law  enjoined  by  the  14th  Amend- 
ment. 

It  will  be  well  to  inquire,  at  the  outset, 
S62 


as  to  the  state  ol-4be  law  in  respect  of 
local  regulations  that  materially  burden  and 
interfere  with  the  freedom  of  commerce 
among  the  states.  A  review  of  some  of  the 
cases  will  throw  light  on  the  questions  no^ 
before  us,  and  enable  us  the  better  to  ascer- 
tain the  scope  and  effect  of  the  statute. 

In  McCall  v.  California,  136  U.  S.  104, 
109,  34  L.  ed.  391,  392,  3  Inters.  Com.  Rep. 
181,  10  Sup.  Ct.  Rep.  881,  a  municipal  ordi- 
nance of  San  Francisco  imposing  a  license 
tax  of  a  specified  amount  upon  "every  rail- 
road agency"  was  held  to  be  violative  of 
the  commerce  clause  of  the  Constitution 
*when  applied  to  an  agent  in  San  Fran-  [19 
Cisco  of  a  railroad  company  which  had  its 
principal  place  of  business  in  Chicago,  and 
operated  a  continuous  line  between  Chicago 
and  New  York.  That  agent,  conducting  his 
business  in  San  Francisco  city  and  county, 
solicited  theVe  passengers  who  proposed  to 
travel  from  Chicaffo  to  New  York  to  use 
the  railroad  he  represented.  The  court  said : 
"The  object  and  effect  of  his  soliciting 
agency  were  to  swell  the  volume  of  the 
business  of  the  road.  It  was  one  of  the 
'mcans^  by  which  the  company  sought  to 
increase,  and  doubtless  did  increase,  its  in- 
terstate passenger  trafiKc.  It  was  not  in- 
cidentally or  remotely  connected  with  the 
business  of  the  road,  but  was  a  direct  meth- 
od of  increasing  that  business.  The  tax 
upon  it,  therefore,  was,  according  to  the 
principles  established  by  the  decisions  of 
this  court,  a  tax  upon  a  means  or  an  occu- 
pation of  carrying  on  interstate  commerce, 
pure  and  simple."  At  the  same  time,  in 
Norfolk  &  W.  R.  Co.  v.  Pennsylvania,  186 
U.  S.  114,  34  L.  ed.  394,  3  Inters.  Com. 
Rep.  178,  10  Sup.  Ct.  Rep.  958,  the  court 
held  that  a  license  tax  exacted  by  Pennsyl- 
vania upon  a  railroad  corporation  of  an- 
other state,  engaged  in  interstate  commerce, 
for  keeping  an  office  in  Philadelphia,  was  a 
tax  on  such  commerce,  and  invalid. 

A  leading  authority  on  the  general  sub- 
ject, and  which  has  an  important  bearing 
on  more  than  one  question  in  the  present 
case,  is  that  of  Crutcher  v.  Kentucky,  141 
U.  S.  47,  51,  57,  59,  62,  35  L.  ed.  649,  651- 
654,  11  Sup.  Ct.  Rep.  851.  That  ease  in- 
volved the  constitutional  validity  of  a  stat- 
ute of  Kentucky  regulating  the  agencies  of 
foreign  express  companies.  The  statute 
made  it  unlawful  for  the  agent  of  a  foreign 
express  company  to  set  up,  establish,  or 
carry  on  the  business  of  transportation  in 
Kentucky  without  first  obtaining  a  license 
from  the  auditor  of  public  accounts  to  carry 
on  such  business,  and  that  officer  was  for- 
bidden to  issue  the  license  until  the  copy 
of  the  express  company's  charter  was  filed 
with  him,  and  a  statement,  verified  by  oath, 
showing    its    assets    and    liabilities,    th« 
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unount  of  its  capital  stock  and  how  paid,  of 
what  its  assets  consisted,  the  amount  of  its 
losses  due  and  unpaid,  and  that  the  company 
was  possessed  of  an  actual  capital  of  at 
least  $150,000,  either  in  cash  or  safe  invest- 
SO]  ments,  exclusive  of  stock  *notes.  Any 
person  carrying  on  any  business  in  the  stat4 
for  a  transportation  or  express  company, 
not  incorporated  in  Kentucky,  without  hav- 
ing obtained  the  required  license,  was  sub- 
ject to  be  fined  not  less  than  $100  nor  more 
than  $500,  at  the  discretion  of  the  jury. 
The  statute  specified  the  fee  to  be  paid  for 
the  license,  also  a  certain  fee  for  filing  a 
copy  of  the  company's  charter,  and  still 
another  fee  for  filing  an  original  or  annual 
statement.  The  fees  prescribed  were  on  ac- 
count of  the  company's  business  in  Ken- 
tucky, no  discrimination  being  made  hettceen 
interstate  and  domestic  business  done  there. 
Without  obtaining  the  required  license, 
Crutcher  acted  as  agent  in  Kentucky  of  the 
United  States  Express  Company,  which  was 
organized  under  the  laws  of  New  York,  and 
was  engaged  in  both  interstate  and  domes- 
tie  commerce.  For  acting  as  such  agent 
without  the  required  license  from  the  state, 
he  was  indicted,  convicted,  and  fined  $100. 
The  highest  court  of  Kentucky  sustained 
the  conviction  and  held  the  statute  to  be 
constitutional.  Among  other  things  it  said: 
''There  is  no  discrimination  made  between 
corporations  doing  a  like  business;  and  the 
state,  although  the  appellant's  company  is 
a  foreign  corporation,  has  the  right  to  li- 
cense the  business  and  calling  of  this  agent 
u  it  would  that  of  the  lawyer  or  merchant 
whose  business  is  confined  to  the  state 
alone."  The  judgment  of  the  Kentucky 
court  was  reversed  by  this  court. 

Speaking   by    Mr.   Justice    Bradley,   this 
court,  among  other  things,  said:     "The  law 
of  Kentucky  which  is  brought  in  question 
by  the  case  requires  from  the  agent  of  every 
express  company   not   incorporated   by  the 
laws  of  Kentucky  a  license  from  the  auditor 
of  public  accounts,  before  he  can  carry  on 
tty  business  for  said  company  in  the  state. 
^Hiis,  of  course,  embraces  interstate  business 
M  well  as  business  confined  wholly  within 
^e  state.     It  is  a  prohibition  against  the 
carrying  on  of  such  business  without  a  com- 
pliance with  the   state   law.     ...     If  a 
partnership  firm  of  individuals  should  un- 
^rtake  to  carry  on  the  business  of  inter- 
state   commerce    between    Kentucky    and 
other  states,  it   would   not  be  within   the 
'1]  'province  of  the  state  legislature  to  ex- 
^eonditionson  which  they  should  carry  on 
^r  business,  nor  to  require  them  to  take 
^*  a  license  therefor.    To  carry  on  interstate 
*^Bimerce  is  not  a  franchise  or  a  privilege 
^nted  by  the  state;  it  is  a  right  which 
^^fy  citizen  of  the  United  States  is  en- ' 
**  L.  ed. 


titled  to  exercise  under  the  Constitution  and 
laws  of  the  United  States;  and  the  acces- 
sion of  mere  corporate  facilities,  as  a  mat- 
ter of  convenience  in  carrying  on  their  busi- 
ness, cannot  have  the  effect  of  depriving 
them  of  such  right,  unless  Congress  should 
see  fit  to  interpose  some  contrary  regula- 
tion on  the  subject.  It  has  frequently  been 
laid  down  by  this  court  that  the  power  of 
Congress  over  interstate  commerce  is  as 
absolute  as  it  is  over  foreign  commerce. 
Would  anyone  pretend  that  a  state  legis- 
lature could  prohibit  a  foreign  corporation — 
an  English  or  a  French  transportation  com- 
pany, for  example — from  coming  into  its 
borders  and  landing  goods  and  passengers 
at  its  wharves,  and  soliciting  goods  and  pas- 
sengers for  a  return  voyage,  without  first 
obtaining  a  license  from  some  state  officer, 
and  filing  a  sworn  statement  as  to  the 
amount  of  its  capital  stock  paid  in?  And 
why  not?  Evidently  because  the  matter  is 
not  within  the  province  of  state  legislation, 
but  within  that  of  national  legislation.  In- 
man  S.  S.  Co.  v.  Tinker,  94  U.  S.  238,  24 
L.  ed.  118,"— citing  Western  U.  Teleg.  Co. 
V.  Texas,  105  U.  S.  460,  26  L.  ed.  1067; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  205,  211,  29  L.  ed.  158,  162,  164, 
1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
826;  Philadelphia  A  S.  Mail  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  326,  342,  30  L.  ed. 
1200,  1203,  1  Inters.  Com.  Rep.  308,  7  Sup. 
a.  Rep.  1118;  McCall  v.  California,  136  U. 
S.  104,  110,  34  L.  ed.  391,  393,  3  Inters. 
Com.  Rep.  181,  10  Sup.  Ct  Rep.  881;  Nor- 
folk &  W.  R.  Co.  V.  Pennsylvania,  130  U. 
S.  114,  118,  34  L.  ed.  394,  396,  3  Inters. 
Com.  Rep.  178,  10  Sup.  Ct.  Rep.  958.  Again: 
"As  was  said  by  Mr.  Justice  Lamar,  in  the 
case  last  cited:  'It  is  well  settled  by  numer- 
ous decisions  of  this  court,  that  a  state  can- 
not, under  the  guise  of  a  license  tax,  ex- 
clude from  its  jurisdiction  a  foreign  cor- 
poration engaged  in  interstate  commerce, 
or  impose  any  burdens  upon  such  commerce 
within  its  limits.'  We  have  repeatedly  de- 
cided that  a  state  law  is  unconstitutional 
and  void  which  requires  a  party  to  take  out 
a  license  for  carrying  on  interstate  com- 
merce, no  matter  how  specious  the  pretext 
may  be  for  imposing  it," — citing  Pickard  v. 
Pullman  ♦Southern  Car  Co.  117  U.  S.  34,  [28 
29  L.  ed.  785,  6  Sup.  Ct.  Rep.  635;  Robbins 
V.  Taxing  Dist.  120  U.  S.  489,  30  L.  ed.  694, 
1  Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep. 
592;  Leloup  v.  Mobile,  127  U.  S.  640,  32 
L.  ed.  311,  2  Inters.  Com.  Rep.  134,  8  Sup. 
Ct.  Rep.  1380;  Asher  v.  Texas,  128  U.  S. 
129,  32  L.  ed.  368,  2  Inters.  Com.  Rep.  241, 
9  Sup.  Ct.  Rep.  1 ;  Stoutenburgh  v.  Hennick, 
129  U.  S.  141,  32  L.  ed.  637,  9  Sup.  Ct. 
Rep.  256;  McCall  v.  California,  136  U.  S. 
104,  34  L.  ed.  391,  3  Inters.  Com.  Rep.  181, 
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10  Sup.  Ct.  Rep.  881;  Norfolk  &  W.  R.  Co. 
T.  Pennsylvania,  136  U.  S.  114,  34  L.  ed. 
394,  3  Inters.  Com.  Rep.  178,  10  Sup.  Ct. 
Rep.  958.  Further,  in  the  Crutcher  Case: 
'^e  do  not  think  that  the  difficulty  is  at 
all  obviated  by  the  fact  that  the  express 
company,  as  incidental  to  its  main  business 
(which  is  to  carry  goods  between  different 
states),  does  also  some  local  business  by 
carrying  goods  from  one  point  to  another 
within  the  state  of  Kentucky.  This  is, 
probebly,  quite  as  much  for  the  accommoda- 
tion of  the  people  of  that  state  as  for  the 
advantage  of  the  company.  But  whether  so 
or  not,  it  does  not  obviate  the  objection 
that  the  regulations  as  to  license  and  capital 
stock  are  imposed  as  conditions  on  the  com- 
pany's carrying  on  the  business  of  inter- 
state commerce,  which  was  manifestly  the 
principal  object  of  its  organization.  These 
regulations  are  clearly  a  burden  and  a  re- 
striction upon  that  commerce.  Whether  in- 
tended as  such  or  not,  they  operate  as  such. 
But  taxes  or  license  fees  in  good  faith  im- 
posed exclusively  on  express  business  car- 
ried on  wholly  within  the  state  would  be 
open  to  no  such  objection."  The  decisions, 
the  court  said,  "are  clear  to  the  effect  that 
neither  licenses  nor  indirect  taxation  of  any 
kind,  nor  any  system  of  state  regulation, 
can  be  imposed  upon  interstate  any  more 
than  upon  foreign  commerce;  and  that  all 
acts  of  legislation  producing  any  such  result 
are,  to  that  extent,  unconstitutional  and 
void.  And  as,  in  our  judgment,  the  law  of 
Kentucky  now  under  consideration,  as  ap- 
plied to  the  case  of  the  plaintiff  in  error, 
is  open  to  this  objection,  it  necessarily  fol- 
lows that  the  judgment  of  the  court  of  ap- 
peals must  be  reversed." 

The  court  had  previously  adjudged  in 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  204,  211,  29  L.  ed.  158,  162,  164, 
1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
826,  that  a  statute  of  Pennsylvania  re- 
quiring both  domestic  and  foreign  corpora- 
tions doing  business  in  that  commonwealth 
to  pay  an  annual  tax  rated  by  the  dividends 
declared,  and  imposed  upon  the  capital  stock 
of  the  corporation  at  a  named  rate  for  every 
8S]  dollar  of  *9uch  stock,  was  invalid  so  far 
as  corporations  engaged  in  interstate  com- 
merce were  concerned.  In  that  case,  the 
court,  speaking  by  Mr.  Justice  Field,  said: 
"Nor  does  it  make  any  difference  whether 
such  commerce  is  carried  on  by  individuals 
or  by  corporations.  Welton  v.  Missouri,  91 
tJ.  S.  275,  23  L.  ed.  347;  Mobile  County  v. 
Kimball,  102  U.  S.  691,  26  L.  ed.  238." 
Again,  in  the  Gloucester  Ferry  Case:  "While 
it  is  conceded  that  the  property  in  a  state 
belonging  to  a  foreign  corporation  engaged 
in  foreign  or  interstate  commerce  may  be 
tailed  equally  with  like  property  of  a  do- 
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mestic  corporation  engaged  in  that  busineaa, 
we  are  clear  that  a  tax  or  other  burden  im- 
posed on  the  property  of  either  corporation 
because  it  is  used  to  carry  on  that  com- 
merce, or  upon  the  transportation  of  per- 
sons or  property,  or  for  the  navigation  of 
the  public  waters  over  which  the  transpor- 
tation is  made,  is  invalid  and  void  as  an 
interference  with,  and  an  obstruction  of,  the 
power  of  Congress  in  the  regulation  of  such 
commerce."  This  language  was  quoted  ap- 
provingly in  Philadelphia  A,  S.  Mail  S.  S. 
Co.  V.  Pennsylvania,  122  U.  S.  326.  343, 
344,  30  L.  ed.  1200,  1204,  1205,  1  Inters. 
Com.  Rep.  308,  7  Sup.  Ct.  Rep.  1118,  which 
held  that  a  tax  by  Pennsylvania  upon  the 
gross  receipts  of  one  of  its  own  corporations, 
derived  from  interstate  and  foreign  com- 
merce, was  a  regulation  of  interstate  and 
foreign  commerce  that  was  inconsistent  with 
the  power  of  Congress  under  the  Constitu- 
tion. In  Philadelphia  &  S.  Mail  S.  S.  Ca 
V.  Pennsylvania,  the  court,  referring  to  the 
Gloucester  Ferry  Case,  said:  "It  is  hardly 
necessary  to  add  that  the  tax  on  the  capital 
stock  of  the  New  Jersey  company,  in  that 
case,  was  decided  to  be  unconstitutional, 
because,  as  the  corporation  was  a  foreign 
one,  the  tax  could  only  be  construed  as  & 
tax  for  the  privilege  or  franchise  of  car- 
rying on  its  business,  and  that  business  was 
interstate  commerce." 

In  Leloup  v.  Mobile,  127  U.  8.  640,  645, 
32  L.  ed.  311,  313,  2  Inters.  Com.  Rep.  134, 
8  Sup.  Ct.  Rep.  1380,  the  court,  speaking  by 
Mr.  Justice  Bradley,  said:  "The  question  is 
squarely  presented  to  us,  therefore,  whether 
a  state,  as  a  condition  of  doing  business 
within  its  jurisdiction,  may  exact  a  license 
tax  from  a  telegraph  company,  a  large  part 
of  whose  business  is  the  transmission  of  mes- 
sages from  one  state  to  another  *aiidbe-  [84 
tween  the  United  States  and  foreign  coun- 
tries, and  which  is  invested  with  the  powers 
and  privileges  conferred  by  the  act  of  Con- 
gress passed  July  24th,  1866  [14  Stat,  at 
L.  221,  chap.  230],  and  other  acts  incor- 
porated in  title  65  of  the  Revised  Statutes 
(U.  S.  Comp.  SUt.  1901,  p.  3579).  Can  a 
state  prohibit  such  a  company  from  doing 
such  a  business  within  its  jurisdiction,  un- 
less it  will  pay  a  tax  and  procure  a  license 
for  the  privilege?  If  it  can,  it  can  excluds 
such  companies,  and  prohibit  the  transac- 
tion of  such  business  altogether.  We  are 
not  prepared  to  say  that  this  can  be  done. 
Ordinary  occupations  are  taxed  in  various 
ways,  and,  in  most  cases,  legitimately  taxed. 
But  we  fail  to  see  how  a  state  can  tax  a 
business  occupation  when  it  cannot  tax  the 
business  itself.  Of  course,  the  exaction  of 
a  license  tax  as  a  condition  of  doing  anj 
particular  business  is  a  tax  on  the  occupa- 
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Hon;  and  a  tax  on  the  occupation  of  doing 
a  business  is  surely  a  tax  on  the  business." 
In  the  recent  case  of  Galveston,  H.  &  S. 
A.  R.  Co.  V.  Texas,  210  U.  S.  217,  227,  52 
L.  ed.   1031,   1037,  28   Sup.  Ct.  Rep.   638, 
which  involved  the  validity  of  a  Texas  stat- 
ute  imposing  an   annual   tax  "equal   to   1 
per  cent  of  its  gross  receipts"  on  each  rail- 
road lying  toholly  toithin  that  state.     The 
railroads  there  concerned  lay  wholly  within 
Texas,  but,  this  court  said,  they  connected 
with  other  lines,  and  a  part,  and  in  some 
instances   much   the   larger   part,   of   their 
gross  receipts,  were  derived  from  the  car- 
riage of  passengers  and  freight  coming  from, 
or  destined   to,  points   without   the   state. 
The   contention   by   the   railroad   company 
was  that  the  tax  was  a  burden  on  interstate 
commerce,   and   invalid,  so   far  as   it   was 
hosed  on  or  was  measured  by  receipts  de- 
rived from  interstate  transportation.    That 
view     was    sustained.      The    court    said: 
'Neither  the  state  courts  nor  the  legisla- 
tures, by  giving  the  tax  a  particular  name 
or  by  the  use  of  some  form  of  words,  can 
take  away  our  duty  to  consider  its  nature 
and    effect.      If   it    bears    upon    commerce 
among  the  states  so  directly  as  to  amount 
to  a  regulation  in  a  relatively  immediate 
way,  it  will  not  be  saved  by  name  or  form. 
Stockard  v.  Morgan,  185  U.  S.  27,  37,  46 
L.  ed.  785,  794,  22  Sup.  Ct.  Rep.  576;  Asbell 
V.  Kansas,  209  U.  S.  251,  254,  256,  52  L.  ed. 
25]  778,  780,  781, 28  Sup.  Ct.  Rep.  485.     •We 
are  of  opinion  that  the  statute  levying  this 
tax  does  amount  to  an  attempt  to  regulate 
commerce  among  the  states.     The  distinc- 
tion between  a  tax  'equal  to'  1  per  cent  of 
gross  receipts  and  a  tax  of  1  per  cent  of 
the  same  seems  to  us  nothing,  except  where 
the  former  phrase  is  the  index  of  an  actual 
attempt  to  reach  the  property,  and  to  let 
the  interstate  traffic  and  the  receipts  from 
it  alone.    We  find  no  such  attempt  or  any- 
thing to  qualify  the  plain  inference   from 
the  statute,  taken  by  itself.     On  the  con- 
trary, we  rather  infer,  from  the  judgment 
of  the  state  court  and  from  the  argument 
on  behalf  of  the  state,  tliat  another   tax 
on  the  property  of  the  railroad  is  upon  a 
valuation  of  that  property,  taken  as  a  going 
concern.     This  is  merely  an  effort  to  reach 
the  gross  receipts,  not  even  disguised  by  the 
n&me  of  an  occupation  tax,  and  in  no  way 
{ielped  by  the  words  'equal  to.'    Of  course, 
H  does  not   matter  that   the   plaintiffs   in 
«rror  are  domestic  corporations,  or  that  the 
<<Mf  embraces  indiscriminately  gross  receipts 
Nm  commerce  tcithin  as  icell  as  outside  of 
<*c  state," 
So,  in  Brennan  v.  Titusville,  153   U.  S. 
\  303,  38  L.  ed.  719,  723,  4  Inters.  Com. 
%  658,  14  Sup.  Ct.  Rep.  829,  which  in- 
volved the  validity  of  an  ordinance  imposing 


a  license  tax  on  those  engaged  in  the  busi- 
ncss  of  soliciting  orders  on  behalf  of  manu- 
facturers of  goods,  the  court  said:  "It  is 
clear,  therefore,  that  this  license  tax  is  not 
a  mere  police  regulation,  simply  inconven- 
iencing one  engaged  in  interstate  commerce, 
and  so  only  indirectly  affecting  the  business, 
but  is  a  direct  charge  and  burden  upon  that 
business;  and  if  a  state  may  lawfully  exact 
it,  it  may  increase  the  amount  of  the  ex- 
action until  all  interstate  commerce  in  this 
mode  ceases  to  be  possible.  And  notwith- 
standing the  fact  that  the  regulation  of  in- 
terstate commerce  is  committed  by  the  Con- 
stitution to  the  United  States,  the  state  is 
enabled  to  say  that  it  shall  not  be>  carried 
on  in  this  way,  and  to  that  extent  to  reg- 
ulate it."  Again,  in  Ashley  v.  Ryan,  153 
U.  S.  436,  440,  38  L.  ed.  773,  776,  4  Inters. 
Com.  Rep.  664,  14  Sup.  Ct.  Rep.  865,  the 
court  said:  "Whether  this  charge  be  viewed 
as  a  tax,  a  license,  or  a  fee,  if  its  exaction 
violated  the  interstate  commerce  *clause  [20 
of  the  Constitution  of  the  United  States,  or 
involved  the  assertion  of  the  right  of  a 
state  to  exercise  its  powers  of  taxation  be- 
yond its  geographical  limits,  it  was  void, 
whatever  might  be  the  technical  character 
affixed  to  the  exaction."  To  the  same  effect 
is  Caldwell  v.  North  Carolina,  187  U.  S.  622, 
47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229. 

The  authorities  cited  show  that  this  court 
has  guarded  with  both  diligence  and  firm- 
ness the  freedom  of  interstate  commerce 
against  hostile  state  or  local  action,  as  such 
action  has  been  manifested  by  regulations 
operating,  in  some  instances,  directly,  in 
others  indirectly,  upon  the  means  or  instru- 
ments employed  in  that  commerce.  This 
has  been  done  without  violating  the  prin- 
cipliB  that  an  interstate  carrier,  entering  a 
state  for  purposes  of  its  business,  is  subject 
to  local  regulations  that,  in  their  essence 
and  purpose,  only  incidentally  affect  inter- 
state commerce,  but  are  established  in  good 
faith  for  the  protection,  safety,  comfort, 
and  convenience  of  the  people,  are  not  in 
themselves  in  any  real,  just  sense  an  ob- 
struction to  or  in  conflict  with  the  substan- 
tial rights  of  those  engaged  in  interstate 
commerce,  but  are  referable  to  the  police 
powers  of  the  state,  and  to  be  respected 
until  Congress  covers  the  subject  by  legisla- 
tion. Cooley  V.  Port  Wardens,  12  How.  299, 
320,  13  L.  ed.  996,  1005;  Sherlock  v.  Ailing, 
93  U.  S.  99,  104,  23  L.  ed.  819.  820;  Mor- 
gan's L.  &  T.  K.  &  S.  S.  Co.  V.  Board  of 
Health,  118  U.  S.  455,  463,  30  L.  ed.  237, 
241,  6  Sup.  Ct.  Rep.  1114;  Smith  v.  Ala- 
bama, 124  U.  S.  465,  31  L.  ed.  508,  1  Inters. 
Com.  Rep.  804,  8  Sup.  Ct.  Rep.  564;  Nash- 
ville, C.  &.  St.  L.  R.  Co.  V.  Alabama,  128  U. 
S.  96,  100,  32  L.  ed.  352,  354,  2  Inters.  Com. 
Rep.  238,  9  Sup.  Ct.  Rep.  28;  New  York.  N. 
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H.  &  H.  R.  Co.  V.  New  York,  165  U.  S.  628, 
631,  632,  41  L,  ed.  853,  854,  17  Sup.  Ct.  Rep. 
418;  Missouri,  K.  &  T.  R.  Co.  v.  Haber, 
169  U.  S.  613,  626,  42  L.  ed.  878,  882,  18 
Sup.  Ct.  Rep.  488;  Lake  Shore  A  M.  S. 
R.  Co.  V.  Ohio,  173  U.  S.  285,  297,  43  L. 
ed.  702,  706,  19  Sup.  Ct.  Rep.  465.  We  are 
aware  of  no  decision  by  this  court  holding 
that  a  state  may,  by  any  device  or  in  any 
way,  whether  by  a  license  tax  in  the  form 
of  a  "fee,"  or  otherwise,  burden  the  inter- 
state business  of  a  corporation  of  another 
state,  although  the  state  may  tax  the  cor- 
poration's property  regularly  or  permanent- 
ly located  within  its  limits,  where  the  as- 
certainment of  the  amount  assessed  is  made 
27]  "dependent  ^in  fact  on  the  value  of  its 
property  situated  tcithin  the  state"  Postal 
Teleg.  Cable  Co.  v.  Adams,  155  U.  S.  688, 
696,  39  L.  ed.  311,  315,  5  Inters.  Com.  Rep.  1, 
15  Sup.  Ct.  Rep.  268,  360;  Leloup  v.  Mobile, 
127  U.  S.  640,  649,  32  L.  ed.  311,  314.  2 
Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380. 
On  the  contrary,  it  is  to  be  deduced  from  the 
adjudged  cases  that  a  corporation  of  one 
state,  authorized  by  its  charter  to  engage  in 
lawful  commerce  among  the  states,  may  not 
be  prevented  by  another  state  from  coming 
into  its  limits  for  all  the  legitimate  pur- 
poses of  such  commerce.  It  may  go  into 
the  state  without  obtaining  a  license  from 
it  for  the  purposes  of  its  interstate  busi- 
ness, and  without  liability  to  taxation  there 
on  account  of  such  business. 

But  it  is  said  that  none  of  the  authorities 
cited  are  pertinent  to  the  present  case,  be- 
cause the  state  expressly  disclaims  any  pur- 
pose by  the  statute  in  question  to  obstruct 
or  embarrass  interstate  commerce,  but  seeks 
only  to  prevent  the  telegraph  company  from 
entering  the  field  of  domestic  business  in 
Kansas  without  its  consent,  and  without  con- 
forming to  the  requirements  of  its  statute. 
But  the  disavowal  by  the  state  of  any  pur- 
pose to  burden  interstate  commerce  cannot 
conclude  the  question  as  to  the  fact  of  such 
a  burden  being  imposed,  or  as  to  the  uncon- 
stitutionality of  the  statute,  as  shown  by 
its  necessary  operation  upon  interstate  com- 
merce. If  the  statute,  reasonably  inter- 
preted, either  directly  or  by  its  necessary 
operation,  burdens  interstate  commerce,  it 
must  be  adjudged  to  be  invalid,  whatever 
may  have  been  the  purpose  for  which  it  was 
enacted,  and  although  the  company  may  do 
both  interstate  and  local  business.  This 
court  has  repeatedly  adjudged  that  in  all 
such  matters  the  judiciary  will  not  regard 
mere  forms,  but  will  look  through  forms  to 
the  substance  of  things.  Such  is  an  estab- 
lished rule  of  constitutional  construction,  as 
the  adjudged  cases  abundantly  show. 

In  Henderson  v.  New  York  (Henderson  v. 
Wickham),  92  U.  S.  259,  268,  23  L.  ed.  543, 
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547,  which  involved  the  question  whether 
a  statute  of  New  York  was,  in  any  real 
sense,  a  regulation  of  commerce  with  for- 
eign nations,  the  court  said  that,  in  whatever 
language  a  statute  may  be  framed,  its  pur- 
pose must  be  determined  by  its  natural  and 
'reasonable  effect.  In  Mugler  v.  Kansas,  [9^ 
123  U.  S.  623,  661,  31  L.  ed.  205,  210^  8  Sup. 
Ct.  Rep.  273,  it  was  said  that  the  courts, 
when  determining  whether  a  statute  is  con- 
sistent with  the  fundamental  law,  must  not 
deem  themselves  "bound  by  mere  forms,  nor 
are  they  to  be  misled  by  mere  pretenses. 
They  are  at  liberty — indeed,  are  under  a 
solemn  duty — to  lotk  at  the  substance  of 
things,  whenever  they  enter  upon  the  in- 
quiry whether  the  legislature  has  tran- 
scended the  limits  of  its  authority."  In 
Lyng  V.  Michigan,  135  U.  S.  161,  166,  34 
L.  ed.  150,  153,  3  Inters.  Com.  Rep.  143,  10 
Sup.  Ct.  Rep.  725,  it  was  adjudged  that  & 
state  could  not  lay  a  tax  on  interstate  com- 
merce "in  any  form,  whether  by  way  of 
duties  laid  on  the  transportation  of  the 
subjects  of  that  commerce,  or  on  the  receipts 
derived  from  that  transportation,  or  on  the 
occupation  or  business  of  carrying  it  on, 
for  the  reason  that  such  taxation  is  a  bur- 
den on  that  commerce,  and  amounts  to  a 
regulation  of  it,  which  belongs  solely  to 
Congress."  In  Robbins  v.  Taxing  Dist.  120 
U.  S.  489,  497,  30  L.  ed.  694,  697,  1  Inters. 
Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592,  it  ^rsL» 
attempted  to  support  a  local  regulation 
about  drummers  upon  the  ground  that  no 
discrimination  was  made  between  domestic 
and  foreign  drummers, — that  they  were  all 
taxed  alike.  But  that  device  or  form  of 
taxation  did  not  prevail,  the  court  saying: 
"That  does  not  meet  the  difficulty.  Inter- 
state commerce  cannot  be  taxed  at  all,  even 
though  the  same  amount  of  tax  should  be 
laid  on  domestic  commerce,  or  that  which  is 
carried  on  solely  within  the  state."  In 
Minnesota  v.  Barber,  136  U.  S.  313,  319,  326, 
34  L.  ed.  455,  457,  460,  3  Inters.  Com.  R-ep. 
185,  10  Sup.  Ct.  Rep.  862,  the  particular 
statute  there  assailed  as  repugnant  to  the 
Constitution  of  the  United  States  was  not 
saved  by  the  fact  that  it  was  applicable  to 
citizens  of  all  the  states,  including  citizens 
of  the  state  which  enacted  it.  This  court 
said:  "There  may  be  no  purpose  upon  the 
part  of  a  legislature  to  violate  the  pro- 
visions of  that  instrument,  and  yet  a  stat- 
ute enacted  by  it,  under  the  forms  of  law, 
may,  by  its  necessary  operation,  be  destruc- 
tive of  rights  granted  or  secured  by  the  Con- 
stitution. In  such  cases,  the  courts  must 
sustain  the  supreme  law  of  the  land  by  de- 
claring the  statute  unconstitutional  and 
void."  It  was  further  said  in  that  case 
*"that  a  statute  may,  upon  its  face,  ap- [29 
ply  equally  to  the  people  of  all  the  stately 
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and  yet  be  a  regulation  of  interstate  com- 
merce which  a  state  may  not  establish.  A 
burden  imposed  by  a  state  upon  interstate 
commerce  is  not  to  be  sustained  simply  be- 
cause the  statute  imposing  it  applies  alike 
to  the  people  of  all  the  states,  including  the 
people  of  the  state  enacting  such  statute." 
^TiK.3rimmer  v.  Rebman,  138  U.  8.  78, 
81,  34  L^>d.  $62,  863,  3  Inters.  Com.  Rep. 
485,  11  Sup.  Ct."Repr^l3,  the  question  arose 
as  to  the  validity  of  a  Vir^mia  statute  mak- 
ing it  unlawful  to  offer  for  sale,~^tilun^  thv 
limits  of  that  state,  "any  fresh  meats  (beef 
veal,  or  mutton)  which  shall  have  been 
slaughtered  100  miles  or  over  from  the  place 
at  which  it  is  offered  for  sale  until  and  ex- 
cept it  has  been  inspected  and  approved" 
as  provided  in  the  statute.  The  preamble 
of  the  statute  recited  that  unwholesome 
meats  were  being  offered  for  sale  in  Virginia. 
Such  recital  was  held  not  to  conclude  the 
question  as  to  the  conformity  of  the  stat- 
ute with  the  Constitution.  Despite  the 
avowal  by  the  state  that  its  object,  by  the 
statute,  was  to  prevent  the  offering  of  un- 
wholesome meats  for  sale  in  Virginia,  this 
court  adjudged  it  to  be  unconstitutional, 
saying:  'Is  the  statute  now  before  us  lia- 
ble to  the  objection  that,  by  its  necessary 
operation,  it  interferes  with  the  enjoyment 
of  rights  granted  or  secured  by  the  Consti- 
tution? This  question  admits  of  but  one 
answer.  .  .  .  The  fees  exacted  under  the 
Virginia  statute  for  the  inspection  of  beef, 
veal,  and  mutton,  the  product  of  animals 
slaughtered  100  miles  or  more  from  the 
place  of  sale,  are,  in  reality,  a  tax;  and  'a 
discriminating  tax,  imposed  by  a  state, 
operating  to  the  disadvantage  of  the  prod- 
ucts of  other  states  when  introduced  into 
the  first-mentioned  state,  is,  in  effect,  a 
regulation  in  restraint  of  commerce  amon;;; 
tbe  states,  and  as  such  is  a  usurpation  of 
the  powers  conferred  by  the  Constitution 
upon  the  Congress  of  the  United  States.* 
Walling  V.  Michigan,  116  U.  S.  446,  455, 
29  L.  ed.  601,  694,  6  Sup.  Ct.  Rep.  454.  Nor 
can  this  statute  be  brought  into  harmony 
with  tlie  Constitution  by  the  circumstances 
thai  It  purports  to  apply  alike  to  the  citizens 
••]  of  'all  the  states,  including  Virginia; 
for  'a  burden  imposed  by  a  state  upon  inter- 
state commerce  is  not  to  be  sustained  sim- 
ply because  the  statute  imposing  it  applies 
alike  to  the  people  of  all  the  states,  includ- 
ing tbe  people  of  the  states  enacting  such 
itatntes.'  Minnesota  v.  Barber,  136  U.  S. 
313,  319,  34  L.  ed.  455,  457,  3  Inters.  Com. 
Bep.  185,  10  Sup.  Ct.  Rep.  862;  Robbins  v. 
Taxing  Dist.  120  U.  S.  489,  497,  30  L.  ed.  694, 
697,  1  Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep. 
592.  If  the  object  of  Virginia  had  been  to 
obitniet  the  bringing  into  that  state,  for 
ue  as  human  food,  of  all  beef,  veal,  and 
14  L.  cd. 


mutton,  however  wholesome,  from  animals 
slaughtered-  in  distant  states,  that  object 
will  be  accomplished  if  the  statute  before  us 
be  enforced.*' 

Looking,  then,  at  the  natural  and  reason- 
able effect  of  the  statute,  disregarding  mere 
forms  of  expression,  it  is  clear  that  the  mak- 
ing of  the  payment  by  the  telegraph  com- 
pany, as  a  charter  fee,  of  a  given  per  cent 
of  its  authorized  capital,  representing,  as 
that  capital  clearly  does,  all  of  its  business 
and  property,  both  within  and  outside  of  the 
State,  a  condtfton  of  its  right  to  do  local 
business  in  Kansas,  is,  in  its  essence,  not 
simply  a  tax  for  the  privilege  of  doing 
local  business  in  the  state,  but  a  burden 
and  tax  on  the  company's  interstate  business 
and  on  its  property  located  or  used  outside 
of  the  state.  The  express  words  of  the 
statute  leave  no  doubt  as  to  what  is  the 
basis  on  which  the  fee  specified  in  the 
state  statute  rests.  That  fee,  plainly,  is 
not  based  on  such  of  the  company's  capital 
stock  as  represented  in  its  local  business 
and  property  in  Kansas.  The  requirement 
is  a  given  per  cent  of  the  company's  au- 
thorized capital;  that  is,  all  its  capital, 
wherever  or  however  employed,  whether  in 
the  United  States  or  in  foreign  countries, 
and  whatever  may  be  the  extent  of  its  lines 
in  Kansas  as  compared  with  its  lines  out- 
side of  that  state.  What  part  of  the  fee 
exacted  is  to  be  attributed  to  the  company's 
domestic  business  in  Kansas  and  what  part 
to  interstate  business,  the  state  has  not 
chosen  to  ascertain  and  declare  in  the  stat- 
ute. It  strikes  at  the  company's  entire 
business,  wherever  conducted,  and  its  prop- 
erty, wherever  located,  and,  in  terms,  makes 
it  a  condition  of  the  ^company's  tele-  [31 
graph  right  to  transact  purely  local  business 
in  Kansas  that  it  shall  contribute,  for  the 
benefit  of  the  state  school  fund,  a  given  per 
cent  of  its  whole  authorized  capital,  repre- 
senting all  of  its  property  and  all  its  busi- 
ness and  interests  everywhere. 

In  Western  U.  Teleg.  Co.  v.  Atty.  Gen. 
125  U.  S.  549,  550,  552,  31  L.  ed.  793-795,  8 
Sup.  Ct.  Rep.  061,  a  tax  nominally  upon  the 
shares  of  the  capital  stock  of  the  company 
was  held  to  be  in  effect  a  tax  only  on  prop- 
erty owned  and  used  by  the  company  in 
Massachusetts,  because,  and  only  because, 
the  basis  established  for  the  ascertainment 
of  the  value  of  such  property  was  the  pro* 
portion  of  the  company*s  lines  in  the  state 
to  their  entire  length  throughout  the  whole 
country.  Such  a  tax  was  held  not  to  be  for* 
bidden  by  the  Constitution,  because  based 
on  the  company's  stock  representing  only 
its  business  and  its  property  inside  the 
state.  In  Ratterman  v.  Western  U.  Teleg. 
Co.  127  U.  S.  411,  32  L.  ed.  229,  2  Inters. 
Com.  Rep.  59,  8  Sup.  Ct.  Rep.  1127,  it  was 
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held  that  a  single  tax  on  the  receipts  of  a 
telegraph  company,  some  of  which  were  de- 
rived from   interstate  commerce  and   some 
from  intrastate   commerce,  but  capable  of 
separation,  was  invalid   to  the  extent  that 
the  receipts  were  derived  from  interstate 
commerce.     The  court  was  confronted  with 
the  same  situation  in  Leloup  v.  Mobile,  127 
U.  S:  640,  647,  32  L.  ed.  311,  314,  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380,  which 
case  involved  the  validity  of  a  city  ordinance 
imposing,  generally,  a  specified  license  tax 
**on  telegraph   companies."     The  ordinance 
was  held  invalid  because  the  tax  had  refer- 
ence to  the  entire  business  of  the  telegraph 
company,  interstate  and  domestic,  without 
any  distinction  being  made  between  the  dif- 
ferent kinds  of  business.     It  was  urged  in 
that  case  that  a  portion  of  the  telc^^rnph 
company's  business  was  wholly  internal  to 
the  state,  and  therefore  was  taxable  by  the 
state.     To   this   view   the   response   of   the 
•court  was:     "But  that  fact  does  not  remove 
the   difficulty.     The   tax  affects  tho   whole 
business  without  discrimination.    There  are 
sufficient     modes     in     which     the    internal 
business,  if  not  already  taxed  in  some  other 
way,  may  be  subjected  to  taxation,  without 
the  imposition  of  a  tax  which  covers  the 
entire  operations  of  the  company."    So,  in 
32]  the  case  now  before  us,  the  exaction,  *as 
A  condition  of  the  privilege  of  continuing  to 
-do  or  doing  local  business  in  Kansas,  that 
the  telegraph  company  shall  pay  a  given  per 
^ent  of  its  authorized  capital  stock,  is,  for 
every  practical  purpose,  a  tax  both  on  the 
•company's  local  business  in  Kansas,  and  on 
its  interstate  business,  or  on  the  privilege 
■of  doing  interstate  business;   for  the  stat- 
ute, by  its  necessary  operation,  will  accom- 
plish precisely  the  result  that  would  have 
been  accomplished  had  it  been  made,  in  ex- 
press words,  a  condition  of  doing  local  busi- 
ness,   that   the    telegraph    company    should 
submit  to  taxation  upon  both  its  interstate 
■and  intrastate  business  and  upon  its  inter- 
•ests  and  property  everywhere,  as  represented 
by  its  capital  stock.    The  exaction  made  by 
the  Kansas  statute  is  as  much  a  tax  on  the 
interstate  business  of  the  company  and  on 
its  property  outside  of  the  state  as  a  fee  or 
tax  on  the  sale  of  an  article  imported  only 
for  sale,  or  as  a  tax  on  the  occupation  of  an 
importer  would  be  a  tax  on  the  property 
imported   (Brown  ▼.  Maryland,  12  Wheat. 
410,  444,  6  L.  ed.  678,  687 )  ;  or  that  a  tox 
on  the  stock  of  the  United  States  is  a  tax  on 
the  contract  under  which  it  was  issued,  and 
a  tax  on  the   power  to  borrow  money   on 
the  credit  of  the  United  States  (Weston  v. 
Charleston,  2  Pet.  449,  467,  468,  7  L.  ed. 
481,  487,  488 ) ;  or  that  a  tax  on  tiie  salary 
•of  an  officer  of  the  United  States  would  be 
.&  tax  on  the  aieans  employed  by  the  govern* 
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ment  of  the  Union  to  execute  its  constitu- 
tional powers   (Dobbins  v.  Erie  County,  16 
Pet.  435,  449,  10  L.  ed.  1022,  1027);  o/that 
a  tax  on  an  ordinary  bill  of  lading  for  prop- 
erty taken  out  of  a  state  would  be  a  tax  on 
the   property    covered   by    that    instrument 
(Almy  V.  California,  24  How.  169,  16  L.  ed. 
644) ;  or  that  a  tax  on  the  amount  of  sales 
made  by  an  auctioneer  would  be  a  tax  on 
the  goods  sold    (Cook  v.  Pennsylvania,   97 
U.  S.  666,  673,  24  L.  ed.  3015,  1017).    But. 
as  already  said,  what  part  of  the  fee  ex- 
acted by  Kansas  is  to  be  attributed  to  intra- 
state business  and  what  part  to  interstate 
business  the  state  has  not  chosen  to  ascer- 
tain  and   declare.     It  has   seen   proper   to 
exact  a  specified  per  cent  of  the  authorized 
capital  of  the  telegraph  company,  represent- 
ing, necessarily,  all  its  business,  interstate 
and  intrastate,  and  all  *its  property  in-  [33 
terests    in    and   out   of    the    state.      It   is 
important     here     to     observe — indeed,     the 
contrary   could   not   be   asserted — that   the 
telegraph   company   lawfully   entered   Kan- 
sas,   with   the   consent   of   both    the   terri- 
tory   and    state,    for    the    purposes    of    its 
business     of     every     kind,      long     before, 
and    was    legally    there    when,   the    Bush 
act  was  passed.    The  state  concedes  its  right 
to  continue  in  such  business  in  Kansas^  if 
it  will  comply  with  the  statute  in  question, 
and  pay  the  fee  demanded;  and  only  because 
of  such  refusal  it  seeks  the  aid  of  the  court 
to  oust  the  company  from  the  state,  so  far 
as  local  business  is  concerned,  unleis  it  shall, 
by  paying  such  fee,  contribute — that  is  the 
proper  word — a  given   per   cent  of  all   its 
capital  for  the  support  of  the  schools  of  the 
state.     The  state  knows  that  the  telegraph 
company,  in  order  to  accommodate  the  gen- 
eral public  and  make  its  telegraphic  system 
effective,  must  do  all  kinds  of  telegraphic 
business.    Yet,  it  seeks  to  enforce  a  regula- 
tion requiring  the  company  by  paying  the 
''fee"  in  question  to  assent  to  its  interstate 
business   being  burdened   and    its    property 
outside  of  Kansas  being  taxed  in  order  that 
it  may  continue  to  conduct  a  business  con- 
cededly    beneficial    to   the   public, — a    right 
lawfully  acquired  from   the  United   States 
when  Kansas  was  a  territory,  and  exercised 
consistently  with  the  statutes  of  the  state 
for  many  years  after  Kansas  was  admitted 
as  a  state  of  the  Union. 

But  it  is  said  to  be  well  settled  that  a 
state,  in  the  exercise  of  its  reserved  pow- 
ers, may  prescribe  the  terms  on  which  a 
foreign  corporation,  whatever  the  nature 
of  its  business,  may  enter  and  do  business 
within  its  limits. 

It  is  true  that,  in  many  cases,  the 
general  rule  haa  been  laid  down  that  a 
state  may,  if  it  chooses  to  do  so,  exclude 
foreign  corporations  from  its  limits,  or  im- 
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pose   8ueh   terms   and   conditions   on  their 
doing  business  in  the  state  as,  in  its  judg- 
ment,  may   be   consisieut   with   the   inter- 
ests of  the  people.     Dut  those  were  cases 
in  which  the  particular  foreign  corporation 
before  the  court  was  engaged  in  ordinary 
business,  and  not  directly   :'r  regularly  in 
interstate  or  foreign  commerce.    In  Paul  v. 
84]    •Virginia,  8  Wall.  1G8,  19  L.  ed.  357, 
which  sustained  the  power  of  the  state  to 
exclude  foreign   insurance   companies   from 
its  limits,  or  to  impose  conditions  upon  tlieir 
entering  the  state  for  purposes  of  its  busi- 
ness,  the   court   said:    "It   is   undoubtedly 
true,  as  stated  by  counsel,  that  the  power 
conferred  upon  Congress  to  regulate  com- 
merce includes  as  well  commerce  carried  on 
by  corporations  as  commerce  carried  on  by 
individuals.     •     •     .    This   state   of   facts 
forbids    the    supposition    that    it    was    in- 
tenHed  in  the  gi*ant  of  power  to  Congi'css 
to  exclude  from  its  control   the  commerce 
of  corporations.    The  language  of  the  grant 
makes  no  reference  to  the  instrumentalities 
by  which  commerce  may  be  carried  on;  it  is 
general,  and  includes  alike  commerce  by  in- 
dividuals,   partnerships,    associations,    and 
corporations.     .    .     .   The  defect  of  the  ar- 
gument lies  in  the  character  of  their  busi- 
ness.   Issuing  a  policy  of  insurance  is  not  a 
transaction  of  commerce,    .    •    •    Such  con- 
tracts    are     not     interstate     transactions, 
though    the   parties    may    be   domiciled   in 
different   states."  In   Pensacola   Teleg.   Co. 
y.  Western  U.  Teleg.  Co.  96  U.  S.  1,  12,  13, 
24  L.  ed.  708,  711,  the  case  of  Paul  v.  Vir- 
ginia was  referred  to  and  the  above  extract 
tuade    from    its    opinion.      And   the    court, 
speaking   by   Cliief   Justice   Waite,   in   the 
X^ensacola  Case,  said:  "We  are  aware  that, 
in   Paul   V.  Virginia,  supra,  this  court  de- 
cided that  a  state  might  exclude  a  corpora- 
t;>ion  of  another  state  from  its  jurisdiction, 
^.nd   that  corporations   are  not   within   the 
^^lause   of  the   Constitution   which   declares 
^hat  *the  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of 
sitizens  in  the  several  states.'    Art.  4,  §  2. 
teas  notf  hou^ver,  the  case  of  a  corpora- 
ion  engaged,  in  interstate  commerce;   and 
enough  was  said  by  the  court  to  show  that, 
f  it  had  been,  very  different  questions  toould 
\ve  been  presented." 

Whatever    may    be    the    extent    of    the 
state's   authority  over  intrastate   business, 
it  competent  for  the  state  to  require 
^hat  the  telegraph  company, — which  surely 
^lad  the  right  to  enter  and  remain  in  the 
^tate  for  interstate  business, — as  a  condi- 
^tum  of  its  right  to  continue  doin^  domestic 
^5]  business  in  *Kansas,  should  pay,  in  the 
^onn  of  a  fee,  a  specified  per  cent  of  its  capi- 
^tal  stock  representing  the  interests,  proper- 
ty, and  operations  of  the  company  not  only 
«4  X.  ed. 


in  Kansas,  but  throughout  the  United  States 
and  foreign  countries?  Is  such  a  regulation 
consistent  with  the  power  of  Congress  to 
regulate    commerce    among   the    states,    or 
with  rights  growing  out  of  such  commerce, 
and    secured    by    the    Constitution    of    the 
United  States?    Can  the  state,  in  this  way, 
relieve  its  own  treasury   from  the  burden 
of  supporting   its   public  schools,   and   put 
that  burden,  in  whole  or  in  part,  upon  the 
interstate  business  and  property  of  foreign 
corporations?     Can    such    a   regulation    be 
deemed  constitutional  any  more  than   one 
requiring  the  company,  as  a  condition  of  its 
doing   intrastate    business,   that    it    should 
surrender  its  right,  for  instance,  to  invoke 
the  protection  of  the  Constitution  when  it 
is  proposed  to  deprive  it   of   its  property 
without  due  process  of  law,  or  to  deny  it 
the  equal  protection  of  the  laws?     In  La- 
fayette  Ins.  Co.   V.   French,   18   How.   404, 
407,  15  L.  ed.  451,  .452,  the  court,  speak* 
ing  by  Mr.  Justice  Curtis,  said:  "A  corpora- 
tion created  by  Indiana  can  transact  busi* 
ness  in  Ohio  only  with  the  consent,  express 
or  implied,  of  the   latter  state    (Bank   of 
Augusta  V.  Earle,   1,3   Pet.  519,   10  L.  ed. 
274).     This   consent   may   be   accompanied 
by  such  conditions  as  Ohio  may  think  fit 
to  impose;   and   these   conditions   must  be 
deemed  valid  and  effectual  by  other  states 
and  by  this  court,  provided  they  are  not 
repugnant   to  the  Constitution  or  laws  of 
the  United  States."    In  Southern  P.  Co.  v. 
Denton,  14G  U.  S.  202,  207,  36  L.  ed.  942, 
945,  13  Sup.  Ct.  Rep.  44,  the  court  consid- 
ered the  question  of  the  validity  of  a  Texas 
statute  relating  to  foreign  corporations  de- 
siring to  transact   business   in   that   state. 
That  statute  provided  that  the  application 
of  the   corporation  to   do  business  in   the 
state  should  contain  a  stipulation  that  the 
permit  be  subject  to  certain  provisions  of 
the  statute,  one  of  which  was  that  the  per- 
mit shall  become  null  and  void  if  the  cor- 
poration,   being    sued    in    a    state    court, 
should  remove  the  case  into  a  court  of  the 
United  States  upon  the  ground  of  the  di- 
verse citizenship  of  the  parties  or  of  local 
prejudice  ogainst  such  corporation.   Dealing 
*with  that  point,  this  court,  speaking  [80 
by  Mr.  Justice  Gray,  said :    "But  that  statute, 
requiring   the   corporation,   as   a   condition 
precedent  to  obtaining  a  permit  to  do  busi- 
ness within  the  state,  to  surrender  a  right 
and  privilege  secured  to  it  by  the  ConstitU' 
tion  and  laws  of  the  United  States,  was  un- 
constitutional and  void,  and  could  give  no 
validity  or  effect  to  any  agreement  or  ac- 
tion of  the  corporation  in  obedience  to  its 
provisions," — citing  Home  Ins.  Co.  v.  Morse, 
20   Wall.    445,    22   L.   ed.   365;    Barron    v. 
Burnside,  121  U.  S.  186,  30  L.  ed.  915,  1 
Inters.  Com.  Rep.  295,  7  Sup.  Ct.  Rep.  931 ; 
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Texna  T^nd  t  Mortg.  Co.  t.  WorsluDi,  7~ 
Tex.  &5G,  13  S.  W.  3Si.  See  aUo  to  th 
■ame  cITect,  Mirlin  t.  UaUimore  &  O.  II 
Co.  (CerUn^  v.  Baltimore  &  O.  R.  Co.)  15 
U.  S.  673,  6S4,  38  L.  ed.  311,  31a,  14  Su[ 
Ct.  Rep.  533;  St.  Clair  t.  Cox,  106  U.  £ 
350,  356,  27  L.  ed.  222,  226,  1  Sup.  Ct.  Re[ 
354;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S 
100,  110,  111,  42  L.  ed.  S64,  S68,  18  Su^ 
Ct.  Rep.  526.  In  the  above  case  of  Barrui 
V.  Bumaide  (which  waa  dted  with  approva 
In  the  Denton  Case),  thia  eonrt,  apeakinj 
bj  Mr.  Justice  Blatchford,  Dnanimaual: 
held:  "Aa  the  Iowa  atatute  nakea  the  righ 
to  a  peniiit  deprndent  vpon  tk«  aurren 
rfer  bg  the  foicign  corporation  of  a  print 
lege  Mccurcd  to  it  by  the  Cotialilution  oik 
latct  of  the  niiileJ  Slat^ii,  the  atatute  re 
quiring  the  primit  must  be  held  to  be  void 
.  .  .  In  all  the  casea  in  which  thi: 
court  baa  eons ide red  the  aukject  o(  thi 
granting  by  a  state  to  a  foreign  corpora 
tion  of  Its  consent  to  the  transaction  o. 
business  in  the  atale,  it  haa  uniforml]'  as 
•erted  thai  no  conrfilions  con  be  impoteil  bj 
the  tiale  tchick  are  repugnant  to  the  Con 
etitutioH  and  lawt  of  the  United  atalea."  So 
Id  Barrow  S.  S.  Co.  t.  Knoe,  above  cited,  ilr 
Justice  Grajr,  deliTcring  the  unanimous  jiidg 
ment  of  the  court,  said:  "Statutes  requir 
Ing  foreign  corporations,  as  a  Gon{lilion  ol 
being  permitted  to  do  business  within  the 
state,  to  stipulate  not  to  remove  into  the 
courts  of  the  United  State*  suits  brounht 
against  tliem  in  the  courts  of  the  state, 
have  been  adjudged  to  be  unconstitutional 
and  void."  If  a  domestic  corporation  en- 
gaged in  the  business  of  soliciting  orilen 
for  goods  manufactured,  sold,  and  delivered 
in  a  stale  should,  in  addition,  solicit  orders 
for  goods  manufactured  in  and  to  tie 
brought  from  anotlier  state  for  delivery, 
could  the  former  state  make  it  a  cnndition 
31]  of  tlie  right  to  engage  in  local  'business 
within  its  limits  that  the  corporation  pay 
a  given  per  cent  of  all  fees  or  commissions 
received  by  it  in  its  business,  interstate  and 
domestic  t  There  can  be  but  one  answer  to 
thia  question,  namely,  that  such  a  condition 
would  operate  as  a  direct  burden  on  inter- 
state commerce,  and  therefore  would  be  un- 
constitutional and  void.  Consistently  with 
the  Constitution  no  court  could,  by  any 
form  of  decree,  recogniie  or  give  cQ'ect  to 
or  enforce  such  a  condition. 

We  repeat  that  the  statutory  require- 
ment that  the  telegraph  company  shall,  as 
m  condition  of  its  right  to  engage  in  local 
bnaineas  in  Kansas,  first  pay  into  the  state 
•chool  fund  a  given  per  cent  of  its  author- 
ised capital,  representing  all  ita  busincs? 
and  property  averywhere,  is  a  burden  on 
the  company's  interstate  commerce  and  Its 
privilege  to  engage  in  that  commerce,  in 
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that  it  makes  both  such  eontmercc,  aa  mm> 
ducted  by  the  company,  and  ita  property 
outside  of  the  stale,  contribute  to  the  aup< 
port  of  the  atatc's  schools.  Such  is  tbtt 
necessary  effect  of  the  statute,  and  that 
result  cannot  be  avoided  or  concealed  by 
calling  the  ex,.clioa  of  nuch  a  per  cent  of 
its  capital  slock  a  "fee"  for  the  privilege 
of  doing  local  business.  To  bold  otherwise, 
is  to  allow  form  to  control  subatancc.  It 
is  easy  to  be  seen  that  if  every  slate  should 
paaa  a  statute  similar  to  that  enacted  bj 
Kansas,  not  only  the  freedom  of  interstate 
commerce  would  be  destroyed,  the  decisions 
of  this  court  nullified,  and  the  business  of 
the  country  thrown  into  confusion,  but  each 
state  would  continue  to  meet  its  own  local 
expenses  not  only  by  exactions  that  direct- 
ly burdened  such  conmiercc,  but  by  taxa- 
tion upon  property  situated  brj-ond  it* 
limits.  We  cannot  fail  to  recognlw  tlte  ia- 
timote  connection  which,  at  this  day,  es- 
ista  between  the  interstate  bunincss  dona 
by  interstate  conipanicg  and  the  local  busi- 


ness which,  for  thi 
pie,    must    be    done, 
better  and  more 
interatate  companies 
tic    companies 
local  business. 


of  the  peo- 

can    generally    be 

ically  done,  by  such 

tber  than  by  domes- 

rganlied    to    conduct    only 

of  the  last  importai 


tliat  the  freedom  of  interstate  commerce  ahall 
■not  be  trammeled  or  burdened  by  local  [M 
regulations  which,  under  the  guise  of  regn- 
lating  local  alTairs,  really  burden  right*  ■•• 
cured'by  the  Constitution  and  laws  of  tiM 
United  States.  While  the  general  ri^ht  of 
the  states  to  regulate  their  strictly  domes* 
tic  affairs  is  fundamental,  In  our  constitu- 
tional system,  and  vital  to  llie  inlegritj 
tnd  permanence  of  that  system,  that  right 
must  always  be  exerted  in  snliorilinnlion  to 
the  granted  or  enumcr.iled  powers  of  the 
general  government,  and  not  in  hostility 
to  rights  secured  by  the  supreme  law  of  tb« 

We  need  not  stop  to  discuss  at  lengtk 
:hc  specific  question  whether  the  state  can, 
}y  any  regulation,  make  the  property  of 
,he  company,  outside  of  Kansas,  contribat* 
tirectly  to  the  support  of  its.achoc^si  sneh 
King  the  effect  of  the  requirement  that  It 
lay  into  the  state  treasury,  for  the  beneM 
if  the  state  school  fund,  a  given  per  eont 
)f  all  its  capital  stock  as  a  condition  vt  its 
loing  local  buainess  in  Kanaaa.  It  is  Una* 
y  established  that,  consistently  with  tha 
lue -process  clause  of  the  Constitution  a( 
.he  United  States,  a  state  cannot  tax  prop- 
Tty  located  or  existing  permanently  bs- 
rond  its  limits.  Louisville  A,  J.  Ferry  Obl 
'.  Kentucky,  1S8  U.  B.  385,  398,  47  L.  sd. 
;i3,  519,  23  Slip.  Ct.  Rep.  463;  Union  R*- 
rigeratcr  Transit  Co.  t.  Kentucky,  IM 
11«  V.  •. 
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U.  S.  194,  209,  50  L.  ed.  150,  155,  26  Sup. 
Ct.  Rep.  36,  4  A.  &  £.  Ann.  Cas.  493. 

It  18  said  that  the  conclusions  here  an- 
nounced  are    not   in    harmony    with    some 
cases  heretofore  decided  by  this  court.  This 
suggestion   is   one   of  serious   import,  and 
cannot  be  passed  without  consideration,  al- 
though the  careful  examination  of  the  cases 
may  gpreatly  extend  this  opinion.     In  sup- 
port  of  the   view  just   stated,   reliance   is 
placed   particularly  on  Osborne  v.  Florida, 
164  U.  S.  650,  41  L.  ed.  586,  17  Sup.  Ct. 
Rep.   214;   Pullman  Co.  v.  Adams,  189  U. 
S.  420,  47  L.  ed.  877,  23  Sup.  a.  Rep.  494; 
Allen  V.  Pullman's  Palace  Car  Co.  191  U. 
B.  171,  48  L.  ed.  134,  24  Sup.  Ct.  Rep.  39; 
and  Security  Mut.  L.  Ins.  Co.  v.  Prewitt, 
202  U.  S.  246,  248,  50  L.  ed.  1013,  1014,  26 
Sop.  Ct.  Rep.  619,  6  A.  &  E.  Ann.  Cas.  317. 
What  was  the  case  of  Osborne  v.  Florida  ? 
A  certain  statute  of  that  state  made  it  a 
misdemeanor  for  one  to  act  as  agent  in  the 
state  of  an  express  company  doing  business 
there  without  the  payment  of  a  license  tax, 
the   amount   of  which  depended   upon   the 
number  of  inhabitants  in  the  city,   totcn, 
39]  or  village  where  the  ^business  was  con- 
^^cted,    Osborne,  without  obtaining  such  a 
license,  and  having  acted  as  agent,  in  Flor- 
ida, of  a  Georgia  corporation  engaged  in  in- 
"Cerstate  as  well  as  intrastate  business,  was 
proceeded    against    criminally    under    the 
statute.     He    contended    that    the   statute 
^^^as  invalid,  in  that  it  assumed  to  regulate 
Aiterstate  commerce.   The  supreme  court  of 
Florida  held  that  the  statute  had  no  ap- 
plication  to  interstate   commerce,  and  af- 
'^ected  only  the  business  done  in  the  state 
^hat  was  "local"  in  its  character.    And  this 
^Dourt,  upon  writ  of  error  to  the  supreme 
^Bourt   of   Florida,   held   that   the   company 
^could  "conduct  its  interstate  business  with- 
"^ut  paying  the  slightest  heed  to  the  act, 
l)ecause  it  does  not  apply  to  or  in  any  de- 
4[ree  affect  the  company  in  regard  to  that 
portion   of   its  business   which  it   has   the 
right  to  conduct  without   regulation   from 
the  state."    As  thus  construed,  the  statute 
was  held  not  to  be  a  regulation  of  inter- 
state  commerce.     This    court,    recognizing 
the  principle  announced  in  Crutcher  y.  Ken- 
tucky, said  that  '*so  long  as  the  regulation 
as  to  the  license  or  taxation  does  not  refer 
to  and  is  not  imposed  upon  the  business  of 
the  company  v>hich  is  interstate,  there  is  no 
mterference    with   that    commerce    by    the 
state  statute."    Let  it  be  observed  that  the 
license  taxes  prescribed  by  Florida  were  such 
as  to  make  it  clear  that  its  statute  applied, 
and  was  intended  to  be  applied,  only   to 
domestic  business  within  Florida,  as  meas- 
ured by  the  number  of  inhabitants  of  the 
city  or  toum  where  the  business  uxm  con- 
ducted.    It  was  not  imposed  on  any  basis 
ft4  Ij.  ed. 


that  had  reference  either  to  the  interstate 
business  or  to  the  property  of  the  company 
outside  of  the  state.  It  imposed  no  burden 
whatever  on  interstate  business,  nor  put 
any  obstacle  in  the  way  of  doing  such  busi- 
ness; whereas,  the  statute  here  involved 
prohibits  a  foreign  corporation  from  doing 
any  local  business  in  Kansas  unless  such 
corporation  first  pays  into  the  state's  school 
fund  a  tax,  or,  which  is  the  same  thing,  a 
fee,  in  the  form  of  a  given  per  cetit  of  all 
its  capital,  representing  all  of  its  business, 
property,  and  interests  everywhere.  The 
Florida  case  is  somewhat  similar  in  princi- 
ple to  that  of  Western  U.  Teleg.  Co.  v. 
Atty.  Gen.  'above  cited,  in  which  it  was  [40 
held  that  a  state  tax  on  the  capital  stock 
of  the  telegraph  company  was  valid  when 
measured,  as  it  was  in  that  case,  not  by  its 
entire  capital,  but  by  the  proportion  of  the 
company's  lines  in  the  state  to  their  entire 
length  throughout  the  entire  country.  So, 
in  Osborne  v.  Florida,  the  tax  was  not  im- 
posed on  the  basis  of  the  business  of  the 
company,  interstate  and  intrastate,  or 
either  separately,  but  was  made  to  depend 
alone  on  the  number  of  inhabitants  in  the 
particular  city  or  town  where  its  agency 
was  establish^.  It  is  manifest  that  what 
has  been  said  in  the  present  case  is  in  per- 
fect harmony  with  the  decision  in  the  Os- 
borne Case. 

As  to  Pullman  Co.  t.  Adams,  189  U.  S. 
420,  421,  47  L.  ed.  877,  878,  23  Sup.  Ct.  Rep. 
494,  we  perceive  nothing  in  the  judgment 
in  that  case  that  conflicts  with  what  is 
herein  said.  That  case  involved  the  valid- 
ity of  a  tax  of  a  certain  amount  imposed 
by  Mississippi  on  each  sleeping  and  palace- 
car  company  carrying  passengers  "from  one 
point  to  another  within  the  state"  and  so 
many  cents  per  mile  "for  each  mile  of  rail- 
road track  over  which  the  company  runs  its 
cars  in  this  state"  It  was  contended  that 
this  tax  was  an  interference  with  commerce 
an^ong  the  states.  It  is  stated  in  the  opi.i- 
ion  that  the  sleeping  cars  of  the  Pullman 
Company,  an  Illinois  corporation,  "were 
carried  by  various  railroad  companies,  and 
all  of  them  were  carried  into  the  state  from 
another  state,  or  out  of  the  state  to  an- 
other state,  or  both.  But  such  cars  in  their 
passage  also  carried  passengers  from  point 
to  point  within  the  state,  and  a  specific  fare 
was  collected  by  the  servants  of  the  Pull- 
man Company."  It  was  contended  by  the 
company  that  the  state  Constitution  made 
it  a  common  carrier,  and,  in  effect,  com- 
pelled it  to  assume  the  burden  of  carrying 
local  passengers,  although  its  receipts  from 
purely  local  business  were  less  than  the 
expense  incurred  in  carrying  it  on.  But  the 
state  supreme  court  held  that  view  of  the 
state   Constitution  to  be   fallacious.     And 
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this  court  said:  "If  the  clause  of  the  state 
Constitution  referred  to  were  held  to  im- 
pose    the    obligation    supposed    and    to    be 
valid  we  assume,  without  discussion,  that  the 
41]  tax  would  be  invalid.    For  then  it  *  would 
seem  to  he  true  that  the  state  Constitution 
and  the  statute  combined  uould  impose  a 
burden  on  commerce  between  the  states  anal- 
ogous   to    that    which    was    held    bad    in 
Crutcher  v.  Kentucky,  141  U.  S.  47,  35  L. 
ed.  649,  11  Sup.  Ct.  Rep.  851.    On  the  other 
hand,    if   the    X^Uman   Company,   whether 
called  a   common   carrier  or  not,   had   the 
right    to    choose    between    what    points    it 
would  carry,  and  therefore  to  give  up  the 
carriage   of  passengers  from   one   point  to 
another  within  the  state,  the  case  is  gov- 
erned  by   Osborne  y.  Florida,  supra.    The 
company   cannot  complain   of   being  taxed 
for    the    privilege   of   doing   local    business 
which  it  is  free  to  renounce.     Both  parties 
agree  that  the  tax  is  a  privilege  tax.     As 
the  validity  of  the  tax  is  thus  bound  up 
with  the  effect  of  the  section  of  the  state 
Constitution,   we   think   that   the   Pullman 
Company    was    entitled    to    know    how    it 
stood  under  the  latter,  and  that  a  judgment 
against  it  could  not  be  justified  by  reason- 
ing which  leaves  that  point  obscure.     We 
are  somewhat  embarrassed  in  dealing  with 
the  case,  because  we  are  not  quite  certain 
whether   we   rightly   interpret   the  intima- 
tions upon  the  subject  in  the  judgment  un- 
der review.     If  the  Constitution  of  Missis- 
sippi should  be  read  as  imposing  an  obliga- 
tion to  take  local  passengers,  the  question 
for  us   might   be  which,  if   not   both,   the 
clause  of  the  Constitution  or  the  tax  act, 
is  invalid.    But  we  assume  that  the  opinion 
of  the  supreme  court  of  Mississippi  intends 
to  meet  the  difficulty  frankly,  and  when  it 
says   that   the    argument   against   the    tax 
drawn  from  the  above  interpretation  of  the 
Constitution    is    fallacious,   we   take    it   as 
meaning   that  no  such   interpretation*  will 
be  attempted  in  the  future,  and  we  take  it 
so   the   more   readily   that   we  can   see  no 
ground  for  a  difl'erent  view.  If  we  are  right 
in  our  understanding,  the  judgment  of  the 
supreme  court  was  correct   for  the  reason 
sufficiently   stated   above."     So  that   what 
was   actually   decided   in  the   Adams   Case 
was  that  the  company  was  under  no  obliga- 
tion   to    take    local   passengers,   but,   if   it 
chose  to  do  that  kind  of  business,  the  privi- 
lege  for  doing   it   could   be   taxed   by   the 
state.     The   court   did   not   hold   that   the 
state  could,  in  any  form,  directly  burden  in- 
terstate commerce.  It  really  held  to  the  con- 
42]  trary.    *The  Adams  Case  differs  from  the 
present  one  in  this:  that  while  the  Missis- 
sippi Code  imposed  no  other  condition  upon 
the  Pullman  Company  doing  local  business 
in  that  state  than  that  it  should  pay  a  cer- 
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tain  hcense  tax  on  that  account, — whidi 
tax,  it  may  be  observed,  is  not  at  all  dia- 
proportioned  to  such  local  business,  and 
therefore  not  to  be  regarded  aa  a  mere  de- 
vice to  reach  or  burden  the  interstate  com- 
merce of  the  company, — the  statute  of  Kan- 
sas forbids  the  doing  of  local  business  with- 
in its  limits  by  a  corporation  of  another 
state  or  foreign  country,  except  subject  to 
the  condition  that  such  corporation  first 
pay  to  the  state  a  given  per  cent  of  its  en- 
tire capitalization  representing  the  value  of 
all  its  business,  property,  and  intoresta 
within  and  without  the  state,  thereby  pla^ 
cing  a  direct  burden  on  the  privilege  or  fran- 
chise of  transacting  interstate  commerce 
and  taxing  property  rights  beyond  the  ju- 
risdiction of  the  state  for  purposes  of  taxa- 
tion. That  the  Western  Union  Telegraph 
Company  is  engaged  in  both  interstate  and 
intrastate  commerce  is  no  reason,  in  itself, 
why  Kansas  may  not,  in  good  faith,  require 
it  to  pay  a  license  tax  strictly  on  account 
of  local  business  done  by  it  in  that  state. 
But  it  is  altogether  a  different  thing  for 
Kansas  to  deny  it  the  privilege  of  doing 
such  local  business,  beneficial  to  the  public, 
except  on  condition  that  it  shall  first  pay 
to  the  state  a  given  per  cent  of  all  its 
capital  stock,  representing  all  of  its  prop- 
erty, wherever  situated,  and  all  its  business 
in  and  outside  of  the  state. 

Nor  is  there  any  conflict  between  the 
views  we  have  expressed  and  the  decision 
in  Allen  v.  Pullman's  Palace  Car  Co.  191 
U.  S.  171,  178,  179,  48  L.  ed.  134,  138,  24 
Sup.  Ct.  Rep.  39.  One  of  the  questions  in 
that  case  was  as  to  the  constitutional 
validity  of  a  Tennessee  statute,  passed  in 
1887,  which  required  every  company  oper- 
ating sleeping  cars  and  doing  business  in 
that  state  to  pay,  as  a  privilege  tax,  "on 
each  car,  per  annum,  $500."  The  Pullman 
Car  Company  operated  sleeping  cars  in 
Tennessee  under  a  contract  with  railroad 
companies  traversing  the  state.  The  gross 
receipts  of  the  companies  from  lines  run- 
ning into  the  state  were,  annually,  about 
$500,000,  and  only  about  $25,000  annually 
from  passengers  'carried  locally  in  Ten-  [4S 
nessee.  The  cars  actually  used  on  these  lines 
during  each  year  numbered  over  one  hun- 
dred. The  court  in  that  case  referred  to 
Pickard  v,  Pullman  Southern  Car  Co.  117 
U.  S.  34,  29  L.  ed.  785,  6  Sup.  a.  Rep.  635, 
which  involved  the  validity  of  a  Tennessee 
act  qf  1877,  imposing  a  license  tax  privilege 
of  $50  annually,  for  each  sleeping  car  or 
coach  used  on  railroads  in  the  state,  and 
said:  "It  was  held  [in  the  Pickard  Case] 
that  the  tax  was  a  burden  upon  interstate 
commerce,  and  void  because  of  the  exclu- 
sive power  of  Congress  to  regulate  com* 
merce  between  the  states.    Unless  the  stai- 
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ute  now  under  consideration  can  be  distin- 
guished from  the  one  then  construed,  the 
Pickard  Case  is  decisive  of  the  present  case. 
Both  taxes  were  imposed  under  the  power 
granted  by  the  Constitution  of  Tennessee 
to  lay  a  privilege  tax.    This  power  is  held 
by  the  supreme  court  of  the  state  to  give  a 
wide  range  of  legislative  discretion.     Any 
occupation,    business,    employment,    or   the 
like,  affecting  the  public,  may  be  classed 
and  taxed  as  a  privilege.     Knoxville  &  O. 
R.  Co.  v.  Harris,  99  Tenn.  684,  53  L.R.A. 
921,  43  S.  W.  115.    In  the  act  of  1877,  the 
running  and  using  of  sleeping  cars  on  rail- 
roads in  the  state,  when  the  cars  are  not 
owned  by  the  railroads   upon   which  they 
are  run,  is  declared  to  be  a  privilege.    Un- 
der the  act  of  1887,  the  tax  is  specifically 
imposed  upon  a  privilege.    Under  the  act  of 
1877,  the  tax  imposed  was  $50  for  each  car 
or  coach  used  or  run  over  the  road.    Under 
the  act  of  1887,  each  company  doing  busi- 
ness in  the  state  is  required  to  pay  $500 
per  annum  for  the  same  privilege.    The  dis- 
tinction, except  in  the  amount  of  annual 
tax  exacted,  is  without  substantial  differ- 
ence.    Under  the  earlier  act  the  tax  is  re- 
quired for  the  privilege  of  running  and  us- 
ing sleeping  cars  on  railroads  not  owning 
the  cars.    In  the  later  act  it  is  exacted  for 
the  privilege  of  doing  business  in  the  state. 
This    business    consists    of   running    sleep- 
ing  cars    upon    railroads   not    owning    the 
ears,  and  is   precisely  the  privilege  to  be 
paid  for  under  the  firsf  act,  neither  more 
nor  loss.     In  neither  act  is  any  distinction 
attempted  bettoeen  local  or  through  cars  or 
carriers  of  passengers.    The  railroads  upon 
which  the  cars  are  run  are  lines  traversing 
44]  *the  state,  but  not  confined  to  its  limits. 
The  cars  of  the  Pullman  Company  run  into 
and  beyond  the  state  as  well  as  between 
points  within  the  state.    The  act  in  its  tonns 
Applies  to  cars  running  through  the  state  as 
Well  as  those  whose  operation  is  wholly  in- 
frastate.     It  applies  to  all  alike,  and  re- 
quires payment  for  the  privilege  of  running 
f&e  cars  of  the  company,  regardless  of  the 
^act  whether  used  in  interstate  traffic  or 
iQ  that  which  is  wholly  within  the  borders 
of  the  state.    .    .    .    The  statute  now  un- 
^^r  consideration  requires  payment  of  the 
•^m  exacted  for  the  privilege  of  doing  any 
^^isiness,   when   the   principal   thing   to  be 
^one  is  interstate  traffic.     We  are  not  at 
lil>erty  to  read  into  the  statute  terms  not 
»oiind  therein  or  necessarily  implied,  with  a 
^icw  to  limiting  the  tax  to  local  business, 
^•"Inch  the  legislature,  in  the  terms  of  the 
^ct,  impose  upon  the  entire  business  of  the 
^^"npany.     We  are  of  opinion   that  taxes 
exacted  under  the  act  of  1887  are  void  as 
^^  Attempt  by  the  state  to  impose  a  burden 
^P<>n  interstate  commerce."    Again,  in  the 
»*  li.  ed. 


same  ease,  the  court  sustained  the  validity 
of  a  Tennessee  act  of  1889,  which  applied 
'^strictly  to  business  done  [by  sleeping-car 
companies]  in  the  transportation  of  passen- 
gers taken  up  at  one  point  in  the  state  and 
transported  wholly  within  the  state  to  an- 
other  point  therein."  This  court,  while 
recognizing,  as  former  cases  had  done,  tht 
exclusive  right  of  Congress  to  regulate  in- 
terstate traffic,  said  that  "the  correspond- 
ing right  of  the  state  to  tax  and  control 
the  internal  business  of  the  state,  although 
thereby  foreign  or  interstate  commerce  may 
be  indirectly  affected,  has  been  recognized 
with  equal  clearness," — citing  Osborne  t. 
Florida,  164  U.  S.  650,  41  L.  ed.  5S6,  17 
Sup.  Ct.  Rep.  214.  It  would  seem  to  be  too 
clear  to  admit  of  doubt  that  the  principles 
in  the  Allen  Case  are  substantially  those 
herein  announced.  Indeed,  we  could  not  hold 
otherwise  than  we  do  in  the  present  east 
without  overruling  or  materially  modify- 
ing the  principles  announced  in  the  Allen 
Case.  In  the  Allen  Case  the  license  tax 
there  in  question  under  the  Tennessee  act 
of  1887  was  imposed  generally  on  account 
of  each  sleeping  car  used  on  railroads  trav- 
ersing the  state,  toithout  any  discrimination 
being  made  between  *cars  transport-  [45 
ing  interstate  passengers  and  those  trans- 
porting  local  passengers.  On  that  ground 
the  tax  was  held  to  be  void.  In  the  present 
case,  the  state  ot  Kansas  demands,  in  the 
form  of  a  fee,  a  given  per  cent  of  all  the 
capital  of  the  foreign  corporation,  without 
any  discrimination  between  the  capital  rep- 
resenting the  business  and  property  of  the 
telegraph  company  outside  of  the  state  and 
the  capital  representing  such  of  its  business 
and  property  as  are  wholly  local  to  the 
state.  And  it  seeks  the  aid  of  the  court  to 
oust  the  telegraph  company  from  continu- 
ing to  do  business  in  the  state,  so  far  as 
local  business  is  concerned,  because,  and 
only  because,  it  will  not  surrender  its  im- 
munity from  state  taxation  in  reference  to 
its  interstate  business  and  its  property  out- 
side of  Kansas. 

We  come  now  to  the  case  of  Security 
Mut.  L.  Ins.  Co.  V.  Prewitt,  202  U.  S.  246, 
257,  50  L.  ed.  1013,  1018,  26  Sup.  Ct.  Rep. 
619,  6  A.  &  E.  Ann.  Cas.  317,  which  case, 
it  is  contended,  necessarily  determines  the 
present  question  in  favor  of  the  state  of 
Kansas.  In  the  Prewitt  Case  this  court 
sustained  the  constitutional  validity  of  a 
Kentucky  statute  providing,  among  other 
things,  that  if  a  foreign  insurance  company 
should  bring  a  suit  in  a  Federal  court 
against  a  citizen  of  Kentucky,  or,  being 
itself  sued  in  a  state  court,  should  re- 
move the  suit  to  the  Federal  court,  with- 
out the  consent  of  the  other  party,  any 
permit    previously    granted    by    it    to    do 
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business  in  Kentucky  should  be  forthwith 
revoked  by  the  state  insurance  commission- 
er, and  the  fact  of  such  revocation  pub- 
lished in  some  newspaper  of  general  circu- 
lation in  the  state.  No  other  question  was 
determined.  The  court  regarded  the  ques- 
tion as  concluded  in  favor  of  the  state  by 
the  decision  in  Home  Ins.  Co.  v.  Morse,  20 
Wall.  445,  22  L.  ed.  365.  It  said:  "As  a 
state  has  power  to  refuse  permission  to  a 
foreign  insurance  company  to  do  business 
at  all  within  its  confines,  and  as  it  has 
power  to  withdraw  that  permission  when 
once  given,  without  stating  any  reason  for 
its  action,  the  fact  that  it  may  give  what 
some  may  think  a  poor  reason  or  none 
for  a  valid  act  is  immaterial."  The  vital 
difference  between  the  Prewitt  Case  and 
the  one  now  before  us  is  that  the  business 
46]  of  the  'insurance  company,  involved  in 
the  former  case,  was  not,  as  this  court  has 
often  adjudged,  interstate  commerce,  while 
the  business  of  the  telegraph  company  was 
primarily  and  mainly  that  of  interstate 
commerce.  A  decision,  such  as  was  ren- 
dered in  the  Prewitt  Case,  that  a  state 
could,  with  or  without  reason,  and  without 
violating  the  Constitution,  revoke  its  per- 
mit to  a  foreign  insurance  company  to  do 
business  of  a  domestic  character  within  its 
limits,  cannot  be  cited  as  authority  for  the 
proposition,  upon  which  the  Kansas  statute 
rests,  that  a  state  may  prescribe  such  regu 
lations  as  to  corporations  of  other  states 
engaged  in  both  interstate  and  local  busi- 
ness, as  will  require  them,  as  a  condition 
of  their  doing  local  business,  that  they 
shall  contribute  a  given  amount,  out  of 
their  capital  stock,  representing  all  their 
business,  interstate  and  domestic,  where- 
evcr  done,  and  all  their  property,  where- 
ever  located,  in  or  outside  of  the  state,  for 
the  support  of  the  state's  schools.  The 
Prewitt  Case  by  no  means  recognixed 
any  uncontrollable  power  in  a  state  to  pro- 
hibit all  foreign  corporations,  in  whatever 
business  engaged,  from  doing  business 
within  its  limits.  On  the  contrary,  this 
court  said  in  that  very  case  that  ''a  state 
has  the  right  to  prohibit  a  foreip^n  corpora- 
tion from  doing  business  within  its  borders, 
unle88  such  prohibition  is  so  conditioned  as 
to  violate  some  provision  of  the  Federal  Con- 
stitution"— citing  various  adjudged  author- 
ities, among  them  the  case  of  Hooper  v. 
California,  155  U.  S.  648,  652,  653,  39 
L.  ed.  297,  298,  300,  5  Inters.  Com.  Rep. 
610,  15  Sup.  Ct.  Rep.  207.  In  the  latter 
case  the  court  recognized,  as  long  settled, 
the  general  principle  that  the  right  of  a 
foreign  corporation  to  engage  in  business 
within  the  state  depended  solely  on  the 
will  of  such  state.  But  it  took  especial 
care  to  say  that  the  interstate  business  of 
374 


a  foreigB  corporation  was  a  business  of  aa 
exceptional  character,  and  was  protected 
by  the  Constitution  against  interference  by 
state  authority.  The  cases  referred  to  in 
support  of  that  view  are  the  same  as  those 
hereinbefore  cited  in  this  opinion.  If  it  be 
true  that  the  statute  of  Kansas,  by  ita 
necessary  operation,  imposes  a  burden  on 
the  interstate  business  of  the  telegraph 
'company,  and  subjects  its  property  and  [47 
business  outside  of  that  state  to  taxation, 
then  the  constitutional  validity  of  the  stat- 
ute, in  the  particulars  adverted  to,  may  be 
here  adjudged  without  any  reference  what- 
ever to  the  judgment  in  the  Prewitt  Case, 
and  without  re-examining  the  grounds  upon 
which  that  judgment  rested.  The  court  did 
not  intend  by  its  judgment  in  the  Prewitt 
Case  to  recognize  the  right  of  Kentucky, 
by  any  regulation  as  to  foreign  insurance 
companies,  to  burden  interstate  commerce 
or  to  tax  property  located  and  used  with- 
out its  limits.  It  could  not  have  done  ao 
without  overruling  numerous  decisions  ot 
this  court  on  that  subject.  On  the  con- 
trary, as  we  have  seen,  the  court  in  that 
case  distinctly  recognized  the  principle  that 
a  state  could  not  make  any  prohibition 
whatever  as  to  a  corporation  doing  busi- 
ness within  its  limits  that  would  be  in 
violation  of  the  Federal  Constitution.  In 
respect  of  the  point  actually  decided  in  St, 
we  leave  the  Prewitt  Case  and  the  ob- 
jections urged  against  the  doctrine  it  an- 
nounces wholly  on  one  side,  and  go  no  fur- 
ther now  than  is  indicated  in  this  opinion. 
It  results  that  a  decree  of  ouster,  such  as 
the  state  asks,  could  not  be  granted  with- 
out recognizing  the  validity  of  and  the 
giving  eflfect  to  the  unconstitutional  re- 
quirement that  the  telegraph  company,  as 
a  condition  of  its  being  allowed  to  do  in- 
trastate business  in  Kansas,  should  pay  in- 
to the  state  school  fund  a  given  per  cent 
of  its  authorized  capital  in  the  form  of  a 
fee,  based,  as  in  elTect  it  is,  on  all  its  prop- 
erty, business,  and  interests  everywhere, 
including  both  its  interstate  and  intrastate 
business  and  property.  Such  a  decree  is 
asked  on  the  ground  that  the  company  has 
refused  to  pay  such  fee.  The  state  court 
ought  to  have  refused  the  a(Tirmative  relief 
asked,  and  dismissed  the  petition  upon  the 
ground  that  the  condition  sought  to  be  en- 
forced by  a  decree  of  ouster  was  in  violation 
of  the  commerce  and  due -process  clauses 
of  the  Constitution  and  of  the  company's 
rights  under  that  instrument.  The  right 
of*the  telegraph  company  to  continue  the 
transaction  of  local  business  in  Kansas 
could  not  be  Ynade  to  ^depend  upon  its  [48 
submission  to  a  condition  prescribed  by  that 
state,  which  was  hostile  both  to  the  letter 
and  spirit  of  the  Constitution.    The  compn- 
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ny  was  not  bound,  under  any  circumstances, 
to  surrender  its  constitutional  exemption 
from  state  taxation,  direct  or  indirect,  in 
respect  of  its  interstate  business  and  its 
property  outside  of  the  state,  any  more 
than  it  would  have  been  bound  to  surrender 
any  other  right  secured  by  the  national 
Constitution. 

There  are  other  aspects  of  the  case  in- 
▼olving  constitutional  questions  that  might 
be  considered,  and  which,  it  is  contended, 
would  lead  to  the  same  conclusion  as  is 
herein  indicated.  But  it  is  unnecessary  to 
pass  on  any  of  the  grounds  urged  by  the 
telegraph  company  in  its  defense,  other 
than  those  made  the  basis  of  the  decision 
now  rendered.  In  order  to  dispose  of  this 
case  we  need  not  now  go  further  tlian  to 
hold,  as  we  do,  that,  for  the  reasons  stated, 
the  state  was  not  entitled  to  the  aid  of 
the  court  in  this  case;  that  the  affirmative 
relief  asked  by  it  could  not  have  been 
granted  without  practically  compelling  the 
telegraph  company,  as  a  condition  of  its 
doing  local  business  in  Kansas,  that  it 
should  surrender  rights  belonging  to  it  un- 
der the  Constitution  of  the  United  States, 
and  secured  by  that  instrument  against 
hostile  state  action;  that  any  such  condi- 
tion was  unconstitutional  and  void;  and 
that  the  right  of  the  telegraph  company  to 
continue  doing  business  in  Kansas  is  not, 
and  cannot  be,  affected  by  that  condition. 

Mr.  Justice  Moody  heard  the  argument 
in  this  case,  participated  in  its  decision, 
and  approves  the  opinion  of  the  court. 

The  judgment  of  the  Supreme  Court  of 
Kansas  is  reversed  and  the  cause  remanded 
for  such  proceedings  as  may  be  consistent 
with  this  opinion. 

Reversed. 

Mr.  Justice  IK'lilto,  concurring: 
It  is  shown  that  the  telegraph  company, 
many   years   ago,    went   into   the   state   of 
Kansas,    constructed    its    lines,    established 
49]  'its  offices,  etc.,  and  lias  since  boon  cn- 
{raged  in  business,  both  interstate  and  local. 
U  is  not  disputed  that  there  won  no  law  in 
the  state  forbidding  the  company  from  doingr 
«8  it  did.    From  this  it  rosults  that  the  cor- 
poration went  into  the  state,  constructed  its 
P'ant,  and  carried  on  its  biisinoss,  on   the 
''nplicd   invitation,   or,    at    least,    with    the 
^cit  consent,  of  the  state.    Xo  one  questions 
*"*t  the  tax  which  is  here  in  dispute,  im- 
P^«ed  by  the  law  of  Kansas  upon  the  cor- 
P^fation,  is  repugnant  to  the  Constitution 
^*  the  United  States  because  wanting  in  due 
P^Ooesfl,  and  that  it  is  therefore  confiscatorv 

•  •  • 

''^  character.  The  tax  being  thus  conceded 
*^  he  inherently  vicious,  there  is,  of  course, 
^^  sttempt  to  sustain  its  validity  on  its  in- 
t'^QKic  m«rit8.    The  sole  contention  is  that, 


although  the  tax  is  void,  the  telegraph  com- 
pany may  not  invoke  the  protection  of  the 
Constitution  of  the  United  States,  because 
it  is  in  a  position  where  it  is  not  entitled 
to  avail  itself  of  the  fundamental  safeguards 
which  it  was  the  purpose  of  the  Constitu- 
tion to  secure  to  all.  The  reasoning  by 
which  it  is  thus  sought  to  sustain  the  right 
of  the  state  to  exert  a  power  prohibited  by 
the  Constitution  of  the  United  States,  and 
to  outlaw  the  corporation  by  depriving  it 
of  the  protection  afforded  by  that  instru- 
ment, is  this:  The  state,  it  is  insisted,  has 
the  right  to  prevent  a  foreign  corporation 
from  coming  into  its  jurisdiction  and  en- 
gaging there  in  local  business,  and  this 
power,  in  the  nature  of  things,  must  include 
the  right  to  affix  such  conditions  to  the 
privilege  of  coming  in  as  the  state  chooses 
to  impose.  Under  these  circumstances,  the 
argument  proceeds,  it  becomes  immaterial 
to  consider  the  character  of  the  condition 
annexed  by  the  state  to  the  enjoyment  of 
the  right  to  come  in,  since,  although  such 
conditions  be  repugnant  to  the  Constitution 
of  the  United  States,  and  destructive  of  the 
most  obvious  and  sacred  rights,  as  the  con> 
dition  only  becomes  operative  provided  the 
corporation  elects  to  come  in,  therefore  the 
condition  is  not  obligatory,  but  is  volun- 
tarily assented  to  by  the  corporation,  and 
hence  may  not  be  by  it  questioned.  But 
even  if,  for  the  sake  of  the  argument  only, 
*the  general  correctness  of  the  proposi-  [50 
tion  be  conceded,  it  has  no  application  to  the 
case  here  presented.  Such  is  the  case,  since 
this  cause  is  concerned  not  with  the  power 
of  the  state  to  prevent  a  corporation  from 
coming  in  for  the  purpose  of  doing  local 
business,  and  to  attach  conditions  to  the 
privilege  of  so  coming  in,  but  involves  the 
right  of  the  state  to  confiscate  the  property 
of  the  corporation  already  within  the  state, 
and  which  has  been  there  for  years,  devoted 
to  the  doing  of  local  business,  as  the  result 
of  the  implied  invitation  or  tacit  consent 
of  the  state,  arising  from  its  failure  to  for- 
bid or  to  regulate  the  coming  in.  In  other 
words,  this  case  involves  determining,  not 
how  far  a  state  may  arbitrarily  exclude, 
but  to  what  extent,  after  allowing  a  cor- 
poration to  come  in  and  acquire  property, 
a  state  may  take  its  property  within  the 
state  without  compensation,  upon  the  theory 
that  the  corporation  is  not  in  the  state,  and 
has  no  property  right  therein  which  is  not 
subject  to  confiscation.  The  difference  be- 
tween the  premise  upon  which  the  proposi- 
tion contended  for  rests  and  the  situation 
here  presented  seems  to  me  self-evident.  I 
say  this  because  my  mind  fails  to  perceive 
how  the  doctrine  of  election  or  voluntary 
assumption  of  an  unconstitutional  burden 
can  have  any  possible  application  to  a  case 
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like  this.  Let  me  illustrate.  The  tele<rraph 
company  has  expended  in  the  state  large 
sums  of  money,  adequate-  for  the  purpose 
of  enabling  it  to  do  both  local  and  inter- 
state business.  The  investment  is  there, 
and  its  magnitude,  it  is  fair  to  assume,  is. 
in  part,  a  resultant  of  the  requirements  of 
the  local  business.  The  continued  beneficial 
existence  of  the  investment  depends  upon 
the  right  to  use  the  property  for  the  pur- 
pose for  which  it  was  acquired;  that  is, 
for  both  interstate  and  local  business.  The 
state  law  takes  the  property,  or  what  is 
equivalent  thereto,  imposes  an  unconstitu- 
tional and  confiscatory  burden,  upon  the 
condition  that  such  burden  be  discharged 
or  the  local  business  be  abandoned.  What 
possible  election  can  there  be?  The  property 
is  in  the  state.  It  has  been  invested  there- 
in for  the  very  purpose  of  doing  local  as 
51]  'well  as  other  business.  If  the  uncon- 
stitutional burden  be  not  assumed,  local  bus- 
iness must  cease,  and  hence  the  property  es- 
tablished for  the  purpose  of  doing  the  local 
business  becomes  worthless  and  is  in  effect 
confiscated.  If,  on  the  other  hand,  the  un- 
constitutional burden  be  borne,  a  like  re- 
sult takes  place. 

Nor,  I  submit,  is  there  force  in  the  sug- 
gestion that,  under  the  facts  here  disclosed, 
the  company  cannot  be  heard  to  complain, 
because,  as  it  was  in  the  state  without  ex- 
press authority,  it  must  be  assumed  to  have 
gone  into  the  state  and  made  its  invest- 
ment subject  to  the  exertion  by  the  state 
of  its  authority.  I  concede  the  proposition 
to  bo  sound  in  so  far  as  it  includes  the  right 
of  the  state  to  exert  its  lawful  powers. 
That  is  to  say,  I  concede  that  the  corpora- 
tion, in  going  in  and  investing  its  property 
within  the  st:ite,  did  so  subject  to  the  right 
of  the  state  to  exert,  as  to  the  property  thus 
in  the  state,  all  lawful  powers  which  might 
be  called  into  play  as  to  property  so  sit- 
uated, of  the  character  of  that  under  con- 
sideration. But  I  cannot  assent  to  the  cor- 
rectness of  the  contention  in  so  far  as  it  as- 
serts that  the  state  may  suffer  a  corporation 
to  come  into  its  borders,  invest  in  pro|)erty 
therein,  and  then,  after  having  allowed,  by 
acquiescence  or  implied  invitation,  such  a 
situation  to  arise,  the  state  may  treat  the 
corporation  as  if  it  had  never  come  in  and 
its  property  within  the  state  as  if  it  were 
wholly  out  of  the  state,  and  despoil  the  cor- 
poration of  its  rights  and  property  upon 
such  false  assumption. 

It  is  to  be  observe<l  that  the  view  taken 
by  me  does  not  deprive  the  state  of  power 
to  exert  its  authority  over  the  corporation 
and  its  property  in  the  amplest  way,  sub- 
ject to  constitutional  limitations.  It  sim- 
ply prevents  the  state  from  driving  out  thr 
corporation  which   is  in  the  state   by   im- 
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posing  upon  it  arbitrary  and  unconstitution- 
al conditions,  when  upon  no  possible  theory 
could  the  right  to  exact  them  exist,  <>xcept 
upon  the  assumption  that  the  corporation 
is  not  in  the  state,  and  that  the  illegal  ex- 
actions are  the  price  of  the  privilege  of  al- 
lowing it  to  come  in. 

*  Resting,  as  I  do,  my  concurrence  in  [51 
the  decree  in  this  case  upon  the  grounds  just 
previously  stated,  it  becomes  unnecessary  for 
me  to  say  anything  concerning  the  wider 
ground  upon  which  the  opinion  of  the  court 
proceeds,  but  I  do  not  wish  to  be  understood 
as  dissenting  in  any  respect  from  the  funda- 
mental principle  which  the  opinion  of  the 
court  embodies  and  applies. 

Mr.  Justice  Holmes,  dissenting: 
I  think  that  the  judgment  of  the  supremo 
court  of  Kansas  was  right,  and  it  will  not 
take  me  long  to  give  my  reasons.  I  as- 
sume that  a  state  cannot  tax  a  corporation 
on  commerce  carried  on  bv  it  with  another 
state,  or  on  property  outside  the  jurisdic- 
tion of  the  taxing  state,  and  I  assume  fur- 
ther that,  for  that  reason,  a  tax  on  or  meas- 
ured by  the  value  of  the  total  stock  of  a  cor- 
poration like  the  Western  Union  Telegraph 
Company  is  void.  But  I  also  assume  that 
it  is  not  intended  to  deny  or  overrule  what 
has  been  regarded  as  unquestionable  since 
Hank  of  Augusta  v.  Earle,  13  Pet.  539,  10 
L.  ed.  284,  that,  as  to  foreign  corporations 
seeking  to  do  business  wholly  within  a  state, 
that  state  is  the  master,  and  may  prohibit 
or  tax  such  business  at  will.  Security  Mut. 
L.  Ins.  Co.  V.  Prewitt,  202  U.  S.  246,  249,  50 
L.  ed.  1013,  1014,  20  Sup.  Ct.  Rep.  619,  6 
A.  &  E.  Ann.  Cas.  317;  Waters-Pierce  Oil 
Co.  V.  Texas,  177  U.  S.  28,  44  L.  ed.  657,  20 
Sup.  Ct.  Rep.  518;  Paul  v.  Virginia,  8  Wall. 
1G8.  10  L.  ed.  357.  I  mnke  the  same  as- 
sumption as  to  what  has  been  decided  twice, 
at  least,  since  I  have  sat  on  this  bench,  that 
the  right  to  prohibit,  regulate,  or  tax  for- 
eign corporations  in  respect  of  business  done 
wholly  within  a  state  is  not  taken  away 
by  the  fact  that  tlioy  also  are  engaged  there 
in  commerce  among  the  states.  Pullman 
Co.  V.  Adams,  189  U.  S.  420,  47  I.,  ed.  877, 
•23  Sup.  Ct.  Rep.  494;  Allen  v.  Pullman's 
Palace  Car  Co.  191  U.  S.  171,  48  L.  ed. 
134,  24  Sup.  Ct.  Rep.  39. 

If  it  should  be  said  that  the  corporation 
iiad  a  right  to  enter  the  state  for  commerce 
with  other  states,  and,  being  there,  had  the 
same  right  to  use  its  property  as  others,  I 
■oply  that  this  begs  the  question,  if  the 
•?remisrs  be  granted.  If  the  corporation  has 
llie  right  to  enter  for  one  pur|>ose,  and  the 
-tute  has  *a  right  to  exclude  its  entry  [5S 
fir  another,  the  two  rights  can  coexist.  To 
say  that  the  disappearance  of  the  latter  is  an 
incident  of  the  ownership  of  property  there 
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is  to  declare  that  what  is  allowed  only  for 
a  limited  purpose  must  liave  general  re- 
sults. I  think  it  more  logical  and  more  true 
to'the  scheme  of  the  Union  to  recognize  that 
what  comes  in  only  for  a  special  purpose 
can  claim  constitutional  protection  only  in 
its  use  for  that  purpose,  and  for  notliing 
else.  That,  at  all  events,  has  been  decided 
in  the  cases  to  which  I  have  referred. 

Now  what  has  Kansas  done?  She  has  not 
undertaken  to  tax  the  Western  Union.  She 
has  not  attempted  to  impose  an  absolute 
liability  for  a  single  dollar.  She  simply 
has  said  to  the  company  that,  if  it  wants  to 
do  local  business,  it  must  pay  a  certain  sum 
of  money,  just  as  Mississippi  said  to  the 
Pullman  Company  that,  if  it  wanted  to  car- 
ry on  local  traffic,  it  must  pay  a  certain 
sum.  It  does  not  matter  if  the  sum  is  ex- 
travagant. Even  in  the  law  the  whole  gen- 
erally includes  its  parts.  If  the  state  may 
prohibit,  it  may  prohibit  with  the  privilege 
of  avoiding  the  prohibition  in  a  certain 
way.  I  hardly  can  suppose  that  the  provi- 
sion is  made  any  the  worse  by  giving  a  bad 
reason  for  it  or  by  calling  it  by  a  bad  name. 
I  quite  agree  that  we  must  look  through 
form  to  substance.  The  whole  matter  is  left 
in  the  Western  Union's  hands.  If  the  li- 
cense fee  is  more  tlvan  the  local  business 
will  bear,  it  can  stop  that  business  and 
avoid  the  fee.  Whether  economically  wise 
or  not,  I  am  far  from  thinking  that  the 
charge  is  inherently  vicious  or  bad.  If  the 
imposition  were  absolute,  or  if  the  attempt 
were  to  oust  the  corporation  from  the  state 
if  it  did  not  pay,  the  arguments  that  pre- 
vail would  be  apposite.  But  the  state  seeks 
only  to  oust  the  corporation  from  that  part 
of  its  business  that  the  corporation  has  no 
right  to  do  unless  the  state  gives  leave. 

Of  course,   the  suggestion   on    the   other 
aide  is  that  this  is  an  attempt  by  indirec- 
tion to  break   the   taboo  on   the   telegraph 
company's  business  with  other  states.     The 
local  and    the   interstate  business   may   be 
necessary   each    to   the  other   to   make   the 
^hole  pay.    Or  the  telegraph  company  might 
54]  carry  on  the  •local  business  at  a  loss. 
*or  the  sake  of  popularity  or  other  indirect 
■ources  of  gain.     In   the  last  case  the  fet» 
^ould  come  out  of  earnings  that  the  state 
^•8  no  right  to  touch.    But  these  cnnsidera- 
tjons  do  not  reach  their  aim.    To  deny  th** 
''?H  of  Kansas  to  do  as  it  chooses  with 
ti^e  local  business  is  to   require   the   local 
"Usiness  to  help  to  sustain  that  between  the 
states.     If  the  latter  doos   not   pay   alone, 
^'^t  ig  no  reason  for  cutting  down  powers 
that  up  to  this  time  the  states  always  have 
possessed.    If  the  telegraph  company  chooses 
**  h.  cd. 


to  pay  the  fee  out  of  its  other  earnings,  that 
is  its  affair.  It  is  masti^r  of  the  situation 
and  can  stop  if  it  sees  fit.  Exactly  this 
argument  was  pressed  in  Pullman  Co.  v. 
Adams,  189  U.  S.  420,  421,  47  L.  ed.  877, 
878,  23  Sup.  Ct.  Rep.  494,  and  was  rejected 
without  dissent.  See  Ashley  v.  Ryan,  153 
U.  S.  436,  444,  38  L.  ed.  773,  777,  4  Inters. 
Com.  Rep.  064,  14  Sup.  Ct.  Rep.  865. 

What  I  have  said  shows,  I  think,  the 
fallacy  involved  in  talking  about  unconsti- 
tutional conditions.  Of  course,  if  the  con- 
dition was  the  making  of  a  contract  con- 
trary to  the  policy  of  the  Constitution  of 
the  United  States,  the  contract  would  be 
void.  That  was  all  that  was  docidt^d  in 
Southern  P.  Co.  v.  Denton,  146  U.  S.  202,  36 
L.  ed.  942,  13  Sup.  Ct.  Rep.  44.  But  it 
does  not  follow  that,  if  keeping  the  contract 
was  made  a  condition  of  staying  in  the 
state,  the  condition  would  be  void.  I  con- 
fess my  inability  to  understand  how  a  con- 
dition can  be  unconstitutional  when  at- 
tached to  a  matter  over  which  a  state  has 
absolute  arbitrary  power.  This  court  was 
equally  unable  to  understand  it  in  Horn 
Silver  Min.  Co.  v.  New  York,  143  U.  S.  305, 
315,  36  L.  ed.  164,  168,  4  Inters.  Com.  Rep. 
57,  12  Sup.  Ct.  Rep.  403.  In  that  case  it 
was  said:  "Having  the  absolute  power  of 
excluding  the  foreign  corporation,  the  stato 
may,  of  course,  impose  such  conditions 
upon  permitting  the  corporation  to  do  busi- 
ness within  its  limits  as  it  may  judge  ex- 
pedient; and  it  may  make  the  grant  or 
privilege  dependent  upon  the  payment  of  a 
specific  license  tax,  or  a  sum  proportioned 
to  the  amount  of  its  capital." 

The  consequence  is  the  measure  of  the 
condition.  When  the  only  consequence  of  a 
breach  is  a  result  that  the  state  may  bring 
about  directly  in  the  first  place,  the  condi- 
tion cannot  be  unconstitutional.  If,  after  this 
decision,  the  state  of  Kansas,  'without  [55 
giving  any  reason,  sees  fit  sinj])ly  to  prohibit 
the  Western  Union  Telegraph  Company  from 
doing  any  more  local  business  there,  or  from 
doing  local  business  until  it  has  paid  $20,- 
100,  I  shall  be  curious  to  see  upon  what 
ground  that  legislation  will  be  assailed.  I 
am  aware  that  the  battle  has  raged  with 
varying  fortunes  over  this  matter  of  un- 
constitutional conditions,  but  it  appears  to 
me  ground  for  regret  that  the  court  so 
soon  should  abandon  its  latest  decisioh 
(Security  Mut.  L.  Ins.  Co.  v.  Prewitt,  202 
V.  8.  246,  50  L.  ed.  1013,  26  Sup.  Ct.  Rep. 
010,  0  A.  Si  E.  Ann.  Cas.  317). 

Finally,  in  the  abstnce  of  contract,  the 
power  of  the  state  is  not  affected  by  the 
fact  that  the  corporation  concerned  already 
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is  in  the  state,  or  even  has  been  there  for 
some  time.  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  28,  44  L.  ed.  667,  20  Sup.  Ct.  Rep. 
518;  National  Council  v.  State  Council,  203 
U.  S.  151,  163,  51  L.  ed.  132,  137,  27  Sup. 
Ct.  Rep.  46.  Whatever  the  corporation  may 
do  or  acquire  there  is  infected  with  the 
original  weakness  of  dependence  upon  the 
will  of  the  state.  This  is  a  general  prin- 
ciple, illustrated  by  many  cases.  Thus,  a 
water  company  cannot  take  away  the  power 
of  a  city  to  establish  rates  by  making  con- 
tracts with  its  customers.  Knoxville  Water 
Co.  V.  Knoxville,  189  U.  S.  434,  438,  47.  L. 
ed.  887,  891,  23  Sup.  Ct.  Rep.  531.  Private 
individuals  cannot  cut  down  the  police 
power  by  their  arrangements  together. 
Manigault  v.  Springs,  199  U.  S.  473,  480, 
50  L.  ed.  274,  278,  26  Sup.  Ct.  Rep.  127. 
A  city  cannot  limit  the  power  of  the  legis- 
lature over  property  by  making  a  lease. 
Browne  v.  Turner,  176  Mass.  9,  15,  56  N. 
E.  069.  Or,  to  pass  at  once  to  the  most 
recent  and  most  conspicuous  example,  the 
power  of  Congress  to  regulate  commerce 
among  the  states  cannot  be  affected  by  the 
acquisition  of  property  or  growth  of  values 
dependent  upon  the  continuance  of  its  as- 
sent. United  States  ex  rel.  Atty.  Gen.  v. 
Delaware  &  H.  Co.  213  U.  S.  366,  405,  406, 
53  L.  ed.  836,  847,  848,  29  Sup.  Ct.  Rep.  527. 
In  that  case  an  enormous  amount  of  prop- 
erty had  been  built  up  under  direct  en- 
couragement from  the  states  in  which  it  was 
situated,  and  was  saved  from  destruction 
only  by  the  restricted  meaning  given  to  the 
act  of  Congress.  The  unrestricted  power  of 
Congress  was  affirmed  in  strong  terms.  See 
also  Union  Bridge  Co.  v.  United  States,  204 
56]  •U.  S.  364,  394,  51  L.  ed.  523,  586,  27 
Sup.  Ct.  Rep.  367.  In  Horn  Silver  Min.  Co. 
V.  New  York,  143  U.  S.  305,  36  L.  ed.  164,  4 
Inters.  Com.  Rep.  57,  12  Sup.  Ct.  Rep.  403, 
the  corporation  showed  by  its  answer  that  it 
had  employed  part  of  its  capital  in  manu- 
facturing in  New  York.  It  had  got  into  the 
state  and  was  at  work  there,  yet  it  was  held 
liable  to  pay  a  percentage  of  its  entire  capi- 
tal, although  the  greater  jmrt  was  outside 
the  state.  But  furthermore,  it  is  a  short 
answer  to  this  part  of  the  argument  that, 
in  the  present  case,  according  to  decisions 
relied  upon  by  the  majority,  the  state  could 
not  have  prevented  the  entry  of  the  corpora- 
tion, because  it  entered  for  the  purpose  of 
commerce  with  other  states. 

The  Chief  Justice  and  Mr.  Justice  Mc- 
Keiiiia  concur  in  this  dissent. 

The  late  Mr.  Justice  Pookbam  took  part 
In  the  consideration  of  the  case  and  agreed 
with  the  minority. 
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V. 

STATE  OF  KANSAS  EX  REL.  C.  C.  COLE 
MAN,  Attorney  General. 

(See  S.  C.  Reporter's  ed.  56-77.) 

Foreign  corporations  «  state  exclusion 
from  doing  lo<»l  business  —  inter- 
state commerce. 

A  foreign  sleeping-car  company  cannot  be 
restrained  from  doing  local  business  in  the 
state  because  of  its  refusal  to  pay  the  "char- 
ter fee"  of  a  ^iven  per  cent  of  its  entire 
capital  stock,  imposed  by  Kan.  Gen.  Stat. 
1901,  p.  280,  for  the  benefit  of  the  perma- 
nent school  fund>  as  a  condition  of  d^^in^ 
such  business,  since  such  requirement 
amounts  to  a  burden  or  tax  on  the  com- 
pany's interstate  business  and  on  its  prop- 
erty located  and  used  outside  the  state. 
[For  other  csfles,  see  Corparntions.  XII.  b,  2; 
Commerce.  273-287,  3«8-:i75;  Coustitiitlon- 
al  Law»  536-540,  in  Digest  Sup.  Ct.  1908.] 

[No.   5.] 

Argued  March  17,  18,  1909.    Decided  Janu- 
ary 31,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
restraining  a  foreign  sleeping-car  company 
from  doing  local  business  in  the  state  be- 
cause of  its  refusal  to  pay  the  "charter  fee'* 
of  a  given  per  cent  of  its  entire  capital 
stock  for  the  benefit  of  the  permanent 
school  fund  of  the  state.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  75  Kan.  664,  90  Pac. 
319. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  B.  Kellogg  argued  the 
cause,  and,  witli  Mr.  Charles  Blood  Smith, 
filed  a  brief  for  plaintilT  in  error: 

This  case  comes  within  those  decisions  of 


Note. — State  licenses  or  taxrs  as  af- 
fecting interstate  commerco — sop  notes  to 
Rothermel  v.  Meyerle,  9  L.R.A.  360;  Ameri- 
can Fertilizing  Co.  v.  Board  of  Agriculture, 
11  L.R.A.  179;  Gibbons  v.  Ogden,  6  I^  ed. 
U.  S.  23;  Brown  v.  Maryland,  6  L.  ed.  U. 
S.  078;  Ratterman  v.  Western  U.  Teleg.  Co. 
32  L.  ed.  U.  S.  220;  Harmon  v.  Chicago,  37 
L.  ed.  U.  S.  217;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Backus,  38  L.  ed.  U.  S.  1041; 
Postal  Teleg.  Cable  Co.  v.  Adams,  39  L. 
ed.  U.  S.  311 ;  and  Pittsburg  &  S.  Coal  Co, 
V.  Bates.  39  L.  ed.  U.  S.  538. 

On  exclusion,  regulation,  and  taxation  of 
foreign  corporations — see  note  to  McCanna 
&  F.  Co.  V.  Citizens'  Trust  k  Surety  Co. 
24  C.  C.  A.  13. 

On  corporate  taxation  and  the  commerco 
clause — see  note  to  Sandford  v.  Poe,  00 
L.R.A.  641. 

On  the  taxation  of  corporate  capital  stock 
penorallv — see  note  to  State  Board  v.  Peo- 
ple, 58  LR.A.  513. 

sie  u.  8. 


1909. 


PUIXMAN  Co.  V.  KaIVSAS  EX  BEL.  COICMAN. 


this  court  which  hold  that  the  states  may 
not,  as  a  condition  of  continuance  to  do  a 
business  in  the  state,  impose  a  tax  upon  the 
entire  capital. 

Galveston,  H.  &  S.  A.  R.  Co,  y.  Texas,  210 
U.  S.  217,  62  L.  ed.  1031,  28  Sup.  Ct. 
Rep.  638;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  209,  29  L.  ed.  164,  1  Inters. 
Com.  Rep.  382,  6  Sup.  Ct.  Rep.  826;  Phila- 
delphia k  S.  Mail  S.  S.  Co.  v.  Pennsylvania, 
122  U.  S.  326,  30  L.  ed.  1200,  1  Inters. 
Com.  Rep.  308,  7  Sup.  Ct.  Rep.  1118; 
Crutcher  ▼.  Kentucky,  141  U.  S.  47,  35 
L.  ed.  649,  11  Sup.  Ct.  Rep.  851. 

The  Pullman  Company  cannot  refuse  to 
do  a  local  business  in  the  state  of  Kansas, 
and  withdraw  from  the  state. 

Allen  y.  Pullman's  Palace  Car  Co.  191 
U.  S.  183,  48  L.  ed.  140,  24  Sup.  Ct.  Rep. 
39;  Pickard  y.  Pullman  Southern  Car  Co. 
117  U.  S.  34,  29  L.  ed.  785,  6  Sup.  Ct.  Rep. 
635. 

If  the  corporation  is  obliged  by  law  to 
act  as  a  common  carrier,  and  treat  all 
alike,  even  a  tax  upon  its  local  business, 
the  payment  of  which  is  made  a  condition 
of  the  continuance  of  the  corporation  to  do 
business  in  the  state,  would  be  unconstitu- 
tional, because  it  would  practically  compel 
the  corporation  to  withdraw  from  its  inter- 
state business,  and,  within  the  decisions  of 
this  court,  that  would  clearly  be  a  burden 
upon  interstate  commerce. 

Louisville  &  N.  R.  Co.  y.  Eubank,  184 
U.  S.  27,  46  L.  ed.  416,  22  Sup.  Ct.  Rep. 
277. 

When  it  comes  to  the  question  of  whether 
a  tax  is  a  burden  upon  interstate  com- 
merce, this  court  judges  for  itself  the  scope 
and  extent  of  such  statute. 

Galveston,  H.  k  S.  A.  R.   Co.  v.  Texas, 

supra;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165 

U.  S.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep. 

255;  Atchison,  T.  k  S.  F.  R.  Co.  v.  Matthews, 

174  U.  S.  96,  43  L.  ed.  009,  19  Sup.  Ct.  Rep. 

609;  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v. 

Board  of  Health,  118  U.  S.  455,  462,  30  L. 

ed.  237,  241,  6  Sup.  Ct.  Rep.  1114;  Schol- 

lenberger  y.  Pennsylvania,  171  U.  S.  1,  43 

L.  ed.  49,  18  Sup.  Ct.  Rep.  757 ;  Collins  v. 

New  Hampshire,   171   U.  S.   30,   43   L.  ed. 

^,  18  Sup.  Ct.  Rep.  768 ;  Hannibal  &  St. 

J.  R.  Co.  V.  Husen,  95  U.  S.  465,  473,  474, 

24  L  ed.  527,  531 ;  Chy  Lung  v.  Freeman, 

W  U.  S.  275,  23  L.  ed.  550;  Tick  Wo  v. 

Hopkins,  118  U.  S.  356,  366,  30  L.  ed.  220, 

225,  6  Sup.  Ct.  Rep.  1064. 

An  erroneous  view  of  the  Kansas  statute 
**^  the  supreme  court  of  Kansas  into  the 
*n^r  of  holding  that  their  construction 
y^  justified  by  the  decisions  of  this  court 
"»  Osborne  v.  Florida,  164  U.  S.  650,  41 
^ed.  586,  17  Sup.  Ct.  Rep.  214;  Pullman 
Co.  V.  Adams,  189  U.  S.  420,  47  L.  ed.  877, 


23  Sup.  Ct.  Rep.  494,  instead  of  within 
the  principles  of  Gibbons  v.  Ogden,  9  Wheat. 
1,  6  L.  ed.  23;  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  284,  21  L.  ed.  164; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  ed.  158,  1  Inters.  Com. 
Rep.  382,  5  Sup.  Ct.  Rep.  826;  Philadelphia 
&  S.  Mail  S.  S.  Co.  v.  Pennsylvania,  supra^ 
Fargo  y.  Michigan  (Fargo  v.  Stevens)  121 
U.  S.  230,  30  L.  ed.  888,  1  Inters.  Com.  Rep. 
51,  7  Sup.  Ct.  Rep.  857;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Texas,  supra,  as  to  a  tax 
upon  the  stock  of  a  corporation  being  a 
burden  upon  interstate  commerce,  and  with- 
in the  principles  laid  down  in  M'Culloch  y. 
Maryland,  4  Wheat.  429,  4  L.  ed.  607; 
Fargo  y.  Hart,  193  U.  S.  490,  48  L.  od. 
761,  24  Sup.  Ct.  Rep.  498;  Union  Refrig- 
erator Transit  Co.  v.  Kentucky,  199  U.  S. 
194,  50  L.  ed.  150,  26  Sup.  Ct.  Rep.  36,  4  A. 
&  £.  Ann.  Cas.  493;  Pullman's  Palace  Car 
Co.  y.  Pennsylvania,  141  U.  S.  18,  35  L.  ed. 
613,  3  Inters.  Com.  Rep.  595,  11  Sup.  Ct. 
Rep.  876;  Postal  Teleg.  Cable  Co.  v.  Adams, 
155  U.  S.  688,  39  L.  ed.  311,  5  Inters.  Com. 
Rep.  1,  15  Sup.  Ct.  Rep.  268,  360,  as  to 
burdens  which  may  be  laid  on  instrumen- 
talities of  interstate  commerce,  and  as  to 
taxation  of  property  beyond  the  jurisdiction 
of  the  state.  The  supreme  court  of  Kan* 
sas  held  that  the  state  statute  did  not  bur- 
den interstate  commerce.  That  court  could 
not  have  decided  the  case  adversely  to  the 
plaintiff  in  error  without  so  deciding  that 
Federal  question,  and  this  court,  therefore, 
has  jurisdiction  to  inquire  whether  the  su- 
preme court  of  Kansas  erred  in  that  hold- 
ing. 

Missouri,  K.  &  T.  R.  Co.  v.  Haber,  169 
U.  S.  613,  622,  42  L.  ed.  878,  881,  18  Sup. 
Ct.  Rep.  488;  Atlantic  Coast  Line  R.  Co. 
v.  Wharton,  207  U.  S.  328,  52  L.  ed.  230, 
28  Sup.  Ct.  Rep.  121;  Metropolitan  Nat. 
Bank  v.  Claggett,  141  U.  S.  520,  35  L.  ed. 
841,  12  Sup.  Ct.  Rep.  60. 

All  that  the  state  court  did  hold  was  that 
the  tax  imposed  a  condition  upon  corpora- 
tions continuing  to  do  business  "wholly 
within  the  state."  This  decision  was  con- 
trary to  its  previous  holding  in  the  case 
of  State  ex  rel.  Shawnee  County  Attorney 
v.  American  Book  Co.  65  Kan.  847,  69  Pac. 
563,  and  opposed  to  the  view  of  this  court 
in  the  Employers'  Liability  Cases  (Howard 
V.  Illinois  C.  R.  Co.)  207  U.  S.  463,  52  L. 
ed.  297,  28  Sup.  Ct.  Rep.  141. 

Messrs.  Charles  Blood  Smith,  Francis  6. 
Daniels,  and  Gustavus  S.  Fernald  also  filed 
a  brief  for  plaintiff  in  error: 

The  state  cannot  exact  from  the  Pullman 
Company,  as  a  condition  precedent  to  its 
doing  business  in  the  state,  a  tax  or  license 
fee  based  upon  the  entire  capital  stock  of 
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the  company,  when  more  than  99  per  cent 
of  its  capital  stock  is  in  use  elsewhere  than 
in  the  state  of  Kansas,  and  is  largely  em- 
ployed in  interstate  commerce  elsewhere 
than  in  Kansas. 

Judson,  Taxn.  §  169;  Home  Ins.  Ck>.  y. 
Morse,  20  Wall.  445,  22  L.  ed.  366 ;  La- 
fayette Ins.  Co.  V.  French,  18  How.  404, 
407,  16  L.  ed.  461,  452;  St.  Clair  v.  Cox, 
106  U.  S.  350,  356,  37  L.  ed.  222,  225,  1 
Sup.  Ct.  Rep.  354;  Barron  v.  Bumside, 
121  U.  S.  186,  200,  30  L.  ed.  916,  919,  1 
Inters.  Com.  Rep.  295,  7  Sup.  Ct.  Rep. 
931 ;  Norfolk  &  W.  R.  Co.  v.  Pennsylvania, 
13G  U.  S.  114,  34  L.  ed.  394,  3  Inters.  Com. 
Rep.  178,  10  Sup.  Ct.  Rep.  958;  Glouces- 
ter Ferjry  Co.  v.  Pennsylvania,  114  U.  S. 
196,  29  L.  ed.  158,  1  Inters.  Com.  Rep. 
382,  6  Sup.  Ct.  Rep.  826;  Fargo  v.  Hart, 
193  U.  S.  490,  48  L.  ed.  7G1,  24  Sup.  Ct. 
Rep.  498;  Ashley  v.  Ryan,  153  U.  S.  436, 
38  L.  cd.  773,  4  Inters.  Com  Rep.  664,  14 
Sup.  Ct.  Rep.  805 ;  Union  Refrigerator  Tran- 
sit Co.  V.  Kentucky,  199  U.  S.  194,  60  L.  ed. 
150,  26  Sup.  Ct.  Rep.  36,  4  A.  &  £.  Ann. 
Cas.  493 ;  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  8.  18,  35  L.  eC.  613,  3 
Inters.  Com.  Rep.  595,  11  Sup.  Ct.  Rep. 
876;  Postal  Telcg.  Cable  Co.  v.  Adams,  155 
U.  S.  G88,  696,  39  L.  ed.  311,  315,  5  Inters. 
Com.  Rep.  1,  16  Sup.  Ct.  Rep.  268,  360; 
Colorado  v.  Pullman  Co.  (1905,  C.  C.  D. 
Colo.). 

The  court  will  look  to  the  substance  rath- 
er than  to  forms, — to  what  an  enforcement 
of  the  law  would  really  do,  rather  than  to 
what  the  law  itself  may  say  it  would  do. 

Ashley  v.  Ryan,  supra;  Galveston,  H.  &. 
S.  A.  R.  Co.  V.  Texas,  210  U.  S.  217,  52  L. 
ed.  1031,  28  Sup.  Ct.  Rep.  G38;  Philadel- 
phia &  S.  Mail  S.  S.  Co.  v.  Pennslvania,  122 
U.  S.  326,  30  L.  ed.  1200,  1  Inters.  Com. 
Rep.  308,  r  Sup.  Ct.  Rep.  1118;  Postal 
Teleg.  Cable  Co.  v.  Taylor,  192  U.  S.  64,  73, 
48  L.  ed.  342,  346,  24  Sup.  Ct.  Rep.  208; 
Postal  Teleg.  Cable  Co.  v.  Adams,  supra; 
Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594-598,  33  L.  ed.  1025-1029,  10  Sup.  Ct. 
Rep.  593. 

The  protection  from  state  i  terference 
with  interstate  commerce,  secured  by  the 
Constitution,  ct^fi.^cs  to  be  of  force  if  the 
state  may  do  indirectly  that  which  it  may 
not  do  directly. 

Brown  v.  Maryland,  12  Wheat.  419,  6 
L.  ed.  678;  Home  Ins.  Co.  v.  New  York, 
134  U.  S.  598,  33  L.  ed.  1029,  10  Sup.  Ct. 
Rep.  593;  Gibbons  v.  Ogden,  9  Wheat.  1, 
6  L.  ed.  23. 

This  court  has  plainly  pointed  out  the  dis- 
tinction between  corporations  engaged  in  in- 
terstate commerce,  and  having  a  quasi  pub- 
lic   character,    and    corporations    organized  I 
to  conduct  strictly  private  business. 
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New  York  v.  Roberts,  171  U.  S.  658,  661, 
664,  43  L.  ed.  323,  324,  326,  19  Sup.  Ct  Bep^ 
68. 

It  is  held  not  to  be  a  violation  of  the 
commerce  clause  of  the  Constitution  for  a 
state  to  tax,  as  property,  the  instrumental- 
ities of  interstate  commerce  having  a  fixed 
situs  within  her  limits,  or  an  average  quan- 
tity, as  in  Pullman  v.  Pennsylvania,  supra, 
but  to  entitle  a  state  to  tax  such  instra- 
mentalities  there  must  be  attached  to  them 
all  the  conditions  necessary  to  render  prop- 
erty subject  to  taxation,  as  location  and 
jurisdiction  of  the  taxing  power. 

St.  Louis  V.  Wiggins  Ferry  Co.  II  Wall.  428, 
20  L.  ed.  192j  Louisville  &  J.  Ferry  Co. 
V.  Kentucky,  188  U.  S.  385,  47  L.  ed.  613, 
23  Sup.  Ct  Rep.  463;  Adams  Exp.  Ca 
V.  Ohio  State  Auditor,  165  U.  S.  194,  41 
L.  ed.  683,  17  Sup.  Ct  Rep.  306;  Fargo 
V.  Hart;  Union  Refrigerator  Transit  Co.  y. 
Kentucky;  and  Gloucester  Ferry  Co.  v. 
Pennsy  1  vani  a, — supra. 

Any  burden  laid  on  such  instrumental- 
ities, except  under  the  rule  as  laid  down  by 
this  court,  is  an  interference  with  and  a 
burden  upon  interstate  commerce.  When- 
ever a  state  attempts  to  impose  such  a  bur- 
den in  any  form,  with  the  sole  exception 
of  regulations  necessary  to  the  health  and 
safety  of  the  people,  there  is  a  collision 
between  Federal  and  state  power,  and  the 
state  regulation  must  yield. 

Pickard  v.  Pullman  Southern  Car  Co. 
117  U.  S.  34,  29  L.  ed.  785,  6  Sup.  Ct  Rep. 
035;  Norfolk  &  W.  R.  Co.  v.  Pennsylvania, 
supra;  Crutcher  v.  Kentucky,  141  U.  S. 
47,  35  L.  ed.  649,  11  Sup.  Ct  Rep.  851; 
Postal  Teleg.  Cable  Co.  v.  Adams;  Gibbons 
V.  Ogden;  and  Gloucester  Ferry  Co.  v.  Penn- 
sylvania,— supra;  Fargo  v.  Michigan  (Far- 
go V.  Stevens)  121  U.  S.  230,  30  L.  ed. 
888,  1  Inters.  Com.  Rep.  51,  7  Sup.  Ct  Rep. 
857;  Pullman  Co.  v.  Adams,  189  U.  8.  420, 
47  L.  ed.  877,  23  Sup.  Ct.  Rep.  494;  Phila- 
delphia &  S.  Mail  S.  S.  Co.  v.  Pennsylvania, 
supra. 

The  instrumentalities  of  commerce  are  a 
part  of  the  commerce. 

Gibbons  v.  Ogden,  supra. 

Vehicles  are  esf>ential  to  transportation, 
and  cars  are  essential  to  some  forms  of 
transportation;  applied  to  such  forms  of 
interstate  transportation,  cars  are  essentials 
of  commerce. 

Crandall  v.  Nevada,  6  Wall.  35,  18  L. 
ed.  745;  Philadelphia  &  S.  Mail  S.  S.  Co.  T. 
Pennsylvania,  supra. 

If  one  state  (other  than  the  home  state) 
may  tax  the  instrumentalities  of  interstate 
commerce  not  located  within  her  limits, 
but  largely  located  and  used  in  all  the 
other  states  of  the  Union,  as  are  those  of 
the  plaintiff  in  error,  then  each  state  maj 
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IMM.  FUU.1IAII  Co.  1,  Kanbab  ex  bel.  Colbuak. 

do  the  lame,  therclij  taxing  all  the  capital        Mi.  Fred  S.  Jarkson  arf^cd  the  cause, 
ttock  as   many  times  ai   tlicrc  are   statca;    and,  witli  Ikfr.  C.  C.  Coleman,  Bled  a  hr'ui 
and  the  aggregote  action  of  all  tlie  states    for  defendant  in  error: 

would  not  only  burden  and  impede,  but  ac-        The  construction  of  the  state  atntutcs  i* 
tuallj  prohibit  and  destroy,  that  fcntiire  of    a  question  for  the  state  courts  alone. 
interstate  commerce  now  carried  on  by  the        M'Bride  v,   Hoey,   11   Pet.   107,   0   L.  ed. 
defendant  company,  and  which  may  be  con'    G73;   Bank  of  West  Tennessee  t.   Citieens' 
trolled  and  regulated  by  CoDgrcss  alone.        Bank,  13  Wall.  432,  20  L.  ed.  514;  Ilarriiton 
Brown  v.  Maryland,  supra;   Hays  v.  Pa-    v.  Myer,  62  U.  S.  Ill,  23  L.  ed.  000;  Com- 
elfle  Mail  G.  S.  Co.  17  How.  500,  15  L.  ed.    "lercial   Bank  v.  Buokingliam,  5  How.  317, 
254;   Morgan  v.  Parham,  10  Wall.  471,  21     '2   L.   ed.    IGO;    Nonconiiali   Tuinp.   Co.   v. 
L.  ed.  303;   Com.  y.  Standard  Oil   Co.  101    Tennessee,   131    U.   S.  dviii.  Appx.   and  24 
Pa.  119;  Wabash  St.  L.  t  P.  R.  Co.  t.  Illi-    L.   ed.   30S;    Sm.Iey   v.   Kansas,    1UQ   V.   S. 
noi»,  US  U.  S.  573,  30  L.  ed.  240,  1  Inter.,    "'i  "  L.  ed.  540    25  Sup.  Ct.  Hep.  28!). 
Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4;  Gloucester      ,^'f   ^'■''"'■'"e   "f   V"'*"',  ■"'"'  }'T'^ 
_         ,,         L  1       ■        J  ni.-i    1  I  I.-      which  constitute  the  frnnchinc*  of  the  cor- 

Ferry  t«.y   Pennsylvama  and  Philadelphia  .^^^  ^^  ^^,^^^  resting  entirely  within 

*a  M«,l  B.  8.  Co.  V.  Pennsylvania,  snpro^    [^^  ^„j^^,  ^^  y,^  legislature,  and  may  b. 
The  K.n.M  statute  should   be  co„stn,cd    „„„,^,„i„j  by  „„y  ^^^i,  conditions  as  the 
as  requirinR  a  levy  of  tlie  Ins  only  upon  the    ip^,isi„tu,e  may  think  suitable  to  the  public 
capital  stock  cmploycil  in  this  state.  interest  and  Tiiiltcy. 

Com.   T.   Standard   Oil   Co.;    Colorado   v.        Horn  Silver  Min.  Co.  v.  New  York,  143 
Pullman   Co.;   Ashley  t.   Ryan;   and  Union    u.  S.  3^),  30  L.  ed.  104,  4  Inters.  Com.  Uep. 
Refrigerator  Transit  Co.  V.  Kentucky, —  su-    .-)7,    12   Sup.    Ct.    Rpp.   403;    New   York   v. 
pra;  Postal  Teleg.  Cable  Co.  v.  Adams,  165    Roliorts,  ITl   U.  S.   Itlil,  43  L.  cd.  324,  19 
U.S.  688,  30  L.  ed.  311,  5  Inters.  Com.  Rep.    Sup.   Ct.   Itep.   6H;    Miiinl   v.    Philndcl|.bin, 
1,  15  Sup.  Ct.  Rep.  208,   300.  W.  &  B.  R.  Co.  IS  Wall.  200,  21  L.  ed.  B.S8. 

The    construction    placed   upon    the    act-      Has  a  foreign  ciirp.inition  greater  rights 
of   the    legislature   by   the   decision   of   tlic    '"  "gainst  the   slnte,  and  greater   frce-lom 
supreme   court   of   Kansas   renders   the   act    •""'«'■  "»  '»""-  "lan  one  of  its  own  cren- 
uneonstitutional    and   void,   because,   as   so    *'""  *     ""*'  "'«  »•"**■  ''"""■*  °">'  "■*'"* 
construed,  it  impairs  the  obligation  of  con-    '"^^  P*"™'^  '  foreign  corporation  to  trana- 
,      ,         li.    ,       ■         .1       J  ,      ,     .      ,    -,      act   buBincBB   which    is    wliolly    within    its 
tracts.      It   deprives    the    defendant   of   its     ....  ..  ,  -  ,     -^  ,/   -  . 

...      .     ,  ,  .  luriadiction,    winch    it    would    deny    to    a 

property  without  due  process  of  law.  and  ;„„,,„„  „,  jt,  „^,„  „^„tiou  witlmut  the 
denies  to   the   defendant   the   equal    P'otec-  '  _,^^^   ^,   t^^   ,^,     j^^   „„j   ,„^   „„^ 

tion  of  the  laws,  in  violation  of  the  ii>i-|,t«tement  of  the  question  couii>el  a  nega- 
pairment   clause   and   of   the    14tli   Ainend-tj,.^   answer! 

ment  and  of  the  commerce  cluuse  of  thcT  II„rn  Silver  Min.  Co.  v.  New  Ynik.  supra; 
Constitution  of  the  United  States,  and  of|p(,stal  Telcg.  Cable  Co.  v.  Norfolk,  101  Va. 
the  acts   of   Congress  passed   in   pursuance    |25,  43  S,  K.  207. 

thereof.  .    The   mere   fact   that   indirectly  ond   inci- 

Lapsley  v.  Brasheara.  4  Litt.  (Ky.)  S3;, Mentally  the  etTect  of  the  enfoipemeiit  of 
Louisiana  v.  Jumel,  107  U.  S.  711,  27  L.  the  slate  law  upon  a  subject- mntti^r  nithin 
ed.  448,  2  Sup.  Ct.  Rep.  128;  Green  v.  Riil-'the  state's  jurisdiction  may  cause  ctpen^a 
die,  8  Wheat.  1,  5  L.  ed.  547;  Von  KoITnian !  "  inconvenience  to  the  iK..r«<.n  or  corimra- 
v.  Quincy,  4  Wall.  535.  18  L.  cd.  403;  Bron- :  t'°"  "l"""  ''i''^''  ■"<^'>  enforcement  operate* 
son  V.  Kintie,  1  How.  311,  11  L.  ed.  143;  n,'*'*"  ""*■  «"'')"'•  "'=  '""'  ^°  *''«  "itieism 
McCraeken  v.  Havward.  2  How.  G08,  11  1..:::"""  '*  tf''"  "i'^out  due  process  o  law. 
«4.  3»7;  Den  ex  dom.  Iferdan  v.  Van  Rii.er.  Rl«tntes  have  been  auslnined  atininst  tin. 
16  N.  J.  L.  11;  Woodruir  v.  State.  3  Ark.  "  ■i-'t'""'  "^^"^'»t(  »  '■'■"g*  '"'  »>'«  «»• 
285;  Commercial  Bank  v.  State,  12  Miss.  f,"  1  .  uirv  Wcsle^^^^^  Tele"  Co  148 
439;  E-J^-'di  V.  Kcarzey  90  U.  8.  SU.".,  j,  ^  {>■',  37  L.  ed.  .180,  13  Su,rct."Rep. 
24  I»  ed.  793;  Bedford  v.  Eastern  Bldg.  &  .a-.  p,|,(ni  Tpip„  r,],|„  r„  y  itnltiuiore 
1*   Aaso.   181   U.  S.  227,   45  L.  ed.   831,  21        '  ' 


56  U.   S.  -iin,  ;1U  I,,  ed.  3!)n, 


Sup.  Ct.  Rep.  S97;  Securily  Sav.  ft  L.  Asso.    jj^p    350'   ^Vc'slern    i;.   TeUff.   Co.   v.   New 
».  Elbert,  153  Ind.  198,  54  N.  E.  753;  Sen-    ,[„pp    jgj  j;    s.  427,  47  L.  ed.  244,  23  Sup. 


board  Air  Line  R.  Co.  v.  Kailroad  Conim 


Ct.  Rep.  204. 


iion,  155  Fed,  702;   Chicago,  R.  I.  A  P.  R.  And   requiring  wires  to  be  placed  undcr- 

Co,    V.    Ludwig,    136    Fed.    132;    American  ground. 

Smelting  ft  Ref.  Co.  v.  Colorado,  204  U.  S.  New    York    en    ret.    New    York    Kleclric 

103,  SI    L,  ed.   303,  27   Sup.  Ct.  Rep.   199,  Lines  Co.  v.  Squire,  145  U.  S.  175,  30  L.  ed 

t  A.  ft  R.  Ann.  Cas.  978.  006,  12  Sup.  CL  Rep..880. 
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Any  effect  which  is  merely  indirect  and 
incidental  is  not  within  the  constitutional 
prohibition. 

Pabst  Brewing  Co.  ▼.  Crenshaw,  198  U. 
S.  17-30,  49  L.  ed.  925-931,  25  Sup.  Ct. 
Rep.  552;  Lumberville  Delaware  Bridge  Co. 
V.  State  Assessors,  55  N.  J.  L.  529, 25  L.R.A. 
134,  26  Atl.  711. 

The  only  serious  questions  are:  Does 
the  statute  in  question  apply  only  to  the 
business  of  this  company  within  the  state? 
Does  it  provide  for  its  enforcement  without 
prohibiting  or  hindering  the  interstate  bus- 
iness of  the  company?  If  those  questions 
can  be  answered  in  the  affirmative,  the  law 
is  not  unconstitutional,  and  has  been  uni- 
formly sustained. 

Ratterman  v.  Western  U.  Teleg.  Co.  127 
U.  S.  4J],  32  L.  ed.  229,  2  Inters.  Com. 
Rep.  59,  8  Sup.  Ct.  Rep.  1127;  Western  U. 
Teleg.  Co.  v.  Atty.  Gen.  125  U.  S.  530,  31 
L.  ed.  790,  8  Sup.  Ct.  Rep.  901 ;  Western  U. 
Teleg.  Co.  v.  New  York,  3  L.R.A.  449,  2 
Inters.  Com.  Rep.  533,  38  Fed.  552;  Min- 
neapolis k  St.  L.  R.  Co.  V.  Beckwith,  129 
U.  S.  26,  32  L.  ed.  585,  9  Sup.  Ct  Rep. 
207;  Sanford  v.  Poe,  60  L.R.A.  641,  16 
C.  C.  A.  305,  37  U.  S.  App.  378,  69  Fed. 
546. 

The  state  has  the  exclusive  right  to  de- 
termine the  manner  in  which  it  shall  exer- 
cise its  authority  over  such  cori)orations, 
and  the  Federal  court  will  not  interfere 
with  the  state  in  the  honest  exercise  of  its 
discretion  in  an  attempt  to  regulate  a  cor- 
poration engaged  in  both  foreign  and  do- 
mestic commerce,  when  tlie  regulation  is 
an  evident  .attempt  to  regulate  only  the 
domestic  business  of  such  cor])oration. 

Western  U.  Teleg.  Co.  v.  Atty.  Gen.  and 
Minot  V.  Philadelphia,  W.  &  B.  R.  Co., 
supra;  Ashley  v.  Ryan,  153  U.  S.  436,  38 
L.  ed.  773,  4  Inters.  Com.  Rep.  664,  14 
Sup.  Ct.  Rep.  865;  Honduras  Commercial 
Co.  V.  State  Assessors,  54  N.  J.  L.  278; 
Henderson  Bridge  Co.  v.  Kentucky,  166  U. 
8.  150,  41  L.  ed.  953,  17  Sup.  Ct.  Rep.  532; 
Louisville  &  J.  Ferry  Co.  v.  Kentucky,  188 
U.  S.  385,  47  L.  ed.  513,  23  Sup.  Ct.  Rep. 
463;  Pembina  Consol.  Silver  Min.  k  Mill. 
Co.  V.  Pennsylvania,  125  U.  S.  181-190, 
31  L.  ed.  650-654,  2  Inters.  Com.  Rep.  24, 
8  Sup.  Ct.  Rep.  737 ;  Postal  Teleg.  Cable  Co. 
V.  Charleston,  153  U.  S.  692,  38  L.  ed.  871, 
4  Inters.  Com.  Rep.  637,  14  Sup.  Ct.  Rep. 
1094;  Postal  Teleg.  Cable  Co.  v.  Norfolk, 
supra;  State  ex  rel.  Coleman  v.  Western 
U.  Teleg.  Co.  75  Kan.  609. 

58]     *Mr.    Justice    Harlan   delivered    the 
opinion  of  the  court: 

This  is  a  proceeding  in  quo  warranto,  in- 
stituted by  the  state  in  the  supreme  court 
of  Kansas  against  the  Pullman  Company, 
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a  corporation  of  Illinois,  in  which  the  state^ 
by  its  petition,  prays  that  the  defendant  be 
required  to  show  by  what  authority  it  exer- 
cises within  Kansas  the  corporate  right  and 
power  of  charging  compensation  for  the  use 
of  reserved  seats  in  its  cars  by  day  and  sleep* 
ing  berths  during  the  night,  and  of  serving 
meals  in  its  dining  cars  within  the  state 
of  Kansas,  such  services,  it  is  alleged,  be- 
ing rendered  to  and  said  feei|  being  collect- 
ed from  passengers  transferring  upon  rail- 
roads from  places  within  the  state  to  other 
places  within  the  state;  and  that  it  be 
adjudged  that  the  defendant  has  no  authori- 
ty of  law  for  the  performance  of  such  cor- 
porate acts,  powers,  franchises,  and  business 
in  the  state  of  Kansas,  and  be  ousted  of 
and  from  the  exercise  within  the  state  of 
the  said  corporate  rights  and  franchises, 
and    of   receiving  compensation    therefor. 

On  the  petition  of  the  company  the  case 
was  removed  to  the  circuit  court  of  the 
United  States,  but  that  court  remanded  it 
to  the  state  court,  where  the  defendant  filed 
an  answer'  resisting  the  relief  asked  on  va- 
rious grounds,  one  of  which  was  that  such 
relief  could  not  be  granted  consistently  with 
the  power  of  Congress  to  regulate  commerce 
among  the  several  states,  or  with  rights  be- 
longing to  the  defendant  under  the  Consti- 
tution of  the  United  States.  A  demurrer  to- 
the  answer  was  sustained,  and  a  decree  ren- 
dered by  which  it  was  adjudged  that  the 
Pullman  Company  be  ousted,  prohibited,  re- 
strained, and  enjoined  from  transacting,  as- 
a  corporation,  any  business  of  a  domestic  or 
intrastate  character  within  the  state  of 
Kansas.  The  decree  declared  that  it  should 
in  nowise  affect  or  restrict  the  interstate 
business  of  the  company,  nor  affect  any  of 
its  contracts,  obligations,  or  corporate  du« 
ties  with  or  to  the  government  of  the  Unit- 
ed States. 

The  business  of  the  Pullman  Company  un- 
der its  charter,  *was  that  of  furnishing  [59- 
slecping,  parlor,  and  tourist  cars  on  rail- 
roads, the  company  reserving  to  itself  the 
right  to  charge  a  certain  price  for  the  use  of 
reserved  seats  in  such  cars  during  the  day- 
time and  sleeping  berths  during  the  night. 
The  company's  business  extended  through- 
out the  United  States,  where  any  trunk  line 
railroad  was  operated.  It  is  not  necessary 
to  go  into  detail  as  to  the  mode  in  which 
that  business  was  conducted,  further  than 
to  say  that  the  business  was  and  is  prinei- 
pally  that  of  interstate  commerce. 

This  case  arises  under  the  statute  of  Kan- 
sas which  was  examined  in  Western  U. 
Teleg.  Co.  v.  Kansas,  recently  decided,  [21^ 
U.  S.  1,  ante,  355,  30  Sup.  Ct.  Rep.  190 J 
Laws  of  Kansas,  Special  Session,  1898,  p.  30; 
Kan.  Gen.  Stat.  1901,  title,  **Corporations,"^ 
p.  280;    Id.   1905,  same  title,  p.  284.     Th# 
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only  provisions  of  that  statute  which  need 
be  recalled  for  the  purposes  of  this  opinion 
are  these:      "Each   corporation   which   has 
received   authority  from   the    [state]    char- 
ter board  to  organize  shall,  before  filing  its 
charter  with  the  secretary  of  state,  as  pro- 
vided by  law,  pay  to  the  state  treasurer  of 
Kansaa,  for   the   benefit   of   the  permanent 
school  fund,  a  charter  fee  of  1/10  of  1  per 
cent  of  its  authorized  capital,  upon  the  first 
$100,000  of  its  capital  stock,  or  any  part 
thereof ;  and  upon  the  next  $400,000,  or  any 
Iiart  thereof,  1/20  of  1  per  cent;  and  for 
each  million  or  major  part  thereof  over  and 
above  the   sum   of  $500,000,  $200,    .     .     . 
In  a^Mition  to  the  charter  fee  herein  provid- 
ed, the  secretary  of  state  shall  collect  a  fee 
of  $2.50  for  filing  and  recording  each  charter 
containing  not  to  exceed  ten  folios,  and  an 
additional  fee  of  25  cents  for  each  folio  in 
excess  of  ten  contained  in  any  charter.    The 
fee  for  filing  and  recording  a  charter  shall 
also  entitle  the  corporation   to  a  certified 
copy  of  its  charter.     All  the  provisions  of 
this  act,  including  the  payment  of  the  fees 
herein  provided,  shall  apply  to  foreign  cor- 
porations   seeking    to   do    business   in    this 
state,  except  that,  in  lieu  of  their  charter, 
60]  they  shall  file  with  the   'secretary  of 
state  a  certified  copy  of  their  charter,  exe- 
cuted by  the  proper  officer  of  the  state,  ter- 
ritory,   or    foreign    country    under    whose 
laws  they  are  incorporated;  and  any  corpo- 
ration spplying  for  a  renewal  of  its  charter 
shall  comply  with  all  the  provisions  of  this 
act  in  like  manner,  and  to  the  same  extent, 
as  is  herein  provided  for  the  chartering  and 
organizing  of  new  corporations."  "Any  cor- 
poration organized   under  the  laws  of  an- 
other  state,   territory,   or   foreign   country, 
and  authorized  to  do  business  in  this  state, 
^liall  be  subject  to  the  same  provisions,  ju- 
<iicial  control,  restrictions,  and  pcnnltics,  ex- 
c^»pt  as  herein  provided,  as  corporations  or- 
^jinized  under  the  laws  of  this  state."     Id. 
$^    1264,    1267. 

Proceeding  under  the  statute  of  Kansas, 
fclie  Pullman  Company  made  written  appli- 
tion  to  the  charter  board  for  permission 
D  engage  in  business  in   that  state.     The 
1)plication  was  granted,  and  the  board  made 
lie  following  order:      **The   board    having 
aider  consideration  the  application  of  the 
iillman    Company,   a    foreign    cor[Joration 
^^anized   under  the  laws  of  the  state  of 
^linois,  for  leave  to  transact  the  business  of 
sleeping  car  company  in  the  state  of  Kan- 
;  and  it  appearing  that  said  foreign  cor- 
ration    has,    in   due    form    of    law,    filed 
ith    the    secretary    of    state    a    certified 
py  of  its  charter,  executed  by  the  proper 
officers  of  the  state  of  its  domicil,  and  the 
^'itten  consent,  irrevocable,  of  said  corpo- 
^tion    that    actions  may    be    commenced 


against  it  in  the  proper  court  of  any  coun- 
ty in  this  state  in  which  tne  cause  of  ac- 
tion may  arise,  accompanied  by  a  duly  certi- 
fled  copy  of  the  resolution  of  the  board  of 
directors  of  said  corporation,  authorizing  the 
proper  oflicers  to  execute  the  same,  it  is, 
upon  motion,  thereupon  ordered  that  said 
application  be  granted,  and  that  said  ap- 
plicant be  authorized  and  empowered  to 
transact  the  business  of  operating  sleeping 
cars,  dining  cars,  tourist  cars,  and  other 
cars  within  the  state  of  Kansas,  and  receiv- 
ing money  for  such  services,  and  transacting 
within  the  state  its  business  of  a  sleeping 
car  and  transportation  company,  provided, 
that  this  order  shall  not  take  effect  and  no 
*oertificate  of  such  authority  sImH  issue  [61 
or  be  delivered  to  said  company  unlil  such 
applicant  shall  have  paid  to  the  state  treas- 
urer  of  Kansas,  for  the  benefit  of  the  per' 
manent  school  fund,  the  sum  of  $lj,S00, 
being  the  charter  fees  provided  by  law,  ncc* 
essary  to  be  paid  by  the  corporation  with  a 
capital  of  974,000,000,  seeking  to  transact 
business  tcithin  this  state.  It  is  further 
understood,  ordered,  and  provided  thiit  nrt'i- 
ing  herein  contained  shall  apply  to  nor  be 
construed  as  restricting  in  anywise  the 
transaction,  by  said  applicant,  of  iU  inter- 
state business;  but  that  this  grant  of  au« 
thority  and  requirement  as  to  payment  re- 
late only  to  the  business  transacted  wholly 
within  the  state  of  Kansas." 

We  have  seen  from  the  provisions  of  the 
statute,  as  set  forth  in  VN'estern  U.  Teleg. 
Co.  V.  Kansas,  that  it  is  made  a  condition 
of  the  right  of  a  foreign  corporation  seek- 
ing to  do  local  business  in  Kansas,  that  it 
should  apply  to  the  state  charter  board  for 
permission  to  do  so.  It  is  also  prescribed 
as  a  condition  of  the  right  of  a  foreign  cor- 
poration to  do  intranstate  business  in  Kansas 
that  it  shall  pay  not  only  an  application  fee 
of  $25,  but  a  charter  fee  **of  l/tO  of  1  per 
cent  of  its  authorized  capital  upon  the  first 
$100,000  of  its  capital  stock  or  any  part 
thereof :  and  upon  the  next  $400,000,  or  any 
part  thereof,  1/20  of  1  per  cent;  and  fi»r 
each  null  ion  or  major  part  thereof  over  and 
above  the  sum  of  $500,000,  $200." 

The  Pullman  Company  is  admittedly  en- 
gaged, as  it  has  been  continuously  for  many 
years,  in  comnicree  among  all  the  states  of 
the  Union,  as  well  as  in  intrastate  business 
in  Kansas.  The  charter  board,  we  have  seen, 
gave  it  permission  te  engage  in  intrastate 
business  in  Kansas  on  condition  that  it 
should  pay  to  the  state  treasurer  for  the 
benefit  of  the  permanent  school  fund  of  the 
state,  as  a  charter  fee,  the  sum  of  $14,800, 
which  is  the  prescribed  statutorj*  per  cent 
of  the  company's  authorized  capital,  repre- 
senting all  of  its  property  and  interests 
everywhere,  in  and  out  of  the  state,  and  all 
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62]  its  'business,  both  interstate  and  intra- 
state. It  does  not  appear  how  much  of  the 
single  ''fee"  demanded  by  the  state  is  to  be 
referred  to  the  interstate  business  of  the 
company,  nor  how  much  to  its  property  out- 
side of  the  state^  nor  what  part  has  refer- 
ence to  its  intrastate  business,  or  to  its 
property  within  the  state. 

The  Pulhnan  Company  refused  to  pay  the 
fee  so  demanded,  upon  the  general  ground, 
among  others,  that  the  state  could  not,  con- 
sistently with  the  Constitution  of  the  United 
States  or  with  the  company's  rights  under 
the  Constitution,  make  it  a  condition  of  its 
doing  intrastate  business  in  Kansas,  that 
the  company  should  pay,  in  the  form  of  a 
fee,  a  speci^ed  per  cent  of  all  its  authorized 
capital ;  that  such  a  fee  necessarily  operated 
as  a  burden  on  the  company's  interstate 
business  as  well  as  a  tax  on  its  property  in- 
terests outside  of  the  state,  and  was  hostile 
to  its  constitutional  right  of  exemption  from 
local  taxation  in  reference  to  its  property 
beyond  the  jurisdiction  oi  the  state. 

For  the  reasons,  and  under  the  limita- 
tions, expressed  in  the  opinion  delivered  in 
Western  U.  Teleg.  Co.  v.  Kansas,  and  with- 
out expressing  any  opinion  upon  questions 
raised  by  the  pleadings,  but  not  covered 
by  this  opinion,  we  hold,  1.  That  the  Pull- 
man Company  was  not  bound  to  obtain  the 
permission  of  the  state  to  transact  interstate 
business  within  its  limits,  but  could  go  into 
the  state,  for  the  purjwses  of  that  business, 
without  liabilitv  to  taxation  there  with  re- 
spect  to  such  business,  although  subject  to 
reasonable  local  regulations  for  the  safety, 
comfort,  and  convenience  of  the  people  which 
did  not,  in  a  real,  substantial  sense,  burden 
or  rc^julate  its  interstate  business,  nor  sub- 
ject its  proj>erty  interests  outside  of  the 
state  to  taxation  in  Kansas.  2.  That  the  re- 
(juirement  tliat  the  company,  as  a  condition 
of  its  right  to  do  intrastate  business  in 
Kansas,  sliould,  in  the  form  of  a  fee,  pay 
to  the  state  a  specified  per  cent  of  its  au- 
thorized ca])ital,  was  a  violation  of  the  Con- 
stitution of  the  United  States,  in  that  such 
63]  a  single  fee,  based  *as  it  was  on  all  the 
property  interests,  and  business  of  the  com- 
pany, within  and  out  of  the  state,  was,  in  ef- 
fect, a  tax  both  on  the  interstate  business  of 
that  company,  and  on  its  property  outside  of 
Kansas,  and  compelled  the  company,  in  or- 
der that  it  might  do  local  business  in  Kan- 
sas in  connection  with  its  interstate  busi- 
ness, to  waive  its  constitutional  exemption 
from  state  taxation  on  its  interstate  busi- 
ness and  on  its  property  outside  of  the 
state,  and  contribute  from  its  capital  to  the 
support  of  the  public  schools  of  Kansas; 
that  tlie  state  could  no  more  exact  such  a 
waiver  tlian  it  could  prescribe  as  a  condi- 
tion of  the  company's  right  to  do  local 
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business  in  Kansas  that  it  agree  to  waive 
the  constitutional  guaranty  of  the  equal 
protection  of  the  laws,  or  the  guaranty 
against  being  deprived  of  its  property  other- 
wise than  by  due  process  of  law.  3.  That  a 
decree  ousting  and  prohibiting  the  company 
from  doing  intrastate  business  in  Kansas 
was  improperly  granted,  the  aid  of  the  court 
shcoild  have  been  refused  and  the  bill  dis- 
missed, because  a  decree  such  as  the  state 
asked  would,  in  effect,  have  recognized  the 
validity  of  a  condition  which  the  state  could 
not  constitutionally  prescribe  under  the 
guise  of  a  fee  for  permission  to  do  intra- 
state business. 

Mr.  Justice  Moody  heard  the  argument 
of  this  case,  participated  in  its  decision,  and 
approves  this  opinion. 

On  the  authority  of  Western  U.  Teleg. 
Co.  V.  Kansas,  and  for  the  reasons  and  with 
the  reservations  therein  set  forth  in  the 
opinion  in  that  case,  the  decree  must  be  re- 
versed and  tlie  cause  remanded  for  such  fur- 
ther proceedings  as  may  be  consistent  with 
this   opinion. 

It  is  so  ordered. 

Mr.  Justice  White,  concurring: 
It  is  not  disputed  that  the  Pullman  Com- 
pany, many  years  ago,  entered  Kansas,  and 
has  since  therein  operated  its  cars  for  the 
purposes  of  interstate  as  well  as  local  busi- 
ness. Although  the  cars,  in  passing  in  and 
out  of  the  state,  may  not  have  been  con- 
stantly tlie  same,  it  was  long  ago  settled 
(Pullman's  Palace  'Car  Co.  v.  Pennsyl-  [64 
vania,  141  U.  S.  18,  35  L.  ed.  613,  3  Inters. 
Com.  Rep.  595,  II  Sup.  Ct.  Rep.  876)  that  a 
proportionate  number  of  the  cars  so  used  are 
to  be  considered  as  having  a  definite  situs 
in  the  state,  and  therefore  as  property  per- 
manently therein,  subject  to  the  power  of 
the  state  to  tax.  Taking  this  rule  into  con- 
sideration, in  my  opinion  the  case  is  con- 
trolled by  the  reasons  given  for  my  concur- 
rence in  the  Western  Union  Case.  That  is 
to  say,  as  a  due  proportion  of  the  cars  of 
the  Pullman  Company  used  in  the  state  of 
Kansas  were  there  permanently,  I  am  not 
able  to  conclude  that  the  company  or  its 
property  were  not  permanently  in  the  state, 
and,  hence,  that  such  property  can  be  taken 
by  the  state  without  due  process  of  law, 
as  a  condition  of  the  right  to  bring  the 
property  into  the  state  and  there  carry  on 
local  business.  To  so  hold  without  over- 
ruling Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania and  the  many  cases  which  have  fol- 
lowed it  would  be  to  place  the  court  in  the 
position  of  saying,  on  the  one  hand,  for 
the  purpose  of  upholding  the  state's  lawful 
power  of  taxation,  that  the  property  of  the 
company  was  permanently  in  the  state,  and, 
on  the  other,  of  deciding,  for  the  purpose 
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of  enabling  the  state  to  impose  an  uncon- 
stitutional tax,  that  the  company  was  out- 
side of  the  state  and  had  no  property  per- 
manently employed  in  carrying  on  business 
therein.  True  it  is  that  my  concurrence  in 
the  Western  Union  Case  was  placed  upon 
the  ground  that  the  company  was  in  the 
state,  and  consequently  was  not  subject  to 
be  dealt  with  upon  the  fictitious  assump- 
tion that  such  was  not  the  fact.  However, 
it  was  also  said  that  I  did  not  dissent  from 
the  fundamental  application  which  the  court 
made  of  the  commerce  clause  of  the  Consti- 
tution. As  the  reasons  for  this  statement 
difTered  somewhat  from  those  expressed  by 
the  court  in  its  opinion,  it  to  me  seems,  in 
view  of  the  importance  of  the  subject,  that 
it  is  my  duty  now  to  state  as  briefly  as 
possible  my  reasons  for  thinking  that  the 
tax  in  question  is  repugnant  to  the  com- 
merce clause  of  the  Constitution,  even  un- 
der the  assumption  that  the  corporation 
€5]  and  its  property  *werc  out  of  the  state, 
and  that  the  tax  is  a  condition  aflixed  to  the 
privilege  of  coming  in  to  do  a  local  business, 
and  may  therefore  be  escaped  by  not  doing 
such  business. 

The  conflict  of  opinion  as  to  the  decisive 
efTect  of  certain  prior  decisions  of  the  court 
exacts  that  the  principles  wliich  this  case 
involves  should  be  first  definitely  brought 
into  view  in  order  that  the  appositeness  of 
the  cases  referred  to  may  be  determined  in 
the  light  of  the  true  doctrine  by  which  the 
case  should  be  controlled.  I  therefore  at 
once  summarily  state  certain  dominant  prop- 
ositions which  are  to  my  mind  not  subject 
to  be  controverted,  because,  whatever  may 
be  the  difi'erences  of  opinion  as  to  some  of 
them,  considered  originally,  they  are  all  so 
conclusively  established  by  the  previous  de- 
cisions of  this  court  as  to  be  now  be3'ond 
-dispute. 

1.  A  state  may  not  exert  its  conccdedly 
lawful  powers  in  such  a  manner  as  to  im- 
pose a  direct  burden  on  interstate  commerce. 
This  is  so  elementary  as  to  require  no  ref- 
erence to  the  multitude  of  authorities  by 
>vhich  it  is  sustained. 

2.  Even  though  a  power  exerted  by  a 
state,  when  inherently  considered,  may  not, 
in  and  of  itself,  abstractly  impose  a  direct 
l>urden  on  interstate  commerce,  neverthe- 
less, such  exertion  of  authority  will  be  a 
direct  burden  on  such  commerce  if  the  pow- 
er as  exercised  operates  a  discrimination 
against  that  commerce,  or,  what  is  equiva- 
lent thereto,  discriminates  against  the  right 
to  carry  it  on.  I.  M.  Darnell  &  Son  Co.  v. 
Memphis,  208  U.  S.  113,  52  L.  ed.  413.  28 
Sup.  Ct.  Rep.  247;  American  Steel  &  Wire 
Co.  ▼.  Speed,  192  U.  S.  500,  48  L.  ed.  538, 
24  Sup.  Ct.  Rep.  365,  and  authorities  there 
cited. 
&4  L.  ed« 


3.  Subject  to  constitutional  limitaticms, 
the  states  have  the  power  to  regulate  the 
doing  of  local  business  within  their  borders. 
As  a  result  of  this  power,  and  of  the  au- 
thority which  government  may  exert  over 
corporations,  the  states  have  the  right  to 
control  the  coming  within  their  borders  of 
foreign  corporations.  In  cases  where  this 
power  is  absolute,  the  states  may  afifix  to  the 
privilege  such  conditions  as  are  deemed 
proper,  or,  without  giving  a  reason,  may 
arbitrarily  forbid  such  corporation  from 
coming  in.  When,  therefore,  *iu  a  case  [66 
where  the  absolute  power  to  exclude  obtains, 
a  condition  is  affixed  to  the  right  to  come 
into  a  state,  and  a  foreign  corporation 
avails  of  such  right,  it  may  not  assail  the 
constitutionality  of  the  condition  because, 
by  accepting  the  privilege,  it  has  voluntarily 
consented  to  be  bound  by  the  condition.  In 
other  words,  in  such  case  the  absolute  power 
of  the  state  is  the  determining  factor,  and 
the  validity  of  the  condition  is  immaterial. 
This  doctrine  finds,  in  the  decided  cases,  no 
terser  and  clearer  statement  than  that  ex- 
pressed in  the  opinion  in  Horn  Silver  Min, 
Co.  V.  New  York,  143  U.  S.  305,  30  L.  ed. 
164,  4  Inters.  Com.  Rep.  67,  12  Sup.  Ct. 
Rep.  403.  In  that  case,  a  manufacturing 
company,  organized  under  the  laws  of  Utah, 
was  sought  to  be  made  liable  for  a  tax  on 
the  franchise  of  carrying  on,  in  the  state  of 
New  York,  a  manufacturing  business.  It 
contested  liability  on  the  ground  that  the 
tax  was  repugnant  to  the  Constitution  of 
the  United  States.  The  court,  in  deciding 
that  the  constitutionality  of  the  burden  was 
an  irrelevant  consideration  because  of  the 
absolute  power  of  the  state  to  impose  it  as 
a  condition  on  the  right  of  the  corporation 
to  come  into  the  state  and  do  a  manufactur- 
ing, and  therefore  local,  business,  said, 
speaking  of  the  power  of  the  state  (p.  315) : 
"Having  the  absolute  power  of  excluding 
the  foreign  corporation,  the  state  may,  of 
course,  impose  such  conditions  upon  permit- 
ting the  corporation  to  do  business  within 
its  limits  as  it  may  judge  expedient;  and 
it  may  make  the  grant  or  privilege  depend- 
ent upon  the  payment  of  a  specific  license 
tax,  or  a  sum  proportioned  to  the  amount 
of  its  capital.  No  individual  member  of 
the  corporation,  or  the  corporation  itself, 
can  call  in  question  the  validity  of.  any  ex- 
action which  the  state  may  require  for  the 
grant  of  its  privileges.  It  does  not  lie  in 
any  foreign  corporation  to  complain  that 
it  is  subjected  to  the  same  law  with  the  do- 
mestic corporation.*' 

And  in  a  passage  of  the  opinion  previous 
to  the  one  just  quoted,  concerning  the  right- 
of  a  state,  where  its  power  to  exclude  was 
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absolute,  to  impose  such  condition  as  it 
pleased,  it  was  observed  (p.  314) : 
07]  *'Thi8  doctrine  has  been  so  frequent- 
ly declared  by  this  court  that  it  must  be 
deemed  no  longer  a  matter  of  discussion,  if 
any  question  can  ever  be  considered  at  rest." 

In  addition,  the  following  cases  either 
directly,  expressly,  or  by  fair  implication 
must  be  taken  as  sustaining  the  right  of  the 
state,  where  it  has  the  absolute  power  to  ex- 
clude, to  aitix  whatever  condition  it  deems 
proper  to  the  right  of  a  foreign  corpora- 
tion to  come  in,  and  the  consequent  inability 
of  such  corporation,  after  accepting  the  priv- 
ilege, to  assail  the  constitutionality  of  the 
condition:  Paul  v.  Virginia,  8  Wall.  1C8, 
10  L.  ed.  357;  Postal  Teleg.  Cable  Co.  v. 
Charleston,  153  U.  S.  693,  38  L.  ed.  872,  4 
Inters.  Com.  Rep.  637,  14  Sup.  Ct.  Hep. 
1094;  Hooper  v.  California,  155  U.  S.  648, 
39  L.  ed.  297,  5  Inters.  Com.  Uep.  610,  15 
Sup.  Ct.  Uep.  207 ;  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  S.  28,  44  L.  ed.  657,  20  Sup. 
Ct.  Rep.  5)8;  Pullman  Co.  v.  Adams,  189 
U.  S.  420,  47  L.  ed.  877,  23  Sup.  Ct.  Rep. 
494;  Allen  v.  Pullman's  Palace  Car  Co.  191 
U.  S.  171,  48  L.  ed.  134,  24  Sup.  Ct.  Rep. 
39;  Security  Mut.  L.  Ins.  Co.  v.  Prewitt, 
202  U.  S.  246,  50  L.  ed.  1013,  26  Sup.  Ct. 
Rep.  619,  6  A.  &  £.  Ann.  Cas.  317;  Na- 
tional Council  V.  State  Council,  203  U.  S. 
151,  51  L.  ed.  132,  27  Sup.  Ct.  Rep.  '40. 

4.  The  absolute  power  of  the  state,  as 
stated  in  the  preceding  proposition,  does 
not  include  the  right  to  exclude  a  foreign 
corporation  from  doing  in  a  state  interstate 
couinierce  business,  since  the  regulation  of 
such  business  is  vested  by  the  Constitution 
in  Congress,  and  the  states  are  impotent,  as 
stated  in  the  first  and  second  propositions, 
to  directly  burden  the  right  to  do  such  busi- 
ness, or  to  discriminate  against  those  do- 
ing it.  Cru teller  v.  Kentucky,  141  U.  S.  47, 
35  L.  ed.  649,  11  Sup.  Ct.  Rep.  851.  And, 
indeed,  by  necessary  implication,  the  want 
of  power  in  the  states  to  exclude  corpora- 
tions as  well  as  individuals  from  carrying 
on  within  their  borders  interstate  commerce 
results,  by  implication,  from  the  decisions 
in  the  cases  previously  cited  under  propo- 
sition 3.  This  is  aptly  illustrated  by  the 
Horn  Silver  Alining  Case,  where,  after  stat- 
ing, in  the  clearest  way,  the  absolute  power 
of  the  state,  generally  speaking,  to  exclude 
a  foreign  corporation,  it  was  declared  (pp. 
314,  315) : 

"Only  two  exceptions  or  qualifications 
have  been  attached  to  it,  in  all  the  numer- 
ous adjudications  in  which  the  subject  has 
been  considered  since  the  judgment  of  this 
court  was  announced  more  than  half  a  cen- 
08]  tury  ago  in  Bank  of  Augusta  v.  *Earle, 
13  Pet  519, 10  L.  ed.  274.  One  of  these  quali 
fications  is  that  the  state  cannot  exclude 
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from  its  limits  a  corporation  engaged  in  in- 
terstate or  foreign  commerce,  established  by 
the  decision  in  Pensacola  Teleg.  Co.  v.  West- 
ern U.  Teleg.  Co.  96  U.  S.  1,  12,  24  L.  ed. 
708,  711.  Tlie  otlier  limitation  on  the  pow- 
er of  the  state  is  where  the  corporation  is 
in  the  employ  of  the  general  government,-^ 
an  obvious  exception,  first  stated,  we  think, 
by  the  late  Mr.  Justice  Bradley  in  Stockton 
V.  Baltimore  &  N.  Y.  R.  Co.  1  Inters.  Com. 
Rep.  411,  32  Fed.  9,  14.  As  that  learned 
justice  said:  'If  Congress  should  employ  a 
corporation  of  shipbuilders  to  construct  a 
niau-of-war,  they  would  have  the  right  to 
purchase  the  necessary  timber  and  iron  in 
any  state  of  the  Union.'  And  this  court,  in 
citing  this  passage,  added,  ^without  the  per- 
mission and  against  the  prohibition  of  the 
state.'  Pembina  Consol.  Silver  Min.  k  Mill. 
Co.  V.  Pennsylvania,  125  U.  S.  181,  180,  31 
L.  ed.  650,  652,  2  inters.  Com.  Rep.  24,  8 
Sup.  Ct.  Rep.  737." 

Let  me,  then,  test  the  question  for  deci- 
sion by  the  light  of  these  principles. 

As  it  is  obvious  that  the  Pullman  Com- 
pany, in  so  far  as  it  was  engaged  in  inter- 
state commerce  within  the  stale  of  Kans-as, 
was  independent  of  the  will  of  the  state,  it 
follows  that  the  state  had  no  absolute  pow- 
er to  exclude  the  corporation,  and  there- 
fore no  authority  to  impose  an  unconstitu- 
tional burden  as  the  price  for  the  privilege 
of  doing  local  in  conjunction  with  the  in- 
terstate commerce  business.  The  power  to 
exclude  in  such  a  case  being  only  relative, 
afi'ords  no  warrant  for  the  exertion  by  the 
state  of  an  absolute  prohibition.  That  is 
to  say,  the  exerted  power  could  not,  in  tha 
nature  of  things,  be  wider  than  the  author- 
ity in  virtue  of  which  alone  it  could  be  called 
into  play.  Moreover,  to  nie  it  seems  that 
where  the  right  to  do  an  interstate  com- 
merce business  exists,  without  regard  to  tho 
assent  of  the  state,  a  state  law  which  arbi- 
trarily forbids  a  corporation  from  currying 
on  with  its  interstate  commerce  business  a 
local  business  would  be  a  direct  burden 
upon  interstate  commerce,  and  in  conflict 
with  the  principles  stated  in  proposition  1. 
This  follows,  since  the  imposition  on  a  cor- 
poration which  has  the  right  to  do  inter- 
state commerce  ^business  within  the  [09 
state  of  an  unconstitutional  burden  for  the 
privilege  of  doing  local  business  is,  in  my 
opinion,  the  exact  equivalent  of  placing  a  di- 
rect burden  on  its  interstate  commerce  busi- 
ness. It  is  not  by  me  doubted  that,  as  a 
practical  question,  the  arbitrary  prohibition 
against  doing  a  local  business,  imposed  on  one 
engaged  in,  and  having  the  right  to  en|:^age 
in,  interstate  commerce,  is  to  burden  that 
business.  But  passing,  for  argument's  sake, 
the  considerations  just  stated,  if  a  state, 
in  express  terms,  enacted  that  all  foreign 
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corporations    which    availed    of    the    right 
granted   them   by   the   Constitution   of   the 
United   States  to  carry  on  interstate  com- 
merce within  the  state  without  the  previous 
consent  of  the  state,  should,  as  a  penalty 
for  not  obtaining  that  consent,  be  deprived 
of  all  right  to  transact  local  business,  it 
would  not,  I  assume,  be  contended  that  such 
an    enactment    was    not    a    discrimination 
against  the  corporations  to  which  it  applied 
because  of  their  possession  of  a  right  con- 
ferred upon  them  by  the  Constitution  of  the 
United  States.     And  yet  such  must  be  the 
direct  and  immediate  result  of  applying  an 
absolute   act   of   exclusion   to   corporations 
who  are  not  subject  to  such  absolute  exer- 
cise of  power,  because  of  the  right  bestowed 
upon  them  by  tlie  Constitution  of  the  United 
States  to  carry  on  within  a  state  an  inter- 
state commerce  business.    Nor  is  it  an  an- 
swer to  say  that,  as  a  state  may  exclude 
a  foreign  corporation  from  doing  local  busi- 
ness, the  exertion  of  its  lawful  power  may 
not  be  prevented  because  a  bad  reason  is 
given  or  an  illegal  condition  imposed,  since 
the  power  exerted  is  the  test,  and  not  the 
reason   which   has  been  given  for  exerting 
the  power.      But  the   proposition   in  effect 
assumes  the  question  at  issue,  since,  how- 
ever controlling  it  may  be  conceded  to  be, 
when  applied  to  a  case  where  the  absolute 
power  to  exclude  exists,  it  can  have  no.  ap- 
plication to  a  case  where  the  power  of  the 
state  is  relative,  because  it  may  not  extend 
to   prohibiting   the   doing  of   an   interstate 
commerce  business.    In  such  a  case  the  lim- 
itation upon  the  power  operates  not  only  to 
forbid  the  exclusion,  as  the  result  of  the  ex- 
70]  press    enactment    *of    an    unconstitu- 
tional  condition,   but  also,    in   the   nature 
of  things,  prohibits  the  absolute  exclusion, 
although  the  reason  for  the  attempted  exer- 
tion of  such  a  power  be  not  given.    In  other 
words,  where  the  power  to  exclude  is  ab- 
solute, no  inquiry  as  to  the  reasons  for  its 
exertion  need  be  resorted  to  in  order  to  de- 
termine  its   constitutionality.     But,  where 
the  power  is  only  relative,  because  it  may 
not  be  exerted  under  particular  conditions 
and  circumstances,  the  violation  of  the  Con- 
stitution cannot  be  accomplished  by  a  fail- 
ure to  express  the  reason  for  the  exclusion, 
and  thus  absolute  power  be  exerted  where 
wch  power  does  not  exist.    The  controlling 
influence  of  the   Constitution  may  not  be 
<*««troyed  by  doing  indirectly  that  which  it 
P^hibits  from  being  done  directly. 
.  It  is  to  be  observed  that  the  conclusions 
y^^  expressed  take  away  from   the  states 
^  lawful   power.     It  leaves  to  the  states 
tne  right  to  exert  absolute  authority  where 
SQch  power  is  possessed,  and  simply  requires 
^«t  where,  as  a  result  of  the  Constitution 
°i  tile  United  States,  the  power  is  not  abso- 
»*t.ecL 


lute,  but  is  merely  relative,  not  only  the 
right  of  regulation,  but  likewise  the  right 
to  exclude,  must  be  exerted  conformably 
to  the  requirements  of  the  Constitution  of 
the  United  States;  that  is,  in  such  a  man- 
ner as  not,  either  directly,  by  the  expression 
of  a  condition,  or  indirectly,  by  its  nonex* 
pression,  to  deprive  of  rights  secured  by 
that  instrument. 

The  principal  cases  relied  upon  to  estab- 
lish that  the  prior  decisions  support  the 
right  of  the  states  to  impose  the  unconsti- 
tutional tax  here  in  question  are  reviewed 
in  the  opinion  of  the  court,  and  I  might 
well  rest  content  with  that  review.  But» 
in  addition,  it  to  me  seems  that  none  of  the 
cases  relied  upon  are  apposite  here,  for  two 
obvious  reasons, — ^because  they  either  in- 
volved the  exercise  of  state  power  concern- 
ing subjects  over  which  the  authority  of  the 
state  was  absolute,  or  considered  state  bur- 
dens which  were  upheld  as  being  in  effect 
neither  direct  burdens  upon  interstate  com- 
merce nor  discriminatory  against  such  com- 
merce. 

A  very  summary  reference  to  the  cases  will 
be  made  for  *the  purpose  of  indicating  [71 
why  this  is  said.  Paul  v.  Virginia,  8  Wall. 
168,  19  L.  ed.  357,  involved  the  validity  of 
a  state  statute  which  prescribed  certain  con- 
ditions for  the  doing  of  the  business  of  in- 
surance within  a  state  by  a  foreign  insur- 
ance company,  and  it  was  held  that  such 
business  was  not  commerce,  and  therefore 
was  within  the  absolute  regulating  power 
of  the  states.  Horn  Silver  Min.  Co.  v.  New 
York,  143  U.  S.  305,  36  L.  ed.  164,  4  Inters. 
Com.  Rep.  57,  12  Sup.  Ct.  Rep.  403,  as  pre- 
viously shown,  involved  no  question  of  in- 
terstate commerce,  but  the  right  of  a  for- 
eign corporation  to  carry  on  in  a  state  a 
manufacturing  business  without  compliance 
with  the  laws  of  the  state.  And  although 
the  ruling  of  the  court,  as  heretofore  stated, 
was,  in  express  terms,  placed  upon  the  ab- 
solute power  of  the  state  over  the  subject, 
the  court  was  careful  to  point  out  that  such 
power  did  not  embrace  the  right  to  exclude 
a  foreign  corporation  from  doing  an  inter- 
state conuncrce  business  in  the  state,  or  ex- 
tend to  excluding  a  corporation  chartered 
by  the  United  States  for  governmental  pur- 
poses. Postal  Teleg.  Cable  Co.  v.  Charles- 
ton, 153  U.  S.  693,  38  L.  ed.  872,.  4  Inters. 
Com.  Rep.  637,  14  Sup.  Ct.  Rep.  1094,  in- 
volved a  tax  concerning  which  the  court  said 
(p.  699) :  "The  express  terms  of  tiie  ordi- 
nance restricts  the  tax  to  'business  done  ex- 
clusively within  the  city  of  Charleston,  and 
not  including  any  business  done  to  or  from 
points  without  the  state,  and  not  including 
any  business  done  for  the  government  of 
the  United  States,  its  officers  or  agents.'" 
It  is  certain  that  the  burden  was  sustained 
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on  its  inherent  merit  as  a  purely  lawful 
tax  on  a  subject  within  the  state's  author- 
ity, and  not  as  an  unconstitutional  tax  on 
interstate  commerce,  which,  although  void, 
was  to  be  enforced  because  it  was  a  mere 
condition  for  the  privilege  of  doing  local 
business,  which  privilege  hod  been  accepted. 
This  is  certain,  since  the  court  said  (p. 
C95)  :  '*T!)r.t  this  license  is  not  a  condition 
upon  which  the  right  to  do  business  depends, 
but  is  a  tax,  is  siiown  by  the  case  of  Home 
Ins.  Co.  V.  Augusta,  93  U.  S.  IIC,  122,  23 
L.  ed.  825,  82(i."  How  the  ruling  thus  made 
is  applicable  here  my  mind  does  not  per- 
ceive. The  distinction  between  this  case 
an<l  thiit  is  but  the  diU'erence  which  exists 
72]  l.etwicu  'the  exertion  of  a  lawful  power 
and  the  r.tleinpt  to  violate  the  Constitution 
bv  doiiijr  ilinL  which  it  forbids  to  be  dune. 
The  ^iilf  wliieh  sepaiativs  thv.*  case  referred  to 
fn>in  t'ii>,  it  may  be,  can  be  niatle  i)lnincr  by 
ob>«*rviii;^  that  tiiis  ca.^e  iiiV(«lve<  no  issue  as 
to  Ihii  ri^lit  of  a  .astute  to  lawlully  tax  tlie  lo- 
cal business  of  corporations,  wliether  do- 
ini'slic  or  foiciirn.  'Jliat  li^lit  is  I'liily  cou- 
cetled.  TliC  onlv  ri;'ht  here  ciiallenLji'd  is 
the  uutliorily  of  a  state  to  iinpise  an  un- 
consiiimional  tax,  ni:d  va1i<1:ite  the  tax  by 
unikini;  tlie  paynn'nt  of  tiic  unlawful  tax  a 
comlilion  of  tlie  rijilit  to  do  a  local  bU'^iites.-i. 
And  thii«  upon  the  fa].>e  assumption  thr.t  ab- 
solute power  to  exclude  exists;  that  is,  to 
impose  an  unlawful  tax  and  s'.istain  it  by 
another  inilawful  assum|.ti<ui  of  power, — a 
process  of  reasoning  which,  to  my  mind, 
must  rest  on  the  proposition  that,  in  decid- 
ing qu(-(i(ju3  of  constitutional  power,  it  is 
to  be  held  that  two  wronjjjs  make  a  right. 
Hooper  v.  California,  135  U.  S.  G48,  39  L. 
€h1.  2J)7,  5  Inters.  Coin.  Krp.  (ilO,  15  Sup.  Ct. 
Hep.  2iJ7,  was  a  case  involving  only  the 
rigiit  <»f  a  state  to  ah>o1utely  control  the 
di)ini(  of  insurance  b!isiniss  within  the  state, 
and  th:>  d<.ctrine  of  I'aul  v.  Virginia  was  re- 
ilerateil.  The  cunt,  however,  was  sedulous 
to  declare  that,  as  that  particular  subject 
was  not  commerce,  the  autliority  of  the  state 
was  absolute,  and  not  relative;  but  it  ex- 
pressly pointed  out  the  liuiilation  u]ion  the 
abf^olutc  puwer  which  would  obtain  where  a 
right  nr«ise  in  favor  of  a  corporation  under 
the  Constitution  of  the  I'nited  States  to  en- 
gage within  the  state  in  inter.^tate  commerce. 
In  Waters-Pierce  Oil  Co.  v.  Texas,  177  I*. 
8.  28,  44  L.  ed.  (157,  20  Sup.  Ct.  Uep.  518, 
the  oil  company  had  accepted  a  permit  from 
the  state  of  Texas  to  engage  for  the  period 
therein  stated  in  local  as  well  as  interstate 
commerce  within  the  state,  upon  the  condi- 
tions tluTein  set  f.)rth.  No  question  was 
raised  as  to  what  would  have  bwn  the  rights 
of  the  company  ha<l  it  gone  into  the  state 
for  the  purpose  of  transncting  therein  a  ])urc- 
Ij  interstate  commerce  business  without  the 
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consent  of  the  state.  Indeed,  the  decision 
proceeded  upon  the  theory  that  no  such 
question  was  involved  in  the  case,  since  it 
was  assumed  in  the  opinion  that,  under  the 
circumstances  of  the  case,  the  power  *of  [73 
the  state  was  absolute,  and  not  relative.  Paul 
V.  Virginia  and  cases  of  that  character  were 
cited.  Hooper  v.  California  was  referred  to 
and  the  exception  as  to  interstate  commerce 
business  which  that  case  enunciated  was 
pointed  out.  It  was  declared  that  the  case 
could  have  been  rested  upon  the  Hooptr 
Case  without  saying  anything  further, — a 
conclusion  wholly  incompatible  with  any 
other  conception  than  that  the  right  recog- 
nized was  based  upon  the  absolute  power  of 
the  state,  and  did  not  come  within  the  ex- 
cej)tion  based  upon  the  right  to  do  an  in- 
terstate conuneicc  business,  even  by  a  for- 
eign corporation,  which  the  Hooper  Case 
had  announced  and  which  the  ease  of  Horn 
Silver  Min.  Company  had,  in  elTect,  treated 
as  being  as  well  established  as  tiie  principle 
of  ab:;olute  power.  It  is  true  that  in  Pull- 
man Co.  V.  Adams,  180  U.  S.  420,  47  L.  cd. 
877,23  Sup.  Ct.  Rep.  494.  and  Allen  v.  Pull- 
man's Palace  Car  Co.  191  U.  S.  171, 
48  L.  ed.  134,  24  Sup.  Ct.  Kep.  30,  the  taxes 
which  were  assailed  as  invalid  were  treated 
as  conditions  imposed  for  the  privilege  of 
carrying  on  local  business,  and  which  were 
therefore  considered  to  be  optional,  as  the 
right  to  escape  payment  would  re«ult  upon 
di«continuing  the  doing  of  the  local  business. 
Put  the  taxes  in  question  in  those  cases  were 
not  levied  upon  interstate  conuncrce,  either 
directly  or  indirectly,  but  only  upon  the 
business  done  within  the  state,  and  tliercfore 
substantially  involved  no  question  uf  the 
absolute  right  of  the  state  to  impose  an  v.u- 
constitutional  condition  where  the  iN»wer  of 
the  state  was  not  absolute,  but  only  rela- 
tive. No  reference  was  made  in  the  opinion 
to  the  distinction  stated  in  the  previous 
cases  between  the  absolute  power  to  exclude, 
generally  considered,  and  the  relative  char- 
acter of  that  power  where  the  foreign  cor|H>- 
ration  possessed  the  ])ow'er  to  do  an  in- 
terstate connnercc  business,  irrespective  of 
the  consent  of  the  state.  Security  Mut. 
L.  Ins.  Co.  V.  Prewitt,  202  U.  S.  240,  50  1-. 
ed.  10 1 3,  20  Sup.  Ct.  Kep.  019.  6  A.  &  K. 
Ann.  Cas.  317,  inv<dved  the  right  of  the 
state  to  deal  with  the  business  of  insurance, 
— a  matter  purely  of  state  concern,  involv- 
ing interstate  conmierce  in  none  of  its  as- 
pects; and  the  case  of  National  Council  ▼. 
State  Council,  203  U.  S.  151,  51  L.  ed.  132, 
27  Sup.  Ct.  Pep.  40,  also  involve<l  the  right 
of  a  •^tatc  to  control  the  doir.g  within  [74 
the  state  of  a  business  purely  local  in  char- 
acter, as  distinct  from  an  interstate  com- 
merce business. 
Moreover,  none  of  the  cases  referred  to 
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preyent  me,  fai  this  case,  from  acting  upon 
my  independent  convictions,  even  if  it  be 
conceded  that  expressions  may  be  found  in 
tlie  opinions  in  some  of  the  cases,  which, 
when  separated  from  their  context,  and 
apart  from  the  subject-matter  of  the  con- 
troversies which  the  cases  presented,  would 
tend  to  conflict  with  the  views  I  have  ex- 
pressed. This  is  said  because  certain  is  it 
that  in  none  of  the  cases  is  the  -slightest  ref- 
erence made  to  the  distinction  between  the 
absolute  and  relative  power  wliich  this  case 
involves,  and  the  direct  burden  whicli  must 
result  to  interstate  commerce  from  the  at- 
tempt to  exert  absolute  power,  where,  as  the 
result  of  the  interstate  conunerce  clause  of 
the  Constitution,  relative  power  alone  ob- 
tains. When  first  after  the  duty  came  to 
me  of  taking  part  in  the  work  of  the  court, 
the  question  arose  of  the  right  of  a  state,  in 
cases  where  it  had  absolute  authority,  to  im- 
pose an  unconstitutional  condition  as  a  pre- 
requisite to  the  right  to  do  local  business, 
my  individual  convictions  were  suppressed 
and  my  opinion  yielded  because  of  the  con- 
ception that  it  was  my  duty  to  enforce  in 
such  a  case  the  previous  rulings  of  the 
court,  however  much,  as  an  original  ques- 
tion, I  would  have  held  a  contrary  view.  But 
because  my  convictions  were  thus  yielded 
in  such  a  case  affords  no  reason  why  I  now 
should  assent  to  extending  the  doctrine  of  the 
previous  cases  to  conditions  to  which,  in 
my  opinion,  they  do  not  apply.  And  certain- 
ly this  should  not  be  done  when  the  re- 
sult of  such  extension  of  the  previous  cases 
would  be  to  destroy  the  efficiency  of  the 
commerce  clause  of  the  Constitution,  to  re- 
strict the  powers  of  Congress  conferred  by 
that  clause,  and  ultimately,  by  the  doctrine 
t()  result  from  the  unwarranted  extension  of 
tike  cases,  to  destroy  the  substantial  powers 
o(  both  Congress  and  the  states,  and  estab- 
lish a  system  from  which  it  would  come  to 
pass  that,  instead  of  living  under  a  consti- 
tutional government,  we  would  live  under 
7&]  *a  govenunent  of  unconstitutional  ex- 
setions,  sanctioned  by  means  of  the  exer- 
tion of  arbitrary  ani\  absolute  power,  al- 
tliough  the  right  to  exert  such  power  did 
iiot  exist 

Mr.  Justice  Holmes,  dissenting: 
As  this  case  has  received  some  further  dis- 
wsgion  beyond  that  in  Western  U.  Teleg. 
Oo.  T.  Kansas  [216  U.  S.  1,  ante,  365,  30 
^p.  Ct.  Rep.  190]  ,1  will  contribute  my  mite. 
I  do  not  care  to  add  to  what  I  said  the  oth- 
^  day  as  to  the  supposed  accession  of  rights 
^  *  corporation  because  it  already  has 
Property  in  the  state.  Argument  from  Pull- 
*»n'8  Palace  Car  Co.  v.  Pennsylvania,  141 
U-  8. 18,  35  L.  ed.  613,  3  Inters.  Com.  Rep. 
^S,  11  Sup.  Ct  Rep.  876,  is  excluded  by 


I  New  York  ex  rel.  New  York  C.  &  II.  R.  R. 
Co.  V.  Miller,  202  U.  S.  584,  60  L.  ed.  1166, 
26  Sup.  Ct.  Rep.  714,  which  shows  that  the 
({uestion  whether  there  is  any  necessary  par- 
allelism between  liability  to  taxation  else- 
where and  immunity  at  home  still  is  an 
open  question  (p.  698),  and  points  out  that 
in  the  earlier  case  the  same  cars  were  con- 
tinuously receiving  the  protection  of  Penn- 
sylvania (p.  697).  In  the  present  case  it  is 
alleged  that  the  cars  are  taxed  in  other 
states  as  well  as  in  Kansas,  and  that  the 
property  represented  by  the  capital  of  the 
company  has  no  situs  in  Kansas.  If  I 
thought  it  material  I  should  say  that,  on  the 
declaration,  the  cars  were  taxable  at  the 
Pullman  Company's  domicil  more  certainly 
than  anywhere  else.  But  I  think  it  imma- 
terial, for  the  reasons  that  I  gave  last  week; 
and,  furthermore,  the  argument  drawn  from 
the  presence  in  the  state  of  cars  that  can  be 
and  are  rolled  out  of  it  at  will  cannot,  I 
should  think,  be  meant  to  be  pressed. 

I  will  add  a  few  words  on  the  broader 
proposition  put  forward,  that  the  Constitu- 
tion forbids  this  charge,  whether  the  cor- 
poration was  established  previously  in  the 
state  or  not.  I  do  not  see  how  or  why  the 
right  of  a  state  to  exclude  a  corporation 
from  internal  traflic  is  complicated  or  af- 
fected in  any  way  by  the  fact  that  the  cor- 
poration has  a  right  to  come  in  for  another 
purpose.  It  is  said  that  in  such  a  case 
*the  power  of  the  state  is  only  relative,  [70 
and  in  the  sense  that  it  is  confined  to  the 
local  business,  I  agree.  But,  in  the  sense 
that  it  is  not  absolute  over  that  local  busi- 
ness, the  statement  seems  to  me  mere- 
ly to  beg  the  question  that  is  to  be  dis- 
cussed. I  do  not  understand  why  the  power 
is  less  absolute  over  that  because  it  does 
not  extend  to  something  else.  So,  again,  the 
proposition  that  a  state  may  not  subject  all 
corporations  that  enter  the  state  for  com* 
merce  with  other  states  to  such  conditions  as 
it  sees  fit  to  impose  upon  local  business,  no 
matter  how  offensive  the  terms,  seems  to  me 
a  proposition  not  to  be  assumed,  but  to  be 
proved;  or  again,  that  the  arbitrary  prohibi- 
tion of  local  business  is  a  burden  on  com- 
merce among  the  states.  I  am  quite  unable 
to  believe  that  an  otherwise  lawful  exclusion 
from  doing  business  within  a  state  becomes 
an  unlawful  or  unconstitutional  burden  on 
commerce  among  states  because,  if  it  were 
let  in,  it  would  help  to  pay  the  bills.  Such 
an  exclusion  is  not  a  burden  on  the  foreign 
commerce  at  all;  it  simply  is  the  denial  of  a 
collateral  benefit.  If  foreign  commerce  does 
not  pay  its  way  by  itself,  I  see  no  right 
to  demand  an  entrance  for  domestic  business 
to  help  it  out. 

The  distinction  that  I  believe  exists  is 
sanctioned  by  many  cases  earlier  than  those 
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referred  to  in  my  former  disBcnt.  Tliat  tlit 
local  business  of  telegraph  and  rnilrond  com- 
panies may  lie  toxcd  by  tlie  states  lias  bc«ii 
held  over  and  over  again,  with  full  accept 
ance  of  the  doctrine  that  ^uiMiii  hoc,  "tW 
power  to  tax  involvea  the  power  to  desti'oy 
(U'CulIoch  V.  Maryland,  4  Wlicat.  318.  431, 
4  L.  ed.  679,  007),— essentially  the  doc 
trine  on  which  the  power  of  the  states  t 
tax  interstate  commerce  wai  denied  (Stale 
Freight  Tax  Case.  15  Wall.  232,  21  L.  ed. 
140).  Thus,  in  WcBtcrn  U.  Teleg.  Co.  \. 
Alabama  Bd.  of  Assessment  (Western  U. 
Teleg.  Co.  v.  Seay)  132  U.  8.  472,  33  L.  ed. 
409,  2  Inters.  Com.  Rep.  720,  10  Sup 
Ct  Rep.  101,  it  was  lield  that  the  tee 
graph  company  could  be  taxed  u|)on  all 
messages  carried  and  delivered  wholli 
within  the  state,  and  the  principle  wa« 
stated  by  Mr.  Justice  Miller  to  be  that 
this  "cIbbb  are  elements  of  internal  com- 
merce solely  witbin  the  limits  and  jurisdic- 
tion of  the  state,  and  therefore  subject  to  it- 
37]  taxing  •power,"  This  was  by  unani- 
mous court,  and  followed  the  intimations 
and  decisions  of  earlier  cases.  The  above 
passage  was  cited  and  followed  in  Postal 
Tcleg.  Cable  Co.  t.  Charleston,  153  U.  S. 
882,  38  L.  ed.  871,  *  Inters.  Com.  Kep.  037, 
14  Sup.  Ct.  Rep.  1094,  when  a  license  fee  or 
tax  was  exacted  in  reaped  of  local  business. 
and  the  previous  decisions  were  cited  and 
commented  upon  by  Mr.  Justice  Shiras. 
One  of  the  arguments  repudiated  was  that 
the  tax  was  a  burden  upon  commerce  among 
the  states.  I  do  not  see  liow  the  rensnning 
that  denies  the  power  to  tax  one  l:ind  of 
commerce  and  asserts  it  with  regard  to  the 
other  can  he  reconciled  with  the  denial  of 
the  power  of  tlio  state  to  exclude  the  latter 
altogether,  or  to  tax  it  for  whatever  sum  it 
likes.  The  right  to  tax  "in  its  nature 
achn on- ledges  no  limits."  Weston  v.  Char- 
leston, 2  ret.  449.  400,  7  L.  ed.  481,  487; 
Now  York  ex  rel.  Bank  of  Conimerco  v.  Tax 
Coiiirs.  2  Black.  020,  ]7  L.  ed.  451. 

I  think  that  the  tax  in  question,  for  I  am 
perfectly  willing  to  call  it  a  tax,  was  law- 
ful under  all  the  decisions  of  this  court  un- 
til lost  week.  From  other  points  of  view, 
if  I  were  at  liberty  to  take  them.  I  should 
agree  that  it  deserved  the  reprobation  it 
receives  from  the  majority.  But  I  have  not 
beard,  and  have  not  been  able  to  frame,  any 
reason  that  I  honestly  can  say  seems  to  me 
to  justify  the  judgment  of  the  court  )1  point 

in   this   dis- 


Mr.  Justice  HcSeniui  also  dissents. 


(See  B.  C.  Reporter's  ed.  78-84.) 

Error  to  state  court  —  Federal  quesUiHt 

—  decision  on  non-Federal  ground. 

1.  The  decision  of  a  state  court  sustain- 
ing its  jurisdiction  of  a  suit  against  a  for- 
eign railway  corporation,  commenced  by  at- 
taching a  box  car  tie1onp[ing  to  that  com- 
pany, does  not  involve  a  ruling  upon  tha 
company's  contention  that  the  levy  npon 
such  car  was  invalid,  as  burdening  inter- 
state commerce,  where  tiie  court  did  not 
pass  upon  the  question  whether  the  levy  of 
the  attachment  was  regular,  or  whether  the 
uroperty  eeii'.ed  was  subject  to  levy,  but 
held,  construing  the  state  statutes  relating 
to  attachments  and  the  decisions  of  the 
highest  court  of  that  state,  that  it  was  un- 
necessary to  decide  those  questions,  because 
they  had  l>een  waived  by  the  conduct  of 
the  railway  company  in  giving  a  replerj 
bond  and  answering  without  protestation. 
[For  other  rn*es.  see  AppeBt  snd  Error,  1408- 

1528,  Id  DlRcst  Slip,  CL  IM8.I 
Error  to  state  conrt  —  Federal  queatlon 

—  Iiow  rnlBcd. 

2.  The  appellate  jurisdiction  of  tha  Fed- 
eral Supreme  Court  over  a  state  court  can- 
not be  based  upon  the  supposed  denial  of  a 
Federal  right  which  was  not  urged  in  the 
trial  court,  or  called  to  the  attention  of  or 
decided  by  the  state  appellate  court. 
"" ■" nee  Apnenl  and  Error.  124ft- 

"■i.  Ct.  1908.) 


31S.  iu  Digest  Bup.  t 


[No.  78.] 


IH  ERROK  to  the  Court  of  Appeals  of  the 
State  of  Georgia  to  review  a  judgment 
which  afflrmed  a  jiid,irment  of  the  City  Court 
of  Cordele,  in  that  state,  in  favor  of  plain- 
tiflTs  in  a  suit  against  a  foreign  railway  eor- 

NoTE. — On  the  general  subject  of  writa  of 
error  from  United  States  Supreme  Court  to 
state  courts^ — see  notes  to  Martin  y.  Hna- 
tcr,  4  L.  ed.  U.  S.  97;  Hamblin  v.  Weetem 
I-and  Co.  37  L.  ed.  U.  S.  207;  Kiptey  t. 
Illinois.  42  L.  ed.  U.  S.  998;  and  Re 
Buchanan,  30  L.  ed.  U.  S.  884. 

On  what  adjudications  of  state  eonrta  eaa 
be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Traaap. 
Co.  V.  Garbade,  02  L.I1A.  el3. 

On  how  and  when  questions  must  be  ndsed 
and  decided  in  a  state  court  in  order  to 
make  a  case  for  a  writ  of  error  from  tha 
Supreme  Court  of  the  United  Statea— «m 
note  to  Mutual  L.  Ins.  Co.  t.  McOrew,  SB 
L.RJL  83. 
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porntion,  commenced  by  attaching  a  box  car 
belon<(ing  to  that  company.  Dismissed  for 
want  of  jurisdiction. 

See    same   case   below,   3   6a.   App.   400, 
60  S.  £.  8. 

Statement  by  Mr.  Justice  White: 
The  Cincinnati,  New  Orleans,  &  Texas  Pa- 
cific Railway  Company — hereafter  referred 
to  as  the  railway  company — is  a  corpora- 
tion organized  under  the  laws  of  Ohio,  and 
operates  lines  of  railroad  in  several  states 
other  than  Georgia. 

On  May  14,  1007,  Pless  &  Slade,  a  part- 
nership, asserting  a  claim  against  the  rail- 
way  company,   resulting   from   the   alleged 
negligent  carriage  of  a  car  load  of  horses 
and  mules,  received  at  a  point  in  Kentucky, 
for  through  carriage  to  Pless  &  Slade,  at 
Cordcle,   Georgia,   procured   an   attachment 
to  be  issued  from  the  city  court  of  Cordele, 
under  which  a  box  car  belonging  to  the  com- 
pany   was    seized.     The    railway    company 
gave  "a  replevy  bond,  or  a  bond  to  release 
the  attachment    .     .     .    and  on  the  filing 
of   such   bond   the  attachment  became   dis- 
solved."   The  railway  company,  specially  en- 
79]  iering  its  appearance,  *moved  to  quash, 
first,  upon  the  ground  that  it  was  a  foreign 
corporation,  and  had  no  agent,  office,  or  place 
of  business,  and  transacted  no  business,  in 
the  state  of  Georgia,  and  was  not  suscepti- 
ble of  being  therein  sued;  and,  second,  be- 
cause the  box  car  came  into  the  state  under 
a  contract  of  interstate  shipment,  and  could 
not  be  attached  in  Greorgia  without  impos- 
ing a   direct  burden   upon  interstate  com- 
merce, in  violation  of  the  laws  of  the  Unit- 
ed States  regulating  that  subject.    On  July 
26,  1907,  the  plaintiffs  demurred  to  the  mo- 
tion  to  quash,  and  filed  an  answer  to  the 
same,  and  on  the  same  day  filed  their  dec- 
laration in  attachment.    On  August  3,  1907, 
the   railway   company,    appearing   only   for 
that  purpose,  filed  a  formal  plea  to  the  ju- 
risdiction of  the  court.    'In  this  plea,  with 
Igfreat  elaboration,  the  grounds  previously  as- 
serted in  the  motion  to  quash  were  reiterat- 
^.     The  plain tifTs  demurred  to  this  plea, 
«nd  also  answered  the  same.     Both  demur- 
Ters,  the  one  to  the  motion  to  quash  lUid 
the  other  to  the   plea  to  the  jurisdiction, 
"Were  heard  together.     The  demurrers  were 
sustained,    and    exceptions    were    only    re- 
served.   Thereupon  the  railway  company  both 
demurred  to  and  answered  the  declaration 
in  attachment.      The   demurrer   challenged 
the  sufficiency  of  tlie  declaration  to  show  ju- 
risdiction in  the  court,  because  it  was  not 
averred    that    the    railway    company  was 
transacting  business  or  had  an  office,  agent, 
or  place  of  business  in  the  county  where  the 
tuit  was  brought  or  in  the  state  of  Georgia ; 
that  it  w^as  not  charged  that  the  acts  of  neg- 
U  li.  ed. 


ligence  for  which  recovery  was  sought  had 
been  committed  in  the  state  of  Georgia ;  and 
because,  on  the  contrary,  the  contract  relied 
upon  in  the  declaration  was  stated  therein 
to  have  been  made  in  Kentucky.  The  an- 
swer, after  reserving  the  benefit  of  the  de- 
murrer, traversed  the  declaration  on  the 
merits,  and,  as  a  special  defense,  again  set  up 
that  the  railway  company  had  no  line  of 
road  in  the  state,  or  agent  therein,  and 
transacted  no  business  in  Georgia,  and  there- 
fore was  not  subject  to  be  therein  sued. 
Concerning  the  box  car  which  had  been  at- 
tached, it  was  specially  set  up  that,  in  order 
to  save  breaking  bulk  and  reloading  *at  [80 
connecting  points,  the  railway  company  had 
an  agreement  with  connecting  carriers  by 
which  its  cars,  when  loaded  on  its  line  with 
freight  for  points  in  Georgia,  should  not  be 
unloaded  at  the  terminus  of  the  company's 
road,  but  should  be  transferred  to  the  con- 
necting carrier  for  delivery  in  Georgia,  such 
carrier  coming  under  an  obligation  to  re- 
turn the  cars  with  all  possible  despatch.  It 
was. alleged  that  the  car  in  question  waii  de- 
livered under  these  circumstances,  and  was 
hence  not  subject  to  attachment  in  Georgia. 
Tlie  demurrer  was  overruled.  The  court 
also  sustained  a  demurrer  filed  on  behalf  of 
the  plaintiffs  to  the  special  defenses  set  up 
byfthe  railway  company  in  its  answer,  to 
which  we  have  previously  adverted.  To  these 
rulings  of  the  court  exceptions  were  noted 
by  the  railway  company  and  made  part  of 
the  record.  The  case  went  to  trial  upon  the 
merits,  and  at  the  close  of  the  evidence  the 
court  directed  a  verdict  for  the  plaiiitiirs. 
The  case  was  taken  to  the  court  of  appeals 
of  Georgia,  where  the  judgment  was  af- 
firmed. 3  Ga.  App.  400,  60  S.  E.  8.  This 
writ  of  error  to  the  court*  of  appeals  was 
allowed  by  the  chief  judge  upon  the  ground 
that  the  court  of  appeals  was  the  highest 
court  of  the  state  in  which  a  decision  in  the 
suit  could  be  had,  and  upon  the  averments 
made  in  the  petition  for  the  allowance  of  a 
writ  of  error,  that  grounds  of  Federal  cog- 
nizance were  presented  by  the  record. 

Mr.  D.  A.  R.  Crnm  argued  the  cause, 
and,  with  Mr.  J.  Gordon  Jones,  filed  a  brief 
for  plaintifif  in  error. 

Mr.  Joseph  T.  Hill  ui-gued  the  cause  and 
filed  a  brief  for  defendants  in  error. 

Mr.  Justice  White,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the 
court: 

In  the  trial  on  the  merits  it  was  shown 
that  a  shipment  of  live  stock  had  been  made 
from  a  point  in  Kentucky  under  a  *con-  [81 
tract  with  the  railway  company  for  delivery 
at  Cordele,  Georgia,  the  contract  contemplat- 
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ing  the  movement  of  the  shipment  oyer  the 
line  of  the  railway  company,  and  the  transfer 
by  it  of  the  car  to  connecting  carriers  for  de- 
livery at  the  point  of  destination.  It  was 
this  contract  of  shipment  out  of  which  it 
was  alleged  the  claim  arose  which  was  the 
basis  of  the  attachment.  The  railway  com- 
pany offered  in  evidence  the  written  con- 
tract, and  then  rested  its  defense.  This  con- 
tract of  shipment  contained  various  provi- 
sions limiting  the  common-law  liability  of 
the  railway  company.  Thereupon  the  record 
recites  as  follows: 

"Mr.  Hill  offers  in  evidence  for  plaintiff 
§  106  of  the  Constitution  of  the  state  of 
Kentucky,  as  follows: 

"  'Transportation  of  freight  and  passen- 
gers by  railroad,  steamboat,  or  other  car- 
rier, shall  be  so  regulated  by  general  law  as 
to  prevent  unjust  discrimination.  No  com- 
mon carrier  shall  be  permitted  to  contract 
for  relief  from  its  common-law  liability.' 

"Mr.  Jones  [for  railway  company]  objects 
that  the  regulation  as  provided  for  in  this 
section  should  accompany  it,  and  unless  it 
does  it  is  irrelevant  and  inadmissible;  that 
it  is  merely  a  paragraph  of  the  Constitution 
of  the  state  giving  the  legislature  and  laws. 
He  further  objects  to  it  on  the  ground  that 
this  suit  is  brought  under  the  Georgia  laws, 
and  is  not  a  suit  on  a  Kentucky  contract. 

"Objection  overruled. 

"Plaintiff  announces  closed. 

"Mr.  Hill  moves  the  court  to  direct  a 
verdjct  for  plaintiff  for  the  amount  sued  for. 

•"Mr.  Jones  [for  railway  company]  insists 
that  the  contract  offered  is  a  legal  contract, 
and  forms  an  issue  for  the  jury  to  pass  up- 
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on. 

Concerning  the  questions  of  jurisdiction 
raised  by  the  pleadings,  the  court  of  appeals, 
to  which  the  case  was  taken,  held  as  fol- 
lows: 1st.  That  by  the  requirements  of  | 
1475  of  the  Georgia  Civil  Code,  and  by  the 
82]  application  of  the  law  of  the  *8tate  as 
expounded  in  repeated  decisions  of  the  su- 
preme court,  "the  giving  of  the  replevy  bond 
was  a  general  appearance  by  the  defendant, 
dissolving  the  attachment,  and  converting  it 
from  an  action  in  rem  into  an  action  in  per- 
Bonam."  2d.  That,  under  the  law  of  the 
state,  "the  filing  of  a  general  demurrer  or  an 
answer,  not  under  protestation,  and  with- 
out expressly  reserving  the  special  appear- 
ance, waives  the  special  appearance."  Ap- 
plying these  general  propositions,  it  was  de- 
cided that  "the  defendant  having,  by  filing 
a  replevy  bond,  a  demurrer,  and  an  answer, 
submitted  itself  personally  to  the  jurisdic- 
tion of  the  court,  with  the  right  to  make 
only  such  defenses  as  it  could  have  made  if 
it  had  been  personally  served  with  process, 
and  the  surety  on  the  replevy  bond  making 
no  complaint  a|[:ainst  the  judgment,  it  be- 
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comes  immaterial  whether  the  levy  of  the  at- 
tachment was  regular  or  not,  or  whether  the 
property  seized  was  subject  to  levy;  and 
these  questions  are  therefore  not  for  de- 
cision. King  V.  Randall,  95  Ga.  449,  22  S. 
E.  683.  The  defendant  had  the  right  to  re- 
plevy, irrespective  of  whether  the  property 
was  subject  or  not  subject  to  the  levy. 
Swift  V.  Tatner,  89  Ga.  660,  673,  32  Am. 
St.  Rep.  101,  15  S.  E.  842."  In  affirming  the 
judgment  on  the  meriti,  the  contract  of  ship- 
ment out  of  which  the  controversy  arose  was 
treated  as  a  Kentucky  contract.  Certain 
limitations  therein  were  held  to  be  void  un- 
der the  laws  of  that  state,  and  other  pro- 
visions which  were  held  not  to  be  repugnant 
to  those  laws  were  decided  not  to  exempt 
the  railway  company  from  liability. 

The  assignments  of  error  are  eleven  in 
number,  but  when  the  reiterations  which 
they  contain  are  put  out  of  view,  it  is  ap- 
parent on  their  face  that,  in  their  broadest 
aspect,  they  embrace  only  two  questions  of 
a  Federal  nature:  First,  that  the  trial  court 
did  not  acquire  jurisdiction  over  the  railway 
company,  as  the  levy  upon  the  box  car  was 
a  direct  burden  upon,  and,  at  all  events,  was 
repugnant  to  the  legislation  of  Congress  on 
the  subject  of,  interstate  commerce;  and, 
second,  that  a  right  under  the  same  legisla- 
tion to  the  benefit  of  the  laws  of  the  United 
States  in  construing  the  contract  of  shipment 
upon  *  which  the  cause  of  action  arose  [83 
was  denied  by  the  decision  of  the  state  court. 
But,  as  we  have  previously  shown,  on  the 
face  of  the  record  it  is  apparent  that  the 
court  of  appeals  did  not  pass  upon  the  ques- 
tion whether  the  levy  of  the  attachment  was 
regular,  or  whether  the  property  seized  was 
subject  to  levy.  It  held,  construing  the  stat- 
utes of  Georgia  relating  to  attachments  and 
the  decisions  of  the  highest  court  of  the 
state,  that  it  was  unnecessary  to  decide 
those  questions,  because  they  had  be^n 
waived  by  the  conduct  of  the  railway  com- 
pany in  giving  a  replevy  bond  and  answering^ 
etc.,  without  protestation.  It  follows  that 
no  Federal  question  is  presented  as  to  tho  is- 
sue concerning  jurisdiction,  since  the  ruling 
below  was  based  exclusively  upon  a  non-Fed- 
eral ground  broad  enough  to  sustain  it 
without  considering  or  referring  to  the  al- 
leged Federal  question.  It  is  besides  to  be 
observed  that  the  plaintiff  in  error  in  argu- 
ment does  not  question  the  correctnesa  of 
the  deductions  drawn  by  the  court  below 
from  the  prior  decisions  of  the  supreme 
court  of  the  state  of  Georgia.  Indeed,  there 
is  nothing  in  the  record  showing  that  any 
question  was  raised  below  as  to  the  re- 
pugnancy to  the  Constitution  of  the  United 
States  of  the  statute  of  Geoigia  concerning 
the  giving  of  a  bond  to  release  attached 
property,  as  construed  by  the  supreme  court 
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of  Georgia.  See,  in  this  connection,  the 
cases  of  York  v.  Texas,  137  U.  S.  15,  20,  34 
L.  ed.  604,  605,  11  Sup.  Ct.  Rep.  9;  KaufT- 
man  y.  Wootters,  138  U.  S.  285,  34  L.  ed. 
962,  11  Sup.  Ct.  Rep.  298;  and  Mexican  C. 
R.  Co.  V.  Pinkney,  149  U.  S.  194,  205,  37 
L.  ed.  699,  703,  13  Sup.  Ct.  Rep.  859. 

The  second  proposition  is  that,  as  the 
court  below  construed  the  contract  of  ship- 
ment upon  which  the  cause  of  action  de- 
pended by  the  law  of  Kentucky,  where  it 
was  made,  instead  of  by  tne  laws  of  the 
United  States  regulating  interstate  com- 
merce, thereby  a  Federal  right  was  denied. 
But  this  contention  is  at  once  disposed  of 
by  saying  that  the  assertion  of  Federal  right 
upon  which  it  rests  finds  no  support  in  the 
record,  as  it  does  not  appear  to  have  been 
urged  below,  or  called  to  the  attention  of,  or 
decided  by,  the  appellate  court.  On  the  con- 
trary, as  we  have  previously  shown,  the 
contention  made  at  the  trial  by  the  railway 
company  was  not  that  the  contract  of 
84]*Bhipment  was  to  be  governed  by  the 
laws  of  the  United  States,  but  that  it  should 
be  treated  as  a  Georgia,  and  not  as  a  Ken- 
tucky, contract. 

From  these  considerations  it  results  that 
the  record  presents  no  Federal  question,  and 
the  writ  of  error  is  therefore  dismissed  for 
want  of  jurisdiction. 

Dismissed. 


LYDA  B.  CONLEY,  Appt., 
▼. 

RICHARD  A.  BALLINGER,t  Secretary  of 
the  Interior,  and  Horace  B.  Durant, 
Thomaa  G.  Walker,  and  William  A  Simp- 
son, Commissioners. 

(See  8.  C.  Reporter's  ed.  84-91.) 

Indiana  —  tribal  lands  ~  Federal  con- 
trol. 

1.  The  United  States  retained  the  same 
exclusive  power  over  land  used  for  an  Indi- 
an burying  ground,  which  was  excepted  in 
the  Wyandotte  treaty  of  January  31,  1855 
(10  Stat,  at  L.  1159),  art.  .2,  from  the  ces- 
sion of  the  lands  of  the  tribe  for  subdivi- 
sion in  severalty  to  the  members,  that  it 
would  have  had  if  the  tribe  had  continued 
in  existence  after  that  treaty. 

[For  other  canes,  see  Indians,  V.,  in  Digest 
Snp.  Ct  1908.] 

Indians  —  tribal     lands  —  reservation 

in  cession. 

2.  Tribal  rights  only  were  retained  by  the 

tSubstituted  January  14,  1910,  as  party 
appellee  in  place  of  James  A.  Garfield,  upon 
suggestion  of  the  latter's  resignation  and 
appointment  of  his  successor. 

KoTE.— On  Federal  control  of  Indians, — 
see  note  to  Worcester  v.  Georgia,  8  L.  ed.  U. 
&  484. 
64  L.  ed. 


Wyandotte  Indians  in  and  over  their  ceme- 
tery, under  the  Wyandotte  treaty  of  Janu- 
ary 31,  1855,  art.  2,  by  which  they  ceded 
their  land  to  the  United  States  for  sub- 
division in  severalty  to  the  members  of  the 
tribe,  excepting  the  portion  then  inclosed 
and  used  as  a  public  burying  ground,  which 
was  permanently  to  be  reserved  and  ap- 
propriated for  that  purpose. 

[For   other  cRsea,   see  Indians,  V..  in   Dlfjrest 
Slip.   Ct.   1908.1 

Indians  ~  individual  rights  ~  public 

burying  ground. 

3.  An  individual  descendant  of  Wyandotte 
Indians  has  no  right,  as  against  the  United 
States,  to  the  continued  use  as  a  cemetery 
of  the  parcel  of  land  excepted  in  the  Wyan- 
dotte treaty  of  January  31,  1855,  art.  2, 
ceding  the  lands  of  the  tribe  to  the  United 
States  for  subdivision  in  severalty  to  the 
members,  except  tlie  portion  then  inclosed 
and  used  as  a  public  burying  ground,  which 
was  permanently  to  be  reserved  and  appro- 
priated for  that  purpose. 

[For  other  cases,  see  Indians,  VlII.,  in  Digest 
Sup.   Ct.    1908.] 

Costs  —  in  circuit  court  —  on  dismissal. 

4.  No  costs  should  be  imposed  upon  the 
dismissal  for  want  of  jurisdiction  of  a  bill  in 
equity  to  enjoin  the  Secretary  of  the  Interi- 
or and  commissioners  appointed  by  him 
from  selling  or  disturbing  an  Indian  ceme- 
tery. 

[For  other  cases,  see  Costs  and  Fees,   II.  c, 
in  Digest  Sup.  Ct.  1908.1 

[No.  77.] 

Argued   and   submitted   January   14,   1910. 
Decided  January  31,  1910. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kan- 
sas to  review  a  decree,  dismissing,  for  want 
of  jurisdiction,  a  bill  in  equity  to  enjoin 
the  Secretary  of  the  Interior  and  commis- 
sioners appointed  by  him  from  selling  or 
disturbing  an  Indian  cemetery.  Reversed 
and  remanded  for  the  dismissal  of  the  bill 
without  costs. 
The  facts  are  stated  in  the  opinion. 

Miss  Iiyda  B.  Conley,  in  propria  per- 
sona, argued  the  cause  and  filed  a  brief  for 
appellant: 

If  a  court  holds  that  it  has  no  jurisdic- 
tion whatever  of  a  cause,  it  cannot  give 
judgment  for  costs. 

2  Bates,  Fed.  Eq.  Proc.  p.  873,  1[  845; 
Citizens'  Bank  v.  Cannon,  164  U.  S.  319, 
41  L.  ed.  451,  17  Sup.  Ct.  Rep.  89;  Inglee 
V.  Coolidge,  2  Wheat.  363,  4  L.  ed.  261; 
Hornthall  v.  The  Collector  (Hornthall  ▼. 
Keary)  9  Wall.  560,  566,  19  L.  ed.  560,  662; 
Blacklock  v.  Small,  127  U.  S.  96,  3^  L.  ed. 
70,  8  Sup.  Ct.  Rep.  1096;  Nashville  v.  Coop- 
er, 6  Wall.  247,  250,  18  L.  ed.  851,  852. 

The  circuit  court  of  the  United  States  has 
jurisdiction  to  enjoin  the  acts  of  individ- 
uals  who,   claiming  authority   under   color 
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of  an  unconstitutional  act  of  Congress,  in-  Fed.  Courts,  p.  113,  f  122;  Osbom  y.  Bank 

vade   personal   or    property   rights,   to   the  of    United    States,    supra;     Poindexter    v. 

injury  of  the  plaintiff,  without  due  process  Greenhow,  114  U.  S.  201,  29  L.  ed.  193,  5 

of  law.  Sup.   Ct.   Rep.   903,   962;    Smyth   v.    Ames, 

Coolcy,  Const.  Lim.  7th  ed.  p.  28;  May,  109  U.  S.  518,  42  L.  ed.  839,  18  Sup.  Ct. 

United  States  Sup.  Ct.  Pr.  p.  102;  Tindal  v.  Rep.  418;  Webster,  Citizenship,  p.  47;  Blair 

Wesley,   167   U.  S.  213,  42  L.  ed.  140,   17  v.  Silver  Peak  Mines,  93  Fed.  336;  Suther- 

Sup.   Ct.   Rep.   770;    Cooley,   Torts,  2d  ed.  land.  Notes  on  Const,  pp.  484,  569,  570,  610; 

p.   830;    Black,   Const.  Law,   p.   131;    Pen-  United  States  v.  Cruikshank,  92  U.  S.  542, 

noycr  v.  McConnaugliy,  140  U.  S.  1,  35  L.  549,  23  L.  ed.  588,  590;  Story,  Const,  chap, 

etl.  303,  11   Sup.  Ct.  Rep.  099;   Re  Ayers,  9,  pp.  85,  86;  Cooley,  Const.  Law,  pp.  31, 

123   U.   S.  443,  31   L.  ed.   216,  8  Sup.  Ct.  163,    269,    367;    Ordronaux,    Constitutional 

Rep.   164;    Hagood  v.  Southern,   117   U.  S.  Legislation,  p.  478;  Rison  v.  Farr,  24  Ark. 

52,  29  L.  ed.  805,  6  Sup.  Ct.  Rep.  C08;  Os-  168,  87  Am.  Dec.  52;  Wells,  Jurisdiction  of 

born  V.   Bank  of  United   States,  9  Wheat.  Courts,  pp.  3,  6;  Potter's  Dwarr.  Stat.  pp. 

738,    6   L.    ed.    204;    Antoni   v.   Greenhow,  65,  351,  note  7;  Chirac  v.  Chirac,  2  Wheat. 

107  U.  S.  769,  27  L.  ed.  468,  2  Sup.  Ct.  Rep.  277,  4  L.  ed.  238;  Cooley,  Const.  Lim.  7th 

91;    Davis   v.   Gray,   16   Wall.   203,   21    L.  ed.  p.  131;  Cunningham  v.  Macon  &  B.  R. 

ed.  447;   Board  of  Liquidation  v.  McComb,  Co.  109  U.  S.  446,  451,  27  L.  ed.  992,  994, 

92  U.  S.  531,  23  L.  ed.  623;  Poindexter  v.  3  Sup.  Ct.  Rep.  292,  609;  Reichart  v.  Felps, 

Greenhow,  114  U.  S.  270,  273,  297,  29  L.  6  Wall.  166,  18  L.  ed.  849;  Wihion  v.  Wall, 

ed.  185,  186,  195,  5  Sup.  Ct.  Rep.  903,  962;  6  Wall.  83,  18  L.  ed.  727;  Brown,  Jurisdic- 

Louisiana  v.  Jumel,   107  U.  S.  711,  27  L.  tion   of   Courts,   2d  ed.   pp.   6,   86;    Black, 

ed.    448,    2    Sup.    Ct.    Rep.    128;    United  Const.  Law,  p.  50,  §§  21,  22;    Dartmouth 

States    v.    Lee,    106    U.    S.    196,    27  L.  ed.  College  v.  Woodward,  4  Wheat.  519,  4  L. 

171,   1    Sup.   Ct.   Rep.   240;    Cooley,   Const,  ed.  030;  2  Butler,  Treaty  Making  Power  of 

Law,  pp.    136,   345;    Sutherland,   Notes   on  United  States  p.  145;  Society  for  Propaga- 

Const,    pp.    78,    644;    Andrews,   Am.    Law,  tion  of  the  Gospel  v.  New  Haven,  8  Wheat, 

p.   126,  note;   Campbell  v.  Holt,  115  U.  S.  464,  5  L.  ed.  662;   Swasey  v.  North  Caro- 

620,  20  L.  ed.  483,  6  Sup.   Ct.  Rep.  209;  lina   R.   Co.   1   Hughes,   19,  Fed.   Cas.   No. 

Board   of   Education   v.   Blodgett,    155   111.  13,679;    Charles   River    Bridge   v.    Warren 

441,  31  L.R.A.  70,  46  Am.  St.  Rep.  348,  40  Bridge,  11  Pet.  572,  9  L.  ed.  834;  McComb 

N.  E.  1025;   Eaton  v.  Boston,  C.  &  M.  R.  v.  Board  of  Liquidation,  2  Woods,  54,  Fed. 

Co.  51  N.  H.  504,  12  Am.  Rep.  151;  Ordron-  Cas.  No.  8,707,  92  U.  S.  531,  23  L.  ed.  023; 

aux,  Constitutional  Legislation,  p.  254;  Den  Preston   v.   Walsh,    10   Fed.   325;    Davis   v. 

ex  dem.  Murray  v.  Hoboken  Land  &  Improv.  Gray,  16  Wall.  203,  21  L.  ed.  447;  Gray  v. 

Co.   18  How.  277,   15  L.  ed.  374;   Lowe  v.  Davis,  1  Woods,  425,  Fed.  Cas.  No.  7,515; 

Kansas,  163  U.  S.  85,  41  L.  ed.  78,  16  Sup.  Woolsey  v.  Dodge,  6  McLean,  145,  Fed.  Cas. 

Ct.    Rep.    1031;    Lasere    v.    Rochereau,    17  No.   18,032,   18   How.   331,   15   L.   ed.   401; 

Wall.  438,  21  L.  ed.  605;  Orchard  v.  Alex-  United  States  v.  Peters,  5  Cranch,  115,   3 

ander,    157   U.   S.   373,   39   L.   ed.   738,   15  L.  ed.  53. 

f^o^-rV^'^;  llV  fn"^'  ^^c^^r'  ^?J^^;       Solicitor  General  Bowers  and  Mr.  Bar- 

^a^f^.lft  ^^'n""  ^!^\^L^"'^\^^\^  ton  Corncau  submitted  the  cause  for  ap- 

S.  W.  781;  Works,  Courts  &  Their  Jurisdic-  p^Hg^g. 

tion,   p.   206;    1   Desty,   Fed.   Proc.  9th  ed.       ^,,^^  j^^^.^^  ^^^^^  ^^  ^j^^^^^  jurisdiction, 

p.  42;   Bertholf  v.  O'Reilly,  74  NY    509,  ^^^^  ^^^  ^^.^  .      .^  ^^,.^  j^.^  the 

30  Am.  Rep.  323;   Ex  parte  Ah  Fook,  49  united  States 

Cal.  402;  People  ex  rel.WitherbjHsv.  Essex       ^aganab   v.*  Hitchcock,   202   U.    S.    473, 

County,  70  N.  Y.  229;   Black,  Const    Law,  ^^  ^  ^^   ^^^^^  2g  g       ^^  ^     ^^^ ,  Lo^.^._ 

pp.  417,  420;   Leeper  v.  Texas    139  US.  ^^^  ^   Garfield,  211  U.  S.  70,  53  L.  ed.  92, 

462    35  L.  ed    225,  11   Sup.  Ct.  Rep.  677;  ^9  gup.  Ct.Rep.  31. 

J?"*"^.  ^I.'^'L^:..!:  ^/^'l".'!.?  l,!^*  !  J  The  united  States  had  full  power  to  ad- 
minister the  tribal  lands  of  the  Indiana 
during  the  tribal  existence. 

Lone  Wolf  v.  Hitchcock,  187  U.  S.  663, 
47  L.  ed.  299,  23  Sup.  Ct.  Rep.  216. 


Brown,  Jurisdiction  of  Courts,  2d  ed.  p.  8. 

Rights  of  persons  and  property,  not  polit- 
ical rights,  are  subjects  of  judicial  power, 
and  the  judicial  power  covers  every  legisla- 
tive act  of  Congress,  whether  it  be  made 
within  the  limits  of  its  delegated  power,  or 
be  an  assumption  of  power  beyond  the  grants 
in  the  Constitution. 

Ableman  v.  Booth,  21  How.  506,  620,  16 
L.  ed.  169,  176;  Fifth  Nat.  Bank  ▼.  Long, 
7  Biss.  503,  Fed.  Cas.  No.  4,780;  Union 
Trust  Co.  y.  Stearns,  119  Fed.  793;  Field, 


Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  to  enjoin  the  Sec- 
retary of  the  Interior  and  commissioners 
appointed  by  him  from  selling  or  disturbing 
an  Indian  cemetery.    The  bill  was  demurred 
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to  on  the  groundsi  among  others,  that  the 
matter  in  dispute  was  not  alleged  to  exceed 
the  value  of  $2,000,  and  that  the  suit  was  a 
suit  against  the  United  States.  The  bill 
was  dismissed  for  want  of  jurisdiction,  and 
an  appeal' was  taken  to  this  court. 

The  substance  of  the  bill  is  as  follows: 
The  plaintiff  is  a  citizen  of  the  state  of  Kan- 
sas and  of  the  United  States,  and  a  de- 
scendant of  Wyandotte  Indians  dealt  with  in 
the  treaty  of  January  31,  1855.  10  Stat, 
at  L.  1169.  By  article  1  of  that  treaty  the 
tribe  of  the  Wyandottes  was  to  be  dissolved 
on  the  ratification  of  the  treaty,  and  the 
members  made  citizens  of  the  United  States, 
with  exemption  for  a  limited  time  of  such 
as  should  apply  for  it.  By  article  2,  the 
Wyandotte  Nation  ceded  their  land  to  the 
United  States  for  subdivision  in  severalty 
to  the  members,  "except  as  follows,  viz.: 
The  portion  now  inclosed  and  used  as  a  pub- 
lic burj'ing  ground  shall  be  permanently  re- 
served and  appropriated  for  that  purpose;*' 
etc.  The  plaintiff's  parents  and  sister  are 
buried  in  this  ground,  and  she  alleges  thnt 
she  "has  seisin,  and  a  legal  estate  and  vested 
89]  *right8  in  and  to"  the  same,  and  that  al- 
though the  land  is  worth  $75,000,  there  is  no 
standard  by  which  to  estimate  the  value  of 
her  rights.  (It  is  set  forth  further  that,  by 
a  treaty  of  February  23, 1867,  with  the  Sene- 
cas  and  others,  art.  13,  15  Stat,  at  L.  513, 
516,  a  portion  of  the  Wyandottes  were  al- 
lowed to  begin  anew  a  tribal  existence;  but 
the  bearing  of  this  treaty  upon  the  case  does 
not  appear.)  The  defendants  are  intending 
and  threatening  to  remove  the  remains  of 
persons  buried  as  above  to  another  desig- 
nated place  and  to  sell  the  burying  ground; 
the  proceeds,  after  certain  deductions,  to  be 
paid  to  parties  to  the  treaty  of  1855,  or 
their  representatives,  in  accordance  with  the 
act  of  Congress  of  June  21,  1906,  chap. 
3504.  34  Stat,  at  L.  325,  348.  This  act  is 
alleged  to  violate  the  constitutional  rights 
of  the  plaintiff  and  to  be  void. 

The  record  shows  that  the  court  left  it 
open  to  the  plaintiff  to  amend  so  as  to  avoid 
any  technical  objection  that  could  be  avoid- 
ed bv  amendment,  and  as  she  conducted  her 
own  case,  we  go  as  far  as  we  can  in  leaving 
fiuch  considerations  on  one  side.  For  every 
reason  we  have  examined  the  facts  with 
anxiety  to  give  full  weight  to  any  argument 
f>y  which  the  plaintiff's  pious  wishes  miirht 
he  carried  out.  But  if  it  is  obvious  that  the 
till  could  not  be  amended  so  as  to  state  a 
ease  within  the  jurisdiction  of  the  court,  the 
judgment  must  be  affirmed  or  the  appeal 
dismissed,  as  the  defect  of  jurisdiction  turns 
ont  to  be  peculiar  to  courts  of  the  United 
States  as  such,  or  one  common  to  all  courts. 

Thp  allesmtion  of  the  plaintiff's  interest 
plainly  does  not  mean  that  she  hat  taken 
1^4  li.  ed. 


possession  of  the  whole  burying  ground,  and 
has  acquired  a  seisin  of  the  whole  by  wrong. 
As  it  does  not  mean  that,  it  must  mean  sim- 
ply a  statement  of  the  rights  that  the  plain- 
tiff conceives  to  have  been  conferred  by  the 
treaty  of  1855  upon  those  whom  she  repre- 
sents. The  argument  that  vested  rights  were 
conferred  upon  individuals  by  that  treaty, 
stated  as  strongly  as  we  can  state  it,  would 
be  that,  as  the  tribe  was  to  be  dissolved  by 
the  treaty,  it  cannot  have  been  the  benefi- 
ciary of  the  agreement  for  the  permnnpnt 
^appropriation  of  the  land  in  question  [90 
as  a  public  burying  ground,  and  that  the  lan- 
guage used  imported  a  serious  undertaking, 
and  that  to  give  it  force  as  such  the  United 
States  must  he  taken  to  have  declared  a 
trust.  If  a  trust  was  declared,  the  benefit  by 
it  must  have  been  limited  to  the  members 
of  the  disintegrated  tribe  and  their  repre- 
sentatives, whether  as  individuals  or  as  a 
limited  public,  and  thus  it  might  be  possi- 
ble to  work  out  a  right  of  property  in  the 
plaintiff,  as  a  first  step  towards  maintain- 
ing her  bill. 

But  we  do  not  pursue  the  attempt  to  state 
the  argument  on  that  side,  because  we  are  of 
opinion  that  it  is  plainly  impossible  for  tlie 
plaintiff  to  prevail.  There  is  no  question 
as  to  the  complete  legislative  power  of  the 
United  States  over  the  land  of  the  Wyan- 
dottes while  it  remained  in  their  occupation 
before  their  quitclaim  to  the  United  States. 
Lone  Wolf  v.  Hitchcock,  187  U.  S.  553,  565, 
47  L.  ed.  299,  306,  23  Sup.  Ct.  Rep.  216. 
When  they  made  that  grant  they  excepted 
this  parcel.  Therefore  it  remained,  as  the 
whole  of  the  land  had  been  before,  in  the 
ownership  of  the  United  States,  subject  to 
the  recognized  use  of  the  Wyandottes.  But 
the  right  of  the  Wyandottes  was  in  them 
only  as  a  tribe  or  nation.  The  right 
excepted  was  a  right  of  the  tribe. 
The  United  States  maintained  and  pro- 
tected the  Indian  use  or  occupation 
against  others,  but  was  bound  itself  only  by 
honor,  not  by  law.  This  mode  of  statement 
sounds  technical,  perhaps,  but  the  princi- 
ples concerned  are  not  so.  The  government 
cannot  be  supposed  to  have  abandoned  mere- 
ly for  a  moment  and  for  a  secondary  matter 
it4  general  attitude  toward  the  Indians  as 
wards  over  whom  and  whose  property  it  re- 
tained unusual  powers,  so  long  as  they  re- 
mained set  apart  from  the  body  of  the  peo- 
ple. The  very  treaty  of  1867,  cited  in  the 
bill,  providing  for  the  resumption  of  the 
tribal  mode  of  life  by  the  Wyandottes,  shows 
that  the  United  States  assumed  still  to  pos- 
sess such  unusual  powers.  It  seems  to  Us 
that  the  reasonable  interpretation  of  the 
language  as  to  the  burying  ground  is  not 
that  the  United  States  declares  itself  sub- 
ject to  a  trust  which  no  court  could  enforce 
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against  it,  if  against  anyone  ( see  Naganab  ▼. 
91]  Hitchcock,  202  •U.  S.  473, 50  L.  ed.  1113, 
26  Sup.  Ct.  Rep.  667;  Oregon  v.  Hitchcock, 
202  U.  S.  60,  50  L.  ed.  935,  26  Sup.  Ct.  Rep. 
668),  while,  on  the  other  hand,  it  stripped 
itself  of  any  protecting  power  that  otherwise 
it  might  have  retained.  It  seems  to  us  more 
reasonable  to  suppose  that  the  words,  ''shall 
be  permanently  reserved  and  appropriated 
for  that  purpose,"  like  the  rest  of  the  treaty, 
were  addressed  only  to  the  tribe,  and  rested 
for  their  fnlfilment  on  the  good  faith  of 
the  United  States, — a  good  faith  that  would 
not  be  broken  by  a  change  believed  by  Con- 
gress to  be  for  the  welfare  of  the  Indians. 

We  are  driven  to  the  conclusion  that  even 
if  the  suit  is  not  to  be  regarded  as  a  suit 
against  the  United  States,  within  the  au- 
thority of  the  cases  cited  (202  U.  S.  60  and 
473),  the  United  States  retained  the  same 
power  that  it  would  have  had  if  the  Wyan- 
dotte tribe  had  continued  in  exiAtonce  after 
the  treaty  of  1855;  that  the  only  rights  in 
and  over  the  cemetery  were  tribal  rights; 
and  that  the  plaintiff  cannot  establish  a 
legal  or  equitable  title  of  the  value  of  $2,000, 
or  indeed  any  right  to  have  the  cemetery 
remain  undisturbed  by  the  United  States. 

We  are  of  opinion  that,  in  view  of  the  cir- 
cumstances, it  is  just  that  the  bill  should 
be  dismissed  without  costs.  Act  of  March 
3,  1875,  chap.  137,  S  5,  18  SUt.  at  L.  472, 
U.  8.  Comp.  Stat  1001,  p.  511. 

Decree  reversed.  Bill  dismissed  without 
coats. 


92]  •HENRY  C.  KINO,  Plff.  in  Err., 

▼. 

STATE  OF  WEST  VIRGINIA  and  Spruce 
Coal  &  Lumber  Company.  (No.  445.) 


HENRY  C.  KING,  Plff.  in  Err., 

y. 

STATE  OP  WEST  VIRGINIA,  Egbert 
Mills,  Egbert  Mills,  Trustee,  et  al.  (No. 
446.) 


HENRY  C.  KING,  Plff.  in  Err., 

V. 

STATE  OF  WEST  VIRGINIA,  U.  B.  Bus- 
kirk,  Trustee,  et  al.   (No.  447.) 

(See  S.  C.  Reporter's  ed.  92-101.) 

S^rror  to  state  court  —  Federal  question 
—  settled  by  prior  decisions. 

1.  The  contention  that  U.  S.  C!lonst.,  14th 
Amendment,  is  violated  by  the  provisions 
of  W.  Va.  Const.,  art.  13,  and  Code,  chap. 
105,  for  the  forfeiture  to  the  state  of  lands 
not  listed  by  the  owner  for  taxation  for  five 
successive  years,  with  liberty  to  the  own<^r 
to  intervene  and  redeem,  havini;  been  de- 
cided adversely  in  a  prior  decision  of  the 
S90 


Federal  Supreme  Court,  affords  no  basis 
for  a  writ  of  error  from  that  court  to  a 
state  court. 

[For  other  oaiies,  see  Appeal  and  Error,  1110- 
1137,  iQ  Digest  Sap.  Ct.  1908.] 

Error  to  state  court  ~  Federal  question 

—  decision  on  facts. 

2.  A  decision  by  a  state  court  that  cer- 
tain tracts  of  land  were  not  within  the 
boundaries  of  a  land  grant  rests  upon  a 
question  of  fact,  which  cannot  serve  as  the 
basis  of  a  writ  of  error  from  the  Federal 
Supreme  Court  to  a  state  court. 

[For  other  cases,  see  Appeal  and  Error.  1505- 
1000,  in  Diircst  Sup.  Ct.  1008.] 

Error  to  state  court  —  Federal  question 

—  local  procedure. 

3.  The  construction  and  effect  of  a  prior 
decree  of  a  state  court,  and  how  far  it 
bound  the  state,  and  whet  tier  or  not  it 
bound  parties  subsequently  coming  in.  are 
matters  of  state  procedure,  the  rulings  upon 
which  cannot  present  any  question  which 
will  sustain  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  a  state  court. 

[For  other  cnses.  see  Appeal  and  Error,  1601- 
1644,  in  Digest  Sup.  Ct.  1008.] 

Error  to  state  court  —  Federal  question 

—  statutory  construction. 

4.  The  misconstruction  of  a  state  statute 

by  a  state  court  cannot  present  a  question 

which  will  sustain  a  writ  of  error  from  the 

Federal  Supreme  Court  to  a  state  court. 

[For  other  rases,  see  Appeal  and  Error,  1584- 
1504,  in  Digest  Sup.  Ct.  1908.1 

Error  to  state  court—  Federal  question 

-statutory  construction  —  partial  in* 

Talidity. 

5.  The  decision  of  a  state  court  that  a 
void  provision  of  a  state  statute  is  separa- 
ble from  its  valid  provisions  does  not  pre- 
sent a  Federal  question  which  will  sustain 
a  writ  of  error  from  the  Federal  Supreme 
Court  to  a  state  court. 

[For  other  cases,  see  Appeal  and  Error.  15S4- 
1504,  in  Digest  Sup.  Ct.  1008.] 

[Xos.   445,  446,  447.] 

Argued  December  14,  15,  16,  1900.    Decided 
January  31,  1910. 

Note. — On  due  process  of  law  in  revenue 
proceeding's — see  note  to  Read  y.  Dingess,  8 

\j»  C*.  A.  39o. 

On  necessity  of  color  of  merit  in  Federal 
question  to  sustain  writ  of  error  to  state 
court — see  note  to  OflSeld  v.  New  York,  N. 
H.  &  H.  R.  Co.  51  L.  ed.  U.  S.  231. 

On  review  of  questions  of  fact  on  writ  of 
error  to  a  state  court— see  note  to  Smiley  y. 
Kansas,  49  L.  ed.  U.  S.  546. 

On  the  general  subject  of  writs  of  error 
from  the  United  States  Supreme  Court  to 
state  courts — see  notes  to  ^fartin  v.  Hun- 
ter, 4  L.  ed.  U.  S.  97 ;  Hamblin  v.  Western 
Land  Co.  37  L.  ed.  U.  S.  267 ;  Re  Buchanan. 
39  L.  ed.  U.  S.  884 ;  and  Kipley  ▼,  Illinoia, 
42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts  can 
be  broufifht  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to*  Apex  Tranap. 
Co.  V.  Garbade,  62  L.R,A.  513. 
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Kixo  V.  West  Virginia, 


THREE  WRITS  OF  ERROR  to  the  Su 
pr«nie  Court  of  Appeals  of  the  State 
of  West  Virginia  to  review  decrees  wliicli 
affirmed  decrees  of  the  Circuit  Court  of 
Marion  County,  in  that  state,  forfeiting  to 
the  state  certain  lands  not  listed  by  the 
owner  for  taxation  for  five  successive  years. 
Dismissed  for  want  of  jurisdiction. 

Sec  same  case  below,  No.  445,  64  W.  Va. 
645,  C3  S.  E.  495;  Xo.  440,  64  W.  Va.  646, 
63  S.  E.  408;  No.  447,  64  W.  Va.  610,  63  S. 
£.  405. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hannis  Taylor  and  Maj'nard 
F.  Stiles  argued  the  cause,  and,  with  Mr. 
John  O.  Carlisle,  filed  a  brief  for  plaintiff 
in  error: 

Where  a  state  court  decides  a  case  against 
a  claim  under  Federal  law,  and  also  puts 
its  decision  in  part  upon  other  grounds, 
the  latter  ground  must  be  a  valid,  pertinent 
matti^r  of  claim  or  defense,  arising  on  the 
record,  and  not  one  im|M)rted  into  the  case 
dehors  the  record,  or  one  that  itself  is  not 
Bound  and  sufficient. 

Johnsrm  v.  Risk,  137  U.  S.  307,  34  L.  ed. 
686,  11  Sup.  rt.  Rpp.  Ill;  Torre  Haute 
&  r.  R.  Co.  V.  Indiana,  194  U.  S.  579,  589, 
48  L.  ed.  1124,  1129,  24  Sup.  Ct.  Rep.  707; 
Atty.  Gon.  ox  rel.  Kics  v.  Lowroy,  199  U. 
S.  233-239,  60  L.  ed.  107-170,  26  Sui>.  Ct. 
Rep.  27;  Chicago,  B.  &  Q.  11.  Co.  v.  Illi- 
nois, 200  U.  S.  501,  580,  50  L.  ed.  596,  604, 
26  Sup.  Ct.  Rep.  341,  4  A.  &  £.  Ann.  Cas. 
1175;  WcKt  Chicago  Street  R.  Co.  v.  Illi- 
nois, 201  U.  S.  506,  519,  520.  50  L.  ed.  845, 
850,  851,  26  Sup.  Ct.  Rep.  518. 

When  a  decision  by  a  state  court  of  a 
Federal  question  appears  to  have  been  the 
foundation  of  the  judgment,  this  court  has 
jurisdiction. 

Wedding  v.  Meyler,  192  U.  S.  573,  48  L. 
e<1.  570,  66  L.R.A.  833,  24  Sup.  Ct.  Rep. 
322. 

The  right  to  resort  to  the  Federal  courts 
18  a  Federal  right,  and  conspiracy  or  con- 
trivance to  defeat  it  ought  not  to  be  tol- 
erated by  a  Federal  court. 

Ingersoll  v.  Coram,  211  U.  S.  335,  53  L. 
ed.  208,  29  Sup.  Ct.  Rep.  97. 

Messrs.  John  G.  Carlisle  and  Maynard  F. 
Stiles  filed  a  separate  brief  for  plaintiff  in 
error  in  Nos.  445  and  446: 

It  is  not  always  necessary  that  a  Federal 
question  be  distinctly  shown  on  the  record 
to  have  been  specifically  raised  or  decided; 
it    is    enough    if    it   was    involved    in    the 


Eureka  Lake  k  Y.  Canal  Co.  v.  Superior 
Ct.  116  U.  S.  410,  29  L.  ed.  671,  6  Sup. 
Ct  Rep.  429;  Kaukauna  Water  Power  Co. 
F.  Green  Bay  A  M.  Canal  Co.  142  U.  S. 
269,  35  L.  ed.  1009,  12  Sup.  Ct  Rep.  173; 
54  li.  ed. 


McQuade  v.  Trenton,  172  U.  S.  630,  43  L. 
ed.  582,  19  Sup.  Ct  Rep.  292. 

Wliere  the  record  suggests  many  points 
which  cannot  be  considered  upon  the  mo- 
tion  to  dismiss,  the  court  will  refuse  the 
motion,  but  allow  it  to  be  brought  up  on 
argument  on  the  merits. 

Day  y.  Washburn,  23  How.  309,  16  L.  ed. 
551. 

Where  the  motion  cannot  be  determined 
without  looking  into  the  merits,  it  will  be 
continued  to  the  hearing. 

Ilecker  v.  Fowler,  1  Black,  95,  17  L.  cd. 
45;  Semple  v.  Hagar,  4  Wall.  431,  18  L.  ed. 
402;  Lynch  v.  De  Bcrnal,  131  U.  S.  xciv. 
Appx.  and  19  L.  ed.  395. 

Mesflrs.  John  F.  Dillon  and  C.  W. 
Campbell  argued  the  cause,  and,  witli 
Messrs.  Harry  Hubbard,  Edward  C.  Lyon, 
Malcolm  Jackson,  John  A.  Sheppard,  and 
Wells  Goodykoontz,  filed  a  brief  for  defend- 
ants in  error: 

Ihe  adjudication  by  the  West  Virginia 
courts  in  these  present  cases  as  to  what  was 
tlie  meaning  and  effect  of  the  Wyoming  de- 
cree involves  the  decision  of  no  Federal 
question  unless  the  plaintiff  in  error  can 
show  that  he  has  a  ''contract,"  and  that 
some  subsequent  law,  that  is,  act  of  the 
legislature,  impaired  such  contract. 

San  Francisco  v.  Itsell,  133  U.  S.  65, 
33  L.  ed.  570,  10  Sui>.  Ct  Rep.  241. 

No  question  of  fact  can  be  reviewed  on 
these  writs  of  error. 

Belm  V.  Campbell,  205  U.  S.  403,  61  L.  ed. 
857,  27  Sup.  Ct.  Rep.  502. 

No  question  of  state  law  or  general  law 
can  be  reviewed  on  these  writs  of  error; 
but  only  Federal  questions,  if  any  exist. 

Patterson  v.  Colorado,  205  U.  S.  454,  161, 
51  L.  ed.  879,  880,  27  Sup.  Ct  Rep.  556, 
10  A.  &  E.  Ann.  Cas.  689. 

Mr.  William  G.  Conlcy  filed  a  separate 
brief  for  defendant  in  error  the  state  of 
West  Virginia. 

Messrs.  John  F.  Dillon,  Harry  Hubbard, 
Edward  C.  Lyon,  C.  W.  Campbell,  Malcolm 
Jackson,  and  John  A.  Sheppard  filed  a 
separate  brief  for  defendants  in  error  in  No. 
446: 

Tlie  question  whether  a  person  was  a  par- 
ty to  a  former  judgment  or  decree,  and  the 
whole  question,  and  all  that  is  involved 
therein,  as  to  whether  a  former  decree  or 
judgment  is  a  matter  re#  judicata  or  con- 
stitutes an  estoppel  so  as  to  be  a  bar  in 
subsequent  litigation  is  a  question  of  gen- 
eral law,  arising  frequently  in  courts  of 
general  jurisdiction,  and  is  not  a  Federal 
question  arising  under  the  Constitution  of 
the  United  States  or  act  of  Congress  or 
treaty. 
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Chouteau  v.  Gibson,  111  U.  S.  201,  28 
L.  ed.  401,  4  Sup.  Ct.  Rep.  340;  San  Fran- 
cisco V.  Itsell,  133  U.  S.  65,  66,  33  L.  ed. 
670,  671,  10  Sup.  Ct  Rep.  241. 

These  writs  of  error  can  bring  up  only 
questions  of  law,  and  not  questions  of 
fact. 

Waters-Pierce  Oil  Co.  v.  Texas,  212  U. 
S.  86,  97,  63  L.  ed.  417,  424,  29  Sup.  Ct 
Rep.  220. 

Mr.  James  F.  Brown  also  filed  a  brief 
for  defendants  in  error  in  No.  446. 

Mr.  Frank  Cox  also  argued  the  cause, 
and,  with  Messrs.  James  F.  Brown  and  Wil- 
liam R.  Lilly,  filed  a  brief  for  defendants  in 
error  in  No.  447: 

The  Supreme  Court  of  the  United  States 
is  confined,  on  a  writ  of  error  from  the  state 
court,  to  an  examination  of  the  right,  title, 
claim,  or  exemption  set  up  by  the  party  as 
depending  upon  the  construction  of  the  law 
or  treaty  of  the  United  States  undir  which 
it  is  set  up,  and  to  questions  of  law  as 
distinguished  from  questions  of  fact. 

Matthews  v.  Zane,  7  Wheat.  164,  6  L.  ed. 
425;  Corry  v.  Campbell,  154  U.  S.  629, 
Appx.  and  24  L.  ed.  926,  14  Sup.  Ct.  Rep. 
1183;  Stanley  v.  Schwalby,  162  U.  S.  265, 
40  L.  ed.  960,  16  Sup.  Ct  Rep.  764;  United 
States  Trust  Co.  v.  New  Mexico,  183  U.  S. 
636,  46  L.  ed.  315,  22  Sup.  Ct  Rep.  172; 
11  Cyc  Law  &  Proc.  p.  940;  Taylor,  Juris- 
diction, p.  434. 

The  decision  of  the  supreme  court  as  to 
the  weight  given  the  judgment  is  not  a 
Federal  question. 

Central  Land  Co.  v.  Laidley,  159  U.  S. 
103,  40  L.  ed.  91,  16  Sup.  Cl.  Rep.  80; 
Bonner  v.  Gorman,  213  U.  S.  86,  63  L.  ed. 
709,  29  Sup.  Ct  Rep.  483;  Phcenix  F.  & 
M.  Ins.  Co.  V.  Tennessee,  161  U.  S.  174,  184, 
40  L.  ed.  660,  664,  16  Sup.  Ct.  Rep.  471: 
Northern  P.  R.  Co.  v.  Ellis,  144  U.  S.  468, 
36  L.  ed.  604,  12  Sup.  Ct  Rep.  724. 

On  error  to  a  state  court,  when  the  facts 
are  found  by  the  court  below,  this  court  is 
concluded  by  such  finding. 

Egan  v.  Hart,  166  U.  S.  188,  41  L.  ed. 
680,  17  Sup.  Ct  Rep.  300. 

Mr.  Justice  Holmes  delivered  the  opin 
ion  of  the  court: 

These  writs  of  error  are  taken  in  a  suit 
by  the  state  of  West  Virginia,  brought  in 
May,  1894,  for  the  sale  of  so  much  of  a 
tract  of  600,000  acres  of  land  granted  to 
Robert  Morris  in  1795  as  is  within  the  state 
and  liable  to  be  sold  for  the  benefit  of  th^" 
•ehool  fund.  See  64  W.  Va.  645,  63  S.  E 
496;  id.  646,  684,  63  S.  E.  468;  id.  610,  63 
8.  E.  i{)6  The  Constitution  of  the  state 
provides  as  follows :  ''It  shall  be  the  duty  of 
every  owner  of  land  to  have  it  entered  on  the 
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land  books  of  the  county  in  which  it,  or  a 
part  of  it,  is  situated,  and  to  cause  himssif 
to  be  charged  with  the  taxes  thereon  and 
pay  the  same.  When  for  any  five  successive 
years  after  the  year  1869,  the  owner  of  any 
tract  of  land  containing  1,000  acres  or  more, 
shall  not  have  been  charged  on  such  books 
with  state  tax  on  said  land,  then,  by  opera- 
tion hereof,  the  land  shall  be  forfeited  and 
the  title  thereto  vest  in  the  state."  Art.  13, 
§  6.  By  cliapter  105  of  the  Code  of  the 
state,  as  amended  by  the  act  of  February 
23,  1893,  chap.  24,  a  suit  like  the  present 
is  to  be  brought  by  the  state  for  the  sale  of 
land  so  forfeited,  and  the  former  owner  is 
to  receive  the  surplus  proceeds  if  he  files  a 
petition  and  proves  title,  or,  if  he  prefers, 
may  redeem.  Further  details  are  stated  in 
King  V.  MuHins,  171  U.  S.  404,  43  L.  ed. 
214,  18  Sup.  Ct  Rep.  925,  where  t'ue  valid- 
ity of  the  system  *created  by  the  Con-  [94 
stitution  and  statute  referred  to  was  consid- 
ered and  maintained  in  a  suit  concerning  this 
same  tract.  See  also  King  v.  Panther  Lum- 
ber Co.  171  U.  S.  437,  43  L.  ed.  227,  18  Sup. 
Ct  Rep.  673;  Swann  v.  West  Virginia,  188 
U.  S.  739,  47  L.  ed.  677,  23  Sup.  Ct  Rep. 
848. 

These  provisions  being  in  the  interest  of 
actual  settlement  in  the  country,  the  Con- 
stitution also  provides  that  all  titles  of  the 
state  to  forfeited  lands,  etc.,  not  redeemed 
or  redeemable,  shall  be  vested  in  any  person, 
other  than  the  one  in  default,  his  heirs  or 
devisees,  for  so  much  thereof  as  he  shall 
liave  held  for  ten  years  under  color  of  title, 
having  paid  taxes  on  the  same  for  any  five 
of  the  ten  years,  with  ulterior  provisions  if 
there  be  no  such  person.  The  statute  fur- 
ther provides  for  bringing  in  parties  inter- 
ested, and  enacts  that  land  already  sold  un- 
der the  statute,  on  which  taxes  since  have 
been  regularly  paid,  or  land  transferred  by 
the  Constitution,  shall  be  dismissed  from  the 
suit,  and  thus  exempts  it  both  from  sale  in 
that  suit  and  from  the  redemption  incident 
to  the  proceedings  for  a  sale.  §  6.  The  re- 
demption allowed  is  only  from  the  title 
still  remaining  in  the  state,  and  does  not 
affect  titles  under  previous  sales  or  the  Con- 
stitution; the  petitioner  acquires  no  other 
title  than  that  which  was  vested  in  him  im- 
mediately before  forfeiture.  §  17.  By  §  20, 
the  bar  of  the  final  decree  is  limited  in  ae* 
cord  with  these  provisions  of  §  17. 

After  the  bill  in  this  case  had  been  filed 
and  several  times  amended,  the  plaintiff  in 
error.  King,  answered,  in  June,  1896,  eet- 
ting  up  title  to  the  600,000  acres,  charging 
that  the  statute  which  attempts  to  work 
out  a  forfeiture  of  land  etc.,  is  contrary  to 
the  14th  Amendment  of  the  Constitution, 
but  asking  "if  it  would  be  adjudged  that 
said  tract  of  land  ia  forfeited  to  the  staia 


1908. 


King  v.  West  Vihginia, 


94-97 


of  West  ViifHnia  by  reftson  of  the  nonassess- 
ment  thereof,"  etc.,  that  a  decree  be  ninde 
allowing  him  to  redeem.     The  answer  aUo 
set  out  a  very  long  list  of  claims  to  parceh 
of  the  tract,  and  charged  that  the  persons 
making  them  should  be  made  parties  defend- 
ant to  the  bill.    There  were  parties  interven- 
ing' at  this  st-ige,  but  they  do  not  seom  to 
need  notice.     The  case  was  sent  to  a  com- 
95]  missioner,    who    found,    ^amon.e;    other 
things,  that  about  10,000  acres  of  the  land 
were  not  subject  to  junior  claims  and  that 
the  taxes  and  intercut  were  $2,105.05.     On 
hie  report  coming  in,  King  paid  $3,000.08  for 
taxes  and  costs,  and  thereupon,  on  Septem- 
ber 30,  1897,  a  docree  was  entered  declaring 
that  King  *'has  the  right,   superior  to  all 
others,  to  rrdeom  said   land  so  far  as  the 
record   in   this  case   shows,"   and   that  tlic 
portion  of  the  land  lyinj[if  in  West  Virginia, 
*'so  far  as  the  title  thereto  is  in  said  state," 
which  portion  is  adjudged  to  be  bounded  as 
set  forth  in  the  decree,  ''is  hereby,  by  the 
Miid  Henry  o.  King,  fully  redeemed;  and  all 
forfeitures  of  said  land,  and  taxes  and  in- 
terest heretofore  charged  or  chargeable  there- 
on,   are   hereby   released    and    discharged.'' 
'*But   it  is   provided   that   this   redemption 
shall  not  affect  the  rights  any  person  not 
party  to  this  suit  may  have,  if  any,  under 
the  provisions  of  S  3,  article  13,  of  the  Con- 
stitution of  the  state  of  West  Virginia,  such 
rights  and  claims  not  being  in  any  mmncr 
adjudsred  or  determined  hereby."     In  fact, 
whatever  it  said,  the  decree  could  not  grant 
a  redemption  affecting  anybody^s  right  but 
that  of  the  state.    The  rights  of  purchasers 
at  court  sales  and  transferees  under  the  Con- 
stitution are  protected  by  S  17  of  the  act  of 
1893,  as  pointed  out  by  the  supreme  court 
of  appeals.     64  \V.  Va.  590,  500,  63  S.  £. 
468. 

The  state  appealed  in  October,  1898.  to  the 

supreme  court  of  appeals,  and  on  February 

7)  1900,  the  decree  "in  so  far  as  it  allows 

*fce  appellee,  Henry  C.  King,  to  redeem  the 

l^d  deseribed  in  this  decree  by  reason  of 

^he  payment  of  the  sum  of  $3,090.08,  costs. 

^ei,  and  interest  as  fixed  by  the  circuit 

^^rt,  and  in  so  far  as  it  ascertains  such 

f*t8,  taxes,  and  interest,"  was  reversed  and 

^^  all  other  respects  affirmed.     The  cause 

^M  ordered  to  be  remanded  with  directions 

^permit  King  to  amend  his  petition  so  as 

*o  etrefully  describe  and  accurately  locate 

^  portion  of  said  land  he  desired  to  re- 

J«n».   47  W.  Va.  437,  35  S.  E.  30.    A  little 

«ter  in  the  same  year  (1900)  the  state  sub- 

■wtted  a  fifth  amended  bill,  making  the  per- 

**•  mentioned  in  King's  answer  as  having 

••1  interest  in  the  'tract  parties,  and  asked 

^  directions    of    the    court.    King    now, 

*ntrtry     to     his     answer     ahovp     stated. 

P"*«ting,   on    the   ground   of   the    above- 
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mentioned  decree.  The  bill  was  ordered 
to  be  filed,  and  in  March,  1001,  King 
filed  an  amended  answer  and  petition, 
stating  that  the  had  not  been  able  in 
the  time  allowed  to  define  all  the  land,  but 
that  he  did  there  give  a  careful  description 
of  certain  portions  upon  which  he  desired 
to  pay  such  future  sum  as  was  properly 
char.i;eable  thereon.  Sclicdules  were  set 
forth  and  the  prayer  was  to  be  porniitted  to 
pay  the  sum  properly  chnrijeahle  upon  the 
land  above  described  and  to  be  described  in 
a  supplemental  petition. 

In  many  instances  the  land  claimed  by  the 
newly  joined  parties  was  dismissed  without 
controversy  from  the  suit,  as  subject  neither 
to  sale  nor  to  redemption  under  the  Con- 
stitution and  laws.  In  others,  the  land 
claimed  was  within  the  boundaries  estab* 
lished  by  the  above-mentioned  decree  of  Sep- 
tember 30,  1807,  but  was  alleged  to  be  out- 
side the  true  lines  of  the  Morris  grant,  the 
correctness  of  the  decree  beincr  denied.  And 
again,  claims  inconsistent  with  Kinjr's  ri^lit 
to  redeem,  that  were  not  admitted  by  him, 
were  s^t  up  on  the  foot?n*x  of  purchases  from 
the  state.  On  July  5,  1901.  the  case  was  re- 
ferred to  a  commissioner  to  report,  among 
other  things,  the  quantity,  de8cri])tion,  and 
location  of  the  portions  of  the  Morris  grant 
and  other  lard  concerned,  to  which  the  title 
then  remained  in  the  stnte,  and  which  was 
subject  to  sale.  On  July  14,  King  an- 
swered the  answers  of  some  of  the  new  par- 
ties, claiming  portions  of  the  land.  In 
September,  he  applied  for  a  prohibition 
against  the  proceeding  in  the  county  court, 
which  was  denied  on  the  ground  that  the 
court  had  jurisdiction,  and  that,  if  it  made 
a  mistake,  it  would  be  onlv  error  to  be  cor- 
rected  in  the  usual  way.  King  v.  Djolittle, 
51  W.  Va.  91,  41  S.  E.  145.  The  commis- 
sioner proceeded  to  take  evidence,  K»ng  be- 
ing represented  at  the  hearing,  and  this  last- 
ed until  April  6,  1003,  when  the  report  was 
filed.  On  December  6,  1005,  the  court  m"de 
a  decree  establishing  very  difTerent  bout'da- 
ries  from  those  fixed  by  the  decree  of  Sep- 
tember 30,  1807,  and  cutting  down  the  Mor- 
ris *grant  to  about  07,000  or,  as  the  [97 
plaintiff  in  error  says  90,000  acres.  Mean- 
time the  state  made  a  sixth,  seventh,  and 
eighth  amendment  to  its  bill,  bringing  in 
new  defendants,  but  these  seem  to  need  no 
further  mention. 

Motions  had  been  made  by  Egbert  MHIs 
to  dismiss  a  tract  of  112  acres  from  the 
suit,  and  by  the  Spruce  Coal  &  Lumber  Com- 
pany to  dismiss  a  tract  of  7,000  acres,  and 
by  others,  on  the  ground  that,  as  hfts  been 
stated  by  the  statute  under  which  the  suit 
was  instituted,  whenever  it  should  appear 
to  the  court  that  anv  part  of  the  land  in 
question  had  been  sold  by  the  state  in  former 
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similar  proceedings,  etc.,  or  was  held  under 
§  3  of  article  13  of  the  state  Constitution, 
the  bill  should  be  dismissed  as  to  such  part. 

On  February  23,  1005,  the  act  of  1803  was 
amended  so  as  to  allow  defendant  claimants 
to  file  deeds  or  certified  copies  of  deeds  made 
under  an  order  of  court  in  previous  pro- 
ceedings for  the  sale  of  school  land,  or  pat- 
ents from  Virginia  or  West  Virginia,  pur- 
porting to  convey  any  part  of  the  land  in 
suit;  and  it  was  enacted  that  if  the  state 
or  some  other  claimant  did  not,  within  thir- 
ty dftys,  allege  and  prove  by  a  proper  cer- 
tificate that  such  part  a;j^nin  had  become 
forfeited  since  the  date  of  the  conveyance, 
the  court  should  h.'ive  no  jurisdiction  to  sell 
such  part  or  to  permit  redemption  of  it,  but 
should  enter  an  order  dismissing  the  suit  as 
to  such  part.  (It  was  left  an  open  question 
in  64  W.  Va.  504,  63  S.  E.  468,  whether  this 
did  not  enlarge  King's  rights,  in  case  of  a 
fecond  forfeiture.)  It  was  enacted  also  that 
if  it  should  appear  that  any  part  of  the  land 
had  bcf^n  hohl  for  t?n  rears  under  color  or 
olnim  of  title,  and  that  taxes  had  been  paid 
for  five  of  the  ten  yenrs,  or  if  it  should  ap- 
pear that  the  land  had  been  held  under  color 
of  title  and  taxes  paid  for  five  years  since 
1865,  the  suit  should  be  dismissed  as  to  such 
part.  The  court  further  was  authorized  to 
dismiss  the  suit  in  whole  or  in  part  if 
satisfied  by  report  of  the  commissioner  of 
school  lands  and  inrjuiry  that  the  whole  or 
part  of  the  lands  was  not  liable  to  sale. 
Previous  sales  of  school  lands  were  validated 
eo  far  as  to  pass  the  title  of  the  state.  After 
98]  *this  amendment  new  motions  were 
filed  on  June  1,  1005,  and  subsequently, 
with  copies  of  patents  and  deeds,  if  not 
previously  filed.  King  objected  on  the 
ground  that  if  §  3  of  article  13  of  the 
Constitution  was  construed  to  apply  to 
land  forfeited  after  the  Constitution' 
was  adopted,  it  was  contrary  to  the 
Constitution  of  the  United  States,  and 
that  §  0  of  chapter  105  was  also,  if  con- 
strued not  to  permit  King  to  redeem  all  the 
land  described  in  his  petition.  Time  was 
allowed  until  the  first  day  of  the  next  Octo- 
ber term  for  the  state  or  any  other  claimant 
to  show  any  defenses  to  these  motions,  and 
no  defense  appearing,  on  December  7,  1905, 
the  day  after  the  new  boundary  decree,  and 
on  later  days,  the  motions  were  grante<'  <»Tid 
the  suit  dismissed  as  to  the  tracts  oi  land 
concerned. 

The  dismissals  were  on  two  grounds: 
That  the  tracts  concerned  were  outside  the 
Morris  grant  as  bounded  by  the  new  decree, 
and  that  they  were  held  under  grants  from 
the  state,  etc.,  and  therefore  were  within 
chap.  105,  §  6,  of  the  Code,  as  amended  and 
article  13,  §  3,  of  the  Constitution.  On  De- 
cember 3,  1907,  King  appealed  to  the  su- 
preme court  of  appealsi  but  on  December  22, 
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1908,  the  decrees  were  affirmed.  It  was  held 
that  the  above-mentioned  tracts  claimed  by 
Egbert  ^ills  (No.  446  in  this  court)  and  t-!C 
Spruce  Coal  &  Lumber  Company  (No.  445 
in  this  court)  were  outside  the  Morris 
grant.  64  W.  Va.  545,  63  S.  E.  495.  The 
new  boundary  was  upheld  in  64  W.  Va.  546, 
63  S.  E.  468.  In  that  case  it  was  decided 
that  the  defendants  made  parties  after  the 
first  boundary  decree  of  September  30,  1897, 
were  not  bound  by  it  as  partially  affirmed, 
even  if  they  had  instigated  and  contributed 
to  the  appeal,  pp.  550,  et  seq.  See  Rum- 
ford  Chemical  Works  v.  Hygienic  Chemical 
Co.  215  U.  S.  156,  ante,  137,  30  Sup.  Ct. 
Rep.  45.  Finally,  in  64  W.  Va.  610,  63 
S.  E.  405,  the  court  sustained  a  dismissal 
of  land  claimed  by  Buskirk  (No.  447  in 
this  court)  on  the  ground  that  it  had  been 
sold  as  school  land  pending  the  present  pro- 
ceedings, and  so  the  right  to  redeem  was 
gone;  and  moreover,  the  sale  was  validated 
by  the  amendment  of  1905  to  the  act  of 
1803,  as  above  set  forth.  In  64  W.  Va.  at 
564,  63  S.  E.  468,  is  a  separate  opinion 
'discussing  the  amendment  of  1005,  and  [90 
deciding  that  it  merely  made  legitimate 
rules  of  evidence,  and  changed  no  rights. 

To  complete  the  history  of  the  case,  even 
if  not  material,  it  may  be  added  that  peti- 
tions for  rehearing  were  presented  and  dis- 
allowed, but  that  on  January  21,  1009,  it 
was  decreed  that  the  boundary  decree  of 
December  6,  1905,  should  be  *so  modified 
and  limited  in  eflTect  as  not  to  affect  or  im- 
pair any  right  vested  in  any  person  by  the 
decree  entered  herein  by  the  circuit  court  of 
Wyoming  county  on  tlie  30th  day  of  Sep- 
tember, 1897,  as  modified  and  partially  af- 
firmed by  a  decree  entered  by  this  court  on 
the  7th  day  of  February,  1900,  and  to  the 
like  extent  the  decree  made  and  entered 
herein  on  the  22d  day  of  December,  1903, 
by  this  court,  in  so  far  as  the  same  affirms 
said  decree  of  December  6th,  1905,  is  here- 
by so  modified  and  limited."  The  decrees 
as  to  the  defendants  in  error  vrere  not 
modified,  but  -  still  stand.  Perhaps  the 
meaning  of  this  last  decree  is  as  contended 
for  by  some  of  the  defendants  in  error, 
that,  as  between  the  state  and  King  on  one 
side,  and  the  defendants  brought  in  after 
September  30,  1897,  on  the  other,  the  new 
boundaries  shall  prevail;  but  that,  as  be- 
tween those  who  were  parties  before  Sep- 
tember 30,  1897,  the  old  boundaries  still 
are  to  be  taken  as  correct;  so  that  if,  with- 
in the  latter  bounds,  there  is  land  to  which 
the  state  alone  has  title.  King  still  may  re* 
deem.  The  court  has  indicated  a  tendency 
to  believe  that  the  old  decree  still  bound  the 
state  (King  v.  Mason,  60  W.  Va.  607,  56 
S.  E.  377),  while  it  clearly  holds  that  It 
does  not  bind  parties  afterwards  intro* 
duced  (64  W.  Va.  546,  561,  63  S.  K.  468). 
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At  all  events,  we  are  of  opinion  that  this 
modification  does  not  affect  the  cases  be- 
fore this  court. 

The  present  writs  of  error  are  for  the 
purpose  of  reversing  the  decrees  as  to  boun- 
dary and  dismissal  that  have  been  men- 
tioned. The  .defendants  in  error  move  to 
dismiss,  and  we  are  of  opinion  that 
the  motion  should  be  granted.  The  only 
serious  question  in  the  case,  if  we  as- 
sume that  King  saved  it,  is  whether  the 
West  Virginia  Constitution  and  statute  are 
consistent  with  the  14th  Amendment.  But 
100]  that  question  *wa8  answered  in  King 
V.  MuUins,  171  U.  S.  404,  43  L.  ed.  214,  18 
Sup.  Ct.  Rep.  925.  The  construction  of  the 
state  Constitution  by  the  state  court  as  not 
confined  in  its  operation  to  title  vested  and 
remaining  in  the  state  when  the  Constitu- 
tion went  into  effect  (which,  of  course,  is 
final)  is  the  only  natural  construction  and 
was  to  be  expected;  then,  as  now,  it  was 
obvious  that  the  right  to  redeem  under  the 
statute  would  not  exist  in  case  part  of  the 
land  had  been  sold  to  a  junior  purchaser, 
so  that  in  that  case  there  would  not  be  a 
•'revestiture  commensurate  with  the  dives- 
titure," as  it  is  argued  that  there  should 
be;  and  to  say  the  least,  it  is  not  surpris- 
ing that  it  is  held  that  the  right  may  be 
lost  by  transfer  pending  the  proceedings. 
The  whole  discussion  upon  this  point  is 
little  more  than  an  attempt,  in  respectful 
form,  to  reargue  by  unreal  distinctions 
what  was  decided  in  the  former  case.  The 
question  is  not  open  and  we  shall  discuss  it 
no  more.  It  hardly  is  necesary  to  add  that. 
on  a  writ  of  error,  we  do  not  deal  with  the 
facts  (Behn  v.  Campbell,  205  U.  S.  403, 
407,  51  L.  ed.  857,  858,  27  Sup.  Ct.  Rep. 
«02),  and  therefore  the  decision  that  most 
of  the  tracts  in  question  are  not  within  the 
boundaries  of  the  Morris  grant  disposes  of 
King's  rights  here. 

But  an  attempt  is  made  to  maintain  that 
King  got  vested  rights  under  the  first 
boundary  decree  September  30,  1897,  and 
his  payment  of  the  sum  fixed  in  that  decree, 
coupled  with  the  partial  affirmance  of  the 
same.  But  the  construction  and  effect  of 
that  decree,  how  far  it  bound  the  state,  and 
whether  or  not  it  bound  parties  subsequent- 
ly coming  In,  were  matters  of  state  proce- 
dure alone.  The  cases  remained  within  the 
jurisdiction  of  the  state  court,  and  if,  by 
local  practice,  the  lower  or  higher  court 
had  power  to  change  an  earlier  decree  in 
the  cause  by  direct  order,  or  indirectly,  by 
construction,  which  latter  we  by  no  means 
intimate  was  done,  it  is  a  matter  that  can- 1 
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not  be  complained  of  here.  See  Patters'^n 
V.  Colorado,  205  U.  S.  454,  400,  61  L.  ed. 
879,  880,  27  Sup.  Ct.  Rep.  55G,  10  A.  &  E. 
Ann.  Cas.  G89.  It  is  said  that  the  decree 
established  the  law  of  the  case,  but  that 
phrase  expresses  only  the  practice  of  courts 
generally  to  refuse  to  reopen  what  has  been 
decided,  not  a  limit  to  their  power.  Reming- 
ton V.  Central  P.  R.  Co.  198  ♦U.  S.  95,  [101 
99,  100,  49  L.  ed.  959,  903,  25  Sup.  s^t.  Aiep. 
577.  See  Great  Western  Teleg.  Co.  v.  Burn- 
ham,  162  U.  S.  339,  343,  40  L.  ed.  991,  993, 
16  Sup.  Ct.  Rep.  850.  In  some  states  it  is 
true  that  a  stricter  rule  is  applied  (North- 
ern P.  R.  Co.  V.  Ellis,  144  U.  S.  458,  30  L. 
ed.  504,  12  Sup.  Ct.  Rep.  724),  but  there  is 
nothing  in  the  Constitution  of  the  United 
States  to  require  it,  or  to  prevent  a  state 
from  allowing  past  action  to  be  modified 
while  a  case  remains  in  court.  See  San 
Francisco  v.  Itsell,  Z33  U.  S.  65,  33  L.  ed. 
570,  10  Sup.  Ct.  Rep.  241.  The  highest 
court  of  the  state  is  the  final  judge  of  the 
po%yers  conferred  by  the  state  laws  in  that 
regard.  It  was  said  by  the  supreme  court 
of  appeals  in  this  case  that  "the  decree 
adds  nothing  to  King's  rights."  04  W.  Va. 
599,  63  S.  E.  468. 

In  view  of  what  we  have  said,  it  hardly 
is  necessary  to  consider  the  amendment  of 
the  Code,  chap.  105,  and  the  act  of  1893 
by  the  act  of  1905.  It  is  argued  that  the 
state  court  misconstrued  the  statute,  but  we 
have  nothing  to  do  with  that.  Judge  Bran- 
non  clearly  shows  (64  W.  Va.  584,  591,  et 
seq.,  63  S.  E.  468)  that  the  amendment 
does  not  even  change  the  burden  of  proof 
as  to  the  validity  or  invalidity  of  other 
sales  or  conveyances  set  up.  Id.  594.  The 
limitation  of  thirty  days  to  overcome  the 
effect  of  filing  a  deed  or  patent  from  the 
state  ib  thought  to  be  merely  directory,  and 
it  is  poin^»d  out  that  in  fact  King  was  al- 
lowed five  months,  and  that  he  did  nothing. 
The  limitation  is  held  to  be  reasonable,  and, 
even  if  void,  to  be  separable  from  the  rest 
of  the  act, — another  point  on  which  the 
state's  decision  is  final.  Giving  prima  facie 
effect  to  the  document  cannot  be  questioned 
seriously.  Marx  v.  Han  thorn,  148  U.  S. 
172,  37  L.  ed.  410,  13  Sup.  Ct.  Rep.  508. 
The  other  provisions  of  the  act  are  shown 
to  take  no  right  from  King  that  he  had 
under  the  previous  law,  and  are  held  to  be 
consistent  with  the  state  Constitution.  lu 
our  opinion  there  was  no  question  raised  in 
these  cases  that  properly  could  be  brought 
before  this  court  for  review. 

Writs  of  error  dismissed* 
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102]  •BYRON  F.  BABBITT,  Trustee  in 
Bankruptcy  of  the  Estate  of  Randolph- 
Macon  Coal  Company,  Appt., 

V. 

HOWARD  BUTCHER,  Secretary  of  Ran- 
dolph-Macon Coal  Company,  and  Janio-s 
T.  (laidiner,  President  of  Randolph- 
Macon  Coal  Company. 

(See  S.  C.  Reporter's  ed.  102-115.) 

Bankruptcy  —  what  passes  to  trustee  — 
books  and  papers. 

1.  The  corporate  records  and  stock  books 
passed  on  an  adjudication  in  bankruptcy 
against  the  corporation  to  the  trustee,  by 
virtue  of  the  provisions  of  the  bankruptcy 
act  of  July  ],  180S  (30  Stat,  at  L.  505, 
chap.  541,  U.  S.  Comp.  Stat.  1901,  p.  3451), 
§  70,  vesting  in  such  trustee  the  title  of  the 
bankrupt  to  all  documents  relating  to  his 
property,  and  §  1,  subd.  13,  providing  that 
the  word  "documents"  shall  include  any 
book,  deed,  9r  instrument  in  writing. 

Bankruptcy  —  summary  jurisdiction  — 
conipcUing  production  of  documents. 

2.  A  court  of  bankruptcy  has  power  upon 
a  petition  and  rule  to  show  cause,  there 
being  no  adverse  holding,  to  compel  delivery 
to  the  trustee  of  the  records  and  stock  books 
of  the  corporate  bankrupt. 
[Jurisdiction  of  Bnnlcrnptry  Courts,  see  Bank- 
ruptcy,  II.,  in   Digest   Sup.   Ct.   1908.1 

Bankruptcy  —  jnrisdictlon  —  ancillary 
proceedings  in  another  district. 

3.  A  Federal  district  court  has  jurisdic- 
tion to  entertain  proceedings  instituted  by 
a  trustee  in  bankfuptcy,  duly  appointed  iu 
a  bankruptcy  proceeding  pending  in  an- 
other district,  to  compel  the  officers  of  the 
bankrupt  to  deliver  to  such  trustee  the  docu- 
ments in  their  possession  relating  to  the 
business  of  the  bankrupt,  since  the  general 
jurisdiction  conferred  on  bankruptcy  courts 
by  the  bankruptcy  act  of  July  1,  1898,  §  2, 
is  not  cut  down,  so  far  as  summary  juris- 
diction is  concrrned,  by  the  provisions  of 
§§  23a  and  h,  ^  (i),  subd.  &,  or  §  67,  subd.  c, 
which  affect  only  those  cases  where  there  is 
a  claim  of  adverse  title  based  upon  a  trans- 
fer antedating  the  bankruptcy. 
[Jurisdiction  of  Bnnkruptcy  Courts,  see  Bnuk- 

ruptcy,  II.,  iu  Digest  Sup.  Ct.  11)08.] 

[No.  39.] 

Argued  November  29,   1909.     Decided  Feb- 
ruary 21,  1910. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  an  order  deny- 
ing a  motion  by  a  trustee  in  bankruptcy 
appointed  in  a  proceeding  pending  in  an- 
other district,  to  compel  the  officers  of  the 
bankrupt  to  deliver  to  the  trustee  the  cor- 

NoTE. — As  to  persons  against  whom  pro- 
duction and  inspection  of  books  or  writings 
may  be  had — see  note  to  Cassatt  v.  Mitchell 
Coal  &,  Coke  Co.  81  C.  G.  A.  96. 
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porate  records  and  stock  books  of  the  bank- 
rupt. Reversed  and  remanded  for  further 
proceedings. 

Statement  by  Mr.  Chief  Justice  Fuller: 

The  Randolph-Macon  Coal  Company  was  a 
Missouri  corporation,  and  was  duly  adjudi- 
cated a  bankrupt  March  26,  1907,  in  pro- 
ceedings instituted  in  the  district  court  of 
the  United  States,  in  and  for  the  eastern  di- 
vision of  the  eastern  judicial  district  of 
Missouri.  Byron  F.  Babbitt  was  duly  ap- 
pointed trustee  in  bankruptcy  for  the  corpo- 
ration May  10,  1907,  and  duly  qualified  by 
giving  bond  on  that  day. 

He  thereafter  made  demand  upon  the  pres- 
ident of  the  company  for  the  delivery  to 
him  of  the  corporate  records  and  stock  books 
of  the  bankrupt  company,  which  were  kept 
in  the  office  maintained  by  the  company  in 
New  York  city.  This  request  was  refused 
by  letter  of  the  president  of  the  company, 
dated  September  24,  1907,  in  which  he  says 
that  he  is  advised  ''that  such  records  and 
stock  books  are  not  documents  relating  to 
the  property  of  the  bankrupt,  and  therefore 
you,  as  trustee  in  bankruptcy,  are  not  en- 
titled to  their  possession." 

Thereupon  the  trustee  made  application 
to  the  district  court  in  and  for  the  .southern 
district  of  New  York,  by  petition,  *for  [10* 
an  order  directing  James  T.  Gardiner, 
the  president,  and  Howard  Dutcher,  the 
secretary,  of  the  company,  or  either  of 
them,  to  deliver  to  him  the  stock-certifi- 
cate book,  the  corporation  minute  book, 
and  the  stock  register  of  said  company, 
together  with  all  other  records  and 
documents  belonging  to  said  company,  in 
their  possession  or  under  their  control. 
Gardiner  and  Dutcher  were  within  the 
jurisdiction  of  the  district  court  for  the 
southern  district  of  New  York,  and  the  books 
and  papers  referred  to  were  within  their  cus- 
tody there,  and  the  trustee  alleged  that  the 
stock -certificate  book,  the  corporation  min- 
ute book,  and  the  stock  register  book  were 
necessary  to  the  trustee  in  his  administra- 
tion and  settlement  of  the  affairs  of  the  com- 
pany. 

Thereafter  a  hearing  was  had  on  the  peti- 
tion, the  order  to  show  cause,  and  return 
thereto,  and  the  district  judge  (Holt,  J.) 
indorsed  on  the  petition:  "I  am  obliged  to 
deny  this  motion  on  the  authority  of  Re 
Von  Hartz,  74  C.  C.  A.  68,  142  Fed.  720.'' 
and  ordered  that  the  motion  be  denied  on 
the  ground  that  the  court  was  without  juris- 
diction to  entertain  the  proceeding  or  to 
grant  the  relief  prayed  for,  and  the  district 
judge  also  certified  that  the  order  deuyin|( 
the  motion  and  refusing  to  grant  the  relief 
was  based  solely  on  the  ground  that  the 
court  was  without  jurisdiction  "to  entertain 
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proceedings  instituted  by  a  trustee  in  bank- 
ruptcy duly  appointed  in  a  bankruptcy  pro- 
ceeding pending  in  another  district,  to  com- 
pel  the  officers  of  the  bankrupt  to  deliver 
to  such  trustee  the  documents  in  their  pos- 
session relating  to  the  business  of  the  bank- 
rupt." 

This  appeal  was  then  allowed  and  duly 
proscuted. 

Mr.  William  B.  Hornblower  argued  the 
cause,  and,  with  Mr.  Morgan  M.  Mann, 
filed  a  brief  for  appellant: 

The  title  to  all  books  and  papers  relating 
to  the  business  of  the  bankrupt  was  vested 
in  the  trustee  in  bankruptcy  upon  his  ap- 
pointment and  qualification  as  of  the  date 
of  the  adjudication. 

Mueller  v.  Nugent,  184  U.  S.  1,  46  L.  ed. 
405,  22  Sup.  Ct.  Rep.  269;  Re  Hess,  134 
Fed.   109. 

It  was  proper  to  resort  to  summary  pro- 
ceedings in  a  court  of  bankruptcy  rather 
than  to  an  action  of  replevin  in  a  state 
court. 

Mueller  v.  Nugent,  supra. 

The  district  court  of  the  United  States 
in  and  for  the  southern  district  of  New 
York  had  jurisdiction  to  entertain  this  pro- 
ceeding and  to  grant  the  relief  prayed  for. 

Lathrop  v.  Drake,  91  U.  S.  516,  23  L.  ed. 
414;  Sherman  v.  Bingham,  3  ClifT.  552, 
Fed.  Cas.  No.  12,762;  Goodall  v.  Tuttle, 
3  Bias.  219,  Fed.  Cas.  No.  5,533;  M'Gehee 
T.  Hentz,  Fed.  Cas.  No.  8,794;  Re  Tifft,  Fed. 
Cas.  No.  14,034;  Payson  v.  Dietz,  2  Dill. 
504,  Fed.  Cas.  No.  10,861;  Re  Benedict,  140 
Fed.  55;  Re  Peiser,  115  Fed.  199;  Re  Sut- 
ter Bros.  131  Fed.  654,-  Re  John  L.  Nelson 
&  Bro.  Co.  149  Fed.  590;  Loveland,  Bankr. 
3d  ed.  §  21;  Re  Dunseath  &  Son  Co.  168 
Fed.  973. 

Mr.  Henry  W.  Taft  argued  the  cause  and 
filed  a  brief  for  appellees: 

A  district  court  has  no  ancillary  juris- 
diction on  the  application  of  a  trustee  in 
bankruptcy  appointed  by  another  district 
court,  to  compel  by  summary  order  the  de- 
livery to  him  of  property  of  the  bankrupt. 

Be  Von  Hartz,  74  C.  C.  A.  58,  142  Fed. 
726;  Hull  V.  Burr,  83  C.  C.  A.  61,  163 
Fed.  945;  Re  Williams,  120  Fed.  38;  Re 
Williams,  123  Fed.  321;  Ross-Meeham 
Foundry  Co.  v.  Southern  Car  &  Foundry 
Co.  124  Fed.  403;  Re  Tybo  Min.  &  Reduc- 
tion Co.  132  Fed.  697;  Re  Benedict,  140 
Fed.  55. 

Changes  have  been  made  in  the  act  of 
1898  which  clearly  indicate  an  intention  on 
the  part  of  Congress  to  limit  the  jurisdic- 
tion of  courts  of  bankruptcy,  both  when  act- 
ing in  matters,  narrowly  speaking,  of  bank- 
ruptcy administration,  and  also  when  acting 
as  courts  of  adjudication. 
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Even  if  this  application  had  been  made  to 
the  district  court  which  originally  adjudi- 
cated the  Randolph-Macon  Coal  Company  a 
bankrupt,  it  would  not  have  had  power, 
in  a  summary  proceeding,  to  direct  the  de- 
livery of  the  books  in  question  to  the  trus- 
tee. 

The  title  of  the  trustee  to  these  books  is 
disputed  by  Messrs.  Qardiner  and  Dutcher. 
Under  the  cases,  therefore,  his  remedy  to 
establish  his  title  or  right  to  possession  lies 
in  a  plenary  action. 

Jaquith  v.  Rowley,  188  U.  S.  620,  47  L. 
ed.  620,  23  Sup.  Ct.  Rep.  369. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Subdivision  1  of  §  70  of  the  bankruptcy 
act  of  1808  (30  Stat,  at  L.  505,  chap.  541, 
U.  S.  Comp.  Stat  1901,  p.  3451)  provides 
that  the  trustee  of  the  estate  of  a  bankrupt 
shall  be  vested  by  operation  of  law,  as  of  the 
date  of  the  adjudication,  with  the  title  of  the 
bankrupt  (a  1)  to  all  "docvments  relating 
to  his  property,"  and  subdivision  13  of  §  1 
of  the  act  provides  that  "  'documents'  shall 
include  any  book,  deed,  or  instrument  in 
writing." 

Appellees,  as  officers  of  the  bankrupt  com- 
pany, asserted  no  adverse  claim,  but  denied' 
that  the  corporate  I'ecords  and  stock  books 
were  ''documents  relating  to  the  property  of 
the  bankrupt,"  and  asserted  that  tlierefore 
the  trustee  in  bankruptcy  was  not  entitled 
to  their  possession. 

We  have  no  doubt  that  the  books  and  rec- 
ords in  question  passed,  on  adjudication,  to 
the  trustee,  and  belong  in  the  custody  of  the 
bankruptcy  court,  and,  there  being  no  ad- 
verse holding,  that  the  bankruptcy  court 
had  power,  upon  a  pet'tipn  and  rule  to  show 
cause,  to  compel  their  delivery  to  the  trus- 
tee. Bryan  v.  Bernheimer,  181  U.  S.  188,* 
45  L.  ed.  814,  21  Sup.  Ct.  Rep.  557;  Muel- 
ler v.  Nugent,  184  U.  S.  1,  46  L.  ed.  405, 
22  Sup.  Ct.  Rep.  269;  Louisville  Trust  Co.  v. 
Comingor,  184  U.  S.  18,  46  L.  ed.  413,  22 
Sup.  Ct.  Rep.  293;  First  Nat.  Bank  v.  Chi- 
cago Title  &  T.  Co.  108  U.  S.  280,  49  L.  ed. 
1051,  26  Sup.  Ct.  Rep.  693;  Whitney  v.  Wen- 
man,  198  U.  S.  539,  49  L.  ed.  1157,  25  Sup. 
Ct.  Rep.  778. 

This  brings  us  to  the  real  question  in  the 
case,  and  upon  which  the  decision  was 
rendered;  namely,  whether  the  district 
*court  of  the  United  States  in  and  [101^ 
for  tlie  southern  district  of  New  York  had 
jurisdiction  to  entertain  this  particular  pro- 
ceeding and  grant  the  relief  prayed  for. 

In  £s  parte  Martin,  Fed.  Cas.  No.  9,149, 
decided  in  1842,  Mr.  Justice  Story,  sitting 
on  circuit,  held  that  the  equity  jurisdiction 
of  the  district  courts,  under  the  bankruptcy 
act  of  1841    (5  Stat,  at  L.  440,  chap.  9), 
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«ras  Dot  confined  to  eases  originally  ■risiii," 
and  pending  in  the  particular  court  nlier 
the  relief  was  sought,  and  where  a  creiiito 
living  in  Massaciiuaetts  commenced  suits  ii 
MTeral  atstea  other  than  Pennsylvania 
where  proceedings  were  pending  against  thi 
bankrupt  for  an  adjudication,  that  nn  in 
junction  would  issue  against  the  Massiiclin 
•etta  creditor,  enjoining  him  from  proceed 
ing  in  the  suits.    Mr.  Justice  Story  said: 

"The  language  of  the  11th  section  of  th< 
act  is:  'That  the  district  court  in  everj 
district  shall  have  jurisdiction  in  all  mat 
tera  and  proceedings  in  bankruptcy  ariainf 
under  the  act,*  the  said  jurisdiction  tn  In 
exercised  summarily,  in  the  nature  of  sum 
■nary  proceedings  in  equity.  Tlie  act  thei 
goes  on  to  enumerate  certain  spocillc  casei 
and  controTersiea,  to  what  the  jurisdictinr 
extends  (whibh  I  deem  merely  alllrnintive 
and  not  restrictive,  of  the  preceding;  cinu.ie)  ; 
and  then  it  extends  the  jurisdiction  'to  all 
aets,  matters,  and  things  to  be  done  iindci 
and  in  virtueof  the  bankruptcy,  until  thefi' 
nal  distribution  and  settlement  of  the  estate 
of  thebankrupt,  and  the  close  of  the  proceed- 
ings in  bankruptcy.'  Now,  this  language  it 
exceedingly  broad  and  general;  and  it  is  not 
in  terms,  or  by  fair  implication,  necessarily 
confined  to  cases  of  bankruptcy  originnlly 
inatitutcd  and  pending  in  the  particular  dis- 
trict court  where  the  relief  is  sought.  On 
the  contrary,  it  is  not  unnatural  to  presume 
that,  as  cases  originally  instituted  and  pend- 
ing in  one  district  may  apply  to  reach  per- 
aona  and  property  situate  in  other  districts, 
and  rnjuire  auxiliary  proceedings  therein  to 
perfect  and  accomplish  the  objects  of  the 
act,  the  intention  of  Congress  was  that  the 
district  courts  in  every  district  should  be 
107]  mutually  'auxiliary  to  each  other  for 
auch  purposes  and  proceedings.  The  lan- 
guage of  the  act  is  sufficicMltly  comprehen- 
•ive  to  cover  such  cases;  and  I  can  per- 
ceive no  solid  ground  of  objection  to  such 
•n  interpretation  of  it." 

Section  I  of  the  bankruptcy  act  of  1807 
(U  Stat,  at  L.  SIT,  chap.  ITS],  and  3  8  of 
the  bankruptcy  act  of  1893,  are  substantially 
identical  as  to  the  jurisdiction  of  the  dis- 
trict courts  sitting  aa  courts  of  bankruptcy, 
as  will  appear  from  the  following  eompari- 
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In  Sherman  t.  Bingham,  3  ClilT.  652,  Fed. 
Cas.  No.  12,782,  Mr.  Justice  ailTord.  sit- 
ting on  circuit,  and  construing  tbe  act  of 
1807,  reversed  tbe  judgment  of  the  district 
raurt,  which  held  that  an  assignee  in  bank- 
ruptcy of  a  person  declared  a  bankrupt  in 
ine  district  court  could  not  maintain  an  ac- 
:ion  to  recover  moneys  paid  the  defendants, 
esidents  of  another  district,  in  the  district 
»>urt  of  such  district.  And  Kir.  Justice 
l^lilTord  said: 

"District  courts  have  original  jurisdictioH 
n  their  respective  districts  in  all  matters 
ind  proceedings  in  bankruptcy,  and  tbe  kr- 
[ument  is,  that  inasmuch  as  the  jurisdiction 
nust  be  exercised  in  the  district  for  whicli 
.he  district  judge  is  appointed,  the  district 
nurt,  sitting  as  a  court  of  banLruptcy,  can- 
lot  exercise  jurisdiction  in  any  case  except 
n  the  district  'where  the  bankruptcy  [10* 
irooeedings  are  pending;  but  |  1  of  the 
MDkrupt  act  contaioa  no  auch  limitation, 
lor  doe*  it  coi)t«in  any  words  which,  prop- 
>rly   considered,   justify   any    auch   eoncla- 

"General  superintendence  and  juriadietion 
it  all  eases  and  questions  under  tbe  act  are 
inferred  upon  the  several  circuit  courts, 
xeept  where  special  provision  Is  otlierwiaa 
nade  by  the  firat  clause  of  f  1!  of  the  act; 
lUt  the  subsequent  language  of  tbe  sanM 
elauae  makes  it  clear  that  the  jurisdietioa 
11«  U.  8. 
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conferred  by  that  clause  can  only  be  exer- 
cised witliiu  and  for  the  district  'where  the 
proceedings    in    bankruptcy    shall   be   pend- 
ing.'   No  such  liniitation,  however,  is  found 
m  tlie  clause  of  §  1,  conferring  jurisdiction 
upon  the  district  courts  as  courts  of  bank- 
ruptcy.   Judges  of  the  district  courts  must 
•it  undoubtedly  in  the  districts  for  which 
they    are    respectively    appointed,    and    no 
doubt  is  entcrtuined  that  the  process  of  the 
court  in  proceedings  in  bankruptcy  cases  is 
restricted   to   the   territorial   limits   of   the 
district;  but  the  language  of  §  1  of  the  bank- 
rupt act  describing  the  jurisdiction  of  the 
district   courts,  sitting  as  courts  of  bank- 
ruptcy, is,  that  they  shall  have  original  ju- 
risdiction in  their     respective  districts,  'in 
nil  matters  and  proceedings  in  bankruptcy,' 
showing  unqiiostionahly  that  they  can  only 
sit   and   cxcrcino   jurisdiction   in   their   own 
districts;  but  the  limitation  that  the  pro- 
c(H.*dings  in  bankruptcy  must  in  all  cases  be 
pending  in  that  district  is  not  found  in  that 
clause  of  §  1  of  the  act.     On  the  contrary, 
the  same  section  provides  that  the  jurisdic- 
tion conferred,   that  is,  the  jurisdiction  of 
the  several  district  courts,  shall  extend  to 
all  cases  and  controversies  arising  between 
tlie  bankrupt  and  any  creditor  or  creditors 
who  shall  claim  any  debt  or  demand  under 
the  bankruptcy  act,  and  also  to  the  collec- 
tion of  all  the  assets  of  the  bankrupt,  to  the 
iiscertainment  and   liquidation  of  the  iicnn, 
and  other  specific  claims  thereon,  to  the  ad- 
justment of  the  various  priorities  and  con- 
flicting interests  of  all^])artics,  and  to  the 
marshaling  and  disposition  of  all  the  diller- 
ent  funds   and   asnets,   so   as   to   secure   the 
110]  rights  of  all  *partie8,  and  tlie  due  dis- 
trihution  of  the  assets  among  all  the  cred- 
itors, and  ti>  nil  acts,  matters,  and  things  to 
be  (lone  under  and  in  virtue  of  the  bank- 
ruptcy." 

hi  Lathrop  v.  Drake,  91  U.  S.  510,  23  L. 
'^'  •*14,  the  qucstitm  of  the  ancillary  juris- 
diction of  the  district  court  under  the  net 
^f  I8(;7  was  considered,  and  the  decision  in 
S'iprinau  v.  Bingham  approved.  .\!r.  Justice 
llrajllry,  delivering  the  opinion,  said: 

''Tln'ir  jurisdiction  is  confined  to  their 
rcHiHHtive  districts,  it  is  true;  hut  it  ex- 
teniJH  to  all  matters  and  proceed in;rs  in 
bankruptcy  without  limit.  When  the  act 
**}s  that  they  shall  have  jurisdiction  in 
their  respective  districts,  it  means  that  the 
JurixliVtinn  is  to  be  exercised  in  tluMr  re- 
*ppctive  districts.  Kach  court,  within  its 
o*n  di:»trict,  may  exercise  the  powers  con 
'Pired;  but  those  |>owcrs  extend  to  all  mat- 
^f*  of  bankruptcy,  witliout  limitation. 
Tliere  are,  it  is  true,  limitations  elsewhere 
'^  the  act;  but  they  affect  only  the  matter^ 
*^  which  they  relate.  Thus,  by  §  11,  the 
Petition  in  bankruptcy,  and,  by  consequence, 
*4  U  ed. 


the  proceedings  thereon,  must  be  addressed 
to  the  judge  of  the  judicial  district  in  which 
the  debtor  has  resided,  or  carried  on  busi- 
ness, for  the  six  months  next  preceding; 
and  the  district  court  of  that  district,  be- 
ing entitled  to  and  having  acquired  juris- 
diction of  the  particular  case,  necessarily 
has  such  jurisdiction  exclusive  of  all  other 
district  courts,  so  far  as  the  proceedings 
in  bankruptcy  are  concerned.  But  the  ex- 
clusion of  other  district  courts  from  juris- 
diction over  these  proceedings  does  not  pre- 
vent them  from  exercising  jurisdiction  in 
matters  growing  out  of  or  connected  with 
that  identical  bankruptcy,  so  far  as  it  does 
not  trench  upon  or  conflict  with  the  juris- 
diction of  the  court  in  which  the  case  is 
l>ending.  Proceedings  ancillary  to  and  in 
aid  of  the  proceedings  in  bankruptcy  may 
he  necessary  in  other  districts  where  the 
principal  court  cannot  exercise  jurisdiction; 
and  it  may  be  necessary  for  the  assignee  to 
institute  suits  in  other  districts  for  the  re- 
covery of  assets  of  the  haid^rupt.  That  tho 
courts  of  such  other  districts  ntay  exercise 
jurisdiction  in  such  cases  would  seem  to  he 
the  necessary  *result  of  the  gen-  [111 
eral  jurisdiction  conferred  upon  them,  and 
is  in  harmony  with  the  scope  and  de- 
sign of  the  act.  The  state  courts  may 
undoubtedly  be  resorted  to  in  cases  of 
ordinary  suits  for  the  possession  of  prop- 
erty or  the  collection  of  debts ;  and  it  ia 
not  to  be  presumed  that  embarrassments 
would  be  enctmntered  in  those  courts  in  the 
way  of  a  prompt  and  fair  administration  of 
justice.  But  a  uniform  system  of  bankruptcy, 
national  in  its  character,  ought  to  be  capa  do 
of  execution  in  the  national  tribunals,  with- 
out dependence  upon  those  of  the  htates,  in 
which  it  is  possible  that  embarrassments 
might  arise.  The  question  has  been  quite 
fully  and  satisfactorily  discussed  by  a  mem- 
ber of  this  court  in  the  first  circuit,  in  the 
ease  of  Sherman  v.  Bingham,  3  ClilV.  552,  7 
Xat.  Bankr.  Reg.  4U0,  Fed.  Cas.  No.  32,702; 
and  we  concur  in  the  opinion  there  ex- 
pre.>rted,  that  the  several  district  courts  have 
jurisdiction  of  suits  brought  by  assignees 
appointed  by  other  district  courts  in  cases 
in  bankruptcy." 

The  same  question  was  considered  in  Good- 
all  V.  Tuttlc,  3  Biss.  210,  Fed.  Cas.  No. 
.'»,.'):J3,  which  arose  under  the  act  of  38G7, 
and  the  same  conclusion  reached,  as  also  in 
M'CJchec  V.  ilentz.  Fed.  Cas.  No.  8,704,  and 
Ke  Tint,  Fed.  Cas.  No.  14,034.  On  the  au- 
thority of  these  decisions  it  must  be  and  is 
i!onccded  that,  under  the  bankruptcy  acts  of 
1841  and  1807,  ancillary  jurisdiction,  both 
in  summary  proceedings  and  in  plenary 
-uits,  existed  in  all  district  courts  within 
their  respective  districts;  and  the  question 
really  is  whether  the  provisions  of  the  act 
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of  1808  are  to  the  coDtrary,  or,  as  appel- 
lee's counsel  puts  it,  show  an  intention  on 
the  part  of  Congress  to  restrict  such  juris- 
diction so  as  to  cut  ofT  the  inferences  drawn 
from  the  language  of  the  earlier  acts. 

But  neitlier  the  act  of  1867,  nor  the  act  of 
1898,  expressly  confers  or  expressly  nega- 
tives ancillary  jurisdiction  in  courts  other 
than  the  court  of  adjudication.  The  pro- 
visions as  to  summary  jurisdiction  in  the 
two  acts  are  substantially  identical,  and  it 
appears  to  us  should  receive  the  same  con- 
112]  stniction.  *Re  Benedict,  140  Fed.  55; 
Re  Peiser,  115  Fed.  199;  Re  Sutter  Bros. 
131  Fed.  654;  Re  John  L.  Nelson  &  Bros. 
Co.  149  Fed.  590. 

It  is,  however,  urged  that  the  act  of  1898 
contains  restrictive  provisions  as  to  the  ju- 
risdiction of  both  the  circuit  and  district 
courts  which  weaken  the  force  of  the  rea- 
soning of  the  decisions  based  upon  the  gen- 
eral language  of  the  earlier  statutes.  Sub- 
division 7  of  §  2  of  the  act  of  1898  confers 
power  to  "cause  the  estates  of  bankrupts  to 
be  collected,  reduced  to  money,  and  dis- 
tributed, and  determine  controversies  in  re- 
lation thereto,  except  as  herein  otherwise 
provided."  And  it  is  said  that  the  follow- 
ing provisions  of  §  23  should  be  regarded  as 
coming  within  the  exception  and  operating 
to  restrict  the  jurisdiction : 

"a.  The  United  States  circuit  courts  shall 
have  jurisdiction  of  all  controversies  at  law 
and  in  equity,  as  distinguished  from  pro- 
ceedings in  bankruptcy,  between  trustees,  as 
such,  and  adverse  claimants,  concerning  the 
property  acquired  or  claimed  by  the  trus- 
tees, in  the  same  manner  and  to  the  same 
extent  only  as  though  bankruptcy  proceed- 
ings had  not  been  instituted,  and  such  con- 
troversies had  been  between  the  bankrupts 
and  such  adverse  claimants."  [30  Stat,  at 
L.  552,  chap.  541,  U.  S.  Comp.  Stat.  1901,  p. 
3431.] 

"b.  Suits  by  the  trustee  shall  only  be 
brought  or  prosecuted  in  the  courts  whore 
the  bankrupt  whose  estate  is  being  admin- 
istered by  such  trustee  might  have  brouglit 
or  prosecuted  them  if  proceedings  in  bank- 
ruptcy had  not  been  instituted,  unless  by 
consent  of  the  proposed  defendant,  exccjit 
suits  for  the  recovery  of  pro|)erty  under  sec- 
tion 60,  sul)division  6,  and  section  sixty- 
seven,  subdivision  e."  [Act  of  1898,  as 
amended  by  act  Feb.  5,  1903,  32  Stat,  at  L. 
798,  chap.  487,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1312.] 

Section  60,  subdivision  b,  refers  to  prefer- 
ences given  within  four  months  l)efore  the 
filing  of  the  petition  in  bankruptcy,  and  pro- 
vides that  they  may  be  recovered  by  the 
trustee,  and  further:  "And,  for  the  purpose 
of  such  recovery,  any  court  of  bankruptcy, 
at  hereinbefore  defined,  and  any  state  court 
406 


which  would  have  had  jurisdiction  if  bank- 
ruptcy had  not  irtervened,  shall  have  con- 
current jurisdiction." 

^Section  67,  subdivision  e,  provides  [US 
that  conveyances  in  fraud  of  creditors  shaH 
be  null  and  void,  and  that  it  shall  be  the  duty 
of  the  trustee  to  sue  to  recover  the  pro|)erty 
conveyed,  and  that,  "for  the  purpose  of  such 
recovery,  any  court  of  bankruptcy,  as  here- 
inbefore defined,  and  any  state  court  which 
would  have  had  jurisdiction  if  bankruptcy 
had  not  intervened,  shall  have  concurrent  ju- 
risdiction." [32  Stat,  at  L.  800,  chap.  487, 
U.  S.  Comp.  Stat  Supp.  1909,  pp.  1315, 
1316.] 

But  the  general  jurisdiction  was  not  re- 
stricted by  these  provisions,  though  they  op- 
erated to  mitigate  the  rigor  of  the  rule  laid 
down  in  the  Bardes  Case. 

There  are  two  classes  of  cases  arising  un- 
der the  act  of  1898,  and  controlled  by  dif- 
ferent  principles.  The  first  class  is  where 
there  is  a  claim  of  adverse  title  to  property 
of  the  bankrupt,  based  upon  a  transfer  ante- 
dating the  bankruptcy.  The  other  class  is 
where  there  is  no  claim  of  adverse  title  based 
on  any  transfer  prior  to  the  bankruptcy, 
but  where  the  property  is  in  the  physical 
possession  of  a  third  party  or  of  an  agent 
of  the  bankrupt,  or  of  an  oflicer  of  a  bank- 
rupt corporation,  who  refuses  to  deliver  it 
to  the  trustee  in  bankruptcy. 

In  the  former  class  of  cases  a  plenary 
suit  must  be  brought,  either  at  law  or  in 
equity,  by  the  trustee,  in  which  the  adverse 
claim  of  title  can  b^  tried  and  adjudicated. 

In  the  latter  class  it  is  not  necessary  to 
bring  a  plenary  suit,  but  the  bankruptcy 
court  may  act  summarily,  and  may  make  nn 
order  in  a  summary  proceeding  for  the  de- 
livery of  the  property  to  the  trustee,  with- 
out the  formality  of  a  formal  litigation. 

The  former  class  falls  within  the  nilin*^  in 
the  case  of  Bardes  v.  First  Nat.  Bank,  178 
U.  S.  524,  44  L.  ed.  1175,  20  Sup.  Ct.  Hop. 
Rep.  1000,  and  in  the  case  of  Jaqnitli  v. 
Rowley,  188  U.  S.  620.  47  L.  ed.  020,  23 
Sup.  Ct.  Rep.  369,  which  hold  that  such  a 
suit  can  be  brought  only  in  a  court  which 
would  have  had  jurisdiction  of  a  suit  by  the 
bankrupt  against  the  adverse  claimont,  ex* 
cept  where  the  defendant  consents  to  be  sued 
elsewhere. 

In  the  latter  class  of  cases  a  plenary  suit 
is  not  necessary,  but  the  case  falls  within 
the  rule  laid  down  in  Bryan  v.  Bernheimer, 
181  U.  S.  188,  45  L.  ed*.  814,  21  Sup.  Ct. 
Rep.  557,  and  Mueller  v.  Nugent,  184  U.  S. 
1,  46  L.  ed.  405,  22  Sup.  Ct  Rep.  260. 
'which  held  that  the  bankruptcy  court  [114 
could  act  summarily.  The  question  was  not 
discussed  as  to  whether  a  court  other  than 
the  court  of  adjudication  could  exercise  this 
^  summary  jurisdiction. 

Sl«  V.  8. 
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TlM  preciH  qvntion  before  lu  on    tlio  bankruptcy,    Bpnaintcd    In    proceeding!    in 

pruent  appekl  ii  whether,  in  a  eaic  in  whicli  bankruptcy  peniling  in  another  diitrirL 
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«f  tha  eourt  of  original  jurisdiction.  2.  The    reapective   district   courts   ol   the 

Judge  Holt,  after  expreesing  an  opinion  United   States   sitting   in   bankruptcy   bave 

upholding   ancillary   jurisdiction,   lelt  com-  ancillary   jurisdiction   to   make   orders   and 

pelled  to  decide  otherwise   in  this  case,  on  '■•"«  process  in  aid  of  proceedings  pending 

tlu,  authority  of  Re  Von  Harti,  74  C.  C.  A.  "'"'»»"«    5>?'"'S-"^''l**    "'    *''*    **'**"'* 

M.    1*2   Fed.    7ZG,   decided    by   the    United  r,"u^rtXr'X'':r"gl"c,  Cour...  •«  Ban.- 

State*  circuit  court  of  appeals  for  tbe  sec-  ruptcr,  II.,  Id  DIceat  Sup.  Ct  1008.] 
oBd  circuit.     It  appears  from  the  statement 

of  the  case  in  the  opinion  of  the  court  in  [***>•  ^38.] 
the  matter  of  Von  Hartc  that  tbe  proceed- 

■IV  was  a  summary   application,   in  wliich  Argued  November  28,   JB09.     Decided  Feb- 

tbe  appellant  bad  been  directed  to  turn  over  ""H'  21,  1610. 
to  tbe  trustee  in  bankruntcv  a  policy  of  life 

ll»ll,.nc   «pon   lb.   lite   „l   Ihe   tankrupl.  A"   *   CEETIFICiTE   torn   th.   Un.trf 

which    "had   Iheirtofor.   h«.n    .Mi-necl   by  V  ^Ul..  Crrrnit  Court  ot  Appe.l.  lor  U» 

Vm  H«rt.  to  .ppeltoi.t."    It  «a.  not  itattd  S"™'  Cire«it  pn.mlrag  qiie.lion.  ■■  to 

In  He  opinion  wb.ll.er  tl«  ...lsn,i..nl  wo.  »b"b.r   th.    FoJtr.l    d.,lr,ct    ronrt.   h.™ 

prior  or   oubjwqucnt   to   tlie   proooedlnB.   In  ""ei'liry  jurisdiction  m  aid  of  the  eouit  of 

hmiiriiplej.     II  prior  thereto,  then  neitlier  orisin*!  juri«liction   in   .  b.nkmptey  pro- 

tho  eourt  where  the  boolimpter  proeeedliig.  «"ding     An.wered  in  the  .Ihmal.ve. 

wen   pending    not    .n,    oil,.,    eiurt   eould  ^be  Let.  .re  .Uted  in  tbe  opinion, 

grant  a  summary  order  disposing  of  tlie  ti-  Hr.   Abram   I.   Elkiis,    in   propria   per- 

th  of   the  adverse  clnimant   claiming   title  tona,  argued  tbe  cauM,  and,  with  Messrs. 

ta  tbe   policy   by   auignment.     That   could  (Jarlisle   J.   Gleasoii   and   James,   Scbell,   ft 

inly  be  determined   in  a  plenary  suit,  and  Elkus,  filed  a  brief  for  petitioner: 

would   fall   within   the   rule   in   the   Bardea  A  district  court  of  tbe  United  States  has 

and  Jaquitb  Cases.     But  if  the  assignment  tbe  power  to  exercise  ancillary  or  auxiliary 

was  subsequent  to  the  bankruptcy   proceed-  jurisdiction  in  aid  of  other  district  courts 

fags,  then  it  would  be  a  nullity,  and  would  in  whicb  bankruptcy  proceedings  are  pend- 

be  disregarded  by  the  bankruptcy  court,  and  ing. 

poBsession  could  be  Riven  to  the  trustee  by  Markson  v.  Heaney,  1  Dili.  497,  Fed.  Cas. 

a  summary  order,  as  in  the  Bryan  and  Muel-  No.  9,006 ;  Re  Richsj-dson,  2  Ben.  617,  Fed. 

*«rC»»es.  Cas.   No.    11,774;    Sherman   v.    Bingham,   3 

There  is  no  decision  of  tbia  court  adverse  t'lilT,  5u2,  Fed.  Cas.  No.   12,702;   Ex  pnrto 

to  tbe  aneillery  jurisdiction  of  thn  district  Martin,    Fed.    Cas.   No.   9,149;    Lothrop   v. 

ewrts,  as  naked  to  lie  cxercis«l  in  tbia  case.  Drake.  Dl  U.  S.  51B,  517,  23  L.  ed.  414,  415; 

Upon  the  whole,  we  are  of  opinion   that  lie  Wood,  210  U.  S.  248,  52  L.  ed.  1040,  28 

tie  District   Court    for   the   Routlicrn    Dis-  fjup.  Ct  Bep.  021. 
tiict  of  New  York   bad  jnnMliplinn  of  the 

11»I 'petition  lielnw  and  to  ^rant  the  re  Mr.   Chief   Justice   Fnllcr   delivered   the 

M  tlierein   prayed   for,   and   therefore  we  opinion  of  the  court: 

rnprte  the  order  of  tbnt  court  denyinf;  the  The    certificate,    with    tlie    accompanying 

Petition,  and  remand  the  cause  for  further  statement  of  fnctx,  is  as  follows: 

pnceedinga  in  conformity  with  law.  'On  the  2Sth  day  of  Fcbrunri',  190S,  a  pe- 
tition in  iiivnluntary  'bankruptcy  was  [IIC 

,  nicd  in  the  United  States  district  court  for 
the  northern  district  of  Illinois,  against  the 

ABRAM  T.  ELKUS,  Petitioner.  "adson  Stele  Company,  and  in  due  cour«, 
the    said    corporation    nas    adjudiciitcd    a 

(DT  TJIE    MATTER   OF    THE   MADRON  "wnkrupt.   ond    Frank   M.   McKey   was   ap- 

STEELE  COMPAXy,  BankrU|.t.)  pointed    its   trustee   in   bankruptcy. 

"Application    was    made    to    the    United 

(Bee  8.  C.  Reporter's  ed.  1]5-]17.)  States  district  court  for  the  southern  dis- 

Irict  of  New  York  for  an  authorisation  to 

BMkmptcj  —  Jiirlsdlcllon  —  nnclllnry  pxaminp.    pursuant   to    the    provision   of   S 

powdlnga  in   nnoll.rr  <1'Mrlrl.  g,^      ,   ^^      national    bankruptcy    act.   tlie 

1.  A  Federal  district  court  hns  jiirisdie-  „            ,        ^,        „    ,            '     '          ',.  , 

*■  to  grant  an  order  for  the  examination  °"^'^"   <*'  "  ^•^'''   ^°'"''   corporation   which 

•f  witness™  who  are   residents  of  tbe  dis-  't   was   alleged    had.   within     four    months 

tfitt.  on   tbe   •pplieation   of   ft   truste*  la  prior  to  the  filing  of  tlic  petition  in  bank- 
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mptcy,  received  a  pajrmcnt  under  circum- 
stances which  would  permit  of  recovery  by 
the  trustee  in  bankruptcy  as  a  voidable 
preference.  These  officers  were  residents  of 
the  southern  district  of  New  York. 

"The  application  in  the  southern  district 
of  New  York  was  made  on  behalf  of  the 
trustee  of  the  bankrupt's  estate,  wiiich 
was  being  administered  in  the  northern  dis- 
trict of  Illinois,  and  the  order  pro]>osed  for 
signature  required  the  examination  of  wit- 
nesses within  the  jurisdiction  of  tlie  district 
court  for  the  soutliem  district  of  New  York, 
and  the  production  of  books  and  vouchers 
which  contained  transactions  between  the 
bankrupt  corporation  and  the  New  York 
corporation. 

•The  United  States  district  court  for  the 
southern  district  of  New  York  refused  to 
direct  the  appearance  and  examination  of 
the  said  witnesses,  on  the  ground  that  it 
had  no  jurisdiction  to  ^^rnnt  an  order  for 
examination  in  a  proceeding  which  wns  not 
pending  within  its  own  district,  and  from 
the  order  denying  the  riglit  to  examine,  the 
petition  to  review  was  taken  to  this  court. 

"The  questions  submitted  are: 

"I.  Did  the  United  States  district  court 
for  the  southern  district  of  New  Y'ork  have 
jurisdiction  to  grant  an  order  for  the 
examination  of  witnesses  who  were  resi- 
dents of  that  district,  when  the  bankrupt 
proceedings  in  which  the  examination  was 
desired  were  being  administered  in  th« 
northern  district  of  Illinois? 
117]  •"II.  Have  the  respective  district 
courts  of  the  United  States,  sitting  in  bank 
ruptcy  ancillary  jurisdiction  to  make  orders 
and  issue  process  in  aid  of  proceedings  pend- 
ing and  being  administered  in  the  district 
court  of  another  district?" 

On  tiie  authority  of  13abbitt  v.  Dutcher, 
just  docided  [216  U.  S.  102,  ante,  402,  30 
Sup.  Ct.  Rep.  372],  we  answer  both  ques- 
tions in  the  affirmative,  and  it  will  be  so 
certified. 


WILLIAM  WOODSIDE,  Plff.  in  Err.. 

v. 

H.    S.    BECKHAM,!    Administrator,    etc., 

et  al. 

(See  S.  C.  Reporter's  ed.  117-121.) 

Fcdopal  courts  —  jurisdiction  —  nsslsrn- 
nicnt  to  aggregute  Jurisdictional 
amount. 

Claims   or   den^ands   assi«rned    for   collec- 
tion only,  the  assignors  remaining  the  abso- 

tSubstitnted    as    a    party    defendant    in 
error    December  9,    1909,  on   suinrestion   o^" 
the  death  of  AP^ert  Vasey,  one  of  the  de- 
fendants in  error  herein. 
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lute  owners,  and  paying  pro  rata  the  ex- 
penses of  collection,  including  costs  and  at- 
torneys* fees,  cannot  be  added  to  the  amount 
of  the  assignee's  own  claim  to  create  an 
amount  in  dispute  in  excess  of  $2,000,  for 
the- express  purpose  of  enabling  suit  to  be 
brought  in  a  Federal  circuit  court. 
CFor  other  cases,  nee  Courts,  908-011,  In  Di- 
gest Sop.  Ct.  1908.] 

[No.  56.] 

Argued   December   9,    1909.     Decided   Feb- 
ruary 21,  1910. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Iowa  to  review  a  judgment  dismissing, 
for  want  of  the  jurisdictional  amount  in 
controversy,  an  action  founded  on  the  fail- 
ure of  the  directors  of  a  corporation  to  file 
an  annual  report.    Affirmed. 

See  same  case  below,  142  Fed.  617. 
The  facts  are  stated  in  the  opinion. 

Mr.  John  R.  Smith  argued  the  cause, 
and,  with  Mr.  Hartley  B.  Woods,  filed  m 
brief  for  plaintiff  in  error: 

The  judgments  obtained  in  the  district 
and  county  courts  of  Colorado,  courts  of 
record,  on  valid  service  on  the  defendant 
corporation,  for  $2,724.45,  without  interest 
or  costs,  and  $162.36,  before  the  commence- 
ment of  this  suit,  and  being  each  debts 
and  obligations  for  which  the  directors 
were  liable  by  reason  of  their  default,  were 
independent  debts  and  a  liability  upon  which 
this  action  would  lie,  and  conferred  juris- 
diction on  the  court  so  far  as  the  amount  in 
controversy  was  concerned. 

Huntington  v.  Attrill,  146  U.  S.  657-684, 
36  L.  ed.  1123-1134,  13  Sup.  Ct.  Rep.  196; 
Feidler  v.  Bartleson,  88  C.  C.  A.  194,  161 
Fed.  35;  Tabor  v.  Commercial  Nat.  Bank, 
10  C.  C.  A.  429,  27  U.  S.  App.  Ill,  62  Fed. 
388;  Frost  v.  St.  Paul  Bkg.  &  Invest.  Co. 
57  Minn.  325,  59  N.  W.  308;  Montgomery  t. 
Whitehead,  40  Colo.  322,  11  L.R.A.(N.S.) 
•230,  90  Pac.  509. 

By  the  laws  of  Colorado,  where  these 
debts  were  contracted,  the  assignments 
made,  and  these  judgments  obtained,  an 
assignment  for  collection,  under  the  circum- 
stances shown  in  this  case,  is  an  assign- 
ment in  good  faith,  carrying  all  the  ri«*ht 
and  title  to  the  assignee,  and  he  becomes  and 
is  the  owner  of  the  claim,  and  the  real 
party  in  interest  in  any  suit  to  enforce  it. 

Bassett  v.  Inman,7  Colo.  270,  3  Pac.  383; 
Welch  V.  Mayer,  4  Colo.  App.  440,  36  Pac 


Note. — On  the  jurisdiction  of  Federal 
courts  as  affected  by  the  amount  in  dis- 
pute— see  notes  to  Rich  v.  Bray,  2  L.R.A. 
'V*o ;  Auer  v.  JiOmbard,  19  C.  C.  A.  75 ;  and 
Tenner^t-Stribling  Shoe  Co.  v.  Roper,  36  C 
C.  A.  459. 

%t%  V.  8. 


190B. 


WoonfliDE  V.  Bbckhau, 


118 


«13i  Walah  T.  Allen,  6  Colo.  Api>.  303,  40 
Pac.  473;  Marka  t,  Anderson,  1  Colo.  App. 
I,  27  Pac.  168;  Rab[nson  Reduction  Co.  v. 
Johnaon,  10  Colo.  App.  139,  50  Pac.  215. 

n  a  party  is  the  honest  owner  of  a  clnim 
which  he  is  entitled  to  enforce  in  the  Fed- 
eral courts,  his  right  ihould  not  be  defeated 
faj  proof  that  the  claim  waa  at  one  time 
composed  of  several  separcte  and  distinct 
items  of  less  than  $500  each. 

Stanley  v.   Albany  County,   13   Fed.  484. 
The   validity   of   the   assignment   la   gov- 
erned by  the  law  of  the  state  where  the 
liability  arose  and  wliicli  is  the  doraicil  of 
the  aasignor   and   assignee,   and   the   Fed- 
#ral  courts  will  recognize  and  follow  the 
law  of  luch  foreign  state. 
Davis  V.  Mills,  90  Fed.  30. 
The  rule  is  the  same  in  Iowa,  wh^re  tlie 
suit  on  these  judgments  and  assigned  claims 
was  brought. 

Wardner,  B.  ft  0.  Co.  T.  Jack,  82  Iowa, 
435,  46  N.  W.  728 ;  Whittaker  v.  Jolinson 
County,  10  Iowa,  ISl ;  Gere  v.  Council  Uiuffd 
Ins.  Co.  67  Iowa,  B72,  23  N.  W.  137,  25  N. 
W.  1.^9. 

By  the  judgments  of  record,  personal  serv- 
ice having  been  made  on  defendant,  all 
questions  as  to  the  right  of  the  plaintiiT  to 
SUE  upon  the  claims  asstgried  to  him,  his 
title  to  them,  and  the  character  in  which  he 
held  them,  were,  as  against  the  defeii<lant 
the  Neptune  Itlining  Company,  and  all  per- 
sons in  privity  with  it,  foreclosed,  barred, 
and  determined,  and  the  constttutioual  pro- 
viaioa  requiring  the  giving  of  full  faith  and 
credit  to  the  judgment  of  the  state  court 
required  tliat  the  plaintiff  recovering  the 
judgment  sliould  be  held  to  be,  as  against 
Uie  defendant,  the  absolute  owner  of  the 
clsiDiB  merged  in  tlie  judgment. 

Piuntlerov  v.  Lum,  210  U.  S.  230-237, 
HL-ed.  1036-1042,  28  Sup.  Ct.  Rep.  04); 
Huntington  v.  Attrill,  supra;  Uiiitod  States 
T.  California  &  0.  Land  Co.  1B2  U.  8.  355, 
«  L  ed.  47«,  24  Sup.  Ct.  P.ep.  200;  Christ- 
sua  T.  Rnsf>e11,  9  Wall.  21)0,  IS  L.  ed.  475: 
t'retcont  City  L.  S.  L.  t  S.  H.  Co.  v.  Butch- 
Ml-  Union  S.  H.  &  L.  S.  L.  Co.  120  U.  S.  141- 
147,  30  h.  ed.  014-017,  7  Sup.  Ct.  Rep. 
472. 

Tlie  aMi;:nment  of  ctnims  apninst  a  cor- 
poHlion,  held  by  different  porsnns,  to  one 
pliintilt  for  collection  and  for  the  purpose 
Bfiuit  in  the  Federal  court  after  judgment 
•Msinod,  where  all  the  ossijmors  were  oiti- 
vns  of  Colorado  and  the  dcCeiidanIs  were 
citiirna  of  Iowa,  was  a  lawful  and  proper 
piWMfting,  and  has  been  upheld  even  wiicre 
so  one  of  the  assigned  claims  amounted  to 

Kjm. 

Bn»dcn  V.  Burnbam,  8  C.  C.  A.  248,  10 
V.  8.  Anp.  WK.  50  Fed,  7.-)2 ;  ClidFe  v.  Rbel- 
dnRoHcr-JlillsCo.  Ul  Fed.  023;  Uushiicll  v. 

H  L.  ta. 


Kennedy,  0  Wall.  387,  IB  L.  ed.  730;  Holmes 
V.  Goldsmith,  147  U.  8.  150,  37  L.  ed.  118, 
13  Sup.  Ct.  Itcp.  28B;  Bergman  v.  Inman, 
01  Fed.  203;  Tennent-Stribling  Shoe  Co.  ». 
Roper,  30  C.  C.  A.  455,  04  Fed.  730;  Brig- 
liara-Hopkins  Co.  v.  Gross,  107  Fed.  700. 

With  a  judgment  in  his  favor  for  more 
than  $2,000,  it  was  right  and  proper  that 
the  other  creditors  of  the  corpotHtion,  citi- 
zens of  Colorado,  should  assign  tlieir  claims 
to  Woodside  for  colleclions  only,  such  as- 
signment passing  to  him  under  the  laws  of 
Colorado,  the  place  of  the  assignment,  full 
title  to  the  demand  in  guit,  constituting 
him  the  real  party  in  interest,  and  being 
a  full  protection  to  the  defendant  against 
a  second  demand. 

Huff  V.  Bidwell,  81  C.  C.  A.  43,  151  Fed. 
603. 

Mr.  J.  W.  Jnmlson  argued  the  cause, 
and,  with  Messrs.  K.  J.  Williamson  and  J. 
N.  Hughes,  filed  a  brief  for  defendants  in 

Plaintiff  in  error  was  attempting  to  prose- 
cute an  action  in  the  Feilernl  court  tor 
$102.30  by  adding  to  his  claim  for  the  pur- 
|iose  of  conferring  jurisdiction  upon  the 
court  an  amount  equal  to  $2,000,  inilividual 
claims  of  numerous  other  men  and  firms  in 
the  state  of  Colorado.    This  cannot  be  done. 

Williams  v.  Nottawa,  104  U.  S.  209,  20 
L.  ed.  710;  Bernards  Twp.  v.  Stebbins,  100 
U.  S.  341,  27  L.  ed.  95G,  3  Sup.  Ct.  Rep.  252j 
Lake  County  y.  Dudley,  173  U.  S.  243,  43 
L.  ed.  0S4,  19  Sup.  Ct.  Rep.  308;  Waite  v. 
Santa  CruK,  184  U.  S.  302-325,  4G  L.  ed. 
652-607,  22  Sup.  Ct.  Rep-  327. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  nn  action  to  recover  of  defend- 
ants, as  directors  of  the  Neptune  Minng 
Company,  a  Colormlo  corpoiatiou,  the  sum 
of  $5,300  as  the  BRgri'^nte  amount  of  claims 
or  dcniaiidH  of  the  plaintiff  and  of  thirty 
other  persons,  firms,  or  corporations  against 
the  mining  company,  which  had  been  as- 
signed to  the  plaintiff. 

'J'hc  liability  was  asscrleil  to  arise  unrler 
the  rcquivenic'iit  of  the  act  of  April  0,  1901, 
of  Colorado,  which  requircil  annual  rc|:ortB 
to  be  filed  by  all  corporations  with  the 
ipcretary  of  state  for  Coloroilo  within  sixty 
ilaya  after  the  1st  day  of  January  in  each 
year  as  to  matters  designotcd  in  tlio  statute, 
nnd  which  provided:  "If  any  such  corpora- 
tion shall  fail,  refuse,  or  omit  to  file  the  an- 
nual ri-port  aforesaid,  and  to  pay  the  fee 
|irescrihed  therefor  within  the  time  above 
{iresi-ii'ii'd.  all  the  officers  and  directors  of 
said  cor|K)V!itinn  shall  be  jointly  and  sever- 
illy  nn<l  imtividimlly  liable  Uir  all  dcbtd  of 
eucIi  c<ji']JUi'utiou,  joint  stock  company,  or 
4«« 
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association  that  shall  be  contracted  during 
the  year  next  preceding  the  time  when  such 
reports  should  by  this  section  have  been 
made  and  filed,  and  until  such  report  shall 
be  made  and  filed."  And  it  was  averred  that 
no  annual  report  was  filed  by  or  lor  said 
corporation,  the  Neptune  Mining  Company, 
within  sixty  days  from  and  after  January 
1,  1903. 

The  complaint  set  out  the  various  items 
of  indebtedness  incurred  by  the  mining 
company,  which,  it  was  alleged,  had  been 
119]  ^assigned  to  William  Woodside  for 
collection  only,  4irith  the  agreement  that 
each  of  the  several  assignors  should  re- 
main the  absolute  o^'ner  of  his  or  their 
claims,  and  should  contribute  his  pro- 
portion of  the  expenses  of  collection  of 
the  same,  including  costs  and  attor- 
neys* fees,  and  it  was  agreed  that  the 
said  several  assignors  have  ever  since*  been 
and  now  are  the  exclusive  owners  of  their 
several  claims,  and  that  said  William  Wood- 
side  has  no  interest  whatever  in  any  of  the 
claims  so  assigned. 

The  case  coming  on  for  trial,  a  jury  was 
duly  waived  and  the  cause  submitted  to  the 
court. 

The  court  found  tliat  the  plaintiff  was  not 
the  owner  of,  or  the  real  parly  in  iiitorost 
in,  any  of  the  claims  again-st  the  mining 
eontpany  that  had  been  assigned  to  him; 
that  the  amount  of  his  own  claim  against 
the  company  was  only  $](>2.3G;  and  that 
the  amount  of  none  of  the  separate  claims 
of  the  others  assigned  to  him  exceeded  $050, 
while  some  were  less  than  $100;  that  the 
claims  other  than  his  own  were  assigned  to 
plaintilT  for  the  purp<isc  of  collection  only; 
that  he  paid  no  consideration  therefor,  and 
that  said  assigned  claims  or  demands  in  fact 
remained  the  profKirty  of  the  dilFerent  as- 
signors thereof,  who  were  paying  pro  rata 
the  expenses  of  prosecuting  the  action;  that 
if  plaintiff  recovered  upon  the  claims  from 
defendants,  the  amount  of  such  recovery 
above  the  plaintiirs  individual  claim  would 
be  for  the  benefit  of  the  several  ai^signors 
thereof,  and  would  be  distributed  to  them 
in  proportion  to  the  amount  of  the  claim  of 
each;  that  the  several  claims  other  than 
that  of  the  plaintiff  were  assigned  to  him  by 
the  different  owners  thereof,  to  be  added 
to  the  amount  of  plaintilFs  claim,  to  create 
an  amount  in  excess  of  $2,000,  for  the  ex- 
press purpose  of  enabling  the  plaintiff  t4> 
sue  thereon  in  the  circuit  court. 

It  also  appeared  that  in  1903  plaintiff  re- 
eovered  judjjrment  in  the  district  court  of 
Custer  county,  Colorado,  against  the  Nep- 
tune Mining  Company  for  the  amounl  of  his 
own  claim,  to  wit.  $102.30.  and  a  part  of 
120]  the  other  claims  so  assigned  to  *him, 
the  judgment  being  for  the  sum  of  $2,724.40, 
410 


and  the  items  on  which  suit  was  brought 
being  set  forth  in  the  present  complaint. 

The  circuit  court,  in  its  opinion,  quoted 
the  evidence  of  the  plaintiff  as  to  his  inter- 
est in  or  right  to  the  assigned  claims,  upon 
which  he  sued  in  the  action,  as  follows: 

After  stating  that  his  own  claim  against 
the  Neptune  Mining  Company  was  $102.36* 
he  said: 

"The  assignments  of  the  accounts  to  ma, 
and  of  the  judgment,  aside  from  my  personal 
account,  were  made  to  me  for  the  sole  pur- 
pose  of  beginning  suit  in  my  name,  and  to 
thus  save  exi^nses.  I  have  no  interest  in 
any  of  said  claims  or  judgments  except  my 
individual  claim.  The  actual  ownership  of 
the  said  judgments  and  the  proceeds  thereof, 
and  the  accounts  and  the  proceeds  thereof, 
belong  to  the  several  assignors,  and  I  am 
to  account  to  them  and  to  pay  them  such 
proceeds  in  case  I  collect  them." 

And  the  circuit  court  held  that,  as  none 
of  tlie  claims  or  demands  so  assigned  were 
of  sufficient  amount  to  authorize  an  action 
thereon  in  a  court  of  the  United  States,  it 
was  clear  that  this  action  could  not  be  main- 
tained  in  the  circuit  court,  and  it  was  ac- 
cordin|>ly  disniis<K!d  without  prejudice,  for 
want  of  jurisiliction,  and  at  the  plaintiff's 
costs.     142  Fed.  017. 

Thereu|>on  the  court  certified  that  the 
order  of  dismissal  was  base<l  solely  on  the 
ground  that  the  cause  did  not  involve  a  con- 
troversy within  the  jurisdiction  of  the  court, 
for  the  reasons  stated  in  the  opinion  filed  in 
the  case,  which  opinion  was,  by  the  terms  of 
the  certificate,  made  a  part  of  the  reconi 
and  directed  to  be  certified  and  sent  up  as 
such. 

Tho  circuit  court  cited  many  cases  decided 
in  this  court  to  sustain  the  ])ropusilion  that 
where  a  plain  tiff  is  not  in  fact  the  o\>ner  of 
the  claints  sued  UjMtn.  and  none  of  tlie  claims 
as^i^rned  is  suOicient  in  amount  to  confer 
jurisdiction  ui>on  the  Fcdrral  court,  it  has 
no  jurisdiction,  and  will  dismiss  tiic  case  for 
that  reason. 

•Thus,  in  Bernards  Twp.  v.  Steb-[12l 
bins,  10!)  U.  S.  341,  3:».'»,  27  L.  ed.  050,  O'dl, 
3  Snp.  Ct.  Kep.  252,  202,  it  was  said: 

**The  decision  in  Williams  v.  Nott  iwa,  104 
V.  S.  2(10,  20  L.  ed.  719,  establishes  that  tlic 
circuit  court  of  the  United  States  cannot, 
since  the  act  of  1875  [18  Stat,  at  L.  470, 
chap.  137,  U.  S.  Comp.  Stat.  1901,  p.  508], 
entertain  a  suit  u|>on  municipal  bonds  |»ay< 
able  to  hearer,  the  real  owners  of  which  have 
transferred  them  to  the  plaintiffs  of  record 
for  the  sole  purpose  of  suing  thcriH>n  in  tlie 
courts  of  the  United  States  for  the  benefit 
of  such  owners,  who  could  not  have  sued 
there   in   their   own   names,   cither   by 


son  of  their  being  citizens  of  the  same  state 
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as  the  defendant,  or  by  reason  of  the  insuf- 
flcient  value  of  their  claims." 

And  so  in  Waite  v.  Santa  Cruz,  184  U.  S. 
302,  328,  46  L.  ed.  552,  568,  22  Sup.  Ct. 
Rep.  327,  337,  this  court  quoted  §  5  of  the 
act  of  March  3,  1875,  and  said: 

"We  adjudge  that,  as  the  plaintifT  does 
not  own  the  bonds  or  coupons  in  suit,  but 
holds  them  for  collection  only,  the  circuit 
court  was  without  jurisdiction  to  render 
judgment  upon  any  claim  or  claims,  whether 
bonds  or  coupons,  held  by  a  single  person, 
firm,  or  corporation  against  the  city,  and 
which,  considered  apart  from  the  claim  or 
claims  of  other  owners,  could  not  have  been 
sued  on  by  the  real  owner  by  reason  of 
the  insufficiency  of  the  amount  of  such  claim 
or  claims." 

And  see  Crawford  v.  Neal,  144  U.  S. 
593,  36  L.  ed.  556,  12  Sup.  Ct.  Rep.  759,  and 
cases  cited. 

That  rule  is  decisive  in  this  case,  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 


122]  •ATLANTIC    COAST    LINE    RAIL- 
ROAD  COMPANY,  Plff.  in  Err., 

V. 

B.  MAZURSKY.     (No.  58.) 


ing  business  in  the  state,  for  property  lost 
or  damaged  while  in  their  possession. 

[For  other  cases,  see  Commerce,  327-332,  in 
Dlffest  Sup.   Ct.   1908.] 

[Nos.  58,  59,  60,  61,  62.] 

Argued  December  9,  1909.    Decided  Febru- 
ary 21,  1910. 

FIVE  WRITS  OF  ERROR  to  the  Supreme 
Court  of  the  State  of  South  Carolina 
to  review  judgments  affirming  judgments 
below,  penalizing  the  failure  of  common  car- 
riers to  adjust  and  pay  within  a  specified 
time  claims  for  loss  or  damage.  Affirmed. 
See  same  case  below.  No.  58  ( S.  C. )  58  S. 
E.  931;  No.  59  (S.  C.)  58  S.  E.  930;  No.  60, 
78  S.  C.  36,  125  Am.  St.  Rep.  762,  58  S.  E. 
927;  No.  61,  78  S.  C.  167,  59  S.  E.  1135;  No. 
62,  78  S.  C.  168,  59  S.  E.  1135. 

Statement  by  Mr.  Chief  Justice  Fuller: 
By  the  act  of  the  general  assembly  of  the 
state  of  South  Carolina,  entitled,  "An  Act 
to  Regulate  the  Manner  in  which  Common 
Carriers  Doing  Business  in  This  State 
Shall  Adjust  Freight  Charges  and  Claims 
for  Loss  of  or  Damage  to  Freight,"  approved 
February  23,  1C03  (No.  60,  Acts  of  S.  C. 
1903,  p.  81),  it  was  enacted: 

•"Section  1.  Be  it  enacted  by  the  gen-  [128 
eral  assembly  of  the  state  of  South  Carolina, 


SOUTHERN  EXPRESS  COMPANY,  Plff.  in 

Err., 

V. 

E.  E.  McTEER.     (No.  59.)' 


ATLANTIC     COAST     LINE     RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

R.  KEITH  CHARLES.     (No.  60.) 


ATLANTIC     COAST     LINE     RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

A.  VON  LEHE.     (No.  61.) 


ATLANTIC     COAST     LINE     RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

A.  VON  LEHE.     (No.  62.) 

(See  S.  C.  Reporter's  ed.  122-134.) 

Commerce  —  state  regulation  —  carri- 
er's liability. 

Penalizing  the  failure  of  a  common  carri- 
er to  adjust  and  pay  within  a  specified  time 
claims  for  loss  or  damage,  as  is  done  by 
South  Carolina  act  of  February  23.  1903, 
S  2,  does  not  unlawfully  interfere  with  in- 
terstate commerce,  even  as  applied  to  ship- 
ments from  without  the  state,  where  the 
statute  is  construed  by  the  state  courts  as 
affecting  only  the  liability  of  carriers  do- 
54  li.  ed. 


Note. — On  state  regulation  of  interstate 
or  foreign  commerce — see  notes  to  Norfolk 
&  W.  R.  Co.  V.  Com.  13  L.R.A.  107;  Mc- 
Canna  &  F.  C^.  v.  Citizens'  Trust  &  Surety 
Co.  24  C.  C.  A.  13;  and  Gloucester  Ferry 
Co.  V.  Pennsylvania,  29  L.  ed.  U.  S.  168. 

State  statutes  imposing  penalty  on  carrier 
for  failure  to  settle  claims  as"^  interference 
with  interstate  commerce. 

The  South  Carolina  statute  involved  in 
the  principal  case  has  been  sustained  by  the 
state  supreme  court,  when  applied  to  ship- 
ments from  without  the  state,  in  a  number 
of  decisions  in  addition  to  those  under  re- 
view in  this  case.  Porter  v.  Charleston  & 
S.  R.  Co.  63  S.  C.  109,  90  Am.  St.  Rep.  070, 
41  S.  E.  108;  Cooper  v.  Seaboard  Air  Line 
R.  Co.  78  S.  C.  81,  58  S.  E.  930;  Coffev  v. 
Atlantic  Coast  Line  R.  Co.  79  S.  C.  150. 
60  S.  E.  447;  De  Lorme  v.  Atlantic  Coast 
Line  Co.  79  S.  C.  370,  60  S.  E.  440;  Win- 
slow  Bros.  &  Co.  V.  Atlantic  Coast  Line  R. 
Co.  79  S.  C.  344,  60  S.  E.  709. 

A  similar  statute  in  North  Carolina, 
penalizing  the  failure  of  a  common  carrier 
to  settle  a  claim  for  goods  lost  or  damaged 
while  in  its  possession,  has  also  been  upheld 
as  not  unlawfully  interfering  with  inter- 
state commerce,  though  applied  to  ship- 
ments from  without  the  state.  Morris-Scar- 
fioro-Moflfitt  Co.  v.  Southern  Exp.  Co.  146  N. 
C.  167,  15  L.R.A.(N.S.)  983,  59  S.  E.  667; 
Raleigh  Iron  Works  v.  Southern  R.  Co.  148 
K.  C.  469,  62  S.  £.  595. 
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Oct.  Temu, 


That  from  and  after  the  passage  of  this  act, 
all  common  carriers  doing  business  in  this 
state  shall  settle  their  freight  charges  ac- 
cording to  the  rate  stipulated  in  the  bill 
of  lading:  Provided,  The  rate  therein 
stipulated  be  in  conformity  with  the  classifi- 
cations and  rates  made  and  filed  with  the 
Interstate  Commerce  Commission,  in  case  of 
shipments  from  without  this  state,  and  with 
those  of  the  railroad  commissioners  of  this 
state,  in  case  of  shipments  wholly  within 
this  state;  by  which  classifications  and 
rates  all  consignees  shall  in  all  cases  be  en- 
titled  to  settle  freight  charges  with  such 
carriers;  and  it  shall  be  the  duty  of  such 
common  carrier  to  inform  any  consignee  or 
consignees  of  the  correct  amount  due  for 
freight,  according  to  such  classifications 
and  rates;  and  upon  payment  or  tender  of 
the  amount  due  on  any  shipment,  or  on 
any  part  of  any  shipment,  which  has  ar- 
rived at  its  destination,  according  to  such 
classifications  or  rates,  such  common  carrier 
shall  deliver  the  freight  in  question  to  the 
consignee  or  consignees,  and  any  failure  or 
refusal  to  comply  with  the  provisions  here- 
of shall  subject  each  such  carrier  so  failing 
or  refusing  to  a  penalty  of  $50  for  each  such 
failure  or  refusal,  to  be  recovered  by  any 
consignee  or  consignees  aggrieved  by  suit 
in  any  court  of  competent  jurisdiction, 

"Sec.  2.  That  every  claim  for  loss  of  or 
damage  to  property  while  in  the  posstts- 
sion  of  such  common  carrier  shall  be  ad- 
justed and  paid  within  forty  days,  in  case 
of  shipments  wholly  within  this  state,  and 
within  ninety  days,  in  case  of  shipments 
from  without  this  state,  after  the  filing 
of  such  claim  with  the  agent  of  such  car- 
rier at  the  point  of  destination  of  such  ship- 
ment: Provided,  That  no  such  claim  shall 
be  filed  until  after  the  arrival  of  the  ship- 
ment or  of  some  part  thereof  at  the  point 
of  destination,  or  until  after  the  lapse  of  a 
reasonable  time  for  the  arrival  thereof.  In 
every  case  such  common  carrier  shall  be 
liable  for  the  amount  of  such  loss  or  dam- 
age, together  with  interest  thereon  from 
the  date  of  the  filing  of  the  claim  therefor 
]2i]*unti1  the  payment  thereof.  Failure 
to  adjust  and  pay  such  claim  within  the 
periods  respectively  herein  prescribed  shall 
subject  each  common  carrier  so  failing  to 
a  penalty  of  $50  for  each  and  every  such 
failure,  to  be  recovered  by  any  consignee  or 
consijcrnees  aggrieved  in  any  court  of 
competent  jurisdiction:  Provided,  That 
unless  such  consignee  or  consignees  recover 
in  such  action  the  full  amount  claimed,  no 
penalty  shall  be  recovered,  but  only  the 
actual  amount  of  the  loss  or  damage,  with 
interest  as  aforesaid:  Provided,  furtlier, 
That  no  common  carrier  shall  be  liable 
under  this  act  for  pro|)erty    which    never 


came  into  its  possession,  if  it  complies  with 
the  provisions  of  §  1710,  vol.  1,  of  the  Code 
of  Laws  of  South  Carolina,  li)02." 

Section  1710,  volume  1,  of  the  Code  of 
Laws  of  South  Carolina,  1902,  is  as  fol- 
lows: 

"When  under  contract  for  shipment  of 
freight  or  express  over  two  or  more  com- 
mon carriers,  the  responsibility  of  each  or 
any  of  them  shall  cease  upon  delivery  ta 
the  connecting  line  'in  good  order;'  and  if 
such  freight  or  express  has  been  lost,  dam- 
aged, or  destroyed,  it  shall  be  the  duty  of 
the  initial,  delivering,  or  terminal  road, 
upon  notice  of  such  loss,  damage,  or  de- 
struction being  given  to  it  by  the  sliipiiers, 
consignee,  or  their  assigns,  to  adjust  such 
loss  or  damage  with  the  owners  of  said 
goods  within  forty  days,  and  upon  failure 
to  discharge  such  duty  within  forty  daytt 
after  such  notice,  or  to  trace  such  freight 
or  express,  and  inform  the  said  party  so 
notifying  when,  where,  and  by  which  carrier 
the  said  freight  or  express  was  lost,  dam- 
aged, or  destroyed,  within  said  forty  days, 
then  said  carrier  shall  be  liable  for  all  such 
loss,  damage,  or  destruction  in  the  saine 
manner  and  to  the  same  extent  as  if  such 
loss,  damage,  or  destruction  occurred  on 
its  lines:  Provided,  That  if  such  initial, 
terminal,  or  delivering  road  can  prove  that, 
by  the  exercise  of  due  diligence,  it  has  been 
unable  to  trace  the  line  upon  which  such 
loss,  damage,  or  destruction  occurred,  [itl 
shall  thereupon  be  excused  from  liability 
under  this  section." 

The  above-entitled  cases  were  broifjit  to 
test  the  validity  of  *the  provisions  of  [123 
§  2  of  the  act  of  February,  1903,  wlic*n  ap- 
plied to  claims  for  loss  or  damage  to  inter- 
state freight. 

In  each  case  the  objection  that  that 
section  was  unconstitutional  and  invalid 
was  seasonably  made.  In  each  case  the  ob- 
jection was  overruled  and  judgniont  given 
in  favor  of  the  respective  claimantH,  plain- 
tiffs, for  the  value  of  the  undolivrred 
freight,  with  the  full  penalty  of  $50  added. 

The  opinion  of  the  supreme  court  of 
South  Carolina,  construing  and  applying 
the  provisions  of  the  state  statute,  appears 
in  the  printed  transcript  of  tlie  record  in 
case  No.  GO  (Charles  v.  Atlantic  Coast  Line 
R.  Co.  78  S.  C.  .JCh,  125  Am.  St.  Kep.  702, 
58  S.  K.  i>27).  In  each  of  the  other  casiw 
the  principles  assumed  to  have  lieen  ^ttled 
in  and  by  that  opinion  were  made  the 
basis  of  the  judgment  of  the  state  supreme 
court. 

The  cases  were  submitted  to  this  court 
December  9,  1909,  as  one  case,  and  argued 
as  such  on  one  side  only.  On  the  20th  of 
December,  this  court  entered  an  order  that 
notice  of  the  |)ondency  of  these  cases  should 
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1)6  given  to  tlie  attorney  general  of  South 
Carolina,  and  leave  was  given  to  him  to 
file  a  brief  as  amicuB  cuHcb  on  or  before 
the  3d  day  of  January,  if  he  should  be  so 
advised.  The  attorney  general  filed  a  brief 
aecordingly  January  3,  1910;  Townsend 
was  with  him  on  the  brief. 

Mr.  Frederic  D.  McKenney  argued 
the  cause,  and,  with  Messrs.  P.  A.  Willcox, 
F.  L.  Willcox,  and  Henry  E.  Davis,  filed  a 
brief  for  plaintilTs  in  error: 

The  provisions  of  the  state  law  in  ques- 
tion, when  applied  to  interstate  commerce 
shipments,  t.  «.,  to  shipments  from  without 
the  state,  constitute  a  direct  and  unrea- 
sonable burden  upon  such  commerce  and 
amount  to  a  regulation  thereof;  and  with 
respect  to  such  commerce  the  provisions  of 
«uch  statute  are  unconstitutional,  null,  and 
void. 

Covington  &  C.  Bridge  Co.  v.  Kentucky, 
164  U.  S.  204,  209,  38  L.  ed.  902,  90j,  4 
Inters.  Com.  Rep.  649,  14  Sup.  Ct.  Rep. 
1087;  McNeill  v.  Southern  R.  Co.  202  U.  S. 
543,  50  L.  ed.  1142,  26  Sup.  Ct.  Rep.  722; 
Central  Stock  Yards  Co.  v.  Louisville  &  N. 
R.  Co.  63  L.R.A.  213,  55  C.  C.  A.  03,  118 
Fed.  113;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Matthews,  174  U.  S.  96,  43  L.  ed.  909,  19 
Sup.  Ct.  Rep.  009 ;  Central  R.  Co.  v.  iMur- 
phey,  190  U.  S.  194,  49  L.  ed.  444,  25  Sup. 
Ct  Rep.  218,  2  A.  &  E.  Ann.  Cas.  514; 
Houston  &  T.  C.  R.  Co.  v.  Mayes,  201  U.  S. 
321,  50  L.  ed.  772,  26  Sup.  Ct.  Rep.  491; 
Oulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255. 

While  the  states  may  legitimately  exer- 
cise their  police  power  with  respect  to  mat- 
ters of  interstate  commerce,  provided  such 
commerce  is  not  unnecessarily  burdened 
thereby,  as,  for  instance,  by  regulating  the 
apeed  of  trains,  including  interstate  trains, 
within  city  limits  (Erb  v.  Morasch,  177 
U.  S.  584,  44  L.  ed.  897,  20  Sup.  Ct.  Rep. 
819),  or  prohibiting  the  running  of  freight 
trains  on  Sunday  (Hennington  v.  Georgia, 
163  U.  S.  299,  41  L.  ed.  166,  16  Sup.  Ct. 
Hep.  1080),  or  by  promoting  the  safety  and 
comfort  of  passengers,  employees,  and  per- 
«ons  crossing  railroad  tracks  (Pennsylvania 
H.  Co.  v.  Hughes,  191  U.  S.  477,  48  L.  ed. 
-268,  24  Sup.  Ct  Rep.  132),  or  by  establish- 
ing a  rule  of  evidence  or  ordaining  the  char- 
acter of  proof  by  which  a  carrier  may  show 
that,  although  it  received  goods  for  trans- 
portation beyond  its  own  line,  nevertheless, 
by  agreement,  its  liability  was  limited 
to  its  own  line  (Richmond  &  A.  R. 
Co.  V.  R.  A.  Patterson  Tobacco  Co.  169 
U.  S.  311,  42  L.  ed.  759,  18  Sup.  Ct 
Rep.  335),  nevertheless  it  has  been  said 
that  what  a  state  may  have  enacted  in  such 
connection,  although  it  may  have  relation 
54  li.  ed. 


to  the  public  morals,  the  public  health,  the 
public  safety,  or  the  public  convenience, 
and  even  though  the  subject-matter  may  not 
be  within  the  exclusive  power  of  Congress, 
a  test,  if  not  the  final  test,  as  to  the  va- 
lidity of  such  legislation,  is  that  of  reason- 
ableness. While  this  test  of  reasonableness 
may  be  lacking  in  definiteness,  it  can  be 
illustrated  and  deduced,  in  a  measure,  at 
least,  from  decided  cases,  wherein  it  hat 
been  determined  what,  in  that  particular 
case,  was  reasonable  or  otherwise. 

The  presumption  that  a  state  statute  was 
enacted  in  good  faith  for  the  accomplish- 
ment of  any  of  the  purposes  for  which  the 
reserved  powers  of  the  state  could  be  exer- 
cised may,  and  ordinarily  should,  be  in- 
dulged ;  but  nevertheless  the  validity  of  such 
a  statute  must  always  be  tested  by  its  nat- 
ural and  reasonable  effect 

Henderson  v.  New  York,  92  U.  S.  259,  23 
L.  ed.  543. 

Such  presumption  cannot  control  the  final 
determination  of  the  question  whether  the 
statute  is  or  is  not  repugnant  to  the  Con- 
stitution of  the  United  States. 

Minnesota  v.  Barber,  136  U.  S.  313,  34 
L.  ed.  453,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct  Rep.  8G2. 

As  construed  by  the  supreme  court  of 
South  Carolina,  this  statute  was  designed 
to  control  and  regulate  the  carrier  in  its 
transportation  of  the  interstate  shipment. 
This  brings  the  statute  within  the  reasoning 
of  the  court  in  the  case  of  American  Exp. 
Co.  v.  Iowa,  198  U.  S.  133,  49  L.  ed.  417, 
25  Sup.  Ct  Rep.  182,  where  it  was  held 
that  liquors  shipped  from  one  state  into 
another  under  a  c.  o.  d.  contract  could  not 
be  seized  until  they  had  actually  been  de- 
livered to  the  consignee,  because  they  were 
still  in  the  course  of  interstate  trans|x>rta- 
tion  until  so  delivered.  In  that  case  the 
state  statute,  had  it  been  allowed  to  op- 
erate, would  have  regulated  the  completion 
of  the  interstate  movement  of  such  com- 
modity. 

See  also  Adams  Exp.  Co.  v.  Kentucky, 
200  U.  S.  129,  51  L.  ed.  987,  27  Sup.  Ct 
Rep.  606;  Adams  Exp.  CTo.  v.  Kentucky,  214 
U.  S.  218,  53  L.  ed.  972,  29  Sup.  Ct  Rep. 
633. 

Mr.  J.  P.  K.  Bryan  also  filed  a  brief  for 
plaintiffs  in  error: 

The  final  test  of  this  whole  question  is 
whether  the  legislation  is  a  burden  on  com- 
merce,— whether  it  directly  affects  inter- 
state or  international  commerce.  This  is  a 
test  upon  which  the  decisions  of  this  court 
have  proceeded. 

Central  R.  Co.  v.  Murphey,  190  U.  8. 
194,  49  L.  ed.  444,  25  Sup.  Ct  Rep.  218, 
2  A.  &  E.  Ann.  Cas.  514. 
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The  pover  of  Congress  to  regulate  com-  1200,   1  Inters.   Com.  Rep.  308,  7   Sup.  Ct 

merM  Among  the  states  is  exclusive.  Eep.  1118;  Louisville  &  N.  R.  Co.  v.  Eubuik, 

Brown  v.  Maryland,  12  Wheat.  410,  446,  1B4  U.  S.  27,  46  L.  ed.  410,  22  Sup.  Ct.  Rep. 

6  L.  ed.  678,  688;  Cook  t.  PennsylvanU,  97  277;   Illinois  C.   R.  Co.  v.  Illinois,   103  U. 

U.  8.  674,  24  L.  ed.  1018,  S.  142,  41  L.  ed.  107,  10  Sup.  Ct  Rep.  1096; 

Interstate     transportation     is    interstate  Cleveland,  C.  C.  i  St.  L.  R.  Co.  v.  Illinois, 

commerce.  177  U.  S.  614,  44  L.  ed.  868,  20  Sup.  CL 

SUte  tVeight  Tax  Case,  16  Wall.  275,  21  Rep.   722. 
L.  ed.  101;  United  States  v.  Trans-Missouri        If,  indeed,  the  state  ever  possessed  such 

Freight  Asso.  ISO  U.  S.  312,  41  L.  ed,  1017,  power,   it  was  only   until   Congress   should 

IT  Sup.  Ct.  Rep.  640.  act,  and  Congress  having  assumed  it,   the 

The   clear   intention   of   the   Constitution  state   is   no   longer   entitled   to   exercise   it. 

was  to  confer  the  power  to  regulate  later-  Since  Congress  has  acted  and  hns  provided 

state  commerce  exclusively  upon   Congress,  a  system  of  laws   regulnting  railroails  and 

and   not  to   divide   tlie   power   between   the  stcamsliips  as  iustruinents  of  interstate  and 

state    legislatures    and    Congress.      One    of  foreign  commerce  in  great  detail,  it  lias  ex- 

the  chief  objects  of  the  Constitution  was  to  eluded  the  power  of  tJie  stoics  to  net  upon 

rid   commerce   of   the   conHicting   vexatious  the  subject. 

and   burdensome   restrictions   wliich,   under        Bowman  v.  Chicago  &  N.  W.  R.  Co.   125 

the  Articles  of  Confederation,  had  been  im-  U.  S.  463,  31  L.  ed.  700,  1  Inters.  Com.  Rep. 

posed  by  the  various  states.  823,  B  Sup.  Ct.  Rep.  OSO,   1002 ;   Sinnot  v. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23;  Davenport,  22  Hour.  227,  16  L.  ed.  243. 
Passenger  Cases,  7  How.  384,  12  L.  ed.  744;        The  attempted  defense  of  stute  legislation 

SUte  Freight  Tax  Case,  15  Wall.  279,  21  L.  in    violation    of   the   Federal    Constitution, 

ed.  102;  Hall  v.  DeCuir,  96  U.  S.  485,  24  L.  that  It  is  within  the  police  power,  is  unten- 

ed.  547 ;  Wobasl.,  St.  L.  &  P.  R.  Co.  v.  IIli-  able  in  this  case. 

nota,  lis  U.  S.  557,  30  L.  ed.  E44,  1  Inters.        Hannibal  k  St.  J.  R.  Co.  r.  Uusen,  95  U. 

Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4;  Pickard  v.  S.  405,  24  L.  ed.  527;  Licen^  Cases,  5  How. 

Pullman  Southern  Car  Co.  117  U.  S.  34.  20  504.  ;B9,  32  L.  ed.  256,  299;  Chy  Lung  v. 

L.  ed.  785,  6  Sup.  Ct.  Rep.   635;   Fargo  v,  Ftcemnn,  02  U.  S.  273,  23  L.  ed.  550;  Rob- 

Michigan  (Fargo  v.  Stevens)   121  U.  S.  238.  bins  v.  Taxing  Dist.  suina. 
30  L.  ed.  892,  1  Inters.  Com.  Rep.  51,  7  Sup.        The  South  Carolina  statute,  as  applied  in 

Ct.  Rep.  S57;   Leloup  v.  Mobile,   127  U.  S.  this  case,  plainly  regulates  interstate  ^um- 

640,  32  L.  ed.  311,  2  Inters.  Com.  Hep.  134,  merce,   and  is   therefore  void. 
8  Sup.  Ct.  Rep.  1380;  Almy  v.  California,  24        Western   U.  Teleg.  Co.  v.  rendleton,  122 

How.  189,  10  L.  ed.  044;  Woodruff  t.  Par-  U.  S.  347-358,  30  L.  ed.  1187-1181*.  1  Inters, 

ham,  8  Wall.  123,  19  L.  ed.  382;  American  Com. Rep. 306,7  Sup.  Ct.  Rep.  1120;  Central 

Exp.  Co.  V.  Iowa,  196  U.  S.  133,  49  L.  ed.  R.   Co.   v.   Murpbey,   supra;    Houston  &    i'. 

417,  26  Sup.  Ct.  Rep.  182.  C.  R.  Co.  v.  Mayes.  201  U.  S.  331,  50  L.  ed. 

The  particular  matter  sought  to  be  regu-  772,  20  Sup.  Ct.  Rep,  491 ;   American  Kxp. 

lated  by  the  South   Carolina  statute  is  in  Co.  v.  luwa,  supra;  Atlantic  Coast  Lino  R. 

no  sense  local,  but  is  national  in  character  Co.  t.  Wharton,  207  U.  S.  328,  52  L.  ed. 

and    importance,   and   obviously   admits   of  230,  23  Sup.  Ct.  Rep.  12!);  Adams  £\p.  Co. 

national  regulation.     From  the  first,  eeilain  v.  Kentucky,  200  U.  S.  129,  51  L.  cd.  ttS7, 

state  laws  relating  to  pilotage,  quarantine,  27  Sup.  Ct.  Rep.  000. 

etc.,  were  sustained  notwithstanding  an  in-        „^,,^^   j   j.^^^^  j^^^^  „^^  ^^.   „   ^^^_ 

cidenUI   effect  upon  interstate  and  foreign  ^^^  fl,^  ^  ^^^^^J  ^^  ^;,j^;  ^„^.^. 


„  „  ,  The  rule  is  tbnt  all  parts  of  a  staliifo,  in- 
Hall  V.  DeCuir,  95  U.  S.  485,  487,  24  L.  ^,„,,i  ;  „/^„  ^  constnu.i  to- 
ed. 547,  548:  Cooley  v.  Port  Warden,,  J2  ^.^ther:  and  effect  given,  if  po^iM-.  to  all. 
How.  290,  13  L.  ed.  998;  Covington  &  C,  g^^^  g^  [^  contra rv  to  reason  n«  well  ns  ail 
Bridge  Co.  v.  Kentucky,  154  U.  S.  209,  38  ^^^^^^^  j„  „,^„j  ^y  i„p,ir^,i,.„  ,  p„viso 
L.  ed.  902,  4  Inters.  Com.  Rep.  849,  14  Sup.  .     „   '      ,,.   ^,,  -  /  .     '    ,.,^  .   ,„  J,,.  „ 

U.^t2o%.\t89Sif:fS94.^Lrs^  >-ff'«^^^^ 

Com.  Rep.  45.  7  Sup.  Ct.  Rep.  692;  Mobile  L"'^„  ^l^'^V'  "'^'T^rv'^r     .   11',    I  ^ 

Countv  T   Kimball.  J02  U.  S.  691,  26  L.  ed.  "^-  ^^°-  ^'«  Irresistible,  7  \M,cat.  551.  5  L 

238;  Gloucester  Fcrrv  Co.  v.  Pennevlvanin.  '•^-  ''20i  20  Am.  4  Eng  Enc.  Law,  p.  081; 

114  U.  S.  196,  29  L.  'ed.  J58,  1  Inters.  Com.  Kn.llicli,  Interpictation  of  Statutes,  §§  1S4, 

Kep.   382,   5   Sup.   Ct.  Rep.  820;    Hrowii   v,  '85. 

Houston,  114  U.  S,  022,  29  L.  cJ.  257,  5  Sup,  A    distinction    exists    between    interstate 

Ct.  Rep.  J091;  Pbiladelphia  i.  8.  Mail  S.  S.  commerce  or  an  instruuiciitnlity  thereof,  oa 

Co.  V.  Penusj'lvania,  122  U.  S.  320,  30  L.  e>l.  the  one  side,  and  tlie  mere  iuci<li'i>ts  wbieh 

414  sia  u.  s. 
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nay  Attend  the  ctrryiEg  oo  of  such   com-  tlist   the   state   may   not — at   least,   in   the 

tnerce,  on  the  other.  absence   of   congressional   action^ — compel   a. 

Hooper  T.  Califomift,  15S  U.  S.  64S,  655,  carrier   to   discharge    thU   incidental   dut)', 

39  U  ed.  297,  300,  5  Inters.  Com.  Rep.  610,  the  violation  of  which  occurs  in  the  state. 

16  Sup.   Ct.  Bep.  207i   Williams  t.   Fears,  Missouri  P.  R.  Co.  t.  Larabee  Flour  Mills 

179  U.  B.  278,  46  L.  ed.   190,  21   Bup.  Ct  Co.  211  U.  S.  624,  S3  L.  ed.  361,  29  Sup. 

Ben.  128.  Ct  Bep.  214. 

The  penalty  is  imposed  not  directly  upor  Can  it  be  said  that  the  imposition  of  m 

interstate   commerce   itself,   or    during   the  penalty  for  the  violation   of  a  duty   which 

transportation   of   the   goods,  but   it   ftrosc  the  company  owed  by  the  general  low  of  the 

by  reason  of  default  on  the  carrier's  pari  land  is  a  regulation  of,  or  an  obstviiction  to, 

after  the  transportation  bad  terminated,  and  interstate  commerce,  within  the  meaning  of 

ia  in  enforcement  of  the  duty  incumbent  up-  that  clause  of  the  I'oderal  Constitution  un- 

on  it  by  law  to  adjust  and  pay  for  damages  der  discussion  T    %Ve  think  not. 

■rising  by  reason  of   its  negligent  default.  Western  U.  Teleg.   Co.  t.  James,  102  V. 

The  penalty  Is  in  no  sense  a  burden  on  inter  S.   660,  40   L.   ed.   1108,   10  Sup.   Ct.   Bep. 

course  and  traffic  between  the  state!<,  but  il  S34. 

is  in  aid  of  such  traffic,  and,  in  the  absence  The  rules  prescribed  for  the  conKtruction 
of  congressional  legislation  to  the  contrary,  of  railroads,  and  for  their  mnnascment  and 
is  a  proper  subject  of  state  legislation.  operation,  designed   to   protect  perxons  and 
JIorris-Scarboro-MofTitt    Co.    v.   Southern  property  otherwise  endangered  by  their  use, 
Exp.   Co.   140   N.   C.   107,  15   L.R.A.(N.S.)  are  strictly  within   the   scope  of  the   local 
9S3,  S9  S.  E.  667.  law.    They  are  not  in  themselves  regulations 
The  statute  ii  not  unlike  one  prescribing  of  interstate  commerce,  although  they  con- 
the  time  within  which  actions  on  contract:  trol  in  some  degree  the  conduct  and  liability 
involving    transactions    of    interstute    com-  of  those  engaged  in  such  commerce.    So  long 
meree  may  be  hrouglit  in  the  state  courts,  as  Congress  has  not  legislated  upon  the  par- 
Gulf,  C.  ft  B.  F.  R.  Co.  V.  Eddins,  7  Tex.  ticular   subject,   they   are   rather   to   be   re- 
Civ.  App.  127,  26  S.  W.  161.  garded  as   legislation   in  aid  of  such  corn- 
It  is  remedial  as  well  as  penal.  mcrce,   and   as   s   rightful   exercise   of   tite 
Fanners'  &,  M.  Nat.  Bank  v.  Dearing,  91  police  power  of  the   state   to   regulate  tlio 
U.  S.  29,  23  L.  ed.  106;  Johnson  v.  South-  relative  rights  and  duties  of  all  persons  and 
em  P.  Co.  196  U.  8.  17,  49  L.  ed.  300,  25  corporations  within  its  limits. 
Sup.  Ct.  Rep.  158.  Chicago,  M.  *  St.  P.  R.  Co.  v.  Solan,  IDS 
It    provides    a    remedy    for    a    claimant  U.  8.   137,  42  L.  ed.  002,  18  Sup.  Ct.  Rep. 
wronged  by  the  delict  of  a  common  carrier  280;   Pennsylvania   R.   Co.   v.   Hughes,   101 
in  failing  to  adjust  within  a  reasonable  time  U.  S.  401,  48  L.  ed.  273,  24  Sup.  Ct.  Bep. 
prescribed   by   statute    (Moody  v.   Southern  132. 

R.  Co.  79  8.  C.  209,  GO  S.  E.  711),  a  just  So  the  Arkansas  court,  speaking  of  n 
claim  founiied  on  the  common  law  or  some  state  statute  imposing  a  penalty  upon  a  ear- 
valid  statute,  for  loss  or  injury  to  goods  rier  for  failure  to  deliver  freight  to  the 
in  the  carrier's  possession,  after  the  claim  holder  of  a  bill  of  lading  issued  for  an  in- 
shall  have  been  tiled  at  the  point  of  des-  terstate  shipment,  in  Arkansas  Southern  R 
tination  of  the  gonds,  in  this  state.  Co.  v.  German  Kat.  Bnnk,  77  Ark.  480,  ]13 
The  delict  •.  «.,  the  failure  to  adjust  and  Am.  St.  Bep.  160,  92  S.  W.  624,  said:  "It 
pay  the  claim,  occurs,  and  the  cause  of  ac-  is  the  duty  of  the  carrier  to  deliver  property 
tinn  for  tlie  jienalty  given  by  this  statute  specified  in  a  bill  of  lading  to  the  legnl 
nriws,  at  the  point  of  destination  of  the  holder  thereof.  The  object  of  the  statute, 
goods,  where  tlie  claim  is  filed  within  the  and  the  efTcct,  if  obeyed,  is  to  enforce  this 
state.  duty  and  protect  the  rights  of  the  holder. 
h.  D.  Riley  &  Son  v.  Southern  R.  Co.  81  In  the  absence  of  congressional  li^islation 
8.  C.  300,  62  S.  E.  50Q.  on   the  subject  the  state  can  do  so." 

The  statute  wos  designed  to  effectuate  an  ,,                ,  *       .  .     j     .     ■ 

important  public  pur,«^  with  respect  to  the  ^«  """"«'  ^"^  defendant,  m  error, 
duty  of  common  carriers  in  this  state,  and 

the  delict  penalized  occurred  in  this  state.  ,  ., 

Colleton  Mercantile  4  Mfg.  Co.  v.  Atlantic  "P'"'"?  "^  *^*  "^"''-                      ^         ,, 

Coast  Line  R.  Co.  82  S.  C.  121.  62  S.  E.  6.  '"  ^o-  ^  (Charles  v.  Atlantic  Coast  Line 

Arfmittinp  that  the  dutv  to  make  prompt  ^^   '^'''■>'   "*''=''    ""'    assumed    by    the   au- 

■ettlement  for  loss  or  damage  to  goods  is  nfeme  court  of  South  Carolina  to  settle  all 

iin   incident  to   the  iluty   to   transport   and  the  others,  and  to  have  tieen  made  the  basis 

safely   deliver    (Siegers    Bros.   v.    Seaboard  for  the  judgment  of  that  court  in  all   the 

Air  Line  R.  Co.  73  S.  C.  71.  121   Am.  St.  i-ases,   the  stnte  court  fouml.  as  matter  of 
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was  in  possession  of  the  goods  lost,"  and 
held  as  matter  of  law  "that  the  statute  in 
question,  as  it  affects  carriers  doing  busi- 
ness in  this  state  who  fail  or  refuse  to  ad- 
just and  pay  the  loss  of  or  damage  to  goods 
while  in  their  possession,  is  no  unlawful 
interference  with  interstate  commerce,  even 
as  applied  to  an  interstate  shipment/' 

It  is  thus  apparent  that  the  statute  is 
construed  by  the  court  as  only  concerning 
property  lost  or  damaged  while  in  the  pos- 
session of  a  carrier  in  the  state  of  South 
Carolina. 

It  is  this  conclusion  of  law  that  the 
plaintiff  in  error  asks  this  court  to  review. 

In  Denning  v.  Atlantic  Coast  Line  R. 
Co.  78  S.  C.  55,  12  L.R.A.(N.S.)  1217,  125 
Am.  St.  Rep.  7G8,  58  S.  E.  083,  it  was  ex- 
pressly decided  that  the  act  did  not  apply 
130]  to  claims  'for  loss  of  property  whicli 
never  came  into  the  iwssession  of  the  defend- 
ant. In  that  case  the  state  supreme  court 
considered  an  act  of  May,  1903,  and  held  it, 
for  the  reason  given,  to  be  unconstitutional, 
not  as  obnoxious  to  the  14th  Amendment  of 
the  Constitution  of  the  United  States  anl 
the  Constitutitm  of  South  Carolina,  but  as 
amounting  to  an  illegal  attempt  to  regu- 
late interstate  commerce.  And  that  "on 
principle,  as  well  as  under  the  authority 
of  Central  R.  Co.  v.  Murphey,  IDG  U.  S. 
104,  40  L.  ed.  444,  25  Sup.  Ct.  Rep.  218,  2 
A.  &  K.  Ann.  Cas.  514,  it  is  impossible  to 
avoid  the  conclusion  that  the  act  of  ^lay, 
1003,  here  under  consideration,  is  un- 
constitutional." And  further,  that  it  was 
evident  from  the  complaint  tliat  tlie  action 
was  intended  to  rest  on  the  invalidity, 
under  the  act  of  May,  1003,  of  such  a  con- 
tract as  §  1710  contemplates,  and  that 
tlierOforc  that  section  could  have  no  appli- 
cation. 

1'hc  court  then  considered  the  act  of 
February,  1003,  and  said: 

''The  section  of  main  importance  here  is 
the  second,  whicli  provides  for  the  recovery 
for  loss  of  or  damage  to  freight,  and  penal- 
ties for  failure  to  adjust  and  pay  sucli  loss 
or  damage  within  a  certain  time.  The  ques- 
tion vital  to  this  case  is  whether  the  stat- 
ute can  be  construed  to  impose  upon  one 
connecting  carrier,  liability  for  the  default 
of  another,  unless  such  carrier  obtains  and 
gives  the  information,  or  uses  due  diligence 
to  obtain  it,  as  provided  in  §  1710  of  the 
Civil  Code.  \Vc  do  not  think  it  can  be 
80  construed. 

**Tlie  main  enactment  as  to  the  recoverv 
of  damoges  and  penalties  thus  begins  in 
§  2:  *That  every  claim  for  loss  of  or  dani- 
agp  to  property  ii;/u7e  in  the  possession  of 
such  common  carrier  shall  be  adjusted  and 
paid  within  forty  days,'  etc.  The  words  we 
have  italicized  clearly  limit  the  lose  and 
41« 


damage  which  a  carrier  is  required  to  ad- 
just and  pay  for  to  that  which  befalU 
while  the  goods  are  in  the  possession  of 
buch  carrier,  and  excludes  the  idea  of  lia- 
bility for  loss  or  damage  to  the  goods 
while  in  the  possession  of  another  carrier. 

"It  is  true  there  is  a  proviso  at  the  end  of 
this  section,  *that  *no  common  carrier  [131 
shall  be  liable  under  this  act  for  pro^.crty 
which  never  came  into  its  possession,  if  it 
com[»lie3  with  the  provisions  of  §  1710,  vol. 
1,  of  the  Code  of  Laws  of  South  Carolina. 
1002.'  But  as  the  body  of  the  act  does  not 
make  the  carrier  liable  at  all  'for  goods 
which  never  came  into  its  jiossfssion,'  a 
proviso  which  exempts  from  liability  for 
loss  of  or  damage  to  such  goods  on  certain 
conditions  can  have  no  effect.  The  act  im- 
poses no  liability  to  which  the  exemption 
can  be  applied. 

"The  rule  is  that  all  parts  of  a  statute, 
including  jjrovisos,  are  to  be  construed  to- 
gether, and  effect  given,  rf  possible,  to  all. 
Hut  it  is  contrary  to  reason  as  well  as  au- 
thority to  extend  by  implication  a  proviso 
to  cover  that  which  is  opposed  to  the  ex- 
press language  of  the  main  enactment. 
Southgate  v.  Goldthwaitc,  1  Bail.  L.  3U7; 
United  States  v.  Dickson,  15  Pet.  141,  10  L. 
ed.  080;  The  Irresistible,  7  Wheat.  551,  5 
L.  ed.  520;  20  Am.  &,  Eng.  Enc.  Law,  p. 
<i81 ;  Endlich,  Interpretation  of  Statutes, 
§§  184,  185.  The  fact  that  the  statute  i<i 
penal  adds  force  to  this  conclusion.  We 
arc  of  the  opinion  that  the  proviso  of  §  2 
has  no  effect,  and  the  act  only  imposes 
penalties  upon  the  carrier  for  failing  to 
adjust  claims  for  loss  occurring  while  the 
goods  are  in  its  own  possession. 

''It  follows,  the  plaintiff  in  this  ca^e  can- 
not  sustain  his  recovery  on  the  ground  that 
the  defendant  was  liable,  under  the  act  of 
February,  1003,  for  goods  lost  by  a  con- 
necting carrier,  because  it  failed  to  obt;iin 
and  give  information  of  the  kind  required 
in  cases  falling  under  that  act,  or  to  use 
due  diligence  to  obtain  such  information. 

"This  penalty  act  of  February  will  apply 
to  the  case,  if  the  finding  on  the  new  trial 
should  be  that  the  loss  occurred  on  the  de- 
fendant's road,  but  not  otherwise.  It  is  at- 
tacked as  unconstitutional  under  the  inter- 
state commerce  clause  of  the  Constitution 
of  the  United  States.  That  question  is 
discussed  and  decided  against  the  defend- 
ant's contention  in  Charles  v.  Atlantic  Coast 
Line  R.  Co.  78  S.  C.  36,  125  Am.  St.  Rep. 
702,  68  S.  E.  027." 

In  Charles  v.  Atlantic  Coast  Line  R.  Co. 
supra,  the  action  was  brought  in  a  magis- 
trate court  to  recover  the  value  of  four 
*sack8  of  rice,  alleged  to  have  been  [139 
shipped  from  New  Orleans,  Louisiana,  by 
Martiu    J.    Wynne,    to    the    plaintiff    at 
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Timmonsville,  South  Carolina,  and  tr 
have  been  lost  while  in  the  possession 
of  the  defendant  carrier,  and  also  to  re 
cover  $50  penalty  for  failure  to  adjust 
•nd  pay  the  claim  within  ninety  days, 
as  prescribed  by  the  act  of  February 
23,  1003.  The  magistrate  gave  judgment 
against  defendant  for  the  amount  claimed, 
and  that  judgment,  on  appeal,  was  affirmed 
by  the  circuit  court,  and  then  again  by  the 
supreme  court  of  the  state  in  this  case. 
The  supreme  court  held  that  the  last  pro- 
yiBO  of  the  2d  section  of  the  act  of  Febru- 
ary, 1003,  had  no  application  to  carriers 
into  whose  possession  the  goods  had  come, 
and  referred  to  the  opinion  of  the  court  in 
Seegers  Bros.  v.  Seaboard  Air  Line  R.  Co. 
73  S.  C.  71,  73,  121  Am.  St.  Rep.  921,  62 
8.  E.  797,  where  it  was  said:  "The  duty  to 
make  prompt  settlement  for  loss  or  dam- 
age to  goods  is  but  an  incident  of  the  duty 
to  transport  and  deliver  safely  and  with 
reasonable  diligence.  Tlie  statute  in  ques- 
tion was  designed  to  effectuate  an  impor. 
tant  public  purpose ;  viz.,  to  compel  the  com- 
mon carrier  to  perform  with  reasonable 
diligence  the  duty  which  peculiarly  apper- 
tains to  his  business  as  a  carrier  of  freight. 
The  penalty  is  but  a  means  to  that  end." 
And  see  same  case,  207  U.  S.  73,  52  L.  cd. 
308,  28  Sup.  Ct.  Rep.  28. 

The   supreme   court,   after   making   that 
quotation,  thus  proceeded: 

"While  it  is  not  easy  to  define  the  exact 
limits  of  the  operation  of  state  laws  as 
afTecting  interstate  commerce,  we  have  no 
Iiesitation  in  saying  that  the  statute  in 
question,  as  it  affects  carriers  doing  busi- 
iif'ss  in  thi<.  state,  who  fail  or  refuse  to  ad- 
just and  pay  tlie  loss  of  or  damage  to  goods 
while  in  their  possession,  is  no  unlawful 
interference  with  interstate  commerce,  even 
as  applied  to  an  interstate  shipment.  The 
penalty  imposed  is  for  a  delict  of  duty  ap- 
pertaining to  the  business  of  a  common 
carrier;  and  in  so  far  as  it  may  affect  inter- 
state commerce,  it  is  an  aid  thereto  by  its 
tendency  to  promote  safe  and  prompt  de 
livery  of  goods,  or  its  legal  equivalent — 
prompt  settlement  of  proper  claim  for  dam- 
1S3]  ages.  No  penalty  can  attach  ♦except 
upon  the  establishment  in  a  court  of  a  de- 
fault of  duty  imposed  by  statute.  The 
statute  does  not  attempt  to  regulate  inter- 
state commerce,  and  imposes  no  tax  or 
burden  thereon.  It  is  supported  by  the 
general  principle  declared  in  Sherlock  v. 
Ailing,  93  U.  S.  99,  104,  23  L.  ed.  819,  820, 
and  enforced  in  Smith  v.  Alabama,  124  U. 
S.  465,  31  L.  ed.  508,  1  Inters.  Com.  Rep. 
^4.  8  Sup.  Ct.  Rep.  664,  and  Nashville,  C. 
54  L.  ed. 


k  St.  L.  R.  Co.  V.  Alabama,  128  U.  S.  90, 
32  L.  ed.  352,  2  Inters.  Com.  Rep.  238,  9 
Sup.  Ct.  Rep.  28,  that  state  legislation  're- 
lating to  the  rights,  duties,  and  liabilities 
of  citizens,  and  only  indirectly  and  remote- 
ly affecting  the  operations  of  commerce,  is 
of  obligatory  force  upon  citizens  within  the 
territorial  jurisdiction,  whether  on  land  or 
water,  or  engaged  in  commerce,  foreign  or 
interstate,  or  in  any  other  pursuit.' " 

In  the  case  of  VVestern  U.  Teleg.  Co.  v. 
James,  162  U.  S.  650,  40  L.  ed.  1105,  16 
Sup.  Ct.  Rep.  934,  a  statute  of  Georgia  re- 
quiring telegraph  companies  to  transmit 
and  deliver  dispatches  with  impartiality, 
good  faith,  and  diligence,  under  penally  of 
$100  in  each  case,  in  the  absence  of  legis- 
lation by  Congress  on  the  subject,  was  held 
not  to  be  an  unwarrantable  interference 
with  interstate  commerce  as  to  messages 
without  the  state,  and  Mr.  Justice  Peck- 
ham,  delivering  the  opinion  of  the  court, 
said,  p.  660: 

"The  statute  in  question  is  of  a  nature 
that  is  in  aid  of  the  performance  of  a  duty 
of  the  company  that  would  exist  in  the 
absence  of  any  such  statute,  and  it  is  in 
nowise  obstructive  of  its  duty  as  a  tele- 
graph company.  It  imposes  a  penalty  for 
the  purpose  of  enforcing  this  general  duty 
of  the  company.  The  direction  that  the  de- 
livery of  the  message  shall  be  made  with 
impartiality  and  in  good  faith  and  with 
due  diligence  is  not  an  addition  to  the  duty 
which  it  would  owe  in  the  absence  of  such 
a  statute.  Can  it  be  said  that  the  imposi- 
tion of  a  penalty  for  the  violation  of  a  duty 
which  the  company  owed  by  the  general  law 
of  the  land  is  a  regulation  of  or  an  obstruc- 
tion to  interstate  commerce,  within  the 
meaning  of  that  clause  of  the  Federal 
Constitution  under  discussion?  We  think 
not." 

And  see  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Solan,  1C9  U.  S.  137,  42  L.  ed.  602,  18  Sup. 
Ct.  Rep.  289;  Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  S.  491,  48  L.  ed.  273,  24 
Sup.  Ct.  Rep.  132;  Missouri  P.  R.  Co.  v. 
Larabce  Flour  Mills  Co.  211  U.  S.  024,  63 
L.  ed.  361,  29  Sup.  Ct.  Rep.  214.  •The  [|34 
present  cases  fall  within  the  rules  there 
laid  down,  and  Central  R.  Co.  v.  Murphey, 
19G  U.  S.  195,  49  L.  ed.  445,  25  Sup.  Ct. 
Rep.  218,  2  A.  &  £.  Ann.  Cas.  514;  Hous- 
ton &  T.  C.  R.  Co.  V.  Mayes,  201  U.  S.  321, 
50  L.  ed.  772,  26  Sup.  Ct.  Rep.  491;  and 
McNeill  V.  Southern  R.  Co.  202  U.  8.  643, 
50  L.  ed.  1142,  26  Sup.  Ct.  Rep.  722,  cited 
to  the  contrary,  are  really  not  in  conflict 
therewith. 

Judgments  affirmed* 
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GEORGE  E.  ZARTMAN,  Trustee  in  Bank- 
ruptcy of  Francis  Bacon,  Plff.  in  Krr^ 

V. 

FIRST   NATIONAL   BANK   OF    WATER- 
LOO, NEW  YORK. 

(See  S.  C.  Reporter's  ed.  134-138.) 

Bankrnptcy  — what  are  assets. 

1.  The  advantage  derived  from  a  mis- 
take made  by  a  bankrupt  when  reducing 
to  writing  a  contract  made  by  him  is 
not  an  asset  in  the  hands  of  the  trus- 
tee in  bankruptcy,  as  part  of  the  bank- 
rupt estate. 

(For  other  csRes,  nee  Baukruptcy,  VI.  a,   in 
Diffest  Slip.  Ct.  1908.] 

Btiiikruptcy  —  title  of  trustee  —  rcforni- 

inf:  contract  made  by  bunkrur.t. 

2.  The  trustee  in  bankruptcy  is  not  a 
bona  ftde  purchaser  for  value,  so  as  to  bar 
the  reformation  in  equity,  for  mistake,  of  a 
contract  made  by  the  bankrupt,  but  he  takes 
the  property  -of  the  bankrupt  as  the  latter 
held  it  at  the  time  of  the  petition,  subject 
to  all  valid  claims,  liens,  and  equities. 
[For    other    cnttes,    see    Bankruptcy,    YII.,    in 

Digest  Sup.  Ct.  1008.] 

[No.  74.] 

Argued   January   12,    1910.     Decided  Feb- 
ruary 21,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  for  the  County  of 
Seneca  to  review  a  judgment  entered  pur- 
suant to  the  mandate  of  the  Court  of  Ap- 
peals in  that  state,  which  liad  affirmed  a 
jud/n^ent  of  the  Appellate  Division  of  the 
Supreme  Court,  Fourth  Department,  afTinn- 
ing  a  judgment  of  the  Equity  Term  of  the 
Supreme  Court,  in  favor  of  plain  tint  in  an 
action  to  reform,  for  mutual  mistake,  a 
written  contract  made  by  a  bankrupt.  Af- 
firmed. 

See  same  case  below,  in  court  of  appeals, 
189  N.  Y.  533,  82  N.  E.  1126;  in  supreme 
court,  113  Aiip.  Div.  612,  08  N.  Y.  Supp. 
717. 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  was  a  suit  brought  in  the  supreme 
court  of  the  state  of  New  York  by  the  First 
National  Bank  of  Waterloo,  New  York, 
against  Francis  Bacon  and  George  E.  Zart- 
man,  as  Bacon's  trustee  in  bankruptcy,  to 
pr')cure  the  reformation  of  a  written  con- 
tract made  by  plaintiff  and  defendant  Bacon 
February  16,  1902. 

Before  the  contract  was  made,  Bacon  was 
president  of  the  First  National  Bank  of 
Waterloo,  New  York,  and  also  of  the  Water- 
loo Wagon  Company.  He  was  active  in 
the  office  of  the  wagon  company,  while  the 
business  of  the  bank  was  looked  after  by  its 
cashier,  Becker.    The  Waterloo  bank  had  ex- 


tended credit  to  the  wagon  company  and  to 
Bacon  individually,  discounting  paper  and 
taking  notes. 

The  Exchange  National  Bank  of  Seneca 
Falls,  New  York,  *held,  by  assignment  [135 
from  Bacon,  461  shares  of  the  stock  of  the 
wagon  company,  and  253  shares  of  the 
Waterloo  bank,  as  continuing  collateral  se- 
curity for  any  existing  or  future  indebted- 
ness of  Bacon  or  the  wagon  company. 

The  contract  between  Bacon  and  the  Wa- 
terloo bank  provided  that  the  shares  were 
"to  be  held  by  said  bank  as  a  continuing 
collateral  security  for  the  payment  to  it  of 
any  indebtedness  or  liability  of  any  kind, 
absolute  or  contingent,  due  or  not  due,  now 
existing  or  that  may  hereafter  exist,  arise, 
accrue,  or  be  contracted,  on  the  part  of  him- 
self or  of  the  Waterloo  Wagon  Company, 
Limited,  to  said  bank,  and  the  said  Francis 
Bacon  hereby  agrees  with  the  First  National 
Bank  of  Waterloo  that  the  said  certificates 
of  stock  above  named  arc  transferred  to  and 
may  be  held  by  the  said  First  National 
Bank  of  Waterloo  as  a  continuing  collateral 
security  for  the  payment  to  it  of  any  in- 
debtedness or  liability  of  any  kind,  absolute 
or  contingent,  now  existing  or  that  may 
hereafter  exist,  arise,  accrue,  or  be  c<mtract- 
ed  on  the  part  of  the  Waterloo  Wagon  Com- 
pany, X^imited,  or  himself,  to  said  bank,  and 
said  shares  of  stock,  upon  their  surrender  by 
the  Exchange  National  Bank,  shall  be  de- 
posited with  the  said  First  National  Bank 
of  Waterloo." 

The  words  in  italics  were  omitted  from 
the  contract  by  mutual  mistakes  made  in 
preparing  and  executing  it,  and  the  New 
York  supreme  court,  by  its  decision,  re- 
formed the  contract  by  inserting  them.  In 
the  meantime,  however.  Bacon  had  become 
a  bankrupt,  having  been  so  adjudicated  May 
4,  1904,  and  defendant  Zartnian  had  been 
appointed  trustee. 

This  action  was  begun  October  17,  1904. 
The  trustee  alone  defended. 

The  judgment  was  unanimously  affirmed 
by  the  appellate  division  of  the  fourth  de- 
partment (113  App.  Div.  612.  98  N.  Y. 
Supp.  717),  and,  on  appeal  to  the  court  of 
appeals,  the  decision  of  the  appellate  divi- 
sion was  unanimously  affirmed  without 
opinion.  189  N.  Y.  533,  82  N.  E.  1126. 
The  remittitur  was  filed  below  November  9» 
1007,  and  this  writ  of  error  was  thereuiK>n 
allowed. 

Mr.  George  E.  Znrtman,  in  propria  per- 
sona,  argued  the  cause  and  filed  a  brief  for 
plaintiff  in  error: 

To  create  a  lien  by  pledge  there  must 
be  a  delivery  or  written  assignment  of  cer- 
tain specified  property  as  security  for  tlie 
payment  of  certain  definite  obligations. 
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Wilson  ▼.  Little,  2  N.  Y.  443,  51  Am.  Dec. 
307;  3  Pom.  Eq.  Jur.  1235. 

If  Bacon  had  given  the  bank  a  chattel 
mortgage,  and  it  had  been  expressly  agreed 
between  them  that  it  should  be  filed  at  once, 
but  they  did  not  file  it,  there  would  be  no 
lien  as  against  creditors,  because  the  stat- 
ute of  New  York  expressly  provides  that  a 
chattel  mortgage  not  filed  is  void  as  against 
creditors,  and  this  has  been  held  to  be  the 
general  creditors,  and  is  not  limited  to  cred- 
itors with  judgment  and  execution. 

Stephens  v.  Perrine,  143  N.  Y.  476,  39 
N.  E.  11. 

And  such  rights  of  creditors  may  be  en- 
forced by  a  trustee  in  bankruptcy. 

Skilton  V.  Codington,  185  N.  Y.  80,  113 
Am.  St.  Rep.  885,  77  N.  E.  790. 

The  time  of  the  filing  of  the  petition  for 
adjudication  of  bankruptcy  is  the  "dead 
line*'  separating  the  past  and  the  future. 

Be  Pease,  4  Am.  Bankr.  Rep.  578. 

The  rights  of  all  parties  are  to  be  adjust- 
ed as  of  the  date  of  the  filing  of  the  petition. 
If  a  claim  is  not  then  a  perfected  lien,  it 
cannot  thereafter  be  made  perfect. 

Goldman  v.  Smith,  2  Am.  Bankr.  Rep. 
107;  Morgan  v.  Campbell,  22  Wall.  381,  303, 
22  L.  ed.  796,  799;  Re  McDonald,  31  Am. 
Bankr.  Rep.  368;  Security  Warehousing  Co. 
V.  Hand,  74  C.  C.  A.  186,  143  Fed.  32,  16 
Am.  Bankr.  Rep.  63. 

The  rights  of  the  trustee  in  bankruptcy, 
as  now  representing  the  receiver  in  proceed- 
ings supplementary  to  execution,  were  not 
regarded  by  the  state  court. 

Wrede  v.  Gilley,  132  App.  Div.  293,  117  N. 
Y.  Supp.  6,  21  Am.  Bankr.  Rep.  821 ;  Ward 
T.  Petrie,  157  N.  Y.  307,  68  Am.  St.  Rep. 
790,  51  N.  E.  1002;  First  Nat.  Bank  v. 
Staake,  202  U.  S.  141,  50  L.  ed.  967,  20 
Sup.  Ct.  Rep.  580;  Re  New  York  Economical 
Printing  Co.  49  C.  C.  A.  133,  6  Am.  Bankr. 
Rep.  616,  110  Fed.  514. 

The  trustee  in  this  action  is  entitled  to 
the  same  protection  that  would  be  given  to 
a  bona  fide  purchaser  for  value. 

Re  Booth,  3  Am.  Bankr.  Rep.  574,  98  Fed. 
975;  Re  Thorp,  12  Am.  Bankr.  Rep.  195; 
Fourth  Street  Nat.  Bank  v.  Milbourne  Mills 
Co.  22  Am.  Bankr.  Rep.  442. 

Mr.  W.  H.  Sholes  argued  the  cause,  and, 
with  Messrs.  Hammond  &,  Hammond,  filed 
a  brief  for  defendant  in  error: 

The  rule  applicable  to  this  case  and  to  all 
similar  cases  is  that  the  trustee  takes  the 
property  of  the  bankrupt  not  as  an  innocent 
purchaser  would,  but  as  the  debtor  had  it 
at  the  time  of  the  partition,  subject  to  all 
valid  claims,  liens,  and  equities. 

Winsor  v.  McLellan,  2  Story,  492,  Fed. 
Cas.  No.  17,887;  Donaldson  v.  Farwell,  93 
U.  &  631,  23  L.  ed.  993;  Casey  v.  Credit 
64  L.  ed. 


Mobilier,  2  Woods,  77,  Fed.  Cas.  No.  2,496; 
Stewart  v.  Piatt,  101  U.  S.  731,  25  L.  ed. 
816;  Re  New  York  Economical  Printing  Co. 
6  Am.  Bankr.  Rep.  615;  Yeatmap  v.  New 
Orleans  Sav.  Inst.  95  U.  6.  764,  24  L.  ed. 
589;  Thompson  v.  Fairbanks,  196  U.  S.  616, 
49  L.  ed.  577,  25  Sup.  Ct.  Rep.  306. 

An  attaching  creditor  is  not  a  bona  fide 
purchaser. 

Sargent  v.  Sturm,  23  Cal.  359,  83  Am.  Dee. 
.118;  Thompson  v.  Rose,  16  Conn.  71,  41  Am. 
Dec.  121;  Oswego  Starch  Factory  v.  Len- 
drum,  57  Iowa,  573,  42  Am.  Rep.  53,  10  N. 
W.  900;  American  Merchants'  Union  Exp. 
Co.  V.  Willsie,  79  111.  92;  Jordan  v.  Parker, 
56  Me.  557;  Thaxter  v.  Foster,  153  Mass. 
151,  20  N.  E.  434;  Naugatuck  Cutlery  Co.  v. 
Babcock,  22  Hun,  481;  Mowrey  v.  Walsh, 
8  Cow.  245;  Devoe  v.  Brandt,  53  N.  Y.  462; 
Bradley  v.  Obear,  10  N.  H.  477;  Poor  v. 
Woodburn,  25  Vt.  234. 

An  assignee  for  the  benefit  of  creditors  is 
not  a  bona  fide  purchaser. 

Wailes  v.  Couch,  75  Ala.  134;  Belding 
Bros.  V.  Frankland,  8  Lea,  67,  41  Am.  Kep. 
630;  Farley  v.  Lincoln,  51  N.  H.  579,  12 
Am.  Rep.  182;  Ratcliffe  v.  Sangston,  18  Md. 
383 ;  Bussing  v.  Rice,  2  Cush.  48. 

An  assignee  in  bankruptcy  is  not  a  bona 
fide  purchaser. 

Donaldson  v.  Farwell,  supra;  Montgomery 
V.  Bucyrus  Mach.  Works,  92  U.  S.  257,  23 
L.  ed.  656. 

The  principle  that  courts  of  equity  will 
decree  the  correction  of  errors  in  written  in- 
struments, which  have  been  caused  by  mis- 
takes, etc.,  is  nowhere  more  strongly  upheld 
than  in  the  United  States  courts. 

Hunt  V.  Rhodes,  1  Pet.  1,  7  L.  ed.  27; 
Hunt  V.  Rousmanier,  8  Wheat.  174,  5  L.  ed. 
589;  Ivinson  v.  Hutton,  98  U.  8.  79,  25  L.  ed. 
66;  Walden  v.  Skinner,  101  U.  S.  577,  25  L. 
ed.  903;  Elliott  v.  Sackett,  108  U.  S.  132, 
27  L.  ed.  678,  2  Sup.  Ct.  Rep.  375;  Adams 
V.  Henderson,  168  U.  S.  573,  42  L.  ed.  584, 
18  Sup.  Ct  Repw  179. 

Mr.  Chief  Justice  Faller  delivered  the 
opinion  of  the  court: 

The  jurisdiction  in  equity  to  decree  the 
correction  of  errors  in  written  contracts 
which  have  been  caused  by  mutual  mistake 
is  firmly  established  and  needs  no  citation 
of  authority  to  sustain  it.  In  the  present 
case,  the  evidence  of  the  mistakes  in  ques- 
tion was  undisputed.  We  are  not  aware 
that  the  bankruptcy  law  has  suspended  that 
jurisdiction. 

The  position  of  the  trustee  in  bankruptcy 
seems  to  be  that  the  mistake  made  by  Bacon 
in  dictating  or  writing  out  the  contract  be- 
tween himself  and  the  Waterloo  bank  "is 
an  asset  in  his  hands,  as  part  of  the  estate 
of  the  bankrupt;"  but  we  cannot  agree  to 
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that.  The  trustee  claims  that  he  takes  the 
same  kind  of  title  as  a  bona  fide  purchaser 
for  value;  but  the  rule  applicable  to  this 
and  all  similar  cases  is  that  the  trustee 
takes  the  property  of  the  bankrupt,  not  as 
an  innocent  purchaser,  but  as  the  debtor  had 
it  at  the  time  of  the  petition,  subject  to  all 
valid  claims,  liens,  and  equities.  Thompson 
V.  Fairbanks,  190  U.  S.  616,  49  L.  ed.  677, 
26  Sup.  Ct.  Rep.  306,  and  cases  cited.  And 
this  is  so  well  settled  that  our  jurisdiction 
of  the  writ  of  error  is  exceedingly  doubtful. 
Judge  Williams,  speaking  for  appellate  di- 
vision, fourth  department,  treated  of  this 
point  thus : 

"It  is  said  that  the  bankruptcy  of  Bacon 
constituted  a  bar  to  the  relief  granted  in 
this  action.  This  cannot  be  true.  The  trus- 
tee took  the  bankrupt's  property  in  the 
same  condition  and  subject  to  the  same 
liens  as  the  bankrupt  himself  held  it.  The 
trustee  is  in  no  sense  a  bona  fide  purchaser 
for  value,  and  entitled  to  protection  as  such. 
No  new  lien  was  created  by  the  decision  and 
judgment  appealed  from.  The  original  lien 
was  adjudicated  and  determined." 

We  concur  in  this  view,  and  the  judgment 
is  affirmed. 


189]       ♦?.  M.  CHILDERS,  Appt., 

V. 

R.  W.  McCLAUGHRY,  Warden  of  the 
United  States  Penitentiary  at  Leaven- 
worth, Kansas. 

(See  S.  C.  Reporter's  ed.  139-145.) 

Appeal  —  from  district  court  —  Federal 
question. 

An  order  of  a  Federal  district  court  deny- 
ing relief  by  habeas  corpus  to  a  person 
convicted  in  a  United  States  court  for  the 
Indian  territory  is  not  reviewable  in  the 
Federal  Supreme  Court  as  involving  the 
construction  of  the  Federal  Constitution, 
where  the  nlles^ation  in  the  petition  that  the 
accused  was  deprived  of  his  liberty  without 
due  process  of  law  was  based  entirely  upon 
the  supiK)sed  want  of  jurisdiction  in  the 
court  where  the  conviction  was  hnd  over  an 
oflTcnse  committed  during  the  interim  be- 
tween the  passage  of  the  Oklahoma  en- 
abling act  of  June  16,  1906  (34  Stat,  nt  L. 
267,  chap.  3335),  and  the  admission  of  the 
state  into  the  Union,  which  is  a  question 
involving  the  construction,  and  not  the  con- 
ptitutionslity,  of  the  enabling  act. 
(For  other  cases,  see  Appeal  niul  Krror,  938- 

089,  Id  Digest  Sup.  Ct.  IOCS.] 

[No.  110.] 

Note. — On  direct  review  in  Federal  Su- 
preme Court  of  judgments  of  district  and 
circuit  courts — sec  note  to  Gwin  v.  United 
States,  46  L.  ed.  U.  S.  741. 
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Submitted  January  26,  1910.    Decided  Feb- 
ruary 21,  1910. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Kan- 
sas to  review  an  order  denying  relief  by 
habeas  corpus  to  a  person  convicted  in  the 
United  States  Court  for  the  Northern  Dis- 
trict of  the  Indian  Territory,  of  a  crime 
committed  between  the  date  of  the  passage 
of  the  Oklahoma  enabling  act  and  the  ad- 
mission of  that  state  into  the  Union.  Dis- 
missed for  want  of  jurisdiction. 

Statement  by  Mr.  Chief  Justice  Fuller: 
The  Oklahoma  enabling  act  was  ap- 
proved June  16,  1900  (34  Stat,  at  L.  267, 
chap.  3335);  November  16,  1907,  the  state 
was  admitted  into  the  Union  (35  Stat,  at 
L.  21G0). 

Childers  was  indicted  October  21,  1906, 
in  the  United  States  court  for  the  northern 
district  of  the  Indian  territory,  for  having, 
on  August  6,  1906,  and  within  the  jurisdic- 
tion of  said  court,  murdered  one  Lena  At- 
wood.  He  was  tried  and  convicted,  and  on 
June  17,  1907,  sentenced  to  '"be  imprisoned 
in  the  penitentiary  situated  at  Fort  Leaven- 
worth, Kansas,  for  the  term  and  period  of 
his  natural  life,  at  hard  labor."  He  was 
committed  accordingly,  and  received  at  the 
United  States  penitentiary  at  Leavenworth, 
Kansas,  by  the  warden,  R.  W.  McClaughry, 
June  21,  1907. 

November  29,  1907,  Childers  filed  a  peti- 
tion for  a  writ  of  habeas  corpus  in  the 
United  States  district  court  for  the  district 
of  Kansas. 

*The  principal  contention  was  that  [140 
the  United  States  court  in  the  Indian 
territory  had  no  jurisdiction  of  the  of- 
fense committed  by  Childers  during  the 
interim  between  the  passage  of  the  Okla- 
homa enabling  act  and  the  admission 
of  the  state,  in  view  of  the  langvka|(« 
of  the  enabling  act,  and  especially  of 
§  14.  Some  minor  errors,  not  jurisdic- 
tional, were  assigned.  The  district  court 
considered  the  terms  of  the  act,  construed 
§14,  and  denied  the  petition,  and  from  tliat 
judgment  an  appeal  was  taken  directly  to 
this  court. 

The  Oklahoma  enabling  act,  approved 
June  16,  1906,  provided: 

"Sec.  13.  That  said  state,  when  ad- 
mitted, as  aforesaid,  shall  constitute  two 
judicial  districts,  to  be  known  as  the  east- 
ern district  of  Oklahoma  and  the  western 
district  of  Oklahoma;  the  said  Indian  ter- 
ritory shall  constitute  said  eastern  district 
and  the  said  Oklahoma  territory  shall  con. 
stitute  said  western  district.  .  .  .  The 
circuit  and  district  courts  for  each  of  said 
districts,  and  the  judges  thereof,  respective- 
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ly,  shall  possess  the  same  powers  and  juris- 
diction, and  perform  the  same  duties,  re- 
quired to  be  performed  by  the  other  circuit 
and  district  courts  and  judges  of  the  United 
States,  and  shall  be  governed  by  the  same 
laws  and  regulations.     .    .     . 

"Sec.  14.  That  all  prosecutions  for  crimes 
or  offenses  hereafter  committed  in  either 
of  said  judicial  districts,  as  hereby  consti- 
tuted, shall  be  cognizable  within  the  district 
in  which  committed,  and  all  prosecutions 
for  crimes  or  offenses  committed  before  the 
passage  of  this  act,  in  which  indictments 
have  not  yet  been  found  or  proceedings  in- 
stituted, shall  be  cognizable  within  the  ju- 
dicial district  as  hereby  constituted  in 
which  such  crimes  or  offenses  were  com- 
mitted. 

"Sec.  15.  That  all  appeals  or  writs  of 
error  taken  from  the  supreme  court  of  Okla- 
homa territory,  or  the  United  States  court 
of  appeals  in  the  Indian  territory,  to  the 
Supreme  Court  of  the  United  States  or  the 
United  States  circuit  court  of  appeals  for 
the  eighth  circuit,  previous  to  the  final  ad- 
mission of  such  state,  shall  be  prosecuted  to 
141]  final  determination  as  though  "this  act 
had  not  been  passed.  And  all  cases  in  which 
final  Judgment  has  bpea  rendered  in  such 
territorial  appellate  courts,  which  appeals 
or  writs  of  error  might  be  had  except  for 
the  admission  of  such  state,  may  still  be 
sued  out,  taken,  and  prosecuted  to  the  Su- 
preme Court  of  the  United  States  or  the 
United  States  circuit  court  of  appeals  un- 
der the  provisions  of  existing  laws.     .    .     . 

"Sec.  16.  That  all  causes  pending  in  the 
supreme  and  district  courts  of  Oklahoma 
territory,  and  in  the  United  States  courts, 
and  in  the  United  States  court  of  appeals 
in  the  Indian  territory,  arising  under  the 
Constitution,  laws,  or  treaties  of  the  United 
States,  or  affecting  ambassadors,  ministers, 
or  consuls  of  the  United  States,  or  of  any 
other  country  or  state,  or  of  admiralty  or  of 
maritime  jurisdiction,  or  in  which  the 
United  States  may  be  a  party,  or  between 
citizens  of  the  same  state,  claiming  lands 
under  grants  from  different  states;  and  in 
all  cases  where  there  is  a  controversy  be- 
tween citizens  of  said  territories  prior  to 
admission  and  citizens  of  different  states, 
or  between  citizens  of  different  states,  or 
between  a  citizen  of  any  state  and  citizens 
or  subjects  of  any  foreign  state  or  country, 
and  in  which  cases  of  diversity  of  citizen- 
ship there  shall  be  more  than  $2,000  in 
controversy,  exclusive  of  interest  and  costs, 
shall  be  transferred  to  the  proper  United 
States  circuit  or  district  court  for  final  dis- 
position.    .    .     . 

"Sec.  17.  That  all  cases  pending  in  the 
■opreme  court  of  said  territory  of  Oklahoma 
and  in  the  United  States  court  of  appeals  in 
54  Ii.  ed. 


the  Indian  territory,  not  transferred  to  the 
United  States  circuit  and  district  courts  in 
said  state  of  Oklahoma,  shall  be  proceeded 
with,  held,  and  determined  by  the  supreme 
or  other  final  appellate  court  of  such  state 
as  the  successor  of  said  territorial  supremo 
court  and  appellate  court,  subject  to  the 
same  right  to  review  upon  appeal  or  error 
to  the  Supreme  Court  of  the  United  States 
now  allowed  from  the  supreme  or  appellate 
courts  of  a  state  under  existing  laws.  Ju- 
risdiction of  all  cases  pending  in  the  courts 
of  original  jurisdiction  in  said  territories, 
not  transferred  to  the  United  States  cir- 
cuit *and  district  courts,  shall  devolve  [142 
upon  and  be  exercised  by  the  courts  of 
original  jurisdiction  created  by  said  state. 

"Sec.  18.  That  the  supreme  court  or 
other  court  of  last  resort  of  said  state  shall 
be  deemed  to  be  the  successor  of  said  terri- 
torial appellate  courts.    .    .    . 

"Sec.  10.  That  the  courts  of  original  ju- 
risdiction of  such  state  shall  be  deemed  to 
be  the  successor  of  all  courts  of  original  Ju- 
risdiction of  said  territories.     .     .     . 

"Sec.  20.  That  all  cases  pending  in  the 
'district  courts  of  Oklahoma  territory  and 
in  the  United  States  courts  for  the  Indian 
territory  at  the  time  said  territories  be- 
come a  state,  not  transferred  to  the  United 
States  circuit  or  district  courts  in  the  state 
of  Oklahoma,  shall  be  proceeded  with,  held, 
and  determined  by  the  courts  of  said  state, 
the  successors  of  said  district  courts  of  the 
territory  of  Oklahoma  and  United  States 
courts  for  the  Indian  territory.     .     .     . 

"Sec.  21.  That  the  constitutional  conven- 
tion may  by  ordinance  provide  for  the  elec- 
tion of  ofilcers  for  a  full  state  government, 
including  members  of  the  legislature  and 
five  Representatives  to  Congress.  .  .  , 
Such  state  government  shall  remain  in  abey- 
ance until  the  state  shall  be  admitted  into 
the  Union  and  the  election  for  state  officers 
held,  as  provided  for  in  this  act.     .    ,    ,** 

The  act  of  March  4,  1907  ( 34  Stat,  at  L. 
1286,  chap.  2011),  amended  §§  16,  17,  and 
20  of  the  Oklahoma  enabling  act  so  as  to 
read  as  follows: 

"Sec.  16.  That  all  civil  causes,  proceed* 
ings,  and  matters  pending  in  the  supreme 
or  district  courts  of  Oklahoma  territory,  or 
in  the  United  States  courts  or  United 
States  court  of  appeals  in  the  Indian  ter^ 
ritory,  arising  under  the  Constitution,  laws, 
or  treaties  of  the  United  States,  .  .  . 
shall  be  transferred  to  the  proper  United 
States  circuit  or  district  court  established 
by  this  act,  for  final  disposition,  and  shall 
therein  be  proceeded  with  in  the  same  man- 
ner as  if  originally  brought  therein.     .     .     . 

"Prosecutions  for  all  crimes  and  offenses 
committed  within  Mhe  territory  of  [148 
Oklahoma    or    in    the    Indian    territory, 
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pending  in  the  district  courts  of  the  ter- 
ritory of  Oklahoma  or  in  the  United 
States  courts  in  the  Indian  territory 
upon  the  admission  of  such  territory  as 
a  state,  which,  had  they  been  committed 
within  a  state,  would  have  been  cog- 
nizable in  the  Federal  courts,  shall  be  trans- 
ferred to  and  be  proceeded  with  in  the 
United  States  circuit  or  district  court  es- 
tablished by  this  act  for  the  district  in 
which  the  offenses  were  committed,  in  the 
same  manner  and  with  the  same  effect  as  if 
they  had  been  committed  within  a  state. 
Prosecutions  for  all  such  offenses  committed 
within  either  of  said  territories  and  pending 
in  the  supreme  court  of  t)ie  territory  of 
Oklahoma,  or  in  the  United  States  court  of 
appeals  in  the  Indian  territory,  upon  the 
admission  of  such  territories  as  a  state, 
shall  be  transferred  to  the  United  States 
circuit  courts  created  by  this  act  for  the  dis- 
trict within  which  the  offense  was  com- 
mitted.    .     .     . 

"Sec.  17.  That  all  causes,  proceedings, 
and  matters,  civil  or  criminal,  pending  in 
the  supreme  court  of  the  territory  of  Okla- 
homa, or  in  the  United  States  court  gf  ap- 
peals in  the  Indian  territory,  not  trans- 
ferred to  the  United  States  circuit  or  dis- 
trict courts  in  said  state  of  Oklahoma,  shall 
be  proceeded  with,  held,  and  determined 
by  the  supreme  court  or  other  final  appel- 
late court  of  such  state  as  the  successor  of 
said  supreme  court  of  the  territory  of  Okla- 
homa and  of  the  United  States  court  of  ap- 
peals in  the  Indian  territory,  subject  to  the 
same  right  to  review  upon  appeal  or  writ  of 
error  to  the  Supreme  Court  of  the  United 
States  now  allowed  from  the  supreme  or 
final  appellate  court  of  a  state  under  exist- 
ing laws.     .     .     . 

"Sec.  20.  That  all  causes,  proceedings, 
and  matters,  civil  or  criminal,  pending  in 
the  district  courts  of  Oklahoma  territory, 
or  in  the  United  States  courts  in  the  Indian 
territory  at  the  time  said  territories  become 
a  state,  not  transferred  to  the  United  States 
circuit  or  district  courts  in  the  state  of 
Oklahoma,  shall  be  proceeded  with,  held,  and 
determined  by  the  courts  of  said  state,  the 
successors  of  said  district  courts  of 
144]  *the  territory  of  Oklahoma,  and  the 
United  States  courts  in  the  Indian  terri- 
tory. .  .  .  All  criminal  cases  pending 
in  the  United  States  courts  in  the  Indian 
territory,  not  transferred  to  the  United 
States  circuit  or  district  courts  in  the 
state  of  Oklahoma,  shall  be  prosecuted  to  a 
final  determination  in  the  state  courts  of 
Oklahoma  under  the  laws  now  in  force  in 
that  territory." 

Messrs.    O.    Tj,   Rider   and   liiiman   F. 
Parker,  Jr.,  submitted  the  cause  for  ap- 
pellant. 
4SS 


Assistant  Attorney  General  Harr  sub- 
mitted the  cause  for  appellee. 

Mr.  Cliief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  jurisdiction  of  the  district  court  was 
not  in  issue,  nor,  properly  speaking,  was  the 
construction  or  application  of  the  Ck>nstitu- 
tion  involved  in  this  case.  The  real  ques- 
tion before  the  district  court  was  whether 
the  United  States  court  for  the  northern 
district  of  the  Indian  territory  had  juris- 
diction of  the  offense  for  which  Clfilders  was 
undergoing  punishment,  in  view  of  the  pro- 
visions of  the  Oklahoma  enabling  act.  The 
allegation  in  the  petition,  that  Childers  had 
been  deprived  of  his  liberty  without  due 
process  of  law,  was  based  entirely  upon  the 
alleged  want  of  jurisdiction  in  the  United 
States  court  of  the  Indian  territory  to  try 
him  for  the  offense.  The  question  before 
the  lower  court  was  simply  one  of  statutory 
construction,  and  not  of  the  unconstitution- 
ality of  the  statute  in  question. 

In  the  case  of  Re  Lennon,  150  U.  S.  393, 
37  L.  ed.  1120,  14  Sup.  Ct.  Kep.  123,  Lennon 
had  been  committed  for  contempt  by  the  cir- 
cuit court  for  the  northern  district  of  Ohio, 
and  thereupon  applied  to  the  same  court  for 
a  writ  of  habeas  corpus,  the  petition  alleg- 
ing, as  in  this  case,  that  he  was  restrained 
of  his  'liberty  in  violation  of  the  Constitu- 
tion, and  that  the  circuit  court  had  no  ju* 
risdiction  to  commit  him.  The  writ  was  re- 
fused, and  a  direct  appeal  was  taken  to  ttiis 
court. 

*After  pointing  out  that  the  juris-  [146 
diction  of  the  circuit  court  to  issue  a  writ 
of  habeas  corpus  was  not  in  issue,  but  that 
jurisdiction  was  entertained,  this  court 
said: 

"Nor  can  the  attempt  be  successfully 
made  to  bring  the  case  within  the  class  ol 
cases  in  which  the  construction  or  applica- 
tion of  the  Constitution  is  involved  in  the 
sense  of  the  statute,  on  the  contention  that 
the  petitioner  was  deprived  of  his  liber^ 
without  due  process  of  law.  The  petition  does 
not  proceed  on  any  such  theory,  but  entirely 
on  the  ground  of  want  of  jurisdiction  in 
the  prior  case  over  the  subject-matter  and 
over  the  person  of  petitioner,  in  respect  of 
inquiry  into  which  the  jurisdiction  of  the 
circuit  court  was  sought.  If,  in  the  opin- 
ion of  that  court,  the  restraining  order  had 
been  absolutely  void,  or  the  petitioner  were 
not  bound  by  it,  he  would  have  been  dis- 
charged, not  because  he  would  otherwise  be 
deprived  of  due  process,  but  because  of  the 
invalidity  of  the  proceedings  for  want  of 
jurisdiction.  The  opinion  of  the  circuit 
court  was  that  jurisdiction  in  the  prior  suit 
and  proceedings  existed,  and  the  dischai^ge 
was  refused;  but  an  appeal  from  that  judg- 
ment directly  to  this  court  igrould  not,  tbeie- 

Sl«  U.  8. 


1»09. 


LtJDwio  Y.  Western  U.  Teleq.  Co. 


145, 146 


fore,  lie  on  the  ground  that  the  application  In  J  onctton  — against  bfllctal  action. 

of  the  Constitution  was  involved  as  a  con-  3.  A   case   for    injunctive    relief    is    pre- 

sequence  of  an  alleged  erroneous  determina-  rented  where  the  secretary  of  state  tlireat- 

tion  of  the  questions  actually  put  in  issue  «"»  ^,  >««"«  *  proclamation  in  his  olBcial 

.     .,         ...,         „                    ^  '^  capacity,   under   the   authority   of  a   state 

tfjlhe  petitioner.                               ,  «^  tt  c  statute  which  violates  the  Federal  Consti- 

Carey  v.  Houston  &  T.  C.  R.  Co.  150  U.  8.  tution,   that   a   foreign   telegraph   company 

170,  37  L.  ed.  3041,  14  Sup.  Ct.  Rep.  63;  jg  forbidden,  under  the  heavy  penalties  pre- 

Carey  v.  Houston  &  T.  C.  R.  Co.  161  U.  S.  scribed  b^  that  statute,  to  continue  to  do 

126,  40  L.  ed.  642,  16  Sup.  Ct.  Rep.  537;  local  business  in  the  state. 

Cosmopolitan  Min.  Co.  v.  Walsh,  193  U.  S.  ^^'^TBt'^flSn  *^cf 'io'!^/"^""''"^"'  ^'  ^'  *°  ^*' 

460,  470,  48  L.  ed.  749,  763,  24  Sup.   Ct.  ^'      ' 

Rep.  489;   Empire  State  Idaho  Min.  &  De-  [No.  45.] 

.          ...             J  ruary  £i«  jwiv. 
Appeal  dismissed. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 

146]  ♦0.  C.  LUDWIG,  Secretary  of  State  ^^  Arkansas  to   review  a  decree  enjoining 

of  Arkansas,  Appt.,  ^^^  threatened  publication  by  the  secretary 

y,  of  state,  in  his  official  capacity,  under  the 

WESTERN    UNION    TELEGRAPH    COM-  a"t'iorJty  of  a  state  statute,  that  a  foreign 

PANY.  telegraph  company  is  forbidden,  under  the 

/o      o    o    TV        A    >      J    i^a  -iOA  \  penalty  prescribed  by  that  statute,  to  con- 

(See  S.  C.  Reporter's  ed.  146-164.)  [.„„^  ^'^^  ,„^,  ^J^^  ^  ^^  ^^^^^     ^,. 

States  —  immunity  from  suit  —  enjoin-  firmed. 

inp  stnte  oflicers.  See  same  ease  below,  166  Fed.  162. 

1.  The  immunity  of  a  state   from   suit,  xhe  facts  are  stated  in  the  opinion, 
under   U.   S.   Const.,   11th   Amend.,   is  not 

violated  by  maintaining  a  suit  in  a  Federal  Messrs.  Hal  Ij.  Norwood  and  William 

court   to  enjoin   the    threatened   proclama-  p.    KIrby    argued    the    cause,    and,    with 

tion  by  the  secretary  of  state,  in  his  official  Messrs.  Joseph  M.  Hill  and  Otis  T.  Wingo, 

capacity,   under   the   authority   of   a   sUte  ^y,^  ^  i^^ief  for  appellant: 

statute  which  violates  the  Federal  Consti-  .      ..     ,        nlenarv  tiower  to  prescribe 

t:ution,  that  a  foreign  telegraph  company  in  \  ™^®   *'**  plenary  power  to  prescrioe 

rTorbiddcn,  under  the  penalty  prescribed  by  »"<^^  *«™8  ^  Pl«»»^  **  "PO'*  ^''^^^  ^""^^'P" 

«iich  law,  to  continue  to  do  local  business  corporations  may  enter  and  do  business.    It 

Sn  the  state.  has  power  to  refuse  admission  to  a  foreign 

(For  other  cases,  see  States,  282-325,  in  DI-  corporation  not  engaged  in  interstate  «om- 

post     up.  Ct  1908.1  merce  or  governmental  service,  and  to  pre- 

-Vorcign   corporation  —  state    exclusion  -t     a                        v  i.       *      • 

from    doing    local    business  -  Inter-  »?">>*  t«™»  upon  wh,ch  »  foreign  corpora- 

State  commerce.  ^'^"  engaged  in  interstate  commerce  and  the 

2.  An    illegal    burden    on    the    interstate  service  of  the  government  may  do  intrastate 

"business  of  a  foreign  telegraph  company,  as  business.     It  has  the  power  to  prevent  a 

"well  as  a  tax  on  its  property  beyond  the  foreign  corporation  from  doing  business  at 

Jurisdiction  of  the  state,  is  imposed  by  Ark.  all  within  its  borders,  unless  such  prohibi- 

Xaws  3907,  p.  744,  under  which  such  com-  tion    is   so   conditioned   as    to   violate   the 

TMiny,  as  a  condition  of  continuing  to  do  a  pederal  or  its  own  Constitution. 

^rh.l?v"Zau;A  Jk'     •'''  ""^  of  escaping  Hammond  Packing  Co.  v.  Arkansas,  212 
^ne  heavy  penalties  therein  prescribed,  must  _.    „    „_«    ^«  ,       ,®  -«^    ^^  «        /^^  \» 
pay  a  given  amount,  based  on  all  its  cap.  U.  S.  322,  53  L.  ed.  530,  29  Sup.  Ct.  Rep. 
taf  stock,  merely  for  filing  its  articles  of  370;  American  Smelting  &  Ref.  Co.  v.  Colo- 
incorporation  with  the  secretary  of  state.  rado,  204  U.  S.  103,  51  L.  ed.  393,  27  Sup. 
(For  other  cases,  see  Cornorntioiis,  XI 1.  h,  2:  Ct.   Rep.    198,   9   A.   &   E.   Ann.    Cas.   978; 
Commerce.  273-287.  3«8-,17r»;  Constltutioiia  c!««„^;x!l   ■»#„/    t     t«-     n^    «,    i>^/.»Uf    ono 
Law,  636-540,  In  Digest  Sup.  Ct.  lOOa.1  R'»'»"'-»*^   T^"«^^    T.    Tna    Pn.  v.   PrAwift.   2n« 


KoTB. — On  suits  against  a  state — see 
notes  to  Murdock  Parlor  Grate  Co.  v.  Com. 
8  L.R.A.  399;  Carr  v.  State,  31  L.R.A.  370; 
Beers  v.  Arkansas,  15  L.  ed.  U.  S.  991; 
Hans  V.  Louisiana,  33  L.  ed.  U.  S.  842; 
Tindall  v.  Wesley,  13  C.  C.  A.  165;  and  Mur- 
ray V.  Wilson  Distilling  Co.  92  C.  C.  A.  25. 

On  suits  against  state  officers  as  suits 
against  Btate--Hiee  notes  to  Sanders  v.  Sax- 
ton,  1  L.R.A.(N.S.)  727;  Ex  parte  Young. 
13  L.R.A.(N.S.)  932;  and  Beers  v.  Arkan- 
sas, supra. 

On  recognition  or  exclusion  of  foreign 
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Security  Mut.  L.  Ins.  Co.  v.  Prewitt^  202 

corporations — see  notes  to  Cone  Export  k 
Commission  Co.  v.  Poole,  24  L.R.A.  289,  and 
M'Canna  &  F.  Co.  v.  Citizens'  Trust  &  Sure- 
ty Co.  24  C.  C.  A.  13. 

On  corporate  taxation  and  the  commerce 
clause — see  note  to  Sand  ford  v.  Poe,  60 
L.R.A.  641. 

On  the  taxation  of  corporate  capital  stock 
generally — see  note  to  State  6d;  of  Equali- 
zation V.  People,  58  L.R.A.  513. 

On  injunction  to  restrain  acts  of  public 

officials — see  Mississippi  T.  Johnson,  18  L. 

ed.  U.  S.  437. 
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Bursna  Cockt  or  thk  Uhitd)  States.  Oct'  Tism, 

U.  B.  246,  50  L  ed.  1013,  26  Sup.  Ct.  Rep.  Rep.  B5S;  Beule;  r.  E4;uiUbI«  Securitiea 
SID,  0  A.  A  E.  Ann.  Cat.  317;  Hooper  y.  Co.  72  Ark.  SIO,  B4  8.  W.  224. 
CaliforniB,  155  U.  B.  648,  39  L.  ed.  207,  E  When  the  legiaUture  adopU  the  sUtute 
Inters.  Com.  Rep.  610,  10  Sup.  Ct.  Bep.  207;  of  aJiotber  itate,  the  interpretation  of  •uch 
A1lge;er  v.  Louisiana,  165  U.  S.  57B,  41  L,  statute  bj  the  eaurta  of  that  aUte  ii  adopt- 
ed. S3Z,  17  Sup.  Ct.  Rep.  427;  Oaboms  v.  ed  with  it;  and  how  much  the  more  ahouEd 
Florida,  164  U.  S.  050,  41  L.  ed.  GSR,  17  our  own  court'*  conatruction  of  an  act  re- 
Sup.  Ct.  Rep.  214;  Pullman  Co.  v.  Adams,  enacted  be  conduaive  in  its  interpretation. 
leQ  U.  a  420,  47  L.  ed.  677,  23  Sap.  Ct  Nebraska  Nat.  Bank  v.  Walsh,  68  Ark. 
Rep.  404;  Armour  Packing  Co.  t.  Lacy,  80C  438,  S2  Am.  St.  Rep.  301,  69  B.  W.  958; 
U.  S.  228,  50  L.  ed.  451,  26  Sup.  Ct  Rep  McNott  v.  McNutt,  78  Ark.  352,  95  S.  W, 
232;  Kehrer  v.  Stewart,  197  U.  S.  60,  49  L,  778.  Bee  also  Hammond  Packing  Co.  *. 
ed.  S63,  25  Sup.  CL  Rep.  403;  State  v.  Laa-  Arkanaaa;  Armour  Packing  Co.  v.  Lacy; 
eashire  P.  Ini.  Co.  66  Ark.  466,  46  L.R.A.  Kehrer  v.  Stewart;  Pullman  Co.  v.  Adams; 
346,  61  S.  W.  633;  Woodson  t.  State,  6S  and  Oebome  v.  FIorida,^aupra. 
Ar^  628,  66  S.  W.  465;  WesUrn  U.  Teleg  The  legialature  is  presumed  to  have  in- 
Co.  T.  SUte,  S2  Ark.  302,  101  S.  W.  745;  tended  to  act  within  iU  power  in  paasing 
Waters-Pierce  Oil   Co.  t.  Teias,   177  U.  8.  this  act. 

28,  41  L.  ed.  657,  20  Sup.  CL  Rep.  518;  Ruasell  t.  St.  Louis  Southwestern  R.  Co. 
Orient  In*.  Co.  v.  Daggs,  172  U.  8.  537,  4.1  71  Ark.  456,  76  S.  W.  725;  Western  U. 
L.  ed.  552,  19  Sup.  Ct  Rep.  SS1  ;  John  Teleg.  Co.  -r.  SUte,  82  Ark.  316,  101  S.  W. 
Hancock  Mut  L.  Ins.  Co.  t.  Warren,  181  748,  12  A.  4  E.  Ann.  Cas.  82. 
U.  8.  73,  45  L.  ed.  75S,  21  Sup.  Ct.  Rep.  The  act  is  not  in  violation  of  the  tele- 
636.  graph  company's  contract  with  the  state. 
It  may  prescribe  as  snch  condition  a  for-  nor  does  it  deprive  it  of  its  property  with- 
teiture  of  its  right  to  do  business  upon  re-  out  due  process  of  law. 
moval  of  a  cause  to  a  Federal  court,  or  the  Connecticut  Mut.  L.  Ins.  Co.  v.  Spratlej, 
bringing  of  suit  in  a  Federal  court  without  172  U.  8.  621,  622,  43  L.  ed.  675,  576,  IB 
the  consent  o(  the  opposite  party.  Sup.  Ct.  Rep.  308;  Pearsall  v.  Great  North- 
Security  Mut  L.  Ins.  Co.  V.  Prewitt,  em  R.  Co.  161  U.  8.  607,  40  L.  ed.  845,  16 
snpra;  Doyle  v.  Continental  ins.  Ca  94  U.  Sup.  Ct.  Rep.  70S;  Grand  Lodge,  F.  ft  A. 
a  635,  24  L.  ed.  148.  H.  v.  New  Orleans,  166  U.  S.  143.  41  L.  ed. 
The  court  was  without  jurisdiction,  this  951,  17  Sup.  Ct  Rep.  623;  Wisconsin  & 
being  a  suit  sgBinat  the  state.  M.  B.  Co.  v.  Powers,  191  U.  S.  379,  4S  L. 
Re  Ayers,  123  U.  8.  443,  467,  602,  503,  ed.  220,  24  Sup.  Ct  Rep.  107;  SUnislana 
31  L.  ed.  210,  228,  229,  8  Sup.  Ct.  Rep.  164;  County  v.  Ban  Joaquin  4  K.  River  Canal 
FitU  V.  McGhec,  172  U.  S.  516,  528,  43  L.  t  Irrig.  Co.  192  U.  S.  201,  48  L.  ed.  406, 
•d.  635,  541,  19  Sup.  Ct  Rep.  269;  Western  24  Sup.  Ct  Rep.  241;  St  Louis  v.  United 
U.  Tel^.  Co.  v..  Andrews,  154  Fed.  95.  B.   Co.   210   U.   8.   266,  52  L.  ed.   1054,  28 

This  statute  must  be  construed  to  have  Sup.  Ct  Rep.  630. 

been   intended   only   to  impose   terms   upon  The  act  does  not  discriminate  against  ap- 

the  right  of  a  foreign  corporation  to  carry  pellee,  nor  deny  it  the  equal  protection  of 

on  intrastate  business,  and  ao  construed  it  the  law. 

ia  a  valid  statute.  Western  U.  Teleg.  Co.  v.  SUte,  82  Ark. 

Western   U.  Teleg.  Co.  t.   State,  82  Ark.  3I8,  101  S.  W.  748,  12  A.  ft  E.  Ann.  Caa. 

821.  101  S.  W.  748,  12  A.  ft  E.  Ann.  Caa.  S2;   Woodson  v.  State,  69  Ark.  627.  66  B. 

82;    Osborne    v.    Florida;    Pnllman    Co.    v.  w.   465;   St.   Louis,   I.  M.   ft   B.   R-  Co.   v. 

Adams;  Armour  Packing  Co.  v.  Lacj;   and  Paul,  64  Ark.  88,  37  L.R.A.  604,  40  8.  W. 

Kehrer  v.  Stewart,— supra ;   SUte  v.  Rocky  705,  173  U.  S.  404,  43  L.  ed.  746,  19  Sup. 

Mountain    Bell   Teleph.   Co.   27   Mont   394,  Ct.  Rep.  419;  Leep  v.  8t.  Louis,  L  M.  4  S. 

71  Pac.  311 ;  State  ex  rel.  Beck  *.  Wagener,  k.  Co.  68  Ark.  407,  23  L.R.A.  264,  41  Am. 

TT   Minn.   483,   46   L.R.A.  442,   77   An.   St  St  Rep.  109,  26  8.  W.  76. 

Rep.  681,  80  N.  W.  633,  778.  1134;  SUte  ei  ™     ^   -            .       j«              ^ 

™l    Coleman   v.  Western  V.  Teleg.   Co.   75  "*""-  «''»*'  T»«B-rt  "^d   George  B. 

Kan.  609,  90  Pac.  307;  Com.  v.  Gagne,  163  ^'^^  "«"   ,     «,'?"*'i"S          Miv  Henry 

Mass.  205   10  L.RA.  442,  26  N.  E.  4iT;  ktty.  D.  E.Ubrook.  filed  a  br>el  for  appelUje: 

Oen.  ex  rel.  Commissioner  of  Corporations  "^^  dec.s.ons  in  Ex  parte  Young   209  U. 

T.   Electric  Storage  Battery  Co.   186  Mass.  «■  12^.  «  L.  ed.  714,  13  L.RA(N.8.)   938. 

239,  74  N.  E.  467,  3  A.  ft  E.  Ann.  Cas.  631 ;  28   Sup.    Ct    Rep.    441 ;    Honter   t.    Wood, 

Gloucester   Ferry   Co.  v.  Pennsylvania,   114  209  U.  8.  205.  52  L.  e^.  747,  28  Sup.  Ct 

U.  S.  lOB,  29  L.  ed.  158,  1  Inters.  Com.  Rep.  Rep-  *T2,  establish  beyond  all  quMtioa  th* 

382,  G  Sup.  Ct.  Rep.  826;  Norfolk  ft  W.  R.  jurisdiction  of  the  court 

Co.  V.  Pennsylvania,  136  U.  S.  114,  34  L.  ed.  By   discriminating   between    for«ign    sad 
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plained  of  denies  to  the  telegraph  company 
the  equal  protection  of  the  law. 

Blake  v.  McClung,  172  U.  S.  230,  43  L. 
ed.  432,  19  Sup.  Ct.  Rep.  165;  American 
Smelting  k  Ref.  Co.  v.  Colorado,  204  U.  S. 
103,  51  L.  ed.  393,  27  Sup.  Ct.  Rep.  198,  9 
A.  A  E.  Ann.  Cas.  978;  Yick  Wo  v.  Hop- 
kins,  118  U.  S.  369,  30  L.  ed.  226,  6  Sup. 
Ct.  Rep  1064;  3  Clark  &  M.  Priv.  Corp. 
f  845,  p.  2704;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Swanger,  357  Fed.  783. 

The  act  violates  the  contract  between  the 
state  and  the  telegraph  company,  and  de- 
prives the  latter  of  its  property  without 
due  process  of  law. 

United  States  v.  Central  P.  R.  Co.  118 
U.  S.  235,  30  L.  ed.  173,  6  Sup.  Ct.  Rep. 
1038;  St.  Louis  v.  Western  U.  Teleg.  Co. 
148  U.  S.  303,  37  L.  ed.  385,  13  Sup.  Ct. 
Rep.  485;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  329,  37  L.  ed.  469,  13 
Sup.  Ct.  Rep.  622;  Walla  Walla  v.  Walla 
Walla  Water  Co.  172  U.  S.  1,  43  L.  ed.  341, 
19  Sup.  Ct.  Rep.  77;  Pearsall  v.  Great 
Northern  R.  Co.  161  U.  S.  661,  40  L.  ed. 
843,  16  Sup.  Ct.  Rep.  705;  City  R.  Co.  v. 
Citizens'  Street  R.  Co.  166  U.  S.  557,  41 
L.  ed.  3314,  17  Sup.  Ct.  Rep.  653;  Powers 
V.  Detroit,  G.  H.  &  M.  R.  Co.  201  U.  S. 
544,  50  L.  ed.  861,  26  Sup.  Ct.  Rep.  55G; 
Dartmouth  College  v.  Woodward,  4  Wheat. 
637,  4  L.  ed.  659;  New  York,  L.  E.  &  W. 
R.  Co.  V.  Pennsylvania,  153  U.  S.  628,  38 
L.  ed.  846,  14  Sup.  Ct.  Rep.  052. 

The  act  infringes  the  rights  conferred  on 
the  telegraph  company  by  the  act  of  Con- 
gress of  July  24,  1866,  as  an  agency  of  the 
United  States  government  and  as  an  in- 
strumentality of  commerce. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  S.  1,  24  L.  ed.  708;  Western  U. 
Teleg.  Co.  v.  Texas,  105  U.  S.  400,  26  L. 
ed.  1067;  Western  U.  Teleg.  Co.  v.  Atty. 
Gen.  125  U.  S.  530,  31  L.  ed.  790,  8  Sup. 
Ct.  Rep.  961;  Leloup  v.  Mobile,  127  U.  S. 
640,  32  L.  ed.  311,  2  Inters.  Com.  Rep.  134, 
8  Sup.  Ct.  Rep.  1380;  Western  U.  Teleg. 
Co.  v.  Pennsylvania  R.  Co.  105  U.  S.  540, 
49  L.  ed.  312,  25  Sup.  Ct.  Rep.  133,  1  A.  & 
E.  Ann.  Cas.  517;  St.  Louis  v.  Western  U. 
Teleg.  Co.  148  U.  S.  92,  37  L.  ed.  380,  13 
Sup.  Ct.  Rep.  485;  Crutcher  v.  Kentucky, 
141  U.  S.  47,  35  L.  ed.  640,  11  Sup.  a. 
Rep.  851. 

This  court  is  bound  by  a  construction 
of  a  state  statute  made  by  the  state  su- 
preme court;  but  we  have  yet  to  learn 
that  it  will  yield  its  own  judgment  to 
what  it  thinks  would  probably  be  the  judg- 
ment of  the  state  court.  Unless  the  act 
has  been  directly  passed  upon,  this  court 
exercises  its  own  judgment  in  its  construc- 
tion, and  it  has  always  held  that  acts  in 
general  terms  like  this  would  be  construed 
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as  applying  equally  to  interstate  and  do- 
mestic commerce,  and  therefore  an  invasion 
of  the  province  of  the  national  government. 
Leloup  V.  Mobile  and  Crutcher  v.  Ken- 
tucky, supra. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  Western  Union  Telegraph  Company,  a 
corporation  of  New  York,  doing  business, 
both  interstate  and  intrastate,  in  Arkansas, 
as  it  had  done  for  many  years,  brought  this 
suit  against  O.  C.  Ludwig,  secretary  of 
state  of  Arkansas,  for  the  purpose  of  obtain-, 
ing  a  decree  that  the  statute  of  that  state 
of  May  13th,  1907,  entitled,  "An  Act  to  Per- 
mit Foreign  Corporations  *  to  Do  Busi-  [152 
ness  in  Arkansas,  and  Fixing  Fees  to  Be 
Paid  by  All  Corporations,''  Acts  of  Ark. 
1907,  p.  744,  was  unconstitutional,  null,  and 
void,  and  enjoining  the  defendant,  in  his  of- 
ficial capacity,  from  attempting  to  revoke,  or 
proclaiming  through  official  newspaper  pub- 
lications that  he  had  revoked,  the  authority 
of  the  plaintiff  to  do  business  in  Arkansas, 
or  that  it  had  no  right  to  continue  doing 
business  in  that  state.  The  plaintiff,  in  its 
bill,  asked  such  other  and  further  relief  as 
the  case  might  require  and  as  might  seem 
just. 

A  temporary  injunction  was  issued,  and 
thereafter  the  defendant  demurred  and  an- 
swered at  the  same  time.  The  demurrer 
was  on  these  grounds:  That  the  court  was 
without  jurisdiction  to  hear  and  determine 
the  case,  "the  same  being,  in  effect,  a  suit 
against  the  state"  by  a  citizen  of  another 
state,  to  prevent  the  enforcement  of  one  of 
its  criminal  or  penal  statutes;  that  the 
facts  stated  in  the  bill  are  not  sufficient  to 
constitute  a  cause  of  action  nor  to  warrant 
the  relief  asked;  and  that  the  bill  was 
wholly  witliout  equity.  The  answer  denied 
all  the  material  allegations  of  the  bill. 

Subsequently,  the  plaintiff,  by  leave  of  the 
court,  filed  an  amendment  of  its  bill.  To 
that  amendment  no  answer  was  made,  but, 
all  parties  being  present,  the  cause  was 
heard,  without  objection,  on  the  demurrer 
to  the  bill.  The  demurrer  was  overruled, 
and  the  defendant  having  elected  not  to 
plead  further,  the  injunction  previously 
granted  was  made  perpetual.  From  that 
order  the  present  appeal  was  prosecuted. 

The  above  statute,  known  as  the  Wingo 
act,  whose  constitutionality  is  questioned 
by  the .  plaintiff,  is  as  follows  ( the  italics 
being  ours) : 

"§  1.  Every  company  or  corporation  in- 
corporated under  the  laws  of  any  other 
state,  territory,  or  country,  including  for- 
eign railroad  and  foreign  fire  and  life  in- 
surance companies,  note  or  hereafter  doing 
buaineaa  in  this  state,  shall  file  in  the  office 
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of  tbe  eMretary  of  itate  in  thie  atute  a  atter  luit  !■  instituted  sball  in  no  way  viJt- 

eop7  o{  ite  charter  or  articles  of  incorpora-  date  said  contract. 

tion  or  asBociation,  or  a  copy  of  its  certifi-  "3.  That  b1>  corporationa  liereafter  fncoT- 

eat«ar  incorporation,  duly  authenticated  and  porated  in  this  state,  and  oil  foreign  corpo- 

IBS]  certified  by  the  'proper  authority,  to-  rations  aeeking  (o  do  btuinett  t«  thit  »t»t», 

getlier  with  a  statement  of  it«  assets  and  shall   pay   into   the   treasury   of   tfala   state 

liabilities  and  the  amount  of  its  capital  em'  for  lAe  filing  of  said  article*  a  fe«  of  tSS 

ployed  in   this  state,   and  shall  also  desig-  tcAerc  the  capital  stack  it  150,000  or  undar: 

nate  its  t;cncral  DRice  or  place  bt  business  $76  where  tlic  capital  stock  is  over  $50,000, 

in  this  state,  and  shall  name  an  agent  upon  and   not  more  than  1100,000;   and  126  ad- 

whom    process   may    be    served.      Provided,  ditional  for  each  (100,000  of  capital  stock, 

before  authority  is  granted   to  any  foreign  "Any  foreign  mutual  corporation  having 

corporation  to  do  busincsB  in  this  state,  it  no  capital  stock  shall  be  required  to  pay  to 

must  file  with  the  secretary  of  state  a  reso-  the  secretary  of  state  tor  flKng  its  articles 

lution    adopted   by    its   board   of   directors,  of  incorporation  the  sum  of  (50O.     Provid- 

consenting  that  service  of  proccBs  upon  any  ed,   however,   nothing  in   this   section   iball 

agent  of  such  company  in  this  state,  or  up-  apply  to  fraternal  orders  that  wrila  insur- 

on  the  secretary  of  state  of  this  state,  in  iince. 

any  action  brought  or  pending  in  this  state,  "%  4.  That  act  1S5,  approved  April  17| 
shall  be  a  valid  service  upon  said  company;  1007,  and  entitled,  'An  Act  to  Provide  a 
and,  it  process  is  served  upon  the  secretary  .Manner  in  Which  Foreign  Corporations  May 
of  state,  it  shall  be  his  duty  to  at  once  send  Become  Domestic  Corporations,  and  for 
it  by  mail,  addressed  to  the  company  at  its  Other  Purposes,'  and  all  laws  and  pa'rta  of 
principal  office;  and  if  any  company  shall,  laws  in  conflict  herewith,  be  and  the  same 
without  the  consent  of  the  other  party  to  are  hereby  repealed;  and  that  this  act  talN 
any  suit  or  proceeding  brought  by  or  effect  and  be  in  force  from  and  after  tta 
against  it  in  any  court  of  this  state,  remove  passage."  Acta  of  Arlc.  1007,  p.  744. 
said  suit  or  proceeding  to  any  Federal  court.  As  the  case  was  decided  on  demurrer  to 
or  shall  institute  any  suit  or  proceeding  the  bill,  the  material  facts  properly  alleged 
against  any  citizen  of  this  state  in  any  Fed-  are  to  be  taken  as  true  on  this  hearing.  Tbe 
eral  court,  it  sliall  bo  the  duty  of  the  eecre-  cose  made  by  the  plaintiff  in  ita  bill  is  sob- 
tary  of  state  to  forthwith  revoke  all  authori-  stantially  as  will  be  now  outlined. 
ty  to  such  company  and  ite  agents  to  do  The  telegraph  company  was  organized  In 
business  in  this  state,  anu  to  publish  such  1851,  and  immediately  thereafter  b^an  the 
revocation  fn  some  newspaper  of  general  work  of  constructing  and  operating  tele- 
circulation  published  in  this  state;  and  if  graph  lines.  Its  system  extended  throughout 
such  corporation  shall  thereafter  continue  the  United  States  and  Canada,  and  connect- 
to  do  business  in  this  state,  it  shall  be  sub-  ed  with  lines  in  Mexico  and  Central  and 
ject  to  the  penalty  of  this  act  for  each  day  South  America  by  means  of  submaritM  eft- 
it  aliall  continue  to  do  businesa  in  this  hies,  and  with  telegraph  systems  of  foreign 
state  after  such  revocation.  countries. 

"S  2.  Any  foreign  corporation  irffcfc  shall  Among    the     lines    so     constructed,    and 

fail  to  eomplj)  uith   the  provUions  of  thU  forming    a    component    part    of    the    com- 

act,  and  shall  do  any  business  in  this  state,  P""/'"    system,    and    connecting    with    iU 

shall  be  subject  to  a  fine  of  not  less  than  main  office  in  New  York,  are  lines  within  Ar- 

»I,000,  to  be  recovered  before  any  court  of  kansas,  most  of  which 'were  construct- [IBS 

compeUnt  jurisdiction,  and  all  such  floes  so  «>  '"""  ^^'^' '"  "'"=*'  r*""  V*  ""P^y  **• 

recovered  shall  be  paid  into  the  general  rev.  <»P'«<i  ">=  terms  and  conditions  of  the  Mt 

enue  fund  of  the  county  in  which  the  cause  ^*   ^^.-ff".".'  ■''".f    n\      !?'   '"^'^'f' 

...          .    ,,              ^         J    ..    -     L      ,  An  Act  to  Aid  in  the  Construction  of  Tele- 

rr^   .       f*^""'    '      .-      "..          '  K-"P''  Lines,  and  to  Secure  to  the  Goven,- 

made  the  duty  of  the  prosecuting  attorneys  ^^^^^  ^^^  j,^^  ^,  ^^  ^^^  ,^^  p^^,,    „„,. 

to  institute  said  suit,  in  the  name  of  the  ^        ^„j  Q^^^^^  Purposes."     14  Stat,  at  I^ 

■Ute,  for  the  use  and  benefit  of  the  county  ^21,  chap.  230,  Eev.  SUt.  SS  5283  to  SSM, 

in    which    the    suit   is    brought,    and    such  inclusive,  V.  S.  Comp.  Stat.  IBOl,  pp.  «70 

prosecuting   attorney   shall    receive   aa   his  |(,  3682. 

campeniation  one  fourth  of  the  amount  re-  it   ,i,ould  be  sUted  in  this   eonnection 

covered,  and  as  an  additional  penalty,  any  that    the   bill    alleges    that    the   company'! 

154)*foreign  corporation  which  shall  fail  lines  within  Arkansas  are  upon  the  public 

or  refuse  to  file  tta  articles  of  incorporation  domain    and   upon    the   military   and    poat 

or  certificate  aa  aforesaid,  cannot  make  any  roads  of  the  United  States,  are  part  of  the 

eontratt  in  thit  state  vihieh  can  be  enforced  postal   routes   and   postal   establishment  of 

by  it  either  in  laio  or  in  equity;  and  the  the   United   States,   and,  as  such,  the  com- 

complying  with  the  provisions  of  this   act  plainant   has,   under   the   Constitution   and 
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kws  of  the  United  States,  the  power,  and 
it  under  obligation,  to  transmit  all  messa- 
ges for  the  government  and  for  the  public 
generally  as  much  and  as  fully  with  re- 
spect to  messages  between  points  within  the 
said  state  as  interstate  messages.  The  com- 
pany's lines  within  Arkansas  were  construct- 
ed with  the  consent  and  permission  of  the 
state,  certainly  without  objection  on  its 
part,  and  in  accordance  with  its  laws.  The 
amount  which  the  company,  up  to  the 
bringing  of  this  suit,  had  invested  in  lines 
within  Arkansas,  was  $153,000,  and  contin- 
uously since  their  construction  the  tele- 
graph company  has  used  them  "for  the 
transmission  of  telegraph  messages  for  the 
government  of  the  United  States,  and  the 
several  departments  thereof,  and  for  the 
public,  as  an  instrumentality  of  the  Postal 
])epartment  and  of  commerce  wholly  within 
the  state  of  Arkansas,  and  also  for  inter- 
state commerce  and  commerce  between 
points  in  said  state  and  foreign  countries, 
and  thus  said  telegraph  lines  have  been  con- 
tinuously employed  in  domestic,  interstate, 
And  foreign  commerce  since  their  construc- 
tion." 

The  above  act  of  1907  requires  that  every 
foreign  corporation  doing  or  seeking  to  do 
business  in  the  state  should  file  in  the  of- 
^ce  of  the  secretary  of  state  a  copy  of  its 
^^sharter   or   articles   of   incorporation,   duly 
-authenticated,  together  with  a  statement  of 
^  ts  assets  and  liabilities  and  the  amount  of 
S  ts  capital  employed  in  the  state,  and  desig- 
3  56]  nate  its  general  office  *or  place  of  busi- 
'^Qess  therein,  and  the  name  of  an  agent  upon 
"Xivliom    process    in    any    action    brought    or 
"^jcnding  in  the  state  may  be  served.     The 
'^company  tendered  to  the  secretary  of  state 
^^  duly  authenticated  copy  of  a  resolution  of 
"^lie    board  of    directors,    assenting  to    the 
"^designation  of  an  agent  upon  whom  proc- 
"^^ss  against  the  company  might  be  served; 
•^■ilso,    the  above    required    statement;  "and 
'Offered    to     the    secretary    of    state     [who 
"^claimed  to  proceed  under  the  above  act  of 
^907]  all  reasonable  fees  for  the  filing  and 
'Recording  of  the  said  papers."    But  the  sec- 
retary of  state  refused  and  still  refuses  to 
^le  the  same  unless  the  telegraph  company 
pays   to   him   a   fee  of  $75   upon   the  first 
^100,000  of  iU  capital  stock,  and  $25  upon 
-<ach  additional  $100,000  of  stock.    The  cap- 
ital stock  of  the  telegraph  company  being 
1100,000,000,  the  sum  which  the  secreUry 
required  to  be  paid  as-  a  condition  of  the 
eompany's  right  to  have  its  articles  of  in- 
ter poration  filed,  and  thereafter  to  continue 
doing  business  within  Arkansas  without  in* 
eurring  tlie  penalties  prescribed  by  the  stat- 
ute, was  $25,050. 

We  have  seen  that  the  act  of  1907  pro- 
vided that  if  any  foreign  corporation,  with- 
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out  the  consent  of  the  other  party  to  any 
suit  brought  by  or  against  it  in  any  state 
court,  should  remove  such  suit  to  the  Feder- 
al court,  or  institute  a  suit  against  a  citi- 
zen of  Arkansas  in  the  Federal  court,  it  be- 
came the  duty  of  the  secretary  of  state  to 
forthwith  revoke  all  authority  in  the  com- 
pany and  its  agents  to  do  business  in  Ar- 
kansas, and  publish  such  revocation  in  some 
newspaper  of  general  circulation  in  the 
state;  and  if,  after  such  revocation,  the 
company  continued  to  do  any  business  in 
Arkansas,  it  became  subject  to  a  fine  of  not 
less  than  $1,000  for  each  day  it  so  contin- 
ued, to  be  recovered  by  suits  instituted  by 
prosecuting  attorneys  in  the  name  of  the 
state,  for  the  use  and  benefit  of  the  county 
in  which  the  suit  was  brought;  so,  if  the 
company  failed  to  comply  with  any  of  the 
provisions  of  the  act,  it  became  subject  to 
a  fine  of  $1,000;  further,  if  a  foreign  corpo- 
ration failed  or  refused  to  file  its  articles  of 
incorporation,  as  required,  it  could  not 
"make  any  contract"  in  Arkansas  "which 
can  be  enforced  •by  it  either  in  law  or  [157 
in  equity."  Before  the  bringing  of  this  suit, 
the  company  had,  in  fact,  instituted  a  suit 
in  the  United  States  circuit  court  to  enjoin 
the  prosecuting  attorneys  in  the  several  dis- 
tricts of  the  state  from  proceeding  against 
it  to  recover  the  penalties  set  forth  in  the 
act  in  question, — the  suit  of  Western  U. 
Teleg.  Co.  V.  Andrews,  this  day  decided.  [216 
U.  S.  165,  post,  430,  30  Sup.  Ct.  Rep.  286.] 

It  is  alleged,  and  the  demurrer  admits, 
that  the  secretary  of  state  has  threatened 
to  promulgate,  and,  unless  restrained  by 
order  of  court,  will  promulgate,  a  procla- 
mation that  the  authority  of  the  company 
to  do  business  in  Arkansas  has  been  re- 
voked, and  publish  the  fact  of  such  revoca- 
tion in  the  newspapers,  thereby  making  it 
appear  that  the  company  had  become  sub- 
ject to  the  prescribed  penalties  to  be  re- 
covered in  suits  brought  by  the  state's 
prosecuting  attorneys  and  incapacitated,  if 
the  statute  be  enforced  against  it,  to  make 
any  contract  in  Arkansas,  whatever  its  sub- 
ject-matter, which  is  enforceable  in  law  or 
equity. 

The  special  grounds  upon  which  the  stat- 
ute in  question  is  alleged  to  be  unconstitu- 
tional and  void  may  be  thus  summarized: 

1.  It  imposes  upon  the  secretary  of  state 
the  duty — in  the  event  the  company  insti- 
tuted a  suit  in  the  Federal  court  against  a 
citizen  of  Arkansas,  or  removed  to  the  Fed- 
eral court,  without  the  consent  of  the  other 
party,  any  suit  brought  by  or  against  it  in 
arty  court  of  the  state — to  forthwith  re- 
voke its  authority  to  do  business  within 
Arkansas,  and  subjects  the  company  to  the 
penalty  of  $1,000  for  each  day's  continuance 
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of  such  buflinesB  in  the  state  after  such  rev- 
ocation. 

2.  If  the  company  fails  to  file  a  copy  of 
its  articles  of  incorporation  with  the  secre- 
tary of  state,  and  does  not  pay,  in  advance 
of  such  filing,  the  required  fee  or  tax,  based 
on  its  capital  stock,  which  represents  its 
property  and  business  everywhere,  inside 
and  outside  of  the  state,  it  is  made  liable  to 
a  fine  of  $1,000  for  continuing,  after  such 
failure,  to  do  business  in  Arkansas. 

3.  As  the  lines  established  by  the  com- 
158]  pany  in  Arkansas  are  ^practically  of 
no  value  unless  used  as  the  same  have  been 
located  and  constructed,  any  provision  that 
would  prohibit  their  being  used  for  the  pur- 
poses and  as  the  same  were  constructed  and 
designed  to  be  used  would  deny  it  the 
equal  protection  of  the  laws  and  deprive  it 
of  its  property  without  due  process  of  law. 

4.  The  state  lays  an  unequal  burden  on 
the  plaintiff  as  compared  with  corporations 
of  Arkansas,  in  that  domestic  corporations, 
organized  and  existing  at  the  time  of  the 
passage  of  the  statute,  are  not  required  to 
pay  into  the  treasury  of  the  state  any  sum 
whatever  upon  their  capital  stock,  but  are 
allowed  to  continue  their  business  without 
the  payment  of  any  sum ;  while  corporations 
of  other  states,  even  those  having  lines 
within  the  state,  under  the  protection  there- 
of, are  required  to  pay  a  large  tax  measured 
by  their  entire  capital  stock,  tcherever  em- 
ployed, for  the  privilege  of  continuing  in 
Arkansas  their  established  and  existing 
business,  whether  the  same  be  domestic  or 
foreign  commerce. 

5.  Upon  the  failure  of  the  company  to 
pay  the  required  fee,  based  on  its  capital 
stock  employed  both  within  and  without  the 
state,  the  company  is  forbidden,  or  is  not 
allowed,  to  make  any  contract  within  the 
state,  which  can  be  enforced  either  in  law 
or  equity,  whether  the  same  relates  to  do- 
mestic, interstate,  or  foreign  commerce; 
whereby,  it  is  alleged,  the  statute  denies  to 
the  company  the  equal  protection  of  the 
laws,  and  seeks  to  enforce  an  illegal  ex- 
action for  the  privilege  of  using  its  proper- 
ty for  purposes  of  domestic,  interstate,  and 
foreign  commerce. 

6.  As  the  company  originally — some  thir- 
ty or  forty  years  ago— entered  the  state  of 
Arkansas,  and  constructed  and  has  operated 
its  lines  of  telegraph,  with  the  consent  of 
the  state,  and  during  that  period  has  ex- 
tended and  operated  its  lines  within  its 
limits,  with  its  consent;  as  the  state,  from 
time  to  time,  through  legislative  enact- 
ments, has  not  only  recognized  the  com- 
pany's right  to  transact  business  within  its 
limits,  but  regulated  its  business  and  af- 
159]  fairs;  and  as,  during  the  above  *peri* 
od,with  the  knowledge  and  acquiescence  of 
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the  state,  and  in  reliance  upon  such  lioeaM^ 
consent,  and  acquiescence,  the  company  has 
expended  large,  sums  of  money  for  the  pur- 
pose of  transmitting  messages  between  thm 
people  of  Arkansas,  the  state  cannot  with- 
draw its  license  and  expel  the  company  from 
its  limits,  even  with  respect  to  local  hiiai- 
ness,  without  impairing  the  obligation  of  the 
company's  contract  with  the  state. 

Such  is  the  case  as  made  by  bill;  and  the 
relief  asked  is  a  decree  declaring  the  statute 
unconstitutional,  and  restraining  any  at^ 
tempt  to  collect  said  fee  of  $25,050,  and  from 
imposing  any  of  the  penalties  prescribed  by 
it  or  by  any  provision  therein  (except  the 
one  requiring  the  designation  of  an  agent 
upon  whom  process  may  be  served  in  any 
suit  brought  against  the  telegraph  oom- 
pany),  and  enjoining  the  defendant  from  at- 
tempting to  revoke,  or  from  proclaiming 
that  he  has  revoked,  its  authority  to  do 
business  in  Arkansas. 

The  first  contention  of  the  appellant  ie 
that  this  action  is  one  against  the  state 
within  the  meaning  of  the  11th  Amendment 
of  the  Constitution,  declaring  that  the  ju- 
dicial power  of  the  United  States  shall  not 
extend  to  any  suit  in  law  or  equity  against 
a  state  by  a  citizen  of  Another  state.  Thie 
contention  must  be  held  untenable  on  the 
authority  of  Western  U.  Teleg.  Co.  v.  An- 
drews, this  day  decided. 

But  the  vital  question  in  the  case  it  mm 
to  the  constitutionality  of  the  Arkansas 
statute.  It  is  insisted  by  the  plaintiflT, 
among  other  grounds,  that  the  provision 
in  the  statute  requiring  a  foreign  corpora- 
tion seeking  to  do  business  in  the  state  U> 
pay  a  fee  based  upon  the  amount  of  ite 
capital  stock,  for  filing  with  the  secretary 
of  state  its  articles  of  incorporation  or  as- 
sociation, is  a  device  which,  in  effect  and 
by  its  necessary  operation,  under  the  guise 
of  regulating  intrastate  business,  imposes 
a  tax  on  the  interstate  business  of  such 
corporation,  as  well  as  a  tax  on  its  proper^ 
ty  used  and  permanently  located  outside  of 
the  state. 

^Interpreting  it  according  to  the  or-  [  16<^ 
dinary  acceptation  of  its  words,  the  statute 
does  not  discriminate  between  corporations 
engaged  in  interstate  commerce  and  corporsr 
tions  whose  business  is  intrastate  in  its  char- 
acter, so  to  make  it  clear  that  the  state  has 
not  assumed  to  regulate  or  burden  inter- 
state business.  Its  words  are  unqualified 
and  are  made  applicable  to  "every  company 
or  corporation  incorporated  under  the  laws 
of  any  other  state,  territory,  or  country,  ia- 
cluding  foreign  railroad  and  foreign  Are 
and  life  insurance  companies,  now  or  hers* 
after  doing  business  in  this  state.**  |  1. 
**Any  foreign  corporation  which  shall  fail  t» 
comply  with  the  provisions  of  this  act  sad 
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•hall  do  any  business  in  this  state/'  etc. 
I  2.     **All  corporations  hereafter  incorpo- 
rated in  this  state,  and  all  foreign  corpora- 
tions seeking  to  do  business  in  this  state/' 
etc.    According  to  the  words  of  the  statute, 
not  unreasonably  construed,  every  corpora- 
tion of  another  state,  seeking  to  do  business 
in  Arkansas,  whether  interstate  or  domes- 
tie,  in  order  that  it  may  do  business  of  any 
kind  in  Arkansas,  without  coming  into  con- 
flict with  the  statute,  must  file  a  copy  of 
its   authenticated   charter    with   the   secre- 
tary of  state;  and  it  seems  that  before  that 
officer  will  file  such  copy,  the  corporation 
must  pay  to  him  a  given  amount  based  up- 
on its  capital  stock,  representing,  necessari- 
ly,  all   its   business,   interstate  and   intra- 
state, as  well  as  all  its  property  everywhere, 
beyond  oa  tcell  aa  within  the  state.     If  the 
foreign    corporation,    without    first    paying 
those  amounts,  does  business  of  any  kind  in 
the  state,  it  will  incur  not  only  the  penalty 
of  $1,000  for  so  doing,  but  will  forfeit  its 
right  to  make  any  contract  in  the  state,  en- 
forceable  in   law   or   equity, — ^whatever   its 
subject-matter, — even  if  it  be  one  relating 
to  the  business  of  the  United  States  or  to 
commerce  among  states.    A  statute  of  that 
Icind  would  be  palpably  in  conflict  with  the 
Oonstitution,  and  especially  an  invasion  of 
V'ights   under  that  instrument  of  a  corpo- 
rmtion  engaged  in  interstate  commerce  and 
eking  to  do  business  in  Arkansas. 
But  it  is  said  that  the  statute  in  question 
61]  should  not  be  so  *broadly  construed, 
e  reasons  given  for  this  contention  are 
liese:    Before  the  statute  here  in  question 
as  passed,  there  was  in  force  in  Arkansas  a 
^tatute    (act   of   February    16th,    1899,    as 
mended  by  the  act  of  May  8th,  1899,  Kir- 
ys  Dig.,  chap.  31)   which  was  very  simi- 
r,  in  many  respects,  to  the  act  of  1907, 
ow  under  examination.    The  state  supreme 
urt  had  occasion  to  determine  the  scope 
nd  effect  of  that  act  of  1899.    Its  decision 
as  handed  down  March  18th,  1907.  while 
he  legislature  of  Arkansas  was  in  session, 
nd  on  the  same  day  another  decision  was 
endered,    holding    material    parts    of    that 
ct  to  be  repealed.     Western  U.  Teleg.  Co. 
.  State,  82  Ark.  302,  101  S.  W.  746;  Wcst- 
rn  U.  Teleg.  Co.  v.  State,  82  Ark.  300,  101 
.  W.  748.  12  A.  &  E.  Ann.  Cas.  82.    These 
ecisions,  as  counsel  suggest,  virtually  left 
lie  state   without  any   statute  prescribing 
ees    to    be    paid    by  foreign  corporations, 
ereafter,  on  May  16th,  1907,  the  legisla- 
ure   passed   the   statute   here   in   question, 
nown  as  the  Wingo  act,  which,  with  slight 
ceptions  not  necessary  to  be  mentioned, 
"was  substantially  like  the  act  of  1809.  The 
supreme  court  of  the  state,  in  Western  U. 
Teleg.  Co.  v.  State,  82  Ark.  309,  314,  101 
S.  W.  748,  12  A.  &  E.  Ann.  Cas.  82,  con- 
64  L.  ed. 


struing  the  above  act  of  1800,  had  held  that 
it  was  its  duty,  unless  otherwise  compelled 
by  the  plain,  ordinary  meaning  of  the  words 
of  a  statute,  to  reject  any  construction  that 
would  bring  it  into  conflict  with  the  Consti- 
tution of  the  United  States  (Grenada  Coun- 
ty V.  Brogden  [Grenada  County  v.  Brown] 
112  U.  S.  261,  28  L.  ed.  704,  5  Sup.  Ct.  Rep. 
125;  Cooley,  Const.  Lim.  §  218;  Atty.  Gen. 
ex  rel.  Corporation  Comrs.  v.  Electric  Stor- 
age Battery  Co.  188  Mass.  239,  74  N.  £. 
467.  3  A.  &  E.  Ann.  Cas.  631) ;  that  it  was 
too  well  settled  to  admit  of  debate,  that  "it 
is  beyond  the  power  of  the  state,  under  the 
guise  either  of  a  license  tax  or  police  regu- 
lation, to  impose  burdens  upon  interstate 
commerce,  or  to  deny  a  foreign  corporation 
the  right  to  engage  in  such  commerce  in 
the  state, — "  citing  I^loup  v.  Mobile,  127  U. 
S.  640,  32  L.  ed.  311,  2  Inters.  Com.  Rep. 
134,  8  Sup.  Ct.  Rep.  1383;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  35  L.  ed.  649,  11  Sup. 
Ct.  Rep.  851;  and  Brennan  v.  Titusville, 
153  U.  S.  289.  38  L.  ed.  719.  4  Inters.  Cora. 
Rep.  658,  14  Sup.  Ct.  Rep.  829.  Its  conclu- 
sion in  that  case  was  that  the  act  of  1800 
"must  be  construed  to  have  been  intended 
only  to  impose  terms  upon  the  right  of  a 
foreign  corporation  to  carry  on  tnfrastate 
business,  and  it  was  a  valid  statute."  Now, 
the  ^argument  at  the  bar  was  that  [102 
when  the  Wingo  act  wa&  passed,  the  legisla- 
ture must  be  deemed  to  have  had  in  mind 
the  judicial  construction  given  to  the  previ- 
ous act  of  1899,  and  that  it  must  be  assumed 
that  the  same  court  would  adhere  to  its  al- 
ready-expressed views;  so  that,  if  a  case  ev- 
er came  before  it  hereafter  that  involved  the 
meaning  and  scope  of  the  Wingo  act,  ex- 
pressed substantially  in  the  same  words  as 
the  act  of  1899,  the  court  would  construe  the 
Wingo  act,  as  it  construed  the  act  of  1899,  as 
intended  only  to  apply  to  intrastate  busi- 
ness, and  not  as  having  been  enacted  for  the 
purpose  of  burdening  or  imposing  illegal 
terms  for  the  transaction  of  interstate  busi- 
ness by  foreign  corporations  in  Arkansas. 

But  the  acceptance  of  this  view  would  not 
remove  the  difficulty  which  confronts  the 
state  in  the  present  case.  According  to 
well-settled  rules  of  statutory  construction, 
the  validity  of  a  statute,  whatever  its  lan- 
guage, must  be  determined  by  its  efl'ect  or 
operation,  as  manifested  by  the  natural  and 
reasonable  meaning  of  the  words  employed. 
Henderson  v.  New  York  (Henderson  v. 
Wickham)  92  U.  S.  259,  268,  23  L.  ed.  643, 
647.  If  a  statute,  by  its  necessary  opera- 
tion, really  and  substantially  burdens  the 
interstate  business  of  a  foreign  corporation 
seeking  to  do  business  in  a  state,  or  imposes 
a  tax  on  its  property  outside  of  such  state, 
tlien  it  is  unconstitutional  and  void,  al- 
though the  state  legislature  may  not  have 
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intended  to  enact  an  invalid  statute.     But 
even   if   we   should   assume   that   the   state 
court  would  construe  the  statute  of  1907  as 
intended   not   to   apply    to   interstate   com- 
merce, but  only  to  local  or  intrastate  busi- 
ness, we  are,  nevertheless,  informed  by  its 
decision  in  Western  U.  Teleg.  Co.  v.  State, 
82  Ark.  309,  318,  101  S.  W.  748,  12  A.  &  E. 
Ann.   Cas.  82,  that,  in  the  opinion  of  the 
state  court,  the  statute  so  construed  is  val- 
id, and  therefore  the  telegraph  company,  in 
order    that    it    may    safely    continue    local 
business  in  Arkansas,  must  first  pay  into 
the  treasury  of  the  state  certain  amounts 
based  on  its  entire  capital  stock  for  simply 
filing  its  articles  of  incorporation  with  the 
secretary  of  state ;  and  if  it  does  not  pay  the 
specified   fees,   based   on    its   entire   capital 
stock,   and   yet  continues  to  do   intrastate 
163]  business  *in  Arkansas,  it  will  incur 
the  prescribed  penalty  of  one  thousand  dol- 
lars for  continuing  to  do  business  in  the 
state,  and,  in  addition,  lose  its  power  or  right 
to  make  any  enforceable  contract  in  the  state. 
These  are,  in  eflfect,  conditions  upon  which 
the  telegraph  company,  lawfully  engaged  in 
interstate  business,  and  entitled  to  be  in  Ar- 
kansas for  such  business,  is  permitted  to 
enter  the  state  to  do  local  business  within 
its  limits.     And  these  conditions  have  been 
prescribed,     notwithstanding    the   company 
has   been    permitted   for   many  years,   long 
before  the  act  here  in  question  was  passed, 
to  do  local  business  in  the  state  with   its 
permission    and    acquiescence,    and   has   in- 
vested there  large  sums  of  money  in  prepar- 
ing to  serve  the  public  efficiently  in  that 
kind  of  business.     The  capital  stock  of  the 
company  represents,  we  repeat,  all  its  busi- 
ness,   property,    and    interests    throughout 
the    United    States   and    foreign   countries, 
and  the  requirement  that  the  company,  en- 
gaged  in   interstate  commerce,  to  continue 
to  do  a  local  business  in  Arkansas,  and  es- 
cape the  heavy   penalties  prescribed,  must 
pay  a  given  amount  (in  this  case  $25,050), 
based  on  all  its  capital  stock,  merely  for 
filing  its  articles  of  incorporation  with  the 
secretary  of  state,  is,  in  effect,  a  direct  bur- 
den and  tax  on  its  interstate  business,  as 
well  as  on  its  property  outside  of  the  state. 
The  case  cannot  be  distinguished  in  prin- 
ciple from  Western  U.  Teleg.  Co.  v.  Kansas 
and  Pullman  Co.  ▼.  Kansas,  recently  decid- 
ed [216  U.  S.  1,  56,  ante,  355,  378,  30  Sup. 
Ct.  Hep.  190, 232].  The  diflference  in  the  word- 
ing of  the  Kansas  and  Arkansas  statutes,  can- 
not take  the  present  case  out  of  the  ruling 
of  the  former  cases.     On  the  authority  of 
the  Kansas  cases,  and  for  the  reasons  stat- 
ed in  the  opinions  therein,  we  hold  the  stat- 
ute in  question  to  be  unconstitutional  and 
Toid,  as  illegally  burdening  interstate  com- 
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merce  and  imposing  a  tax  on  property  be- 
yond the  jurisdiction  of  the  state. 

Whether  the  statute  of  Arkansas  is,  in 
any  particular,  violative  of  the  constitu- 
tional guaranty  securing  the  equal  protec- 
tion of  the  laws,  or  of  the  guaranty  pro- 
hibiting the  deprivation  of  property,  except 
by  due  process  of  law,  or  of  any  *other  [164 
constitutional  guaranty,  it  is  not  necessary 
now  to  consider.  What  has  been  said  is 
sufficient  for  the  determination  of  the  pres- 
ent case,  and  we  do  not  at  this  time  go 
further  than  is  indicated  in  this  opinion. 
Suffice  it  to  say  that  the  defendant  threat- 
ens to  issue,  in  his  official  capacity,  and 
publish,  in  the  newspapers,  a  proclamation 
to  the  effect — no  matter  upon  what  specific 
grounds — that  the  telegraph  company  is  not 
authorized,  but  is  forbidden,  under  penalty, 
by  the  laws  of  Arkansas,  from  continuing 
to  do  local  business  in  that  state.  Such  a 
proclamation,  the  court,  as  well  as  every- 
one else,  must  know,  would  not  only  pro- 
duce confusion  in  and  irreparable  damage 
to  the  company's  business  in  Arkansas,  but 
would,  in  effect,  declare  that  the  company 
is  not  only  subject  to  a  prescribed  penalty 
of  $1,000  for  continuing  to  do  local  busi- 
ness in  Arkansas,  but  is  forbidden  to  make 
any  contract  whatever  in  that  state  that  is 
enforceable  in  law  or  equity.  In  order  to 
prevent  the  contemplated  or  threatened  in- 
jury to  the  company,  the  court  below  prop- 
erly made  a  decree  perpetually  enjoining 
the  appellant,  as  secretary  of  state,  his 
agents  and  attorneys,  from  making  procla- 
mation that  the  tel^raph  company  has  no 
authority  to  continue  doing  business  in 
Arkansas. 

Mr.  Justice  Moody  heard  the  ar<mment 
of  this  case,  participated  in  its  decision,  and 
concurs  in  this  opinion. 

« 

The  Chief  Justice,  Mr.  Justice  McKen- 
na,  and  Mr.  Justice  Holmes  dissent. 

The  decree  below  must  be  affirmed. 
It  is  so  ordered. 


♦WESTERN    T'NTON    TELEGRAPH  [165 
COMPANY,  Appt., 

▼. 

P.  R.  ANDREWS,  Clyde  Going,  R.  E.  Jeffej, 

et  al. 

(See  S.  C.  Reporter's  ed.  165-167.) 

States  —  immunity    from    suit  —  enjoin- 
ini;  state  officers. 

*  Suits  to  enjoin  prosecuting  attorneys  from 
bringing  actions^  under  the  authority  of  a 

216  U.  8. 
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sUte    fttatute   whrch   violates   the    Federal  Teleg.  *Co.  decided  today  [216  U.  S.  [166 

Constitution,  to  recover  the  penalties  fixed  146,  ante,  423,  30  Sup.  Ct.  Rep.  280],  it  is  uu- 

by  that  statute  for  violations  of  its  pro-  necessary  to  set  out  at  large  the  provisions 

▼isions,  are  not  suits  against  a  state,  with-  ^f  ^1,^  statute  in  question. 

in    the    meaning    of    U.    S.    Const.,    lltli  ^he  bill  in  this  case  was  brought  against 

from"sSit'^'"""^                              immunity  the  prosecuting  attorneys  of  the    seventeenth 

£f!J?  otlier  cases,  see  States,  282-325,  In  Dl-  judicial  circuits  of  the  state  of  Arkansas  to 

gest  8up.  Ct.  1908.]  enjoin  them  from  instituting  actions  against 

the  Western  Union  Telegraph  Company  to 

[No.  8.]  recover  the  penalties  of  $1,000  for  each  al- 
leged violation  of  the  act.     It  was  averred 

,    .     .*   ^«    ^-    n^^^      T>    .^   <.   T^i.  in  the  bill  that  the  defendant  prosecuting 

Argued  April   1^3,^  14^,^  1909.^    Decided  Feb-  attorneys  would,  unless  restrained   by   the 

^      '          '  order  of  the  court,  institute  numerous  ac- 

.  tions,   as   they   had   threatened   to   do,   for 

APPEAL  from  the  Circuit  Court  of  the  the  recovery  of  the  penalties  aforesaid.    The 

I  nited  States  for  the  Eastern  District  learned    district    judge    susta.ncd    the    de- 

of  Arkansas  to  review  a  decree  dismissing,  murrer  to  the  bill,  and  dismissed  the  case 

on  the  ground   that  it  was  a  suit  against  upon  the  ground  that  the  action  is,  in  ef- 

the  stfite,  a  bill  aprainst  prosecuting  attnr-  feet,  a  suit  against  the  state  of  Arkansas, 

neys  to  enjoin  them  from  bringing  actions,  and  for  that  reason  prohibited  by  the  11th 

under  the  authority  of  a  state  statute  al-  Amendment    to    the    Federal    Constitution, 

leged  to  violate  the  Federal  Constitution,  to  The  sole  question  presented  upon  this  reo- 

recover  the  penalties  fixed  by  that  act  for  ord  is  as  to  the  correctness  of  that  ruling, 

violations  of  its  provisions.    Reversed.  Since  the  decision   in   the  circuit   court, 

See  same  case  below,  154  Fed.  05.  this  court  has  decided  the  case  of  Ex  parte 

The  facts  are  stated  in  the  opinion.  Young,   209  U.   S.   123,  52   L.  ed.  714,  13 

Messrs.  Rn«h  Taifgart  and  Georite  B.  ^•^;^•<N.S  )  932,  28  Sup.  Ct.  Rep  441.    In 

Ro^e  argued  the  cause,  and,  with  Mr.  Henry  ^*»»*  <^*««  the  previous  cases  in  this  court 

D.  Estabrook,  filed  a  brief  for  appellant.  concerning    the    application    of    the    11th 

'^  Amendment  of  the  Constitution  were  fully 

Messrs.  Hal  li.  Norwood  and  William  considered,   and   it   was   then   said   by   Mr. 

P.    Kirby    argued    the    cause,    and,    with  Justice  Peckham,  speaking  for  the  court: 

Messrs.  Joseph  M.  Hill  and  Otis  T   Wingo,  ««The  various  authorities  we  have  referred 

filed  a  brief  for  appellees.  to   furnish  ample  justification   for  the  as- 

For  contentions  of  counsel,  see  their  briefs  gertion  that  individuals  who,  as  officers  of 

as  reported  in  Ludwig  v.  Western  U.  Teleg.  the  state,  are  clothed   with  some  duty  in 

Co.  ante,  423.  regard  to  the  enforcement  of  the  laws  of 

the  state,  and  who  threaten  and  are  about 

Mr.  Justice  Day  delivered  the  opinion  of  ^  commence  proceedings,  either  of  a  civil 

tite  court*  ^^  criminal  nature,  to  enforce  against  par- 

This  ease  grows  out  of   alleged   actions  *'«»  ^^^^^^^^  »"  unconstitutional  act,  violat- 

about  to  be  Uken   to  enforce  against  the  1"?  *J»\  federal   Constitution    may  be  en- 

Western    Union    Telegraph    Company    the  J^»"«^  ^7  a/e^e^al  court  of  equity  from 

penalties  denounced  in  the  act  of  May  13,    '"^'|^."*^*^^": , 

m,  of   the   legislature   of   Arkansas,   en-  ^^his   doctrine   is   precisely   applicable   to 

titled,  "An  Act  to  Permit  Foreign  Corpora-  ^^^   ^"^^  **  ^*'-     ^he   statute   specifically 

tions  to  Do  Business  in  Arkansas,  and  Fix  ^^^^e^\  the  prosecuting  attorneys  with  the 

Fees  to  Be  Paid  by  All  Corporations."  ^"^^   ^^  bringing  actions    to    recover    the 

As  this  act  has  just  been  the  subject  of  Penalties.    It  is  averred  in  the  bill,  and  ad- 

consideration    in 'Ludwig    v.    Western    U.  ™'"^^  ^^  *^®  demurrer,  that  they  threat- 

_  cned  and  were  about  to  commence  proceed- 
ings for  that  purpose.    'The  unconsti-  [167 

w^w^".   ®."*i?    against    a    state—sep  tutionality  of  the  act  is  averred,  and  relief  is 

noica  to  Murdock  Parlor  Grate  Co.  v.  Com.  „^„„lx  „„„:„oi.    :i..    ««*«,«->«»^«*       a-    ♦!.:- 

8  UlJl  399;  Carr  v.  State,  11  L.R.A.  370;  *°"S^^  *^f^"'^    *^«    enforcement.      As    this 

Beers  v.  Arkansas,   15   L.   ed.   U.   S.   991 ;  ^^^^  "  ^^^^^>  "P<>n  *^e  question  of  jurisdic- 

Hans  V.  Louisiana,  33  L.  ed.  U.  S.  842;  Tin-  tion,  by  the  case  of  Ex  parte  Young,  it  is 

^W  V.  Wesley,  13  C.  C.  A.  165;  and  Mur-  unnecessary  to  consider  the  question  further, 

wy  V.  Wilson  Distilling  Co.  92  C.  C.  A.  25.  Upon  the  authority  of  that  case  the  decree 

^  suits   against  sUte   officers  as   suit,  ^f  ^he  Circuit  Court  dismissing  the  bill  for 

agwnst  state — see  notes  to  Sanders  v.  Sax-  x     *    •     •  j«  *•                         j         j    xv 

ton,  1  L.R.A.(N.S.)    727;  Ex  parte  Young  ^*°*  *^'   jurisdiction   is   reversed,   and   the 

13  LR.A.(N.S.)'  932;  and  Beers  v.  Arkan  cause  remanded  for  further  proceedings. 

■^1  rapra.  Reversed. 
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GUILLERMO    ALVAREZ    Y    SANCHEZ, 

Appt., 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  167-176.) 

Treaties  —  protection  of  property  — 
quasi  public  offices. 

1.  The  protection  accorded  to  the  prop- 
erty or  rights  of  private  individuals  by  the 
treaty  of  peace  with  Spain,  December  10, 
1808  (30  SUt  at  L.  1754),  art.  8,  does  not 
extend  to  the  office  of  solicitor  of  the  courts 
of  first  instance  of  the  capital  of  Porto 
Rico,  lawfully  purchased  in  perpetuity, 
prior  to  the  occupancy  of  Porto  Rico  by  the 
military  authorities  of  the  United  St^ttes, 
and  the  cession  of  that  island  to  the  United 
States. 

(For  other  onses.  see  Treaties,  II.,  in  Digest 
Sup.   Ct.   1908.] 

Treaties  —  conflict      witli      subsequent 

statute. 

2.  An  act  of  Congress  passed  after  a 
treaty  takes  effect  must  be  respected  and 
enforced  despite  any  previous  or  existing 
treaty  provision  on  the  same,  subject. 

[For  other  cases,  see  Treaties,  20-25,  in  Di- 
gest Sup.  Ct.  1908.] 

Constitutional  law  —  due  process  of  law 
—  abolishing  quasi  public  office  — 
compensation. 

3.  Congress  could,  by  the  act  of  April 
12,  1900  (31  Stat,  at  L.  77,  70,  chap.  191), 
confiscate  without  compensation,  so  far  as 
the  Federal  Constitution  is  concerned,  the 
office  of  solicitor  of  the  courts  of  first  in- 
stance of  the  capital  of  Porto  Rico,  law- 
fully purchased  in  perpetuity,  prior  to  the 
occupation  of  Porto  Rico  by  the  military 
authorities  of  the  United  States,  and  the 
cession  of  that  island  to  the  United  States. 
[For  other  cases,  see  Constitutional  Law,  400- 

400,  in  Digest  Sup.  Ct.  1008.] 

[Nc.  CO.] 

Submitted  January  11,  1910.    Decided  Feb- 
ruary 21,  1010. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  sustaining  a  demurrer 
to  the  complaint  in  an  action  to  recover 
from  the  United  States  the  value  of  the 
office  of  solicitor  of  the  courts  of  first  in- 
stance of  the  capital  of  Porto  Rico,  held 
by  the  claimant  before  and  during  the  war 
with  Spain.    Affirmed. 

See  same  case  below,  42  Ct.  CI.  458. 

The  facts  are  stated  in  the  opinion. 

Note.  —  On  the  construction  and  opera- 
tion of  treaties — see  note  to  United  States 
V.  The  Amistad,  10  L.  ed.  U.  S.  826. 

As  to  what  constitutes  due  process  of  law 
— see  notes  to  People  v.  O'Brien,  2  L.R.A. 
255;  Kuntz  v.  Sumption,  2  L.R.A.  655;  Re 
dannon,  5  L.R.A.  359;  Ulman  v.  Baltimore, 
11  L.R.A.  224;  Gilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436;  and  Wilson  y.  North  Carolina,  42  L. 
ed.  U.  S.  865. 
482 


Mr.  S.  Mallet-PreTOSt  submitted  tlie 
cause  for  appellant: 

Subsequent  to  the  protocol,  and  prior  to 
the  exchange  of  ratifications  of  the  treaty  of 
Paris,  the  United  States  held  Porto  Rico  by 
military  occupation,  which  could  not  affect 
the  sovereignty  of  Spain,  and  did  not  de- 
stroy the  property  in  the  office  of  the  ap- 
pellant. 

Wli  eaten,  International  Law,  4th  ed. 
§  545;  Vattel,  Nations,  bk.  3,  chap.  13, 
§§  107,  198;  Davis,  International  Law,  p. 
333. 

The  mere  fact  of  military  occupation  did 
not  give  the  military  forces  sovereign  rights. 
The  rights  of  military  occupation  are  dis- 
tinctly limited. 

Hall,   International  Law,  2d  ed.  p.  430. 

Nor  does  the  mere  fact  of  military  occu- 
pation have  the  effect  to  abrogate  or  destroy 
public  offices  or  the  title  thereto. 

Ketchum  v.  Buckley,  99  U.  S.  188,  25  L. 
ed.  473. 

The  treaty  of  Paris  confirmed  the  appel- 
lant's property  rights. 

De  Camara  v.  Brooke,  135  Fed.  391;  22 
Ops.  Atty.  Gen.  617;  United  States  v.  Rey- 
nes,  9  How.  151,  13  L.  ed.  83;  Strother  v. 
Lucas,  12  Pet.  410-466,  9  L.  ed.  1137-1159; 
Ponce  v.  Roman  Catholic  Apostolic  Church, 
210  U.  S.  309,  52  L.  ed.  1074,  28  Sup.  Ct, 
Rep.  737. 

While  the  United  States  may  take  real 
or  personal  property  whenever  its  necessi- 
ties or  the  exigencies  of  the  occasion  de- 
mand, the  Constitution,  in  the  5th  Amend- 
ment, guaranties  that  when  this  govern- 
mental right  is  asserted  it  shall  be  attended 
by  compensation. 

United  States  v.  Lynah,  188  U.  S.  445, 
465,  47  L.  ed.  530,  540*  23  Sup.  Ct.  Rep.  340. 

The  provisions  of  the  Constitution  relat- 
ing to  life,  liberty,  and  property  are  ap- 
plicable to  Porto  Rico. 

Downes  v.  Bidwell,  182  U.  S.  244,  45  L. 
ed.  1088,  21  Sup.  Ct.  Rep.  770. 

It  is  immaterial  whether  the  property 
taken  is  of  a  tangible  or  an  intangible 
ture. 

Monongahela  Nav.  Co.  ▼.  United  States. 
148  U.  S.  312,  329,  37  L.  ed.  463,  469,  IS 
Sup.  Ct.  Rep.  622;  De  Camara  y.  Brooke^ 
supra. 

Assistant  Attorney  General  John  ^ 
Thompson  and  Mr.  Franklin  W.  ColUiM 
submitted  the  cause  for  appellee: 

The  invading  army  has  the  right  to  con- 
fiscate the  property  of  all  public  enemies. 

Hall,  International  Law,  5th  ed.  pp.  471* 
472,  474,  481,  504,  533,  535;  WhiUng,  War 
Powers  under  Const  2d  ed.  pp.  340,  342» 
347,  348;  2  Halleck,  International  Law,  pp. 
75-77;  Taylor^  International  Law,  p.  59k\ 
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United  States  v.  Pacific  R.  Co.  120  U.  S.  228, 
80  L.  ed.  634,  7  Sup.  Ct.  Rep.  400. 

Public  ofllces  are  mere  agencies  or  trusts, 
and  not  property  as  such. 

Providence  Tool  Co.  v.  Norris,  2  Wall.  55, 
17  L.  ed.  870;  State  ez.rel.  Atty.  Gen.  v. 
Hawkins,  44  Ohio  St.  113,  5  N.  £.  228;  Bur- 
roughs V.  Peyton,  10  Gratt.  470;  Taylor  y. 
Beckham,  178  U.  S.  548,  44  L.  ed.  1187,  20 
Sup.  Ct.  Rep.  890,  1009. 

The  office  in  question  is  not  in  harmony 
with  the  spirit  of  our  institutions. 

Leitensdorfer  v.  Webb,  20  IIow.  176,  15 
Lu  ed.  891. 

The  office  was  extinguished  when  Spain's 
•orereignty  ceased,  because,  being  political 
and  appurtenant  to  the  Crown,  the  office 
eould  exist  only  by  virtue  of  such  sover- 
eignty. 

State  ex  rel.  Savannah  v.  Dews,  R.  M. 
Charlt   (Ga.)  307. 

Acquired  territory  is  held  by  the  new 
sovereignty  subject  to  its  institutions,  and 
not  to  the  laws  of  the  former  sovereignty. 
Vattel,  Nations,  bk.  1,  chap.  19,  §§  210, 
244,  245;  Vattel,  Nations,  bk.  2,  chap.  7, 
I  80;  Pollard  y.  Dagan,  3  How.  225,  11  L. 
•d.671. 

Where  the  enforcement  of  the  foreign  law 
would  contravene  some  important  and  es- 
tablished policy  of  the  state  of  the  forum, 
or  where  such  enforcement  would  contravene 
the  canons  of  morality  established  by  civil- 
ifed  society,  the  enforcement  of  such  foreign 
laws  is  forbidden. 

Minor,  Confl.  L.  chap.  2,  §  5,  p.  9 ;  Chicago, 
R.  I.  A  P.  R.  Co.  y.  McGlinn,  114  U.  S.  546, 
29  L  ed.  271,  5  Sup.  Ct  Rep.  1005. 

Mr.  Justice  Harlan  delivered  the  opinion 
<^' the  court  r 

^  appellant,  an  inhabitant  and  citizen 
^  Porto  Rico,  seeks  to  recover  from  the 
United  States  the  value  of  a  certain  office 
^Id  by  him  in  that  island  before  and  during 
^  war  with  Spain,  of  which  office,  it  is 
^ll^ed,  he  was  illegally  deprived  by  the 
United  States.  A  demurrer  to  the  com- 
pltint  was  sustained  and  judgment  given  for 
172]  the  United  States,  the  *opinion  of  the 
^^^^  of  claims  being  delivered  by  Chief 
J««tice  Peelle.    42  Ct.  CI.  458,  472. 

^e  complaint,  which,  on  demurrer,  was 
^judged  to  be  bad,  presents — using  substan- 
^Uy  the  words  of  the  complaint — the  fol- 
^•^gcase: 

Itt  the  year  1878,  the  claimant,  Sanchez, 
|i*^ased  from  one  Florenzio  Berrios  y 
W^  for  a  valuable  con8ideration«  the  of- 
"^  known  as  ''numbered  procurador  [so- 
^^r]  of  the  courts  of  first  instance  of  the 
*Pltil  of  Porto  Rico,"  at  Guayamo,  in  per- 
I*^vity,  and  in  the  same  year  the  governor 
Central  of  Porto  Rico  issued  a  provisional 


patent  in  his  favor.  In  1881,  the  claimant's 
tenure  of  the  office  was  approved  and  con- 
firmed, and  a  final  patent  therefor  was  is- 
sued  by  the  King  of  Spain,  in  accordance 
with  the  laws,  practice,  and  custom  of 
Spain  and  Porto  Rico  governing  the  sale, 
surrender,  and  transfer  of  such  an  office. 
The  claimant,  it  is  alleged,  thereby  became 
vested  with  all  the  legal  rights  and  privi- 
leges appertaining  to  the  office. 

From  the  date  of  the  provisional  patent 
issued  to  him  until,  as  will  be  presently 
stated,  he  was  deprived  of  his  office,  August 
31st,  1899,  the  claimant  exercised  all  the 
rights  and  privileges  belonging  to  the  office 
of  procurador  or  solicitor.  Under  the  laws 
of  Spain  and  Porto  Rico,  it  will  be  assumed, 
the  office  was  transferable  in  perpetuity,  and 
vested  the  incumbent  with  exclusive  rights 
and  privileges,  and,  as  a  consequence  there- 
of, the  claimant  was  entitled,  under  the 
laws  of  Spain  in  force  in  Porto  Rico,  dur- 
ing all  the  time  he  held  the  office,  to  perform 
its  duties  and  receive  its  fees  and  emolu- 
ments, which,  prior  to  August  31st,  1899, 
averaged,  it  is  alleged,  more  than  $200  per 
month,  of  which  he  could  not  be  legally  de- 
prived except  by  due  process  of  law. 

On  the  10th  day  of  December,  1898,  [30 
Stat,  at  L.  1754],  a  treaty  of  peace  between 
the  United  States  and  Spain  was  concluded, 
and  having  been  duly  ratified  by  the  respec- 
tive countries,  was  duly  proclaimed  April 
11th,  1899.  The  treaty  contained  these  provi- 
sions: "Spain  cedes  to  the  United  States 
the  island  of  *Porto  Rico  and  other  is-  [  1 7  3 
lands  now  under  Spanish  sovereignty  in  the 
West  Indies,  and  the  island  of  Guam  in  the 
Marianas  or  Ladrones."  Art.  2.  "And  it  is 
hereby  declared  that  the  relinquishment  or 
cession,  as  the  case  may  be,  to  which  the 
preceding  paragraph  refers,  cannot  in  any 
respect  impair  the  property  or  rights  which 
by  law  belong  to  the  peaceful  possession  of 
property  of  all  kinds,  of  provinces,  munici- 
palities, public  or  private  establishments, 
ecclesiastical  or  civic  bodies,  or  any  other 
associations  having  legal  capacity  to  acquire 
and  possess  property  in  the  aforesaid  terri- 
tories renounced  or  ceded,  or  of  private  in- 
dividuals, of  whatsoever  nationality  such 
individuals  may  be."    Art.  8. 

A  military  government  was  organized  in 
Porto  Rico  and  was  maintained  there  from 
October,  1898,  up  to  and  after  April  30th, 
1900.  On  the  latter  date.  General  Davis, 
as  military  governor,  issued  what  is  known 
as  general  order  134,  containing  these, 
among  other,  paragraphs:  "11.  The  office  of 
solicitor  ('procurador')  is  abolished.  Those 
who  have  heretofore  practised  as  such  before 
any  court,  and  are  of  good  repute,  shall,  in 
default  of  lawyers,  have  the  right  to  be  ap- 
pointed municipal  judges  or  derka  of  mu- 
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nicipal  courts.  12.  Hereafter,  litigants  who 
do  not  appear  personally  shall  be  represent- 
ed before  the  supreme  court  and  district 
courts  exclusively  by  a  lawyer,  no  powers 
of  attorney  being  necessary  therefor;  it 
shall  be  the  duty  of  the  courts  to  suspend 
from  the  practice  of  his  profession  any  law- 
yer who  shall,  without  authority,  assume  to 
represent  a  litigant;  but  this  shall  not  af- 
fect the  civil  or  criminal  liability  which 
such  lawyer  may  thereby  incur.  In  the  mu- 
nicipal  courts,  litigants  may  represent 
themselves  or  may  be  represented  by  an  at- 
torney in  fact,  resident  of  the  place.  13. 
For  the  purpose  of  conducting  the  proceed- 
ings,  lawyers  may  make  use  of  such  agents 
as  they  may  by  writing  designate  to  the 
court."  That  order  was  issued  without  no- 
tice to  claimant  and  without  any  complaint 
being  made  as  to  the  manner  in  which  he 
was  exercising  his  rights  or  discharging  his 
duties. 

174]  *0n  the  12th  day  of  April,  1900,  Con- 
gress passed  (to  take  effect  May  1st,  1900) 
what  is  known  as  the  Foraker  act,  tempo- 
rarily to  provide  revenues  and  civil  govern- 
ment for  Porto  Rico,  and  for  other  purposes. 
That  act  contained  this  provision:  "Sec.  8. 
That  the  laws  ana  ordinances  of  Porto  Rico 
now  in  force  shall  continue  in  full  force  and 
effect,  except  as  altered,  amended,  or  modified 
hereinafter,  or  as  altered  or  modified  by 
military  orders  and  decrees  in  force  when 
this  act  shall  take  effect,  and  so  far  as  the 
same  are  not  inconsistent  or  in  conflict  with 
the  statutory  laws  of  the  United  States  not 
locally  inapplicable,  or  the  provisions  here- 
of, until  altered,  amended,  or  repealed  by 
the  legislative  authority  hereinafter  pro- 
vided for  Porto  Rico,  or  by  act  of  Con- 
gress of  the  United  SUtes."  31  Stat,  at 
L.  77,  79,  chap.  191. 

The  reasonable  value,  the  claimant  al- 
leges, of  the  "transferable"  or  "numbered 
procurador  of  the  courts  of  first  instance  of 
the  capital  of  Porto  Rico,"  in  perpetuity, 
was  $50,000,  for  which  amount  he  asks  judg- 
ment. No  compensation  has  ever  been 
made  to  claimant  for  the  loss  of  his  office, 
and  no  action  has  been  taken  on  his  present 
claim,  either  by  Congress  or  by  any  depart- 
ment of  the  United  States  government. 

Such  is  the  case  made  by  the  claimant  in 
his  petition. 

Tlie  claimant  proceeds  in  his  petition  on 
the  ground  that  the  effect  of  the  8th  sec- 
tion of  the  act  of  Congress  of  April  12th, 
1900,  was  to  confiscate,  finally  and  effectual- 
ly, without  compensation  to  him,  the  oflice 
which  he  claims  to  have  lawfully  purchased 
in  perpetuity,  prior  to  the  occupation  of 
Porto  Rico  by  the  military  forces  of  the 
United  States,  and  the  cession  of  that  island 
to  this  country;  which  confiscation,  he  ijn- 
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sists,  could  not  have  been  legally  done  with- 
out  violating  the  treaty  between  the  United 
States  and  Spain  which  was  in  force  wlien 
the  act  of  1900  was  passed. 

We  do  not  think  that  the  present  claim 
is  covered  by  the  treaty.  It  is  true  that  a 
treaty  n^otiated  by  the  United  States  is  a 
part  of  the  supreme  law  of  the  land,  and 
that  it  is  *expressly  provided  in  the  [17ft 
treaty  in  question  that  it  "cannot  in  any  re- 
spect impair  the  property  or  rights  which  1^ 
law  belong  to  the  peaceful  possession  of  prop* 
erty  of  all  kinds  ...  of  private  indi- 
viduals." But,  clearly,  those  provistoui 
have  no  reference  to  public  or  quasi  publie 
stations,  the  functions  and  duties  of  whieii 
it  is  the  province  of  government  to  regulate 
or  control  for  the  welfare  of  the  people,  eTen 
where  the  incumbents  of  such  stations  are 
permitted,  while  in  the  discharge  of  their 
duties,  to  earn  and  receive  emoluments  or 
fees  for  services  rendered  by  them.  The 
words  in  the  treaty,  "property  ...  of 
private  individuals,"  evidently  referred  to 
ordinary  private  property,  of  present,  ascer- 
tainable value,  and  capable  of  being  tnou- 
ferred  between  man  and  man. 

When  the  United  States,  in  the  progreea 
of  the  war  with  Spain,  took  firm,  military 
possession  of  Porto  Rico,  and  the  sovereignty 
of  Spain  over  that  island  and  its  inhabit- 
ants and  their  property  was  displaced,  tha 
United  States,  the  new  sovereign,  found  that 
some  persons  claimed  to  have  purchased,  to 
hold  in  perpetuity,  and  to  be  entitled,  with- 
out regard  to  the  public  will,  to  discliaiga 
the  duties  of  certain  offices  or  positiona 
which  were  not  strictly  private  positiona 
in  which  the  public  had  no  interest.  They 
were  offices  of  a  quasi  public  nature,  io 
that  the  incumbents  were  oOicers  of  court» 
and  in  a  material  sense  connected  with  Uia 
administration  of  justice  in  tribunals  creat- 
ed by  government  for  the  benefit  of  the  pub- 
lic It  is  inconceivable  that  the  United 
States,  when  it  agreed  in  the  treaty  not  to 
impair  the  property  or  rights  of  private  in- 
dividuals, intended  to  recognize,  or  to  fael 
itself  bound  to  recognize,  the  salability  of 
such  positions  in  perpetuity,  or  to  so  ra- 
strict  its  sovereign  authority  that  it  could 
not,  consistently  with  the  treaty,  abolish  a 
system  that  was  entirely  foreign  to  the  eon- 
ceptions  of  the  American  people,  and  ineoa- 
sistent  with  tlie  spirit  of  our  institutions. 
It  is  true  that  Congress  did  not,  we  assume, 
intend  by  the  Foraker  act  to  modify  the  trea- 
ty, but,  if  that  act  were  deemed  inoonsisteat 
with  the  treaty,  the  act  would  *pre-  [17# 
vail;  for  an  act  of  Congress,  passed  after  a 
treaty  takes  effect,  must  be  respected  aad 
enforced,  despite  any  previous  or  existi^f 
treaty  provision  on  the  same  subject.  J« 
Ribas  y  Uijo  y.  United  SUtes,  194  U.  & 
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815,  324,  48  L.  ed.  094,  096,  24  Sup.  Ct.  Rep. 
727»  and  authorities  cited.  If,  originally, 
the  claimant  lawfully  purchased,  in  per- 
petuity, the  ofTice  of  solicitor  (procurador) 
and  held  it  when  Porto  Rico  was  acquired 
by  the  United  States,  he  acquired  and  held 
it  subject,  necessarily,  to  the  power  of  the 
United  Stages  to  abolish  it  whenever  it  con- 
ceived that  the  public  interest  demanded 
that  to  be  done.  The  intention  of  Congress 
in  relation  to  the  office  of  solicitor  or  pro- 
curador by  the  Foraker  act  cannot  be  doubt* 
ed; — indeed,  its  abolition  by  Congress  is  made 
the  ground  of  the  present  action  and  claim. 
Upon  the  acquisition  of  Porto  Rico,  that  is- 
land was  placed  under  military  government, 
subject,  until  Congress  ncted  in  the  prem- 
hiefl,  to  the  authority  of  the  President  as 
Commander  in  Chief  acting  under  the  Con- 
stitution and  laws  of  the  United  States. 
Porto  Rico  was  made  a  department  by  order 
of  the  President  on  the  18th  of  October,  1898. 
By  his  sanction,  it  must  be  presumed,  gener- 
al order  No.  134  was  made,  abolishing  the 
office  of  solicitor  or  procurador.  That  order 
was  recognized  by  Congress,  if  such  recogni- 
tion was  essential  to  its  validity,  when 
Congress,  by  the  Foraker  act  of  1900,  pro- 
vided that  the  laws  and  ordinances  of  Porto 
Rico,  then  in  force,  should  continue  in  full 
force  and  eflTect,  except  "as  altered  or  modi- 
fied by  military  orders  in  force"  when  that 
act  was  passed.  It  is  clear  that  claimant 
is  not  entitled  to  be  compensated  for  his 
office  by  the  United  States  because  of  its 
exercise  of  an  authority  unquestionably 
possessed  by  it  as  the  lawful  sovereign  of 
the  island  and  its  inhabitants.  The  aboli- 
tion of  the  office  was  not,  we  think,  in  viola- 
tion of  any  provision  of  the  Constitution, 
nor  did  it  infringe  any  right  of  property 
Vliich  the  claimant  could  assert  as  against 
tile  United  States.  See  O'Reilly  de  Camara 
V.  Brooke,  209  U.  8.  45,  40,  52  L.  ed.  070, 
077,  28  Sup.  Ct.  Rep.  439.  The  judgment 
^f  t,h%  Court  of  Claims  must  be  affirmed. 
Xt  is  so  ordered* 


f  7]  •PRESIDENT,  MANAGERS,  AND 
OOKPANY  OF  THE  MONONGAHELA 
BRIDGE  COMPANY,  Plflfd.  in  Err., 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  177-195.) 

^'»8tlt«tloiial      law  —  delegation      of 

Power. 

^'  Le^slative  and  judicial  powers  are  not 
^constitutionally  delegated  to  the  Secre- 
***?  of  War  by  the  provision  of  the  river 
»«i  harlior  act  of  March  3,  1899  (30  Stat. 
»^  L.  1121,  1153,  chap.  425,  U.  S.  Comp. 
*<I*.  ed. 


Stat.  1901,  p.  3545),  §  18,  empowering  that 
official,  when  satisfied,  after  a  hearing  of 
the  parties  interested,  that  a  bridge  over 
a  navigable  water  way  of  the  United  States 
is  an  unreasonable  obstruction  to  naviga- 
tion, to  require  such  changes  or  alterations 
as  will  render  navigation  reasonably  free, 
easy,  and  unobstructed. 

[For  other  cases,  see  Constitutional  Law,  180-> 
171,  in  Digest  Snp.  Ct  1008.] 

Commerce   —    Federal      control      over 
bridges  —  power  of  Secretary  of  War. 

2.  The  Secretary  of  War  is  not  invested 
with  arbitrary  power  in  the  premises  by  the 
provision  of  the  river  and  harbor  act  of 
March  3,  1899,  §  18,  em  lowering  him,  when 
satisfied  that  a  bridge  over  an  interstate 
water  way  is  an  unreasonable  obstruction 
to  navigation,  to  require  such  changes  or 
alterations  as  will  render  navigation  rea- 
sonably free,  -easy,  and  unobstructed,  since 
he  is  bound,  before  making  any  decision  or 
taking  final  action,  to  notify  the  parties  in- 
terested of  any  proposed  investigation  by 
him,  to  give  them  an  opportunity  to  be 
heard,  and  to  allow  reasonable  time  to  make 
such  alterations  as  he  finds  to  be  necessary 
to  free  navigation. 

[For  otber  cases,  see  Commerce,  II.  c,  in  Di- 
gest Sup.  Ct.  1908.] 

Eminent  domain  — what  is  a  takings 

removing  obstrnctlon  to  navigation. 

3.  The  action  of  the  Secretary  of  War  in 
requiring  changes  in  a  bridge  over  an  inter- 
state water  way  within  a  specified  time, 
and  after  the  parties  have  been  heard,  con« 
formably  to  the  act  of  March  3,  1899,  §  18, 
enacted  to  secure  navigation  against  unrea- 
sonable obstruction,  is  not  such  a  taking 
of  private  property  for  public  use  as  must, 
under  the  Federal  Constitution,  be  preceded 
by  making,  or  sufficiently  securing,  compen- 
sation to  the  owners  of  the  bridge. 

[For   other   oases,   see   Eminent   Domain,   96- 
124a,  in  Digest  Sup.  Ct  1908.] 

Commerce  «   Federal      control      over 
bridges. 

4.  A  bridge  over  an  interstate  water  way, 
although  erected  under  the  sanction  of  a 
state,  and  although  not  an  illegal  structure. 

Note.  —  Aa  to  what  constitutes  a  taking 
of  private  property  for  public  use — see  notes 
to  Memphis  &  C.  R.  Co.  v.  Birmingham,  S.  ft 
T.  River  R.  Co.  18  L.R.A.  1C6;  D.  M.  Os- 
borne k  Co.  V.  Missouri  P.  R.  Co.  37  L.  ed. 
U.  S.  356;  Sweet  v.  Rccliel,  40  L.  ed.U.  S. 
188;  A.  15ackiis  Jr.  &  Sons  v.  Fort  Street 
Union  Depot  Co.  42  L.  ed.  U.  S.  853;  and 
High  Bridge  Lumber  Co.  v.  United  States, 
16  C.  C.  A.  468. 

On  the  power  of  Congress  to  regulate 
commerce — see  notes  to  State  ex  rcl.  Cor- 
win  V.  Indiana  &  0.  Oil,  Gas  &  Mia.  Co.  6 
L.R.A.  579;  BuUard  v.  Northern  P.  R.  Co. 
11  L.R.A.  246;  Re  Wilson,  32  L.R.A.  624; 
Gibbons  v.  Ogden,  6  L.  ed.  U.  S.  23;  Brown 
V.  Maryland,  6  L.  ed.  U.  S.  678;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  29  L.  ed.  U.  S. 
158;  Ratterman  v.  Western  U.  Teleg.  Co. 
32  L.  ed.  U.  S.  229;  Harmon  v.  Chicago,  37 
L.  ed.  U.  S.  210;  and  Cleveland,  C.  C.  &  St 
L.  R.  Co.  V.  Backus,  38  L.  ed.  U.  S.  1041. 
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or  an  unrenionKbIa  ohstruetion  to  nnvt^rn- 
tion  in  the  condition  of  commerce  nnd  n>vi- 
fpition  Ht  the  date  of  its  erection,  miixt 
be  taken  ■■  having  been  conitrueted  with 
knowledge  of  the  paramount  power  o(  Con- 
gnt»  to  regulate  commerce  among  tlie 
•tatea,  and  aubject  to  the  condition  or  poE- 
■ibility  that  Congreia  might,  at  some  time 
after  its  conetruction,  and  for  tlie  protec- 
tion or  benefit  of  the  public,  exert  its  con- 
Btitutional  power  to  protect  free  navisn- 
tion  as  it  then  was  against  unrensoniible 
obstructions. 

[For  othrr  csaes.  »^»  Commerce.  II.  C.  Id  Di- 
gest Sup.   Ct.   1008.] 
CommercA   —    Federal       control      nver 
brldg«a  ^  ootnpenaatlon    for    altera- 
tion. 

6.  The  mere  silence  of  Congress  and  its 
failure  directlj  to  inteifere  and  prevent  tlie 
original  construction  of  a  bridge  erected  un- 
der the  aanction  of  a  state,  over  nn  inter- 
stata  water  way,  imposes  no  canatitii[ii>na1 
obligation  upon  the  United  Stiites  to  ninkn 
oompenaation  for  subsequeut  chnnges  or  hI- 
tersttons  which  the  public  good,  in  its  judg- 
ment, requires. 

[For  otlier  esses,  see  Cammerrc.  II.  e;  ICinl- 
nent  Domain,  128-13T,  In  Digest  Sup.  Ct. 
1908.] 

Coniinerce  —  Federal  control  over 
brldeci:  —  removing  obstraction  to 
DDTiRatlon  —  hearing. 
6.  A  bridge  companj  convicted  for  failure 
to  nuke  the  alterations  in  a  bridge  over  an 
interstate  water  way  which  tlie  Secretary 
of  War,  acting  under  the  authority  of  the 
act  of  March  3,  1B09,  g  18,  requires,  was 
afforded  the  reaionable  opportunity  to  be 
heard,  contemplated  by  that  law,  upon  the 
quettion  whether  the  bridge  was,  in  fact, 
an  unreasonable  obstruction  to  navigntion, 
where  the  company  had  full  notice  of  the 
action  of  the  ofTicer  of  Engineers,  wlio,  un- 
der the  order  of  tbe  Secretary,  made  a  ten- 
tative examination  of  the  facts,  and  ap- 
peared at  the  rejpjiar  final  henring  bef»re 
that  oflicer,  with  liberty  to  contest  the  fuels, 
and  introduce  any  evidence  pertinent  to  the 
case,  and  the  decision  of  the  Secretary  of 
War  was  based  on  the  Engineer  oHicer's  re- 
port of  nil  the  facts  adduced  before  him, 
and  which  constituted  the  basis  of  hia  con- 
clusion that  the  bridge  was  an  unreason- 
able otistnictioD  to  navigatio] 


■Mt  8ap.  Ct.  1908.] 
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Argued  January   19,  1910.     Decided  Feb- 
ruary 21,  1S10. 

IN  ERROR  to  the  District  Court  of  tlie 
United  States  for  the  Western  District 
of  Pennsylvania  to  review  a  conviction  of  a 
bridge  company  for  failing  to  make  the 
alterations  in  a  bridge  over  an  interstate 
water  way,  which  the  Secretary  of  War  re- 
quired. Affirmed. 
4SS 


Sec  same  case  below,  on  motion  for  1 
trial,  160  Fed.  712. 

The  facts  are  stated  In  the  opinion. 


plaintiffs  in  error: 

Tlie  court  below  erred  in  refusing  tbe 
ofTer  of  tlie  bridge  company  to  prove  thst 
the  bridge  was  not  an  unreason  able  ob- 
struction to  the  navigation  of  the  river, 
and  that  the  changes  in  the  bridge,  ordered 
by  tbe  Secretory  of  Wnr,  were  not  neces- 
sary; and  in  also  ruling  that  the  proceed- 
ings before  the  Becretarj-  of  War  were  oon- 
clusive,  and  not  subject  to  tha  axaminar 
tion  of  the  courts. 

Hagar  v.  Reclamation  Dist.  No.  108,  111 
U.  S.  707,  28  L.  ed.  571,  4  Sup.  Ct  Rep. 
663;  Twining  v.  New  .Tersey,  211  U.  S. 
78,  101,  53  L.  ed.  97,  107,  29  Sup.  Ct  Rep, 
H;  Chicago,  B.  k  Q.  R.  Co.  v.  Chicago,  100 
U.  S.  220,  234,  230,  41  L.  ed.  9TQ,  983,  B84, 
17  Sup.  Ct-  Rep.  S81;  Londoner  v.  Denver, 
210  U.  S.  380,  62  L.  ed.  1112,  28  Sup.  Ct 
Rep.  708;  Kilbourn  t.  Thompson,  103  U.  8. 
108,  182,  26  L.  ed.  377,  384;  Rider  v.  United 
States,  178  U.  S.  251,  44  U  ed.  1057,  SO 
Sup.  Ct.  Rep.  838;  Salem  v.  Eastern  R.  Co. 
98  Mass.  431,  96  Ant.  Dec.  050;  Miller 
V.  Horton,  162  Mass.  540,  10  L.R.A.  118, 
23  Am.  St  Rep.  850,  20  N.  E.  100;  Stone 
V.  Heath,  179  Mass.  386,  60  N.  E.  97S: 
Lowe  V.  Conroy,  120  Wis.  151,  66  L.R.A. 
807,  102  Am.  St  Rep.  983,  97  N.  W.  042,  1 
A.  &  E.  Ann.  Gas.  341;  Pearson  *.  Zehr, 
138  111.  48,  32  Am.  St  Rep.  113,  29  N.  E. 
864;  State  v.  Main,  00  Conn.  123,  36  L.R.A. 
623,  61  Am.  St  Rep.  30,  37  Atl.  80;  Gainea 
V.  Waters,  64  Ark.  012,  44  6.  W.  353;  Mc- 
Geliee,  Due  Process  of  Law,  pp.  372-370; 
North  American  Cold  Storage  Co.  v.  Chi- 
cago, 211  U.  S.  300,  03  L.  ed.  196,  29  8upL 
Ct  Rep.  101;  Fisher  v.  McGirr,  1  Gray, 
36,  61  Am.  Dee.  381 ;  Com.  v.  New  Bedford 
Bridge  Co.  2  Gray,  339;  Rosenberger  r. 
Harris,  136  Fed.  1003;  United  States  ex 
rel.  Turner  t.  Williams,  1D4  U.  S.  295,  *S 
L.  ed.  986,  24  Sup.  Ct  Rep.  719;  Colon 
T,  Lisk,  1B3  N.  Y.  188,  60  Am.  St  Rep. 
609,  47  N.  E.  302;  People  ex  rel.  Copeutt 
V.  Board  of  Health,  140  N.  Y.  1,  23  L.R.A. 
481,  37  Am.  St.  Hep.  622,  35  N.  E.  320. 

Whether  a  nuisance  exists  is  alwaya  ultl< 
mately  a  mixed  question  of  law  and  of  fact, 
to  be  determined,  by  a  court 

Cooley,  Const  Lim.  Tth  ed.  863,  and  note; 
Dill.  Mun.  Corp.  4th  ed.  1  3T4;  Wood,  Nuia- 
snces,  SS  22,  483,  493;  Frostburg  v.  Hitch- 
ins,  09  Hd.  628,  59  Atl.  49;  Button  t. 
Camden,  39  N.  J.  L.  122,  23  Am.  Bep.  203; 
Teass  v.  St.  Albans,  38  W.  Vn.  19,  19  UR.A. 
802,  17  S.  E.  400;  People  ex  ret.  Copeutt 
V.  Board  of  Health,  aupraj  YatM  t.  Uil- 
ll«  V.  8. 
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waukee,  10  Wall.  497,  10  L.  ed.  084;  Mis- 
sissippi &  M.  R.  Co.  V.  Ward,  2  Black,  485, 
492,  17  L.  ed.  311,  314;  Health  Dept.  v. 
Trinity  Church,  145  N.  Y.  32,  27  IaR.A. 
710,  45  Am.  St.  Rep.  570,  30  N.  E.  8.33. 

A  public  trial,  such  as  U.  S.  Const,  art. 
3,  and  the  6th  Amendment  guarantee  to 
the  owner  of  the  bridge,  being  charged  with 
a  crime,  necessarily  involves  the  question 
of  the  guilt  or  innocence  of  the  defendant, 
and  the  courts  will  not  pass  arbitrarily 
and  convict  arbitrarily  when  the  defendant 
offers  to  prove  that  he  is  not  guilty  of 
maintaining  a  nuisance,  merely  on  the  ipse 
dixit  of  the  Secretary  of  War  to  the  con- 
trary. The  courts  must  and  will,  of  them- 
selves, invMtigate  and  determine  that  ques- 
tion. 

Callan  v.  Wilson,  127  U.  S.  540,  540,  557, 
32  L.  ed.   223,  226,   228,   8   Sup.   Ct.   Rep. 
3301;   Schick  v.  United   States,   195  U.   S. 
C5,  70,  40  L.  ed.  00,  102,  24  Sup.  Ct.  Rep. 
S20,  1  A.  &  E.  Ann.  Cas.   585;   Ex  parte 
:!Hilligan,  4  Wall.  3,  121,  18  L.  ed.  281,  295; 
Schaezlcin    v.    Cabaniss,    135    Cal.   466,    56 
X^U.A.  733,  87  Am.  St.  Rep.   122,  67  Pac. 
755;   Health  Dept.  v.   Trinity  Church,  su- 
pra. 

At  common  law  the  owner  of  a  bridge 

c'ja,Tged  with  maintaining  a  nuisance  was 

®n titled   to   a   jury   trial   on    the   question 

^liether   the   bridge    was    an    unreasonable 

obstruction  to  navigation. 

i^.  V.  Betts,  4  Cox,  C.  C.  213;  R.  v.  Burt, 
11  Cox,  C.  C.  399;  R.  v.  Russell,  6  Barn. 
&  O.  687;  R.  V.  Russoll,  3  £1.  &,  Bl.  950; 
H-     ^.  Tindall,  6  Ad.  &  El.  143. 

'  Xf  the  court  below  be  correct,  and  the 
pov%-er  rests  with  the  Secretary  to  establish 
hi^  own  test  and  law,  it  may  be  a  var^'ing 
*®'^t;;  this  would  seem  to  be  utterly  at  vari- 
•'^cs^  with  our  system  of  law. 

^iTick  Wo.  V.  Hopkins,  118  U.  S.  356,  30 
I^  ^d.  220,  6  Sup.  Ct.  Rep.  1004;  Baltimore 
V.  Kadecke,  40  Md.  217,  33  Am.  Rep.  239; 
I^i-iisville  &,  N.  R.  Co.  v.  Com.  99  Ky.  130, 
3^  L.R.A.  200,  69  Am.  St.  Rep.  457,  35 
S-  W.  129 ;  Chicago  &  N.  W.  R.  Co.  v.  Dey, 
1  I-.RA.  744,  2  Inters.  Com.  Rep.  325,  35 
*"*^U .  806. 

"^lie  Federal  courts  have  jurisdiction  to 
'^^'iew  the  decisions  of  the  executive  de- 
P^"»*tinents  on  questions  of  law  or  of  mixed 
i»Mr  and  fact,  though  no  right  of  review 
**    Expressly  given  by  statute. 

Mrisconsih  C.  R.  Co.  v.  Forsythe,  159  U. 

®'   46,  61,  40  L.  ed.  71,  76,  15  Sup.  Ct.  Rep. 

"i^f);  American   School  v.  McAnnulty,   187 

^-  S.  94,  108,  110,  47  L.  ed.  90,  96,  97,  23 

^^P-  Ct  Rep.  33;  Cosmos  Exploration  Co. 

^-  <iray  Eagle  Oil  Co.  190  U.  S.  301,  314,  47 

^'  ed.  1064,   1072.  23   Sup.   Ct.   Rep.    602; 

^^'irfenning  v.  Chicago,  St.  P.  M.  &  O.  R. 

^  1«3  U.  S.  321,  323,  41  L.  ed.  1?5,  176, 

S*  h.  ed. 


16  Sup.  Ct.  Rep.  1018;  Johnson  ▼.  Drew, 
171  U.  S.  03,  100,  43  L.  ed.  88,  01,  18  Sup. 
Ct.  Rep.  800;  Hardin  v.  Jordan,  140  U.  S. 
377,  401,  35  L.  ed.  431,  440,  11  ^up.  Ct 
Rep.  808,  838;  Williamson  v.  United  Stotes, 
207  U.  S.  425,  462,  52  L.  ed.  278,  297,  28 
Sup.  Ct  Rep.  163;  United  States  v.  United 
Verde  Copper  Co.  106  U.  S.  207,  214,  216, 

40  L.  ed.  440,  452,  453,  24  Sup.  Ct  Rep.  222. 
Due  process  of  law  is  a  law  which  hears 

before  it  condemns;  which  proceeds  upon 
inquiry,  and  renders  judgment  only  after 
trial. 

Hovey  v.  Elliott,  167  U.  S.  418,  42  L.  ed. 
221,  17  Sup.  Ct.  Rep.  841. 

Parties  are  entitled  to  a  fair  hearing  be- 
fore judgment,  not  merely  to  an  oppor- 
tunity to  convince  a  judge  who  had  al- 
ready prejudged  the  case. 

Stitzcl  8  Estate,  221  Pa.  230,  18  L.R.A. 
(N.S.)  284,  70  Atl.  749;  Reynolds  v.  United 
States,  98  U.  S.  145,  154,  25  L.  ed.  244, 
246. 

This  court  has  a  number  of  times  estab- 
lished the  rule  as  to  whether  a  bridge  it 
or  is  not  an  unreasonable  obstruction  to 
navigation,  and  there  has  been  no  varia- 
tion in  that  rule  in  all  the  cases  where  the 
question  was  raised. 

Pennsylvania  v.  Wheeling  k  B.  Bridge 
Co.  13  How.  518,  591,  14  L.  ed.  249,  280; 
Escanaba  &  L.  M.  Transp.  Co.  v.  Chicago, 
107  U.  S.  678,  682,  27  L.  ed.  442,  444,  2 
Sup.  Ct.  Rep.  185;  Newport  &  C.  Bridge 
Co.  V.  United  States,  105  U.  S.  470,  493, 
496,  26  L.  ed.  1143,  1151,  1152;  Huse  y. 
Glover,  119  U.  S.  543,  547,  30  L.  ed.  487, 
489,  7  Sup.  Ct  Rep.  313;  Oilman  v.  Phila- 
delphia, 3  Wall.  713,  729,  18  L.  ed.  06, 
100;  Cardwell  v.  American  River  Bridge 
Co.  113  U.  S.  205,  209,  28  L.  ed.  959,  960, 
5  Sup.  Ct.  Rep.  423;  Mississippi  &  M.  R. 
Co.  V.  Ward,  2  Black,  485,  494,  495,  17  L. 
ed.  311,  315,  316;  Monongahela  Nav.  Ca 
V.  United  States,  148  U.  S.  325,  37  L.  ed. 
467,  13  Sup.  Ct.  Rep.  622;  Lake  Shore  ft 
M.  S.  R.  Co.  v.  Ohio,  165  U.  S.  365,  368, 

41  L.  ed.  747,  748,  17  Sup.  Ct  Rep.  357. 
There   is  no  place  in  our  constitutional 

system  for  the  exercise  of  arbitrary  power, 
and  if  the  Secretary  has  exceeded  the  au- 
thority conferred  upon  him  by  law,  then 
there  is  power  in  the  courts  to  restore  the 
status  of  the  parties  aggrieved  by  such  un- 
warranted  action. 

Garfield  v.  United  States,  211  U.  S.  240, 
262,  53  L.  ed.  168,  174,  29  Sup.  Ct  Rep. 
62. 

If  the  act  of  1899  should  be  so  construed 
as  to  authorize  the  Secretary  of  War  to 
apply  his  own  rule  in  determining  whether 
a  bridge  was  an  unreasonable  obstruction 
to  navigation,  and  that  rule  was  different 
from  the  rule  established  in  the  Escanaba 
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TranBportation  Case,  then  the  act  of  Con-  Monongahela  Nav.  Co.  v.  United  States, 

gress  was  unconstitutional,  because  it  vests  148  U.  S.  312,  37  L.  ed.  403,  13  Sup.  Ci. 

in  one  and  the  same  person  the  legislative  Rep.  622;   West   Chicago  Street  R.   Co.  v. 

power  to  make  the   law  and   the   judicial  Illinois,  201  U.  S.  500,  50  L.  ed.   845,  20 

power  to  determine  whether  the  defendant  Sup.  Ct.  Rep.  518. 

had  violated  the   law;    and   this  is   incon-  Pennsylvania  has  never  complained  that 

sistent  with  our  theory  of  government.  the   bridge   company    had    disregarded    the 

Wong  Wing  v.  United  States,  163  U.  S.  terms  of  its  charter  forbidding  interference 

228,  237,  41  L.  ed.   140,  143,   16  Sup.  Ct.  with   navigation,   and   this,   so   far   as   the 

Rep.  077;   United  States  ex  rel.  Turner  v.  charter   is  concerned,   is  conclusive  on  the 

Williams,   394  U.   S.  279,  291,   295,  48  L.  United  SUtes. 

ed.   979,   984,  986,   24   Sup.   Ct.   Rep.  719;  People  v.  Rensselaer  &  S.  R,  Co.  15  Wend. 

Interstate  Commerce  Commission  v.  Brim-  131,  30  Am.  Dec.  33;  Wilson  v.  Black  Bird 

son,   154   U.   S.   447,   485,   38   L.  ed.   1047,  Creek  Marsh  Co.  2  Pet.  250,  7  L.  ed.  414; 

1060,  4  Inters.  Com.  Rep.  545,  14  Sup.  Ct.  Willamette  Iron  Bridge  Co.  ▼.  Hatch,   125 

Rep.    1125;    Chicago,   M.   k  St.   P.   R.   Co.  U.  S.  2,  31  L.  ed.  030,  8  Sup.  Ct.  Rep.  811; 

V.  MinnesoU,  134  U.  S.  438,  457,  33  L.  ed.  Lake   Shore  &  M.  S.  R.   Co.  v.   Ohio,   105 

970,  980,  3  Inters.  Com.  Rep.  209,  10  Sup.  U.  S.  365,  41  L.  ed.  747,  17  Sup.  Ct.  Rep. 

Ct.  Rep.  462,  702;   Rosenberger  v.  Harris,  357;   Gilman  v.  Philadelphia,  3  Wall.  713, 

supra.  18  L.  ed.  96;  Mobile  County  v.  Kimball,  102 

If  the  statute  is  construed  as  was  done  U.  S.  697,  26  L.  ed.  238. 

in  the  court  below,  and  the  Secretary  makes  a  i--:*  «    n          i    »                         j    av^ 

.,      ,            J   XV             1-       •*  *     4.i^  *-  *-  Solicitor    General    Bowers    argued    the 

the  liiw  and  then   applies   it  to   the   facts  ^^„_^  ^^.  -i   .       i    •  /  /      j  /     i     *  •     ^ 

,   ^     ,,      ,    .J       fu       'x   •                x-A  cause  and  filed  a  brief  for  defendant  in  er- 
and  finally  decides,   then  it  is  unconstitu- 
tional because  it  does  not  furnish  an  ulti-  „'.,           i  •*.'£»    *                            v  ^      ji 
....             4.     t      ±1.     u--j^  When    plaintiff   m   error   was   chartered 

mate  resort  to  the  courts  for  the  bridge ,      i.       .*    u  -j  u    i*  ai          1 1- 

I-        1.  -J       •    XL      X      J  ^^^  when  its  bridge  was  built  the   public 

owner  whose  bridge  is  threatened.  i      j                   j                   a*        r  i             j 

p  hi*     n      *       H               r            104  I J  *"®*"y  possessed,  as  a  matter  of  law,  and 

S.  5ro]\s  Tel   UoT.  24  Sup"*Ct.   Rep!  ^^^7  ^t^  ""«*  had-«;rtai„ly  afiainst  the 

789;  Wong  Wing  v.  United  States;  United  P'""*'*'  !"  *""'—"";"  "*'    %     ""*  * 

SUtea  ex  rel    Turner  v    Williama-    Inter-  «™P™'e  *•»«  Monongahela  river  for  navigm. 

^  ^     ^                  ^                           n* .  tion  which  belong  to  the  public  m  navigable 

state    Commerce    Commission    v.    Brimson;  n           j       A.-            •    j-  ^i 

i-ii  •           ^j^    iL  oi.    -n    n    ^          •»#•          A  rivers  generally ;  and  so  this  case  is  directly 

Clucago.  M,  &  St.  P.  R.  Co.  v.  Minnesota;  within  Union  Bridge  Co.  v.  United  SUtes, 

and  Rosenberger  y.  Harns,  supra.  ^^^  ^    g    3       ^/j^  ^            2^            ^^ 

If,  on  the  contrary    the  SecieUry  must  3,       ^^.^^   p^„^,   ^    ^    j^J.      , 

follow  the  rule  established  by  th.s  court  in  ^.^                 ^^^^  ^    CConner,  8  Watt^ 

the  Escanaba  Case,  then  the  Secietaor  acts  ^^^^.^  ^  ^           ^2  p^  242;  People  y. 

.n  a  Jiidical  capacity,  and  the  act  is  un-  q^^^^        43  5,,^.  050;  Pierrepont  v.  Love- 


constitutional  because  it  dclogatos  to  him  a  ^^  j^  ^  ^10;  SUte  y.  Dibble,  49  N.  C. 

judical  power,  and  gives  him  power  to  de-  '                     jj       jj^^  q^,^^„^  ^ 

cid-  questions  of  law   which  decision  of  the  ^  ^   Drainage  Commission.  197  U.  S.  453. 

Soeictary  the  court  below  held  to  be  final.  '^S  Sup.  Ct.  Rep.  471 ;  Dupan 

ooley.  Const.  L.m.  7th  ed  883  and  note;  '       ^^              |^  j,^   ^ 

Dill.  Mun.  Corp  4th  ed.T  374;  VVood.Nuis-  f-                      ^    MinnesoU.  208   U. 

aiK-..    S8  22.  483   493;  Irostburg  y.  H.tch-  ^   ^3     ^3     ^^' 

ins:    Jlntton  v.   Camden;    Teass  v.   St.   Al-  t>        045 

bails?:    IVople  ex   rel.  Copcutt  v.   Board  of      *P*         \     t  r*  1 .   j 

Health.    Yates  v    Milwaukee-    and  Missis-  ^^®  ^'^^  ^^  Congress  properly  may,   and 

Hcallli\ates  V.  Milwaukee     ana  Aiissis  .^  ^^^^             ^^^^  ^^^  SecreUry  of  War's 

sippi  &  M.  R.  Co.  V.  Ward, — supra.  •    .  •               ,     •        au  a   xt     u  -j 

V,,     .  .,        .      .       Al.    e I «  «#  \xT^^  decision   conclusive    that   the   bridge   is   an 

ilic  failure  to  obey  the  Secretary  of  War  ui       u  a      a-          -01  •  a-^   • 

.  ,     ,  ,                '      n  unreasonable  obstruction.     Plaintiff  m   er- 

is  piinislicd  by  excessive  nnes.  ,     ,  .  1  a  a        a       au  a     -a*  -  u^ 

,'  ...             V,        ij  A  J  r.       n^    010  TT  ror  had  no  right  to  retry  that  question  be- 

Wiloox  V.  Consolidated  CJas  Co.  212  U.  ©                  .y            1 


was  not  merely  e.Kecutivc.  J^»'«^?^  ^«»-  ^3  How.  518,  14  L.  ed.  249. 

United  States  v.  Matthews,  146  Fed.  30G ;  '^he  bridge  never  became,  in  a  logal  view. 

United    States   v.   Ormsbee,    74    Fed.    207 ;  part  of  the  national  road  from  Cumberland, 

United  States  v.  Grimaud»  170  Fed.  205.  Maryland;  and  if  it  had,  the  order  of  iks 

The    act    is    unconstituti.  :  ;il    ])ocau8e    it  Secretary    of    War,    requiring    changes    in 

really    takes    private    pi'>;i;Mt>    for    public  the  bridge  for  avoidance  of  obstruction  of 

use  without  compensiili  mi.  navigation,  would  still  be  valid. 
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Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200 
U.  8.  561,  586,  50  L.  ed.  596,  606,  20  Sup. 
Ot  Bep.  341,  4  A.  ft  £.  Ann.  Cas.   1175; 

Korthern  P.  R.  Co.  v.  Minnesota,  208  U. 

8.  583,  52  L.  ed.  630,  28  Sup.  Ct.  Bep.  341 ; 

l^ew  Orleans  Gaslight  Co.  v.  Drainage  Com- 

sniaaion,  supra. 

Mr.  Justice  Harlan  delivered  the  opinion 
<»f  the  court: 

This  is  a  criminal  information  by  the 
United  States  under  %  18  of  the  river  and 
Saarbor  act  of  March  8d,  1899,  against  the 
^president,  managers,  and  company  of  the 
AConongahela  Bridge  Company,  a  PennsyU 
^ania  corporation. 

That  section  is  as  follows:  "That  when- 
^^ver    the    Secretary    of    War    shall    have 
^€iod  reason  to  believe  that  any  railroad  or 
S.  86]  *other  bridge  now  constructed, or  which 
hereafter  be  constructed,  over  any  of  the 
mgable  water  ways  of  the  United  States, 
tn  unreasonable  obstruction  to  the  free 
navigation  of  such  waters,  on  account  of 
insufficient  height,  width  of  span,  or  other* 
wise,  or  where  there  is  difficuity  in  passing 
the  draw  opening  or  the  draw  span  of  such 
bridge  by  rafts,  steamboats,  or  other  water 
craft,  it  shall  be  the  duty  of  the  said  Secre- 
tary, first  giving  the  parties  reasonable  op- 
portunity to  be  heard,  to  give  notice  to  the 
persons  or  corporations  owning  or  control- 
ling such  bridge  so  to  alter  the  same  as  to 
render  navigation  through  or  under  it  rca- 
wnably  free,  easy,  and  unobstructed;  and, 
in  giving  such  notice,  he  shall  specify  the 
changes  recommended  by  the  Chief  of  En-* 
gineers,  that  arc  required  to  be  made,  and 
shall  prescribe,  in  each  case,  a  reasonable 
time  in  which  to  make  them.     If,  at  the 
end  of  such   time,   the  alteration   has   not 
*>een  made,    the    Secretary    of    War    shall 
forthwith  notify  the  United  States  district 
attorney    for    the    district    in    which    such 
J>ridge  is  situated,  to  the  end  that  the  crim- 
inal procec<lingR  hereinafter  ineiitioned  may 
^  taken.     If  the  persons,   corporation,  or 
*«*ociation  owning  or  controlling  any  rail- 
ro*d  or  other  bridge  shall,  after  receiving 
notice  to  that   effect,  as   hereinbefore    re- 
quired, from    the    Secretary    of    War,   and 
within  the  time  prescribed  by  him,  wilfully 
^*il  or  refuse  to  remove  the  same,  or  to 
comply  with  the  lawful  order  of  the  Secre- 
^'y  of  War  in  the  premises,  such  persons, 
«OT>oration,  or  association  shall  be  deonied 
guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  a  fine  not  ex- 
ceeding five    thousand    dollars;    and    every 
"^th  such  persons,  corporation,  or  assootn- 
tios  ^\i  remain  in  default  in  respect  to 
*^>«i«iBoval  or  alteration  of  such  bridge  shall 
**  <lee]iied  a  new  oflTense,  and  subject  the 
P^^Bons,  corporation,  or  association  so  of- 


fending  to  the  penalties  above  prescribed: 
Provided,  That  in  any  case  arising  under 
the  provisions  of  this  Action  an  appeal  or 
writ  of  efror  may  be  taken  from  the  dis- 
trict courts  or  from  the  existing  circuit 
courts  direct  to  the  Supreme  Court,  either 
by  the  United  States  or  by  the  defendants.** 
30  SUt.  at  L.  1121,  1153,  chap.  425,  U.  S. 
Comp.  Stat.  1901,  p.  3545. 

*The  jury  returned  a  verdict  of  guil-  [187 
ty,  and  a  motion  in  arrest  of  judgment  was 
made  upon  various  grounds,  the  principal 
one  being  that  the  section  of  the  above  act 
of  1899  was  unconstitutional,  null,  and  void. 
That  motion  was  denied,  and  a  motion  for 
new  trial  having  been  overruled,  the  defend- 
ant was  adjudged  to  pay  to  the  United 
States  a  fine  of  $1,000  and  the  costs  of 
prosecution.  From  that  judgment  the  case 
comes  directly  to  this  court  under  the  au- 
thority of  the  proviso  in  the  above  act. 
§  18. 

It  is  essential  to  a  clear  understanding 
of  the  questions  raised  by  the  bridge  com- 
pany that  we  state  certain  facts  disclosed 
by  the  record. 

The  bridge  company  was  incorporated  un- 
der an  act  passed  by  the  general  assembly 
of  Pennsylvania  in  1830;  and  in  1833,  by 
authority  of  that  commonwealth,  it  con- 
structed the-  bridge  in  question  over  the 
Monongahela  river.  The  structure  is  known 
as  the  Brownsville  bridge,  between  the 
towns  of  West  Brownsville  and  Bridgeport. 
The  charter  of  the  company  provided, 
among  other  things,  that  "the  erection  of 
said  bridge  shall  not  obstruct  the  naviga- 
tion of  said  river  so  as  to  endanger  the 
passage  of  rafts,  steamboats,  or  other  wa- 
ter craft."    Pa.  Laws  1829-30,  p.  105. 

On  the  29th  of  April,  1903,  the  Secretary 
of  War,  Mr.  Root,  was  petitioned  by  numer- 
ous companies  and  individuals  to  have  an 
investigation  made  of  the  bridge  "as  to  its 
obstruction  of  navigation,"  and  if  it  was 
found  to  be  an  obstruction  of  that  cliarac 
tcr,  "to  have  the  means  provided  to  compel 
it  to  be  raised  or  equipped  in  such  a  way 
to  relieve  river  people  from  the  obstruction, 
making  the  height  necessary  to  allow  free 
navigation."  The  petition  jiroceeded;  "The 
coal  in  pools,  one,  two,  three  and  four  below 
15rownsviIle  has  been  practically  exhausted, 
and  the  Pittsburg  district  will,  at  no  dis- 
tant date,  be  forced  to  get  its  supply  above 
Brownsville,  in  the  fifth  pool.  The  peti- 
tioners recognize  how  impossible  it  will  bo 
to  build  or  improve  lock  No.  3  unless  the 
elevation  of  the  Brownsville  bridge  be  made 
at  once."  This  petition  was  •referred  [188 
by  the  chief  of  Engineers  to  Major  Sibert  of 
the  Corps  of  Engineers,  for  investigation  and 
report.  The  latter  oilicer  reported,  among 
other  facts,  that  "•    •    •    4.  The  height  of 

4^% 


188-190 


SUFBEME  Ck)UBT  OF  THE  UNITED  STATES. 


Oct.  Tebic* 


this  bridge  is  such  that  the  average  of  the 
boats  engaged  in  interstate  commerce  l)C- 
tween  the  states  referred  to  above  [Penn- 
sylvania and  West  Virginia]  are  prevented 
from  passing  under  the  bridge  at  a  stage  of 
water  materially  less  than  that  which  floods 
the  walls  of  the  locks  of  the  Monongalicla 
river.  5.  A  bridge  that  prevents  the  use  of 
the  locks  owned  by  the  government  of  the 
United  States  until  the  same  are  placed  out 
of  service  by  means  of  high  water  is,  in 
the  opinion  of  this  office,  an  unrcasonnhic 
obstruction  to  navigation.  ...  7.  This 
bridge  is  an  old,  covered,  wooden  bridge, 
constructed  some  time  between  1830  and 
1840.  8.  In  the  opinion  of  this  office,  this 
bridge  is  one  that  certainly  requires  action 
under  §  18,  river  and  harbor  act  of  March 
3,  1899.  9.  It  is  therefore  respectfully  re- 
commended that  it  be  proceeded  against  in 
the  manner  specified  under  the  law  re- 
ferred to  al)ove,  both  on  account  of  insufTi. 
cient  height  and  length  of  spun,  and  that, 
in  the  notice  for  a  hearing  in  the  case  of 
this  bridge,  the  changes  proposed  be  such  as 
to  give  a  least  clearance  52  feet  under  a 
channel  span  of  400  feet  wide;  the  length 
of  side  spans  to  be  determined  from  the  de- 
velopments at  the  hearing.  It  is  considered 
that  one  and  one-half  years  is  a  reasonable 
time  in  which  to  make  the  necessary 
changes  in  this  bridge."  The  Chief  of  En- 
gineers indorsed  that  report  and  recom- 
mended that  the  papers  be  returned  to  Ma- 
jor Sibert,  with  instructions  to  hold  a  pub- 
lic hearing,  after  due  notice  to  interested 
parties,  as  required  by  the  law  and  the 
orders  of  the  War  Department. 

Under  date  of  May  23d,  1904,  Major  SU 
bert  made  a  report  to  the  Chief  of  Engi- 
neers, from  which  it  appears  that  the  par- 
ties interested  were  given  a  hearing,  all  par- 
ties being  present.  That  report  stated:  "3. 
These  hearings,  as  this  office  understands  it, 
were  held  for  the  purpose  of  securing  and 
forwarding  such  information  as  would  en- 
able the  Secretary  of  War  to  decide  wheth- 
er or  not  there  is  good  reason  to  believe 
189]  that  the  *bridge  in  question  is  an  un- 
reasonable obstruction  to  navigation.  4. 
Stripped  of  all  unnecessary  verbiage  the 
question  for  determination  is:  Is  there  good 
reason  to  believe  that  a  bridge  that  prevents 
the  better  class  of  towboats  actually  navigat- 
ing the  Monongahela  river,  the  commerce  of 
which  stream  is  about  10,000,000  tons  an- 
nually, from  passing  under  it  for  17.7  days 
j)er  year,  and  prevents  the  packets  actually 
navigating  snid  stream  from  passing  under 
it  for  52.1  days  per  year,  all  as  determined 
by  the  ofTicial  records  kept  by  the  United 
States,  an  unreasonable  obstruction  to  navi- 
gation? The  above  days  are  days  that  the 
boats  iu  question  cannot  pass  under  the 
440. 


bridge,  but  can  pass  through  the  locks  that 
the  government  of  the  United  States  has 
provided  for  their  use.  Would  a  railroad 
company  consider  that  there  was  good  rea- 
son to  believe  that  its  traffic  was  unreason- 
ably  obstructed  by  another  highway  if  its 
passenger  and  express  business  were  abso- 
lutely stopped  for  52.1  days  per  year  and 
its  freight  buiiiness  so  stopped  for  17.7  days 
per  year,  when  the  same  could  be  overcome 
at  a  reasonable  cost  to  the  obstructing 
highway,  which  latter  highway  was  the 
last  built?  .  .  .  This  oflice  is  of  the 
opinion  that  the  following  should  constitute 
the  grounds  upon  which  a  conclusion  should 
be  reached  as  to  whether  or  not  any  par- 
ticular bridge  imreasonably  obstructs  navi- 
gation:  1st.  Every  bridge  should  be  so  con- 
structed as  to  permit  the  passage  under  it 
or  through  it,  with  reasonable  safety,  of  the 
average-sized  boat  actually  navigating  the 
stream,  at  all  practical  stages  of  water. 
2d.  Any  bridge  that  does  not  permit  the 
passage  of  such  boat  at  such  stages  of  wa- 
ter needlessly  obstructs  the  use  of  the  river 
highway,  and  exists  under  conditions  that 
are  not  reasonable,  since  it  is  impracticable 
to  raise  or  lower  a  stream,  and  it  is  always 
practicable  to  either  build  a  bridge  high 
enough  and  of  sufficient  width  of  span  to 
allow  the  passage  of  such  boats  at  such 
times  as  mentioned  above,  or  to  place  a 
draw  in  the  bridge.  3d.  Where  the  topo- 
graphical conditions  are  such  that  bridges 
can  be  made  of  such  heights,  without  pro- 
hibitive cost,  as  to  permit,  at  all  navigable 
stages  of  *  water,  the  passage  of  boats  [190 
best  suited  to  the  river  commerce,  it  is  for 
the  best  interest  of  both  the  land  traffic  and 
the  river  traffic  that  bridges  be  so  con- 
structed.  .  .  .  Based  upon  the  forego, 
ing,  the  essential  features  of  which  are  the 
facts  that  towboat  navigation  with  the 
better  class  of  boats  actually  in  use  is  pre- 
vented for  17.7  days  of  the  year  from  pass- 
ing under  this  bridge  when  the  same  couhl 
pass  through  the  locks  Congress  has  pro. 
vided  for  such  navigation,  and  that  the 
packets  actually  navi;^ating  this  stream  are 
prevented  from  passing  under  this  bridge 
at  such  time  for  52.1  days  in  the  year,  and 
from  the  fact  that  Congress  has  8p(H:ified 
in  the  two  acts  passed  in  the  present  year 
that  a  least  clearance  of  54  feet  is  needc<l 
for  the  navigation  of  this  pool,  whereais  the 
bridge  in  question  has  only  40.2  feet,  this 
oflice  is  of  the  opinion  that  there  is  goo<l 
reason  to  believe  that  the  bridge  owne<l 
by  the  Monongahela  Bridge  Company,  at 
Brownsville,  Pennsylvania,  is  an  unreason- 
able obstruction  to  navigation,  and  therefore 
respectfully  recommends  that  the  Mononga- 
hela Bridge  Company  ((Jcorge  W.  l^nhart, 
president,     Brownsville,    Pennsylvania,     be 
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given  notice  to  make  the  following  changes 
in  its  bridge  crossing  the  Monongahcla  riv- 
er at  BroMmsville,  Pennsylvania,  on  or  be- 
fore   August    1,    1905,    to   wit:    That    the 
bridge  be  so  altered  as  to  give  a  channel 
span  of  not  less  than  390  feet  in  length 
l>etween  the  face  of  the  right  abutment,  as 
jQow  located,  and  the  center  of  the  pier;  and 
^at   the   said   channel   span   shall   give   o 
clearance  height  at  the  left,  or  pier,  end,  of 
Kiot  leas  than  52  feet,  and  at  the  right,  or 
flkbutment,  end,   of  not   less   than    54    feet 
flkbove  the  fourth  pool  of  the  Monongahela 
river.    This  will  permit  of  the  construction 
cjf  the  bridge  in  accordance  with  plan  as 
shown  in  sheet  3,  exhibit  B,  submitted  by 
^he  bridge  company." 

The  Chief  of  Engineers  concurred  in  the 
'views  expressed  and  conclusions  reached  by 
Jblajor  Sibert,  and  recommended  that  notice 
l>e  served  accordingly. 

Subsequently,  August  10th,  1904,  the  Sec- 
retary of  War,  Mr.  Taft,  issued  the  follow, 
ing  oflTicial  notice,  addressed  to  the  bridge 
191]  company:  •"Whereas,  the  Secretary  of 
War  has  good   reason  to  believe  tha>t  the 
bridge  of  the  Monongahela  Bridge  Company 
across   the   Monongahela   river,   at   Bridge 
•treet,  in  the  borough  of  Bridgeport,  Pennsyl- 
vania, and  commonly  known  as  the  Browns- 
viiie  bridge,  is  an  unreasonable  obstruction 
^  the  free  navigation  of  the  said  Mononga- 
^lik  river  (which  is  one  of  the  navigable  wa- 
f^i"  'Ways  of  the  United  States),  on  account  of 
insialficlent  height  and  length  of  span;  and 
whereas,   the    following   alterations,    wliich 
^^^e  been   recommended   by   the   Chief   of 
^^ineers,  are  required  to  render  navigation 
und^f  it  reasonably  free,  easy,  and  unoh- 
atxn^cted,  to  wit:  so  alter  said  bridge  as  to 
S}^^    a  channel  span  of  not  less  than   390 
^«©t   in  length  between  the  face  of  the  right 
*^**t-ment,  as* now  located,  and  the  center 
^^  ^t)e  pier;  and  that  the  said  channel  spnn 
•ha.ll  give  a   clearance  height  of  not   less 
tha.Ti  52  feet  above  the  fourth  pool  of  the 
Monongahela  river;  and  whereas,  to  August 
^>    ^005,  is  a  reasonable  time  in  which  to 
^'^^i"  the  said  bridge,  as  described  above: 
^^^'^^t  therefore,  in  obedience    to,    and    by 
virt.vie  of,  §  18  of  an  act  of  Congress  of  the 
United  SUtes,  entitled,  *An  Act  Making  Ap- 
P^'^priations   for   the   Construction,   Repair, 
an^    Preservation  of  Certain  Public  Works 
o^  Hivers  and  Harbors,  and  for  Other  Pur- 
po^8,'  approved  March  3,  3899,  I,  William 
H-  Taft,  Secretary  of  War,  do  hereby  notify 
tbe  8ald  Monongahela  Bridge  Company  to 
ftlter  the  said  bridge  as  described  above,  and 
pf^scribe  that  said  alterations  shall  be  mndr 
a«^  completed  on  or  before  August  1, 1905." 
Tnis  notice  was  duly  served  August  15th, 
^^^4,  on  the  bridge  company,  and  the  com- 
54  L.  cd. 


pany  failed  to  comply  with  the  direction 
given  by   the   Secretary   of   War. 

Thereupon  the  present  information  was 
filed,  charging  the  bridge  company  with  hav- 
ing wilfully  failed,  refused,  and  neglected  to 
comply  with  the  above  order  of  the  Secre- 
tary of  War. 

In  view  of  this  statement,  an  extended 
examination  of  the  authorities  would  seem  to 
be  unnecessary;  for  substantially  *all  [192 
the  material  questions  raised  on  this  writ 
of  error  are,  we  think,  concluded  by  former 
decisions  cited  in  the  margin.f 

This  court  has  heretofore  held,  upon  full 
consideration  and  after  an  examination  of 
the  adjudged  cases: 

1.  That  the  18th  section  of  the  river  and 
harbor  act  of  March  3d,  1899,  could  not 
reasonably  be  taken  as  a  delegation  of  leg- 
islative and  judicial  power  to  an  executive 
department  of  the  government;  that  the 
statute  did  not,  in  any  real,  constitutional 
sense,  delegate  to  the  Secretary  of  War  any 
power  that  must,  under  our  system  of  gov- 
ernment, be  exclusively  exercised  either  by 
the  legislative  or  judicial  branch  of  the  gov. 
ernment;  that,  under  its  paramount  power 
to  regulate  commerce  on  and  over  the 
navigable  waters  of  the  United  States,  Con- 
gress could  require  that  such  waters  be 
freed  from  unreasonable  obstructions  to 
navigation;  that  the  statute  in  effect  pre- 
scribed the  general  rule,  applicable  to  all 

tUnion  Bridge  Co.  v.  United  States,  204 
U.  S.  369,  51  L.  ed.  528,  27  Sup.  Ct.  Rep. 
367;  The  Aurora  v.  United  States,  7  Crancfi, 
382,  3  L.  ed.  378;  Wayman  v.  Southard,  10 
Wheat.  1,  6  L.  ed.  253;  Marshall  Field  k 
Co.  V.  Clark,  143  U.  S.  649,  36  L.  ed.  294,  12 
Sup.  Ct.  Rep.  495;  Cincinnati,  W.  &  Z.  R. 
Co.  V.  Clinton  County,  1  Ohio  St.  77 ;  Moers 
V.  Reading,  21  Pa.  188;  Locke's  Appeal,  72 
Pa.  491,  498,  13  Am.  Rep.  716;  Butter- 
flcld  V.  Stranahan,  192  U.  S.  470,  48  L.  ed. 
525,  24  Sup.  Ct.  Rep.  349;  Gibbons  v.  Oi;den, 
9  Wheat.  1,  6  L.  ed.  23;  Gibson  v.  United 
States,  166  U.  S.  269,  41  L.  ed.  996,  17  Sup. 
Ct.  Rep.  578;  Scranton  v.  Wheeler,  179  U. 
S.  141,  45  L.  ed.  126,  21  Sup.  Ct.  Rep.  48; 
New  Orleans  Gaslight  Co.  v.  Drainage  Com- 
mission, 197  U.  S.  453,  49  L.  ed.  831,  25 
Sup.  Ct.  Rep.  471;  Chicago,  B.  &  Q.  R.  Co. 
V.  Illinois,  200  U.  S.  561,  50  L.  ed.  596,  26 
Sup.  Ct.  Rep.  341,  4  A.  &  E.  Ann.  Cas.  1175; 
West  Chicago  Street  R.  Co.  v.  Illinois,  201 
U.  S.  606,  50  L.  ed.  845,  26  Sup.  Ct.  Rep 
518;  Dugan  v.  Bridge  Co.  27  Pa.  303,  67  Am. 
Dec.  464 ;  Cooke  v.  Boston  &  L.  R.  Corp.  1 33 
Mass.  185;  Lake  Erie  A  W.  R.  Co.  v.  Clug- 
gish,  143  Ind.  347,  42  N.  E.  743;  Lake  Erie 
&  W.  R.  Co.  V.  Smith,  61  Fed.  885;  Indiana 
ex  rel.  Muncie  v.  Lake  Erie  &  W.  R.  Co.  83 
Fed.  284,  287;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Taylor,  210  U.  S.  281,  52  L.  ed.  1061,  28 
Sup.  Ct.  Rep.  616;  Northern  P.  R.  Co.  v. 
•Minnosota.  208  U.  S.  583,  52  L.  ed.  630,  28 
Sup.  Ct.  Rep.  341. 
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navigable  waters,  that  free  navigation 
should  not  be  hampered  by  unreasonable 
obstructions  arising  from  bridges  of  insuffi- 
cient height,  width  of  span,  or  other  de- 
fects ;  that  instead  of  exerting  its  power  by 
direct  legislation  in  each  case  of  a  bridge 
alleged  to  constitute  an  unreasonable  ob- 
struction to  navigation,  Congress  charged 
the  Secretary  of  War  with  the  duty  of  as- 
certaining, in  each  case,  upon  notice  to  the 
parties  concerned,  whether  the  particular 
19S]  *bridge  came  within  the  general  rule 
prescribed;  that  any  other  method  was  im- 
practicable, in  view  of  the  vast  and  varied 
interests  of  the  nation,  requiring  legislation 
from  time  to  time;  that  the  Secretary  of 
War,  proceeding  under  the  act  of  1809. 
could  not  be  said  to  exercise  strictly  legis- 
lative or  judicial  power  any  more  than 
when,  upon  investigation,  the  head  of  a 
department  ascertains,  under  the  direction 
of  Congress,  whether  a  particular  applicant 
for  a  pension  belonged  to  a  class  of  per- 
sons who,  under  a  general  rule  prescribed 
by  Congress,  were  entitled  to  pensions;  and 
that  a  denial  to  Congress  of  authority,  un- 
der the  Constitution,  to  delegate  to  an  ex- 
ecutive department  or  officer  the  power  to 
determine  some  fact  or  some  state  of  things 
upon  which  the  enforcement  of  its  enactment 
may  depend,  would  often  render  it  impossi- 
ble or  impracticable  to  conduct  the  public 
business,  and  to  successfully  carry  on  the 
operations  of  the  government. 

2.  That  the  act  of  1899  did  not  invest  the 
Secretary  of  War  with  arbitrary  power  in 
the  premises,  since,  in  reference  to  any 
bridge  alleged  to  constitute  an  unreasonable 
obstruction  to  navigation,  he  was  bound, 
before  making  any  decision  or  taking  final 
action,  to  notify  the  parties  interested  of 
any  proposed  investijjntion  by  him,  give 
them  an  opportunity  to  be  heard,  and  allow 
reasonable  time  to  make  such  alterations  ns 
he  found  to  be  necessary  to  free  navigation. 

3.  That  to  require  alterations  or  changes 
in  a  particular  bridge,  within  a  specified 
time,  and  after  the  parties  have  been  heard, 
was  not  such  a  taking  of  private  property 
for  public  use  as  must,  under  the  Consti- 
tution, be  preceded  by  the  making  of  or 
sufficiently  securing  compensation  to  the 
owners  of  the  bridge. 

Although  the  Brownsville  bridge  was  orig- 
inally constructed  under  the  authority  of 
the  commonwealth  of  Pennsylvania,  and  may 
not,  at  the  date  of  its  erection,  have  been 
an  illegal  structure  or  an  unreasonable  ob- 
struction to  navigation  in  the  condition,  at 
that  time,  of  conunerce  and  navigation  on 
the  Monongahela  river,  the  bridge  must 
194]  be  taken  as  having  been  *construct- 
ed  with  knowledge,  on  the  part  of  all, 
of  the  paramount  power  of  Congress  to  rcg- 
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ulate  commerce  among  the  states,  and  sub- 
ject to  the  condition  or  possibility  that 
Congress  might,  at  some  time  after  its 
construction,  and  for  the  protection  or  bene- 
fit of  the  public,  exert  its  constitutional 
power  to  protect  free  navigation  as  it  then 
was  against  unreasonable  obstructions;  that 
the  mere  silence  of  Congress,  and  its  fail- 
ure to  directly  interfere  and  prevent  the 
original  construction  of  the  bridge,  under  the 
authority  of  Pennsylvania,  imposed  no  con- 
stitutional obligation  on  the  United  States 
to  make  compensation  for  subsetiueut 
changes  or  alterations  which  the  public 
good  in  its  judgment,  required  to  be  made. 

The  adjudged  cases  fully  sustain  the  judg- 
ment of  the  court  below.  We  are  asked  to 
consider  whether  the  opinion  in  Union 
Bridge  Co.  v.  United  States,  204  U.  S.  364, 
51  L.  ed.  523,  27  Sup.  Ct.  Rep.  367,~tlie 
case  upon  which  the  government  mainly  re- 
lics,— should  not  be  modified.  We  perceive 
no  reason  for  so  doing.  We  adhere  to  what 
was  said  in  that  case. 

It  is  urgently  insisted  that  the  defendant 
did  not  have  such  a  hearing  as  it  was  en. 
titled  to  have  under  the  law  on  the  question 
whether  the  bridge  was  in  fact  an  unrea- 
sonable obstruction  to  navigation.  This  is 
a  mistake.  The  bridge  company  had  full 
notice  of  the  action  of  the  Engineer  olliccr, 
who,  under  the  order  of  the  Secretary  of 
War,  made  a  tentative  examination  of  tlie 
facts,  and  it  appeared  at  the- regular,  final 
hearing  before  tliat  officer,  with  liberty  to 
contest  the  facts  and  introduce  any  evi- 
dence pertinent  to  the  case.  It  does  not 
appear  that  it  offered  any  evidence  that 
was  rejected.  It  was  not  subjected  to  any 
mode  of  procedure  that  interfered  in  any 
degree  with  a  full  and  fair  disclosure  of 
the  material  facts.  The  Engineer  oflicor, 
after  the  hearing  before  him, — the  bridge 
company  being  represented  at  the  lu^ir- 
ing, — found  that  the  bridge  was  an  unrea- 
sonable obstruction  to  navigation.  He  re- 
ported to  the  Secretary  of  War  all  the 
facts  that  were  adduced  before  him,  and 
which  constituted  the  basis  of  his  conclu- 
sion. And  the  decision  of  the  Secretarv  was 
based  on  *the  facts  so  reported  to  him.  [195 
That,  it  must  be  assumed  on  this  rec«>rd. 
It  does  not  appear  that  the  Secretary  dis- 
regarded the  facts,  or  that  he  acted  in  an 
arbitrary  manner,  or  that  he  pursued  any 
method  not  contemplated  by  Congress.  It 
was  not  for  the  jury  to  weigh  the  evidence 
and  determine,  according  to  their  judgment, 
as  to  what  the  necessities  of  navigation 
required,  or  whether  the  bridge  was  an  un- 
reasonable obstruction.  The  jury  might  have 
differed  from  the  Secretary.  That  was  im- 
material; for  Congress  intended  by  its  legis- 
lation to  give  the  same  force  and  effect  to 
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1909.  Citizens'  Central  Nat.  Bank  v.  Appleton.  195,  196 

the  decision  of  tlie  Secretary  of  War  that  is   beyond    its   powers   under    the    national 

would  have  been  accorded  to  direct  action  banking  statutes. 

by  it  on  the  subject.     It  is  for  Congress,  ^^^1^^%^^^^  Ct-loosT  ^''°^''   ^^'  *'  *°   ^*' 

under    the    Constitution,    to    regtilate    tlic 

right    of    navigation    by    all    appropriate  [No.  113.] 

means,  to  declare  what  is  necessary  to  l)c 

<lone  in  order  to  free  navigation  from  ob-  Argued  January  27,  28,  1910.    Decided  Feb- 

fltmction,  and  to  prescribe  the  way  in  which  ruary  21,  1910. 

-fthe  question  of  obstruction  shall  be  deter- 

xnined.     Its  action  in  the  premises  cannot  _...  -,t^„^„  x     xi.     o  .-•       x     *  xi 

fee  reyised  or  ignored  by  the  court,  or  by  T   «w      ,  xr*"  v'  ^"^^'^'"^  j^'>Z    "n 

Juries,  except  that  when  it  provides  for  an  f   State  of  New  Yorlc  in  and  for  the  Coun- 

'f^      /. ..         #  XI      r    X  *•  ^     -J  ty  of  New  York,  to  review  a  ludcment  en- 

mnvestigation  of  the  facts,  upon  notice  and  .^     ,  x  x    xi  j  x      *  xi     .-•       t. 

m.       tT-        vr        Aix*       'XI  tered  pursuant  to  the  mandate  of  the  Court 

.lifter  hearing,  before  final  action  is  taken,  ,  ^         ^      *xi-xxx        i-.i.i-j  j 

-ehe  courts  <in  see  to  it  that  executive  of-  "^  Appeals  of  that  state  which  had  reversed 

«cers  conform  their  action  to  the  mode  pre-  *  J-dpn^nt  <>'  ^VT^I     ^"""T  1 

•cribcd  by  Congress.     Learned  counsel  for  ?''P'*'°.«  9°'''\  ^"^  ^V^^^^^^'  •'«™- 

-^vj^jx  X  X  ing  a  judgment  of  the  Supreme  Court  at 

■fche     defendant     suggests     some     extreme  «      .  i    m  v  u     j*      •      j  a 

__  ,       .       til  J       vx  Special    Term,    which    dismissed,    on    de- 

^sases,  showing  how  reckless  and  arbitrary      ^  *•       x  *  ' 

.  1.1   ,      .,  ..         ,  X.         m  murrer,   an   action  to   recover   from  a   na- 

KBight   be   the   action  of  executive   officers  ..       ,ui  *  -ji,.-* 

.^ Jf      ,.  J  X     #  o  XI  tional  bank  a  sum  of  money  received  by  it 

I>roceeding  under  an   act  of  Congress,  the        x#xi  j*i  ju     -« 

„,  x#i-«v/»xxv-  X  out  of  the  proceeds  of  a  loan  made  bv  an- 

«Bforcement  of  which  afreets  the  enjoyment  .,        .      i    x  j  u*         *   ♦u     ^  *«\i «. 

^_       ,         *       .     X  X        Tx      Ml  1  other  bank   to   a  debtor   of   the   defendant 

or  value  of  private   property.     It  will  Ikj  ,      i       ,.  ..  x     «j  ..^^«  :x«  «.««««4„ 

4.-_  .   X     J     1      'xi-       V  J  bank,  at  its  request,  and  upon  its  guaranty, 

vinie  enough  to  deal  with  such  cases  as  and  . «,        ,  ^  ° 

^hen  they  arise.    Suffice  it  to  say  that  the        «         ...  ^  w  i^  .   •     -      *  ^« ^«««i- 

-„.    .     ,   "^  1      .*  ^  IX  Ti  1  See  same  case  below,  in  court  of  appeals, 

courts  have  rarely,  if  ever,  felt  themselves  ^^.f.  yj    v    >ii7    qq  xr    i?    atc\.   ?«  ...Jli-nmA 

--  .     .      1   .      X    1    •     1       1       XI.   X  xi_  jOO  N.  Y.  417,  83  N.  E.  470;   in  supreme 

■0   restrainod  by  technical  rules  that  thev  *    iin   a        Tk-«    At^*    im   xr   v    c..«.. 

#vi.,^j       X  fi    1  J  •  X     X      -xl  court,  116  App.  Div.  404,  101  N.  Y.  Supp. 

<^«Id  not  find  some  remedy,  consistent  with  -^.g-  »  rr  * 

Mie    law    for  acts   whether  done  by  govern-        ^^'^  ^^^j,  ^^  ,t^t^^  .„  j,,^  „;„,„„ 
'«Qr\%  or  by  individual  persons,  that  violated 

'natural  justice  or  were  hostile  to  the  funda-        Mr.  John  A.  Garrer  argued  the  cause, 

'nental  principles  devised  for  the  protection  and,    with    Mr.    James    M.    Beck,    filed    a 

^f  tilie  essential  rights  of  property.  brief  for  plaintiff  in  error: 

"VVe  find  no  error  of  law  in  the  record,        The  contract  sued  on  was  ultra  rirea  and 
and     the  judgment  must  be  affirmed.  void,  and  no  action  upon  it  can  be  main- 
is  80  ordered.  tained. 

Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 

r.  Justice  Brewer  dissents.  71,  26  L.  ed.  960;   Pennsylvania  R.  Co.  v. 

St.  Louis,  A.  &  T.  H.  R.  Co.  118  U.  S.  290, 

30  L.  ed.  83,  6  Sup.  Ct.  Rep.  1094;  Oregon 

R.  &  Nav.  Co.  V.  Oregonian  R.  Co.  130  U.  8. 

lO^^l  •CITIZENS'   CKNTRAL  NATIONAL  1,    32   L.   ed.    837,    9    Sup.    Ct.    Rep.   409; 

ia.ANK  OF  NEW  YORK,  Plff.  in  Err.,  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Keokuk  k 

V.  H.  Bridge  Co.  131  U.  S.  371,  33  L.  ed.  167,  9 

fU      :R0SS    appleton.    Receiver    of    the  Sup.  Ct.  Rep.  770;   Central  Transp.  Co.  v. 

Cooper  Exchange  Bank.  Pullman's  Palace  Car  Co.  139  U.  S.  24,  35 

iQ      a    r^    T%        ^t       j,^^  «^«  »  ^'  «d.  65,  11  Sup.  ct.  Rep.  478;  St.  I-K)ui8, 

(See  8.  C.  Reporter's  ed.  196-206.)  y  ^  t.  II.  R.  Co.  t.  Terre  Haute  &  I.  R.  Co. 

TJ«tlon.I  bank  -  powers  -  nitra  vires  1«  ".  S.  393.  36  K  ed.  738    12  Sup    Ct 

aa  defense.  ^^P*  ^^^'  Union  P.  R.  Co.  v.  Chicago,  R.  I. 

A  national  bank  which,  in  pursuance  of  a  &  P.  R.  Co.  103  U.  S.  564,  41  L.  ed.  265,  16 

previous  agreement  with  its  debtor,  that  he  Sup.  Ct.  Rep.  1173;   McCormick  v.  Market 

will  devote  to  the  discharge  of  his  indebted-  Nat.  Bank,  165  U.  S.  638,  41  L.  ed.  817,  17 

n^.  a  part  of  the  proceeds  of  a  loan  to  be  §„«    ct.  Rep.  433;   Louisville,  N.  A.  &  C. 

^^l!ll  ^^  1^'""    ^'■'""  ,^r"'"    ^"""^^    ''*'  R-  Co.  V.  Louisville  Trust  Co.  174  U.  S.  553, 

qu«8i8  the  making  of  such  loan,  and  guaran-  .«  ,    ^,    ,«qo    ,«  «  ,^    ^.    x>^^    Q^y 

tee.  its  pa.-ment  at  maturity,  must  account  ^3  L-  ed-  1082,  19  Sup.  Ct.  Rep.  817. 
to  the  lending  bank  for  the  sum  which  it        I*  °»akes  no  difference  that  the  defendant 

'^^Jves  for  its  own  use  in  the  execution  of  may  have  received  benefit  from  the  contract. 
th**  n«»rgonipnt.  even  though  such  guaranty        California  Nat.  Bank  v.  Kennedy,  107  U. 

"■"^r: : ^  S.  362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep.  831; 

uv^^'Z^V^^-^^  ""'  corporation  to  set  ^.^^^  ^^^   ^^^^  ^   Hawkins,  174  U.  S.  :{64, 

"P  plea  of  ultra  nrr» — see  notes  to  Miller  ._  _.       ,    ^,^-    .^  c.        r-*    t>        too     \t 

!•  American  Mut.  Acci.  Ins.  Co.  20  L.R.A.  *3  L.  ed    1007,  19  Sup    Ct.  Rep.  730;  Mer- 

3?5,  and  Central  Transp.  Co.  v.  Pullman's  chants'  Nat.  Bank  v.  Wohrmann.  202  U.  S. 

Ptlace  r-^r  Co.  36  L.  ed.  U.  S.  66.  296,  60  L.  ed.  1036,  26  Sup.  tt.  Rep.  613. 
'^i  L.  cu.  ^^^ 
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The  Uw  of  New  York   in   regard  to  the  preme  court  o(  that  state  for  judgment  in 

tiiaint«nance  of  an  action  on  an  ultra  vires  accordance  with  the  opinion  of  the  fonnsr 

contract  which  has  been  performed  is  exact-  court, 

ly  contrary  to  that  which  is  recognized  in  The  complaint  allege* — 

tbia  court.  Tbftt  the  defendant,  the  Citizens'  Crntral 

Bath  Gaslight  Co.  r.  ClalTy,  151  N.  Y.  24,  National  Bank  of  New  York,  by  the  consoli- 

30  L.R.A.  664,  45  N.  E.  300 ;  Central  Transp.  dation  referred  to,   acquired   all   the  asseU 

Co.  V.  Pultman'*)  Palace  Car  Co.  supra.  and  became  subject  to  the  liab'lities  of  tba 

The  national  bank  act  provides  a  complete  Central  National  Bank  of  that  city, 

■yatem   for   the   establishment   and   govern-  That  on  and  prior  to  Januaty  4th,  1004, 

mcnt  of  national  banks.  one  Michael   Samuels   was   indebted  to   the 

Cook  County  Nat.  Bank  v.  United  States,  Central  National  Bank  in  the  sum  of  tlO,- 

107   U.   S.  44S,  448,  27  L.  ed.   637,   63S,   2  000. 

Sup.  Ct.  Rep.  501.  That    "at    the    instance   and    request    o( 

The    necessity    far    uniform    eoitstructioo  Samuels,  trading  under  the  name  of  Mikael 

has  been  recognized  by  this  court.  Samuels  &  Company,  and  the  Central  Na- 

Tullock  V.  Mulvane,   184  U.  S.  407,  605,  rionul  Bank  of  the  city  of  S«io  York,"  the 

40  L.  ed.   057,  GG3,  22  Sup.  Ct.   Rep.  372 1  Cooper  Exchange  Bank  loaned  and  advanced 

Yates  V.  Jones  Nat.  Bank,  200  U.  S.  loS,  51  to  the  former  the  sum  of  112,000,  Samuels 

li  cd.  1002,  27  Sup.  Ct.  Rep.  638.    See  also  executing  his  written  obligation,  dntfd  Janu- 

Frank  v.  Mercantile  Nat.  Bank,  182  N.  Y.  aiy  4th,  1904,  *to  return  or  repay  the  [201 

288,  108  Am.  St.  Bep.  805,  74  N.  E.  841.  game  on  or  before  four  month*  after  date 

Wesara.  John  W.  Halclitnson,  3t.,  and  "'^h  interest,  and  at  the  tame  lime,  the  Cen- 

Julius   M.   Mayer  argued   the  cause,  and,  tral  National  Bank  of  the  cty  of  New  Yo.k, 

with  Mr.  H.  Snowden  Marshall,  filed  a  brief  unde"-  •«»'.  executed  a  written  guaranty  for 

for  defendant  in  error:  t'"  payment  of  the  debt,  as  follows:   "For 

The  .lefendant  in  error  is  entitled  to  re-  ""^  "i  consideration  of  |1   and  other  good 

cover  the  *10,000  which  it  gave  up  on  the  and  valuable  considerations,  the  Central  N«- 

faith   of  the  guaranty,   and   which   was   re-  t.onal  Bank  of  the  c>ty  of  New  York  hereby 

cei*-ed  by  the  guaranlor.  g^mranteea   to   the   Cooper   Exchanp.   Bant 

Gaines  v.  Miller,   111   U.  S.  305.  3B7,  28  '^*  P^jni^nt  «t  ""''""'V'  "  ,T        V  i 

,    ,..,.    .,.-    .  B        r-^    -D        .an    •<  000,   made   this   day   to  Mikael   Samuels   & 

L.  ed.  4CC,  40j,  4  Sup.  Ct.  Rep.  420;  Logan  '            .      ,,      r.            i;-     i.            d     i  » 

*:       ,     >-'         '     .      "^  _           "^j    ,„„  no  Company  by  the  Cooper  Exchange  Bank, 

County  Nat,  Bank  v.  Townsend,  139  U.  S.  „.^  .  '     '  ■          .      ..        v.   ■   ■          i       -j 

..Z    n/ .        .    -tni     II    c^         .-..    i>        jjir  That   previous   to   the   obtain  ng   of   said 

07,   35  L.   ed.   107,   11   Sup.   Ct.   Rep.   406;  ,           ,  i,„ ...    o  —     i     ..     „  j   _-ii.   .u 

V, ,  -  ,          ..1       ■     1   -vT  i    n     1      itA  It    e  loan  of  $12,000,  Samuels     agreed  w  th  the 

il,l„.J   V.   n,,„,,l   X«t    B»k,   .70  us.  ^^.j  ^^„,^,(  ^.,,,__„,,  3_„^  f^          ^  ,,  ^, 

10  Wall.   004,   844,   19   L.   ed.    JOOS,    1018  '.,  .,,.,      ,  c  _,     ,      „»  _„  _,,.■ 

.1  ,,  1  ^.  .           ol  1    V  .    T>     I     nn  II    o  hy  t  IP  said  Mikael  Samuels  and  was  giinr- 

United  Statca  v.  State  Nat.  Bank,  BO  U.  S.  '                             - j  r-  -.     i  xr.fi^-.i   n„.i, 

.    _.    ..   .        .    _.»     ■,      ■  ■               It'      I  BHiccil  by  the  said  Central  national   Bank 

^i5?'c*±  t^    h   ^TT^  ''-  -V:  ■-   order    that    the    .aid    Ceutral    national 

102  U.  S   294,  20  L.  ed    l.-,3:  P""""""'  f  l'  „,„t  n^gkt  ohtoi.  the  eaid  «.«  of  tlO.000, 

138,   151,  43   L.  ed.   108.  J14,   18  Sup.   Ct.  .^  ^^  ^^^  ^^._,  g^^^,^,,  „ 

^"P-  "'*"■  That  previous  to  the  maturity  of  the  loan. 

Mr.  Justice  Harlan  delivered  the  opinion  "'uin-ly,  on  January  30th,  1004,  only  a  few 

of  tlio  court:  wotk*  after  the  loan  waa  made.  Samuel*  waa 

This   action   was   commenced   in   the   Su-  nJ,i"dpod  a  bankrupt.     And— 

preme  court  of  New  York  by  the  receiver  of  That  no  p^irt  of  anid  loan  had  ever  been 

the  Cooper  E^cllange  Bank,  a  New  York  cor-  I"'"'!-  f^'^'P*'  *1,000,  which  waa  paid  April 

porutioii,  a^'Oinst  the  Citizens'  Central  Na-  '?"''  '"f"- 

tional  Bank  of  New  York,  a  national  bank  The  court  of  npppals  of  New  York— Cul- 

corporation    formed    by    the    consolidation  '«"■    ^h.    J.,    dolnenng    tlie   opinion— held 

(Rev.  Stat.  §5  6220  and  5221.  U.  S.  Comp.  """l   "le   counsel    f.ir   the   Coo|N-r   Exchnnga 

Stat.   1001,   p.  arMS),  of   the     Central   Na-  ^^*'^  conceded  in  that  court,  that  no  recoT- 

lonal  B:iiik  of  the  city  of  New  York  with  the  ">'  <^"'''   ''*■  ''"d  "(-'"'nst  the  Ku^iranteeing 

National   Citiieiia'   Bank   of  the  same   city.  '""'''  '"  excess  of  the  sinount  actually   re- 

The  action  was  dismissed  on  demurrer  to  ll>«  "'■^'^d  *>.v  '*■  <>"*  "t  the  $12,000  loaned,  a* 

complaint,  and  that  judgment  was  affirmed  ""^ve  slated.     190  N.  Y.  417,  83  N.  E.  470. 

in  the  appellate  division.    110  App.  Div.  404.  The   ca<e   Wins   remitted    to     the     inferior 

101    N.    V.    Supp.    Hl-i7.      But   on    appeal  "tate  court,  jiidfrment  was  therefor  rendered 

to  the  hishpst  ctiiirt  of  New  York,  the  judR-  .ipainst  the  defendant  only  for  $10,000,  with 

ment  was  reversed   (11)0  N.  Y.  417,  83  N.  F,.  interest  from  January  4th,  1904,  with  costs 

470),  and  the  cause  waa  remitted  to  the  su-  in  all  courti, 
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The  plaintiff  in  error  insists  that  the  guar* 
«ii^  given  by  the  Central  National  Bank 
to  the  Cooper  Exchange  Bank  was  beyond  its 
power,  was  in  violation  of  the  national  bank- 
ing act,  and,  therefore,  could  not  be  made  the 
202]  foundation  of  an  *aotion  against  the 
Ifuarantor  bank.  But  this  action  need  not  be 
regarded  as  one  on  the  written  contract  of 
^aranty,  but  as  based  on  an  implied  con- 
tract between  the  Cooper  Exchange  Bank 
jind  the  Central  National  Bank,  whereby  the 
latter,  under  the  circumstances  disclosed 
by  the  record,  came  under  a  duty  to  account 
to  the  former  for  the  $10,000  of  the  S12r 
000  actually  paid  to  Samuels  at  its  request 
«fid  on  xt8  guaranty.  The  law  would  be  very 
impotent  to  do  justice  if  it  eould  not,  under 
those  circumstances,  and  without  violating 
established  legal  principles,  compel  the  Cen- 
tral National  Bank  to  recognize  and  dis- 
charge that  duty.  Samuels  owed  the  Central 
National  Bank  $10,000,  and — with  knowl- 
edge, perhaps,  of  his  financial  condition — he 
was  put  forward  by  that  bank  to  obtain  $12,- 
OOO  from  the  Cooper  Exchange  Bank,  so  that 
it  eould  get  $10,000  out  of  that  sum,  for  its 
own  use.  The  circumstances  show  that  the 
latter  bank  would  not  have  loaned  the  mon- 
ey to  Samuels  except  at  the  request  and  on 
the  guaranty  of  the  Central  National  Bank. 
All  this,  it  may  be  observed,  occurred  under 
a  previous  agreement  between  the  Central 
National  Bank  and  Samuels,  that  that  bank 
was  to  have  $10,000  of  the  $12,000  in  dis- 
•charge  of  its  claim  upon  him.  In  short, 
the  Central  National  Bank,  by  means  of  the 
device  mentioned,  got  $10,000  of  the  mon- 
ey of  the  Cooper  Exchange  Bank  for  its  own 
use,  and  having  used  it  for  its  own  benefit, 
it  now  seeks  to  avoid  liability  therefor, 
tipoij  the  ground  that  it  was  not  allowed 
by  the  law  of  its  creation  to  execute  the 
guaranty  in  question.  We  know  of  no  ad- 
judged case  that  stands  in  the  way  of  relief 
^ing  granted  as  asked  by  the  plaintiff.  But 
there  are  many  that  will  authorize  such  re- 
lief. 

In  Logan  County  Nat.  Bank  v.  Townsend, 
339  U.  S.  67,  74,  36  L.  ed.  107,  110,  11  Sup. 
Ct.  Rep.  496,  it  appears  that  a  national  bank 
purchased,    at    a   stipulated    price,    certain 
municipal  bonds,  which  it  agreed  to  return 
±o  the  seller  upon  demand,  or  replace  thcni 
at  the  same  or  a  less  price.  Demand  was  sub- 
sequently made  on  the  bank  to  return  or  re- 
place the  bonds  according  to  the  agreement. 
But  it  failed  to  do  either,  and  when  sued  fur 
20 S]  the  value  of  the  bonds   it  'pleaded. 
«s  a  defense,  the  absence,  under  the  law  of 
its  creation,  of  any  authority  or  power  on 
its  part  to  make  the  above  contract.     Tliis* 
40urt  said :    "If  it  be  assumed,  in  accordance 
with   the   bank's   contention,    that    it   was 
without  power  to  purchase  these  bonds,  to 
t4  Ii.  ed. 


be  replaced  to  the  plaintiff,  on  demand,  the 
question  would  still  remain,  whether,  not- 
withstanding the  act  of  Congress  defining 
and  limiting  its  powers,  it  was  exempt  from 
liability  to  the  plaintiff  for  the  value  of  the 
bonds,  if  it  refused,  upon  demand,  to  replace 
or  surrender  them  at  the  same  or  a  lesa 
price.  .  .  .  And  from  the  time  of  such  de- 
mand and  its  refusal  to  return  the  bonds  to 
the  vendor  or  owner,  it  becomes  liable  for 
their  value  upon  grounds  apart  from  the 
contract  under  which  it  obtained  them.  It 
could  not  rightfully  hold  them  under  or  by 
virtue  of  the  contract,  and,  at  the  same 
time,  refuse  to  comply  with  the  terms  of 
purchase.  If  the  bank's  want  of  power,  un- 
der the  statute,  to  make  such  a  contract  of 
purchase,  may  be  pleaded  in  bar  of  all  claims 
against  it  based  upon  the  contract, — and 
we  are  assuming,  for  the  purposes  of  this 
case,  that  it  may  be, — it  is  bound,  upon  de- 
mand, accompanied  by  a  tender  back  of  the 
price  it  paid,  to  surrender  the  bonds  to  its 
vendor.  The  bank,  in  this  case,  insisting 
that  it  obtained  the  bonds  of  the  plaintiff 
in  violation  of  the  act  of  Congress,  is  bound, 
upon  being  made  whole,  to  return  them  to 
him.  No  exemption  or  immunity  from  this 
principle  of  right  and  duty  is  given  by  the 
national  banking  act.  'The  obligation  to  do 
justice,'  this  court  said  in  Marsh  v.  Fulton 
County,  10  Wall.  070,  684,  19  L.  ed.  1040, 
1043,  'rests  upon  all  persons,  natural  and 
artificial ;  and  if  a  county  obtains  the  money 
or  property  of  others  without  authority,  the 
law,  independently  of  any  statute,  will  com- 
pel restitution  or  compensation.* " 

The  case  of  Aid  rich  v.  Chemical  Nat. 
Bank,  176  U.  S.  618,  44  L.  ed.  611,  20  Sup. 
Ct.  Rep.  408,  is  equally  in  point.  A  vice 
president  of  a  national  bank,  without  au- 
thority from  it,  borrowed  money  from  an- 
other national  bank,  and  placed  the  amount 
in  still  another  bank  to  the  credit  of  the 
bank  which  he  assumed  to  represent  in  the 
transaction.  The  national  bank  in  whose 
name  the  *money  was  deposited  drew  [204 
the  money  out  by  check  and  applied  it  in 
discliarge  of  its  own  valid  obligations;  and 
when  it  was  sought  to  hold  it  liable,  the 
defense,  in  part,  was  that  the  original  bor- 
rowing was  not  only  unauthorized  by  it, 
but  was  in  violation  of  the  national  banking 
act.  Upon  an  extended  review  of  the  au- 
thorities, this  court  said:  "As  the  money 
of  the  Chemical  Bank  was  obtained  under  a 
loan  negotiated  by  the  vice  president  of  the 
Fidelity  Bank,  who  assumed  to  represent  it 
in  the  transaction,  and,  as  the  Fidelity  Bank 
used  the  money  so  obtained  in  its  banking 
business  and  for  its  own  benefit,  the  latter 
bank,  having  enjoyed  the  fruits  of  the  trans- 
action, cannot  avoid  accountability  to  th(( 
New  York  bank,  even  if  it  were  true,  as  con- 
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tended,  that  the  Fidelity  Bank  could  not, 
consistently  with  the  law  of  its  creation, 
have  itself  borrowed  the  money.  ...  If 
the  latter  bank  in  this  way  used  the  money 
obtained  from  the  Chemical  Bank,  it  is 
under  an  implied  obligation  to  pay  it  back 
or  account  for  it  to  the  New  York  bank.  It 
cannot  escape  liability  on  the  ground  merely 
that  it  was  not  permitted  by  its  charter  to 
obtain  money  from  another  bank.  Suppose 
the  Fidelity  Bank,  by  its  check  upon  the 
Chemical  BanV»  had  drawn  the  whole  $300,- 
000  at  one  time,  and  now  had  the  money 
in  its  possession,  unused?  It  would  not 
be  allowed  to  hold  the  money  even  if  it  were 
without  power,  under  its  charter,  to  have 
borrowed  it  from  the  Chemical  Bank  for  use 
in  its  business.  Or  suppose  a  national  bank, 
in  violation  of  the  act  of  Congress,  takes  as 
security  for  a  loan  made  by  it  a  deed  of 
trust  of  real  estate,  and  subsequently  causes 
the  property  to  be  sold  and  the  proceeds  ap- 
plied in  payment  of  its  claim  against  the 
borrower,  a  surplus  being  left  in  its  hands, 
which  it  uses  in  its  business  or  in  discharge 
of  its  obligations.  If  sued  by  the  borrower 
for  the  amount  of  such  surplus,  could  the 
bank  successfully  resist  payment  upon  the 
ground  that  the  statute  forbade  it  to  make 
a  loan  of  money  on  real  estate  security? 
Common  honesty  requires  this  question  to  be 
answered  in  the  negative.  But  it  could  not 
be  so  answered  if  it  be  true  that  the  Fidelity 
205]  Bank  could  *use  in  its  business  and  for 
its  benefit  money  obtained  by  one  of  its  offi- 
cers from  another  bank,  under  the  pretense  of 
a  loan,  and  be  discharged  from  liability  there- 
for upon  the  ground  that  it  could  not  itself 
liave  directly  borrowed  from  the  other  bank 
the  money  so  obtained  and  used.  There  is 
nothing  in  the  acts  of  Congress  authorizing 
or  permitting  a  national  bank  to  appropri- 
ate and  use  the  money  or  property  of  others 
for  its  benefit  without  liability  for  so  do- 
ing." 

These  views  are  supported  by  many  other 

adjudged  cases.  In  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.  139  U.  S.  24,  60, 
35  L.  ed.  65,  68,  11  Sup.  Ct.  Rep.  478,  the 
court,  speaking  by  Mr.  Justice  Gray,  said: 
''A  contract  ultra  vires  being  unlawful  and 
void,  not  because  it  is  in  itself  immoral,  but 
because  the  corporation,  by  the  law  of  its 
creation,  is  incapable  of  making  it,  the 
courts,  while  refusing  to  maintain  any  ac- 
tion upon  the  unlawful  contract,  have  always 
striven  to  do  justice  between  the  parties,  so 
far  as  could  be  done  consistently  with  adher- 
ence to  law,  by  permitting  property  or  mon- 
ey, parted  with  on  the  faith  of  the  unlawful 
contract,  to  be  recovered  back,  or  compensa- 
tion to  l>e  made  for  it.  In  such  case,  however, 
the  action  is  not  maintained  upon  the  un- 
lawful contract,  nor  according  to  its  terms, 
446 


but  on  an  implied  contract  of  the  defendant 
to  return,  or,  failing  to  do  that^  to  mak» 
compensation  for,  property  or  money  whieb 
it  has  no  right  to  retain.  To  maintain  sudi 
an  action  is  not  to  affirm,  but  to  disaffirm^ 
the  unlawful  contract."  So,  in  PullmanV 
Car  Co.  V.  Central  Transp.  Co.  171  U.  8. 
138,  151,  43  L.  ed.  108,  114,  18  Sup.  Ci. 
Rep.  808,  the  court,  speaking  by  Mr.  Justioo^ 
Peckham,  said:  ''The  right  to  a  recovery 
of  the  property  transferred  under  an  illegal 
contract  is  founded  upon  the  implied  promise- 
to  return  or  to  make  compensation  for  it." 
Other  cases  are  cited  in  the  margin. f 

*Wc  need  not  go  farther.  It  is  entire-  [206- 
ly  clear  that  the  judgment  against  tlie  de- 
fendant bank — which  came  into  tho  posses- 
sion of  the  property,  and  was  subject  to  the- 
liabilities,  of  the  Central  National  Bank— 
was  consistent  with  sound  legal  principles' 
and  was  intrinsically  right,  even  if  the  guar- 
anty in  question  was  beyond  the  power  of  tlie 
guaranteeing  bank,  under  the  national  bank- 
ing statutes.     Whatever  may  be  said  as  to* 
the  validity  of  the  written  guaranty,  now  al* 
leged  to  be  illegal,  the  judgment  can  be  sup- 
ported as  based  wholly  on  the  implied  con- 
tract, which  made  it  the  duty  of  the  Central 
National  Bank,  under  the  facts  disclosed,  to- 
account  to  the  Coo|)er  Exchange  Bank  for 
the  money  obtained  from  the  latter  in  exe- 
cution of  the  agreement  made  by  the  former 
with  the  borrower. 

The  judgment  must  be  affirmed* 

It  is  so  ordered. 


GREAT  NORTHERN  RAILWAY  COMPA- 
NY, Plff.  in  Err., 

V. 

STATE  OF  MINNESOTA. 
(See  S.  G.  Reporter's  ed.  206-233.) 

Taxes  —  exemption  —  transfer  or  re* 
newal  of  immunity. 

A  contract  exemption  from  taxation  doet- 
not  survive  a  purchase  by  the  state  at  a 
sale  on  foreclosure  of  the  property  and  fran- 


tMerchants'  Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  604,  644,  19  L.  ed.  1008. 
1018;  United  SUtes  v.  State  Nat.  Bank,  9^ 
U.  S.  30,  36,  24  L.  ed.  647,  648;  Louisiana 
V.  Wood,  102  U.  S.  294,  26  L.  ed.  J 63;  Park- 
ersburg  v.  Brown,  106  U.  S.  487,  503,  27 
L.  ed.  238,  245,  1  Sup.  Ct.  Rep.  442;  Ixigan 
County  Nat.  Bank  v.  Townsend,  139  U.  S.  67, 
74,  78,  35  L.  ed.  107,  110,  112,  11  Sup.  Ct* 
Rep.  496;  Ditty  v.  Dominion  Nat.  Bank,  22 
C.  C.  A.  376,  43  U.  a  App.  013,  015,  76  Fed. 
769;  Atlantic  Cotton  Mills  v.  Indian  Or- 
chard Mills,  147  Mass.  268,  9  Am.  St.  Rep. 
698,  17  N.  E.  496;  Perkins  v.  Boothby,  71 
Me.  94,  97 ;  Bank  of  Lakin  v.  National  BanA^ 
57  Kan.  183,  45  Pac.  587. 
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chises  of  a  railway  company;  and  a  subse- 
quent grant  by  the  state,  made  when  the 
state  Constitution  prohibited  the  granting 
of  special  privileges  with  respect  to  taxa- 
tion, of  all  the  rights,  benefits,  privileges, 
property,  franchises,  and  interests  which  the 
state  had  acquired  under  its  purchase,  could 
not  carry  such  exemption  to.  the  grantee. 
[For  other  cases,  see  Taxes,  486-462,  in  Di- 
gest Sup.  Ct  1908.) 

[No.  359.] 

Ai^gued  November  5,  8,  1909.    Decided  Feb- 
ruary 21,  1910. 

JN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
'which,  affirming  in  part  and  reversing  in 


part  a  judgment  of  the  District  Court  of 
Ramsey  County,  in  that  state,  directed  the 
entry  of  a  judgment  in  favor  of  the  state  iv 
an  action  to  recover  a  balance  alleged  to 
be  due  the  state  from  a  railroad  company 
on  account  of  taxes.    Affirmed. 

See  same  case  below,  106  Minn.  303,  119 
N.  W.  202. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  R.  Begg  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

The  act  of  May  22,  1857,  and  each  of  its 
provisions,  was,  by  the  Constitution  of  the 
state,  adopted  and  continued  in  force  as  a 
contract  of  the  state. 

Gunn  V.  Barry,  16  Wall.  610,  623,  21  L. 
ed.  212,  215;   New  Orleans  Gaslight  Co.  y. 


Note. —  On  corporate  taxation  as  affect- 
ed by  the  contract  clause  of  the  Federal 
Constitution — see  note  to  Adams  v.  Yazoo 
^  M.  Valley  R.  Co.  60  L.R.A.  33. 

On  the  power  of  the  state  legislature  to 
exempt  from  taxation — see  note  to  Hogg  v. 
:^ackay,  19  L.R.A.  77. 

On  impairing  obligation  of  contract  for 
exemption  from  taxation — see  note  to  Wi- 
<:omico  County  y.  Bancroft,  70  C.  C.  A.  294. 

Exemption  from  taxation  as  surviving  fore- 
closure sale. 

A  ri^ht  to  commuted  taxation,  or  to  an 
exemption  from  taxation,  cannot  be  ac- 
<)uired  through  a  mortgage  foreclosure  of 
the  franchises  property  rights  and  privi- 
leges of  a  corporation,  unless  the  statute  in 
point  in  clear  language  distinctly  authorizes 
the  immunity  to  continue,  and  the  decrees 
follow  the  statute.  Arkansas  Midland  R. 
Co.  V.  Berry,  44  Ark.  17. 
^  A  charter  right  to  exemption  from  taxa- 
tion does  not  pass  under  a  statutory  pro- 
vision that  in  case  of  the  foreclosure  of  a 
mortgage  on  corporate  property,  and  a  sale 
thereunder,  all  the  franchises,  rights,  and 
privileges  of  the  mortgaged  company  shall 
pass  to  the  mort&ragee.  Lake  Drummond 
Canal  &  Water  Co.  v.  Com.  103  Va.  337, 
68  L.R.A.  92,  49  S.  E.  506. 

The  franchises  of  a  railroad  do  not  in- 
clude all  its  rights,  privileges,  and  immuni- 
ties, but  such  only  as  are  essential  to  the 
operntion  of  the  road,  and  without  which  it 
Would  be  of  little  value,  such  as  the  right  to 
nm  cars,  take  tolls,  appropriate  earth  and 
gravel  for  roadbed,  take  water  for  engines, 
etc.,  etc.;  hence,  the  sale  of  the  road,  its 
property  and  franchises,  upon  mortgage 
loreclosure;  does  not  convey  to  the  purchas- 
er the  exemption  from  taxation  given  by  the 
charter  of  the  company.  Such  an  exemp- 
tion, if  not  a  mere  personal  privilege  no't 
transferable  to  a  third  party,  can  in  any 
event  pass  only  by  express  and  definite  terms 
of  conveyance.  Morgan  v.  Louisiana,  93  U. 
8.  217,  23  L.  ed.  860. 

Very  like  Great  NoRTnEBN  R.  Co.  v.  Min- 
ifSSOTA  is  Trask  y.  Maguire,  18  Wall  391, 21 
54  Ii.  ed. 


L.  ed.  938,  holding  that  a  grant  by  the  state 
to  a  railroad  corporation  of  all  the  rights, 
franchises,  privileges,  and  immunities  which 
were  enjoyed  under  its  charter  and  the  lawa 
amendatory  thereof  by  an  older  railroad 
company  acquired  by  the  state  upon  mort- 
gage foreclosure,  when  the  old  company  had 
an  exemption  from  taxation  resting  in  an 
irrepealable  contract,  does  not  carry  over 
to  the  grantee  such  exemption,  especially 
after  a  new  Constitution  prohibiting  all  ex- 
emptions has  in  the  meantime  come  into 
operation. 

A  judicial  sale  of  the  charter  of  a  bank, 
"together  with  all  rights,  privileges,  and 
franchises  thereunder,"  does  not  carry  an 
exemption  from  taxation  of  shares  of  stock 
given  by  the  charter  to  shareholders,  where 
there  was  no  sale  of  any  specific  shares  of 
stock,  and  the  sale  was  made  after  the  state 
Constitution  had  prohibited  exemptions  from 
taxation,  although  purchasers  of  the  char- 
ter were  recognized  by  the  legislature  as  a 
corporation.  Mercantile  Bank  v.  Tennessee, 
161  U.  S.  164,  40  L.  ed.  656,  16  Sup.  Ct.  Rep. 
461. 

A  judicial  sale  of  the  property  of  a  rail- 
way company  to  enforce  the  statutory  lien 
of  the  state  upon  the  property  owned  by 
the  company,  or  incident  to,  or  necessary 
for,  its  business,  does  not  carry  with  it 
to  the  purchaser  any  immunity  from  taxa- 
tion which  that  company  enjoyed.  Wilson 
V.  Gaines,  103  U.  S.  417,  26  L.  ed.  401. 

Immunity  from  taxation  does  not  pass  to 
the  purchaser  of  a  railroad  upon  the  sale 
thereof  under  a  decree  foreclosing  the  lien 
of  the  state,  reserved  to  secure  its  bonds, 
even  where  the  purchaser  stipulates  for  a 
full  and  perfect  title  to  the  road,  with  ita 
franchises  and  privileges.  East  Tennessee, 
V.  &  G.  R.  Co.  V.  Hamblen  County,  102  U.  8. 
273,26  L.  ed.  162;  Picard  v.  East  Tennessee, 
V.  &  G.  R.  Co.  120  U.  S.  637,  32  L.  ed.  1051, 
9  Sup.  Ct.  Rep.  640. 

To  the  same  efl'ect  is  Chesapeake  &  O. 
R.  Co.  V.  Miller,  114  U.  S.  176,  29  L.  ed. 
121,  5  Sup.  Ct.  Rep.  813. 

The  authority  oif  a  railway  company  to 
borrow  money  "on  the  credit  of  the  com- 
pany and  on  the  mortgage  of  its  charter 
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Louiaiana  Light  &  H.  P.  &  Mfg.  Co.  115  U. 
8.  650,  672,  29  L.  ed.  516,  524,  6  Sup.  Ct. 
Rep.  252;  Bier  v.  McGehee,  148  U.  S.  137, 
140,  37  L.  ed.  307,  398,  13  Sup.  Ct.  Rep. 
580. 

The  acts  of  March  2,  1865,  and  March  4, 
1865,  do  not  impose  additional  taxation,  but 
merely  modify  the  original  contract  as  to 
taxation. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Pfaender, 
23  Minn.  223;  St.  Paul  v.  St.  Paul  k  S.  C. 
R.  Co.  23  Minn.  474;  State  v.  Northern  P. 
R.  Co.  36  Minn.  209,  30  N.  W.  663;  Stevens 
County  V.  St.  Paul,  M.  &  M.  R.  Co.  36  Minn. 
471,  31  N.  W.  942;  Traverse  County  v. 
St.  Paul,  M.  &  M.  R.  Co.  73  Minn.  426,  76 
N.  W.  217. 


The  legislature  of  the  state  had  power 
under  the  Constitution  to  make  a  valid  and 
irrepealable  contract  modifying  the  provi- 
sions as  to  taxation  of  the  act  of  May  22, 
1857. 

First  Div.  St.  Paul  A  P.  R.  Co.  v.  Parcher, 
14  Minn.  297,  Gil.  224;  State  v.  Winona 
&  St.  P.  R.  Co.  21  Minn.  318;  Chicago,  M. 
k  St.  P.  R.  Co.  V.  Pfaender,  23  Minn.  221; 
St.  Paul  V.  St.  Paul  k  S.  C.  Co.  supra; 
State  V.  Northern  P.  R.  Co.  36  Minn.  207,  30 
N.  W.  663;  Stevens  County  v.  St  Paul,  M. 
k  M.  R.  Co.  36  Minn.  472,  31  N.  W.  942; 
State  ex  rel.  Marr  v.  Steams,  72  Minn.  223, 
76  N.  W.  210;  Traverse  County  v.  St.  Paul, 
M.  k  M.  R.  Co.  supra;  New  Jersey  v.  Yard, 
96  U.  S.  104,  116,  116,  24  L.  ed.  362,  354, 
366;  State,  United  R.  k  Canal  Co.,  Prose- 


and  works*'  does  not  confer  power  to  convey 
to  bondholders  by  way  of  mortgage,  and,  on 
foreclosure,  to  purchasers,  all  the  property 
of  the  company  and  all  its  franchises,  in- 
cluding the  franchise  of  becoming  and  be- 
ing a  corporation  in  the  sense  of  acquiring 
the  right  to  organize  as  such  under  the  act 
as  successor  to,  and  substitute  for,  the  orig- 
inal company,  precisely  as  if  the  act  had 
named  them  as  corporators,  and  endowed 
them  with  the  corporate  faculty,  so  that  an 
exemption  from  taxation  contained  in  the 
charter  will  apply  to  the  substituted  corpo- 
ration as  though  no  change  of  corporate 
existence  had  taken  place;  and,  where  the 
new  corporation  did  not  become  a  corporate 
body  until  after  the  provisions  of  a  new 
Constitution  forbidding  exemptions  from 
taxation  took  effect,  it  was  thereby  incapa- 
ble in  law  of  having  or  enjoying  the  privi- 
lege of  holding  its  property  exempt  from 
taxation.  Memphis  &  L.  R.  R.  Co.  v.  Rail- 
road Comrs.  (Memphis  k  L.  R.  R.  Co.  v. 
Berry)  112  U.  S.  609,  28  L.  ed.  837,  6  Sup. 
Ct.  Rep.  299. 

In  Wicomico  County  v.  Bancroft,  70  C.  C. 
A.  287,  135  Fed.  077,  it  was  held  that  an 
immunity  from  taxation  for  a  term  of  years, 
enjoyed  by  a  railway  company  under  a 
special  act,  passed  to  the  purchaser  of  the 
railway  property  at  a  sale  on  foreclosure, 
where  the  laws  of  the  state  (Md.  Code  1888, 
art.  23,  §§  187,  188)  authorized  the  purchas- 
ers of  a  railway  at  a  judicial  sale  to  form  a 
new  corporation  with  all  the  "powers, 
riffhts,  immunities,  privileges,  and  fran- 
chises" possessed  or  enjoyed  by  the  older 
company  before  the  sale. 

Tne  value  of  this  case  as  an  authority  is 
materially  lessened  by  the  reversal  of  the 
decision,  though  upon  other  grounds,  in  203 
U.  6.  112,  51  L.  ed.  112,  27  Sup.  Ct.  Rep. 
21,  and  by  the  adoption  of  precisely  the 
contrary  view  in  the  subsequent  case  of 
Baltimore,  C.  k  A.  R.  Co.  v.  Wicomico  Coun- 
ty, 103  Md.  277,  63  Atl.  678,  which  held, 
following  Baltimore,  C.  k  A.  R.  Co.  v. 
Ocean  City,  89  Md.  80,  42  Atl.  922,  and 
Baltimore,  C.  k  A*.  R.  Co.  v.  Wicomico  Coun- 
ty, 93  Md.  113,  48  Atl.  853,  that  the  powers, 
rights,  immunities,  privileges,  and  fran- 
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chises  which  were  vested  in  the  purchaser 
were  only  such  as  passed  under  the  sale  and 
such  others  as  might  be  necessary  to  con- 
duct the  new  corporation,  and  enable  it  suc- 
cessfully to  maintain  and  operate  its  rail- 
road, and  therefore  did  not  include  an  ex- 
emption from  taxation. 

In  Tennessee,  however,  it  was  held  that 
the  sale  of  a  railroad  upon  foreclosure  of  the 
lien  of  the  state  thereon  by  a  decree  in 
chancery  adjudging  by  the  direct  authority 
of  an  enabling  stotute  that  not  only  the 
property,  but  all  the  rights,  franchises,  priv- 
ileges, and  immunities,  pass  to  the  purchas- 
er, carried  over  to  a  new  railroad  corpora- 
tion which  purchased  the  line  at  the  judi- 
cial sale  the  right  of  tax  exemption  enjoyed 
and  belonging  to  the  delinquent  company, 
although,  by  an  intervening  amendment  of 
the  state  Constitution,  the  legislature  might 
not  have  power  to  grant  de  novo  a  like  ex- 
emption to  a  new  corporation.  Knoxville 
k  6.  R.  Co.  V.  Hicks,  9  Baxt.  442. 

The  court  distinguished  the  cases  of  Trask 
V.  Maguire  and  Morgan  v.  Louisiana,  supra, 
by  saying  that  the  exemptions  involved  in 
those  cases  were  less  broad  than  that  in  the 
case  at  bar,  where  the  road  as  a  whole,  with 
all  its  appurtenances  and  franchises  as  an 
entirety,  was  exempt.  It  thought  such  an 
exemption  more  than  a  mere  personal  privi- 
lege; that  it  was  an  integral  part  of  the 
franchises. 

Of  this  decision,  Waite,  Ch.  J.,  afterwards 
said  that  it  "distinctly  adjudged  that  not 
only  the  property  of  the  old  company,  but 
all  its  rights,  franchises,  privileges,  and  im- 
munities, as  defined  by  the  charter  and  laws 
and  the  decree  in  the  cause,  passed  to  and 
vested  in  the  new  company;"  whence,  it  fol- 
lowed that  the  tax  immunity  was  included 
and  also  passed.  East  Tennessee,  V.  k  G.  R. 
Co.  V.  Hamblen  County,  supra. 

Tlie  same  state  court  took  a  similar  view 
of  another  railroad  foreclosure  a  little  lat- 
er. State  V.  Nashville,  C.  k  St.  L.  R.  Co.  12 
Lea,  683. 

And  in  Texas  it  was  also  said  that,  while 
it  was  true,  as  a  general  proposition,  that 
an  exemption  from  taxation  held  by  a  rail- 
road corporation  in  virtue  of  its  charter  or 
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Gbeat  Noctuern  R.  Co.  v.  Minnesota. 


eutora,  y.  Railroad  Taxation  Comrs.  37  N. 
J.  L.  248. 

If  the  acts  of  March  2,  1865,  and  March 
4,  1865,  did  not  modify  the  original  contract 
as  to  taxation,  the  original  contract  remains 
in  full  force. 

Stevens  County  v.  St.  Paul,  M.  &  M.  R. 
Co.  and  State,  United  R.  &  Canal  Co.,  Prose- 
cutors, v.  Railroad  Taxation  Comrs.  supra. 

The  acceptance  of  the  acts  of  March  2, 
1865,  and  March  4,  1865,  by  the  St.  Paul 
Company,  bound  all  its  successors  in  owner- 
ship of  the  roads  involved. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Pfaender, 
23  Minn.  220;  State  v.  Northern  P.  R.  Co. 
supra. 

The  state,  as  trustee  of  the  lands  granted 
by  the  United  States  to  aid  in  the  construc- 
tion of  the  railroads  here  involved,  had 
power  under  the  state  Constitution  to  pass 
the  acts  of  March  2,  18G5,  and  ^larch  4, 
1865. 

First  Div.  St.  Paul  &  P.  .  R.  Co.  v. 
Parcher,  supra;  St.  Paul  v.  St.  Paul  &  S. 
C.  R.  Co.  23  Minn.  471;  Traverse  County 
▼.St  Paul,M.  &  M.  R.  Co.  73  Minn.  422,  70 
N.  W.  217;  Stearns  v.  Minnesota,  179  U.  S. 
223,  240,  252,  253,  45  L.  ed.  162,  172,  177, 
178,  21  Sup.  Ct.  Rep.  73. 

Independent  of  its  power  to  make  a  valid 
contract  modifying  a  previously  existing  ir- 
repealable  contract,  and  of  its  power  and 
authority  as  trustee  of  the  land  grant,  tlie 
legislature  of  the  state  had  constitutional 
power  to  enact  gross  earnings  tax  laws. 

State  ex  rel.  Marr  v.  Luther,  56  Minn. 
156,  67   N.   W.   464. 

The  contract  does  not  create  an  exemp- 
tion from  taxation,  but  provides  a  commut- 
ed or  substituted  form  of  taxation.  It  is  a 
tax  against  property,  not  against  the  per- 
son. 

Stearns  v.  Minnesota,  179  U.  S.  223,  45 
L.  ed.  162,  21  Sup.  Ct.  Rep.  73;  St.  Paul  v. 
St.  Paul  &  S.  C.  R.  Co.  supra;  State  v. 
Northern  P.  R.  Co.  32  Minn.  205,  20  N.  W. 
234;  Hennepin  County  v.  St.  Paul,  M.  &  M. 


R.  Co.  33  Minn.  535,  24  N.  W.  106;  Ramsey 
County  V.  Chicago,  M.  &  St.  P.  R.  Co.  33 
Minn.  637,  24  N.  W.  313;  Todd  County  v. 
St.  Paul,  M.  &  M.  R.  Co.  38  Minn.  163,  36 
N.  W.  109;  St.  Paul  Co.  v.  St.  Paul,  M.  & 
M.  R.  Co.  39  Minn.  113,  38  N.  W.  925;  SUte 
ex  rel.  Marr  v.  Luther^  56  Minn.  160,  57 
N.  W.  404;  Traverse  County  v.  St.  Paul, 
M.  k  M.  R.  Co.  73  Minn.  425,  70  N.  W.  217; 
Minneapolis  &  St.  L.  R.  Co.  v.  Koerner,  85 
Minn.  150,  88  N.  W.  430;  State  v.  North- 
western Teleph.  Exch.  Co.  107  Minn.  390, 
120  N.  W.  538. 

The  contract  was  not  personal  to  the 
Minnesota  Company,  but,  with  the  railroads 
and  the  other  franchises,  powers,  privileges, 
and  immunities  granted  by  the  charter,  was 
transferable  to  the  successors  of  that  com- 
pany. 

First  Div.  St.  Paul  &  P.  R.  Co.  v.  Parcher, 
supra;  State  v.  Winona  &  St.  P.  R.  Co. 
21  Minn.  316;  First  Div.  St.  Paul  &  P.  R, 
Co.  V.  St.  Paul,  21  Minn.  526;  Chicago,  M. 
k  St.  P.  R.  Co.  V.  Pfaender,  supra;  St.  Paul 
V.  St.  Paul  &  S.  C.  R.  Co.  23  Minn.  469; 
Nobles  County  v.  Sioux  City  &  St.  P.  R. 
Co.  26  Minn.  298,  3  N.  W.  701;  State  v. 
St.  Paul,  M.  &  M.  R.  Co.  30  Minn.  313,  16 
N.  W.  307;  State  v.  Northern  P.  R.  Co. 
supra;  Hennepin  County  v.  St.  Paul,  M.  k 
M.  R.  Co.  33  Minn.  534,  24  N.  W.  190; 
Ramsey  County  v.  Chicago,  M.  &  St.  P.  R. 
Co.  supra;  Stevens  County  v.  St.  Paul.  M. 
k  M.  R.  Co.  36  Minn.  470,  31  N.  W.  942; 
SUte  v.  Northern  P.  R.  Co.  36  Minn.  209, 
30  N.  W.  663 ;  Todd  County  v.  St.  Paul,  M. 
&  M.  R.  Co.  supra ;  St.  Paul  v.  St.  Paul,  M. 
&  M.  R.  Co.  39  Minn.  112,  38  N.  W.  926; 
Hennepin  v.  St.  Paul,  M.  k  M.  R.  Co.  42 
Minn.  238,  44  N.  W.  63;  Traverse  County  v. 
St.  Paul,  M.  k  M.  R.  Co.  73  Minn.  424,  76 
N.  W.  217;  State  Assessors  v.  Morris  k  £. 
R.  Co.  49  N.  J.  L.  193,  7  Atl.  838;  Central 
R.  k  Bkg.  Co.  v.  Georgia,  92  U.  S.  665,  23 
L.  ed.  757;  Philadelphia,  W.  &  B.  R.  Co.  v. 
Maryland,  10  How.  376,  394,  13  L.  ed.  461, 
469;    Tomlinson   v.   Branch,   15  Wall.  460, 


other  contract  law  would  not  pass  to  a  pur- 
chaser upon  foreclosure  of  its  property  and 
franchises  by  mere  force  of  the  decree  of 
sale,  but  was  extinguished,  yet,  when  sucli 
an  exemption  arose  under  a  statute  de- 
claring in  express  terms  that  the  said  rail- 
road company  and  its  successors  and  their 
capital  stock,  rights,  franchises,  railroads 
constructed  and  to  be  constructed,  rolling 
stock,  and  all  other  property  then  or  there- 
after o^iTied  or  posscsHed  by  said  company  or 
its  successors  were  exempted  and  released 
from  all  state,  county,  town,  city,  munici- 
pal, and  other  taxes;  closing  with  a  further 
declaration  that  such  statute  shall  be  held 
to  constitute  an  irrepealable  contract  be- 
tween the  state  and  the  said  company,  its 
successors  and  assigns, — the  case  is  taken 
ft4  li.  ed.  i\> 


out  of  the  general  rule.  International  k  G. 
N.  R.  Co.  V.  Smith  County,  65  Tex.  21 ;  In- 
ternational k  G.  N.  R.  Co.  V.  Anderson 
County,  59  Tex.  654. 

While,  perhaps,  in  general,  a  total  or  par- 
tial exemption  from  taxation  of  a  railroad 
corporation  is  a  personal  privilege  which  or- 
dinarily does  not  pass  upon  a  mortgage  fore- 
closure sale  of  its  rights,  privileges,  fran- 
chises, and  immunities,  yet,  when  such  priv- 
ilege has  been  expressly  permitted  by  con- 
stitutional amendment  to  be  made  the  subject 
of  a  mortga^,  and  the  state  acquires  and 
conveys  it  after  foreclosure  to  another  com- 
pany, it  must  l)e  held  to  have  inured  to  the 
new  corporation.  First  Div.  St.  Paul  k  P. 
R,  Co.  V.  Parcher,  14  Minn.  297,  Gil.  224. 
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21  L.  ed.  180;  Humphrey  y.  Pegues,  16  Wall. 
244,  247,  21  L.  ed.  326,  327 ;  Delaware  Rail- 
road Tax,  18  Wall.  206,  21  L.  ed.  888; 
Chesapeake  &  0.  R.  Co.  v.  Virginia,  04  U. 
S.  718,  24  L.  ed.  310;  Green  County  v.  Con- 
ness,  100  U.  S.  104,  27  L.  ed.  872,  3  Sup. 
Ct.  Rep.  60;  Southwestern  R.  Co.  v.  Wright, 
116  U.  S.  231,  20  L.  ed.  626,  6  Sup.  Ct.  Rep. 
375;  Tennessee  v.  Whitworth,  117  U.  S.  130, 
146, 20  L.  ed.  833,  835,  6  Sup.  Ct.  Rep.  640; 
Given  v.  Wright,  117  U.  S.  648,  20  L.  ed. 
1021,  6  Sup.  Ct.  Rep.  007;  State  ex  rel. 
Marr  v.  Luther,  50  Minn.  161,  57  N.  W.  464; 
Vermont  &  C.  ^.  Co.  v.  Vermont  C.  R.  Co. 
63  Vt.  25,  10  L.R.A.  562,  3  Inters.  Com. 
Rep.  488,  21  Atl.  262,  731;  Chicago,  R.  I. 
A  P.  R.  Co.  V.  Ottumwa,  112  Iowa,  300,  51 
L.R.A.  763,  83  N.  W.  1074. 

Neither  the  transferability  of  the  contract 
as  to  location  nor  the  capacity  of  the  St. 
Paul  Company,  the  First  Division  Com- 
pany, the  Manitoba  Company,  and  the  plain- 
tiff in.  error  to  acquire  the  contract,  has 
been  destroyed  by  the  Constitution  of  the 
state  of  Minnesota. 

First  Div.  St  Paul  &  P.  R.  Co.  v.  Parcher; 
State  V.  Winona  k  St.  P.  R.  Co.;  St.  Paul 
▼.  St  Paul  &  S.  C.  R.  Co.;  Stevens  County 
V.  St  Paul,  M.  &  M.  R.  Co. ;  Traverse  Coun- 
ty y.  St  Paul,  M.  &  M.  R.  Co. ;  and  Gunn  y. 
Barry, — supra ;  State  ex  reL  Hahn  v.  Young, 
20  Minn.  550,  0  N.  W.  737 ;  Dartmouth  Col- 
lege y.  Woodward,  4  Wheat.  518,  652,  4  L. 
ed.  620,  663;  Planters'  Bank  v.  Sharp,  6 
How.  301,  321,  12  L.  ed.  447,  456;  Walker 
y.  Whitehead,  10  Wall.  314,  21  L.  ed.  357 ; 
Houston  &  T.  C.  R.  Co.  v.  Texas,  170  U.  S. 
243,  256,  42  L.  ed.  1023,  1027,  18  Sup.  Ct. 
Rep.  610 ;  New  Jersey  v.  Yard,  05  U.  S.  104, 
116,  24  L.  ed.  352,  355. 

The  contentions  that  the  act  of  May  22, 
1857,  and  the  amendatory  acts,  created  a 
yalid  contract  which  passed  by  transfer  to 
the  successors  of  the  Minnesota  Company, 
and  vested  in  the  Manitoba  Company  and 
plaintiff  in  error  as  an  appurtenant  to  the 
lines  of  railroad,  are  res  judicata  in  favor 
of  the  plaintiff  in  error. 

First  Div.  St.  Paul  &  P.  R.  Co.  v.  Parcher; 
Stevens  County  v.  St.  Paul,  M.  &  M.  R.  Co. ; 
and  Traverse  County  v.  St.  Paul,  M.  &  M. 
R.  Co., — supra;  Gunter  v.  Atlantic  Coast 
Line  R.  Co.  200  U.  S.  273,  284-287,  50  L.  ed. 
477,  483-485,  26  Sup.  Ct.  Rep.  252;  People 
ex  rel.  Bryant  v.  Holladay,  93  Cal.  241,  27 
Am.  St  Rep.  186,  20  Pac.  56;  Baltimore,  C. 
&  A.  R.  Co.  V.  Wicomico  County,  93  Md. 
113?  48  Atl.  855;  State  ex  rel.  Smyth  v. 
Kennedy,  60  Neb.  300,  83  N.  W.  88. 

Plaintiff  in  error  is  the  successor  in  in- 
terest and  privy  in  estate  of  the  Manitoba 
Company,  the  First  Division  Company,  the 
St  Paul  Company,  and  the  Minnesota  Com- 
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pany,  and  is  entitled  to  the  benefit  of  the 
judgments  in  the  cases  referred  to. 

Gunter  v.  Atlantic  Coast  Line  R.  Co.  200 
U.  S.  273,  280,  202,  50  L.  ed.  477,  480,  487, 
26  Sup.  Ct  Rep.  252;  Baldwin  v.  Maryland, 
170  U.  S.  220,  221,  45  L.  ed.  160,  161,  21 
Sup.  Ct  Rep.  105;  Stone  v.  Farmers'  Bank, 
174  U.  S.  400,  412,  43  L.  ed.  1027,  1028,  10 
Sup.  Ct  Rep.  880;  Southern  P.  R.  Co.  y. 
United  States,  168  U.  S.  1,  48,  42  L.  ed. 
355,  376,  18  Sup.  Ct.  Rep.  18;  New  Orleans 
V.  Citizens'  Bank,  167  U.  S.  371,  306,  42 
L.  ed.  202,  210,  17  Sup.  Ct  Rep.  005;  De- 
posit Bank  v.  Frankfort,  191  U.  S.  400,  512, 
48  L.  ed.  276,  281,  24  Sup.  Ct  Rep.  154; 
Kurtz  V.  St  Paul  k  D.  R.  Co.  61  Minn.  24, 
63  N.  W.  1;  People  ex  rel.  Robarts  v.  Beau- 
dry,  01  Cal.  213,  27  Pac.  612;  People  y. 
Linda  Vista  Irrig.-  Dist  128  Cal.  477,  61 
Pac.  86;  People  ex  rel.  Bryant  v.  Holladay, 
supra;  Chicago,  M.  &  St  P.  R.  Co.  y. 
Racine,  123  Wis.  102,  100  N.  W.  1033; 
Georgia  R.  &  Bkg.  Co.*  y.  Wright,  132  Fed. 
015;  Baltimore,  C.  &  A.  R.  Co.  v.  Wicomico 
County,  supra;  Qrunert  y.  Spalding,  104 
Wis.  193,  78  N.  W.  606,  80  N.  W.  589; 
State  ex  rel.  Smyth  v.  Kennedy,  supra. 

The  questions  were  in  issue  and  were  d» 
cided  in  the  three  cases  referred  to. 

First  Div.  St  Paul  &  P.  R.  Co.  y.  Parcher; 
Stevens  County  v.  St  Paul,  M.  &  M.  R.  Co. ; 
and  Traverse  County  v.  St  Paul,  M.  &  M. 
R.  Co., — supra. 

The  judgments  are  conclusive  as  evidence, 
because,  if  pleaded,  they  would  be  a  bar. 

Thompson  v.  Roberts,  24  How.  233,  16  L. 
ed.  648;  Nichol  v.  Levy,  5  Wall.  433,  442, 
443,  18  L.  ed.  596-500;  Gunter  y.  Atlantic 
Coast  Line  R.  Co.  supra. 

Even  if  the  cases  are  binding  only  on  the 
principle  of  ttare  decisia,  it  would  seem  that 
they  should  be  followed. 

M'Culloch  v.  Maryland,  4  Wheat  316, 4  L. 
ed.  570;  United  States  v.  Burlington  &  M. 
River  R.  Co.  08  U.  S.  334,  341,  25  L.  ed. 
198,  200;  Brown  v.  United  States,  113  U.S. 
568,  570,  28  L.  ed.  1070,  1080,  5  Sup.  Ct. 
Rep.  648;  United  States  v.  Hill,  120  U.  8. 
109,  180,  30  L.  ed.  627,  631,  7  Sup.  Ct.  Rerp. 
510;  Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  060,  20  Sup.  Ct  Rep.  747;  Carson  y. 
Smith,  5  Minn.  78,  Gil.  58,  77  Am.  Dec.  530; 
State  ex  rel.  Loring  y.  Benedict,  15  Minn. 
196,  Gil.  153;  Faribault  v.  Misener,  20 
Minn.  396,  Gil.  347;  Ames  v.  Lake  Superior 
&  M.  R.  Co.  21  Minn.  241 ;  Green  v.  Knife 
Falls  Boom  Corp.  35  Minn.  161,  27  N.  W. 
924;  Willis  v.  Mabon  (Willis  v.  St  Paul 
SaniUtion  Co.)  48  Minn.  140,  16  L.R.A. 
281,  31  Am.  St  Rep.  626,  50  N.  W.  1110; 
State  V.  Moffett,  64  Minn.  292,  67  N.  W.  68 ; 
SUte  V.  Northern  P.  R.  Co.  05  Minn.  43, 
103  N.  W.  731;  SUte  v.  Evans,  00  Minn. 

ai6  V.  8. 
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220,  108  K.  W.  958,  0  A.  &  E.  Ann.  Cas. 
520. 

There  has  been  no  merger  of  the  Mani- 


303,  38  L.  ed.  450,  14  Sup.  Ct.  Rep.  592; 
Gulf  &  S.  I.  R.  Co.  V.  Hewes,  supra; 
Northern  C.  R.  Ck).  v.  Maryland,  187  U.  S. 


toba  lines  with  the  lines  of  other  companies,  258,  47   L.  ed.   167,  23  Sup.   Ct.  Rep.   62; 

so  as  to  waive  the  benefits  of  th«  contract.  Bloxhara  v.  Florida  C.  &  P.  R.  Co.  35  Fla. 

Chicago,  M.  &  jSt.  P.  R.  Co.  v.  Pfaender,  625,  17  So.  902;  Mercantile  Bank  ▼.  Tennes- 

23  Minn.  217;  State  v.  St.  Paul,  M.  k  M.  see,  161  U.  S.  161,  40  L.  ed.  656,  16  Sup.  Ct. 

R.  Co.  30  Minn.  311,  15  N.  W.  307;  State  v.  Rep.  461;  Dow  v.  Beidelman,  125  U.  S.  680, 

Northern  P.  R.  Co.  32  Minn.  294,  20  N.  W.  31   L.  ed.   841,  2  Inters.   Com.  Rep.  56,  8 

234;  SUte  y.  Northern  P.  R.  Co.  36  Minn.  Sup.  Ct.  Rep.  1028;  Wellman  v.  Chicago  & 

207,  30  N.  W.  663;  SUte  y.  St.  Paul  Union  G.  T.  R.  Co.  83  Mich.  502,  47  N.  W.  489;. 

Depot  Co.  42  Minn.  142, 6  L.R.A.  234,  43  N.  Memphis  &  L.  R.  R.  Co.  y.  Railroad  Comrs.' 

W.   840;    Minneapolis   A  St.   L.   R.   Co.   v.  (Memphis  &  L.  R.  R.  Co.  v.  Berry)   112  U. 

Koemer,  85  Minn.  149,  88  N.  W.  430.  S.  609,  28  L.  ed.  837,  5  Sup.  Ct  Rep.  299; 

-liT^....-   ^ m    ea  j  ^  Chcsapeakc  &  O.  R.  Co.  y.  Miller,  supra; 

Messrs.  George  T.  Simpson  and  George  «.  t  ■»»  ^r  n      t»   /^  *  j  ion  it 

W    Peterson   armied   the  cause   and   filed  ^"^  *  ^'  ^^^^^  ^'  ^'  ^-  ^^"»»'  ^^^  ^' 

.  K^r#  i!!^!i  *I^!  •  S.  1,  45  L.  ed.  395,  21  Sup.  Ct.  Rep.  240; 

a  brief  for  defendant  in  error:  -nvi.     n  r^         «i..l      r*^^  xt  o  ««« 

A ^  ^'      t         .       t,.  i.-j-  Rochester  R.  Co.  v.  Rochester,  205  U.  S.  236, 

An  exemption  from  taxation,  contained  m  _-  ^       ,    ^q.    „-  c.        r^j.   n       ^an.    v 

a  railroad  Charter,  does  not  apply  to  exten-  J^J-  ^.nlf'k  io  T  V^c'cK/  209 iT 

''°^Vht:tl"'R^^rWHi!rT!c  U.  S.  ''\^l^-  ^-  «'3.  28  Sup.  Ct.  4-  ^.    ^ 

231,  29  L.  ed.  626.  6  Sup.  «.  Rep.  376;  Wil-  ,  "  t^ere  ever  wae  a  contract  right  to  the 

mington  ft  W.  R.  Co.  y.  Alsbrook,  146  U.  '  I*'  ""^P*  K'""  •^™'"?»  **^  f"^,  V"*  "f 

S.  279.  36  L  ed.  972.  13  Sup.  Ct.  Rep.  72;  company.ng  exemption,  .t  was  lost  by  the 

Chicag;.  B.  ft  K.  C.  R.  Co  v.  Guffey  (Chi-  *''**"'"°"  of  the  road  >nto  other  .tatee.  and 

\J  «.  IT    i^    T»    i-i  ■»#•  't    in/i  hy  the  consolidation  with  the  Eastern  Mm- 

cago,  B.  &  K.  C.  R.  Co.  v.  Missouri)    120  ^    i-        •    xu    ^      x  xt    xu  x 

TT   a    ean    on     t      j    >v«a    »»  o        /-x    -n  ucsota  lincs  in  the  Great  Northern  system  in 

U.  S.  569,  30     L.  ed.  732,  7  Sup.  Ct.  Rep.  .^^o 

693  iwuz. 

:  X.      *  .  ui.  X        V    .X         Maine  C.  R.  Co.  y.  Maine,  96  U.  S.  499, 

An  exemption  from  or  a  right  to  a  limit-  „.  t    gj  oqq 

ed  taxation,  belonging  to  a  corporation,  is  a 

privilege  altogether  personal  to  the  grantee,       j,,  j^^^;^^  ^^„^^  j^,i^^,^  ^^^     ,^.^ 

incapable  of  transference  to  another  save  by  ^^  ^j^^  court- 

a  specific  enabling  law  couched  in  explicit       xhis    suit*  by    the    state    of    Minnesota 

language  apt  to  the  purpose.  against  the  Great  Northern  •Railway  [SIS 

?^^IF\1'  ^"">^"*'  »3^-  S.  217,  23  L.  Company,  a  corporation  organized  and  exist- 

ed.  860;  Adams  v.  Yazoo  k  M.  Valley  R.  Co.  j^g  ^^der  the  laws  of  that  state,  has  for 

60  L.R.A.  33,  note;  Wilson  v.  Gaines,  103  U.  jts  object  to  recover  the  balance  alleged  to 

S.  417,  26  L.  ed.  401;  Gulf  k  S.  I.  R.  Co.  y.  ^  ju^  the  state  on  account  of  Uxes  from 

Hewes,  183  U.  S.  60,  46  L.  ed.  86,  22  Sup.  the  railway  company,  under  a  stotute  known 

Ct.  Rep.  26;  Chesapeake  k  O.  R.  Co.  y.  Mil-  as    chapter    263    of    the   General    Laws   of 

ler,  114  U.  S.  176,  20  L.  ed.  121,  5  Sup.  Ct.  Minnesota  of  1903. 

Rep.  813;  Lake  Drummond  Canal  k  Water  xiie  controlling  question  in  the  case  re- 
Co.  v.  Com.  103  Vs.  337,  68  L.R.A.  92,  49  jates  to  the  constitutionality  of  certain 
S.  E.  606;  Rochester  v.  Rochester  R.  Co.  sections  of  that  stotute,  as  follows:  "§  1. 
182  N.  Y.  99,  70  L.R.A.  773,  74  N.  E.  963;  Every  railroad  company  owning  or  operat- 
Norfolk  k  W.  R.  Co.  v.  Pendleton,  156  U.  S.  i„g  any  line  of  railway  situated  within  or 
667,  39  L.  ed.  574,  15  Sup.  Ct.  Rp,o.  413;  partly  within  this  stote  shall,  during  the 
Covington  A  L.  Turnp.  Road  Co.  v.  Sandford,  year  1905,  and  annually  thereafter,  pay 
164  U.  S.  578,  41  L.  ed.  560,  17  Sup.  Ct.  Rep.  into  the  treasury  of  this  state,  in  lieu  of 
198;  Ph«niz  F.  k  M.  Ins.  Co.  y.  Tennessee,  all  toxes  and  assessmenU  upon  all  prop- 
161  U.  S.  174,  40  L.  ed.  660,  16  Sup.  Ct.  Rep.  erty  within  this  state,  owned  and  operated 
^'^'  for  railway  purposes  by  such  company,  in* 
The  stote  could  not  have  created  in  1879  a  eluding  the  equipment,  appurtenances,  ap- 
new  corporation  with  an  irrepealable  and  pendages,  and  franchises  thereof,  a  sum  of 
unchangeable  gross  earnings  tax  privilege,  money  equal  to  ^  per  cent  of  the  groBa  earn- 
It  could  not  confer  such  a  privilege  on  {^gs  derived  from  the  operation  of  such 
either  a  new  or  an  old  corporation  by  way  Une  of  railway  within  this  state;  and  the 
of  original  grant,  or  by  consenting  to  a  annual  payment  of  such  sum  shall  be  in 
transfer  from  an  old  to  a  new  corporation,  full  and  in  lieu  of  all  other  taxes  and  «- 
Trask  y.  Maguire,  18  Wall.  391,  21  L.  ed.  seasmenta  upon  the  property  and  franohiaea 
938;  Louisville  k  N.  R.  Co.  v.  Palmes,  109  so  taxed.  The  lands  acquired  by  public 
U.  S.  244,  27  L.  ed.  922,  3  Sup.  Ct.  Rep.  193;  grants  shall  be  and  remain  exempt  from 
Keokuk  &  W.  R.  Co.  v.  Missouri,  152  U.  S.  toxation  until  sold  or  contracted  to  be  sold 
ft4  h.  ed.  451 
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or  conveyed,  as  provided  in  the  respective 
acts  whereby  such  grants  were  made  or 
recognized.  §  2.  The  term  'gross  earnings 
derived  from  the  operation  of  such  line  of 
railway  within  this  state/  as  used  in  §  1 
of  this  act,  is  hereby  declared  and  shall  be 
construed  to  mean  all  earnings  on  business 
beginning  and  ending  within  the  state,  and 
a  proportion  based  upon  the  proportion  of 
the  milenge  within  the  state  to  the  entire 
mileage  over  which  such  business  is  done  of 
earnings  on  all  interstate  business  passing 
through,  into,  or  out  of  the  state/'  Minn. 
Gen.  Laws  1903,  chap.  253,  p.  375. 

The  effect  of  the  statute,  Minnesota  as- 
serts, was  to  place  the  Great  Northern 
Railway  Company,  as  to  rates,  on  the  same 
basis  of  taxation  as  other  railroads  in  tlie 
state.  But  the  company  contended  in  the 
courts  below,  and  contends  here,  that  tlie 
requirement  to  pay  for  1005  and  annually 
thereafter  4  per  cent  of  the  gross  earnings 
SI 3]  derived  from  the  operation  *of  its  rail- 
road within  the  state  was  in  violation  of  a 
statute  enacted  May  22d,  1857,  by  the  terri- 
tory of  Minnesota,  incorporating  the  Minne- 
sota &  Pacific  Railroad  Company,  and  which 
fixed  ^  per  centum  of  the  gross  earnings  of 
that  company's  railroad  property  as  a  tax  in 
lieu  of  all  taxes  and  assessments  whatever. 
Minn.  Scss.  Laws  1857,  Extra  Scss.  §§  1,  4, 
8.  The  provisions  in  the  latter  statute,  it 
Is  alleged,  constituted  a  contract  with  that 
company  (the  remote  predecessor  of  the  de- 
fendant company),  which  was  protected,  in 
favor  of  the  latter  by  the  contract  clause  of 
the  Constitution  of  the  United  States,  as 
well  as  by  the  clause  of  the  14th  Amend- 
ment, forbidding  the  deprivation  of  prop- 
erty without  due  process  of  law.  All  this 
was  disputed  by  the  state. 

The  gross  earnings  of  the  company  dur- 
ing 1905  were,  it  is  conceded,  $18,510,- 
306.27,  4  per  cent  of  which,  $741,015.85,  the 
state  demanded  under  the  act  of  1003.  Tlie 
company  paid  $020,878.47  on  account  of 
gross  earnings  for  1005,  and  refused  to  pay 
more.  For  the  difTcrence,  $120  737.38, 
with  interest,  the  state  claimed  juugment. 
The  railway  company  admitted  its  liability 
to  pay  4  per  cent  on  the  gross  earnings  de- 
rived from  certain  lines  operated  by  it  in 
1905,  but  denied  liability  in  excess  of  3  ])er 
cent  on  the  gross  earning  derived,  during 
the  same  period,  from  certain  other  lines. 
It  insisted  that  the  sum  paid  by  it  before 
being  sued  herein  was  all  that  could  be 
legally  demanded  by  the  state  for  the  year 
1905. 

The  trial  court  made  certain  findings  of 
fact  and  announced  certain  conclusions  of 
law  that  were  not  satisfactory  to  eithor 
party.  But  it  was  stipulated  that,  on  the 
basis  of  those  findings  and  conclusions,  i 
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the  state  would  be  entitled  to  a  judgment 
for  $32,285.04,  with  interest  from  July  11th, 
1008,  and  costs;  and  for  that  sum  judg- 
ment was  given  by  the  trial  court  against 
the  railway  company.  Each  party  prose- 
cuted an  appeal  to  the  supreme  court  of 
Minnesota.  That  court  sustained  the 
state's  appeal,  and  reversed  the  judgment^ 
with  directions  to  enter  judgment  in  favor 
of  the  state  for  the  entire  amount  it  had 
•sued  for,— $120,737.88,  with  interest.  [214 
100  Minn.  303,  119  N.  W.  202.  Henoe  this 
writ  of  error  by  the  railway  company. 

It  is  necessary  to  a  clear  understanding 
of  the  question  of  contract,  as  well  as  the 
objections  raised  against  the  act  of  19U3, 
that  we  state  certain  facts  in  the  history 
of  the  taxation  of  railroad  property  in  Min- 
nesota. 

By  an  act  approved  February  20th,  1857, 
Congress  authorized  the  people  of  the  ter- 
ritory of  Minnesota  tu  form  a  constitution 
preparatory  to  its  admission  into  the  Union 
as  a  state  on  an  equal  footing  with  the 
original  states.  11  ^tat.  at  L.  160,  chap. 
00.  And  by  an  act  passed  March  3d,  1857, 
it  made  a  giant  of  lands  to  the  territory  to 
aid  in  the  construction  of  railroads  between 
certain  points,  with  branches  between  cer- 
tain other  points,  and  provided  that  the 
lands  so  granted  should  be  subject  to  the  fu- 
ture disposal  by  the  legislature  of  the  ter- 
ritory or  future  state  for  the  purposes  ex- 
pressed by  Congress,  and  no  other.  11 
fcjtat.  at  L.  100,  chap.  09,  §§  1,  3. 

In  execution  of  the  trust  created  by  that 
act  of  Congress,  the  legislative  assembly  of 
the  territory,  by  the  above  act  of  May  22(1, 
1857,  incorporated  the  Minnesota  &  Pacific 
Railroad  Company,  investing  it  with  all  the 
powers,  privileges,  franchises,  and  immuni- 
ties incident  to  a  corporation,  and  empow- 
ering it  to  survey,  locate,  construct,  main- 
tain, and  operate  a  railroad  with  one  or 
more  tracks  or  lines  between  certain  named 
places;  to  which  end  it  was  authorized  to 
enter  upon  and  appropriate  lands  belong- 
ing to  the  territory  or  future  state,  not  ex- 
ceeding a  prescribed  width  throughout  the 
entire  length  of  its  railioad.  Minn.  Sess. 
Laws  1857,  Extra  Sess.  p.  1,  §§  1,  4,  18. 

The  18th  section  of  the  latter  act  consti- 
tutes an  important  feature  in  this  case.  So 
much  of  that  section  as  is  material  in  de- 
termining this  case  is  as  follows:  "In  con- 
sideration of  the  grants,  privileges,  and 
franchises  herein  conferred  on  the  said  Min- 
nesota &  Pacific  Railroad  Company,  the  said 
company  shall  and  will,  on  or  before  the  1st 
day  of  March  in  each  year,  *pay  into  [SIS 
the  treasury  of  the  territory  or  future  state, 
3  per  centum  of  the  gross  earnings  of  the 
said  railroad,  for  the  year  ending  on  the  last 
day  of  the  preceding  December,  in  lieu  of 
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aU  taxes  and  asacssmenia  whatever,  •  .  . 
and  for  securing  to  the  territory  or  state 
the  payment  of  the  aforesaid  per  centum  it 
is  hereby  declared  that  the  state  shall  have 
a  lien  upon  the  railroads  of  the  said  com- 
pany, and  upon  all  other  property,  estate, 
and  effects  of  the  said  company,  whether 
real,  personal,  or  mixed,  and  the  lien  here- 
by secured  shall  take  and  have  precedence 
of  all  demands,  decrees,  and  judgments 
against  the  said  company.  The  first  pay- 
ment shall  be  made  on  the  Ist  day  of 
March  next  after  50  miles  of  said  railroad 
shall  be  completed,  and  such  payment  shall 
be  in  lieu  of  all  taxes  and  in  full  of  all 
claims  of  the  territory  or  state  for  the 
grant  hereby  made;'  and,  in  consideration 
of  such  annual  payments,  the  said  com- 
pany shall  be  forever  exempt  from  all  as- 
sessments and  taxes  whatever  by  the  terri- 
tory, or  state  which  shall  succeed  the  ter- 
ritory, or  by  any  county,  city,  town,  village, 
or  other  municipal  authority  in  the  terri- 
tory or  state,  upon  all  stock  in  the  said 
'Minnesota  k  Pacific  Railroad  Company,* 
whether  belonging  to  said  company  or  to 
individuals,  and  upon  all  its  franchises  or 
estate,  real,  personal,  or  mixed,  held  by  said 
company,  and  said  land  granted  by  said 
act  of  Congress  hereby  authorized  to  be  con- 
veyed to  the  said  Minnesota  k  Pacific  Rail- 
road Company  shall  be  exempt  from  all 
taxation  till  sold  and  conveyed  by  said 
company.**  This  act,  it  must  be  remem- 
bered, was  passed  before  Minnesota  became 
a  state. 

By  an  act  approved  May  11  th,  1858,  Min- 
nesota was  admitted  into  the  Union  as  a 
state,  with  the  Constitution  it  had  adopted 
by  popular  vote  on  the  13th  of  October 
previous  (11  Stat,  at  L.  285,  chap.  31); 
which  Constitution  provided  that  all  taxes 
to  be  raised  in  the  state  "shall  be  as 
nearly  equal  as  may  be,  and  all  property 
on  which  taxes  are  to  be  levied  shall  have 
a  cash  valuation  and  be  equalized  and 
uniform  throughout  the  state.**  Another 
•ection  in  the  same  article  required  that 
SI 6]  •^aws  shall  be  passed  taxing  all  mon- 
eys, credits,  investments  in  bonds,  stocks, 
joint  atocl^  companies,  or  otherwise,  and  al- 
so aU  real  and  personal  property,  according 
to  its  true  value  in  money;**  also,  that  cer- 
tain specified  kinds  of  property,  devoted  to 
charitable  and  public  uses,  ''shall,  by  general 
laws,  be  exempt  from  taxation."  Art  9, 
if  1,  S.  But  railroad  property  iras  not  in- 
eluded  in  such  exemptions ;  therefore,  after 
the  state  Constitution  went  into  operation, 
railroad  property — if  no  inviolable  contract 
controlled  the  matter — was  taxable  in  Min- 
■ctota  only  on  the  basis  fixed  in  that  in- 
strument. 

On  the  23d  of  June,  1800,  there  was  a 
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foreclosure  of  two  mortgages  (the  principal 
one  having  been  executed  July  31st,  1858, 
and  a  BU]>plcnientary  one  executed  Novem- 
ber 27th,  185S)  which  the  Minnesota  ft 
Pacific  Railroad  Company,  under  the  au- 
thority of  an  act  of  the  legislature,  had 
given  to  secure^  moneys  borrowed  by  it  as 
well  as  certain  bonds  it  had  issued.  Those 
mortgages  covered  the  company's  line  and 
all  its  property  and  franchises.  Their  va- 
lidity is  not  questioned  in  this  case.  The 
state,  being  the  highest  and  best  bidder  at 
the  foreclosure  sale,  became  the  purchaser 
on  the  23d  of  June,  18G0,  and  by  that  pur- 
chase, the  supreme  court  of  Minnesota  has 
said,  ''the  state  became  vested  with  all  the 
railroad  properties,  and,  no  redemption  be- 
ing made,  the  company  became  wholly  de- 
vested of  its  rights." 

Subsequently,  on  jMarch  8th,  1801,  the  leg- 
islature passed  an  act  entitled,  "An  Act  to 
Facilitate  the  Construction  of  tne  Minnesota 
k  Pacific  Railroad,"  which  provided  "that 
the  road,  lands,  property,  rights,  franchises, 
privileges,  and  immunities  belonging  or  per- 
taining to  the  Minnesota  k  Pacific  Railroad 
Company,  prior  to  the  sale  and  purchase 
thereof  by  the  governor  on  the  23d  day  of 
June,  1800,  on  behalf  of  the  state,  and  now 
claimed  or  held  by  the  state,  and  all  bonds 
and  securities  of  tlic  said  company,  held  by 
the  state,  shall  be  and  are  hereby  released, 
discharged,  and  restored  to  the  said  com- 
pany free  of  all  liens  or  claims  thereon 
lield  by  or  •in  hehalf  of  the  state."  §  1.  [217 
The  act  named  certain  conditions  to  be  per- 
formed by  the  company  in  respect  of  the  pro- 
posed railroad,  and,  if  they  were  not  per- 
formed by  the  time  specified,  then  all  the 
rights  and  benefits  conferred  upon  said  com- 
pany "shall  be  forfeited  to  the  state  abso- 
lutely, witliout  any  further  act  or  cere- 
mony whatever."  Minn.  Laws  1861,  chap. 
5,  p.  235.  The  company  having  failed 
wholly  to  comply  with  the  conditions  pre- 
scribed, all  the  rights,  privileges,  franchises, 
and  immunities  granted  to  it  by  the  last- 
named  act  were  resumed  by  and  reinvested 
in  the  state. 

Thereafter,  by  an  act  of  March  10th,  1802, 
the  legislature,  with  a  view  of  facilitating 
the  construction  of  the  Minnesota  k  Pacific 
Railroad,  and  of  amending  and  continuing 
the  act  of  incorporation  relating  thereto, 
granted  to  certain  named  parties  under  the 
corporate  name  of  the  St.  Paul  k  Pacific 
Railroad  Company  "all  the  rights,  privi- 
leges, property,  franchises,  and  inter- 
ests" granted  by  the  territory  of  Min- 
nesota to  the  Minnesota  k  Pacific  Railroad 
Company  by  the  above  act  of  May  22d9 
1857,  "with  all  the  immunities,  rights,  prop- 
erty, benefits,  and  privileges  which  the  said 
Minnesota  k  Pacific  Railroad  Company  liad« 
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or  might  or  could  have,  by  reason  of  the 
passage  of  said  act,  free  and  clear  of  alt 
Hens  thereon,  and  free  from  all  liens  and 
claims  of  the  state  of  Minnesota  against 
the  same,  except  such  as  are  retained  by 
the  provisions  of  this  act."  Minn.  Special 
Laws  1862,  chap.  20. 

We  take  from  the  opinion  of  the  supreme 
court  of  the  state  this  additional  statement 
of  facts:  "By  chapter  3,  p.  174,  8p.  Laws 
1804,  the  St.  Paul  &  Pacific  Company  was 
authorized  to  issue  one  or  more  classes  of 
preferred  stock,  and  to  enter  into  agreements 
or  contracts  with  the  holders  thereof  for  the 
administration  of  the  portion  of  the  road 
to  which  the  stock  might  pertain,  and  for 
the  independent  organization  by  such  hold- 
ers to  enable  them  separately  or  in  con- 
junction with  the  general  directors  of  the 
road  to  exercise  supervision  and  control  of 
their  separate  portion  of  the  road.  Under 
this  act,  preferred  stock  was  duly  issued,  and 
218]  *the  holders  thereof,  acting  under  the 
statute  just  referred  to,  organized  and  in- 
corporated the  First  Division  of  the  St. 
Paul  &  Pacific  Railroad  Company,  which 
company,  through  its  ofiicers,  thereafter  co- 
operated with  the  St.  Paul  &  Pacific  Com- 
pany in  the  construction  of  the  road.  The 
act  incorporating  the  latter-named  company 
contained  no  express  reference  to  the  rate 
or  system  of  taxation  to  be  imposed  upon 
the  company,  but  it  is  claimed  that  all  the 
provisions  on  this  subject  contained  in  the 
old  Minnesota  &  Pacific  Company's  charter 
passed  by  the  terms  of  the  act  incorporating 
it,  and  were  included  within  the  designa- 
tion of  'rights,  privileges,  and  immunities.' 
However,  by  chapter  0,  p.  40,  Sp.  Laws 
1866,  an  act  to  facilitate  the  completion  of 
the  St.  Paul  k  Pacific  Railroad  and 
branches  [March  2d,  1865],  tne  legislature 
imposed  a  difTerent  rate  of  taxation  than 
that  contained  in  the  Minnesota  &  Pacific 
Company's  charter,  in  this:  that  by  this 
act  the  company  was  required  to  pay  dur- 
ing the  first  three  years  after  30  miles  of  its 
road  had  been  completed,  1  per  cent  of  its 
gross  earnings,  2  per  cent  during  the  suc- 
ceeding seven  years,  and  thereafter  3  per 
cent.  The  act  also  contained  a  provision 
that  the  lands  of  tlie  company  should  be 
subject  to  taxation  as  soon  as  sold,  leased, 
or  contracted  to  be  sold  or  leased.  The  St. 
Paul  k  Pacific  Company  formally  accepted 
this  act,  and  the  First  Division  Company 
thereafter  complied  with  its  terms  and  pro- 
visions by  paying  the  rate  of  taxation  there- 
by imposed.  The  organization  of  the  First 
Division  Company  was  legalized  and  con- 
firmed by  chap.  1,  p.  11,  Sp.  Laws  1860. 
Between  1862  and  1871,  both  these  com- 
panies separately  executed  trust  deeds  and 
aiortgages  covering  the  main  line  of  the 
454 


road  and  all  its  branches,  according  to  the 
ownership  of  the  same  by  the  separate  com- 
panies, thereby  conveying  to  the  mort- 
gagees or  trustees  all  property,  rights,  privi- 
leges, franchises,  and  immunities  held, 
owned,  or  possessed  by  either  company. 
Both  companies  made  default  in  the  pay- 
ment of  the  indebtedness  secured  by  these 
instruments,  and  they  were  duly  *f ore-  [219 
closed  in  the  manner  prescribed  by  law, 
John  S.  Barnes,  for  himself  and  associates, 
being  the  purchaser  at  the  sale  made  under 
the  foreclosure  as  to  the  branch  line.  There- 
after, Barnes  and  his  associates  incorpo- 
rated under  the  laws  of  the  state  the  St. 
Paul,  Minneapolis,  &  Manitoba  Railroad 
Company,  and  to  this  company  they  con- 
veyed all  rights  acquired  under  the  fore- 
closure stated.  Therefore  the  mortgage 
on  the  main  line  was  foreclosed  and  the 
Manitoba  Company  became  the  purchaser. 
By  these  foreclosures  the  Manitoba  Com- 
pany became  the  sole  owner  of  all  rights, 
privileges,  and  property  of  the  two  otlier 
companies.  The  Manitoba  Company  leased 
its  line,  together  with  all  property  rights, 
franchises,  privileges,  and  immunities  to  the 
defendant  Great  Northern  Company,  in- 
corporated under  the  laws  of  the  state  for 
the  term  of  090  years.  The  old  Pacific  and 
the  First  Division  Companies  paid  taxes 
to  the  state  upon  the  basis  of  the  act  of 
1805,  already  referred  to,  viz.,  1  per  cent 
for  the  first  three  years  after  the  comple- 
tion of  30  miles  of  road,  2  per  cent  for  the 
succeeding  seven  years,  and  thereafter,  and 
until  their  rights  passed  from  them  by  the 
foreclosure  proceedings,  just  referred  to,  at 
the  rate  of  3  per  cent  of  their  gross  earn- 
ings. The  Manitoba  Company  paid  this 
rate  at  all  times  during  its  ownership  and 
operation  of  the  road." 

In  1871,  the  provisions  of  the  state  Con- 
stitution in  relation  to  the  taxation  of  rail- 
road property  were  extended  by  an  amend- 
ment. That  amendment  was  as  follows: 
"Art.  4,  §  32(a).  Any  law  providing  for 
the  repeal  or  amendment  of  any  law  or  laws 
heretofore  or  hereafter  enacted,  which  pro- 
vides that  any  railroad  company  now  exist- 
ing in  this  state,  or  operating  its  road 
therein,  or  which  may  be  hereafter  organ- 
ized, shall,  in  lieu  of  all  other  taxes  and  as- 
sessments upon  their  real  estate,  roads,  roll- 
ing stock,  and  other  personal  property,  at 
and  during  the  time  and  periods  therein 
specified,  pay  into  the  treasury  of  this 
state  a  certain  percentage  therein  mentioned 
of  the  gross  earnings  of  such  railroad  com- 
panies now  existing  or  hereafter  organised, 
shall,  before  the  same  *shall  take  ef-  [220 
feet  or  be  in  force,  be  submitted  to  a  vote  of 
the  people  of  the  state,  and  be  adopted  and 
ratified  by  a  majority  of  the  electors  of 
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the  state,  voting  at  the  election  at  which 
the  same  shall  be  submitted  to  them."  This 
amendment  was  submitted  to  popular  vote 
and  approved  by  the  electors.  It  thereby 
became,  to  all  intents  and  purposes,  a  part 
of  the  Constitution.  Minn.  Const,  art  4, 
§  32a. 

After  the  adoption  of  that  amendment, 
the  legislature  passed  the  above  act  of  1903, 
increasing  the  tax  to  be  paid  for  1905  and 
annually  thereafter  on  the  groaa  earnings  of 
railroads  operated  within  the  state  to  4 
per  cent,  lliat  act  was  submitted  to  a  vote 
of  the  electors,  and  was  sustained  by  the 
requisite  majority. 

As  already  stated,  the  railway  company 
insists  that  the  territorial  act  of  May  22d, 
1857,  incorporating  the  Minnesota  &  Pacific 
Railroad  Company,  constituted  a  valid  and 
irrepealable  contract  with  that  company,  of 
which  its  successors  in  interest  could  avail 
themselves,  and  that  its  obligation  could  not 
be  subsequently  impaired  by  any  legislative 
enactment,  or  by  any  provision  of  the  state 
Constitution  adopted  in  1858,  after  the  act 
of  1857  was  passed,  or  as  amended  in  1871. 

We  have  seen  that  the    (old)   Minnesota 
&  Pacific  Railroad  Company  was  required, 
by  the  territorial  act  of  May  22d,  1857,  "in 
consideration  of  the  grants,  privileges,  and 
franchises"  conferred   upon   it,   to  pay   an- 
nually into  the  treasury  of  the  territory  or 
future  state  S  per  centum  of  its  gross  earn- 
ings for  the  preceding  year,  in  lieu  of  all 
taxes  and  assessments  wliatever,  and  that, 
"in  consideration  of  such  annual  payments," 
the  company  should  be  forever  exempt  from 
all  assessments  and  taxes  whatever,  terri- 
torial,   state,   or   municipal,    upon    all    its 
stock,  by  whomsoever  held,  and  upon  all  its 
franchises  or  estate,  real,  personal,  or  mixed, 
and  that  the  land  granted  by  Congress,  and 
conveyed  to  the  company  under  the  author- 
ity of  the  state,  should  be  exempt  from  all 
taxation  until  sold  and  conveyed  by  it. 

The  supreme  court  of  the  state  expressed 

2*1]  doubt  whether  'the  act  of  1857  was  so 

^rded  as  to  constitute,  in  itself,  a  contract 

M»At  would  prevent  the  territory  or  the  state 

^'^im  adopting  and  enforcing  any  different 

^h    of  taxation  from  that  prescribed   by 

^''^t  act.    We  share  this  doubt  of  the  state 

^^^»  ^^^  A<^t  being  alone  considered,  and 

.T*    ••re  somewhat  justified  in  so  doing  by 

art      ^**^  *^'**  *^®  **'^*®  legislature,  by  the 

^     of  1866,  changed  the  rate  of  taxation 

g.    ^<i  this  property,  then  operated  by  the 

.*    ^aul  &  Pacific  Company  (a  predecessor 

'^He  plaintiff),  which  had  undertaken  to 

^^^  l^lcte    the    contemplated    railroad    and 

^^fihes.     The  act  of  1865  seems  to  have 

"**'•*   accepted  and  complied  with  by  the  sue- 

*^^^Ts  in  interest  of  the  Minnesota  &  Pa- 

cin^   Railroad  Company,  and  amounted,  as 


the  court  below  well  said,  to  a  practical 
construction  by  the  parties  of  the  alleged 
contract  of  exemption  to  be  found  in  the 
territorial  act  of  1857.  But  we  forbear  any 
direct  decision  of  this  question,  for  there 
are  other  grounds  upon  which  our  judgment 
will  be  based. 

The  state  court  recognized  the  doctrine  as 
firmly  established  that  a  legislature,  unleaa 
restrained  by  state  constitutional  provi- 
sions, may  contract  to  limit  its  power  of 
taxation.  But  it  held  that,  as  taxation  waa 
essential  to  the  existence  and  operations  of 
government,  an  exemption  from  taxes  can- 
not be  presumed  from  doubtful  language, 
but  must' be  expressed  in  words  so  clear  and 
explicit  as  to  leave  no  reasonable  doubt 
that  the  exemption  was  intended  to  be  given. 
And  such  is  the  settled  rule  announced  by 
this  court  in  cases  familiar  to  counsel,  and 
too  numerous  to  be  cited.  Passing  without 
direct  decision  the  question  whether  the 
act  of  1857  constituted,  in  itself,  an  irre- 
pealable contract  as  between  the  territory 
and  the  (old)  Minnesota  &,  Pacific  Railroad 
Company,  the  supreme  court  of  Minnesota 
considered  the  question  whether  the  contract 
was  personal  to  that  particular  company,  or 
"did  it  become  attached  as  an  appurtenant 
to  the  charter,  rights,  franchises,  and  privi- 
leges of  the  company,  and  pass  down  the 
line  to  the  defendant?"  The  first  clause  of 
that  question  was  answered  by  the  court  in 
the  affirmative;  the  latter  in  the  *neg-  [S2a 
ative, — ^the  court  citing,  in  support  of  its  con- 
clusions, the  following  cases:  Morgan  v.  Lou- 
isiana, 93  U.S.  217,  23  L.  ed.  860;  Chesa- 
peake &  0.  R.  Co.  V.  Miller,  114  U.  S.  176, 
20  L.  ed.  121,  5  Sup.  Ct.  Rep.  813;  Coving- 
ton k  L.  Turnp.  Road  Co.  v.  Sandford,  164 
U.  S.  578,  41  L.  ed.  660,  17  Sup.  Ct.  Rep. 
108;  Rochester  v.  Rochester  R.  Co.  182  N. 
y.  00,  70  L.R.A.  773,  74  N.  E.  953 ;  Memphis 
&  L.  R.  R.  Co.  V.  Railroad  Comrs.  (Mem- 
phis k  L.  R.  R.  Co.  V.  Berry)  112  U.  S.  600, 
28  L.  ed.  837,  6  Sup.  Ct.  Rep.  299.  We  need 
uot  extend  the  discussion  upon  that  point* 

But  the  state  court  said,  and  correctly, 
that  there  was  another  and  stronger  reason 
why  it  should  be  adjudged  that  an  irrevoca- 
ble contract  did  not  and  could  not  pass  to 
the  companies  that  claimed  to  have  succeed- 
ed to  the  rights  of  the  Minnesota  &  Paeifle 
Railroad  Company.  That  reason  is  suggest- 
ed by  the  facts  and  circumstances  now  to 
be  stated  by  us. 

The  rights,  franchises,  privileges,  or  im- 
munities of  every  kind  covered  by  the  above 
territorial  act  of  1857  were  wholly  lost  to 
the  old  Minnesota  &  Pacific  Railroad  Com- 
pany when  the  state,  by  its  purchase  of 
June  23d,  1860,  at  the  foreclosure  sale,  be- 
came completely  reinvested  with  them. 
Those  rights,  franchises,  privileges,  and  im- 
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munities  were  swept  away  from  that  com- 
pany by  that  sale.     Now,  when  that  pi4r- 
eJuue  was  made,  the  territory  had  become 
a  state,   with  a  constitution  expressly  re- 
quiring the  equal  and  uniform  taxation  of 
all  real  and  personal  property  in  the  state 
upon  a  cash  baaiSy  and  authorized  the  ex- 
emption from  taxation  of  certain  specified 
kinds   of   property,  devoted   to   public  and 
charitable  uses;  but,  as  we  have  seen,  rail- 
road property  ioaa  not  included  among  the 
properties  that  could  he  so  exempted.     It 
18,  therefore,  to  be  taken  that  the  Constitu- 
tion of  the  state,  after  it  went  into  opera* 
tion  in   1858,  required  all  railroads  to  be 
taxed  by  an  equal  and  uniform  rule  and  on 
a  cash  basis.    The  state  having,  by  its  pur- 
chase, become  reinvested,  in  1800,  with  all 
the  rights,  franchises,  and  privileges  grant- 
ed to  the  Minnesota  &  Pacific  Railroad  in 
1857,   could,  speaking  generally,  have  dis- 
posed of  such  interests  at  will ;  but,  clearly, 
it  could  not  have  disposed  of  the  inten^sts 
acquired   by   its   purchase,   in  any   manner 
that  was  inconsistent  with,  or  which  would 
223]  have  rendered  nugatory,  *the  require- 
ments or  injunctions  of  the  state  Constitu- 
tion. Even  if  the  territorial  act  of  1857,  con- 
sidered alone,  might  have  been  regarded  as  a 
contract  with   the  state   in  respect  of   the 
amount  of  the  tax  to  be  paid  by  the  railroad 
company  named  in  it,  that  contract  ceased 
to   have   any   force,    as   against   the   state, 
when  the  state,  in  1800,  became,  by  purchase 
at  foreclosure   sale,   the   owner   of  all   the 
rights,  property,  immunities,  and  franchises 
of   the   company.      The    legislature   of    the 
state  could  not,  after  the  state  Constitution 
went  into  operation,  have  reinvested  the  old 
railroad     company     with     such     pro).erty, 
rights,  immunities,  or  francliises,  or  have 
transferred  them  to  a  new  corporation  or 
to  a  consolidated  railroad  corporation  creat- 
ed by  the  union  of  prior  corporations,  ac- 
companied by  an  exemption  from  taxat'on 
that  was  inconsistent  with  the  Constitution. 
Therefore,  when,  by  the  act  of  March  8th, 
1861,  the  state  released  and  restored  to  the 
Minnesota  &  Pacific  Railroad  Company  the 
road,    lands,   property,    rights,     franchises, 
privileges,   and   immunities   which   had  be- 
longed to  that  company  prior  to  the  slate's 
purchase  of  1800,  there  did  not  go,  there 
could  not  have  gone,  with  that  release  or 
restoration,   an   exemption    from    taxation 
that  was  forbidden  by  the  state  Constitu- 
tion then   in  oj^eration.     That  instrument 
stood  in  the  way  of  such  legislation.    And, 
upon  like  grounds,  it  must  be  held  that  no 
qualified  or  partial  exemption  from  taxa- 
tion could  have  been   acquired  by  the  St. 
Paul   ft   Pacific    Railroad    Company    under 
the  act  of  March,  1802,  which  assumed  to 
pass  to  that  company  all  the  rights,  benefits, ' 
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privileges,  property,  franchises,  and  inter- 
ests of  the  Minnesota  &  Pacific  Company, 
which  the  state  had  acquired  by  its  second 
purchase.  It  was  not  competent  for  the 
legislature,  after  the  state  Constitution 
went  into  operation,  to  agree,  for  the  state, 
that  the  payment  of  any  given  per  cent  of 
the  gross  earnings  of  the  railroad  corpora- 
tion should  be  in  lieu  of  all  other  taxation. 
The  Constitution  again  stood  in  the  way. 

Apart  from  the  decision  of  the  supreme 
court  of. Minnesota  in  this  case,  the  views 
just  expressed  are  abundantly  supported 
*by  adjudged  cases.  It  is  well  to  look  [224 
at  some  of  those  cases,  because  the  question 
relates  to  the  existence  or  nonexistence  of  a 
contract  protected  as  to  its  obligation  by  the 
Constitution  of  the  United  States;  and  upon 
that  question  this  court  must  exercise  its 
independent  judgment.  Douglas  y.  Ken- 
tucky, 108  U.  S.  480,  402,  42  L.  ed.  553, 
554,  18  Sup.  Ct.  Rep.  199,  and  authorities 
there  cited. 

In  Trask  v.  Maguire,  18  Wall.  401,  404, 
409,  21  L.  ed.  944,  945,  947,  it  appeared 
that  a  railroad  company  was  incorporate  I 
with  an  exemption  from  state  and  county 
taxes.  The  corporation  obtained  a  loan 
from  the  state.  The  act  under  which  the 
loan  was  made  and  the  bonds  given  to  se- 
cure it  provided  that  the  acceptance  of  such 
bonds  should  be  a  mortgage  of  the  road 
and  every  part  thereof  for  the  benefit  of  the 
state.  Subsequently,  tlie  state  adopted  a 
new  Constitution,  which  declared  that  no 
property,  real  or  personal,  should  be  exempt 
from  taxation,  except  such  as  was  used  ex- 
clusively for  public  schools  or  belonged  to 
the  United  estates,  and  also  forbade  the  leg- 
islature to  pass  any  special  laws  exempt- 
ing the  property  of  any  named  person  or 
corporation  from  taxation.  The  legislature 
passed  an  act  under  which  proceedings  were 
instituted  against  defaulting  railroad  com- 
panies to  foreclose  the  state's  lien.  Pend- 
ing those  proceedings,  another  act  was 
passed,  declaring  that  any  corporation  pur- 
chasing at  such  a  foreclosure  sale  should 
have  the  same  power,  franchises,  rights,  and 
privileges,  and  be  subject  to  the  same  lia- 
bilities and  restrictions,  as  the  corporation, 
whose  property  and  franchises  were  to  be 
sold.  A  sale  was  had  and  the  state  became 
the  purchaser  of  the  defaulting  railroad  and 
its  appurtenances.  It  was  then  sold  to  a 
private  person,  who,  with  his  associates, 
organized  a  new  corporation  with  the  same 
name  as  the  old  one.  The  question  was 
whether  the  last  corporation  was  entitled 
to  the  immunity  from  taxation  granted  to 
the  original  company.  This  court,  speak- 
ing by  Mr.  Justice  Field,  said:  "When  the 
state  became  the  purchaser,  the  immunity 
ceased;  the  property  stood  in  its  hands  pre- 
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eisely  the  same  as  any  other  unencumbered 
property  of  the  state,  exempt  from  taxation. 
225]  not  by  virtue  of  any  previous  *stipu- 
lation  with  the  company,  but  as  all  property 
of  the  state  is  thus  exempt.  Subsequently,  the 
road    and    its   appurtenances,   and   all   the 
franchises,  which,  under  the  new  Constitu 
tion    of   Missouri,    adopted    in    18G5,   were 
transferable  by  the  state,  were  sold  by  the 
commissioners  to  McKay,  Vogel,  and  Sim- 
mons, who  conveyed  the  same  to  Thomas  Al- 
len, who,  with  others,  in  July,  18G7,  became 
incorporated   under   the    name    of   the   St. 
Louis  &  Iron  Mountain  Railroad  Company. 
That  company  is  still  in  existence,  and  is 
one  of  the  defendants  herein.     To  it  Allen 
transferred  all  the  rights  and  privileges  ac- 
quired by   him   from   his   vendors,  and  all 
which  they  acquired  from  the  state.     Tlie 
met  under  which  the  sale  was  made  provided 
tliat  the  purchasers  of  the  road  should  have 
all   the   rights,    francliisns,    privileges,   and 
immunities  which  were  cnjnved  by  the  de- 
faulting company  under  its  charter  and  laws 
CLmendatory  thereof,  subject  to  the  limita- 
tions and  conditions  therein  contained,  and 
not  inconsistent  with   the   act   authorizing 
t^he  sale.     The  new  company  thus  acquired 
A- II  the  immunity  from  taxation  which  the 
oWginal  company  had  possessed,  if  it  were 
ootnpetent  for  the  legislature  at  the  time, 
^^9ider  the  new  Constitution,  to  confer  this 
"ivilege.    The  question,  therefore,  is  wheth- 
t.he  legislature  was  competent  to  grant 
immunity  claimed,  under  that  Constitu- 
^■^Xi,  which  went  into  operation  on  the  4th 
^'     ^u]y,  1865,  previous  to  the  passage  of 
•■"^y    of  the  acts  authorizing  the  proceedings 
^^"^^i^r  which  the  new  company  acquired  its 
""'€r>^t8.    .    .    .    The  inhibition  of  the  Con- 
*^*  "txition  applies  in  all  its  force  against  the 
^^*«'  ^tcal  of  an  exemption  equally  as  against 
^original  creation;  and  this  inhibition  the 
tlature  could  not  disregard  in  providing 
the  sale  of  the  property  which  it  had 
'^2hased,** 
I        — >^lie  Trask  Case  was  cited  with  approval 
^^     ^^organ  v.  Louisiana,  03  U.  S.  217,  224, 
X.  ed.  860,  862,  and  Louisville  &  N.  R. 
1;^    T.  Palmes,  109  U.  S.  244,  254,  27  L.  ed. 
925,  3  Sup.  Ct.  Rep.  193,  200. 
^    -"-^1  the  latter  case  it  appeared  that,  at  a 
^^"'^icular  date,  the  legislature  of  Florida 
^^ed   an   act   that   was   valid   under    the 
•^"ting  state  Constitution,  which  exempted 
,j.^^^^  taxation    the   capital   stock   of    rail- 
'^    companies    accepting    its*  provisions. 
>]  *The  road,  property,  franchises,  and 
ileges  under  that  act  were  acquired  by  a 
^J^^^n  railroad  company;  there  was  a  fore- 
•?^^re  and  sale  under  which  the  road,  prop- 
r^y*  tnd  franchises  were  ultimately  acquired 
^^nother  railroad  company,  and  the  legis- 
^^>are,  by  an  act,  declared  that  the  latter 


company,  as  assignees  of  the  original  com- 
pany, should  have  the  same  exemption  as 
the  old  company.  But,  before  the  above 
foreclosure,  a  new  state  Constitution  came 
into  operation,  which  provided  for  an  uni- 
form and  equal  rate  of  taxation,  and  that 
the  property  of  corporations,  whenever 
created,  should  be  subject  to  taxation.  This 
court,  speaking  by  Mr.  Justice  Matthews, 
said:  "It  does  not  weaken  this  conclusion 
to  say  that  the  exemption  contained  in  the 
internal  improvement  act  of  1855  was  au* 
thorized  by  the  Constitution  of  the  state 
then  in  force,  which  may  be  admitted,  and 
that  it  was  assignable  in  its  nature  or  by 
its  terms,  in  such  manner  that  it  became 
impressed  upon  the  property  itself  into 
whosesoever  hands  it  should  afterwards  come. 
.  .  .  After  the  adoption  of  the  Constitu- 
tion of  Florida  of  1808,  tliere  could  be  no 
corporation  created  capable  in  law  of  ac- 
cepting and  enjoying  such  an  exemption,  for 
that  was  prohibited  by  the  constitutional 
provisions  that  have  been  cited.  In  the  case 
of  the  Pensacola  k  Louisville  Railroad  Com- 
pany, 1872,  the  capacity  at  that  time  to 
receive  this  privilege  depended  altogether 
upon  the  legislative  act  amending  its  char- 
ter to  that  effect;  and  if  any  doubt  as  to 
this  might  be  reasonably  entertained,  cer- 
tainly none  can  arise  as  to  tlie  Pensacola 
Railroad  Company,  which  derived  all  its 
powers  and  its  very  existence  from  legis- 
lation dependent  for  its  validity  wholly  up- 
on the  Constitution  of  1868.  The  prohibi- 
tion which  forbids  the  legislature  from  ex- 
empting the  property  of  railroad  corpora- 
tions from  taxation  makes  it  impossible  for 
the  legislature  to  create  such  a  corporation 
capable  in  law  of  acquiring  and  holding 
property  free  from  liability  to  taxation." 

In  Memphis  k  L.  R.  R.  Co.  y.  Railroad 
Corors.  (Memphis  &  L.  R.  R.  Co.  v.  Berry) 
112  U.  S.  609,  623,  28  L.  ed.  837,  842,  5 
Sup.  Ct.  Rep.  299,  305,  which  was  a  case  in 
which  a  railroad  claimed  an  exemption 
•from  taxation,  enjoyed  by  its  prede-  [227 
oeseor,  this  court  said :  "It  is,  of  course,  the 
law  in  force  at  the  time  the  transaction  is 
consummated  and  made  effectual  that  must 
be  looked  to  as  determining  its  validity  and 
effect.  This  is  the  principle  on  which  this 
court  proceeded  in  deciding  the  case  of  At- 
lantic k  G.  R.  Co.  V.  Georgia,  98  U.  8.  359, 
25  L.  ed.  185.  The  franchise  to  he  a  corpo- 
ration remained  in,  and  was  exercised  by, 
the  old  corporation,  notwithstanding  the 
mortgage  of  its  charter,  until  the  new  cor- 
poration was  formed  and  organized;  It  was 
then  surrendered  to  the  state,  and  by  a 
new  grant,  then  made,  passed  to  the  corpora- 
tors of  the  new  corporation,  and  was  hald 
and  exercised  by  them  under  the  constitu- 
tional restrictions  then  existing.    Our  con- 
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elusions,  then,  are,  that  the  exemption  from 
taxation  contained  in  the  28th  section  of  the 
act  of  January  11,  1853,  was  intended  to 
apply  only  to  the  Memphis  &  Little  Rock 
Railroad  Company  as  the  original  corpora- 
tion organized  under  it;  that  it  did  not 
pass  by  the  mortgage  of  its  charter  and 
works,  as  included  in  the  transfer  of  the 
franchise  to  be  a  corporation,  to  the  mort- 
gagees or  purchasers  at  the  judicial  sale; 
that  the  franchises  embraced  in  that  convey- 
ance were  limited  to  those  which  had  been 
granted  as  appropriate  to  the  construction, 
maintenance,  operation,  and  use  of  the  rail- 
road as  a  public  highway,  and  the  right  to 
make  profit  therefrom;  and. that  the  appel- 
lant, not  having  become  a  corporate  body 
until  after  the  reatrictiona  in  the  Conatitu- 
iian  of  1874  took  effect,  was  thereby  inca- 
pable in  law  of  having  or  enjoying  tlie  privi- 
lege of  holding  its  property  exempt  from 
taxation."  That  case  was  referred  to  with 
approval  in  Mercantile  Bank  ▼.  Tennessee, 
161  U.  S.  161,  40  L.  ed.  656,  16  Sup.  Ct. 
Rep.  461,  where  it  was  held  that  a  sale  of 
a  corporate  charter  and  franchises  trans- 
ferred to  the  purchaser  only  the  right  to 
reorganize  as  a  corporation,  "subject  to  the 
laws,  constitutional  and  otherwise,  existing 
at  the  time  of  the  organization." 

A  case  in  point  is  Keokuk  ft  W.  R.  Go. 
y.  Missouri,  152  U.  S.  301,  312,  38  L.  ed. 
450,  455,  14  Sup.  Ct.  Rep.  502,  596.  Under 
the  authority  of  a  legislative  enactment, 
passed  in  1869,  a  Missouri  corporation  was 
consolidated  in  1870  with  an  Iowa  corpo- 
aS8]  ration,  created  in  1857,  *and  the  char- 
ter of  which  contained  an  exemption  of  its 
stock  from  taxation  for  a  specified  (leriod. 
The  consolidated  road  waa  sold  in  1886  under 
a  decree  of  foreclosure  of  a  mortgage  given 
by  the  Iowa  corporation,  and  conveyed  to 
the  Keokuk  k  Western  Railroad  Company. 
The  latter  company  claimed  the  benefit  of 
the  exemption  contained  in  the  charter  of 
the  company  created  in  1857.  Between  that 
date  and  the  paaaage  of  the  act  of  1869,  a 
new  atate  Conatituiion  waa  adopted,  and  it 
provided  that  "no  property,  real  or  personal, 
shall  be  exempt  from  taxation,  except  such 
aa  may  be  used  exclusively  for  public 
schools,  and  such  as  may  belong  to  the 
United  States,  to  this  state,  to  counties,  or 
to  municipal  corporations  within  this  state." 
[Art.  11,  §  16.]  After  considering  the  gen- 
eral question  whether  an  immunity  from 
taxation  passed  to  the  purchaser  of  the 
franchises,  rights,  and  privileges  of  a  rail- 
road company  under  a  foreclosure  of  a  roort 
gage,  the  court  said:  "But  the  decisive  an- 
swer to  this  objection  is  that  the  le<;isla- 
ture  had  no  power,  in  1869,  to  extend  to  a 
new  corporation  created  by  the  consolida- 
tion an  exemption  contained  in  an  act 
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passed  in  1857,  before  the  Constitution  was 
adopted,  and  hence  that,  under  the  terms  of 
this  act,  we  cannot  hold  that  immunity  from 
taxation  passed  as  a  franchise  or  privilege 
to  the  consolidated  corporation.  The  con- 
struction claimed  by  the  defendant  would 
be  directly  in  the  teeth  of  the  constitutional 
provision  that  no  property  shall  be  exempt- 
ed from  taxation.  While,  as  heretofore  ob- 
served, an  exemption  from  taxation  con- 
tained in  a  charter  previously  granted  could 
not  be  taken  away  by  this  constitutional 
provision  without  the  impairment  of  the  ob« 
ligation  of  a  contract,  it  doubtleaa  appliea 
to  all  corporationa  thereafter  formed,  either 
by  original  charter  or  by  the  conaolidation 
of  prior  corporationa  under  the  act  of  1809." 

In  Yazoo  ft  M.  Valley  R.  Co.  v.  Adams, 
180  U.  S.  1,  23,  45  L.  ed.  395,  407,  21 
Sup.  Ct.  Rep.  240,  248,  which  related  to  an 
exemption  from  taxation  claimed  by  a  com- 
pany consolidated  in  1892  by  the  union  of 
companies  organized  in  1882,  and  which  con- 
solidation was  held  to  create  a  new  corpo- 
ration, this  court  said:  "But  it  is  scarcely 
necessary  *to  say  that,  if  the  consoli-  [2S9 
dation  of  1892  resulted  in  a  new  corporation, 
it  would  come  into  existence  under  the  Con- 
stitution of  1890,  with  the  disabilities  at- 
taching thereto,  among  which  is  the  provi- 
sion that  'the  property  of  all  private  corpo- 
rations for  pecuniary  gain  shall  be  taxed  in 
the  same  way  and  to  the  same  extent  as 
the  property  of  individuals/  Even  if  the 
legislature,  in  these  several  acts  of  con- 
solidation, had  expressly  provided  that  the 
new  corporation  thereby  formed  should  be 
exempted  from  taxation,  the  higher  law  of 
the  Constitution  would  be  interpreted  as 
nullifying  it  to  that  extent.  A  similar  re- 
mark may  be  made  with  regard  to  the  pro- 
vision that  these  companies  might  consoli- 
date upon  such  terms  as  they  should  agree 
upon.  Obviously,  such  terms  must  be  con- 
sistent with  the  law  existing  at  the  time  of 
the  conaolidation,  .  .  .  Under  no  cir- 
cumstances would  they  be  interpreted  aa 
conveying  rights  to  the  new  corporation 
which  the  legislature  was  incompetent  to 
confer." 

In  Rochester  R.  Co.  v.  Rochester,  205  U. 
S.  236,  254,  255,  51  L.  ed.  784,  791.  792.  27 
Sup.  Ct.  Rep.  469,  475,  in  respect  to  a 
legislative  enactment  assuming  to  trans- 
fer to  a  particular  corporation  an  exemp. 
tion  granted  to  a  former  corporation, 
the  court,  after  a  full  reference  to  the  ad- 
judged cases,  held:  "No  corporation  can 
receive  by  transfer  from  anotlifer  an  exemp- 
tion from  taxation  or  governmental  regula- 
tion which  is  inconsistent  with  its  owB 
charter  or  with  the  Constitution  or  lawa  of 
the  state  then  applicable,  and  this  is  true, 
even    though,    under    legislative    authority, 
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the  exemption  is  transferred  by  words  wliich 
clearly  include  it;"  that  "those  who  aeck 
and  obtain  the  benefit  of  a  charter  of  incor- 
poration must  take  the  benefit  under  the 
conditions  and  with  the  burdens  prescribed 
by  the  laws  then  in  force,  whether  written 
in  the  Constitution,  in  general  laws,  or  in 
the  charter  itself." 

The  recent  case  of  Yazoo  k  M.  Valley  R. 
Co.  V.  Vicksburg,  209  U.  S.  358,  364,  3G5, 
62  L.  ed.  833,  834,  835,  28  Sup.  Ct.  Rep. 
510,  512,  was  the  case  of  a  consolidated  cor- 
poration claiming  the  benefit  of  an  exemp- 
tion legally  given  to  its  predecessor  before 
the  adoption  of  a  state  Constitution  pro- 
hibiting the  exemption  of  corporate  )>rop- 
230]  erty  *from  taxation.  This  court  said: 
"The  exemption  to  the  former  constituent 
company  could  not  inure  to  the  consolidated 
company  without,  in  effect,  ignoring  the 
constitutional  provision.  .  .  •  The  for- 
mation of  the  consolidated  company  was  not 
imposed  upon  the  complainant;  it  had  the 
privilege  of  standing  upon  such  riglits  as 
it  had,  by  contract  or  otlierwise,  under  the 
former  legislation  in  force  before  the  adop- 
tion of  the  new  Constitution.  When  it  saw 
fit  to  enter  into  the  consolidation  and  form 
a  new  corporation,  in  1892,  the  Constitution 
then  in  force  in  the  state -became  the  law  of 
its  corporate  being,  and  the  requirement 
that  corporate  property  should  not  be  ex- 
empt from  taxation  then  became  binding 
Upon  it,  as  upon  all  other  corporations 
formed  under  the  new  organic  law." 

In  view  of  the  adjudged  cases,  it  would 
%eem   clear  that  after  the  Minnesota  Con- 
stitution went  into  operation  in  1859,  the 
legislature  could  not.  by  legislation  or  other- 
Mrise,   enter  into  a  binding  contract  for  a 
Complete   or    partial    exemption,   either    in 
^avor  of  the  corporation  originally  created 
^y  the  territory  in  1857,  or  in  favor  of  a 
^ew  railroad  corporation,  or  of  one  created 
^y  the  consolidation  of  old  corporations.    It 
^iiust  have  been  controlled  by  the  fundamcn- 
^kjkl  law  of  the  state.     So  the  highest  court 
^if  Minnesota  has  held  in  this  case,    i^nd  so 
'Vre   hold.     It  follows   that  legislative   acts 
delating  to  the  property  and  railroads  here 
b  question,  and  passed  after  the  state  Con- 
stitution  took   efTect,   which   proceeded,  in 
'%he  matter  of  taxation,  on  grounds  of  taxa- 
tion difTerent  from  those  established  by  that 
instrument,  were  ineffectual. 

We  have  not  deemed  it  necessary  in  this 
discussion  to  refer  in  detail  to  the  numerous 
cases  in  the  supreme  court  of  the  state, 
which  have  been  cited  by  counsel.  This 
course  has  been  pursued  for  two  reasons:  1. 
The  state  court,  in  its  opinion  in  the  present 
case,  said:  "That  the  question  here  pre- 
sented, viz,,  whether  the  provisions  of  the 
Minnesota  &  Pacific  Company's  charter  on 
54  Ii.  ed. 


the  subject  of  the  earnings  tax  constituted 
an  irrevocable  contract  was  not  involved  in 
any  prior  litigation  between  *the  state  [2S1 
and  the  railroad  company,  and  as  what  was 
said  in  the  previous  cases  bearing  upon  the 
question  was  wholly  unnecessary  to  the  de- 
cision of  the  particular  case,  and  therefore 
not  of  binding  force  or  effect,  we  take  up  and 
dispose  of  the  present  case  as  though  the 
question  were,  as  it  is,  here  for  the  first 
time."  We  accept  that  view  of  the  state 
court  as  to  the  scope  of  its  own  decisions. 
2.  The  question  just  stated — the  question 
of  the  existence  or  nonexistence  of  a  bind- 
ing contract  with  the  state — is  one  peculiar- 
ly for  the  final  determination  of  this  court. 
The  authorities  heretofore  cited  by  us 
show  that  upon  an  issue  of  that  kind  this 
court  must,  upon  its  own  responsibility  and 
independent  judgment,  determine  the  legal 
riglits  of  the  parties  under  the  clause  of 
the  Federal  Constitution  protecting  the  obli- 
gation of  contracts  against  being  impaired 
by  state  legislation. 

In  the  present  case  it  is  gratifying  that 
there  is  a  concurrence  of  views  between  this 
court  and  the  state  court  upon  the  question 
whether  the  plaintiff  in  error,  the  Great 
Korthem  Railway  Company,  described  by 
the  state  court  as  the  "successor  in  interest 
of  all  the  prior  companies,"  was  entitled, 
as  upon  contract,  to  claim  the  benefit  of  the 
3  per  centum  gross  earnings  tax  provision 
in  the  act  of  1857.  And  this  seems  to  be 
a  determination  of  the  only  question  of  a 
Federal  nature  arising  on  this  writ  of  error 
and  which  should  be  now  decided;  for,  if 
the  contention  of  the  railroad  company  as 
to  that  quesion  be  overruled, — as  both  this 
court  and  the  state  court  agree  that  it 
must  be, — it  would  only  remain  to  inquire 
whether  the  act  of  1903,  prescribing  a  4 
per  centum  gross  earnings  tax,  was  author- 
ized by  the  state  Constitution,  as  amended 
in  1871.  The  supreme  court  of  the  state 
adjudges  that  it  was  so  authorised,  but  that 
is  a  state  or  local  question  upon  which  this 
court  need  not  express  its  opinion.  It  is 
true  that  one  of  the  assignments  of  error 
before  the  state  court  was  that  the  act  of 
1903  was  inconsistent  with  the  due-process 
clause  of  the  Federal  Constitution.  But  the 
suggestion  was  not  much  pressed  in  argu- 
ment; and  it  cannot,  under  the  evidence 
*before  us  in  this  case,  be  assumed  that  [2S2 
the  rate  prescribed  by  the  act  of  1903  is  con- 
fiscatory, either  in  its  nature  or  in  its  nec- 
essary operation.  If,  when  the  act  of  1908 
was  passed,  the  state  was  not  fettered  by 
inviolable  contracts  in  respect  of  the  taxa- 
tion of  the  gross  earnings  of  railroad  prop- 
erty, there  was  nothing  to  prevent  the  legis- 
lature, instructed  by  a  popular  vote,  from 
prescribing  an   uniform  gross-earnings  tax 
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for  all  railroad  property  operated  in  tlio 
state.  There  being  no  adequate  proof  show- 
ing the  contrary,  the  rate  prescribed  by  that 
act  must  be  taken  as  being  within  the  power 
of  the  legislature  to  establish,  and  not  as 
being  confiscatory.  There  is  absolutely 
nothing  in  the  record  that  would  justify  the 
conclusion  that  the  rate  fixed  by  the  act  of 
1903  was  confiscatory  in  its  nature;  that  is, 
wanting  in  the  due  process  of  law  enjoinccl 
by  the  Constitution. 

One  other  matter  deserves  notice.     Sonio 
reference   was   made   at   the    argument   to 
Steams  v.  Minnesota,  179  U.  S.  223,  230,  240, 
253,  45  L.  ed.  162,  165,  172,  177,  21  Sup.  Ct. 
Rep.  73.    There  is  nothing  in  the  judgment 
in  that  case  which  at  all  conflicts  with  or 
controls  the  decision  in  this  case.    That  case 
involved  only  the  question  whether  certain 
lands  owned  by  the  defendant  railroad  com- 
panies,  but   which   were   not   used   in    the 
operation  of  their  roads  in  the  state,  witc 
subject  to  taxation  according  to  their  value, 
or  were  exempted  from  ordinary  rule  of  tax- 
ation by   virtue   of  statutes,  like  that   of 
1857,  passed  ofter  the  state  Constitution  took 
effect.  A  similar  question  was  adverted  to  in 
the   present   case,   and   the   state    supreme 
court,  referring  to  the  charter  of  the  Minne- 
sota   &    Pacific    Railroad    Company,    said: 
'*Two  distinct  provisions  on  the  subject  of 
taxation   were   emliodied   therein,   the   first 
providing  for  a  gross-earnings  tax  in  lieu 
of  all  other  taxes  and  assessments,  and  sec- 
ond, an  exemption  of  the  land  granted  until 
sold  or  contracted  to  be  sold  by  the  com- 
pany."    Observing   that   the   exemption   in 
question  did  not  pass  as  an  appurtenant  to 
the  railroad  properties  in  question,  and  was 
not  included  within  the  expression,  "rights, 
privileges,  and  immunities,"  citing  Gulf  & 
S.  I.  R.  Co.v.Hewes,  183  U.  S.  66,  46  L.  ed. 
2S8]86,22  Sup.  Ct.  Rep.  26;  •Chesapeake 
A  O.  R.  Co.  V.  Miller,  114  U.  S.  176,  29  L. 
ed.  121,  5  Sup.  Ct.  Rep.  813;  Lake  Drum- 
mond  Canal  &  Water  Co.  v.  Com.  103  Va. 
337,  68  L.R.A.  92,  49  S.  E.  606;  Rochester 
V.  Rochester  R.  Co.  182  N.  Y.  99,  70  L.R.A. 
773,  74  N.  E.  953;  Covington  &  L.  Turnp. 
Road  Co.  V.  Sandford,  164  U.  S.  578,  41  L. 
ed.  660,  17   Sup.  Ct.  Rep.  198,— the  court 
said:  "A  distinction  must  not  be  overlooked, 
when  considering  the  assignability  of  a  tnx 
exemption,  between  those  imposing  a  com- 
muted system  in  lieu  of  property  taxes,  and 
those  exempting  specific  property.     In  the 
former  case,  the  system  does  not  attach  to 
the  corporation  or  concern  thus  taxed,  nor 
to  any  particular  property,  and  necessarily 
is  personal,  and  not  assignable.    But  where, 
as  in  the  case  at  bar,  specific  land  is  granted 
to  a  railroad  company  to  aid  in  the  con-, 
struction  of  a  railroad,  and  is  specifically  ex 
empted  from  taxation  until  sold  by  the  com< 
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pany,  and  the  company  accepts,  in  consid- 
eration of  the  exemption,  the  exemption  at- 
taches to  and  follows  the  land.  New  Jersey 
y.  Wilson,  7  Cranch,  164,  3  L.  ed.  303;  SUie 
y.  Hicks,  9  Yerg.  486,  30  Am.  Dec.  423; 
International  &  G.  N.  R.  Co.  v.  State,  75 
Tex.  356,  12  S.  W.  685.  In  such  cose,  as 
we  have  frequently  held,  as  will  be  shown 
later,  the  exemption  is  appurtenant  to  and 
passes  with  the  land  to  a  succeeding  corpo- 
ration assuming  the  burden  attachca  to  it." 
In  the  Stearns  Case  the  court  determined 
only  the  question  whether  the  lands  of  the 
railroad  company  were  taxable.  It  held,  up- 
on the  showing  there  made,  that  there  was 
a  valid  contract  with  the  railroad  companies 
in  respect  to  the  taxation  of  the  lands  there 
in  question  which  it  was  beyond  the  iK)wer 
of  the  state  to  impair  by  legislation.  Noth- 
ing beyond  that  was  actually  adjudged  in 
the  Stearns  Case.  No  such  question  arises 
in  the  present  case.  There  is  no  attempt 
here  to  tax  the  lands  granted  by  the  terri- 
torial act  of  1857  or  by  any  other  act.  The 
state  sues  only  for  the  balance  due  to  it  on 
account  of  taxes  imposed  by  the  act  of  1903 
on  the  gross  earnings  of  property  used  and 
operated  within  its  limits  for  railroad  pur- 
poses. 

Perceiving  no  error  in  the  record  as  to 
the  Federal  question  involved,  the  judgment 
must  be  affirmed. 

It  is  so  ordered. 


•CHICAGO      GREAT      WESTE^vN    [2S4 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

STATE  OF  MINNESOTA. 
(See  S.  C.  Reporter's  ed.  234-240.) 

Taxes  —  exemption  —  renewal  of  im- 
munity. 

A  charter  exemption  from  taxation  whieh 
has  ceased  and  become  void  for  failure  to 
construct  a  railroad  within  the  time  limits 
by  its  charter  cannot  be  revived  by  a  sub- 
sequent statute,  enacted  when  the  state 
Constitution  prohibited  the  granting  of 
special  privileges  with  respect  to  taxation, 
recognizing  the  legal  existence  of  the  rail- 
way company  at  that  time,  and  waiving  the 
right  to  declare  a  forfeiture. 
[For  other  cases,  see  Taxes,  436-452,  In  Di- 
gest Sup.  Ct.  1008.1 

[No.  377.] 

Note.  —  On  corporate  taxation  as  affected 
by  the  contract  clause  of  the  Federal  Con- 
stitution— see  note  to  Adams  ▼.  Yazoo  &  M. 
Valley  R.  Co.  60  L.R.A.  33. 

On  the  power  of  state  legislatures  to  ex- 
empt from  taxation — see  note  to  Hogg  ▼. 
Mackay,  19  L.RJ^.  77. 

On  impairing  obligation  of  contract  for 
exemption  from  taxation — see  note  to  Wi- 
comico County  V.  Bancroft,  70  C.  C.  A.  204. 

sie  u.  8. 
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Aigix'id  and  submitted   November  8,  1009. 
Decided  February  21,  1910. 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judg- 
ment which,  reversing  a  judgment  of  the 
District  Court  of  Ramsey  County,  in  that 
state,  directed  the  entry  of  a  judgment  in 
favor  of  the  state,  for  a  balance  alleged  to 
be  due  the  state  from  a  railway  company 
on  account  of  taxes.     Affirmed. 

See  same  case  below,  106  Minn.  290,  119 
N.  W.  211. 

Statement  by  Mr.  Justice  Harlnn: 
This  suit,  like  that  of  the  Great  Northern 
R.  Co.  V.  Minnesota,  just  decided  [216  U.  S. 
206,  ante,  446,  30  Sup.  Ct.  Rep.  344],  in- 
volves the  constitutionality,  as  applied  to  the 
plaintiff  in  error,  of  chapter  253,  General 
Laws  of  Minnesota  of  1903,  requiring  every 
railroad  company  owriing  or  operating  any 
line  of  railway  in  that  state  to  pay  an  an- 
nual tax,  commencing  with  1905,  equal  to 
4  per  cent  of  the  gross  earnings  derived 
from  the  operation  of  such  line  within  the 
state. 

The  g^oss  earnings  received  by  the  de- 
fendant company  during  the  year  1905 
amounted  to  $1,248,890.93,  4  per  cent  of 
which  is  $49,959.24.  The  state  alleges  that 
the  defendant  refused  to  pay  and  has  paid 
only  $24,979.62,  leaving  a  balance  of  $24,- 
979.62,  for  which  amount  the  state  asked 
judflrment. 

235]   *The  court  of  original  jurisdiction  sus- 
tained the  company's  contention  that  it  was 
liable  only  to  a  sum  equal  to  2  per  cent 
of  its  gross  earnings,  and  gave  judgment  for 
the  defendant.     That  court  was  of  opinion 
^hat  a  certain  statute  of  the  territory  of 
^finncsota,  approved  March  1st,  1856  (I^ws 
of  1856,  chap.  47),  constituted  a  valid  con- 
tract  between   the   territory  and   state   of 
Minnesota,  on  one  side,  and  the  Minnesota  & 
I<forthwestern    Railroad    Company,   on    the 
other,  and  fixed  the  lawful  rate  of  taxation 
to  be  paid  by  that  company  at  2  per  cent  of 
its  gross  earnings;  that  said  contract  was 
never  forfeited  or  lost  by  the  company,  but 
was    transferred   and    passed,    first   to   the 
Cliicago,  St.  Paul,  &  Kansas  City  Railway, 
and  subsequently  to  the  defendant  herein; 
and   that   the   statute   of   1903,   fixing   the 
tax  at  4  per  cent  of  the  company's  gross 
earnings,  was  unconstitutional  when  applied 
to  the  defendant  herein.    The  judgment  was 
reversed  by  the  supreme  court  of  Minnesota, 
with  directions  to  enter  judgment  in  favor 
of  the  state  for  the  full  amount  stated  in 
its  complaint.     106  Minn.  300,  119  N.  W. 
211. 

The  facts  and  issues  are  so  fully  and  ac- 
curately set  forth  by  the  supreme  court  of 
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Minnesota  that  we  take  from  its  opinion  the 
following  statement  of  the  case:  'This  ac- 
tion, like  that  of  State  v.  Great  Northern 
R.  Co.  106  Minn.  303,  119  N.  W.  202  [filed 
herewith],  involves  the  validity  of- chapter 
253,  p.  375,  General  Laws  1903,  increasing 
the  rate  of  the  gross  earnings  tax  upon  rail- 
road companies  in  this  state  to  4  per  cent. 
As  in  the  Great  Northern  Case,  defendant 
asserts  an  irrepealable  contract,  under 
which  it  claims  the  right  forever  to  dis- 
charge its  tax  liability  by  the  payment  of  a 
2  per  cent  rate.  The  fixed  rate  claimed  by 
the  Great  Northern  Company  was  S  per 
cent.  The  determination  of  the  case  in- 
volves, as  in  the  other  cnse,  the  construc- 
tion of  an  old  territorial  railroad  charter, 
the  facts  with  reference  to  which  are  as  fol- 
lows: 

**By  chap.  47,  p.  121,  Territorial  Laws  1834, 
the  Minnesota  &  'Northwestern  Rail-  [236 
road  Company  was  duly  incorporated  and 
authorized  to  construct  a  railroad  within 
the  limits  of  the  territory,  the  line  of  which 
road,  in  a  general  way,  was  therein  desig- 
nated. The  act  was  accepted  by  the  persons 
named  as  incorporators,  but  no  effort  was 
made  by  them  to  construct  the  road.  ])y 
chap.  58,  p.  148,  Laws  of  1855,  the  act  in- 
corporating the  company  was  amended  by 
adding  thereto,  among  other  things,  a  pro- 
vision requiring  the  company  to  construct 
and  equip  50  miles  of  its  road  within  three 
years  after  the  passage  of  the  amendment, 
and  the  entire  line  within  six  years,  in  de- 
fault of  which,  the  act  provided,  the  charter 
of  the  company  and  all  grants  and  rights 
thereby  conferred  'shall  cease  and  be  void.' 
This  act  also  contained  a  clause  reserving 
to  the  legislature  the  right  of  amendment 
after  the  expiration  of  twenty  years.  In 
the  original  charter,  and  also  in  the  amend- 
ment just  mentioned,  the  company  was  re- 
quired to  pay  into  the  treasury  of  the  ter- 
ritory or  future  state  7  per  cent  of  its  net 
earnings.  Whether  this  was  intended  as  a 
substitute  for  taxes  to  be  levied  and  collect- 
ed in  the  usual  way  was  not  expressly  stat- 
ed. But  in  1856,  by  chap.  47  of  the  laws  of 
that  year  (p.  76),  the  charter  was  again 
amended  by  imposing  a  2  per  cent  gross 
earnings  tax  in  lieu  of  all  other  taxes.  It  is 
upon  this  act  and  the  rate  of  taxation  there- 
in imposed  that  defendant  relies  in  support 
of  its  defense.  Defendant  claims  to  have 
succeeded  to  all  the  rights  of  this  old  com- 
pany, including  the  right  to  an  irrepealable 
2  per  cent  tax  contract.  The  facts  leading 
up  to  this  asserted  succession  are  as  fol- 
lows: The  old  company,  though  fully  or- 
ganized, wholly  failed  to  construct  its  rail- 
road within  the  time  prescribed  by  its  char- 
ter, and  did  nothing  in  that  direction  until 
some  time  in  1884,  thirty  years  after  its 
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organization,  and  twenty-four  years  after  pletion  of  its  road  in  1885,  commuted  iti 
the  time  limited  for  the  completion  of  tlic  taxes  by  the  pnyment  of  the  2  per  cent  rate 
Toad.  By  this  failure  tlie  company  for-  imposed  l>y  the  amendment  of  its  charter  In 
feited  all  its  rights  under  tlie  charter,  niid  1856,  and  the  succeeding  roads,  including  de- 
all  grants  thereby  conferred  'ceased  and  fendant,  have  paid  the  same  rate. 
were  void.'  But  by  chap.  83,  p.  221,  Spe-  "Defendant  having  refused  to  pay  th« 
cial  Iaws  1863,  the  legislature  of  the  state  rate  prescribed  by  the  statute  under  coD' 
recognized  the  existence  of  the  corporation,  sideration,  this  action  was  brought  to  re- 
nnd  in  effect  waived  the  default  in  the  con-  cover  the  amount  of  the  increased  rate.  It 
387]  struction  of  'the  road  by  authorizing  is  the  contention  of  defendant  that  the 
the  consolidation  of  'its  stocks,  franchises,  terms  of  the  old  Northwestern  charter,  fix- 
rights,  and  property  with  lliat  of  any  other  ing  a  2  per  cent  rate,  constituted  a  contract 
railroad  company  which  will  undertake  the  between  the  company  and  the  territory  or 
construction  and  operation  of  the  ruilroad  future  state,  irrevocnble  and  irrepealabte, 
which  the  said  Minnesota  t  Northwestern  to  which  defendant  has  succeeded,  and  that 
Railroad  Company  is  authorized  to  con-  to  enforce  the  new  rate  would  impair  Die 
struct  and  operate.'  Sec.  2  o(  that  act  terms  of  the  contract,  in  violation  of  both 
amended  3  7  of  the  original  charter  by  au'  the  state  and  the  Federal  Constitutions, 
thorizing  the  constriicLion  of  a  line  of  road  Defendant  does  not  contend  that  the  new 
differing  somewhat  from  that  authoriited  by  rate  is  unreasonable  or  unfair,  or  at  all  dis- 
the  old  charter.  Tlie  company  wns  thus  re-  proportionate  to  the  rate  paid  by  other  tax- 
vived  from  its  extended  slumbers  and  pro-  payers,  but  stands  squarely  upon  its  os- 
ceeded  to  construct  its  road,  and  completed  serted  legal  right  to  a  perpetual  £  per  cent 
it  sometime  in  the  year  1885.  It  thereafter  rate.  The  trial  court  sustained  this  view, 
operated  the  same  until  December  oF  18ST,  ordered  judgment  for  defendant,  and  the 
when  it  conveyed  all  its  property,  'contracts,  state  appealed. 

rights,   privileges,   and   immunities,'   to   the        "The  charter  of  this  road  has  never  here- 

ChicBgo,  St.  Paul,  &,  Kansas  City  Railroad  tofore  been  before   the  court  for  construe- 

Company,  a  eorporatton  created,  organized,  tion.    No  question  has  ever  been  raised  rel- 

and  existing  under  the  laws  of  the  state  of  alive  to  the  rights  of  defendant  or  its  pred- 

lowa.     Counsel    for    defendant    treat    this  ecessors     upon    the     subject    of    taxation; 

transfer  as  a  consolidation  of  the  two  com-  and  the  construction  of  the  old  charter  and 

panies,  authorized  by  the  act  of  I8S3-     But,  amendatory  acts,  and  right  of  the  state  to 

aa   we   read   the   documents   by   which   the  change    the    rata   of    taxation    thereby    im- 

transfer  was  effected,  the  transaction  took  the  posed,  are  before  us  for  the  first  time.    Moat 

form  of  an  absolute  and  unconditional  sale  of  the  questions  involved  were  presented  in 

by  the  Northwestern  Company.     The  Kan-  the  Great  Northern  Case,  where  they  were 

sas  City   Company   took   possession   of  the  fully  considered,  and  disposed  of  adversely 

road,  and  thereafter  continued  its  operation  to  the  contentions  of  defendant.     We  ther« 

until  June,   1892,   when   it   leased   the   tine  held,  among  other  things,  that  the  charter 

and 'all  property  connected  therewith  to  the  provisions  of  the  old  Minnesota   k  Pacific 

Chicago  Great   Western  Railway   Company,  tympany,  upon   which   the  Great  Northern 

defendant   herein,   a   corporation    organized  Company  relied,  did  not  constitute  an  irre- 

and   existing  under   the   laws   of  the  state  pealable  contract  which  passed  unimpaired 

of    Illinois.      Subsequently,    in    September,  to  the  successors  of  that  company ;  and  fur- 

1893,  the  Kansas   City   Company   conveyed  ther,  that  the  gross  earningB  tax  system  firat 

the  property  to  leased,  and  all  contracU,  come  into  the  legal  existence  ia  this  sUt* 

fraochises,    and    immunities,    to    its    lessee,  by  force  of  the  constitutional  *ameDd-  [919 

the   Great   Western   Company,   since   which  mpnt  of  1871   (Laws  1871,  chap.  18,  p.  41), 

time  the  latter  has  continued  in  the  opera-  and  that  it  then  became  subject  to  the  re- 

tion    of    the    road.      Again,   counsel    claims  ,g„^  ^ght  of  the  sUte  to  amend  or  repeal 

that   the   conveyance   by   the   Kansas   City  t^a  same,  as  public  interests  might  justify 

Company  to  defendant  was  a  consolidation  ^^  j,^      The    language   of   the  chartw 

and  authorized  by  law-     This,  however    is  ^nae?  consideration,    in   so    far   m   it   Im. 
not  .mportant.     The    act  remams  that  the  ^„ 

transaction   resulted   m  an   absolute   trans-  l7    ,  .,  .i   .  i_  j 

fer  of  the   railroad   property  to  defendant,  tical  purpose,  the  same  as  that  oonatrorf 

and  inasmuch  as  both  those  companies  were  '"  *••«  0™'  Northern  Case,  and  the  m- 

(oreign  corporations,  the  laws  of  this  state  elusions  there   reached  fully   spply  at  bw. 

would  not  control  their  dealings,  and  this  «>»*  "«  ^"P^  ■"•*  '""o"  them." 
atate  could   neither   authorize   nor   prohibit 

■»«]  their  consolidation.   'But  that  queation        Messrs.   Frank   B.    KellogK.    Copdenlo 

in  no  way  controls  the  result  in  this  case.  The  A.  Severance,  and  A.  O.  BfIkk"  submitted 

old  Northwestern  Company,  aftw  the  com-  the   causa   for   plaintiff   in   error.      Heam. 
4«1  11*  V.  B. 


Chicaco  G.  W.  R.  Co.  v.  MiHSEflOTA. 


Xobert   E.    Olds   and  John    Barton   Payne  r.  Georgia,  62  O.  S.  0B8    23  L.  rf-  767; 

•er^  on-the  brief:  PliiladelphiB.  W.  &  B.  H.  Co.  v.  Maryland, 

The  failure  on  the  part  of  the  company  10  How.  376,   13  L.  ed.  401. 

to  build  the  line  within  the  period  provid-  y^,     Qeorge    W.    Petereon    argued   the 

ed  by  the  charUr  did  rot  ip$o  facto  work  ^ause,   and,   with   Mr.   George   T.   Simpson, 

a  forfeiture  of  the  company'*  charter  righta  uj^j  ^  ^^^j^f  {^^  defendant  in  error: 

and  power*.  By  reason  of  failure  to  build  tlie  road  or 

Bcliulenberg  y.  Harriman,  21   Wall.   44,  „y  p„t  q/  it  until  1884-5,  the  charter  of 

£2   L.   ed.    6ol;    Farnsworth   t.   Minneaota  [|,g    Minnesota   4    Northwestern    Company 

!   U.   S.   40,   23   L.   ed.   630  


4  P.   E.   Co. 

Minneapolis  t  St.   C.   R.   Co. 

W.   R.   Co.   4G  Minn.   104,   47   N.   W.   404; 

United  States  v.  Minnesota  1  N.  W.  R.  Co.    p(,„ai 

1  Minn.  127,  Gil.  103;  Minnesota  4  N.  W.    ,;„„  , 

A.  Co.   V.   Rice,   1  Minn.  358,  Gil.  207;   Re 

Brooklyn   Elev.   R.   Co.   325   N.   Y.   434,   20 

N.  E.  474;   Foster  V.   Fitcli.  30  Conn.  230; 

Famsworth   v.   IJme   Rock   R.   Co.   83   Me. 


440,   22   Atl.   373;    People 


forfeited,  and  not  earned,  and  did  not 

Duluth   &    become  a  contract  until  that  year;   and  in 

RB   it   then   took   on   a   contractual 

r,  it   was  subject  to   the   Conatitu- 

amended  in  1871.     The  2  per  cent 

gross    earnings     tax    proviaion,     therefore, 

waa  aubjeet  to  amendment  or  repeal. 

Oakland   R.   Co.   v.   Oakland   B.  4  F.  V. 
Co.    45    Cal.    306,    13    Am.    Rep.    181; 


:   rel.   Plstt   ■ 


.  Cup 


Oakland    County   Bank,    1    Dou; 

883;    Baltimore   k   O.    R.    Co. 

County,  3  W.  Va.  319;  Brigga 

Ship  Canal  Co.  137  Mass.  71;  Re  New  York 

Elev.   R.  Co.  70  N.  Y.  327;   Cliesapeoke,  4 

O.  Canal   Co.  v.   Baltimore  *  0.   R.   Co.   4 

Gill  4  J.   127;   People  ex   rel.  Caton  v.  Ot- 

Uw«  Hydraulic   Co.   116   III.  2SI,  3   N.   B. 

413. 

Any  default  on  the  part  of  the  railway 
company  which  may  have  exinted  as  a 
ground    of   forfeiture    was    waived    by    the 


Brooklyn    Steam   Transit   Co.   v.   Brooklyn, 


(Midi.)  Yg  jj_  Y.  629;  State  ex  rel.  llnhn  i 
'  '  "  Paul  ft  S.  C.  R.  Co.  35  Minn.  222,  28  N.  W. 
245;  Bywaters  v.  Paris  ft  O.  N.  R.  Co.  73 
^ex  624,  11  S.  W.  850;  Farnswgrth  ». 
linnesota  4  P.  R-  Co.  92  U.  S.  60,  23 
,.  ed.  635;  He  Brooklyn,  W.  4  N.  R.  Co. 
:1  N.  Y.  71;  Areata  v.  Areata  4  M.  River 
t.  Co.  92  Cal.  030,  28  Pac.  070;  United 
Itates  V.  Grundy,  3  Cranch,  337,  2  1*.  ed. 
,59;  Re  Brooklyn,  W.  ft  N.  R.  Co.  72  N.  Y. 
!46,  IB  Hun,  314.  55  How.  Pr.  14;  Sulphur 
Springs  4  Mt.  P.  R-  Co.  v.  St.  Louis.  A. 
t  T.  R,  Co.  2  Tex.  Civ.  App.  B50,  22  S.  W. 
107,  23  S.  W.  1012;  Re  Brooklyn,  W.  *  N. 
1,  Co.  76  N.  Y.  335. 

The  2  per  cent  gross  earnings  tax  provl- 
lion  waa  personal  to  the  Minnesota  ft  North- 
veatem  Railroad  Company,  and  could  not 
X!   transferred  to  any   other  company. 

Adams  v.  Yazoo  ft  M.  Valley  R.  Co.  00 
LR.A.   33,  note;   Morgsn   v.   Loiilsinns, 


Foster  v.  Pitch;  Farnsworth  v.  Lime  Rock 
R.  Co.;  and  Re  New  York  Elev.  R.  Co.,— 
supra;  Chesapeake  ft  O.  Canal  Co.  v.  Bal- 
timore 4  O.  R.  Co.  4  Gill  4  J.  1. 

The  contract  for  a  commuted  system  of 
taxation  was  appurtenant  to  the  line  of 
road  eventually  constructed,  and  duly 
passed  to  the  plaintill  in  error  as  the  suc- 
cessor of  the  Minnesota  ft  Northwestern  ^j^  g^  217,* 23  L.'ed.  BOO;  Wilson  v.  Gaines, 
Itailroad   Company.  ]q3  u_  g.  417,  21  L.  ed.  401  ;  Gulf  ft  S.  I. 

State  ex  rel.  Marr  ».  Luther,  50  Minn.  ^  q^  ^  Hewes,  183  U.  S.  00,  46  h.  ed. 
lee,  57  N.  W.  404;  First  Div.  St.  Paul  jj  22  Sup.  Ct.  Rep.  20;  Chesapeake  4 
*  P.  R.  Co.  V.  Parclier,  14  Minn.  297.  Gil.  q' ^  Co.  v.  Miller,  114  V.  8.  17B,  20  L. 
224;  Stevens  County  v.  St.  Paul,  M.  4  M.  ^j  ,21  5  Sup.  Ct.  Rep.  813;  Lake  Drum- 
H.  Co.  36  Minn.  467,  31  N.  W.  B42;  State  ^^„^  Canal  ft  Water  Co.  v.  Com.  103  Va. 
V-,  Winona  ft  St.  P.  R.  Co.  21  Minn.  315;  jgj  gg  L.R.A.  02,  40  S.  E.  608;  Rochester 
Cniicago,   M.   ft   St.   P.   R.   Co.   v.   Pfneiider.    ^.   Roci,egter  R.  Co.  162  N,  Y.  90,  70  L.R.A. 

23  Minn.  217;  St.  Psui  v.  St.  Paul  ft  S.  C.      '  - 

*t  Co.  23  Minn.  409;  Nobles  County  v. 
SiouK  City  ft  St.  P.  n,  Co.  26  Minn.  204, 
a  K.  W.  701;  State  v.  Northern  P.  "  "" 
32    Minn.   2B4,    20   N.    W. 


,,j  74  N.  E.  963;  Norfolk  4  W.  B.  Co.  1 
Pendleton,  150  U,  S.  087.  39  L.  ed.  674,  18 
Sup.  Ct.  Rep.  413;  Covington  4  L.  Turnp. 
Road  Co.  y.  Sandford,  104  U.  8.  578,  41 
J".!!™  L.  ed.  600,  17  Sup.  Ct.  Rep.  198;  PhcenU 
"  F,  4  M.  Ins.  Co.  v.  Tennessee,  161  U.  8.  174, 
40  L.  ed.  680,  16  Sup.  Ct,  Rep.  471. 

far   as   chapter   83,   Special   Laws 

^    an    attempt    to   consent   to,   or 

provide  tor,  the  transfer  of  the  2  percent 

tax  as  an  irrepealeble  eoQ- 

unconstitutional. 


Oiwnty  T.  St.  Paul,  M.  4  M.  R.  Co.  73  Min 

■*17,  76  N.  W.  217;  Powers  v.  Detroit,  0.  H, 

*  M.  R.  Co.  201   U.  8.  643.  60  I.,  ed.  809, 

S«    Sup.    Ct.   Hep.    658;    Piqua   Branch    of 

State    Bank    v.    Knoop.    10    How.    300,    14 

L.   ed.   077;    Tennessee   v.   Whitwnrth,    111 

V    S    140    20  L.  ed.  834,   0  Sup.  Ct.  Rep     gross  earnings  t 

B40;  Tomlinsonv.  Branch.  15  Wall.  480.  21     tract  right,  it  « 

L.  U    189     Humphrey  v.  Ppgues,  10  Wall         Trask  v.   Maguire.    18   Wall.   391,   21   L. 

244    21   L.'edl  3Z0i  Central  R.  *  Bkg.  Co.    ed.  938;  Louisville  ft  N.  R.  Co.  v.  Palme^ 

Si  L.  cd. 


239,  240 


Sttpbem  B  Ck)U]iT  or  the  United  States. 


Oct.  TkBM, 


109  U.  S.  244,  27  L.  ed.  922,  3  Sup.  a. 
Rep.  193;  Keokuk  &  W.  R.  Co.  ▼.  Missouri, 
162  U.  S.  301,  38  L.  ed.  450,  14  Sup.  Ct. 
Rep.  692;  Yazoo  &  M.  Valley  R.  Co.  v. 
Adams,  180  U.  S.  1,  45  L.  ed.  395,  21  Sup. 
Ct  Rep.  240. 

Even  though  the  2  per  cent  tax  was  a 
contract  right  as  to  the  Minnesota  &  North- 
western Railroad  Company,  it  did  not  sur- 
vive the  consolidations.  The  plaintifT  in 
error,  a  foreign  corporation,  cannot  claim 
any  contract  right,  for  it  was  subject  to 
the  Constitution  and  other  laws  of  Minne- 
sota in  force  at  the  time  of  its  organiza- 
tion and  entry  into  the  state.  It  was  there- 
fore incapable  of  taking  or  holding  any 
irrepealable  contract  right  to  a  special  or 
limited  form  of  taxation. 

Keokuk  &  W.  R.  Co.  v.  Missouri;  Yazoo 
&  M.  Valley  R.  Co.  v.  Adams;  Trask  v. 
Maguire;  Louisville  k  N.  R.  Co.  v.  Palmes; 
and  Gulf  &  S.  I.  R.  Co.  v.  Hewes, — supra; 
Northern  C.  R.  Co.  v.  Maryland,  187  U.  S. 
258,  47  L.  ed.  167,  23  Sup.  Ct.  Rep.  C2; 
Bloxham  v.  Florida  C.  &  P.  R.  Co.  35 
Fla.  025,  17  So.  002;  Mercantile  Bank  v. 
Tennessee,  161  b.  S.  161,  40  L.  ed.  656, 
16  Sup.  Ct.  Rep.  461 ;  Dow  v.  Beidelinau, 
125  U.  S.  680,  31  L.  ed.  841,  2  Inters.  Com. 
Rep.  56,  8  Sup.  Ct.  Rep.  1028;  Wellman  v. 
Chicago  &  G.  T.  R.  Co.  83  Mich.  592,  47 
N.  W.  489;  Memphis  &  L.  R.  R.  Co.  v. 
Railroad  Comrs.  (Mempliis  &  L.  R.  R.  Co. 
V.  Berry)  112  U.  S.  009,  28  L.  ed.  837,  5 
Sup.  Ct.  Rep.  299;  Chesapeake  &  0.  R.  Co. 
V.  Miller,  114  U.  S.  176,  29  L.  ed.  121,  6 
Sup.  Ct.  Rep.  813;  Yazoo  &  M.  Valley  R. 
Co.  V.  Vicksburg,  209  U.  S.  358,  52  L.  ed. 
833,  28  Sup.  Ct.  Rep.  610;  Rochester  R.  Co. 
V.  Rochester,  205  U.  S.  236,  51  L.  ed.  784, 
27  Sup.  Ct.  Rep.  469. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

Tiio  rights  of  the  plaintifT  in  error  de- 
pend primarily  upon  the  construction  of 
the  act  incorporating  the  Minnesota  & 
Northwestern  Railroad  Company  (Territo- 
rial Laws  1854,  chap.  47,  the  amendatory 
act  of  1855,  chap.  58,  the  amendatory  act 
of  1856,  chap.  47,  and  the  act  of  1883,  Spe- 
cial  Laws,  chap.  83).  That  act  of  1856  im- 
posed a  2  per  cent  gross  earnings  tax  in  lieu 
of  all  other  taxes.  The  supreme  court  of 
the  state  observed  that  until  the  present 
case  arose  it  had  never  had  occasion  to  con- 
strue the  charter  of  the  original  company, 
and  the  acts  amendatory  thereof,  nor  dc 
termine  whether  the  state  could  change  the 
rate"  of  taxation  thereby  imposed.  It  was 
of  opinion  that  the  question  of  taxation 
here  involved  was  substantially  the  same 
as  the  one  involved  in  Great  Northern  R.  Co. 
V.  Minnesota  [216  U.  S.  206,  ante,  446,  30 
464 


Sup.  Ct.  Rep.  344].  Tliat  court  consequently 
adjudged,  upon  the  authority  of  that  cose, 
that  the  defendant,  as  a  successor  in  inter- 
est of  the  Minnesota  &  Northwestern  Rail- 
road 'Company,  could  not  claim  the  [240 
benefit  of  an  irrepealable,  unchangeable  con- 
tract relating  to  taxation  that  passed  or 
could,  under  the  state  Constitution,  have 
passed,  unimpaired  from  the  old  company  to 
a  successor  in  interest,  or  that  prevented  the 
state  from  enacting  the  statute  of  1903, 
chapter  263,  General  Laws  of  1903.  With- 
out repeating  what  was  said  in  the  former 
case,  we  hold,  upon  the  grounds  set  forth  |n 
the  opinion  in  that  case,  that  the  state  court 
rightly  held  that  the  state  was  not  pre- 
vented by  contract  from  passing  the  gross 
earnings  tax  law  of  1903,  and  it  properly 
reversed  the  judgment  of  the  court  of  orig- 
inal jurisdiction,  with  directions  to  enter 
judgment  in  favor  of  the  state  for  the 
amount  claimed  in  its  complaint.  The 
judgment  herein  must  be  aflTuined. 
It  is  so  ordered. 


RICHARD  A.   BALLINGER,   SecreUry  ol 
the  Interior,  Plff.  in  Err., 

V. 

UNITED  STATES  EX  RELATIONE 
BELLE  FROST. 

(See  S.  C.  Reporter's  ed.  240-251.) 

Mandamus  —  to  Secretary  of  Interior  — 
ministerial  duty. 

Mandamus  will  lie  to  compel  the  Secre- 
tary of  the  Interior  to  perform  the  purely 
ministerial  duty  to  see  that  a  patent  is 
duly  executed  and  delivered  to  an  enrolled 
member  of  the  Choctaw  Nation,  entitled  to 
share  in  the  allotment  of  tribal  lands,  who 
selected  as  her  allotment  a  40-acre  lot  on 
which  were  her  buildings  and  improvements, 
and  received  a  certificate  of  allotment  from 
the  tribal  commission,  after  the  expiration 
of  the  time  prescribed  for  contest,  no  con- 
test having  been  made,  and  afterwards  re- 
ceived a  patent  therefor  from  the  chief  au- 
thorities of  the  Choctaw  and  Chickasaw 
Nations,  since,  under  such  circumstancea, 
her  right  to  a  patent  became  vested,  and  the 
Secretary  of  the  Interior  could  not  thereaft 
er,  as  he  attempted  to  do,  segre^te  the 
land  for  town-site  purposes,  as  having  been 
under  urban  occupancy,  and  cancel  her  al- 

NoTE.  —  As  to  when  mandamus  is  the 
propter  remedy — see  notes  to  United  Statca 
ex  rel.  International  Contracting  Co.  ▼.  La- 
mont,  39  L.  ed.  V.  S.  160:  M'Cluny  v.  Silli- 
man.  4  L.  ed.  V.  S.  263;  Fleming  v.  Guthrie, 
3  L.R.A.  54;  Burnsville  Turnp.  Co.  v.  State, 
3«L.n.A.  265;  State  ex  rel.  Charleston,  C.  4 
C.  R.  Co.  V.  Whitesides,  3  L.RA.  777;  and 
Ex  parte  Hum,  13  L.R.A.  120. 


1900. 


Balunoeb  v.  United  Stati:s  ex  bel.  Fbost. 


lieu  thereof. 
[For   otber   caBes,    see   Blnndanius, 
la  Digest  Sup.  Ct  lOOS.] 

[No.  54.] 


II.    d,   2. 


lotment,  with  leave  to  select  other  lands  in  |     Hy-Yu-Tse-Mil-Kin  ▼.  Smith,  104  U.  S. 

401,  48  L.  ed.  1030,  24  Sup.  Ct  Rep.  676; 
United  States  ex  rel.  West  ▼.  Hitchcock, 
206  U.  S.  80,  84,  85,  51  L.  ed.  718,  721,  27 
Sup.  Ct.  Rep.  423;  Knight  v.  United  Land 
Asso.  142  U.  S.  161,  177,  35  L.  ed.  074,  070, 
12  Su{f.  Ct.  Rep.  258;  Orchard  v.  Alexander, 

157  U.  S.  372,  381,  30  L.  ed.  737,  740,  16 
Sup.  Ct.  Rep.  635;  Stoneroad  ▼.  Stoneroad, 

158  U.  S.  240,  240,  30  L.  ed.  066,  060,  15 
Sup.  Ct.  Rep.  822;  Williams  t.  United 
SUtes,  138  U.  S.  514,  523,  524,  34  L.  ed. 
1026,  1030,  1031,  11  Sup.  Ct.  Rep.  457; 
Germania  Iron  Co.  ▼.  United  States,  166  U. 
S.  370,  41  L.  ed.  764,  17  Sup.  Ct.  Rep.  337. 

The  allotment  certificate  no  more  passes 
title  than  decs  the  final  certificate  upon  a 
public  land  entry.  Until  patent  issui's  and 
title  passcfi,  the  right  to  the  title  is  subject 
to  investigation.  Equitable  rights  come 
within  the  cognizance  of  the  Secretary,  and 
the  final  receipt,  or  its  analogue,  the  allot- 
ment certificate,  may,  for  good  cause,  be 
annulled. 

Guaranty  Sav.  Bank  ▼.  Bladow,  170  U.  S. 
448,  453,  44  L.  ed.  640,  542,  20  Sup.  Ct.  Rep. 
425;  Michigan  Land  &  Lumber  Co.  v.  Rust, 
168  U.  S.  580,  502,  503,  42  L.  ed.  501-503, 
18  Sup.  Ct.  Rep.  208;  Barden  v.  Northern 
P.  R.  Co.  154  U.  S.  288,  320,  327,  38  L.  ed. 
002,  1001,  1002,  14  Sup.  Ct.  Rep.  1030. 

Mr.  Charles  H.  Bferillat  argued  the 
cause,  and,  with  Messrs.  Charles  J.  Kappler, 
H.  C.  Potter,  and  E.  A.  Walker,  filed  a  brief 
for  defendant  in  error: 

The  Secretary  of  the  Interior  having  de- 
cided that  the  land  in  controversy  should 
not  be  reserved  from  allotment  for  town- 
site  addition  purposes,  and  that  it  should  be 
thrown  open  to  allotment,  and  the  law  hav- 
ing created  him  a  special  tribunal  for  the 
determination  of  this  matter,  his  decision 
was  unassailable,  and  made  an  end  of  all 
controversy  as  to  this  matter. 

Belcher  T.  Linn,  24  How.  526,  16  L.  ed. 
758;  Steel  v.  St.  Louis  Smelting  k  Ref.  Co. 
106  U.  S.  450,  27  L.  ed.  228,  1  Sup.  Ct.  Rep. 
380;  Johnson  v.  Towsloy,  13  Wall.  83,  20  L. 
ed.  480;  Noble  v.  Union  River  Logging  R. 
Co.  147  U.  S.  177,  37  L.  ed.  127,  13  Sup.  Ct 
Rep.  271. 

The  land  having  been  thrown  open  to  aU 
lotment,  and  petitioner  having  lawfully  al- 
lotted the  same,  and,  in  due  and  orderly 
course  of  administration,  the  special  tribu- 
nal charged  with  allotment  of  the  tribal 
lands  in  severalty  having  declared  defendant 
in  error  entitled  to  the  same,  and  issued  an 
allotment  certificate  to  her  as  conclusive  evi« 
dence  of  her  private  and  personal  right  to 
the  land,  she  acquired  a  vested  interest 
therein,  of  which  she  cannot  be  deprived  by 
the  Secretary  of  the  Interior,  or  any  other 
tribunal,  save  a  court  of  equity,  for  good 
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IN  ERROR  to  the  Court  of  Appeals  for 
the  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District,  granting  a 
mandamus  to  compel  the  Secretary  of  the 
Interior  to  deliver,  or  cause  to  be  delivered, 
a  patent  to  an  Indian  allottee.  Affirmed. 
See  same  case  below,  30  A  pp.  D.  C.  105. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Harr  argued 
the  cause,  and,  with  Assistant  Attorney 
General  Lawler,  filed  a  brief  for  plaintiff 
in  error: 

Mandamus  will  issue  against  an  executive 
officer  to  do  a  purely  ministerial  act  in 
which  he  has  no  discretion  or  quasi  judicial 
function. 

Roberts  v.  United  States,  176  U.  S.  221, 
230,  231,  44  .L.  ed.  443,  440,  447,  20  Sup. 
Ct.  Rep.  376;  United  States  ex  rel.  Dunlap 
V.  Black,  128  U.  S.  40,  48,  32  L.  ed.  354, 
367,  0  Sup.  Ct.  Rep.  12;  Marbury  v.  Madi- 
son, 1  Cranch,  137,  173,  2  L.  ed.  60,  72. 

The  writ  will  not  issue  against  executive 
officers  in  the  exercise  of  official  duties  in- 
volving discretion,  even  when  those  duties 
require  interpretation  of  law,  the  courts  hav- 
ing no  power  to  control,  review,  or  revise 
ecta  of  the  executive  department  while  ju- 
Wsdiction  continues. 

United  States  ex  rel.  Dunlap  ▼.  Black, 
^Upra;  United  States  ex  rel.  Riverside  Oil 
Co.  V.  Hitchcock,  100  U.  S.  316,  325,  47  L. 
«^.  1074,  1078,  23  Sup.  Ct.  Rep.  608. 

The  supervisory  power  of  the  Secretary  of 
tlie  Interior  arises  from  the  Revised  Stat- 
utes and  the  express  terms  and  necessary 
ixuplication  of  the  allotment  acts. 

United  States  ex  rel.  West  v.  Hitchcock, 
^06  U.  8.  85,  51  L.  ed.  721,  27  Sup.  Ct.  Rep. 
*^2d ;  25  Ops.  Atty.  Gen.  464. 

A  settled  construction  by  the  departments 
'^Hll  not  be  overturned  by  the  courts,  unless 
olearly  wrong. 

United  States  v.  Healey,  160  U.  S.  130, 
145,  40  L.  ed.  370,  372,  16  Sup.  Ct.  Rep. 
247;  Hewitt  v.  Schultz,  180  U.  S.  130,  157, 

45  L.  ed.  463,  472,  21  Sup.  Ct.  Rep.  300; 
United  States  v.  Finnell,  185  U.  S.  236,  244, 

46  L.  ed.  800,  803,  22  Sup.  Ct.  Rep.  633. 
The  supervisory  power  of  the  Secretary  of 

the  Interior  continues  until  ultimate  final 
sction   whereby   the   title   passes;    that   is, 
until  his  approval  of  the  patent  and  author- 
ization of  its  delivery. 
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cause  and  in  accordance  with  settled  pro- 
cedure in  equity. 

United  States  ▼.  Schurz,  102  U.  S.  378,  20 
L.  ed.  107 ;  Noble  v.  Union  River  Logging  R. 
Co.  supra;  Wallace  v.  Adams,  74  C.  C.  A. 
640,  143  Fed.  716;  Cornelius  v.  Kessel,  128 
U.  8.  456,  32  L.  ed.  482,  0  Sup.  Ct.  Rep.  122. 

Executive  officers  derive  their  powers  from 
the  statutes.  Not  only  must  an  officer  have 
jurisdiction  of  the  subject-matter,  but  he 
must  also  keep  within  tlie  limits  of  the 
power  conferred  on  him  by  statute.  Where 
the  statute  defines,  he  cannot,  under  the 
name  of  administration,  make  law. 

United  States  v.  Thurber,  28  Fed.  50; 
United  States  v.  Macdaniel,  7  Pet  1-14,  8 
L.  ed.  587-592. 

After  issuance  of  the  allotment  certificate, 
the  issuance  of  a  patent  as  a  more  formal 
inuniment  or  evidence  of  title  was  but  a 
ministerial  act,  performance  of  which  will 
be  coerced. 

United  States  v.  Stone,  2  Wall.  535,  17 
L.  ed.  707;  Floumoy  v.  JelTersonville,  17 
Ind.  160,  79  Am.  Dec.  468;  Crane  v.  Camp, 
12  Conn.  464;  Roberts  ▼.  United  SUtes,  170 
U.  S.  221,  44  L.  ed.  443,  20  Sup.  Ct.  Rep. 
370;  United  States  ex  rel.  West  v.  Hitch- 
cock, 19  App.  D.  C.  333;  Barney  v.  Dolph, 
07  U.  S.  052,  24  L.  ed.  1003;  Stark  v.  Starr, 
0  Wall.  402,  18  L.  ed.  925;  Frasher  v.  O'Con- 
nor, 115  U.  S.  112,  29  L.  ed.  315,  6  Sup.  Ct. 
Rep.  1141;  State  v.  Staub,  01  Conn.  507, 
23  Atl.  924;  Butterworth  v.  United  States, 
112  U.  S.  50,  28  L.  ed.  056,  5  Sup.  Ct.  Rep. 
25;  United  States  ▼.  Schurz,  supra;  Lytic 
V.  Arkansas,  9  How.  314,  13  L.  ed.  153; 
Orchard  v.  Alexander,  157  U.  S.  372,  30 
L.  ed.  737,  15  Sup.  Ct  Rep.  635. 

Tlie  allotment  certificate  is  declared  by 
statute  to  be  conclusive  evidence  of  the  hold- 
er's right  to  the  land.  It  comprises  an  ad- 
judication and  conveyance  of  the  allottee's 
right  to  the  land. 

Wallace  v.  Adams,  74  C.  C.  A.  640,  143 
Fed.  720,  affirmed  in  204  U.  S.  415,  61  L. 
ed.  547,  27  Sup.  Ct  Rep.  303;  Stark  v. 
Starr,  supra. 

The  Secretary's  refusal  to  reserve  the 
lands  necessarily  made  them  allotable.  Only 
before  allotment  could  town -site  reserva- 
tions be  made. 

Dubuque  &  P.  R.  Co.  v.  Litchfield,  23 
How.  00,  16  L.  ed.  500;  Noble  v.  Union 
River  Logging  R.  Co.  147  U.  S.  105,  37  L. 
ed.  123,  13  Sup.  Ct  Rep.  271. 

There  is  a  plain  distinction  between  an 
Indian  allotment  certificate,  and  a  public 
land  receiver's  certificate. 

Guaranty  Sav.  Bank  v.  Bladow,  170  U.  S. 
448,  44  L.  ed.  640,  20  Sup.  Ct  Rep.  425. 

Tlie  rights  consequent  upon  having  an  al- 
lotment certificate,  and  a  comparison  of  the 
466 


acts  of  1808  and  1902,  show  the  intent  of 
Congress. 

Godfrey  v.  Iowa  Land  &  T.  Co.  21  Okla. 
293,  95  Pac.  702 ;  McWilliams  Invest  Co.  ▼. 
Livingston  (Okla.)  98  Pac.  914. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  defendant  in  error,  a  citizen  and  resi- 
dent of  the  Choctaw  Nation  in  the  Indian 
territory,  whose  enrolment  had  been  ap- 
proved by  the  Secretary  of  the  Interior,  and 
who  was  entitled  to  an  allotment  under  the 
acts  of  Congress,  on  December  20,  lOOOy 
filed  her  petition  in  the  supreme  court  of 
the  District  of  Columbia  for  a  mandamus 
compelling  the  Secretary  of  the  Interior  to 
deliver,  or  cause  to  be  delivered,  to  her  a 
patent  to  a  tract  of  land  consistinj;  of  40 
acres,  located  in  the  Choctaw  Nation  in  the 
Indian  territory,  and  which  she  had  select- 
ed in  accordance  with  law.  The  then 
Secretary  of  the  Interior,  Ethan  A.  Hitch- 
cock, filed  an  answer,  giving  his  reasons 
for  declining  to  issue  the  patent.  Subse- 
qiipntly,  James  R.  Garfield,  becoming  Secre- 
tary of  the  Interior,  was  substituted  as  de- 
fendant, and  filed  an  amended  answer.  A 
demurrer  to  the  amended  answer  having  been 
sustained,  *  judgment  was  entered  as  [246 
prayed  for,  which  was  affirmed  by  the  court 
of  appeals  of  the  District,  and  thereupon 
the  case  was  brought  to  this  court.  After 
the  record  had  been  filed  in  this  court,  and 
during  the  present  term,  Richard  A.  Bal- 
lingcr,  the  successor  of  Secretary  Garfield, 
was  substituted  for  him  us  plaintiff  in  er- 
ror. 

The  facts  essential  to  a  decision  are  brief- 
ly these:  By  treaty  between  the  Choctaw 
Nation  and  the  United  States,  dated  Sep* 
teniber  27,  1830  (7  Stat,  at  L.  333),  and 
the  proclamation  of  the  President  of  the 
United  States  of  February  24,  1831,  ths 
United  States  caused  '*to  be  conveyed  to  the 
Choctaw  Nation  a  tract  of  country  west  of 
the  Mississippi  river,  in  fee  simple  to  them 
and  their  descendants,  to  inure  to  them 
while  they  shall  exist  as  a  nation  and  live 
on  it."  By  subsequent  treaties  and  agree* 
ments  the  Choctaw  and  Chickasaw  Nations 
were  consolidated.  The  nations  have  not 
become  extinct,  and  are  still  resident  on 
the  lands.  The  act  of  June  28,  1808  (SO 
Stat,  at  L.  495,  chap.  517),  authorized  the 
allotment  of  the  land  to  the  Chcctaws  and 
Chickasaws  in  fair  and  equal  proportion^ 
and  provided  that  this  should  be  done  uuder 
the  direction  of  the  Secretary  of  the  Inte- 
rior; also,  that  as  soon  as  practicable  after 
the  completion  of  the  said  allotment,  the 
principal  chief  of  the  Choctaw  Nation  and 
the  governor  of  the  Chickasaw  Nation 
should  jointly  execute,  under  their  hands 
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and  the  seals  of  their  respective  nations,  and 
deliver  to  their  allottees,  patents  conveying 
to  them  all  the  right,  title,  and  interest  of 
the  Indians  in  and  to  the  lands  allotted. 
The  act  of  May  31,  1900  (31  SUt.  at  L.  221, 
chap.  508),  also  authorized  the  Secretary  of 
the  Interior  to  lay  out,  survey,  and  plat 
the  sites  of  such  towns  as  then  had  a  popu- 
lation of  two  hundred  or  more,  and  that  he 
might,  upon  the  recommendation  of  the 
Commission  to  the  Five  Civilized  Trihes,  at 
any  time  before  the  allotment,  set  aside 
and  reserve,  not  exceeding  100  acres  in  any 
one  tract,  at  such  stations  as  were  or  should 
be  established  on  the  line  of  any  railway 
which  should  be  constructed  or  be  in  process 
of  construction  in  or  through  either  of  said 
246]  nations  *prior  to  the  allotment  of  the 
lands  therein.  These  town-site  provisions 
were  incorporated  into  the  act  of  March  1, 
1901  (31  Stat,  ai  L.  848,  851,  chap.  675). 

On  October  26,  1900,  the  town  site  of 
Mill  Creek,  containing  155.45  acres,  on 
which  there  was  a  railway  station,  was 
desi^ated  and  laid  out.  The  land  in  con- 
troversy is  adjacent  to  th^t  town  site.  Sec- 
tion 45  of  the  act  of  July  1,  1002  (32 
Stat,  at  L.  641,  chap.  1362),  authorized  an 
addition  to  such  town  sites  on  the  recom- 
mendation of  the  Commission  to  the  Five 
Civilized  Tribes,  not  exceeding  640  acres, 
and  the  appropriation  act  of  March  3,  190:1 
(32  SUt.  at  L.  982,  096,  chap.  094),  ap- 
propriated $25,000  to  pay  the  town-site  ex- 
penses, with  this  proviso: 

'That  the  money  hereby  appropriated 
•hall  be  applied  only  to  the  expenses  inci- 
dent to  the  survey,  platting,  and  appraise- 
ment of  town  sites  heretofore  set  aside  and 
reserved  from  allotment:  And  provided  fur- 
ther. That  nothing  herein  contained  shall 
prevent  the  survey  and  platting  at  their  own 
expense  of  town  sites  by  private  parties 
where  stations  are  located  along  the  lines  of 
railroads,  nor  the  unrestricted  alienation  of 
lands  for  such  purposes,  when  recommended 
by  the  Commission  to  the  Five  Civilized 
IVibes  and  approved  by  the  Secretary  of  the 
Interior." 

On  February  17,  1903,  the  Commission 
to  the  Five  Civilized  Tribes  made  recom- 
mendation that  this  adjacent  land  be  segre- 
gsted  as  an  addition  to  Mill  Creek,  under 
the  provisions  of  the  act  of  July  1,  1002, 
nipra.  This  recommendation,  having  been 
approved  by  the  (Commissioner  of  Indian 
Affairs,  was  by  him  transmitted  to  the 
Secretary  of  the  Interior,  who,  on  March 
18, 1903,  addressed  a  letter  to  the  Commis- 
ii<m,  red  ting  the  segregation  of  Mill  Creek 
town  site  on  October  26,  1900,  and  the 
neommendation  of  the  Commission,  ap- 
proved by  the  Commissioner  of  Indian  Af- 
f>in,,and  said:  "The  Department  doea  not 


deem  it  advisable  to  make  the  recommen- 
dation, in  view  of  the  act  of  March  3, 1003." 
On  July  23,  1903,  the  relator  selected  as  her 
allotment  the  land  in  controversy,  upon 
which  *were  her  buildings  and  im-  [247 
provements.  This  was  received  by  the  Com- 
mission, and  nine  months  thereafter,  the 
time  prescribed  by  statute  for  contest 
(act  of  July  1,  1902,  supra)  having 
elapsed,  and  no  contest  of  her  right  to 
the  designated  allotment  having  been  made, 
a  certificate  of  allotment  was  issued 
and  delivered  to  her.  Thereafter  the  prin- 
cipal chief  of  the  Choctaw  Nation  and 
the  governor  of  the  Chickasaw  Nation 
jointly  executed  a  patent  under  the  seals 
of  their  respective  nations,  conveying  to  her 
the  title  of  said  nations  in  and  to  said  40 
acres  of  land.  Sections  23  and  24  of  the  act 
of  July  1,  1902,  supra,  read  as  follows: 

"Sec  23.  Allotment  certificates  issued 
by  the  Commission  to  the  Five  Civilized 
Tribes  shall  be  conclusive  evidence  of  the 
right  of  any  allottee  to  the  tract  of  land 
described  therein;  and  the  United  States 
Indian  agent  at  the  Union  Agency  shall, 
upon  the  application  of  the  allottee,  place 
him  in  possession  of  his  allotment,  and  shall 
remove  therefrom  all  persons  objectionable 
to  such  allottee,  and  the  acts  of  the  Indian 
agent  hereunder  shall  not  be  controlled  by 
the  writ  or  process  of  any  court. 

"Sec.  24.  Exclusive  jurisdiction  is  hereby 
conferred  upon  the  Commission  to  the  Five 
Civilized  Tribes  to  determine,  under  the  di- 
rection of  the  Secretary  of  the  Interior,  all 
matters  relating  to  the  allotment  of  land." 
The  Secretary  alleged  in  his  answer  that 
after  the  issue  of  the  allotment  to  relator, 
and  on  or  about  March  11,  1905,  his  prede- 
cessor in  office  was  advised  that  the  land 
had  then,  and  prior  to  its  selection  by  peti- 
tioner, been  under  urban  occupancy,  and  on 
June  19,  1005,  he  ordered  an  investigation, 
and  finding  such  to  be  the  fact,  and  that 
the  inhabitants  had  expended  large  sums  in 
building  upon  and  improving  their  tracts, 
and  were  entitled  to  be  protected,  he  did,  on 
October  23,  1905,  by  virtue  of  the  powers  in 
him  vested,  segregate  the  lands  for  town- 
site  purposes,  and  cancel  petitioner's  allot- 
ment thereof,  with  leave  to  select  other 
lands  to  fill  her  right  to  tribal  lands  in 
severalty.  The  patent  that  had  previously 
been  'executed  for  delivery  to  her  was  [248 
returned,  and  remained  on  file  in  the  office 
of  the  Commissioner  of  Indian  AfiTairs,  to  be 
canceled. 

The  Interior  Department  has  general  con- 
trol over  the  afTairs  of  the  Indians, — awards 
of  the  government.  In  addition,  the  Secre- 
tary of  the  Interior  was  by  these  several 
acts  specially  charged  with  the  duty  of 
supervising  the  action  ot  the  Commisavcwv 
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to  the  Five  Civilized  Tribes  in  making  the 
allotments  authorized  by  those  acts.  On 
both  of  these  grounds  he  claims  authority 
to  have  done  what  he  did,  and  that  his  acts 
in  that  respect  are  not  subject  to  review  by 
the  courts.  We  have  no  disposition  to  mini- 
mize the  authority  or  control  of  the  Secre- 
tary of  the  Interior,  and  the  court  should  be 
reluctant  to  interfere  with  his  action.  But, 
as  said  by  Mr.  Justice  Field  in  Cornelius 
V.  Kessel,  128  U.  S.  450,  401,  32  L.  ed.  482, 
483,  9  Sup.  Ct.  Rep.  122,  124: 

"The  power  of  supervision  and  correction 
is  not  an  unlimited  or  an  arbitrary  power. 
It  can  be  exerted  only  when  the  entry  was 
made  upon  false  testimony,  or  without  au- 
thority of  law.  It  cannot  be  exercised  so  as 
to  deprive  any  person  of  land  lawfully  en- 
tered and  paid  for.  By  such  entry  and  pay- 
ment the  purchaser  secures  a  vested  interest 
in  the  property  and  a  right  to  a  patent 
therefor,  and  can  no  more  be  deprived  of  it 
by  order  of  the  Commissioner  than  he  can 
be  deprived  by  such  order  of  any  other  law- 
fully acquired  property.  Any  attempted  dep- 
rivation in  that  way  of  such  interest  will 
be  corrected  whenever  the  matter  is  present- 
ed so  that  the  judiciary  can  act  upon  it." 

See  also  Orchard  v.  Alexander,  157  U.  S. 
372,  383,  39  L.  ed.  737,  741,  16  Sup.  Ct. 
Rep.  835,  030,  in  which  it  was  declared: 

'*0f  course,  this  power  of  reviewing  ond 
setting  aside  the  action  of  the  local  land 
officers  is,  as  was  decided  in  Cornelius  v. 
Kessel,  128  U  S.  450,  32  L.  ed.  482,  9  Sup. 
Ct.  Rep.  122,  not  arbitrary  and  unlimited. 
It  does  not  prevent  judicial  inquiry.  John- 
son V.  Towsley,  13  Wall.  72,  20  L.  ed.  485. 
The  party  who  makes  proofs  which  are  ac- 
cepted by  the  local  land  officers,  and  pays 
249]  his  money  for  the  land,  has  'acquired 
an  interest  of  which  he  cannot  be  arbi- 
trarily dispossessed." 

Whenever,  in  pursuance  of  the  legislation 
of  Congress,  rights  have  become  vested,  it 
becomes  the  duty  of  the  courts  to  see  that 
those  rights  are  not  disturbed  by  any  action 
of  an  executive  officer,  even  the  Secretary  of 
the  Interior,  the  head  of  a  department. 
However  laudable  may  be  the  motives  of 
the  Secretary,  he,  as  all  others,  is  bound  by 
the  provisions  of  congressional  legislation. 
It  must  be  borr\e  in  mind  that  this  allotment 
provided  by  Congress  contemplated  a  dis- 
tribution among  the  Choctaw  and  Chicka- 
saw Indians  of  the  lands  that  belonged  to 
them  in  common.  They  were  the  principal 
beneficiaries,  and  their  titles  to  the  lands 
they  selected  should  be  protected  sgainst 
the  efforta  of  outsiders  to  secure  them. 
White  men  settling  on  town  sites  were  not 
the  principal  beneficiaries.  Congress,  it  is 
true,  authorized  town  sites,  and  the  towp  of 
Mill  Creek  was  established  in  compliance 
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with  the  statute.  It  further  provided  for 
enlargement  of  any  town  site  upon  the  ree* 
ommendation  of  the  Commission  to  the  Five 
Civilized  Tribes.  That  recommendation 
was  made  in  respect  to  the  town  of  Mill 
Creek,  but  disapproved  by  the  Secretary 
of  the  Interior.  Tliereafter  the  relator 
selected  the  land  in  controversy,  a  tract  of 
40  acres,  on  which  were  her  improvements. 
Notice  was  given,  as  required,  and  the  time 
in  which  contest  couid  be  made — ^nine 
months— elapsed.  Thereupon,  as  provided 
by  the  statute,  the  title  of  the  allottee  to 
the  land  selected  became  fixed  and  absolute, 
and  the  chief  authorities  of  the  Choctaw 
and  Chickasaw  Nations  executed  to  her  a 
patent,  as  required,  of  the  land  selected. 
The  fact  that  there  may  have  been  persona 
on  the  land  is  immaterial.  They  were  given 
nine  months  to  contest  the  right  of  the 
applicant.  Tliey  failed  to  make  contest,  and 
Iter  rights  became  fixed.  Tlicrenfler  the 
Secretary  of  the  Interior  had  nothing  but 
the  ministerial  duty  of  seeing  that  a  patent 
was  duly  executed  and  delivered. 

That  the  performance  of  a  ministerial 
duty  can  be  compelled  *by  mandamus  [S60 
has  been  often  adjudged.  As  said  by  Mr. 
Justice  Peckham,  in  Roberts  v.  United 
States,  170  U.  S.  221,  229,  44  L.  ed.  443, 
440,  20  Sup.  Ct.  Rep.  370,  379: 

"The  law  relating  to  mandamus  against 
a  public  officer  is  well  settled  in  tlio  ab- 
stract, the  only  doubt  which  arises  being 
whether  the  facts  regarding  any  particular 
case  bring  it  within  the  law  which  permits 
the  writ  to  issue  where  a  mere  ministerial 
duty  is  imposed  upon  an  executive  offieer, 
which  duty  he  is  bound  to  perform  without 
any  further  question.  If  he  refuse  under 
such  circumstances,  mandamus  will  lie  to 
compel  him  to  perform  his  duty." 

See  also  Noble  v.  Union  River  Logging 
Co.  147  U.  S.  105,  37  L.  ed.  123,  13  Sup. 
Ct.  Rep.  271,  in  which  Mr.  Justice  Brown 
cites  many  cases  and  draws  distinctions  be- 
tween them. 

But  the  authorities  come  more  closely  to 
tlie  facts  in  this  case.  In  Barney  v.  Dolph, 
97  U.  S.  052,  050,  24  L.  ed.  1003,  1064»  Mr. 
Chief  Justice  Waits  said: 

"The  execution  and  delivery  of  the  patent 
after  the  right  to  it  is  complete  are  the 
mere  ministerial  acts  of  the  officer  charged 
with  that  duty." 

In  Simmons  v.  Wagner,  101  U.  S.  260, 
201,  25  L.  ed.  910,  911,  the  same  ehief  joo- 
tice  repeated  the  proposition  in  theae 
words : 

"Where  the  right  to  a  patent  has  oneo 
become  vested  in  a  purchaser  of  publio 
lands,  it  is  equivalent,  so  far  as  the  govern- 
ment  is  cimcemed,  to  a  patent  actually  is- 
sued.    The  execution  and  delivery  of  the 

sje  tr.  8. 
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pfttent  after  the  right  to  it  has  become  com- 
plete are  the  mere  ministerial  dctt  of  tlic 
officers  charged  with  that  duty.  Barney  v. 
Dolph,  07  U.  S.  052,  24  L.  ed.  ]0G3;  Stark 
V.  Starr,  6  Wall.  402,  ]8  L.  ed.  025." 

In  United  States  v.  Scliurz,  ]02  U.  S.  378, 
403,  26  L.  ed.  107,  174,  Mr.  Justice  Miller, 
delivering  the  opinion  of  the  court,  said: 

"No  further  authority  to  consider  tlie 
patentee's  case  remains  in  the  land  office. 
No  right  to  consider  whether  he  ought,  in 
equity  or  on  new  information,  to  have  the 
title  or  receive  the  patent.  There  remains 
the  duty,  simply  ministerial,  to  deliver 
tha  patent  to  the  owner, — a  duty  which, 
251]  *within  all  the  definitions,  can  be  en- 
forced by  the  writ  of  mandamus." 

We  think  the  judgment  of  the  Court  of 
Appeals  of  the  District  of  Columbia,  af- 
firming the  judgment  of  the  Supreme  Court 
of  the  District,  was  right,  and  it  is  affirmed. 


CENTRAL  TRUST  COMPANY,  Appt, 

v. 

CENTRAL  TRUST  COMPANY  OF  ILLI- 
NOIS, William  R.  Dawes,  and  Fred  A. 
Busse. 

(See  S.  C.  Reporter's  ed.  251>202.) 

Courts  —  Interference  with  Postoffice 
Department. 

The  courts  will  not  interfere,  where  no 
palpable  error  appears,  with  the  ruling  of 
the    Postoffice   Diepartment,   that   mail   ad- 
dressed, "Central  Trust  Co.,  Chicago,  111./' 
Jvlth    no  further  designation  of  the  party 
*or  whom  it  is  intended,  be  delivered  to  the 
'Oentral   Trust   Company   of   Illinois,''   an 
^llinois  banking  corporation,  and  not  to  a 
'oreign  corporation,  engaged  in  the  mining, 
promoting,  real  estate,  and  trust  business, 
^^   the  city  of  Chicago,  under  the  name  of 
^tie  "Central  Trust  Company." 
CH'or  other  cases,  see  Courts,  I.  e,  4,  In  Digest 
Sup.  Ct  1908.] 

[No.  80.] 

-Argued    Januaxy    17,    18,    19io.      Decided 

February  21,  1910. 

j\  PPEAL  from  the  United  States  Circuit 
-^11  Court  of  Appeals  for  the  Seventh  Cir- 
^\iit  to  review  a  decree  which  affirmed  a  de- 
^I'ee  of  the  Circuit  Court  for  the  Northern 
X^istrict  of  Illinois,  dismissing  the  bill  in 
^  suit  to  compel  the  Postmaster  to  deliver 
"W)  a  certain  corporation  mail  matter  which 

^t  claims  it  is  entitled  to  receive.  Affirmed. 
See  same  case  below,  81  C.  C.  A.  509,  152 

'H'ed.  427. 

Note;  —  On   interference  by  courts  with 
rulings  of  Postoffice  Department — see  note 
to  National  L.  Ins.  Co.  v.  National  L.  Ins. 
Co.  52  L.  ed.  U.  S.  808. 
54  Jj.  ed. 


Statement  by  Mr.  Justice  Brewer: 

On  June  22,  1900,  the  Central  Trust 
Company,  a  corporation  ^engaged  in  [25S 
the  mining,  promoting,  real  estate,  and  trust 
business,  filed  its  bill  in  the  circuit  court  of 
the  United  States  for  the  northern  district 
of  Illinois  to  compel  the  defendant  Fred« 
erick  A.  Busse,  postmaster  at  Chicago,  to 
deliver  to  it  certain  mail  matter  which  it 
claims  it  was  entitled  to  receive,  and  which 
he  wrongfully  delivered  to  the  defendant  the 
Central  Trust  Company  of  Illinois.  De- 
murrers to  the  bill  were  filed,  which  were 
sustained,  and  the  bill  dismissed.  On  ap- 
peal to  the  United  States  circuit  court  of 
appeals  for  the  seventh  circuit,  the  decree  of 
dismissal  was  affirmed,  and  thereupon  the 
case  was  brought  here  on  appeal. 

The  allegations  in  the  bill  are  that  on 
or  about  April  17,  1897,  the  complainant 
was  created  a  corporation  by  the  state  of 
South  Dakota  under  the  name  and  title  of 
**Central  Trust  Company,''  and  was  author- 
ized by  said  state  to  establish  an  office  and 
hold  directors'  meetings  in  Chicago;  that  on 
or  about  that  date  it  established  an  office 
in  Chicago  on  the  corner  of  Monroe  and 
La  Salle  streets,  and  began  to  carry  on  ita 
business,  though  without  any  express  au- 
thority from  the  state  of  Illinois,  and  con- 
tinued to  do  BO  up  to  and  including  Febru- 
ary 7,  1903;  that  in  August,  1902,  it  ap- 
plied to  the  secretary  of  state  of  Illinois  for 
a  license  to  do  business  within  that  state, 
and  complied  with  all  the  statutory  require- 
ments for  foreign  corporations  desiring  to 
do  business  within  the  state;  that  owing  to 
a  contest  made  before  the  secretary  of  state 
by  the  Central  Trust  Company  of  Illinois, 
the  granting  of  said  license  was  delayed 
until  February  7,  1903,  at  which  time  it 
was  granted,  and  that  from  that  date  com- 
plainant has  continuously  conducted  its 
business  in  Chicago  at  the  office  and  under 
the  above-stated  name;  that  ever  since  its 
coming  to  Chicago  it  has  received  through 
the  postoffice  a  large  amount  of  mail  mat- 
ter addressed  to  it  by  simply  its  name. 

The  bill  further  alleges  that  the  defend- 
ant the  Central  Trust  Company  of  Illinois 
is  a  corporation  chartered  by  the  state  pf 
Illinois  on  or  about  July,  1902,  and  en- 
gaged in  a  general  banking  and  trust  busi- 
ness at  No.  142  Monroe  street  in  *Chi-  [259 
cago;  that  its  first  place  of  business  was  at 
the  corner  of  Dearborn  and  Monroe  streets, 
but,  about  the  beginning  of  the  year  1900,  it 
removed  to  No.  142  Monroe  street,  where  it 
has  ever  since  remained. 

The  bill  still  further  alleges  that  from 
1897  to  1901  the  name  of  complainant  ap- 
peared in  the  Lakeside  directory,  a  directory 
of  general  circulation  in  Chicago,  and  recog- 
nized as  a  reliable  and  authoritative  publi- 
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2G3,  2M                           SnrBEiix  Coubi  or  th>  Ukitsd  Biatbs.  Oct.  Ttmit, 

CAtionj    that   while   its   n&me   wu   omitted  Mr.  W.  H.  Sears  argued  the  eauae,  and, 

from  the  director;  for   1S02,  the  Dmiiaion  njth   Meean.   Daniel  ^cCaakill   and   0.   L. 

was  due  to  a  mere  error  by  the  publiefaen  McCoskill,  filed  a  brief  for  appellant; 

of  the  director;,  and  wae  through  no  fault  The  decieion  of  the  Poatmaater  General, 

of  the  complainant;  that  said  directory  for  S'*>"S  the  mail  in  controversy  to  the  Cen* 

1902   WM   not   pabliahed   and   iaaued   until  tral  Truat  Company  of  Illinois,  it  teTieW' 

after  defendant  the  Central  Trust  Company  able  by  thia  court  (a)   tiecauBe  hie  act  was 

of  Illinois  had  Sled  its  article*  of  ineorpora-  ministerial  in  character. 

tioD.  Kendall   v.    United   SUtea,    IS   Pet.   824, 

It   also    appears    that   complaint   having  314,  9  L.  ed.  IISI,  1216^  Nev  Orleana  NaL 

been  made  to  the  Poatmaater  General  of  the  Bank  t.   Merchant,   16   Fed.   SSO;    Teal   v. 

action  of  the  poatmaster  at  Chicago  in  ref-  Felton,   12   How.   284,   291,   13   L.  ed.   990, 

ereuce  to  the  delivery  of  the  mail  received  at  992;   Missisaippi   v.  Johnaon,  4   WalU   4TS, 

Chicago,  an  order  was  made  by  the  First  As-  18  L.  ed.  437;  National  L.  Ins.  Co.  v.  N^ 

siaUnt  Postmaster  General  in  theae  words;  tional  L.  Ins.  Co.  Z09  U.  S.  317,  S2  L.  wL 
808,  28  Sup.  Ct  Rep.  041 ;  Ex  part«  Jack- 

T                in    ionf>  •«".  80  U.  S.  727,  733.  24  L.  ed.  877,  879i 

January   10,   1903.  ^J^^^^  g^^^^  ^  Mathias,  30  Fed.  890;  Unit- 
ed SUtea  T.  Eddy,   1   Bias.   227,   Fed.   Cas. 

The  Postmaster,  No.   16,024;   United  Statea  v.   Barlow,   132 

Chicago,  IlL  U.  B.  280,  33  L.  ed.  351,  10  Sup.  Ct  Sapb 

Sir: —  77;  American  School  v.  McAnnulty,  187  U. 

I  am  In  receipt  of  information  to  the  ef-  S.  94,  107-109,  47  L.  e'l.  90,  95,  90,  2S 

feet  that  a  letter  was  delivered  to  Mr.  Pfau,  Sup.  Ct  Bep.  33. 

a  representative  of  the  Central  Trust  Com-  (b)  Because  he  act«d  beyond  the  scope 

pany  of  South  Dakota,  which  contained  re-  of  his  authority. 

mittancea  intended  to  protect  checks  drawn  Noble   t.   Union   River   Logging  B.   Oo. 

on  the  Central  Trust  Company  of  Illinoisj  147  U.  8.  lOS,  171,  172,  37  U  ed.  123,  12S, 

that  Mr.  Pfau,  instead  of  returning  the  let-  120,  13  Sup.  Ct.  Rep.  271;   Board  of  Liqui- 

ter  promptly  to   the  postofflce  for  delivery  dation  v.   McComb,  92   U.   S.   631,   541,  23 

to  the  trust  company  for  which  it  waa  in-  L.    ed.    023,    628;    Public    Clearing    House 

tended,  returned  it  to   the  sender,  thereby  v.   Coyne,    194   U.    8.   497,   509,   48   L.   «d. 

jeopardiaing  his  credit      Mr.    Pfau    well  1092,  1098,  24  Sup.  Ct.  Rep.   789;    BatM 

knew  that  the  deposit  waa  intended  for  the  t  G.  Co.  v.  Payne,  194  U.  8.  106,  108,  48 

Central  Trust  Company  of  lllinoia.  L.  ed.  894,  896,  24  Sup.  Ct  Rep.  59E;  Brown 

You  are  hereby  direcUc!  to  deliver  mail  v.  United  SUtea,  D  How.  487,  13  L.  ed.  228; 

addressed  "Central  Truat  Co.,  Chicago,  111.,"  Payne  ▼.  United  SUtes,  SO  App.  S.  C.  S81; 

without  the  addition  of  the  street,  box,  or  American  School  v.  McAnnulty,   187   U.   S> 

other  deaignation  to  indicate  that  it  is  in-  94,  100,  47  L.  ed.  SO,  SO,  23  Sup.  Ct  Rep., 

tended  for  the  South  DakoU  Company,  to  33. 

the  Central  Trust  Company  of  Illinois,  and  »•      „        „  _        _,  j    .u_   „■„„     .„h 

,    „    .                       ,          .           .  Mr.   Max   Pam   argued   the   cause,   ana, 

request  that  company    to    return    to    you  .f:  ,,     S.     >.       .    t^           j  «™    .  d—  & 

ii     i       1  1-           L     lu     r7     I     1  m      ,  with  Mr.  Stephen  A.  Day  and  Messrs.  Fam « 

promptly  for  delivery  to  the  Central  Trust  „      .    -,   .    '^.    .  ,  ,      '       ii„. 

i...iV.                   *c.     .1.  T.  1    .        >i  •■  ..  Hurd,  filed  a  brief  lor  appellees; 

XS4]  Company  of  South  Dakota  all 'letters  _.'             ..r-    .    1  t      .  r'^—^.n..''  •« 

•  11-        ■   rii.  ■     I      J     -   1     J  J    r       .1.  The  name  'Central   Trust   Company^'  *> 

falling   into   their   hands   intended   for   the  .     .       .               „             ,     ■„„n,„  ii,_  _-_» 

_            .    .  ,     .,     vii  desijniates  appellee  as  to  justify  tlie  poat- 

company  tepresented  by  Mr.  Pfau.  °           JV-       j  i-    -i  .„  ..suiiL  nf 

■^^      "                  ■"  master   in   making   delivery   to   appellee   01 

Very  respectfully,  mail  ao  addrcHsetl, 

(Signed)   R.  J.  Wynne,  Chadaey  v.  McCreery,  27  111.  253;  Board 

First  AssisUnt  Postmaster  General.  of  Education   v.   Oreenebaum,   3D   III.   609; 

Clement  t.   Lathrop,   18   Fed.   885;   7   Am. 

™.                    .  .c    L-.>  ■    ..    .  .L     J  t    J  *  Eng.  Enc.  Law,  2d  ed.  p.  687. 

The  prayer  of  the  bill  .a  IJiat  the  defend  xhe    postofBce   Department  has    decided 

ant   Busse   be   restrained      from   delivering  ^^^           „„„  ;„  controversy,  and  the  court 

mail    addressed     Central    Trust    Comj^ny  „i,/„^itt„  „„rturt.  such  decision  nor  in- 

without  the  street  address  of  this  complain-  discretion  of  the  Depart- 

•nt  thereon,  or  some  other  mark  thereon  in  ' 

dieating  tor  whom  the  same  is  intended,  or 

with  the  street  addresa  'comer  of  La  Salle 

and  Monroe  streeU,'  to  the  defendant  Cen-  ,,„„„„„  c.       n.   t,       w., 

t«l   Trust  Company   of   Illinois,"   and   re-  S.  317,  52  L.  ed.  808,  28  Sup.  Ct.  Rep.  541; 

draining   the    CWitral    Trust    Company   of  Bates  ft  G.  Co.  v.  Payne.  194  U.  S.  108.  48 

lllinoia     and     its     cashier,     the     defendant  L.  ed.   894,   24   Sup.   Ct  Rep.   505;   Umted 

William    H.    Dawes,    from    receiving    and  States  ex  rel.  Riverside  Oil  Co.  v.  Hitchcock, 

onenins  said  mail  so  described.  190  U.  S.  310,  47  U  ed.  1074,  23  Sup.  Ct 
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Rep.  698;  United  States  ex  rel.  Parish  ▼. 
MaeVeagh,  214  U.  &  124,  53  L.  ed.  936, 
29  Sup.  Ct.  Rep.  557. 

Mr.  Justice  Brewer  delivered  the  opiniou 
of  the  court: 

The  management  of  the  great  postoffice 
business  of  the  country  is   placed   in  the 
hands  of  the  Postmaster  General  and  assist* 
ants.     Rer.  Stat.  §§  388,  389,  396,  U.  S. 
Comp.  Stat.  1901,  pp.  218,  224.    In  the  dis- 
charge of  his  duties  as  Postmaster  General, 
he  has  assigned  to  the  First  Assistant  Post- 
master  General   "the  preparation  of   deci- 
sions as  to  delivery  of  ordinary  mail,  the 
ownership  of  which  is  in  dispute."    Tostal 
Laws  and  Regulations,  1902,  §  17,  f  9.    The 
question  here  presented  is  whether,  the  First 
Assistant  Postmaster  General  having  direct- 
ed the  postmaster  at  Chicago  to  deliver  to 
the  "Central  Trust  Company  of  Illinois,"  de- 
fendant    herein,    mail     matter    addressed 
"Central   Trust  Company,    Chicago,    III.," 
without  any  further  designation  of  the  par- 
ty for  whom  it  was  intended,  the  courts  are, 
upon  the  facts  as  presented,  justified  in  set- 
ting aside  that  order  and  directing  the  de- 
livery of  such  mail  to  the  complainant.    It 
is  not  always  easy  to  determine  for  whom  a 
letter  is  intended.    In  furtherance  of  the  ef- 
fort to  secure  delivery  of  mail  matter  to  the 
proper  party,  JH  3  and  4,  §  634,  and  ^  4 
mjkd  5,  §  645,  of  Postal  Laws  and  Regula- 
te ions,  provide: 

"Sec.  634,  par.  3.  When  a  postmaster  is 
^  n  doubt  as  to  the  identity  of  the  addressee, 
^^e'may  require  proof,  and  should  exercise 
~  eat  care,  especially  where  mail  matter 
Lppears  to  be  of  value,  to  make  proper  de- 
ivery. 

"Par.  4.    Where  two  or  more  persons  of 

he  same  name  receive  mail  at  the  same 

iffice,  the  postmaster  should  advise  them  to 

lopt  some  address  or  means  by  which  their 

ail    may   be   distinguished.     Postmasters 

ill  deliver  such  matter  according  to  their 

it  judgment,  and  will  not  retum.it  to  the 

ailing  office  for  better  description  of  the 

ddressee  until,  after  inquiry,  they  are  un- 

ble  to  determine  to  whom  it  should  be  de- 

ivered." 

60]     •"Sec.  645,  par  4.    Attempts  to  secure 
;he  mail  of  an  established  house,  firm,  or  cor- 
poration through  the  adoption  of  a  similar 
^lame  should  not  be  reco^izcd.    Where  dis- 
putes arise  between  individuals,  firms,  or 
^corporations  as  to  the  use  of  a  name  or 
designation,  matter  addressed  to  a  street, 
dumber,  or  building  should  be  delivered  ac- 
cording to  such  address.     When  not  so  ad- 
^Iressed,  the  mail  will  be  delivered  to  the 
linn  or  corporation  which  first  adopted  the 
name  of  the  address  at  that  place. 

"Par.  5.    When  in  doubt  as  to  the  firm  or 
54  Ii.  ed« 


corporation  for  which  any  mail  matter  it 
intended,  and  claim  therefor  is  disputed, 
postmasters  will  withhold  delivery,  and  re- 
port the  facts  and  any  statements  made  by 
either  claimant  to  the  First  Assistant  Post- 
master General,  for  advice." 

Appellant  contends  that  its  legal  name  it 
"Central  Trust  Company"  while  the  legal 
name  of  defendant  is  "Central  Trust  Com- 
pany of  Illinois;"  that  therefore  it  has  a 
right  to  have  mail  directed  to  "Central 
Trust  Company,  Chicago,"  without  further 
designation,  delivered  to  it  rather  than  to 
defendant.  The  argument  primarily  ii 
that-  every  corporation  is  entitled  to  the 
legal  benefit  of  its  own  name;  that  when 
that  name  appears  on  mail  matter  as  the 
party  addressed,  and  nothing  else  is  shown, 
the  postmaster  has  simply  the  ministerial 
duty  of  making  a  delivery  to  that  corpora- 
tion, and  that  a  failure  to  discharge  this 
ministerial  duty  can  be  corrected  by  the 
courts. 

While  in  a  certain  sense  it  is  true  that 
the  benefit  of  one's  legal  name  belongs  to 
every  party,  individual  or  corporation,  yet 
that  may  not  be  the  name  by  which  it  is 
customarily    known   or   addressed,    and   of 
course  the  object  is  and  must  be  to  deliver 
the  mail  matter  to  the  party  for  whom  it 
is  intended.    In  the  determination  of  this  it 
may  often  be  necessary  to  look  beyond  the 
exact  legal  name.    Many  things  may  have 
to  be  considered,  and  the  action  of  an  of- 
ficer  charged   with   that   duty   should  not 
lightly  be  disturbed  by  the  courts,  and  only 
when  it  is  clear  that  a  mistake  has  been 
made  or  a  wrong  *done.  Initials  are  of-  [261 
ten  used,  abbreviations  made,  words  left  outy 
The  number  of  letters  delivered  to  the  re- 
spective parties  and  the  disposition  made 
by  each  of  those  received  may  cast  some 
light  upon  the  question,  for  while  a  party 
for  whom  a  single  letter  is  intended  has  a 
right  to  receive    it,    yet    the    number    of 
letters,  taken  in  connection  with  the  amount 
of  business  apparently  done  by  the  recipi- 
ent, may  well  suggest  for  whom  any  given 
letter  was  intended,  and  the  action  taken 
by  the  recipient,  when,  as  here,  each  knows 
of  the  existence  of  the  other,  may  show  its 
good  or  bad  faith  in  dealing'  with  the  post- 
office.     So,  also,  the  character  of  the  busi- 
ness done  may  be  considered.    Where  a  cor- 
poration is  engaged  in  the  banking  business, 
letters  from  other  banks  will  point  to  it 
as   the   intended   recipient,   while,  if   it   is 
a  real  estate  corporation,  letters  from  real 
estate  firms  will  indicate  differently.     And 
so  we  might  go  on  and  mention  other  things 
which,  while  by  no  means  conclusive,  tend 
to  throw  ligiit  on  the  matter. 

We  have  had  occasion  to  consider  the  ef- 
fect of  findings  of  fact  by  officers  in  charge 
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oi  the  several  departments  of  government, 
and  the  accepted  rule  is  that  those  findings 
are  conclusive  unless  palpable  error  appears. 
Bates  &  G.  Co.  v.  Payne,  194  U.  S.  106, 
48  L.  ed.  804,  24  Sup.  Ct.  Rep.  505,  and 
cases  cited  iu  the  opinion;  United  States 
ex  rel.  Parish  v.  MacVeagh,  214  U.  S.  124- 
131,  53  L.  ed.  936-038,  29  Sup.  Ct.  Rep. 
556.  In  National  L.  Ins.  Co.  v.  National 
L.  Ins.  Co.  209  U.  S.  317,  52  L.  ed.  808, 
28  Sup.  Ct.  Rep.  541,  it  appeared  that  the 
Postoflice  Department  had  made  a  special 
order  in  reference  to  the  delivery  of  mail, 
and  the  court  was  asked  to  correct  that 
order.  In  denying  this  application,,  tlie 
court,  by  Mr.  Justice  Peckham,  said  (p. 
325): 

"The  appeal  made  by  the  complainant  to 
the  Department  was  really  nothing  but  an 
appeal  to  its  discretion.  .  .  .  Assum- 
ing that  the  court  in  some  cases  has  the 
power  to,  in  effect,  review  the  determination 
of  the  Department,  we  do  not  think  this  is 
an  occasion  for  its  exercise.  The  complainant 
is  really  appealing  from  the  discretion  of 
the  Department  to  the  discretion  of  the 
court,  and  the  complainant  has  no  clear 
262]  *legal  right  to  obtain  the  order  sought. 
See  Bates  &  G.  Co.  V.  Payne,  194  U.  S.  106 
108,  48  L.  ed.  804,  805,  24  Sup.  Ct.  Rep. 
505. 

"A  court  in  such  case  ought  not  to  inter- 
fere in  the  administration  of  a  great  de- 
partment like  that  of  the  Postoffice  by  an 
injunction,  which  directs  the  D:>partment 
how  to  conduct  the  business  thereof,  where 
the  party  asking  for  the  injunction  has  no 
clear  right  to  it." 

We  do  not  deem  it  necessary  to  consider 
other  questions  discussed  by  counsel,  for, 
upon  the  facts  presented  and  for  the  rea- 
sons stated,  we  are  of  opinion  that  there  is 
not  enough  to  show  such  clear  right  in  the 
complainant  as  justifies  the  setting  aside 
of  the  order  of  the  First  Assistant  Post- 
master General. 

The  decree  is  therefore  affirmed. 


MISSOURI    PACIFIC     RAH.WAY    COM- 
PANY, Plff.  in  Err., 

V. 

STATE  OF  KANSAS  EX  REL.  CARR  W. 
TAYLOR,  Attorney  for  the  Board,  of 
Railroad  Commissioners,  and  C.  C.  Cole- 
man, Attorney  General  of  the  State  of 
Kansas. 

(See  S.  C.  Reporter's  ed.  262-284.) 

Constitutional  law  —  Impairing  con- 
tract obi  illations  — reserved  right  to 
amenid,  alter,  or  repeal. 

1.  A  charter  rif:[ht  held  subject  to  the 
power  of  the  state  to  repeal,  alter,  or  amend 
47S 


is  not  protected  by  the  contract  clause  of 
the    Federal    Constitution    against    subse- 

?uent  impairment. 
Per    other    cases,    see    Constitutional    IjOw, 
1177-1197.  in  DlgCHt  Sup.  Ct.  1U08.J 
Carriers  —  state    regulation  —  passen- 
ger service. 

2.  A  state  may  direct  a  railway  company 
operating  a  branch  line  which,  so  far  as  it 
lies  within  the  state,  was  built  under  the 
authority  of  a  charter  from  that  state,  to 
afford  passenger  train  service  between  the 
terminus  of  such  line  within  the  state  and 
the  state  line,  provided  that  such  reaiiire- 
ment  does  not  amount  to  such  an  arbitrary 
and  unreasonable  exercise  of  power  as  to 
cause  it  to  be,  in  fact,  not  a  regulation, 
but  an  infringement  upon  the  right  of  own- 
ership! or,  considering  the  surrounding  cir- 
cumstances, operate  as  a  direct  burden  upon 
interstate  commerce. 

[For  other  esses,  see  Carriers,  III.,  in  DIsest 
Sup.  Ct  1008.1 

Constitutional  law  — due  process  of  law 

—  regulating     carriers  —  passenger 
service. 

3.  The  duty  of  a  railway  company  under 
its  charter  to  furnish  passenger  service  is 
not  completely  discharged  by  running  a 
mixed  train,  so  that  an  order  of  the  Kansas 
railroad  commission,  compelling  passenger 
train  service  at  a  pecuniary  loss,  is  so  ar- 
bitrary and  unreasonable  as  to  take  proper- 
ty without  due  process  of  law,  althojgli 
Kan.  Laws  1907,  chap.  274,  as  amended  by 
Laws  1009,  chap.  100,  gives  the  public  this 
right  to  travel  in  the  caboose  of  a  freight 
train,  since  even  this  statute  recognizes  that 
persons  availing  themselves  of  such  right  ar« 
not  entitled  to  ordinary  passenger  facilities, 
or  to  the  legal  protection  ordinarily  sur- 
rounding passenger  trallic. 

[Per    other    cases,    see    Constltntlonal    Law* 
516-518.  in  Dli^est  Sup.  Ct.  IOCS.] 

Constitutional  law  — dne  pro<;ess  of  law 

—  regulating      carriers  <—  passenger 
service. 

4.  An  order  of  a  state  railroad  commis- 
sion directing  a  railroad  company  to  dis- 
charge its  corporate  duty  by  operating  a 
passenger  train  over  a  branch  line  between 
its  terminus  within  the  state  and  the  state 
line  is  not  so  arbitrary  or  unreasonable  as 

Note.  —  As  to  reserved  power  to  alter, 
amend,  or  repeal  corporate  charters — see 
vnfes  to  Greenwood  v.  Union  Freight  R.  Co. 
26  L.  ed.  U.  S.  961,  and  Omaha  Water  Co.  ▼. 
Omaha,  77  C.  C.  A.  281. 

As  to  what  constitutes  due  process  of  law 
— see  notes  to  People  v.  O'Brien,  2  L.R.A. 
255;  Kuntz  v.  Sumption,  2  L.R.A.  655;  Re 
Gannon,  5  L.R.A.  350 ;  Ulman  v.  Baltimore, 
11  L.R.A.  224;  Oilman  v.  Tucker,  13  L.RJL 
304;  Pearson  v.  Ycwdall,  24  L.  ed.  U.  8. 
436;  and  Wilson  v.  North  Carolina,  42  Lw  ed. 
U.  S.  805. 

On  state  regulation  of  interstate  or  for- 
eign commerce — see  notes  to  Norfolk  &  W. 
R.  Co.  V.  Com.  13  L.R.A.  107;  McCanna  ft  F. 
Co.  v.  Citizens*  Trust  &  Surety  Co.  24  C.  C. 
A.  13;  and  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 20  L.  ed.  U.  S.  158. 
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to  deprive  the  company  of  its  property 
without  due  process  of  law,  because  there 
are  no  facilities  at  the  state  line,  and  no 
occasion  for  the  termination  of  the  transit 
at  that  point. 

(For    otber    cases,    see    Constltatlonal    Law, 
516-518.  In  Digest  Sup.  Ct.  1908.] 

Interstate  commerce  —  state  regulation 
-r-oompclllng  passeng^er  serricc. 
5.  Interstate    commerce    is    not    directly 
burdened,  in  violation  of  the  Federal  Ck>n- 
stitution,  by  an  order  of  a  state  railroad 
commission,  directing  an  interstate  railway 
company   to   discharge   its   corporate   duty 
by  afTording  passenger  train  service  between 
the  terminus  of  a  branch  line  within  the 
state  and  the  point  of  intersection  with  the 
state   line,   although,   to  avoid   the  useless 
expense   of  establishing   terminal  facilities 
at  that  point,  the  passenger  service  direct- 
ed by  the  order  must  be  operated  not  only 
to  the  state  line,  but  some  20  miles  beyond, 
where  such  facilities  do  exist. 
r  For  otber  cases,  see  Commerce,  III.,  in  Digest 
8np.  Ct  1908.] 

[No.  38.] 

-^'gued  and  submitted  November  30,  1909. 
Decided  February  21,  1910. 

¥  N  ERROR  to  the  Supreme  Court  of  the 
"*'  State  of  Kansas  to  review  a  judgment 
^""^^fing  a  peremptory  mandamus  to  compel 
**«.ilroad  company  to  obey  an  order  of  the 
railroad  commission,  requiring  passen- 
P^*"  train  service  between  the  terminus  of  a 
I  *"**'1ch  line  within  the  state  and  its  point  of 

**^^^section  with  the  state  line.    Affirmed. 
^^^  same  case  below,  70  Kan.  407,  92  Pac. 

-*^lae  facts  are  stated  in  the  opinion. 


tr 


\ 


r.    Balle    P.    Waggeiier    argued    the 

^*^fc«  and  filed  a  brief  for  plaintiff  in  error: 

lie  order  of  the  board  and  the  mandate 

-lie  state  court  were,  in  substance  and 

t,  a  regulation  of  commerce  among  the 

^^s,  and  the  court  was  without  power  or 

^sdiction  in  the  premises. 

^   -*-^uisville   &  N.   R.   Co.  v.  Eubank,   184 

.  27,  40  L.  ed.  410,  22  Sup.  Ct.  Rep.  277 ; 

^«^  1 1  V.  DeCuir,  95  U.  S.  485-489,  24  L.  ed. 

^»    548. 

^'^  is  not  the  wording  of  the  regulation, 
^^    the  necessary  effect  thereof,  which  deter- 
*,*^«s  its  invalidity. 
•J    -^^enderson  v.  New  York,  92  U.  S.  259,  23 
^       «d.   543;    State   Freight   Tax    Case,    15 
^^11.  270,  21  L.  ed.  102. 
.  -  ^^  he  order  of  the  board  on  its  face  is  man- 
-^^tly  unreasonable,  and  in  the  light  of  the 
.^^^ings    of    fact,    arbitrary,    and    without 
^    first  element  of  due  process  of  law,  and 
^«nial  of  the  equal  protection  of  the  law 
^^.rantecd  by  the  Federal  Constitution. 

"VVelch  V.  Swasey,  214  U.  S.  105,  53  L.  ed. 
^^^,  29  Sup.  Ct.  Rep.  507;  Chicago,  B.  & 
^-^  L.  ed. 


Q.  R.  Co.  V.  Chicago,  100  U.  S.  241,  41  L. 
ed.  980,  17  Sup.  Ct.  Rep.  581;  Reagan  ▼. 
Farmers*  Loan  &  T.  Co.  154  U.  S.  302,  38 
L.  ed.  1014,  4  Inters.  Qom.  Rep.  500,  14 
Sup.  Ct.  Rep.  1047 ;  Louisville  A  N.  R,  Co.  v. 
Central  Stock  Yards  Co.  212  U.  S.  132,  53 
L.  ed.  441,  29  Sup.  Ct.  Rep.  240;  Railroad 
Commission  Cases,  110  U.  S.  307,  331,  29 
L.  ed.  030,  044,  0  Sup.  Ct.  Rep.  334,  388, 
1191;  Smyth  v.  Ames,  109  U.  S.  400,  540, 
42  L.  ed.  819,  840,  18  Sup.  Ct.  Rep.  418; 
Dow  V.  Beidelman,  125  U.  S.  080,  31  L.  ed. 
841,  2  Inters.  Com.  Rep.  50,  8  Sup.  Ct.  Rep. 
1028;  Georgia  R.  &  Bkg.  Co.  v.  Smith,  128 
U.  S.  174,  179,  32  L.  ed.  377,  380,  9  Sup. 
Ct.  Rep.  47;  Chicago  &  G.  T.  R.  Co.  v.  Well- 
man,  143  U.  S.  339,  30  L.  ed.  170,  12  Sup. 
Ct.  Rep.  400;  Budd  v.  New  York,  143  U. 
S.  517,  30  L.  ed.  247,  4  Inters.  Com.  Rep.  45, 
12  Sup.  Ct.  Rep.  408;  St.  Louis  &  S.  F.  R. 
Co.  y.  Gill,  150  U.  S.  049,  39  L.  ed.  507,  15 
Sup.  Ct.  Rep.  484;  Covington  &  L.  Tump. 
Road  Co.  V.  San  ford,  104  U.  S.  578,  41  L. 
ed.  500,  17  Sup.  Ct.  Rep.  198. 

The  enforcement  of  the  order  here  com- 
plained of,  under  the  circumstances  disclosed 
by  the  record,  would  not  be  regulation,  but 
confiscation. 

Reagan  v.  Farmers'  Loan  &  T.  Co.;  Budd 
V.  New  York ;  and  Chicago,  B.  &.  Q.  R.  Co.  r. 
Chicago, — supra;  McNeill  ▼.  Southern  R.  Co. 
202  U.  S.  543,  559,  50  L.  ed.  1142,  1147,  20 
Sup.  Ct.  Rep.  722;  Louisville  &  N.  R.  Co. 
V.  Central  Stock  Yards  Co.  212  U.  S.  132, 
144,  145,  53  L.  ed.  441,  440,  20  Sup.  Ct. 
Rep.  240. 

The  order  of  the  board  of  railroad  com- 
missioners was  a  usurpation  of  power  by  the 
board,  and  the  construction  placed  upon 
the  law  by  the  state  court  impaired  the 
obligation  of  the  contract  between  the  state 
and  the  railway  company. 

Fletcher  v.  Peck,  0  Cranch,  87,  3  L.  ed. 
102;  Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  4  L.  ed.  029;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet  420,  9  L. 
ed.  773;  Piqua  Branch  of  State  Bank  ▼. 
Knoop,  10  How.  391,  14  L.  ed.  980;  Bridge 
Proprs.  v,  Hoboken  Land  &  Improv,  Co.  1 
Wall.  110,  17  L.  ed.  571;  Jefferson  Branch 
Bank  v.  Skelly,  1  Black,  430,  17  L.  ed.  173; 
Northwestern  University  v.  Illinois,  99  U. 
S.  321,  25  L.  ed.  380;  New  Orleans  Water- 
works Co.  V.  Louisiana  Sugar  Ref.  Co.  125 
U.  S.  30,  31  L.  ed.  014,  8  Sup.  Ct  Rep.  741 ; 
Louisville  &  N.  R.  Co.  v.  Palmes,  109  U.  S. 
250,  257,  27  L.  ed.  920,  927,  3  Sup.  Ct  Rep. 
193;  Georgia  R.  &  Bkg.  Co.  v.  Smith  and 
Reagan  v.  Farmers'  Loan  &  T.  Co.  supra; 
Chicago,  B.  &  Q.  R.  Co.  v.  Iowa  (Chicago, 
B.  &  Q.  R.  Co.  V.  Cutts)  94  U.  S.  155.  101, 
24  L.  ed.  94,  95;  Peik  v.  Chicago  &  N.  W. 
R.  Co.  94  U.  S.  104,  24  L.  ed.  97 ;  Ruggles  v. 
lUinois,  108  U.  S.  520,  27  L.  ed.  812,  2  Sup. 

Alt 
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Ct.  Rep.  832;  East  Saginaw  Salt  Mfg.  Co.  T. 
East  Saginaw,  13  Wall.  378,  20  L.  ed.  614; 
Stanislaus  County  v.  San  Joaquin  &,  K. 
River  Canal  &  Irrig.  Co.  192  U.  S.  201,  206, 
48  L.  ed.  406,  410,  24  Sup.  Ct  Rep.  241. 

The  object  of  the  reservation  in  the  Con- 
stitution to  amend  or  repeal,  as  said  by  this 
court  in  Tomlinson  t.  Jessup,  15  Wall.  458, 
21  L.  ed.  205,  is  to  prevent  a  grant  of  cor- 
porate rights  and  privileges  in  a  form  which 
would  preclude  legislative  interference  with 
their  exercise,  if  the  public  should  at  any 
time  require  such  interference. 

The  supreme  court  of  Kansas  holds  (76 
Kan.  494,  92  Pac.  606)  that  the  legislature 
has  not,  expressly  or  by  implication,  amend- 
ed or  repealed  §  1316,  which  gives  to  rail- 
road companies  the  power  to  regulate  the 
time  and  manner  in  which  the  passengers 
and  property  shall  be  transported,  and  that 
they  still  possess  the  power  conferred  by 
that  section.  By  this  construction  of  the 
statute  this  court  is  concluded. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  456,  33  L.  ed.  980,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  402,  702;  Mer- 
chants' ft  M.  Nat.  Bank  v.  Pennsylvania, 
107  U.  S.  461,  42  L.  ed.  236,  17  Sup.  Ct. 
Rep.  829;  Missouri  P.  R.  Co.  v.  Larabee 
Flour  Mills  Co.  211  U.  S.  619,  53  K  ed. 
359,  29  Sup.  Ct.  Rep.  214. 

Mr.  Fred  S.  Jackson  submitted  the 
cause  for  defendant  in  error.  Mr.  G.  F. 
Qrattan  was  on  the  brief: 

All  questions  arising  under  the  Consti- 

•  tution  and  laws  of  the  state  of  Kansas  are 

settled   adversely   to  the  plaintifT  in  error 

by   the  decisions  of  the  supreme  court  of 

the  state. 

Merchants'  &,  M.  Nat.  Bank  v.  Pennsyl- 
vania, 167  U.  S.  461,  42  L.  ed.  236,  17  Sup. 
Ct.  Rep.  829;  Missouri  P.  R.  Co.  v.  Larabee 
Flour  Mills  Co.  211  U.  S.  619,  53  L.  ed.  359, 
29  Sup.  Ct.  Rep.  214. 

The  case  at  bar  does  not  involve  the  regu- 
lation of  commerce  among  the  states,  with- 
in the  meaning  of  the  Federal  Constitution. 

Mississippi  R.  Commission  v.  Illinois  C. 
R.  Co.  203  U.  S.  344,  51  L.  ed.  214,  27  Sup. 
Ct.  Rep.  90;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Ohio.  173  U.  S.  285,  43  L.  ed.  702,  19  Sup. 
Ct.  Rep.  405. 

The  order  requiring  the  railroad  to  abide 
by  its  charter  and  to  disclmrge  its  duty  to 
operate  an  ordinary  passenger  train  is  a 
question  for  the  state  courts,  and  it  is  not 
reviewable  in  this  court. 

Eustis  V.  BoUes,  150  U.  S.  301,  37  L.  ed. 
1111,  14  Sup.  Ct.  Rep.  131 ;  Weyerhauosor  v. 
Minnesota,  176  U.  S.  550,  44  L.  ed.  583,  20 
Sup.  Ct.  Rep.  485;  Hale  v.  Lewis,  181  U. 
S.  473,  45  L.  cd.  059,  21  Sup.  Ct.  Rep.  077 ; 
Schaefcr  v.  VVcrling,  188  U.  S.  516,  47  L. 
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ed.  570,  23  Sup.  Ct.  Rep.  440;  Mobile,  J.  h 
K.  C.  R.  Co.  v.  Mississippi,  210  U.  S.  204, 
52  L.  ed.  1024,  28  SSup.  Ct.  Rep.  050. 

The  taking  of  property  only  incidental  to 
the  legitimate  exercise  of  governmental 
powers  for  the  public  good  is  not  a  taking  of 
property  for  public  use,  and  a  right  to  com- 
pensation on  account  of  such  supposed  in« 
jury  does  not  attach  under  the  Constitution. 

Union  Bridge  Co.  v.  United  States,  204 
U.  S.  397,  51  L.  ed.  538,  27  Sup.  Ct.  Rep. 
367;  Northern  P.  R.  Co.  v.  Minnesota,  208 
U.  S.  503,  52  L.  ed.  634,  28  Sup.  Ct  Rep. 
341. 

Mr.  Justice  AYliUc  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  a  judgment  of 
the  supreme  court  of  Kansas  ordering  a 
peremptory  mandamus  C(>ninianding  the 
Missouri  Pacific  Railway  Company  to  obey 
an  order  of  the  state  board  of  railroad  com* 
missioners.  The  order  directed  the  putting 
in  operation  of  a  passenger  train  service 
between  Madison,  Kansas,  and  the  Missouri- 
Kansas  state  line,  on  what  is  knoun  as  the 
Madison  branch  of  the  Misrouri  Pacifio 
Railway  Company. 

The  branch  road  in  question  lies  between 
Madison,  Kansas,  and  Monteith  Junction, 
Missouri.  From  Madison  to  the  state  line 
is  89  miles,  and  from  the  state  line  to 
Monteith  Junction  is  19  miles,  the  total 
distance  between  the  two  terminal  points 
being  108  miles.  At  Alontcith  Junction  the 
Madison  branch  intersects  with  the  Joplin 
line  of  the  Missouri  Pacific,  hv  means  of 
which  connection  is  made  with  Kansas  Citjr 
and  other  points.  There  being  no  terminal 
facilities  at  Monteith  Junction,  the  trains 
operated  on  the  Madison  branch  do  not  re- 
main over  at  the  junction,  but  run  as  far 
as  Butler  station,  3  miles  distnt  on  the 
Joplin  line,  where  terminal  facililies  exists 

There  are  no  large  towns  on  t!ic  Madison 
branch,  either  in  Kansas  or  ^lis-ouri,  and 
the  country  which  that  branch  serves  is 
largely  agricultural,  Kansas  City  being  the 
nearest  and  *most  natural  market  for  [267 
the  products  of  the  territory.  The  greater 
volume  of  the  passenger  travel,  however, 
originating  on  the  Madison  branch,  does 
not  move  to  Kansas  City  by  going  to  Mon- 
teith Junction,  but  leaves  the  branch  at 
various  points  between  Madison  and  the 
Rtate  line,  at  which  points  the  branch 
crosses  various  roads,  which,  generally 
speaking,  run  in  a  northerly  or  north- 
easterly direction,  afTording  a  means  of 
reaching  Kansas  City  more  directly  than  by 
^oing  to  Monteith  and  thence  via  the  Joplin 
line  to  that  city.  Three  of  these  intersect- 
ing roads  are  operated  by  the  Atchison  h 
Topeka,    two   by    the   Missouri,   Kansas    h 
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Texas,  one  by  the  St.  Louis  &  San  Fran- 
cisco, one  by  the  Kansas  &  Colorado  Pacific, 
and  one  by  the  Missouri  Pacific.    Pleasanton 
is  the  last  station  on  the  branch  in  Kansas, 
and  is  six  miles  distant  from  the  state  line. 
Without  clearing  up  some  confusion  in 
the  record  upon  the  subject,  we  take  the 
fact  to  be  as  stated  by  the  court  below,  that 
the  branch  between  Madison  and  Monteitli 
Junction,  at  least,  so  far  as  it  was  con- 
structed within  the  state  of  Kansas,  was 
built  by  a  Kansas  corporation  chartered  in 
1885,    known    as    the    Interstate    Railroad 
Company,  and  that  to  aid  in  the  building  of 
the  road  within  the  state  of  Kansas  about 
$200,000     was     contributed     by      counties 
through  which  the  road  passed.    A  construc- 
tion company  did  the  work,  at  the  contract 
cost  of  $1,095,000,  and  this  sum  was  paid 
by  the   railway  company  by   delivering  to 
the  contractors  an  issue  of  $1,622,000  of 
6  per  cent  mortgage  bonds.    The  Interstate 
Railroad  Company,  in  July,  1890,  consoli- 
dated    with     anotiier    Kansas    corporation 
Icnown  as  the  St.  Louis  &  Emporia  Rail- 
road  Company,    the   consolidated   company 
being  designated  as  the  Interstate  Railway 
Company.       Subsequently,     in      December, 
^890,  by  authority  of  a  statute  of  Kansas, 
tlxe  Interstate  Railway  Company  and  eleven 
ot;her    Kansas    railway    corporations    were 
<^<onsolidated,     the     consolidated     company 
^^ing  designated  as  the  Kansas  &  Colorado 
Railway  Company. 
8]     •The  Missouri  Pacific  Railway  Com- 
y  is  a  corporation  chartered  in  Missouri, 
^nsas,  and  Nebraska.     It  owns  virtually 
-■^  1  the  mortgage  bonds  issued  by  the  Inter- 
^=-ate  Railroad   Company  for  the  construc- 
^n  of  the  Madison  branch  and  a  majority 
the  stock  of  that  company.     Indeed,  it 
the  owner  of  a  majority  of  the  stock  and 
ortgage  bonds  of  all  the  constituent  com- 
nies   which   united   in   forming   the   con- 
lidated  company  known  as  the  Kansas  & 
lorado  Pacific  Railway  Company,  and,  as 
e  lessee  of  the  latter  company,  operates 
lines  of  road,  including,  of  course,  the 
adison  branch.    It  is  not  questioned  that 
bstantially   all    the   equipment    used     in 
the  roads  covered  by  the  leases  is 
^^a^ed    by    the    Missouri    Pacific    Railway 
-^mpany. 
In  September,  1905,  residents  along  the 
adison  branch  within  the  state  of  Kansas 
led  «  petition  with  the  board  of  railroad 
^mmissioners,  alleging,  in  substance,  that 
^ly  a  mixed  train  was  furnished  for  pas- 
^nger   service  on   the  branch,    that    such 
^rvice  subjected  the  public  to  great  iiicon- 
enience,  prevented  anything  like  a  regular 
^Jid  timely  passenger  service,  and,  besidos, 
^^as  dangerous  to  those  traveling  over  the 
^oad.     An  order  was  prayed  requiring  the 
t(4  Ii.  ed. 


Missouri  Pacific  to  operate  a  regular  pas- 
senger train  over  the  branch  road  between 
Madison  and  the  state  line.  The  evidence 
introduced  before  tjie  board  is  not  in  the 
record.  After  a  hearing,  the  following  find- 
ing and  order  were  made: 

"Now,  on  this  7th  day  of  December,  1005, 
after  hearing  the  evidence  and  argument  of 
counsel,  in  the  above-entitled  action,  the 
board  finds  that  during  the  years  1902 
and  1903,  when  the  respondent  railway  com- 
pany operated  a  passenger  train  on  the 
Madison  branch  of  its  line,  tliat  the  said 
passenger  train  was  operated  at  a  loss,  and 
there  was  no  testimony  introduced  at  this 
hearing  that  the  train,  if  put  on  as  asked 
for  by  the  petitioners,  could  be  operated  at 
a  profit  to  the  respondent  company.  The 
board  believes  that  the  people  along  the  line 
of  the  Madison  branch  of  said  company  are 
entitled  to  better  passenger  train  service 
than  they  are  *now  receiving,  and  it  [269 
has  been  represented  to  the  board  of  ofiicers 
of  said  company  that  the  respondent  is  con- 
structing motor  cars  for  establishment  on 
its  branch  lines,  that  can  be  operated  at  a 
much  less  expense  than  steam  service. 

"It  is  therefore  ordered  by  the  board  that 
on  or  before  the  first  day  of  May,  1900,  a 
motor  passenger  car  service  be  put  on  and 
operated  on  said  Madison  branch,  from 
Madison,  Kansas,  to  the  Kansas  and  Mis- 
souri state  line,  and  in  the  event  said  rail- 
road company  is  unable  at  that  time  to  put 
on  a  motor  car  passenger  service,  a  r^ular 
steam  passenger  train  service  be  forthwith 
put  on  and  operated." 

The  road  not  having  obeyed,  this  proceed- 
ing by  mandamus  was  commenced  to  com- 
pel compliance. 

Tlirec  special  defenses  were  set  up  in  the 
return  to  the  alternative  writ.  In  the  first 
it  was  insisted  that  the  branch  road  was 
an  interstate  road  and  could  only  be  oper- 
ated as  such,  and  therefore  was  not  subject 
to  the  jurisdiction  of  the  railroad  commis- 
sion or  the  courts  of  the  state  of  Kansas, 
and  in  the  second  it  was  claimed  that  the 
burden  which  would  be  occasioned  by  com- 
pelling the  operation  of  a  passenger  train 
service  would  be  confiscatory  and  in  viola- 
tion of  rights  protected  by  the  14th  Amend- 
ment.  The  court  below,  in  its  opinion,  thus, 
we  think,  accurately  summarized  the  elabo- 
rate averments  relating  to  the  two  defenses 
just  referred  to: 

"To  the  alternative  writ  an  answer  was 
filed  which  denies  that  the  company  oper- 
ated the  Madison  branch  as  a  line  of  road 
wholly  within  the  state  of  Kansas,  and  al- 
leges that  said  branch  is  a  part  of  the  Mis- 
souri Pacific  general  system;  that  defend- 
ant maintains  terminal  facilities  for  the 
branch  at  Butler,  Missouri,  20  miles  east 
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of  the  Kansas  state  line,  where  the  branch 
connects  with  the  main  line  of  defendant's 
railroad;  that  the  company  has  no  terminal 
facilities  near  the  state  line  within  the 
state  of  Kansas,  and  that  the  branch  road 
cannot  be  operated  as  a  road  within  the 
state  of  Kansas  without  such  terminal  facili- 
270]  ties,  to  maintain  which  would  ^involve 
the  company  in  ruinous  expense.  It  also  al- 
leges that  the  order  is  unreasonable  and 
confiscatory,  and  that  the  company  cannot 
ccmply  with  it  without  great  financial  loss; 
that  the  entire  revenue  of  the  road  within 
the  state  of  Kansas,  including  passenger 
and  freight  business,  is  insufficient  to  meet 
the  expense  and  cost  of  operating  the  road 
within  the  state;  that  from  July  1,  1003. 
to  April,  30,  1005,  it  maintained  separate 
]iassenger  train  service  upon  this  branch, 
but  was  obliged  to  abandon  the  same  and 
return  to  the  mixed  passenger  and  freight 
service  because  the  total  receipts  of  pas- 
senger and  freight  business  during  that 
period  proved  wholly  insiifficient  to  meet 
the  expenses  of  operation.  It  further  al- 
leges that  compliance  with  the  order  of  the 
board  would  compel  defendant  to  divert  its 
revenues  from  other  lines  and  parts  of  it? 
system  outside  the  state  of  Kansas  to  the 
maintenance  of  separate  passenger  train 
service  in  the  state,  and  that  the  extent  of 
such  additional  cost  would  amount  to  a 
confiscation  of  its  property." 

The  third  defense  set  up  that  the  com- 
pany was  diligently  endeavoring  to  perfect 
a  motor  car  for  experimental  purposes,  that 
the  practical  utility  of  such  service  on 
railway  tracks  was  problematical,  and  that 
it  was  the  design  of  the  company  "to  test 
the  practicability  of  said  character  of 
service  on  its  said  Madison  branch  line  as 
soon  as  the  same  can  be  done,  and  is  also 
its  design  to  furnish  said  motor  car  S3rvice 
for  separate  passenger  traffic  if  the  cost 
of  said  service  can  be  brought  within  the 
passenger  service  cost  of  the  mixed  train 
service,  which  it  now  furnishes,  and  if  said 
motor  car  service  can  be  successfully  oper- 
ated from  the  standpoints  of  utility  and 
safety  and  other  considerations  necessary 
to  be  taken  into  account." 

By  stipulation  a  referee  was  appointed 
to  take  evidence  and  report  findings  of  fact 
and  conclusions  of  law.  The  referee  trans- 
mitted the  evidence  taken  and  made  lengthy 
findinj;s  of  fact,  upon  which  his  conclusions 
of  law  were  stated.  Those  conclusions 
briefly  were  that  although  it  might  be  un- 
271)  reasonable  *to  order  a  separate  passen- 
ger train  service  to  be  operated  on  the  branch 
line,  viewe<l  as  an  absolutely  independent 
line,  it  was  not  unreasonable  to  compel  the 
furnishing  of  such  service,  viewing  the  line 
as  a  part  of  the  system  of  the  Missouri 
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Pacific  road,  and  taking  into  account  the 
possible  benefits  which  might  arise  to  that 
system.  It  was,  however,  concluded  that  as 
the  branch  road  was  an  interstate  road,  and 
could  only  be  operated  as  such,  the  state 
was  without  power  to  compel  the  putting 
in  operation  of  the  pas-senger  train  service 
between  Madison  and  the  state  line,  and 
that  the  relief  prayed  for  should  therefore 
be  refused. 

It  was  recognized  by  the  supreme  court 
of  Kansas  when  it  came  to  consider  the  re- 
port of  tlie  referee  that  the  authority  which 
the  commission  had  exerted  in  making  the 
order  took  its  source  in  a  section  of  the  act 
of  the  legislature  of  Kansas  enacted  in 
1001,  and  now  found  in  §  5070,  General 
Statutes  of  Kansas  of  1001,  the  section 
being  as  follows: 

"Whenever,  in  the  judgment  of  the  rail- 
road commissioners,  it  shall  appear  that 
any  railroad  corporation  or  other  trans- 
portation company  fails  in  any  respect  or 
particular  to  comply  with  the  terms  of  its 
charter  or  the  laws  of  the  state,  or  when- 
ever in  their  judgment  any  repairs  are 
necessary  upon  its  road,  or  any  addition  to 
its  rolling  stock,  or  any  addition  to  or 
change  of  its  stations  or  station  houses, 
or  any  change  in  its  rates  for  transporting 
freight,  or  any  change  in  the  mode  of  oixsr- 
ating  its  road  and  conducting  its  business, 
is  reasonable  and  expedient  in  order  to  pro- 
mote the  security,  convenience,  and  accom- 
modation of  the  public,  said  commissioners 
shall  inform  such  corporation  of  the  im- 
provement and  changes  which  they  adjudge 
to  be  proper,  by  a  notice  thereof  in  writing, 
to  be  served  by  leaving  a  copy  thereof,  certi- 
fied by  the  commissioner's  secretary,  with 
any  station  agent,  clerk,  treasurer,  or  any 
director  of  said  corporation;  and  if  such 
orders  are  not  complied  with,  the  said  com- 
missioners, upon  complaint,  shall  proceed 
to  enforce  the  same  in  accordance  with  the 
provisions  of  this  act,  as  in  other  cases.*' 

^Reviewing  the  findings  and  conclu-  [27S 
sions  of  the  referee,  the  court  held  that  the 
referee  was  wrong  in  holding  that  tliere  was 
a  want  of  power  in  the  commission  to  make 
the  order,  and  it  was  therefore  decided  that 
the  order  was  valid  and  that  the  duty  of  the 
railroad  company  was  to  obey  it.  76  Kan. 
467,  92  Pac.  606. 

A  brief  summary  of  the  questions  passed 
on  by  the  court  will  serve  to  an  understand- 
ing of  the  assignments  of  error  which  we  are 
called  upon  to  consider: 

a.  The  court  disposed  of  certain  conten- 
tions which  would  seem  to  have  been  raised 
at  the  argument  concerning  the  repugnant 
to  the  state  Constitution  of  the  law  creat- 
ing the  commission  and  conferring  authori- 
ty  upon  that  body,  and  held  tlie  objections 
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untenable.  Ab  these  involved  matters  of 
purely  state  coneern,  we  shall  not  further 
refer  to  them. 

b.  The  court  also  adversely  disposed  of  a 
contention  based  upon  the  assumption  that 
the  railway  company  had,  by  its  charter,  a 
contract  right  to  regulate  the  time  and 
manner  of  operating  its  trains,  and  hence 
was  not  subject  to  the  order  which  the  com- 
mission had  made.  Although  such  conten- 
tion did  not  deny  that  the  charter  right 
relied  on  was  subject  to  repeal  or  amend 
roent  by  the  legislature,  it  was  urged  that, 
as  the  legislature  had  not  expressly  amend- 
ed or  repealed  the  right,  such  a  result 
should  not  be  made  to  flow  from  the  section 
conferring  powers  upon  the  commission,  as 
repeals  by  implication  were  not  favored. 

Having   thus   cleared   the   way    for    the 
graver  questions  which  the  case  involved, 
the    court    came    to    consider,    first,    tlic 
reasonableness  on  its  face  of  the  order  of 
the  commission,  viewed  in  the  light  of  the 
findings  of  that  body;  second,  the  reason- 
ableness of  the  order,  tested  by  the  findings 
of  the  referee  and  the  evidence  upon  which 
such   findings  were  based;   and  third,  the 
Validity  of  the  order  in  view  of  the  power 
€>f    Congress    to    regulate    interstate    com- 
xaierce,  as  applied  to  the  nature  and  char- 
aa.cter  of  the  road  to  which  the  order  of  the 
^^ommission   was   made   applicable. 
27S]     *As  to  the  first,  although  the  duty  of 
'^Jie  ocmipany  under  its  charter  was  referred  to 
«%nd  authorities  were  cited,  witli  evident  ap- 
l^roval,  holding  that  the  obligation  to  oper- 
«^te  a  separate  passenger  train  service  rcst- 
^^  upon  a  railroad  company  in  the  fulfil- 
^nent  of  the  law  of  its  being,  the  court  did 
snot  expressly  pass  upon  that  aspect  of  the 
Lsc,  but  held  that,  as  it  did  not  plainly 
md  obviously  result  upon  the  face  of  the 
bindings   and   order   made   by   the   commis- 
sion,  that   the   service   required   would   be 
^^-endered  at  a  pecuniary  loss,  it  could  not, 
^n  any  event,  be  said  that  the  order  was  un- 
^^reasonable  on  its  face.     As  to  the  ^cond, 
^considering   the   inherent   and   prima   facie 
^^^asonable  nature  of  the  service,  the  per- 
formance of  which   the   order  commanded, 
-^long  with  the  findings  of  the  referee  and 
'^he  evidence,   it  was    held    tliat    the    un- 
'S^asonableness  of   the  order   had  not  been 
^tablished,  since,  taking  all  the  foregoing 
Jnto  account,  it  had  not  been  affirmatively 
^proven    that   any   material    pecuniary    loss 
^would    be    sustained    from    rendering    the 
service  in  question.     In  reaching  this  con- 
clusion it  was  pointed  out  tliat.  as  a  result 
«f  the   state   statute,   a    prima   facie   pre- 
sumption of  reasonableness  attached  to  the 
order  of  the  commission,  and  therefore  the 
burden   was   on   the    railroad    company   to 
overcome    this    presumption.     As    to    the 
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third  contention,  it  was  held  that  the 
exertion  by  the  state  of  its  authority  to 
regulate  the  operation  within  the  state  of 
the  road  chartered  by  the  state  was  but  the 
exercise  of  a  lawful  state  police  power 
which  did  not  impose  any  direct  burden 
upon  interstate  commerce,  and  hence  did 
not  conflict  with  the  Constitution  of  the 
United  States. 

The  grievances  which  the  railroad  com- 
pany deems  it  may  endure  by  the  enforce- 
ment of  the  order  of  the  commission  as 
commanded  by  the  court  are  expressed  in 
many  assignments  of  error.  To  consider 
them  in  detail  is  not  essential,  as  all  the 
complaints  which  they  embrace '  were  em- 
bodied in  the  argument  at  bar  by  the 
counsel  for  the  railway  company  in  the  fol- 
lowing propositions: 

"First.  The  order  of  the  board  and  the 
mandate  of  the  *state  court  were,  in  [274 
substance  and  effect,  a  regulation  of  com- 
merce among  the  states,  and  the  court  was 
without  power  or  jurisdiction  in  the  premis- 
es. 

"Second.  The  order  of  the  board,  on  iu 
face,  is  manifestly  unreasonable,  and,  in 
the  light  of  the  findings  of  fact,  arbitrary, 
and  without  the  first  element  of  due  process 
of  law,  and  a  denial  of  the  equal  protection 
of  the  law,  guaranteed  by  the  Federal 
Constitution. 

"Tliird.  Tlie  order  and  judgment  of  the 
state  court,  on  the  evidence  and  facts  found, 
deprived  the  railroad  company  of  its  prop- 
erty without  due  process  of  law,  and  with- 
out compensation,  and  denied  to  it  the 
equal  protection  of  the  law. 

"Fourth.  The  order  of  the  board  of  rail- 
road commissioners  was  an  usurpation  of 
power  by  the  board,  and  the  construction 
placed  upon  the  law  by  the  state  court  im- 
paired the  obligation  of  the  contract  be- 
tween the  state  and  the  railway  company, 
in  violation  of  the  Constitution  of  the 
United  States,  and  deprived  it  of  its  prop- 
erty without  due  process  of  law  and  with- 
out compensation,  and  denied  to  it  the  equal 
protection  of  the  law.** 

While  it  may  be  that,  in  some  of  their 
aspects,  each  of  the  first  three  propositions 
involve  considerations  apparently  distinct 
from  the  others,  as,  in  substance,  t^e  ulti- 
mate reasons  by  wliich  all  three  are  con- 
trolled are  identical,  we  consider  them  to- 
gether. Before  doing  so,  however,  we  dis- 
pose of  the  question  concerning  the  alleged 
impairment  of  a  contract  right,  protected 
by  the  Constitution  of  the  United  States, 
which  is  formulated  in  tlie  fourtli  proposi- 
tion, by  pointing  out  the  twofold  contra- 
diction upon  which  the  proposition  is  based. 
As  it  is  not  denied  that  the  asserted  chartef 
right  was  held  subject  to  tlie  power  of  the 
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state  to  repeal »  alter,  or  amend,  it  follows 
that  the  proposition  amounts  simply  to 
saying  that  an  irrepealable  contract  right 
arose  from  a  contract  which  was  rcpealable. 
Hammond  Packing  Co.  v.  Arkansas,  212  U. 
S.  322,  345,  53  L.  ed.  530,  542,  29  Sup.  Ct. 
Rep.  370.  Stating  the  contention  in  a  dif- 
ferent form,  the  same  contradiction  becomes 
275]  apparent.  As  *the  argument  concedes 
the  existence  of  the  legislative  power  to  re- 
peal, alter,  or  amend,  and  as  it  is  impossi- 
ble to  assi.me  that  a  legislative  act  has  im- 
paired a  contract  without,  by  the  same  to- 
ken, declaring  that  such  act  has  either  re- 
pealed, altered,  or  amended,  hence  the  propo- 
sition relied  upon  really  contends  that  the 
contract  has  been  unlawfully  impaired  by 
the  exercise  of  a  power  wliich  it  is  conceded 
could  lawfully  repeal  the  contract.  And, 
of  course,  this  reason  is  controlling,  irre- 
spective of  tlie  scope  of  the  alleged  charter 
right,  since,  whatever  be  the  extent  of  the 
right  conferred,  it  was  subject  to  the  re- 
serve power. 

The  court  in  Atlantic  Coast  Line  R.  Co. 
V.  North  Carolina  Corp.  Commission,  200 
U.  S.  1,  61  L.  ed.  933,  27  Sup.  Ct.  Rep.  585, 
11  A.  &  E.  Ann.  Cas.  398,  reiterating  a 
doctrine  expounded  in  preceding  cases,  said 
(p.  19): 

"The  elementary  proposition  that  rail- 
roads, from  the  public  nature  of  the  busi- 
ness by  them  carried  on,  and  the  interest 
wliich  the  public  have  in  their  operation, 
are  subject,  as  to  their  state  business,  to 
state  regulation,  which  may  be  exerted 
jeither  directly,  by  the  legislative  authority, 
or  by  administrative  bodies  endowed  with 
power  to  that  end,  is  not  and  could  not  be 
successfully  questioned,  in  view  of  the  long 
line  of  authorities  sustaining  that  doc- 
trine." 

Also  in  the  same  case,  restating  a  princi- 
ple previously  often  announced,  it  was  held 
(p.  ^0)  that  railway  property  was  sus- 
ceptible of  private  ownership,  and  that 
rights  in  and  to  such  property  securely 
rested  under  the  constitutional  guaranties 
by  which  all  private  property  was  protected. 
Pointing  out  that  there  was  no  incompati- 
bility between  tlie  two,  the  truism  was  re- 
announced  that  the  right  of  private  owner- 
ship was  not  abridged  by  subjecting  the  en- 
joyment of  that  right  to  the  power  of 
reasonable  regulation,  and  that  such  govern- 
mental power  could  not  in  truth  be  said  to 
be  curtailed  because  it  could  not  be  exert- 
ed arbitrarily  and  unreasonably  without  im- 
pinging on  the  enduring  guaranties  by 
which  the  Constitution  protected  property 
rights. 

The  Coast  Line  Case  was  concerned  with 
276]  the  exertion  of  •state  power  over  a  mat- 
ter of  state  concern.  But  the  same  doctrines 
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had  been  often  previously  expounded  in 
reference  to  the  power  of  the  United  States 
in  dealing  with  a  matter  subject  to  the  con- 
trol of  that  government.  Moreover,  in  the 
cases  referred  to,  as  the  power  of  the  two 
governments  operated  in  different  orbits,  it 
was  always  recognized  that  there  was  no 
conflict  between  them,  although  it  was 
constantly  to  be  observed  that,  resulting 
from  the  paramount  operation  of  the  Con- 
stitution of  the  United  States,  even  the  law- 
ful powers  of  a  state  could  not  be  exerted 
so  as  to  directly  burden  interstate  com- 
merce. 

Coming  to  apply  the  principles  just 
stated  to  the  order  in  question,  and  con- 
sidering it  generically,  it  is  obvious  that  it 
exerted  a  lawful  state  power.  Its  com- 
mands were  directed  to  a  railroad  corpora- 
tion which,  although  chartered  by  other 
states,  was  also  chartered  by  Kansas,  and 
concerned  the  movement  of  a  train  on  a 
branch  road  wholly  within  the  state,  which 
had  been  built  under  the  authority  of  a 
Kansas  charter,  although  the  road  was 
being  operated  by  the  Missouri  Paciflc 
under  lease.  The  act  commanded  to  be 
done  was  simply  that  a  passenger  train 
service  be  operated  over  the  branch  line 
within  the  state  of  Kansas.  Unless,  then* 
for  some  reason,  not  manifested  in  the 
order,  intrinsically  considered,  it  must  be 
treated  as  such  an  arbitrary  and  unreason- 
able exercise  of  power  as  to  cause  it  to  be, 
in  efifect,  not  a  regulation,  but  an  infringe- 
ment upon  the  right  of  ownership,  or,  con- 
sidering the  surrounding  circumstances,  ma 
operating  a  direct  burden  upon  interstate 
commerce,  it  is  clear  that,  within  the  doe- 
trine  previously  stated,  no  error  was  com- 
mitted in  directing  compliance  with  the 
order.  And  this  brings  us  to  consider  the 
several  reasons  relied  upon  to  establish, 
first,  that  the  order  made  by  the  railroad 
commission  was  so  arbitrary  and  un- 
reasonable as  to  cause  it  to  be  void  for  want 
of  power;  or,  second,  that  the  order  was 
void  because  its  necessary  operation  was  to 
place  a  direct  burden  upon  interstate  com- 
merce. 

*1.  The  alleged  arbitrary  and  tin- [S7T 
reasonable  character  of  the  order. 

In  its  principal  as|)ect,  this  contention  is 
based  on  the  insistence  that  the  order  and 
findings  of  the  commission  and  the  find- 
ings of  the  referee,  when  elucidated  by  the 
proper  inferences  of  fact  to  ite  drawn  from 
the  evidence,  show  the  service  which  the 
order  commanded  could  not  be  rendered 
without  a  pecuniary  loss.  And  this,  it  is 
insisted,  is  the  case,  not  only  because  of  the 
proof  that  pecuniary  loss  would  be  oc- 
casionod  by  performing  the  particular 
service  ordered,  considering  alone  the  cost 
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of  that  servioe  and   the  return    from    ii^ 
performance,  but  also  because  it  is  asstirted 
the  proof  establishes  that  the  earnings  from 
all  sources,  not  only  of  the  l)ranch  road,  but 
of  all  the  roads  operated  by  the  Missouri 
Pacific  in  Kansas,  produced  no  net  revenue 
and  left  a  deficit.    It  is  at  once  evident  tliat 
this  contention  challenges  the  correctness  of 
the  inferences  of  fact  drawn  by  the  court 
below.    They  therefore  assume  that  we  are 
not  bound  by  the  facts  as  found    by    the 
court  below,  but  must  give  to  the  evidence 
an  independent  examination  for  the  purpose 
of  passing   on   the   constitutional   question 
presented  for  decision.    But  we  do  not  think 
that  the  case  here  presented  requires  us  to 
consider  the  issues  of  fact  relied  upon,  even 
if  it  be   conceded,   for   the   sake  of  argu- 
ment only,  that,  on  a  writ  of  error  to  a 
state  court,  where  a  particular  exertion  of 
state  power  is  assailed  as  confiscatory,  he- 
cause  ordering  a  service  to  be  rendered  for 
an  inadequate  return,  the  proof  upon  which 
the  claim  of  confiscation  depends  would  be 
open  for  our  original  consideration,  as  the 
essential  and  only  means  for  properly  per- 
/orming   our  duty   of   independently  ascer- 
taining whether  there  had  been,  as  alleged, 
«  violation  of  the    Constitution.     We    soy 
this  because,  when  the  controversy  here  pre- 
sented  is  properly  analyzed,  the  first  and 
jpivotal    question    arising   is    whether     the 
^i»rder  complained  of  did  anything  more  than 
-csommand  the  railroad  company  to  perform 
^  service  which  it  was  incumbent  upon  it  to 
;^3erform  as  the  necessary  result  of  the  pos- 
78]  session  and  enjoyment  •of  its  charter 
:>wer8,  and  which  it  could  not  refuse  to  per- 
brm  as  long  as  the  charter  powers  remained 
id  the  obligation  which  arose  from  their  en- 
oyment  continued  to  exist.     The  difference 
tween    the    exertion    of    the    legislative 
wer  to  establish  rates  in  such  a  manner  as 
confiscate  the  property  of  the  corpora- 
ion   by  fixing  them  below    a    proper    re- 
unerative  standard,  and  an  order  compel- 
^^ing  a  corporation  to  render  a  service  which 
^^  t  was  essentially  its  duty  to  perform,  was 
inted  out  in  Atlantic  Coast  Line  R.  Co.  v. 
brth   Carolina   Corp.   Commission,   supra, 
n  that  case  the  order  to  operate  a  train 
'or  the   purpose   of   making  a    local   con- 
^^lection  necessary  for  the  public  convenience 
^was  upheld,  despite   the  fact  that   it  was 
^^conceded  that  the  return  from  the  operation 
"^f  such  train  would  not  be  remunerative. 
Speaking  of  the  distinction  between  the  two, 
it  waa  said  (p.  26) : 

"This  is  so  [the  distinction]  because,  ns 
the  primal  duty  of  a  carrier  is  to  furnish 
adequate  facilities  to  the  public,  that  duty 
may  well  be  compelled,  although  by  doing 
10,  as  an  incident,  some  pecuniary  loss  from 
rendering  such  service  may  result.  It  fol- 
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lows,  therefore,  that  the  mere  incurring  of 
a  loss  from  the  performance  of  such  a  duty 
does  not,  in  and  of  itself,  necessarily  give 
rise  to  the  conclusion  of  unreasonableness, 
as  would  be  the  case  where  the  whole 
scheme  of  rates  was  unreasonable  under  the 
doctrine  of  Smyth  y.  Ames,  IGO  U.  S.  520^ 
42  L.  ed.  842,  18  Sup.  Ct.  Rep.  418. 
•  *.••• 

"Of  course,  the  fact  that  the  furnishing  of 
a  necessary  facility  ordered  may  occasion 
an  incidental  pecuniary  loss  is  an  important 
criteria  to  be  taken  into  view  in  determin- 
ing the  reasonableness  of  the  order,  but  it 
is  not  the  only  one.  As  the  duty  to  furnish 
necessary  facilities  is  coterminous  with  the 
powers  of  the  corporation,  the  obligation  to 
discharge  that  duty  must  be  considered  in 
connection  with  the  nature  and  productive- 
ness of  the  corporate  business  as  a  whole, 
the  character  of  the  services  required,  and 
the  public  need  for  its  performance." 

Indeed,  the  principle  which  was  thus  ap- 
plied in  the  Atlantic  *Coast  Line  Case  [279 
had  previously,  as  pointed- out  in  that  case, 
been  made  the  basis  of  the  ruling  in  Wis- 
consin, M.  &  P.  R.  Co.  y.  Jacobson,  179  U. 
S.  287,  45  L.  ed.  194,  21  Sup.  Ct.  Rep.  115. 
The  fact  that  the  performance  of  the  duty 
commanded  by  the  order  which  is  here  in 
question  may,  as  we  have  conceded  for  tlie 
purpose  of  the  argument*  entail  a  pecuniary 
loss,  is,  of  course,  as  declared  in  the  At- 
lantic Coast  Line  Case,  as  a  general  rule,  a 
circumstance  to  be  considered  in  determin- 
ing its  reasonableness,  as  are  the  other 
criteria  indicated  in  the  opinion  in  that 
case.  But  where  a  duty  which  a  corpora- 
tion is  obliged  to  render  is  a  necessary 
consequence  of  the  acceptance  and  continued 
enjoyment  of  its  corporate  rights,  those 
rights  not  having  been  surrendered  by  the 
corporation,  other  considerations  are,  in  the 
nature  of  things,  paramount,  since  it  can- 
not be  said  that  an  order  compelling  the 
performance  of  such  a  duty  at  a  pecuniary 
loss  is  unreasonable.  To  conclude  to  the 
contrary  would  be  but  to  declare  that  a 
cor|>orate  charter  was  purely  unilateral; 
that  is,  was  binding  in  favor  of  the  corpora- 
tion as  to  all  rights  conferred  upon  it,  and 
was  devoid  of  obligation  as  to  duties  im- 
posed, even  although  such  duties  were  the 
absolute  correlative  of  the  rights  conferred. 
Was  the  duty  which  the  order  here  com- 
manded one  which  the  corporation  was 
luider  the  absolute  obligation  to  perform  as 
the  result  of  the  acceptance  of  the  charter 
to  operate  the  road  is  then  the  question  to 
be  considered. 

It  may  not  be  doubted  that  the  road,  by 
virtue  of  the  charter  under  which  the 
branch  was  built,  was  obliged  to  carry  pas- 
sengers and  freight,  and  therefore,  as  long 
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as  it  enjoyed  its  charter  rights,  was  under 
the  inherent  obligation  to  afford  a  service 
for  the  carrying  of  passengers.  In  substance, 
this  was  all  the  order  commanded,  since  it 
was  confined  to  directing  that  the  road  put 
on  a  train  for  passenger  service.  True  it  is 
that  the  road  was  carrying  passengers  in  a 
mixed  train,  that  is,  by  attaching  a  pas- 
senger coach  to  one  of  its  freight  trains. 
Testing  the  alleged  unreasonableness  of  the 
order  in  the  light  of  the  inherent  duty 
resting  upon  the  corporation,  it  follows 
280]*that  the  contention  must  rest  upon 
tlie  assumption  that  the  discharge  of  the  cor- 
porate duty  to  carry  passengers  was  so  com- 
pletely performed  by  carrying  them  on  a 
mixed  train  as  to  cause  an  order  directing 
the  running  of  a  passenger  train  to  be  so  ar- 
bitrary and  unreasonable  as  to  deprive  of 
rights  protected  by  the  Constitution  of  the 
United  States.  But  when  the  necessary  result 
of  the  contention  is  thus  defined,  its  want  of 
merit  is,  we  think,  self-evident,  unless  it 
can  be  said  as  a  matter  of  law  that  there  is 
such  an  identity  as  to  public  convenience, 
comfort,  and  safety  between  travel  on  a 
passenger  service  train  and  travel  on  a 
mixed  train, — that  is,  a  train  composed  of 
freight  cars  with  a  passenger  car  attached, 
— as  to  cause  any  exertion  of  legislative 
authority  for  the  public  welfare,  based  on  a 
distinction  between  the  two,  to  be  re- 
pugnant to  the  Constitution  of  the  United 
States.  The  demonstration  as  to  the  want 
of  foundation  for  such  a  contention  might 
well  be  left  to  the  consensus  of  opinion  of 
mankind  to  the  contrary.  The  unsound- 
ness of  the  proposition  was  clearly  pointed 
out  by  the  supreme  court  of  Illinois  in 
People  ex  rel.  Cantrcll  v.  St.  Louis,  A.  & 
T.  H.  R.  Co.  370  111.  612,  35  L.  R.  A.  050, 
52  N.  E.  292,  where  it  was  said: 

'^Independently  of  the  provisions  of  the 
lease,  which  was  a  contract  between  the 
lessor  and  the  lessee  companies,  the  right  of 
the  people  to  insist  upon  the  running  of  a 
separate  passenger  train  is  implied  from 
the  charter  obligation  to  equip  and  operate 
the  road.  Inasmuch  as  a  railroad  company 
is  bound  to  carry  both  passengers  and 
freight,  the  obligation  of  the  appellee  re- 
quired it  to  furnish  all  necessary  rolling 
stock  and  equipment  for  the  suitable  and 
proper  operation  of  the  railroad  as  a  carrier 
of  passengers,  no  less  than  ns  a  carrier  of 
freight.  It  cannot  be  said  that  the  carrier 
of  passengers  in  a  car  attached  to  a  freight 
train  is  a  suitable  and  proper  operation  of 
a  railroad,  so  far  as  the  carriage  of  pas- 
sengers is  concerned.  The  transportation  of 
passengers  on  a  freight  train,  or  on  a  mixed 
train,  is  subordinate  to  the  transportation 
of  freight, — a  mere  incident  to  the  businosn 
SB  1]  of  carrying  ^freight.  To  furnish  such 
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cars  as  are  necessary  for  the  suitable  and 
proper  carriage  of  passengers  involves  the 
necessity  of  adopting  that  mode  of  carrying 
passengers  which  is  best  adapted  to  secure 
their  safety  and  convenience.  This  can  be  ac- 
complished better  by  operating  a  separate 
passenger  train  than  by  operating  a  mixed 
train ;  that  is  to  say,  the  duty  of  furnishing 
all  necessary  rolling  stock  and  equipment 
for  the  suitable  and  proper  operation  of  a 
railroad  carrying  passengers  involves  and 
implies  the  duty  of  furnishing  a  train  which 
shall  be  run  for  the  purpose  of  transjiorting 
passengers  only,  and  not  freight  and  pas- 
sengers together." 

Even,  however,  if  it  be  conceded  that  the 
reasoning  of  the  case  just  cited  may  not 
be  universally  applicable,  because  conditions 
might  exist  which,  in  some  cases,  might 
cause  a  different  rule  to  apply,  there  is  no 
room  for  such  view  in  this  case.  This  is  so 
because,  as  was  pointed  out  by  the  court 
below,  the  statutes  of  Kansas  in  force  at 
the  time  the  branch  road  was  incorporated 
lend  cogency  to  the  conclusion  that  the  ef- 
fect of  the  acceptance  of  the  charter  was 
to  bring  the  road  under  the  obligation  of 
furnishing  passenger  service, — a  duty  which 
could  not  be  escaped  by  giving  the  service 
only  on  a  mixed  train,  and  thus  subjecting 
passengers  to  the  resulting  dangers  and  in- 
conveniences. Nor  do  we  think  there  is 
any  force  in  the  argument  elaborately 
pressed,  that  chapter  274,  Kansas  Ijiws  of 
1007,  as  amended  by  chapter  ]{)0,  Laws  o! 
1009  (which  is  in  the  margin ),t  shows  that 
the  law  *of  Kansas  proceeds  on  the  [28S 
conception  that  there  is  no  distinction  be- 
tween a  passenger  train  service  and  the  car- 
riage of  passengers  on  a  mixed  or  freight 
train.  On  the  contrary,  we  think  the  statute 
referred  to  sustains  the  opposite  inference, 
since  it  recognizes  that  persons  who  avail  of 
the  right  conferred  to  travel  in  the  caboose 
of  a  freight  train  are  not  entitled  to  ordi- 
nary passenger  facilities  or  to  the  legal  pro- 
tection ordinarily  surrounding  passenger 
traffic.  The  first,  because  the  statute  pro- 
vides that  persons  must  get  on  or  off  the 
caboose  where  the  company  finds  it  con- 
venient to  place  that  car,  and  second,  be- 

tPart  of  Chapter  274,  Kansas  Laws  of  1007, 
as  Amended  by  Chapter  100,  Laws  of  1009. 

That  all  freight  trains  to  which  cabooea 
is  attached  shall  be  obliged  to  transport, 
upon  the  same  terms  and  conditions  as  pas- 
senger trains,  all  passengers  who  desire  to 
travel  thereon,  and  who  are  above  the  oge 
of  fifteen  years,  and  who,  if  under  fifteen 
years,  are  accompanied  by  a  parent  or  guar- 
dian, or  other  competent  person,  but  no 
freight  train  shall  be  required  to  stop  to  re- 
ceive or  discharge  any  passensrer  at  any  other 
point  other  than  where  such  freight  train 
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eause  persons  riding  in  the  caboose  are  af- 
forded redress  for  injury  only  where  the 
company  is  guilty  of  gross  negligence. 

The  contention  that  the  order  is  un- 
reasonable in  and  of  itself,  irrespective  of 
whether  there  is  profit  in  the  operation  of 
the  train  service  which  the  order  commands 
to  be  operated,  because  it  directs  the  move- 
ment of  the  passenger  train  directed  to  be 
run  to  the  state  line,  where,  it  is  said,  there 
are  no  terminal  facilities,  and  no  occasion 
for  the  termination  of  the  transit,  is  dis- 
posed of  by  the  considerations  previously 
stated.  We  say  this  because  its  unsoundness 
is  demonstrated  by  the  reasoning  which  has 
led  us  to  conclude  that  there  was  no  merit 
in  the  contention  that  the  fact  of  pecuniary 
loss  was  of  itself  alone  adequate  to  show 
the  unreasonableness  of  the  order.  This 
follows  from  the  principle  which  we  have 
previously  expounded,  to  the  effect  that  the 
criterion  to  apply  in  a  case  like  this  is  the 
nature  and  character  of  the  duty  ordered, 
283]  'and  not  the  mere  burden  which  may 
veeult  from  its  performance. 

2.  That  the  order  teas  void  because  it 
operates  a  direct  burden  upon  interstate 
commerce. 

To  support  this  proposition    it   is    urged 
"that  the  charter  of  the  Interstate  Railroad 
<^ompany,  the  builder  of  the  branch,  provid- 
^id  for  a  road  not  only  in  Kansas,  but  to 
extend  into  Texas  and  Missouri,  and  there- 
:^ore  for  an  interstate  railroad.    This  being 
5ts  character,  the  argument  proceeds  to  as- 
sert that  the  regulation  of  traffic    on    the 
Yoad,  whatever  be  the  nature  of  the  traffic, 
^^as   interstate   commerce,   and  beyond   the 
^mntrol  of  the  state  of  Kansas.     But  this 
simply   confounds    the   distinction    between 
state  control  over  local  traffic  and  Federal 
^»ntrol  over  interstate  traffic.     To  sustain 
"the  proposition  would  require  it  to  be  held 
that  the  local  traffic  of  the  road  was  free 
'^rom   all   governmental    regulation,   unless, 
at  the  same  time,  it  were  held  that  the  in- 
corporation of  the  road  had  operated  to  ex- 
tend the  powers  of  the  government  of  the 
United  States  to  subjects  which  could  not 
come  within  the  authority  of  that  govern- 
ment consistently  with  the  Constitution  of 
the  United  States.     Manifestly,    the    mere 
fact  that  the  charter  of  the  road  contem- 
plated  that  it   should    be    projected    into 
several  states  did  not  change  the  nature  and 


character  of  our  constitutional  system,  and 
therefore  did  not  destroy  the  power  of 
Kansas  over  its  domestic  commerce,  or  oper- 
ate to  bring  under  the  sway  of  the  United 
States  matters  of  local  concern,  and  of 
course  could  not  project  the  authority  of 
Kansas  beyond  its  own  jurisdiction.  The 
charter  therefore  left  the  road  for  which  it 
provided  subject,  as  to  its  purely  local  or 
state  business,  to  the  authority  of  the  re- 
spective states  into  which  it  was  contem- 
plated the  road  should  go,  and  submitted 
the  road  as  an  entirety,  so  far  as  its  inter- 
state commerce  business  was  concerned,  to 
the  controlling  power  conferred  by  the 
Constitution  upon  the  government  of  the 
United  States. 

The  contention  that  a  burden  was  im- 
posed upon  interstate  •commerce  by  [284 
causing  the  train  to  stop  at  the  state  line, 
where  there  were  no  terminal  facilities,  but 
in  a  disguised  form  reiterates  the  complaint 
which  we  have  already  disposed  of,  that  the 
order,  because  of  the  direction  to  stop  at 
the  state  line,  was  so  arbitrary  and  un- 
reasonable as  to  be  void.  The  order  cannot 
be  said  to  be  an  unreasonable  exertion  of 
authority,  because  the  power  manifested 
was  made  operative  to  the  limit  of  the  right 
to  do  so.  Besides,  the  proposition  errone- 
ously assumes  that  the  effect  of  the  order  is 
to  direct  the  stoppage  at  the  state  line  of 
an  interstate  train,  when,  in  fact,  the  order 
does  not  deal  with  an  interstate  train,  or 
put  any  burden  upon  such  train,  but  simply 
requires  the  operating  within  the  state  of  a 
local  train,  the  duty  to  op>erate  which  arises 
from  a  charter  obligation.  It  is  said  that, 
as  the  state  line  may  be  but  a  mere  corn- 
field, and  great  expense  must  result  to  the 
railway  from  establishing  necessary  termi- 
nal facilities  in  such  a  place,  it  must  fol- 
low that  the  road,  in  order  to  avoid  the 
useless  expense,  must  operate  the  passenger 
service  directed  by  the  order,  not  only  to 
the  state  line,  but  20  miles  beyond,  to  But- 
ler, on  the  Joplin  line,  where  terminal  fa- 
cilities exist.  From  these  assumptions,  it  is 
insisted,  that  the  order  must  be  construed 
according  to  its  necessary  effect,  and  there- 
fore must  be  treated  as  imposing  a  direct 
burden  upon  interstate  commerce  by  com- 
pelling the  operation  of  the  passenger  train, 
not  only  within  the  state  of  Kansas,  but  be- 
yond its  borders.    But  under  the  hypothesis 


Diay  stop;  nor  shall  it  be  necessary  to  stop 
the  caboose  of  such  trains  at  the  depot  to 
receive  and  discharge  passengers;  provided, 
that  on  such  trains  the  railroad  companies 
Bhall  only  be  liable  for  their  gross  negli- 
pence;  and  provided  further,  that  this  act 
shall  not  be  construed  to  apply  to  freight 
trains  on  main  lines,  the  most  of  which 
trains  shall  be  composed  of  cars  loaded  with 
live  stock. 
54  Ij.  ed. 


Any  officer  or  employee  of  such  railroad 
company,  who  shall  violate  any  of  the  pro- 
visions or  conditions  of  §  1  of  this  act,  shnll, 
upon  conviction,  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  fined  in  any  sum 
not  less  than  ten  nor  more  than  one  hundred 
dollars,  or  by  imprisonment  in  the  county 
jnil  for  not  less  than  five  nor  more  than 
thirty  days,  or  by  both  such  fine  and  im- 
prisonment. 
31  %%V 
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upon  which  the  contention  rests,  the  opera- 
tion of  the  train  to  Butler  would  be  at  the 
mere  election  of  the  corporation,  and,  be- 
sides, even  if  the  periormance  of  the  duty 
of  furnishing  adequate  local  facilities  in 
some  respects  affected  interstate  commerce, 
it  does  not  r-^ssarily  result  that  thereby 
a  direct  burden  on  interstate  commerce 
would  be  imposed.  Atlantic  Coast  Line  R. 
Co.  V.  Wharton,  207  U.  S.  328,  62  L.  ed. 
230,  28  Sup.  Ct  Rep.  121. 
Affirmed* 
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Plff.  in  Err., 

V. 

BiAYOR  AND  CITY  COUNCIL  OF  BAL- 
TIMORE. 

(See  a  C.  Reporter's  ed.  285-205.) 

Error    to    circuit   court  —  frivolousness 
of  Federal  question. 

The  contention  that  due  process  of  law 
is  denied  by  a  tax  imposed  under  the  au- 
thority of  Maryland  Code  Pub.  Gen.  Laws 
1004,  art.  81,  §§  214,  215,  upon  a  custodian 
of  distilled  spirits,  which  rests  upon  the 
theory  that  the  taxing  power  of  the  state 
is,  by  its  Constitution,  confined  exclusively 
to  the  levy  of  taxes  in  personam  upon  the 
owners  of  property,  is  too  devoid  of  merit 
to  present  a  substantial  Federal  question 
which  will  sustain  a  direct  writ  of  error 
from  the  Federal  Supreme  Court  to  a  cir- 
cuit court,  where  the  highest  state  court 
has  upheld  the  statute  in  controversy  as  an 
exercise  of  the  taxing  power  of  the  state, 
and,  in  so  doing,  declared  that  it  but  re- 
iterated and  re-expounded  the  rulings  by  it 
previously  made. 
[For  other  cases,  see  Appeal  and  Error,  038- 

080,  iu  Digest  Sup.  Ct.  11)08.] 

[No.  75.] 

Argued  January  12,  1010.  Decided  Febru- 
ary 21,  1010. 
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N  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mary- 


NoTE.  —  On  due  process  of  law  in  reve- 
nue proceedings — see  note  to  Read  v.  Din- 
gess,  8  C.  C.  A.  308. 

On  what  constitutes  due  process  of  law — 
see  notes  to  People  v.  O'Brien,  2  L.R.A.  255 ; 
Kuntz  V.  Sumption,  2  L.R.A.  655;  Re  Gan- 
non, 5  L.R.A.  350;  Ulman  v.  Baltimore,  II 
L.R.A.  224;  Oilman  v.  Tucker,  13  L,R.A 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436:  and  Wilson  v.  North  Carolina,  42  L. 
ed.  U.  S.  865. 

On    direct    review    in    Federal    Supreme 
Court  of  judgments  of  district  and  circuit 
courts — see  note  to  Gwin  v.  United  States, 
46  L.  ed.  U.  S.  74L 
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land  to  review  a  judgment  for  the  recovery 
of  taxes  assessed  on  distilled  spirits  in  a 
bonded  warehouse  in  a  suit  which  had  been 
removed  from  the  Court  of  Common  Pleas 
of  the  City  of  Baltimore  in  that  state.  Dis- 
missed for  want  of  jurisdiction. 
The  facts  are  stated  in  the  opinion. 

Mr.  Slilrlcy  Carter  argued  the  cause  and 
filed  a  brief  for  plaintiflT  in  error. 

Messrs.  Sylvan  Hayes  Lanclilielincr 
and  Edgar  Kllcn  Poe  argued  the  cause, 
and,  with  Mr.  Oscar  Leser,  tiled  a  brief  for 
defendant  in  error. 

Mr.  Justice  Willie  delivered  the  opin- 
ion of  the  court: 

The  city  of  Baltimore  sued  to  recover  from 
the  Hunnis  Distilling  Company,  a  West 
Virginia  corporation,  $18,218.77,  of  which 
$0,250.28  was  the  amount  of  state  and 
city  ta.xes  for  1002  on  an  assessment  of  50,- 
006  barrels  of  distilled  spirits,  and  $8,- 
050.40  was  the  sum  of  state  and  city  taxes 
for  1003  *on  an  assessment  of  54,514  [286 
barrels  of  distilled  spirits.  It  was  allege«l 
that  the  spirits  assessed  were  "in  the 
ownership  and  possession  or  custody  of 
said  defendant  in  the  city  of  Baltimore, 
state  of  Maryland  ...  at  the  time  each 
assessment  was  made."  The  declaration,  as 
amended,  alleged  that  the  taxes  sued  for  had 
been  levitMl  by  virtue  of  **cliapter  704  of  the 
acts  of  general  assembly  of  Maryland,  passed 
ut  the  January  session  of  1802,  as  amended 
by  chapter  320  of  the  acts  of  the  general 
assembly  of.  Maryland,  passed  at  the  Jan- 
uary session  of  1000."  The  provisions  thus 
referred  to  are  embraced  in  §§  214  to  224.. 
inclusive,  of  article  81  of  the  Code  of  Pub- 
lic General  Laws  of  Maryland  of  1004.  Their 
purpose  is  indicated  by  §§  214  and  215, 
which  are  as  follows: 

''Sec.  214.  There  shall  be  levied  and  col- 
lected upon  all  distilled  spirits  in  this  state, 
as  personal  property,  the  same  rate  of  taxa- 
tion which  is  imposed  by  the  laws  of  the 
state  on  other  property  for  state  and  county 
purposes. 

"Sec.  215.  For  the  purpose  of  such  assess- 
ment and  collection,  it  is  hereby  made  the 
duty  of  each  distiller,  and  of  every  owner 
or  proprietor  of  a  bonded  or  other  ware- 
house in  which  distilled  spirits  are  stored, 
and  of  every  person  or  corporation  having 
custody  of  such  spirits,  to  make  report  to 
the  state  tax  commissioner,  on  the  1st  day 
of  January  in  each  and  every  year,  of  all  the 
distilled  spirits  on  hand  at  such  date,  and 
the  tax  for  the  ensuing  year  from  the  said 
Ist  of  January  shall  be  levied  and  paid  on 
the  amount  of  distilled  spirits  so  in  hand,  aa 
representing  tlie  taxable  distilled  spirits  fdr 
such  year;  provided,  however,  that  the  same 
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distilled  spirits  shall  not  be  taxed  twice  for 
the  same  year." 

By  the  remaining  provisions  o!  the  net, 
the  machinery  for  levying  and  collecting  the 
taxes  for  which  the  act  provided  was  creat- 
ed. Such  regulations  afforded  those  interest- 
ed an  opportunity  to  be  heard  ns  to  the 
amount  of  any  assessment,  made  it  the  duty 
of  the  person  having  the  possession,  control, 
or  custody  of  the  spirits  assessed  to  pay  the 
taxes  levied  thereon,  and  gave  to  the  per- 
887]  sons  thus  made  liable  to  make  *pay- 
ment  a  lien  upon  the  spirits  to  secure  the 
reimbursement  of  the  taxes  paid. 

Because   of   diversity    of  citizenship,    the 
defendant  removed  the  case  to  the  circuit 
court  of  the  United  States  for  the  district 
of  Maryland.     In  that  court  two  pleas  to 
the  declaration  were  filed.     By  the  first,  it 
was  alleged  that  the  corporation   was  not 
only  incorporated  under  the  laws  of  West 
Virginia,  but  had   always  been   exclusively 
a  citizen  and  resident  of  that  state,  and  of 
no  other.    The  corporation,  it  was  averred, 
was  not,  at  the  time  when  the  taxes  sued  for 
were  levied,  the  owner  of  the  distilled  spir- 
its upon  which  the  levy  was  made,  or  any 
portion  thereof,  and,  indeed,  had   never  at 
any  time  since  the  assessment  and  levy  hod 
«ny  interest,  direct  or  indirect,  in  the  dis- 
'tiilled  spirits  in  question.     Under  these  cir- 
cumstances it  was  charged  ''that  under  the 
provisions  of  article  15  of  the  Bill  of  Rights 
^sf  the  Constitution  of  Maryland,  as  the  same 
■fcas  been  construed  by  the  court  of  appeals 
^Df  Maryland    .     .     .     the  respective    taxes 
levied  on  the  assessed  value  of  all  of  the  said 
^Mirrels    of    distilled    spirits     .     .     .     were 
levied  on  the  owners  of  saia  barrels  of  dis- 
tilled spirits,  who  were  and  are  persons  otli- 
^er  than  this  defendant,  and  the  said  taxes 
"^ere  not  and  could  not  have  been  levied  on 
"•his  defendant."    The  plea  then  proceeded  to 
■^ver  that  at  all  times  prior  to  the  day  when 
"•he  assessment  had   been   made,  and   since, 
'^he  spirits  assessed  had  been  stored  in  the  de- 
fendant's bonded  warehouse,  subject  to  tho 
^cts  of  Congress  applicable  to  bonded  ware- 
liouses,  and  that  the  defendant  had  at  no 
"time  "any  further  custody  or  control  of  the 
spirits  than  is  by  the  acts  of  Congress  appli- 
cable   to    the    subject."      The    plea   further 
charged  that  the  corporation  had  no  funds 
ia  its  possession  or  under  its  control,  belong- 
ing to  the  owners  of  the  spirits,  with  which 
to  pay  the  taxes;  that  the  corporation  had 
not  agreed  to  pay  them,  that  it  had  never 
borne  any  other  relation  to  the  owners  than 
that  of  creditor,  and  therefore  there  was  no 
ri^ht  to  recover  the  taxes  from  the  corpo- 
ration  or  to  compel   it  to   pay   them.     It 
288]  •was  specially  averred  that  to  com- 
pel    the     corporation     to     pay     the     taxes 
would    be    to    deprive    it   of    its    property 
54  ]j.  ed. 


without  due  process  of  law,  in  violation 
of  the  14  th  Amendment  to  the  Consti- 
tution of  the  United  States.  The  sec- 
ond plea  substantially  reiterated  the  aver- 
ments of  the  first,  and,  in  addition,  specially 
alleged  that  all  the  persons  who  owned  the 
distilled  spirits  resided  outside  of  the  state 
of  Maryland,  and  could  not  be  taxed  in  per- 
aonam,  and  that,  by  the  construction  given 
to  the  Constitution  of  the  state  by  the  high- 
est court  of  the  state,  the  property,  although 
situated  in  the  state,  was  not  susceptible  of 
being  taxed,  and,  therefore,  the  taxes  were 
void,  and  there  was  no  power  to  cast  upon 
the  corporation  the  duty  of  paying  them, 
and  to  compel  the  corporation  to  pay  the 
taxes  would  be  a  violation  of  the  due-proc- 
ess clause  of  the  14th  Amendment. 

A  demurrer  filed  by  the  city  to  both  pleas, 
on  the  ground  that  they  stated  no  defense, 
was  sustained  without  an  opinion.  The  dis- 
tilling company  electing  to  stand  upon  its 
pleas,  judgment  was  entered  ogainst  it  for 
the  amount  of  the  taxes.  Thereupon  a  writ 
of  error  directly  from  this  court  was  prose- 
cuted upon  the  assumption  that  questions 
under  the  Constitution  of  the  United  States 
were  involved  which  gave  a  right  to  an  im- 
mediate resort  to  this  court  for  their  solu- 
tion. Upon  the  correctness  of  such  assump- 
tion  our  jurisdiction  depends.  The  as- 
sumption, however,  may  not  be  indulged 
in  simply  because  it  appears  from  the 
record  that  a  Federal  question  was  averred, 
if  such  question  be  obviously  frivolods 
or  plainly  unsubstantial,  either  because 
it  is  manifestly  devoid  of  merit,  or  because 
its  unsoundness  so  clearly  results  from  the 
previous  decisions  of  this  court  as  to  fore- 
close the  subject  and  leave  no  room  for  the 
inference  that  the  questions  sought  to  be 
raised  can  be  the  subject  of  controversy. 
Leonard  v.  Vicksburg,  S.  &  P.  R.  Co.  198  U. 
S.  41G,  421,  49  L.  ed.  1108,  1110,  25  Sup.  Ct 
Rep.  760,  and  cases  cited;  Delmar  Jockey 
Club  V.  Missouri,  210  U.  S.  324,  335,  52  L.  ed. 
1080,  1084,  28  Sup.  Ct.  Rep.  702;  McGilvra 
V.  Ross,  215  U.  S.  70,  ante,  27,  30  Sup.  Ct. 
Rep.  27. 

The  assignments  merely  charge  that  error 
was  committed  *in  sustaining  the  [289 
demurrer  to  the  pleas,  and  consequent- 
ly in  refusing  to  give  effect  to  the  al- 
leged rights  under  the  Constitution  which 
the  pleas  asserted.  But  the  pleas  based 
the  claim  of  Federal  right,  not  merely 
u|>on  the  inherent  operation  of  the  law 
under  which  the  taxes  were  levied,  ab- 
stractly considered,  but  upon  limitations 
which  it  was  assumed  were  to  be  treated 
as  embodied  in  the  law  in  consequence  of  re- 
strictions on  the  general  power  of  the  state 
to  tax,  based  upon  the  construction  which 
it  was  asserted  had  been  given  to  a  provir 
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sion  in  the  Bill  of  Rights  in  the  state  Con- 
stitution by  the  court  of  last  resort  of  the 
state.  And  the  argument  elaborately  pressed 
at  bar  concerning  the  assumed  Federal  ques- 
tion accords  with  this  conception  of  the 
pleas,  since  it  does  not  deny  that  the  act 
under  which  the  taxes  were  levied  would  not 
be  wanting  in  due  process  if  it  had  been 
enacted  by  a  state  government  possessing 
normal  powers  of  local  taxation,  but  con- 
tends that  the  act  under  consideration  must 
be  held  to  be  wanting  in  due  process,  because 
its  provisions  should  be  construed  with  refer- 
ence to  the  assumed  abnormal  limitations 
upon  the  taxing  power  of  the  state  of  Mary- 
land, above  referred  to.  By  the  limitation 
which  the  argument  thus  assumes  to  exist 
it  is  urged  the  government  of  the  state  of 
Maryland,  in  the  exertion  of  its  taxing  pow- 
er, is  confined  exclusively  to  the  levy  of  taxes 
in  personam  upon  the  owners  of  property. 
Being  thus  limited  by  the  state  Constitution, 
the  argument  proceeds  to  insist  that  there 
was  no  taxing  power  in  the  state  of  Maryland 
adequate  to  embrace  an  assessment  of  taxes 
upon  a  mere  custodian  of  distilled  spirits, 
and  consequently  that  the  com])clling  of  a 
custodian  to  pay  such  an  imposition,  not 
being  within  the  taxing  power,  was  virtual- 
ly an  exercise  of  the  power  of  eminent  do- 
main, and  hence  there  was  such  a  proposed 
taking  of  the  money  or  property  of  the  cus- 
todian, without  full  and  adequate  compen- 
sation, as  would  constitute  a  deiTial  of  due 
piJocess  of  law.  In  addition,  it  is  elaborate- 
ly insisted  that  as  by  the  Constitution  of 
the  United  States  a  state  may  not  extend  its 
290]  taxing  authority  *over  nonresidents,  it 
must  follow,  from  the  limitations  on  the 
taxing  power  of  the  state  of  Maryland,  above 
asserted,  that  that  state,  not  having  the  pow- 
er to  tax  a  nonresident  owner  of  distilled 
spirits,  could  not,  without  a  violation  of  the 
14th  Amend meYit  of  the  Constitution  of  tlio 
United  States,  by  indirection  accomplish  the 
same  result  by  imposing  the  obligntion  to 
pay  upon  the  custodian.  But  back  of  the 
abstract  theories  as  to  the  scope  of  the  state 
taxing  power,  upon  which  these  propositions 
necessarily  depend,  lies  the  inquiry  whether, 
for  the  purposes  of  this  case,  in  view  of  the 
previous  decisions  of  the  court  of  last  resort 
of  the  state  of  Maryland,  and  of  this  court, 
dealing  with  such  decisions,  it  is  open  to 
press  such  theories,  and  to  attempt  to  make 
them  the  basis  of  the  assumed  existence  of 
rights  under  the  Constitution  of  the  United 
States. 

In  Carstairs  v.  Cochran,  05  Md.  405,  62 
Atl.  601,  suit  was  brought  by  Cochran,  as 
treasurer  and  tax  collector,  to  recover  from 
Carstairs  and  anotlier  the  amount  of  taxes 
assessed  and  levied  in  respect  of  distilled 
spirits  ip  a  warehouse  of  the  defendants,  the 
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assessment  and  levy  having  been  made  under 
the  identical  law  by  virtue  of  which  the 
assessment  and  levy  here  in  controversy  were 
made.  The  court  of  appeals  of  Maryland 
upheld  the  statute,  and  consequently  aua- 
tained  the  validity  of  the  tax.  In  opening 
its  opinion,  the  court  said : 

"This  appeal  constitutes  the  third  attack 
upon  the  validity  of  the  act  of  1802,  chap. 
704,  as  now  amended  by  the  act  of  1900, 
chap.  320,  being  §§  204  to  213,  inclusive  [of 
article  81]  of  the  Supplement  to  the  Publie 
General  Code  of  Maryland,  providing  for  tlio 
collection  of  taxes  upon  distilled  spirits  in 
this  state.  The  appellants  admit  that  all 
the  features  of  the  law  which  are  here  as- 
sailed upon  constitutional  grounds  were  con- 
sidered by  the  court  in  Monticello  Distilling 
Co.  v.  Baltimpre,  00  Md.  416,  45  Atl.  210; 
and  that  while  the  act  was  there  held  invalid, 
as  it  then  stood,  because  of  the  failure  to 
provide  for  a  hearing  in  respect  to  the  val- 
uation to  be  placed  on  the  ^spirits  for  [291 
the  purposes  of  taxation,  it  was  declared  to 
be  'in  other  respects  free  from  constitution- 
al objections.'" 

After  then  stating  that  it  was  contended 
that,  as  the  Monticello  Case  had  been  de- 
cided on  the  ground  that  tlie  statute  did  not 
provide  adequate  notice,  the  declarations  of 
the  court  in  that  case,  upholding  the  consti- 
tutionality of  the  law  in  other  respects,  were 
obiter,  the  court  proceeded  to  consider  that 
contention  and  hold  that  it  was  not  well 
founded,  because  the  reasoning  in  the  Mon- 
ticello Case  concerning  the  constitutionality 
of  the  statute  was  directly  responsive  to  the 
contentions  made,  and  therefore  involved  in 
the  case  as  presented.  Although  reaching 
this  conclusion,  in  view  of  the  court's  esti- 
mate of  the  importance  of  the  subject,  it 
nevertheless  proceeded  to  reconsider  all  the 
contentions  concerning  the  constitutionality 
of  the  statute.  As  a  prelude  to  the  reinves- 
tigation, the  court  said: 

"The  provisions  of  the  act  of  1802,  chap. 
704,  were  sufliciently  detailed  in  the  opin- 
ion rendered  in  Monticello  Distilling  Co.  ▼. 
Baltimore,  supra,  and  that  statement  will  be 
adopted  for  this  case  without  repeating  it 
here.  That  act  is  assailed  here  as  it  waa 
there,  as  fundamentally  vicious,  and  upon 
precisely  the  same  grounds,  with  the  excep- 
tion of  the  want  of  notice  of  assessment, 
which  has  been  cured  by  the  act  of  1000, 
chap.  320.  These  grounds  are  twofold: 
First,  that  it  lays  a  tax  upon  property, 
and  not  upon  the  owner  of  the  property; 
and,  second,  that  it  compels  one  not  tlie 
owner  of  the  spirits  to  pay  the  tax  due  by 
the  owner,  who  is  usually  unknown  to  the 
party  compelled  to  pay.'' 

And  after  an  elaborate  consideration  of 
all  the  contentions,  the  conclusions  reaelied 
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in  the  Monticello  Case  were  adhered  to  and 
the  constitutionality  of  the  statute  impos- 
ing the  tax  was  reaffirmed.     Tlie  case  was 
brought  to  this  court  (Carstairs  v.  Cochran, 
193  U.  S.  10,  48  L.  ed.  596,  24  Sup.  Ct.  Rep. 
318),  and  the  repugnancy  of  the  statute  to 
the  Constitution  of  the  United  States  was 
elaborately  pressed.    Preliminarily  to  a  con- 
sideration of  the  Federal  questions  which 
were  presented  for  decision,  the  court  at  the 
2»2]  'cutset   declared    (p.    16)    ''that   the 
statutes  in  •  question  do  not  conflict  with 
the     Constitution     of    Maryland     is    set- 
tled    by     the     decisions     of     its     highest 
court."     In  considering  the  Federal  ques- 
tion, it  was  held  that  the  state  of  Mary- 
land   could,    as    an    exertion    of    its    tax- 
ing power,  without  denial  of  due  process 
of    law,     tax     tangible     property     having 
a  situs  within  its  borders,  irrespective  of 
the  residence  of  the  owner,  and  could  im- 
pose, if  necessary,  the  obligation  to  pay  such 
tax  upon  the  custodian  or  possessor  of  such 
property,  giving  a  lien  thereon  to  secure  the 
reimbursement  of  the  tax  so  paid.     It  was 
moreover   expressly   held   that  neither  the 
regulations   contained   in   the  laws  of   the 
United  States  concerning  bonded  warehouses 
for  the  storage  of  distilled  spirits,  or  the 
fact  that  the  custodian  in  whose  warehouse 
such  spirits  were  stored  had  issued  negotia- 
ble receipts  for  the  same,  operated  to  pre- 
vent the  assessment  of  the  spirits  for  state 
taxation,  and  the  imposing  of  the  duty  to 
make  payment  of  the  tax  upon  the  ware- 
iiouseman.     Since  the  decision  in  the  Car- 
Btairs  Case,  the  right  of  a  state,  consistently 
With  the  Constitution  of  the  United  States, 
to    tax   tangible   property    having   a   situs 
Within  its  borders,  irrespective  of  the  resi- 
dence of  the  owner,  and  to  impose  the  duty 
^n  a  warehouseman  to  pay  a  tax  upon  dis- 
tilled spirits  in  his  custody,  even  although 
^He  warehouse  in  which  they  were  stored  was 
t>onded  under  the  laws  of  the  United  States, 
^«8  been  again  upheld  in  Thompson  v.  Ken- 
tucky, 209  U.  6.  340,  62  L.  ed.  822,  28  Sup. 
Ot.  Rep.  633. 

It  follows  that  at  the  time  the  writ  of 
^ttot  directly  from  this  court  was  sued  out» 
^pon  the  assumed  theory  that  the  Maryland 
^ct  imposing  the  taxes  sued  for  was  repug- 
^lant  to  the  due-process  clause  of  the  Con- 
Mitution   of  the   United   States,   such  con- 
tention had  been  expressly   decided   to   be 
Without  foundation  by  this  court,  and  there- 
fore the  proposition  of  Federal  right  upon 
which  alone  the  jurisdiction  of  this  court 
depended   was   foreclosed  and  not  open  to 
controversy,  and  afforded  no  substantial  ba- 
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sis  for  the  writ  of  error,  unless,  for  some  of 
the  reasons  alleged  by  counsel,  the  case  is 
taken  out  of  this  general  principle. 

*To  accomplish  such  result,  the  [29S 
argument  is  that,  in  Carstairs  v.  Coch- 
ran, this  court  erroneously,  although  un- 
wittingly, assumed  that  the  law  of  the 
state  of  Maryland  levying  the  tax  which 
was  in  question  in  that  case,  and  which 
is  the  same  law  and  character  of  tax  in- 
volved in  this  case,  had  been  upheld 
by  the  Maryland  court  of  last  resort 
as  a  valid  exercise  of  the  state  taxing 
power.  This  alleged  oversight,  it  is  8Ug> 
gested,  arose  from  the  fact  that  the  eourt 
overlooked  the  "singular  limitations"  on  the 
taxing  power  of  the  state  of  Maryland, 
which,  as  we  have  previously  seen,  it  is  as- 
serted, results  from  a  provision  in  the  Bill 
of  Rights  of  the  Constitution  of  that  state, 
by  which  it  insisted  the  state  is  bereft  of 
general  powers  of  taxation,  and  is  limited 
strictly  to  taxing  the  owners  of  property 
in  personam.  Before  further  noticing  this 
theory,  we  briefly  advert  to  an  attempt  to 
support  the  suggestion  of  oversight  alleged 
to  have  occurred  in  the  decision  in  the  Car- 
stairs Case  by  reference  to  the  subsequent 
case  of  Corry  v.  Baltimore,  106  U.  S.  466, 
49  L.  ed.  666,  26  Sup.  Ct.  Rep.  297.  The 
Corry  Case  did  not  concern  the  Maryland 
law  here  in  question,  but  involved  the  con- 
stitutionality of  a  tax  imposed  by  the  state 
of  Maryland  upon  the  shares  of  stock  in  a 
domestic  corporation  held  by  a  nonresident 
of  the  state,  which  were  assessed  at  the  dom- 
icil  of  the  corporation,  accompanied  with 
the  obligation  upon  the  corporation  to  pay 
the  tax.  The  principal  contention  was  that 
the  tax  was  repugnant  to  the  due-process 
clause  of  the  14th  Amendment^  because,  as 
the  complainant  stockholder  was  a  nonresi- 
dent of  Maryland,  the  tax  was  an  attempt 
to  extend  the  taxing  power  of  the  state  over 
a  person  not  subject  to  its  jurisdiction. 
The  court,  while  recognizing  that  the  Mary- 
land court  had  decided  that  the  tax  in  ques- 
tion was  not  upon  the  stock  in  rem  or  upon 
the  corporation,  but  was  upon  the  owner, 
nevertheless  decided  that  the  tax  was  not 
wanting  in  due  process,  because  the  situs  of 
the  stock  for  the  purpose  of  taxation  was  in 
effect  fixed  by  the  act  of  incorporation  by 
which  the  stockholder  was  bound,  and  that 
the  right  thus  to  tax  at  the  dom  icil  o!  the 
corporation  carried  with  it  *as  an  inci-  [294 
dent  the  regulating  power  to  compel  the  cor- 
poration to  pay.  Because  it  was  recognised 
that  the  court  below  had  decided  that  the  tax 
there  in  question  was  tii  personam,  and,  ae- 
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cepting  the  complexion  given  to  the  tax  by 
the  court  of  last  resort  of  Maryland,  it  was 
held  not  to  be  repugnant  to  the  Constitution 
of  the  United  States,  lends  even  no  sem- 
blance of  support  to  the  proposition  that 
thereby  it  was  in  the  remotest  degree  inti- 
mated that  the  Carstairs  Cast*  was  mistak- 
enly decided,  or  that,  in  disregard  of  i\w 
ruling  made  by  the  Maryland  court  in  tht; 
Carstairs  Case,  it  was  intended  to  intimate 
that  the  burden  which  the  court  in  that 
case  had  sustained  as  an  exercise  of  the  tax- 
ing power  of  the  state  of  Maryland  was  not 
the  exertion  of  such  authority.  And  this 
serves  to  demonstrate  the  unsubstantial 
character  of  the  contention  concerning  the 
limitation  of  the  state  taxing  power,  as  ap- 
plied to  the  case  before  us,  by  which  alone 
the  semblance  of  support  for  the  existence 
of  a  Federal  question  necessary  to  confer 
jurisdiction  upon  this  court  can  bo  evolved. 
Beyond  dispute,  in  the  Carstairs  Case  the 
court  of  last  resort  of  Maryland  upheld  the 
act  here  in  controversy  as  an  exertion  of 
the  taxing  power  of  the  state,  and  in  so  do- 
ing declared  that  it  but  reiterated  and  re- 
expounded  rulings  by  it  previously  made. 
It  follows  that,  as  for  the  purposes  of  a  re- 
view by  this  court  of  alleged  questions  con- 
cerning the  repugnancy  of  the  taxing  act  to 
the  Constitution  of  the  United  States,  tlie 
decision  of  the  state  court,  maintaining, 
under  the  state  Constitution,  the  validity 
of  the  taxing  power  which  the  act  exerted, 
was  binding  upon  this  court,  it  must  result 
that  contentions  to  the  contrary  are  so  de- 
void of  merit  as  to  present  no  substantial 
Federal  question.  Castillo  v.  McConnico, 
368  U.  S.  674,  42  L.  ed.  622,  18  Sup.  Ct. 
Rep.  229.  Indeed,  considered  in  its  ulti- 
mate aspect,  the  entire  argument  by  which 
it  is  sought  to  evolve  a  supposed  Federal 
question,  and  thus  to  escape  the  controlling 
eflTect  of  the  decision  of  this  court  in  the 
Carstairs  Case,  rests  upon  the  assumption 
that  the  conclusion  of  the  state  court  in 
that  case  as  to  the  validity  of  the  taxing 
act  under  the  state  Constitution  was  not 
195]  sustained  *by  the  reasoning  which  the 
eourt  gave  for  its  conclusion,  or  that  the  rea- 
soning was  inherently  unsound  because  it 
proceeded  upon  a  misconception  of  the  state 
Constitution.  In  other  words,  the  only  pos- 
sible foundation  for  the  asserted  Federal 
question  is  the  conception  that  this  court 
would  usurp  the  functions  of  a  state  court 
of  last  resort  in  order  to  distort,  if  not  to 
destroy,  for  infirmity  of  state  power,  a  state 
law  expressly  upheld  as  valid  by  the  state 
eourt  of  last  resort. 
Dismissed  for  want  of  jurisdiction. 


VICTOR  FRAEXKL  and  John  H.  Luis,  Co- 
partners under  the  Firm  Name  of  Jaffe 
Brothers  &  Company,  and  Jobst  Hinne 
and  Herman  Vol f ram.  Copartners  under 
the  Firm  Name  of  Hinne  &  Company, 
Appts., 

V. 

MANUEL  CERECEDO,  Enrique  Cerecedo, 
Jos^  Cerecedo,  and  Francisco  Cerecedo, 
Composing  the  Copartnership  of  Cerecedo 
Hermanos. 

(See  S.  C.  Reporter's  ed.  295-304.) 

Bill  of  review  — time  for  fllini;. 

1.  The  time  which  elapsed  between  the 
tendering  of  a  bill  of  review  to  the  Federal 
district  court  for  Porto  Rico  for  filing,  and 
the  permission  given  to  file,  should  ntit  be 
counted  in  applying  the  two  years*  limita- 
tion for  filing  such  bill,  fi.\ed  by  analogy  to 
the  time  allowed  by  law  for  an  appeal  to 
the  Federal  Supreme  Court. 

(For  other  cnnes.  see  Review,  40-47,  in  Di- 
gest  Sup.   Ct.   1908.] 

Bill  of  review  —  leave  of  eourt  —  dlncre- 

tion. 

2.  Permitting  a  bill  of  review  to  be  filed 

without  a  previous  pajment  of  the  mone\s 

awarded  by  the  decree  sought  to  be  reviewed 

is  not  an  abuse  of  discretion,  where  leave 

to  file  was  conditional  upon  the-  furnishing 

of  an  indemnity  bond,  which  was  thereafter 

executed. 

[For  oilier  easen.  see  Itcview,  48-51,  in  Di- 
gest Sup.  Ct.  1008.1 

Courts  —  Jurisdiction  —  acquiring  by 
consent  —  estoppel. 

3.  Tlie  objection  to  the  want  of  jurisdic- 
tion of  the  Federal  district  court  for  Porto 
Rico  of  a  suit  in  which  all  the  parties  plain- 
tilT  were  foreign  subjects,  and  all  the  parties 
defendant  citizens  of  Porto  Rico,  is  aval- 
able  to  defendants  although  the  final  de- 
cree was  entered  pro  confesso  after  the  juris- 
diction of  the  court  was  extended  by  the  act 
of  March  2,  1901  (31  Stat,  at  L.  053,  chap. 
812),  §  3.  to  embrace  such  a  case,  where 
the  last  appearance  of  the  defendants  In 
the  case  was  before  such  statute  was  en- 
acted, when  a  stipulation  was  made  in  re- 
spect to  an  extension  of  the  time  to  plead 
to  the  bill. 

[For  other  cases,  see  Courts,  1156-1161:  Es- 
toppel. 287-280.   In   Digest  Sap.  Ct.   1008.] 

Courts  —  Jurisdiction  of  dIstrlcTt  court 

for  Porto  Rico  — Federal  question. 

4.  A  mere  reference  in  a  bill  in  equity  to 
the  provisions  of  an  order  of  the  military 
governor  of  Porto  Rico  does  not  present  a 
controversy  arising  under  the  laws  of  the 
United  States,  of  which  the  Federal  district 
court  for  Porto  Rico  would  have  jurisdiction 
without  regard  to  the  citizenship  of  the 
parties,  even  if  such  order  be  treated  as  a 
law  of  the  United  States,  where  the  bill 
does  not  call  the  attention  of  the  court  to  a 


Note. — On  bills  of  review — see  notes  to 
Bank  of  United  States  v.  Ritchie,  8  U  ed. 
U.  S.  890;  She^^on  v.  Van  Kleeck,  27  L.  ed. 
U.  S.  269;  and  franklin  Sav.  Bank  v.  Tay- 
lor, 4  C.  C.  A.  72. 
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ooniroveny  arising  under  such  order,  in 
such  9,  way  as  to  invoke  tlie  court's  action 
thereon. 

[Jnrlsdictlon   of  Insular   Conrts,   see   Courts, 
III.  c.  In  Digest  Sap.  Ct.  1908.] 

[No.  411.] 

Submitted  January  10,  1010.    Decided  Feb- 
ruary 21,  1010. 

APPEAL  from  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  decree  upon  a  bill  of  review,  setting  asi'de 
a  decree  of  that  court  in  an  equity  case,  and 
dismissing  the  bill  of  complaint  in  such 
case  without  prejudice.    Affirmed. 

See  same  case  below,  4  Porto  Rioo  Fed. 
Bep.  454. 

Statement  by  Mr.  Justice  White: 
This  is  an  appeal  from  a  decree  of  the 
district  court  of  the  United  Stfitcs  for 
Porto  Rico,  upon  a  bill  of  review,  vacating 
and  annulling  a  decree  entered  by  that 
court  in  au  equity  cause,  and  dismissing 
the  bill  of  complaint  in  said  cause  without 
prejudice. 

2? 6]     *Tlie  bill  in  the  equity  cause  referred 
to  was  filed  in  December,  1000.    The  present 
mppellants    were    complainants.     Some    of 
them    were   allpgrd   in   tlie   bill    to   be   co- 
partners,  doing  business   in   Dundee,  Scot- 
land, as  JaflTe  Brothers  &.  Company,  and  to 
l)e  subjects  of  the  Queen  of  Great  Britain 
mnd  Ireland.     Tlie  others  were  averred  to 
^   copartners    doing   business     in     Berlin, 
<xcrmany,  as  Ilinne  &  Company,  and  to  be 
JBubjects  of  the  Emperor  of  Germany.    The 
<Iefendants  to  the  bill  were  Demetria  BoUa 
-aind  Alfredo  Arnaldo  y  Sevilla,  and  various 
^ther  individuals  alleged  to  be  the  general 
«nd   special   partners  of  a   firm   styled   J. 
Fernandez  &  Company.     Among  such  were 
IManuel,     Enrique,     Jos^,     and     Francisco 
Cerecedo,  all  of  whom  were  members  of  a 
'firm  styled  Cerecedo  Hermanos,  which  firm, 
it  was  charged,  was  a  special  partner  in 
J.  Fernandez  &  Company.     All  the  defend- 
ants were  averred  to  be  citizens  and  resi- 
dents of  Porto  Rico. 

The  allegations  of  the  bill  were  thus  sum- 
marized in  an  opinion  rendered  in  the  court 
below: 

**It  avers,  in  substance,  that  Fernandez 
t  Company,  of  which  firm  Cerecedo  Broth- 
ers were  special  partners  up  to  the  time 
when  Fernandez  &  Company  suspended  pay- 
ment, were  indebted  to  the  complainants  in 
certain  sums  set  forth  in  the  bill;  that 
fraudulently  and  to  obtain  time  the  last- 
named  firm  agreed  with  Jaffe  Brothers  & 
Company  to  transfer  to  them  certain  se- 
curities upon  third  parties  for  their  debt, 
but  thereafter  proposed  to  turn  them  over 
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in  actual  payment  pro  tanto;  but  wlieii 
tlie  agent  of  JafTc  Brothers  &  Company  ob- 
tained authority  to  agree  to  this,  said  firm 
applied  for  suspension  of  payments;  that 
to  get  this,  they  issued  false  evidences  of 
indebtedness  to  Cerecedo  Brothers  and 
others;  that  after  the  suspension  of  pay- 
ments, Fernandez,  is  liquidator,  fraudu- 
lently transferred  the  securities  complain- 
ant Jaffe  Brothers  &  Company  were  to  have 
to  a  third  party,  without  consideration,  and 
for  half  their  value,  Cerecedo  Brothers 
being  in  fact  the  real  purchasers;  that 
Fernandez,  after  the  suspension  of  payments, 
turned  over  to  Cerecedo  Brothers  a  large 
amount  *of  property,  the  amount  being  [397 
unknown  to  complainants,  and  disposed  of 
a  large  part  of  the  assets  fraudulently.  In- 
terrogatories were  propounded  in  the  bill 
to  Fernandez.  The  relief  sought  was  a 
specific  performance  of  the  agreement  with 
Fernandez  as  to  the  securities;  that  a  re- 
ceiver be  appointed,  and  the  assets  of 
Fernandez  &  Company  be  marshaled;  that 
Fernandez  &  Company  be  enjoined  from  col- 
lecting said  securities  or  interfering  with 
the  company's  assets;  that  they  be  delivered 
to  the  receiver,  the  liens  be  ascertained,  the 
property  sold  and  distributed  among  the 
creditors,  Jaffe  Brothers  &  Company  being 
allowed  to  participate  in  the  distribution, 
said  securities  being  first  applied  on  their 
debt."    [1  Porto  Rico  Fed.  Rep.  54.] 

After  the  return  of  service  of  summons 
upon  the  firm,  Herbert  E.  Smith,  signing 
himself  "Solicitor  for  defendants,"  filed 
a  "special  appearance''  in  the  case,  "for 
the  purpose  of  moving  the  court  for  the 
compliance  on  the  part  of  the  plaintiffs 
with  the  rule  of  court  relative  to  non- 
residents giving  security  for  costs,  and  for 
the  purpose  of  opposing  the  motion  for  an 
injunction  and  receiver."  On  January  14, 
1001,  a  receiver  was  appointed,  who,  how- 
ever, never  qualified.  It  was  recited  in  the 
order  appointing  the  receiver  that  after  due 
notice  had  been  given  of  an  application  for 
temporary  injunction,  the  cause  had  been 
fully  argued  by  counsel  for  the  respective 
parties.  Subsequently,  on  January  31, 
1901,  by  written  stipulation  between  counsel 
for  the  plaintiffs  and  defendants,  it  was 
agreed  "that  the  defendants  herein  may 
and  shall  have  until  the  20th  day  of  Febru- 
ary, 1901,  for  the  purpose  of  demurring  to. 
pleading  to,  or  answering  the  bill  of  com- 
plaint of  said  complainants  herein/'  There- 
after, on  February  23,  1901,  a  decree  jtro 
con f €880  was  entered  against  all  the  defend- 
ants, and  complainants  were  given  leave  to 
proceed  ex  pane.  On  June  8  following,  a 
final  decree  was  entered,  adjudging  the 
general  and  special  partners  in  the  firni  of 
J.  Fernandez  &  Company  to  be  indebted  to 
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the  complainants  in  specified  amounts, 
canceling  and  annulling,  as  against  the 
right  of  complainant,  because  fraudulent  and 
298]  fictitious,  the  ^alleged  indebtedness  of 
the  firm  of  J.  Fernandez  &  Company  to  the 
special  partners,  canceling  and  setting  aside 
as  fraudulent  the  transfers  made  to  the  de- 
fendant Bolta,  and  adjudging  that  the  de- 
fendants composing  the  firm  of  J.  Fernan- 
dez &,  Company  pay  the  amounts  found  due 
to  the  complainants,  and  that,  in  default 
of  so  doing,  execution  should  issue.  On 
January  31,  1902,  an  execution  was  issued, 
which  was  levied  upon  the  property  of  the 
firm  of  Cerecedo  Hermanos.  Thereupon,  on 
February  .6,  1902,  there  was  filed  in  the 
court  from  which  the  execution  issued,  on 
behalf  of  the  members  of  that  firm,  a  peti- 
tion praying  for  leave  to  file  a  bill  to  review 
and  set  aside  the  decree  theretofore  entered 
pro  confesso  against  them.  The  petition  re- 
cited the  presentation  of  the  bill  of  review, 
and  that  document  was  marked  as  "Ten- 
dered February  6,  1902." 

Both  in  the  petition  and  bill  of  review 
various  errors  asserted  to  be  apparent  on 
the  face  of  the  record  were  set  out,  which, 
from  the  view  we  take  of  the  case,  need  not 
be  here  detailed. 

While,  as  stated,  the  petition  for  leave 
was  filed  on  February  6,  1902,  leave  to  file 
was  not  granted  until  June  22,  1003,  on 
which  date  the  court  filed  an  opinion.  1 
Porto  Rico  Fed.  Rep.  53.  The  opening 
paragraph  of  the  opinion  is  as  follows: 

"This  is  a  petition  for  leave  to  file  a  bill 
of  review,  which  is  also  tendered.  The  de- 
cree asked  to  be  set  aside  was  entered  June 
8,  1901.  This  petition  was  presented  Febru- 
ary 6,  1902.  Objection  is  made  that  it 
comes  too  late.  It  is  claimed  that  the  act 
of  Congress  of  March  3,  1891  [26  Stat,  at 
L.  826,  chap.  517,  U.  S.  Com  p.  Stat.  1901, 
p.  488],  relative  to  the  United  States  circuit 
court  of  appeals,  applies  to  it.  The  limi- 
tation for  appeal,  and  which,  by  analogy, 
has  been  applied  in  equity  to  the  time  for 
filing  bills  of  review,  applicable,  however, 
is  the  two  years  provided  in  §  1008  of  the 
United  States  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  716).  Clark  v.  Kil- 
lian,  103  U.  S.  766,  26  L.  ed.  607;  Allen  v. 
Southern  P.  R.  Co.  173  U.  S.  479,  43  L.  ed. 
775,  19  Sup.  Ct.  Rep.  618. 

The  court  considered  two  of  the  grounds 
assigned  in  support  of  the  petition  for  leave 
to  file.  One  related  to  the  jurisdiction  of 
the  court  to  render  the  decree,  and  was 
299]  disposed  *of  by  the  statement  that  all 
the  complainants  were  aliens.  Upon  the 
ground,  however,  that  the  averments  of  the 
bill  in  the  main  cause  did  not  authorize  the 
money  decree  which  had  been  rendered,  it 
was  held  that,  in  order  to  prevent  injustice, 
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the  "petitioners  should  be  allowed  to  file 
their  bill  of  review,  appear,  open  tlie  de- 
cree, and  make  defense,"  upon  payment  of 
costs  to  date,  and  the  execution  of  a  bond 
in  the  sum  of  $15,000,  conditioned  to  per- 
form any  judgment  that  might  finally  be 
rendered  against  them.  On  June  19,  1903, 
an  order  was  entered  permitting  the  filing 
of  the  bill  of  review,  opening  the  decree  in 
the  original  cause,  and  permitting  tlie  Cere- 
cedos  to  appear  therein  and  make  defense, 
and  ordering  the  return  of  the  execution 
ufibn  the  giving  of  bond.  The  condition  as 
to  payment  of  costs  and  giving  bond  having 
been  complied  with,  thereafter,  on  October 
13,  1903,  a  demurrer  was  filed  to  the  bill 
of  review,  and  at  the  same  time  in  the  main 
cause  a  plea  to  the  jurisdiction  of  the  court 
was  filed. 

On  October  14,  1903,  an  amended  bill  of 
review  was  filed.  Nearly  lour  years  after- 
wards, on  June  1,  1007,  an  opinion  was  filed, 
holdin<^  tliat  the  demurrer  to  the  bill  of  re- 
view and  also  the  plea  to  the  jurisdiction 
in  the  main  case  should  be  overruled.  On 
the  22d  of  the  same  month  an  answer  was 
filed  to  the  bill  of  review,  to  which  a  reply 
was  filed  in  the  following  month.  On  the 
same  day  the  Ccrecedos  also  demurred  to 
the  bill  of  complaint  in  the  main  cause.  On 
April  3,  lOOS,  the  court  vacated,  as  im- 
providently  made,  the  order  opening  the 
final  decree  in  the  main  cause,  and  sus- 
pended further  proceeding  therein  until  the 
determination  of  the  questions  raised  by 
the  bill  of  review.  On  October  30  following, 
however,  the  court  consented  to  a  reargu- 
ment  of  the  plea  to  the  jurisdiction  in  the 
main  cause,  which  had  been  theretofore 
adversely  ruled  upon,  with  the  result  that, 
on  February  1,  1009,  the  plea  to  the  juris- 
diction was  sustained.  A  final  decree  was 
thereupon  entered  upon  the  issues  made 
upon  the  bill  of  review,  and  after  reciting 
that  it  appeared  upon  the  *face  of  the  [300 
record  in  the  original  cause  that  the  court 
was  without  jurisdiction  to  entertain  the 
same,  it  was  decreed  as  follows: 

"It  is  therefore  hereby  ordered,  adjudged, 
and  decreed  that  this  bill  to  review  the 
proceedings  of  this  court  in  said  original 
cause  be,  and  the  same  hereby  is,  sustained 
for  the  reason  aforesaid;  that  the  decree 
entered  by  this  court  on  the  8th  day  of 
June,  A.  D.  1901,  in  the  city  of  Mayaguez, 
in  favor  of  complainants  in  said  original 
suit,  the  same  being  as  aforesaid  No.  6  on 
the  equity  docket  at  Mayaguez,  entitled 
Jaffe  Bros.  &  Co.  and  Hinne  k  Co.  v.  J. 
Fernandez  &  Co.  and  Cerecedo  Bros,  be, 
and  the  same  hereby  is,  vacated  and  an- 
nulled;  and  that  said  original  bill  of  com- 
plaint be,  and  the  same  hereby  is,  dismissed 
without  prejudice,  with  costs  of  this  bill 
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of  review  in   favor  of    tlie    complainants  did  not  odd  anything  to  the  power  of  tna 

herein."  court. 

The   eauM    was    then    appeakd    to    this  Rector  v.  Fitzgerald,  8  C.  C.  A.  ZTT,  10 

court.  U.  B.  App.  423,  69  Fed.  812;  Story,  Eq.  PL 

10th  ed.   g  414;   Providence  Rubber  Co.  w. 

Meesra.  N.  B.  K.  Pettlnelll  and  George  Goodyear,  B  Wall.  SOS,  10  L.  ed.  828;  Trap- 

H.  Lamar  aulimittGd  the  cause  for  appel'  hagen  v.  Voorheea,  4G  N.  J.  Bq.  49,  IS  Atl. 

lants:  108;  Long  v.  Oranberry,  2  Tenn.  Ch.  85; 

A  bill  of  review  must  generally  be  filed  Priestley's  Appeal,   127   Pa.   420,   4   L.R.A. 

within  the  time  fixed  by  law  for  the  taking  G03,  IT  Atl.  1084;  Camp  Mfg.  Co.  v.  Parker, 

of  an  appeal  or  writ  of  error.  121  Fed.  196. 

Thomaa  t.  Brockenbrough,  10  Wheat.  140,  The  court  below  should  have  required  per- 

S  L.  ed.  28T;   Central  Trust  Co.  v.   Grant  fonnance  of  the  decree  before  permission  to 

Locomotive   Works,    135   U.   S.   20T,   34   L.  file  the  bill  was  granted, 

ed.  97,  10  Sup.  a.  Rep.  73S.  Davis  v.  Speiden,  104  U.  S.  84,  20  L.  ed. 

The  time  for  taking  such  appeal  or  writ  060;    Wiser  t.   Blachly,   2  John.   Ch.   488; 

from  tlie  district  court  of  the  United  Stales  Story,  Eq.  PI.  %  406;  Ricker  v.  Powell,  100 

for  Porto  Rico  to  thia  court  is  two  years.  U.  S.  104,  25  L.  ed.  627. 

Allen   V.  Southern   P.   R.   Co.   173   U.   S.  The  jurjadiction  of  the  court  below  wu 

479,  43  L.  ed.  775,  IS  Sup.  Ct.  Rep.  61B;  not  seasonably  and  properly  questioned. 

Royal  Ins.  Co.  t.  Martin,  192  U.  S.  140,  48  Kennedy  t.  Bank  of  Georgia,  8  How.  680, 

L.  ed.  385,  24  Sup.  Ct  Rep.  247.  12  L.  ed.  1209;   Ex  parte  Watkina,  3  Pet 

If  based  solely  upon  errors  apparent  on  103,  7  L.  ed.  650;  Dowell  v.  Applegate,  152 

the  record,  the  bill  of  review  could  have  been  U.  S.  327,  340,  38  L.  ed.  463,  468,  14  Sup. 

filed  within  two  years  aa  a  matter  of  right,  Ct  Rep.  611. 

and   without  any   permission  asked   of   the  The  court  clearly  had  jurisdiction  under 

touTt  the  act  of  March  2,  1901    (31  SUt  at  L. 

Ricker  t.  Powell,  100  U.  S.  104,  25  L.  ed.  953,   chap.   812),   when   it   passed   its   final 

627;   Webb  v.  Pell,  1  Paige,  584;   Hoffman  decree   of  June   8,   1901,   and   ajiy   possible 

V.  Knox,  1  C.  C.  A.  635,  8  U.  S.  App.  10,  lack  of  jurisdiction  was  cured  by  said  act  of 

60  Fed.  484.  Congress,   the  question   of   jurisdiction   not 

As  Cerecedo  Brothers  did  not  see  fit  to  file  having  theretofore  been  raised, 

their  bill  as  a  matter  of   right,  solely  for  Pacific  R.  Co.  v.  Ketchum,  101  U.  8.  289, 

errora  apparent,  but  inserted  certain  other  25  L.  ed.  032;  First  Nat.  Bank  v.  Radford 

grounds,  and  waited  the  permission  of  the  Trust  Co.  20  C.  C.  A.  I,  47  U.  S.  App.  602, 

court  tor  its  filing,  that  choice  of  courses  80  Fed.  669;  HofTman  t.  Knox,  supra;  Ma«- 

constituted   a  waiver   of  any   right   to   file  terson   v.  Howard,   18  Wall.   99,  21   L.  ed. 

-without  leave  of  court,  even   as  to  alleged  764;  Pennsylvania  v.  Wheeling  &  B.  Bridge 

errors  on  the  face  of  the  record.  Co.  18  How.  421,  16  L.  ed.  435. 

Sicker  v.  Powell,  100  U.  S.  104,  110,  25  The  original  bill  also  involved  a  Federal 

X  ed.  527,  620.  question. 

Thia  proposition  is  made  still  clearer  by  Cohen  V.  Virginia,  6  Wheat.  264,  379,  5 

applying  the  analogy  between  bills  of  review  L.  ed.  257,  200;   Oaborn  v.  Bank  of  United 
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Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  assignments  of  error  which  require 
consideration  assail  the  power  of  the  court 
below  to  permit  the  filing  of  the  bill  of  re- 
view, and  also  question  the  validity  of  its 
action  in  vacating  the  decree  entered  in  the 
main  cause  and  dismissing  the  bill  filed 
therein. 

Respecting  the  first,  the  proposition  is 
that  the  limit  of  t!me  within  which  a  bill 
of  review  might  be  filed  had  expired  when 
leave  was  given,  and  that  the  court  should 
have  required  payment  of  the  money  judg- 
ment decreed  in  the  main  cause  before 
granting  permission  to  file  the  bill  of  re- 
view. These  contentions  are  untenable. 
True  it  is  that,  in  analogy  to  the  time  al- 
lowed by  law  for  an  appeal  to  this  court 
from  a  final  decree  of  the  district  court  of 
Porto  Rico,  the  bill  of  review  should  have 
been  filed  in  two  years  from  June  8,  1001, 
the  date  when  the  final  decree  sought  to  he 
reviewed  was  entered,  and  the  bill  of  re- 
view was  not  actually  filed  until  June  22, 
1003.  But  the  bill  was  presented  for  filing 
on  February  6,  1002,  and  it  is  plain  that 
the  failure  of  the  complainants  in  the  bill 
of  review  to  actually  file  the  same  until 
June  22,  1003,  was  occasioned  by  the  action 
of  the  court  in  not  sooner  passing  upon 
the  application  for  leave  to  file.  Under 
•uch  circumatances,  we  think  the  time  which 
S02]  clapped  lietween  tlie  *  tendering  of  the 
bill  for  filing  and  the  permission  given  to  file 
should  not  be  counted  in  applying  the  two 
years'  limitation.  Ensminger  v.  Powers, 
108  U.  S.  202,  27  L.  ed.  732,  2  Sup.  Ct.  Rep. 
043.  As  respects  the  granting  of  permis- 
sion to  file  the  bill  of  review,  the  court 
was  vested  with  a  judicial  discretion  to 
permit  such  filing  without  a  previous  pay- 
ment of  the  moneys  awarded  by  the  de- 
cree sought  to  be  reviewed,  and  there  was 
no  abuse  of  such  discretion  in  giving  leave 
to  file,  conditioned  upon  the  furnishing  of 
the  indemnity  bond  which  was  thereafter 
executed. 

Aa  to  the  alleged  error  in  vacating  the 
decree  entered  in,  and  diamisaing,  the 
original  cauae. — In  the  court  below,  the 
allegation  attacking  the  jurisdiction  of  the 
court  over  the  original  cause  was  as  fol 
lows : 

"That  this  court  did  not  have  juris- 
diction of  the  original  cause  and  bill  of 
complaint,  for  the  reason  that,  according 
to  the  allegations  of  said  bill,  all  the  parties 
plaintiff  were  foreign  subjects,  and  all  the 
parties  defendant  were  citizens  of  Porto 
Rico,  there  being  no  citizen  of  the  United 
fitates  or  of  a  state  of  the  United  States  a 
party  defendant,  and  no  other  or  suflScient 
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ground  or  reason  for  the  jurisdiction  of  this 
court  is  in  the  said  original  bill  set  forth 
sufficient  to  give  this  court  jurisdiction  of 
the  said  cause." 

The  bill  in  the  main  cause  was  filed 
in  December,  1900.  At  that  time  the 
jurisdiction  of  the  court  below  was  fixed 
and  limited  by  §  34  of  the  act  of  Congress 
of  April  12,  1000  [31  Stat,  at  L.  84,  chap. 
101],  commonly  known  as  the  Foraker  act, 
which  established  civil  government  in  Porto 
Rico.  It  was  provided  in  the  section  that 
the  district  court  of  the  United  States  for 
Porto  Rico  "shall  have,  in  addition  to  the 
ordinary  jurisdiction  of  the  district  courts 
of  the  United  States,  jurisdiction  of  all 
cases  cognizant  in  the  circuit  courts  of  the 
United  States,  and  shall  proceed  therein  in 
the  same  manner  as  a  circuit  court."  That, 
in  view  of  the  parties  to  the  controversy, 
the  case  would  not  have  been  cognizable  in 
a  circuit  court  of  the  United  States,  ia 
obvious,  and  hence,  manifestly,  the  court 
below  was  without  jurisdiction  under  the  act 
of  1000.  It  is  urged,  however,  *that,  as  [SOS 
the  final  decree  in  the  main  cauae  was 
entered  in  June,  1001,  although  the  court 
was  clearly  without  jurisdiction  to  enter- 
tain the  cause  when  the  bill  was  filed,  as 
no  question  as  to  jurisdiction  had  been 
raised,  the  court  had  power  to  enter  the  de- 
cree by  virtue  of  the  3d  section  of  the  act 
of  March  2,  1001  (31  SUt.  at  L.  053,  chap. 
812),  reading  as  follows: 

"That  the  jurisdiction  of  the  district 
court  of  the  United  States  for  Porto  Rico  in 
civil  cases  shall,  in  addition  to  that  con- 
ferred by  the  act  of  April  twelfth,  nineteen 
hundred,  extend  to  and  embrace  contro- 
versies where  the  parties,  or  either  of  them, 
are  citizens  of  the  United  States,  or 
citizens  or  subjects  of  a  foreign  state  or 
states,  wherein  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  or  coats,  the 
sum  or  value  of  one  thousand  dollars." 

Pacific  R.  Co.  V.  Ketchum,  101  U.  S.  280, 
23  L.  ed.  032,  is  cited  as  authority  for  the 
proposition.  In  that  case,  however,  not 
only  was  no  objection  made  by  the  parties 
in  the  progress  of  the  cause  to  the  right  of 
the  court  to  proceed,  but  the  decree  when 
rendered  was  consented  to,  and  the  ruling 
was  that  although  "consent  cannot  give  the 
courts  of  the  United  States  jurisdiction,  it 
may  bind  the  parties  and  waive  previous 
errors,  if,  when  the  court  acts,  jurisdiction 
has  been  obtained."  A  brief  consideration, 
however,  of  the  circumstances  in  this  case, 
demonstrates  that  the  Ketchum  Case  is  not 
in  point.  The  last  appearance  of  the  de- 
fendants in  the  litigation  in  the  main  cauae 
was  on  January  31,  1001,  when  a  stipu- 
lation was  made  in  respect  to  the  time  for 
pleading  to  the  bill,  and,  of  course,  an  ex- 
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ertion  of  jurisdiction  by  the  court  was 
neitli^  invoked  by  the  defendants  nor  con- 
sented to  by  tliem  after  the  enactment  of 
the  amendatory  statute  of  1001.  Under 
such  circumstances  it  cannot  be  held  that 
the  defendants  were  estop.ped  from  availing 
of  the  objection  of  want  of  jurisdiction. 

The  additional  contention  is  made  that 
the  case  presented  by  the  bill  in  the  main 
cause  was  one  arising  under  the  laws  of 
the  United  States,  and  that  because  there- 
804]  of  jurisdiction  'existed,  irrespective  of 
the  want  of  citizenship  of  tlie  parties.  The 
argument  is  that  the  complainants,  in  their 
bill,  made  reference  to  the  provisions  of  an 
order  of  the  military  governor  of  Porto 
Rico  concerning  "suspension  of  payments," 
which,  if  given  proper  effect,  would  have 
prevented  the  accomplishment  of  the  fraud 
which  it  was  the  object  of  the  bill  to  prevent. 
This  order,  thus  referred  to,  it  is  said,  was, 
in  legal  effect,  a  law  of  tiie  United  States, 
and  the  reference  to  and  reliance  upon  its 
provisions  was  an  invoking  of  the  juris- 
diction of  the  court  on  the  Federal  ground 
that  the  case  was  one  arising  under  the  laws 
of  the  United  States.  In  our  opinion,  however, 
there  is  not  even  color  for  the  proposition 
that  the  bill  presented  a  controversy  aris- 
ing under  a  law  of  the  United  States,  even 
if  the  military  order  referred  to  be  treated 
as  a  law  of  the  United  States.  To  sustain 
such  a  contention  it  must  appear  that  a 
controversy  of  that  nature  was  called  to 
the  attention  of  the  lower  court  in  such  a 
way  as  to  invoke  its  action  thereon.  In 
other  words,  after  a  case  has  been  decided 
below,  parties  may  not,  for  the  purpose  of 
a  review  by  tliis  court,  attempt  to  inject 
a  Federal  question  into  the  cause  by  sug- 
gesting that  it  would  have  been  possible  by 
a  latitudinarian  construction  of  the  plead- 
ings to  suggest  that  a  riglit  under  the 
Constitution  or  a  law  of  the  United  States 
was  relied  upon.  And  of  course,  in  say- 
ing this,  we  must  not  be  understood  as  inti- 
mating that  the  assumed  Federal  question, 
even  if  it  had  been  called  to  the  attention 
of  the  court  below,  would  have  had  suf- 
ficient substantiality  to  have  been  the  basis 
for  jurisdiction. 

AflSrmed. 


105]  •€.  M.  PENDLETON,  Plff.  in  Err., 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  305-311.) 

Criminal  law  — self -crimination. 

1.  The  accused  cannot  claim  to  have  been 
eompelled  to  be  a  witness  against  himself, 
in  violation  of  the  Philippine  Islands  civil 
ft4  li.  ed. 


government  act  of  July  1,  1902  (32  Stat,  at 
L.  692,  chap.  13G9),  §  5,  because  of  the  de- 
nial of  a  motion  to  compel  the  provincial 
fiscal  to  return  a  statement  made  by  ac- 
cused in  ignorance  of  his  rights,  and  to  pro- 
hibit the  fiscal  from  using  the  statement, 
where  such  statement  was  not  afterwards 
used  in  any  way. 

[For  other  cases,  see  Criminal  Law,  III.  b, 
2.    in    Digest    Sup.    Ct.    1908.] 

Appeal  —  error  cured  In  Intermediate 
appellate  court. 

2.  The  error,  if  any,  committed  by  the 
court  of  first  instance,  when  determining  the 
;ruilt  or  innocence  of  accused,  in  considering 
the  latter's  failure  to  testify  in  his  own  be- 
half, is  not  available  on  a  writ  of  error  from 
the  Federal  Supreme  Court  to  the  supreme 
court  of  the  Philippine  Islands,  where  the 
latter  court,  iA  denying  a  motion  for  new 
trial  after  its  decision  reducing  the  sen- 
tence on  the  accused's  appeal,  stated  that  it 
did  not,  as  the  trial  court  did,  take  the  ac- 
cused's failure  to  testify  into  consideration. 
(Errors    cured    below,    prenernllv,    see    Appeal 

and  Error.  VIII.  k.  iu  Di^^est  Sup.  Ct.  1908.] 

Appeal  —  review  lu  criminal  ciine  — 
power  of  supreme  court  of  Philip- 
pine Islands. 

3.  The  supreme  court  of  the  Philippine 
Islands,  in  reviewing  the  judgment  of  the 
court  of  first  instance,  in  a  criminal  case, 
may  determine  for  itself  the  guilt  or  inno- 
cence of  the  defendant,  upon  the  proofs  pre- 
sented at  the  trial. 

[No.  53.] 

Argued    January   21,    1910.     Decided    Feb- 
ruary 21,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which  reduced  a  sentence  im]x>8ed  by  the 
Court  of  First  Instance  of  the  Province  of 
Cebu,  upon  a  conviction  for  murder.  Af- 
firmed. 

See  same  case  below,  7  Philippine,  457. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Jnmes  II.  Blount  and  Tfenry 
m,  Davis  argued  the  cause  and  filed  a 
brief  for  plaintifT  in  error. 

Assistant  Attorncv  General  Hu<i8e11  ar- 
gued  the  cause  and  filed  a  brief  for  defend- 
ant in  error. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Plaintiff  in  error  was  convicted  of  the 
crime  of  murder  in  the  court  of  first  in- 
stance of  the  province  of  Cebu,  Philippine 
Islands,  and  sentenced  to  twenty  years'  ine- 
prisonment,  which  was  reduced  to  seventeen 
years  by  the  supreme  court. 

The  assignments  of  error  are  as  follows: 

"1.  The  accused  has  been  compelled  to  be 
a  witness  against  himnelf,  in  violation  of 
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article  6  of  tba  Ikw  of  Congreis  of  Jul^  1,  ance    of    proof   whidi,   in   cmK    the   conrt 

1902.     [32   Stat,  at  L.  692,  chap.  1369.]  enould  give  it  full  crcdenoe,  would  eitabli^ 

"2.  The    fact   that    the    accused   did   not  the  guilt  ot  tlie  accused  beyond  all  reaaoD- 

ofTer  himself  as  a  witnesa  in  his  own  favor  able  doubt.    On  the  other  hand,  the  defense 

has  been  used  to  his  prejudice,  in  violation  has  presented  very  little  direct  proof;   the 

of  his  right  to  remain  silent  until  his  guilt  accused  did  not  use  his  right  to  testify  in 

be   established   by   the   evidence   beyond   a  bis  own  favor,  «ud  no  eyewitneaa  has  testi- 

reasonable  doubt.  fled   favorably   to   bim.      The   defense   has 

S07]     *"3.  Tlie  evidence  does  not  show  the  practically    limited   itself   to   insisting   on: 

guilt  of  accused  of  the  crime   imputed   to  (1)  Alleged  contradictions  between  the  t»- 

him  beyond  a  reasonable  doubt."  rious  witnesses  of  the  prosecution  relating 

The  argument  to  support  the  first  assign-  to  the  details  ot  identical  facts  or  happen- 
ment  of  error  is  not  very  tangible.  It  is  ings  related  by  tliem.  (2)  Histalces  which 
based  upon  an  aflidavit  of  defendant  that  they  claim  to  be  essential,  in  the  testimoqy 
he  was  subpcenaed  as  a  witness,  and  obeyed  of  the  witnesses  for  the  prosecution  with  re- 
by  going  to  the  fiscal's,  where  he  answered  spect  to  distancea  and  relative  positions  of 
questions  put  to  him  without  knowing  that  persons  and  objects  connected  with  the  case. 
he  had  a  right  to  refuse,  or  being  notified  (3)  The  expert  testimony  of  two  physicians 
that  he  had  such  right,  and  not  knowing  that  the  deceased  could  not  have  died  *■ 
that  "the  object  of  securing  his  statement  tbe  result  of  a  wound  received  in  the  man- 
was  in  order  to  search  for  proof  against  ner  stated  by  tbe  witnesses  for  the  proM- 
him."      The   aHidavit   also   states    that    he  cut  ion." 

was  not  represented  by  counsel,  and  did  An  analysis  of  thia  language  ia  made  \)j 
not  know  that  he  had  a  right  to  consult  a  counsel,  and  its  relation  to  the  general  etiar- 
lawyer.  Motion  was  made,  presumably  acter  of  the  evidence  is  discussed,  and  tbe 
based  on  the  affidavit,  for  an  order  to  tlie  conclusion  deduced  that  the  trial  court 
fbcal  to  return  to  the  defendant  the  state-  urged  three  arguments  to  sustain  its  judg- 
ment, together  with  all  copies  of  the  same,  ment:  "First,  paucity  of  proof  In  behalf 
and  that  the  fiscal  be  prohibited  from  using  of  the  defendant.  Second,  hia  failure  to 
tbe  statement  in  any  manner  whatever,  testify  in  bis  own  favor.  Third,  bis  failnrv 
Nothing  seems  to  have  been  done  with  that  to  get  any  eyewitness  to  the  shooting,  to 
motion,  and  subsequently  it  was  repeated  rebut  evidence  of  the  Filipinos  who  claim 
and  denied  on  the  ground  "that  it  was  not  to  have  been  eyewitnesses."  And  to  thia 
a  proper  time  to  make  such  motion,  as  the  summary,  which,  it  is  urged,  demonstratea 
court  could  not  then  decide  on  the  admissi-  that  the  trial  court  considered  in  determin- 
bility  of  proofs  which  had  not  yet  been  ing  the  guilt  of  defendant,  that  be  failed 
offered  in  the  cause."  An  exception  was  ^^  take  the  stand  in  bis  own  behalf,  there 
entered.  jg  g^ded  the  comment  of  the  supreme  court 

It  i.  not  contended  tb«t  the  .MeBenl  ^,  „,,  [,|,„j,  ,„  |^,  ,„,„  „,  ,i,  ,„  „ 

wu  .flermrd.  iiwd  i.  .»y  -"?;'"'  "■•  „tt„,  i,  denjtae  ■  "■«■»  I"  •  -•»  "•!. 

action  ot  the  court  is  urged  nevertheless  aa  ,,       ..      ...  ,   .,.     _.        tt.^_   «i 

an  error  "so  grave  and  sS  material."  to  use  ^""  ""  .'^''"•?'>  "^.  *V  ,    T 

counsel's  words,  "as  to  call  for  a  new  trial."  *"'   «>ns,derat.on   of  the   c«ie   in   the   su- 

The  argument  to  support  it  is  based  on  P™"*  ™'"^.  ""■  MS'r">'"t  of  error  bawd 

suppositions  of  what  might  have  been  done,  «>  ^^'  P"'"*  ""  ""*«■     ^^  ""  ""*^  '« 

and  the  potency  of  the  statement  in  the  the  first  time  in  what  U  styled,  "Exception 

hands  of  the   prosecuting   oflicer.     "It   left  to  the  ■Judgment,  and  Motion  for  a  [»0t 

the  defendant  open,  it  is  said,  to  the  fire  New  Trial,"   in   which   be  excepted   to   the 

of  a  mssked  battery."    But  the  law  has  no  judgment   rendered  by   tlte   supreme   cour^ 

measure  to  apply  to  such  a  situation.    De-  and  prayed  that  it  be  aet  aside  and  a  new 

fendant    was    certninly    not    disabled    from  trial  granted  bim.    I1ie  reaoona  given  were 

telling  the  truth  in  other  statements  if  be  m  follows: 

wished  to  make  tliem,  and  to  be  able  not        ■'!_  xbe  defendant  has  been  compelled  to 

to  tell  the  truth  can  hardly  be  urged  as  a  testify  against  himself,  in  vioIaUon  of  »rt. 

legal  and  constitutional  right.     The  assign-  g  ^f  y,,  ^„  ^j  Congress  ol  July  1,  VtOt, 

ment  of  error,  therefore,  is  not  well  Uken.  j^  ^^^  following  manner: 

Tlie  second  BBspment  of  error  IS  that  the        .  ^;        ,j,„t,        „,   th, 

SOS]  fact  that  the  'defendant  did  not  offer  ,  ,  ^  .   .   '._  .  ^,  _  ....  " , 

huTsilf  as  a  witness  was  used  against  him.  7''*  "','"^1"','' "  '"  ^\^^^  "^S*^ 
iT-upport  this  contention,  certain  remarks  «*  »rtKle  16  of  the  general  order..  No.  M, 
of  the  judge  of  the  trial  court  in  delivering  d'^  not  testify  in  the  court  of  Brat  tn- 
sentence  upon  the  defendant  are  quoted.  The  sUnce,  and  said  court,  in  its  judgment,  ma- 
court  said:  sidered  this   circumstance  aa  prejudicial  t« 

"The  prosecution  has  presented  an  abund  the  defendant;  and  the  attorney  general  ad- 
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duced  the  same  circumstance  in  his  brief  in 
this  court  in  the  following  words: 

'"No  direct  proof  was  presented  by  the 
defense  to  contradict  the  facts  stated  by 
the  witnesses  for  the  prosecution;  nor  did 
the  defendant  himself  testify  in  his  own 
favor  to  deny  the  grave  crime  with  which 
he  is  charged.' 

"And  to  overcome,  as  far  as  possible,  the 
eflfect  of  this  illegal  procedure  so  prejudicial 
to  the  accused,  his  counsel  in  this  court, 
speaking  in  his  name,  felt  himself  obliged 
to  state  to  the  court  that  the  defendant 
did  not  go  on  the  witness  stand  because 
he  did  not  remember  anything  about  the 
occurrence;  which  circumstance  was  consid- 
ered by  the  court  as  a  fact  prejudicial  to  the 
defendant  and  appellant  in  the  following 
words: 

"The  defendant,  a  lieutenant  of  constab- 
ulary, in  command  at  the  Parian  barracks 
at  Cebu,  being  intoxicated,  borrowed  a 
earromata,  which  was  without  lights,  from 
a  friend,  and  was  found  wandering  about 
the  streets  therein  by  a  municipal  police- 
man named  Almonte,  who,  at  his  request, 
drove  him  to  the  barracks.  As  to  subse- 
quent occurrences,  we  have  not  the  benefit 
of  his  recollection,  and  must  rely  on  the 
testimony  of  the  witnesses  for  the  prosecu- 
tion and  the  circumstances  of  the  case.' " 

To  which  it  was  replied: 
SIO]  '"The  court  having  heard  the  petition 
of  Attorney  Kincaid,  praying  for  a  new  trial 
of  case  No.  3176,  the  United  States  v.  Pen- 
dleton, in  which  a  decision  was  rendered 
by  this  court  on  the  9th  of  the  present 
month  of  February,  1907,  said  that  al- 
though the  fact  that  the  defendant  de- 
clined or  failed  to  testffy  as  a  witness  was 
taken  into  consideration  by  the  court  of 
first  instance,  this  court,  in  deciding  the 
cause,  did  not  take  said  fact  into  considera- 
tion, but  rendered  the  decision  in  accord- 
ance with  the  proofs  presented  at  the  trial, 
and  therefore  the  new  trial  solicited  is  de- 
nied." 

Defendant  puts  aside  the  disclaimer  of  the 
supreme  court  as  unimportant  in  an  argu- 
ment which  is  certainly  difficult  to  repre- 
sent if  not  to  follow.  He  appealed  to  the 
supreme  court  to  review  the  judgment  of 
the  lower  court.  He  made  a  motion  for  a 
new  trial  in  the  supreme  court,  and  that 
being  denied,  he  now  urges,  not  error  com- 
mitted in  the  supreme  court,  but  error  com- 
mitted in  the  trial  court.  This  is  worked 
out  and  attempted  to  be  justified  by  an  ar- 
gument that,  it  may  be,  we  do  not  under- 
stand. It  is  said  that  the  supreme  court 
misapprehended  the  "function  conferred 
upon  it  by  Congress  and  the  Philippine 
Commission  in  relation  to  reviewing  the  de- 
cisions of  courts  of  first  instance."  That  it 
54  Jj.  ed. 


seemed  to  be  of  opinion  that  it  had  "the 
same  authority  in  this  regard  as  was  pos- 
sessed by  its  Spanish  predecessor,  the  au- 
diencia,"  and  "passed  on  the  decision  of  the 
court  below  about  as  a  reviewing  court 
would  pass  on  an  equity  proceeding  upon 
written  testimony  submitted  by  affidavits 
and  interrogatory  depositions."  And  by  do- 
ing BO,  counsel  further  urge  that  the  su- 
preme court  did  not  have  before  it  what 
they  describe  as  "the  supremely  human  ele- 
ment,— the  appearance  of  the  witnesses  and 
their  manner  on  the  stand,  etc.,"  and,  not 
having  such  element,  could  not  judge  of  the 
effect  of  the  evidence  independently  of  the 
silence  of  the  defendant,  and  could  not  de- 
termine, therefore,  how  much  the  error  of 
the  trial  court,  in  considering  such  silence, 
controlled  its  judgment.  The  answer  is  that 
the  supreme  court  had  the  power  *to[811 
review  the  case  and  consider  all  that  was 
necessary  to  the  exercise  of  such  power. 
That  power  was  invoked  by  defendant,  and 
he  secured  from  its  exercise  a  reduction  of 
three  years  in  his  sentence.  And  Trono  v. 
United  States,  109  U.  S.  621,  50  L.  ed.  202, 
26  Sup.  Ct.  Rep.  121,  4  A.  &  E.  Ann.  Cas. 
773,  may  be  cited  as  an  answer  to  the  con- 
tention. In  that  case  the  power  of  review 
which  the  supreme  court  possessed  over  the 
judgment  of  the  trial  court  was  exerted  to 
the  extent  of  reversing  a  judgment  and  sen- 
tence for  assault,  and  rendering  a  judgment 
for  homicide.  Trono  v.  United  States 
needs  very  little  comment.  It  declares  the 
relation  of  the  courts  and  the  scheme  of 
procedure  existing  in  the  Philippine  Islands, 
and  brings  the  case  at  bar  to  the  simple 
proposition,  when  stripped  of  ingenious  sug- 
gestions,  that  an  error  which  was  made  (if 
error  was  made,  of  which  we  express  no 
opinion)  at  the  trial  in  the  court  of  first 
instance,  and  which  was  not  repeated  in 
the  supreme  court,  is  not  a  ground  of  legal 
complaint. 

The  third  assignment  of  error  is  not  dis- 
cussed by  counsel.  It  is,  however,  mani* 
festly  without  merit. 

Judgment  affirmed. 

Mr.  Justice  Harlan  dissents. 


MRS.  ANNIE  B.  PENMAN,  Petitioner, 

V. 

ST.  PAUL  FIRE  &  MARINE  INSURANCE 

CX)MPANY. 

(See  S.  C.  Reporter's  ed.  311-322.) 

Fire  Insurance  —  oonditlon  against 
keeping  exploslyes  —  blasting  powder 
—  ejusdem  generis. 

1.  Blasting  powder,  although  it  may  be 
a  less  dangerous  explosive  than  dynamite  or 

4»S 


SuPBEME  Court  of  the  United  States.  Oct.  Term, 

gunpowder,  is  none  the  less  included  in  the  Caldwell  v.  Fire  Asso.  of  Philadelphia,  177 

words,  "or  other  explosives,"  as  used  in  a  Pa.  492,  35  Atl.  612;   Davis  v.  Fireman's 

condition  avoiding  a  policy  of  fire  insurance  Fund  Ins.  Co.  5  Pa,  Super.  Ct  612:  Phila- 

if  there  be  kept,  used,  or  allowed  on  the  ^elphia  Tool  Co.  v.  British  American  Assur. 

premises,  benzm,  benzole,   dynamite,  ether,  r^    iqo  i>„    oia    in   a,«    c*    -n^^    kimi    m 

fireworks,  gasolene,  Greek  fire,  gunpowder,  9^1  ^^?  ^^'  ^f;  ^J  A°);  St.  Rep.  690,  19 

naphtha,  nitroglycerin,  or  other  explosives.  ^^^'   ^7;    Peoples   Ins.   Co.  v.   Spencer,   53 

(For  other  cases,  see  Insurance,  281-284,  in  P*-  353,  91   Am.   Dec.   217;   Humphreys  v. 

Digest  Sup.  Ct.  1908.1  National  Ben.  Asso.  139  Pa.  204,  11  L.R.A. 

Insurance  —  waiver     of     condition  —  534    20  Atl.  1047. 

knouleclgc  or  acts  of  agent.  Evidence  is  admissible  to  show  the  under- 

2.  A  condition  avoiding  a  policy  of  fire  ,^^.           ^  intentions  of  the  parties,  and 

insurance    if   blasting   powder    be    kept   on  ^,           ®                   x  j  xi           xi      ^  xi.  \- 

tlie  premises  is  not  waived  because  the  in-  ^^^  customs  connected  therewith  at  the  time 

surer's    agent   knew   that    the   building   in-  ^^^  insurance  was  contracted, 

sured  was  to  be  occupied  by  miners,  whose  Graybill  v.  Penn  Twp.  Mut.  F.  Ins.  Asso. 

custom  it  was  to  keep  blasting  powder  in  170  Pa.  75,  29  L.R.A.  55,  50  Am.  St.  Rep. 

their   homes,   and   for  that   reason  charged  747,  32  Atl.  032;  Lancaster  Silver  Plate  C<». 

more  than  the  usual  rate,  where  the  policy  v.  National  F.  Ins.  Co.  170  Pa.  151,  32  Atl. 

guards  against  any  acts  of  waiver  or  change  613;  Western  &  A.  Pipe  Lines  v.  Home  Ins. 

of    Its    conditions   by    Pjoviding   that    such  ^  345  p^  34^,  27  Am.  St.  Rep.  703,  22  Atl. 

waiver  or  change,  to  be  effective,  shall  be  ««-     tt  i_          ui   1    1  1  1  •     x     1        r»      ni 

written  upon,  or  Attached  to,  the  policy.  ^^^^^^L   \  ^^"^  ^^''^Sol*  ^//f*  ^""V^^ 

[For   other  cnses.    see    Insurance.    VII.   a.    in  Pa.  107,  100  Am.  Dec.  021;   Pittsburg  Ins. 

Digest  Sup.  Ct.   1008.]  Co.  v.  Frazee,  107  Pa.  521;  Lutz  v.  Royal 

Ins.  Co.  205  Pa.  102,  54  Atl.  721;  McKees- 

L^®-  ®7.]  p^jrt  I^^jjIj   Co  y  Ben  Franklin  Ins.  Co.  173 

Pa,  53,  34  Atl.  10;  Bentlev  v.  Lumbermen's 

Argued  January  7  and  10,  1910.     Decided  j^g  ^o.  191  Pa.  280,  43  Atl.  209;  McCaffrey 

February  21,  1910.  ^    Knights  &  Ladies  of  Columbia,  213  Pa. 

ON   WRIT   of  Certiorari    to   the   United  ^y,^*^,,^  ^  p^U^y  of  insurance  is  susceptible, 

States  Circuit  Court  of  Apijeals  for  the  .vithout    violence,    of    two    interpretations. 

Third  Circuit,  to  review  a  judgment  which  ^^^^^  ^.j^j^ij  jg  n.ost  favorable  to  the  insured 

reversed  a  judgment  of  the  Circuit  Court  for  gj^^uld  be  adopteil. 

the   Western    District   of    Pennsylvania,    in  Teutonia  F.  Ins.  Co.  v.  Mund,  102  Pa.  95: 

favor  of  plaintiff  in  an  action  on  a  policy  ^q  ^,„    ^  ^iig.  Enc.  Law,  pp.  862,  803;  17 

of  fire  insurance     Affirmed  ^^    ^  K„^,    Knc.  Law.  p.  25;   Higgins  v. 

See  same  case  below,  81  C.  C.  A.  151,  151  gagleton,  13  Misc.  223,  34  N.  Y.  Supp.  225: 

^^/u     .  \             .  .  .  .     .t.  O'Neil  V.  Van  Tassel,  137  N.  Y.  297,  33  X. 

The  facts  are  stated  m  the  opinion.  ^    3^4.   ^^ee  v.  Bristol.  12  Misc.  1,  60  N. 

Mr.  A.  J.  Trnltt  argued  the  cause,  and,  Y.  S.  R.  518,  33  N.  Y.  Supp.  19;  Hammcr- 

with  Messrs.  Frederic  D.  McKenney  and  B.  quist  v.  Swensson,  44  111.  App.  627. 

M.  Clark,  filed  a  brief  for  petitioner:  Facts  of  public  notoriety  relating  to  the 

This   action    is  governed   by   the   law   of  subject  of  a  contract  must  be  presumed  to 

Pennsylvania.     *  have  been  know*n  to  the  parties  at  the  time 

22  Am.  &  Eng.  Enc.  Law,  pp.  1349,  1350:  of  making  the  contract,  and  the  language 

Mann  v.  Salsberg,  17  Pa.  Super.  Ct.  280;  used  must  be  construed  with  reference  to 

Musser  v.   Stauffer,   192   Pa.   398,   43   Atl.  such  facts. 

1018.  Woodruff    v.    Woodruff,    52    N.    Y.    53; 

The  knowledge  and  act  of  an  insurance  McMillin  v.  Titus,  222  Pa.  500,  72  Atl.  240. 
company's  local  agent,  connected  with  the  The  burden  is  on  the  insurance  company 
placing  of  a  risk,  is  the  knowledge  and  act  to  prove  the  existence  of  the  condition  and 
of  the  company  itself.  its  violation. 
16  Am.  &  Eng.  Enc.  Law,  p.  955;  Dough- 

NofE.— As    to    liability    of    insurer    for  ^^ty  v.  Pacific  Mut.  L.  Ins.  Co.  154  Pa.  386, 

loss  caused  by  explosion — see  note  to  Heiier  .,-  "^^  .•    -«q 

V.  Northwestern  Nat.  Ins.  Co.  19  L.R.A.  594.  ^^  J^^^-  *f^'   ^              .             ^    •  ^.     . 

On  the  power  of  agents  to  bind  insurer  by  ^  P*''"^  waiver  by  an  agent  of  the  insurer 

oral  waiver  or  estoppel  in  pais  as  to  for-  o^  »  condition  of  the  policy  is  binding  on 

feiture  occurring  after   issuance  of  policy  the  insurer. 

and  before  loss,  under  policies  of  insurance  Coursin  v.  Pennsylvania  Ins.  Co.  46  Pa. 

requiring  consent  or  waiver  to  he  in  writ-  323;  McFarland  v.  Kittanning  Ins.  Co.  134 

ing— see  note  to  Industrial  Mut.  Indemnity  pa.  690,  19  Am.  St.  Rep.  723,  19  Atl.  796. 

^X^*  P^™P«J»»  i®  L.R.A.(N.S.)   1064.  j^^  burden  was  on  the  insurance  company 

On  the  effect  of  a  nonwaiver  agreement  .     .i.^,„  *u«4.  vi..-^-              j          i.»  1. 

on  conditions  existing  at  inception  of  insur-  ^/*»^^  ^^*^  ^^*"*:"?  P^^^^'*;  ^^'^^  ^aa 

ance  policy— see  note  to  Clrah  v.  Insurance  ^^^  among  the  prohibited  articles  named  in 

Co.  of  N.  A.  13  I^R.A.(N.S.)  826.  the  condition,  was  of  the  same  nature,  as 

#94  Sl«  V.  S. 


1900.                               Penman  v.  St.  Paul  F.  &  M.  Ins.  Co.  814-316 

dangerous  and  inflammable,  as  dynamite  and  Mr.  Justice  McKenna  delivered  the  opin- 

gunpowder;  and,  if  the  same  as  gunpowder,  ion  of  the  court: 

that  a  quantity  in  excess  of  26  pounds  was  This  is  an  action  to  recover  the  sum  of 
kept  on  the  premises.  $2,600,  with  interest,  upon  a  fire  insuranee 
Hears  v.  Humboldt  Ins.  Co.  92  Pa.  19,  policy  for  the  value  of  a  building  destroyed 
37  Am.  Rep.  647;  Wood  v.  North  Western  *by  fire.  The  action  was  brought  in  [815 
Ins.  Co.  46  N.  Y.  421.  ^^^  court  of  common  pleas  of  Jefferson  coun- 
General  words  following  an  enumeration  ty,  Pennsylvania,  and  by  the  insurance  com- 
of  particulars  are  to  have  their  generality  pany»  the  respondent  herein,  removed  to  the 
limited  by  reference  to  the  preceding  partic-  t^nited  States  court  for  the  western  dis- 
ular  enumeration,  and  to  be  construed  as  trict  of  Pennsylvania, 
including  only  all  other  articles  of  the  like  Plaintiff's  statement,  to  use  the  local 
nature  and  quality.  n»"™e  ^^^  ^^^^  pleading,  alleged  a  contract  of 
Sandiman  v.  Breach,  7  Barn.  &  C.  100;  insurance  whereby  the  insurance  company 
Rooke  V.  Kensington,  2  Kay  &  J.  763,  14  insured,  for  the  term  of  three  years,  against 
Eng.  Rul.  Cas.  723;  Alabama  v.  Montague,  <*Jrect  loss  by  fire,  "a  two-story  shingle- 
117  U.  8.  602,  29  L.  ed.  1000,  6  Sup.  Ct.  ^^^^^  building,  28  x  96,  and  additions," 
Rep.  911;  United  States  v.  1150 J  Pounds  of  «*«.,  to  be  occupied  by  tenants  as  dwelling!. 
Celluloid,  27  C.  C.  A.  231,  54  U.  S.  App.  and  situated  in  Punxsutawney,  Jefferson 
273,  82  Fed.  627;  Newport  News  &  M.  Val-  county,  Pennsylvania.  Payment  of  the 
ley  Co.  V.  United  States,  9  C.  C.  A.  579,  premium  and  charges  was  alleged,  also  the 
22  U.  S.  App.  145,  61  Fed.  488;  Crystal  total  loss  of  the  building  by  fire.  A  copy  of 
Spring  Distillery  Co.  v.  Cox,  1  C.  C.  A.  ^^®  VO^^^Y  was  attached  to  the  sUtement 
386,  6  U.  S.  App.  42,  49  Fed.  555;  Erwin  v.  and  made  a  part  of  it.  The  policy  con- 
Jersey  City,  60  N.  J.  L.  145,  64  Am.  St.  tained  the  following  covenant: 
Rep.  684,  37  Atl.  732;  Livermore  v.  Camden  "'^'^^  entire  policy,  unless  otherwise  pro- 
County,  29  N.  J.  L.  2i- ;  King  v.  Thompson,  ^ided  by  agreement  indorsed  thereon  or  add- 
87  Pa.  369,  30  Am.  Rep.  364;  Renick  v.  ^  hereU),  shall  be  void  ...  if  (any 
Boyd,  99  Pa.  555,  44  Am.  Rep.  124;  Pardee's  ^^S^  ^r  custom  of  trade  or  manufacture  to 
Appeal,  100  Pa.  412;  Bucher  v.  Com.  103  ^^^  contrary  notwithstanding)  there  be 
Pa.  628  kept,  used,  or  allowed  on  the  above-described 

premises,  benzin,   benzole,  dynamite,  ether, 

Mr.    William    D.    Mitchell    argued    the  fireworks,  gasolene,  Greek  fire,  gunpowder, 

cause,  and,  with  Alcssrs.  W.  K.  Jennings,  exceeding   26    lbs.     in    quantity,    naphtha, 

Jared  How,  Pierce  Butler,  and  George  Hoke,  nitroglycerin,  or  other  explosives." 

filed  a  brief  for  respondent:  Tlie  policy  also  contained  the  following 

The    only    interpretation    of    which    this  covenant: 
policy  is  susceptible  is  that  blasting  powder  «*xhis  policy  is  made  and  accepted  sub- 
Waa  an  article  included  within   the  words  ject  to  the  foregoing  stipulations  and  con- 
bother  explosives,"  and  was  intended  to  be  ditions,  together  with  such  other  provisions, 
prohibited  unless  a  permit  to  use  or  keep  agreements,    or   conditions   as   may   be   in- 
it  was  indorsed  on  or  added  to  the  written  dorsed  hereon  or  added  hereto,  and  no  officer, 
Contract.  agent,  or  other  representative  of  this  com- 
Renick  v.  Boyd,  99  Pa.  656,  44  Am.  Rep.  pany  shall  have  power  to  waive  any  provi- 
J24;  Century  Diet.  Explosive;  Lutz  v.  Royal  sion  or  condition  of  this  policy  except  such 
Ins.  Co.  206  Pa.  169,  64  Atl.  721;  United  as,  by  the  terms  of  this  policy,  may  be  the 
l-ife,  F.   &  M.   Ins.   Co.  v.   Foote,  22  Ohio  subject    of   agreement,    indorsed    hereon   or 
^t.  340,  10  Am.  Rep.  736;  Heron  v.  Phcenix  added  hereto,  and  as  to  such  provisions  and 
^ut.  F.  Ins.  Co.  180  Pa.  257,  36  L.R.A.  617,  conditions  no  officer,  agent,  or  representa- 
^7  Am.  St.  Rep.  638,  36  Atl.  740.  tive  shall  have  such  power,  or  be  deemed  or 
Extrinsic  or  parol  evidence  was  not  ad-  ^^^^  to  have  waived  such  provisions  or  con- 
^Hissible  to  alter  the  meaning  of  the  con-  ditions  unless  such  waiver,  if  any,  shall  be 
"^ract  as  written  written  upon  or  attached  hereto;  nor  shall 
Northern  Assur.  Co.  v.  Grand  View  Bldg.  1^"^   privilege   or   permission   affecting   the 

^sso.  183  U.  S.  308,  46  L.  ed.  213,  22  Sup.  '"«"'-«"<^f    ""^^^l-    t»^>«    P<>  »<^y    ^^^\ot    be 

«*«!.   n        •■««                  '  claimed  by  the  insured  unless  so  written  or 

C!t.  Rep.  133.  attached  " 

If  this  contract  did  not  express  the  real  ^^he  case  was  tried  to  a  jury  and  [81« 

intention  of  the  parties  as  it  was  written,  rosnlted  in  the  verdict  for  the  plaintiff,  upon 

the  remedy  of  the  petitioner  was  to  seek  its  ^hich  judgment  was  duly  entered.     A  mo- 

I'efonnation  in  equity.  tion  for  a  new  trial  was  denied.    The  judg- 

Northem  Assur.  Co.  v.  Grand  View  Bldg.  ment  was  reversed  by  the  circuit  court  of 

kaao,  203  U.  S.  106,  61  L.  ed.  109,  27  Sup.  appeals.     81    C.  C.  A.   161,   161    Fed.  961. 

Ct  Rep.  27.  This  writ  of  certiorari  was  then  allowed. 
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The  question  in  the  case  is  the  effect  of 
the  covenants  which  we  have  quoted.  It 
was  raised  in  the  circuit  court  by  objection 
to  certain  testimony,  which  was  admitted, 
and  the  denial  of  certain  instructions  which 
were  requested. 

The  property  is  situated  in  the  coal  min- 
ing regions  of  Pennsylvania,  and  the  testi- 
mony shows  that  an  explosion  preceded  or 
was  coincident  with  the  fire  as  its  cause  or 
effect.  Indeed,  it  seems  to  be  clear  that 
the  explosion  was  caused  by  one  of  the  ten- 
ants throwing  lighted  "squibs"  in  the  air 
"for  fun."  And  there  was  testimony  that 
it  was  the  custom  of  miners  to  keep  more  or 
less  blasting  powder  in  their  dwellings.  The 
custom  seems  to  have  arisen  on  account  of  a 
law  of  Pennsylvania  which  provides  that 
"no  powder  or  high  explosive  shall  be  stored 
in  any  mine,  and  no  more  of  either  article 
shall  be  taken  into  the  mine  at  any  one 
time  than  is  required  in  any  one  shift  unless 
the  quantity  be  less  than  6  pounds."  [3 
Purdon's  Dig.  13th  ed.  p.  2502.] 

In  supplement  to  this  testimony  the  cir- 
cuit court  admitted,  over  the  objection  of 
the  company,  the  testimony  of  the  agent 
who  placed  the  insurance  upon  the  prop- 
erty, to  the  effect  that  he  had  taken  con- 
siderable risks  as  agent  for  defendant  com- 
pany on  miners'  dwellings;  that  he  knew 
of  the  custom  of  miners  to  keep  blasting 
powder  in  their  dwellings;  that  he  ^new 
that  the  building  insured  was  in  seven  com- 
partments, "seven  miners*  dwellings,"  to 
be  occupied  by  seven  different  families,  and 
that  he  "increased  the  rate  by^  reason  of  the 
fact  that  this  building  was  to  be  occupied  by 
miners,  and  having  knowledge  that  they  kept 
more  or  less  blasting  powder  about  their 
dwellings."  And  he  also  testified  that,  after 
he  had  placed  the  risk,  the  special  agent  of 
the  company  went  with  him,  looked  at  the 
risk,  nnd  said  it  was  satisfactory,  after 
817]  'having  made  inquiry  as  to  the  rate. 
He  expressed  the  increase  in  percentage  as 
"one  and  a  quarter  for  one  year,  or  two  and 
a  half  for  two  years."  He  also  charged  an 
extra  premium  for  finishing. 

He  increased  the  premium,  he  further  tes- 
tified, because  he  "thought  it  was  going  to  be 
occupied  by  coal  miners,"  and  "because  there 
was  seven  of  them."  The  increase  was  from 
1V4  per  cent  to  2^^  per  cent,  but  he  did  not 
know  what  he  would  have  charged  if  the 
building  had  not  been  for  coal  miners.  And 
further,  that  he  was  not  told  that  the  build- 
ing was  to  be  occupied  by  coal  miners,  he 
knew  that  from  his  experience  in  the  busi- 
ness. Mrs.  Penman  did  not  tell  him,  nor 
did  he  tell  her  that  he  had  increased  the 
rate  because  she  might  possibly  have  it  oc- 
cupied by  miners,  but  he  told  the  special 
agent  of  the  company  "that  that  entered  in- 
4»6 


to  the  calculations."  He  did  not  report  it 
on  the  form,  because  it  was  not  his  custom 
to  do  so.  To  the  question  whether  it  was 
special  business  he  was  "performing,  rather 
than  acting  for  the  company,"  he  answered, 
"Yes." 

The  policy  recited  that  the  building  in- 
sured was  "in  process  of  erection,  with  privi- 
lege to  finish  and  to  be  occupied  by  tenants 
as  dwellings,"  and  that  "in  consideration  of 
the  extra  premium  of  three  and  90-100  dol- 
lars ($3.90)  thirty  days'  permission  is  here- 
by granted  to  finish  the  building."  There 
was  evidence  showing  that  blasting  powder 
is  a  lower  degree  of  explosive  than  gun- 
powder or  dynamite,  and  that  the  latter  ia 
a  higher  degree  than  gunpowder. 

In  view  of  this  testimony,  the  circuit 
court  decided,  as  it  said,  that  though  or- 
dinarily it  was  "the  duty  of  a  court  to  con- 
strue a  written  instrument,  and  instruct 
the  jury  what  its  terms  meant,"  he  would 
leave  to  the  jury  "as  a  question  of  fact" 
for  it  "to  determine,  whether,  under  the 
evidence  and  the  facts  proven  here,  blasting 
powder"  was  "included  in  the  term  'other 
explosives.'"  Entertaining  that  view,  the 
court  refused  to  instruct  the  jury,  as  re- 
quested by  the  company,  "that,  under  the 
evidence,  the  verdict  should  be  for  the 
♦defendant."  The  court  refused  other  [818 
requests  which  were  based  on  the  control- 
ling effect  of  the  policy. 

In  passing  upon  the  motion  for  a  new 
trial,  the  circuit  court  reasserted  the  view 
that  it  was  for  the  jury  to  "determine 
whether  blasting  powder  was  one  of  the 
prohibited  articles  which  were  to  invalidate 
the  policy."  The  court  observed:  "It  wae 
contended  by  one  side  that  it  was  embraced 
under  the  term  'other  explosives;'  by  the 
other,  that  it  was  not."  The  court  further 
said:  "While,  of  course,  blasting  powder  is 
an  explosive,  and  is  therefore  covered  bj 
the  generic  term  'other  explosives,'  yet  the 
fact  that  other  explosives  of  the  general 
character  of  blasting  powder,  and  those  of 
a  much  more  dangerous  character  thui 
blasting  powder,  to  wit,  dynamite  and  gu&» 
powder,  of  which  20  and  5  pounds  were  per* 
mitted,  were  specified,  it  was  contended  that 
the  expressed  mention  of  these  more  danger- 
ous powders  evidenced  an  intent  not  to  cover 
the  less  dangerous  article  of  blasting  powder 
under  the  general  term  'other  explosivea.' " 
To  the  last  contention,  the  court,  as  we 
have  seen,  yielded,  and  rejected  the  caae  of 
Northern  Assur.  Co.  y.  Grand  View  Bldg. 
Asso.  183  U.  S.  308,  46  L.  ed.  213,  22  Sup. 
Ct.  Rep.  133,  as  not  decisive,  by  saying 
that  "in  that  case  there  was  no  question  as 
to  what  the  policy  provided ;  in  the  present* 
the  crucial  question  was  as  to  what  the 

118  U.  8. 
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policy  in  question  covered  by  the  term  'other 
explosives.' " 

The  majority  of  the  circuit  court  of  ap- 
peals took  another  view.  It  found  nothing 
obscure  in  the  language  of  the  policy,  and 
nothing,  therefore,  to  excuse  the  circuit 
court  from  exercising  the  duty  of  constru- 
ing it.  Answering  the  contention  that  the 
words  "or  other  explosives"  should  not  be 
held  to  include  explosives  of  lower  power 
than  gunpowder  or  dynamite,  it  was  said: 
"Such  an  application  of  the  maxim  noacitur 
a  sociis  is  too  narrow." 

It  was  pointed  out  that  the  enumeration 
of  explosives  included  other  explosives  than 
gunpowder  and  blasting  powder,  and  that 
there  was  nothing  in  the  record 'to  show 
their  relative  degrees  of  power,  nor  whether 
819]  they  or  any  of  them  were  *of  less  ex- 
plosive power  than  g»jnpowder  or  dynamite. 
Their  relative  power,  it  was  said,  was  not  a 
matter  of  common  knowledge,   and   if  the 
general  words  "or  other  explosives"  were  to 
be  or  could  be  limited  by  such  relation  or 
their  relation  to  blasting  powder,  the  burden 
was  upon  the  plaintiff  to  show  it,  as  those 
words,  "in  their  literal  and  natural  mean- 
ing,  included  blasting    powder."      It    was 
hence  concluded   that  "to  hold,  under   the 
present  proofs,  that  the  general  words  'or 
other    explosives'   do   not    include   blasting 
powder,  merely  because  it  is  a  less  danger- 
ous explosive  than  dynamite  or  gunpowder, 
^vhen  it  may  be  more  dangerous  than  Greek 
Qre,    benzin,    benzole,    ether,    gasolene,    or 
Kiaphtha,  is  virtually  to  decide  arbitrarily 
^hat  no  meaning  or  effect  shall  be  given  to 
^he  general  words.    We  are  satisfied  that 
^his  cannot  be  done,  and  that,  as  the  proofs 
9tand,  the  general  words   include  blasting 
powder." 

The  court,  thus  deciding  that  the  words 
of  the  policy  included  blasting  powder,  fur- 
ther decided  that  the  circuit  court  erred  in 
admitting  parol  testimony  to  vary  its 
'terms,  and  also  erred  in  not  directing  a  ver- 
ciict  for  the  company. 

A  member  of  the  court  dissented  from 
both  propositions.  His  argument  was  elab- 
orate and  would  not  be  adequately  repre- 
sented by  condensation.  It  asserted  the 
Tiew  of  the  circuit  court  and  the  contention 
of  the  plaintiff.  It  considered  that,  by  the 
rule  of  ejusdem  generis,  blasting  powder 
was  not  covered  by  the  words  "other  explo- 
sives," and  by  them  were  meant  explosives 
of  the  same  power  as  thos^  enumerated, 
which  it  seems  to  have  been  assumed  blast- 
ing powder  was  not.  It  was  considered,  be- 
sides, that  the  words  could  be  given  a  mean- 
ing by  the  custom  of  miners  and  the  indus- 
trial conditions  which  existed  in  the  neigh- 
borhood, and  also  from  the  knowledge  and 
conduct  of  the  company's  agent  when  the  in- 
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surance  was  placed.  Cases  from  Pennsyl- 
vania were  cited  to  support  that  proposi- 
tion, of  which  we  may  select  as  representa- 
tive, McKeesport  Mach.  Co.  v.  Ben  Franklin 
Ins.  Co.  173  Pa.  53,  34  Atl.  16,  where  the 
policy  of  insurance  on  two  buildings,  one 
a  'foundry  and  machine  shop,  and  [320 
the  other  a  pattern  shop,  was  considered. 
The  policy  covered  the  patterns  in  the 
pattern  shop  by  these  words,  "on  pat- 
terns therein,  $1,000."  The  pattern  shop 
was  from  15  to  20  feet  from  the  foun- 
dry in  which  the  fire  occurred,  and  in 
which  the  patterns  were  destroyed,  where 
they  were  taken  the  evening  before  the 
fire  for  actual  use  next  day,  in  accord- 
ance with  the  orders  and  customs  in  that 
and  other  shops  in  the  use  of  patterns.  It 
was  found  by  a  jury  returning  a  special 
verdict  that  such  use  was  a  reasonable  one 
and  answered  the  convenient  operation  of 
such  plants,  and  that  the  agent  of  the 
defendant  company  examined  the  shops  and 
patterns  and  buildings  before  taking  the  in- 
surance.   The  court  said: 

"The  policy  sued  on  in  this  case  was  is- 
sued to  a  manufacturing  company,  and 
covered  the  buildings,  machinery,  fixtures, 
and  appliances  in  daily  use  in  the  business 
of  the  company.  The  rules  of  construction 
applicable  to  such  a  contract  of  insurance 
are  well  settled.  The  object  of  the  con- 
tract is  indemnity  against  the  loss  by  fire 
of  the  business  plant,  or  any  portion  of  it, 
while  used  and  occupied  by  the  owners  in 
the  manner  and  for  the  purposes  for  which 
it  was  designed.  If  its  provisions  are  sus- 
ceptible of  two  or  more  interpretations,  that 
one  should  be  adopted  that  will  make  the 
contract  effective  for  the  protection  of  the 
insured.  In  other  words,  the  contract 
should  be  liberally  construed  in  aid  of  the 
indemnity  which  was  in  contemplation  of  the 
parties  who  made  it.  Western  &  A.  Pipe 
Lines  v.  Home  Ins.  Co.  145  Pa.  346,  27  Am. 
St.  Rep.  703,  22  Atl.  665. 

"Again,  an  insurance  company  issuing  a 
policy  upon  a  business  plant,  or  any  portion 
of  it,  is  chargeable  with  knowledge  of  the 
customary  methods  of  conducting  the  busi- 
ness in  which  the  property  insured  is  used. 
Ibid.  This  rule  is  not  limited  to  insurance 
upon  property  in  use  for  manufacturing  or 
other  business  purposes.  It  was  applied  in 
the  construction  of  a  policy  issued  upon  a 
dwelling  house  in  Doud  v.  Citizens'  Ins.  Co. 
141  Pa.  47,  23  Am.  St.  Rep.  263,  21  Atl.  505, 
and  in  Roe  v.  Dwelling  House  Ins.  Co.  149 
Pa.  94,  34  Am.  St.  Rep.  505,  23  Atl. 
718.  *It  was  applied  to  a  policy  [321 
of  insurance  upon  a  horse  in  Haws  t. 
Fire  Asso.  of  Philadelphia,  114  Pa.  431, 
7  Atl.  159.  Still  another  rule  of  con- 
struction is  that  the  circumstances  sur- 
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rounding  the  making  of  the  contract,  and 
affecting  the  subject  to  which  it  relates, 
form  a  tort  of  context  tliat  may  properly  be 
resorted  to  for  aid  in  determining  the  mean- 
ing of  the  words  and  provisions  of  the  con- 
tract. Bole  y.  New  Hampshire  F.  Ins.  Co. 
159  Pa.  53,  28  Atl.  205;  Graybill  v.  Penn 
Twp.  Mut.  F.  Ins.  Asso.  170  Pa.  75,  29 
L.R.A.  55,  50  Am.  St.  Rep.  747,  32  Atl. 
632/' 

We  have  stated  the  rulings  of  the  courts 
below,  because  they  accurately  exhibit  the 
contentions  of  the  parties  and  the  questions 
for  decision,  and  with  such  fullness  of  argu- 
ment that  there  is  not  much  more  for  this 
court  to  do  than  to  select  and  concur.  The 
court  of  appeals  decided,  as  we  have  seen, 
that,  under  the  terms  of  the  policy,  blast- 
ing powder  could  not  be  "kept,  used,  or  al- 
lowed'' on  the  insured  pro2)erty,  and  that 
such  prohibition  was  not  waived  by  the 
knowledge  and  acts  of  the  company's  agent. 
We  concur  in  this,  and  we  think  the  reason- 
ing by  which  it  was  supported  is  conclusive. 
The  rule  of  ejuadem  genei-ia  is  a  rule  of  in- 
terpretation;  and  granting,  arffuendo,  it 
should  be  applied  more  liberally  to  con- 
tracts of  insurance  than  to  contracts  of 
other  kinds,  yet  we  think  it  would  be  giving 
it  too  much  force  to  yield  to  the  contention 
of  petitioner.  Blasting  powder  is  an  explo- 
sive, and  one  of  power;  it  is  therefore  capa- 
ble of  producing  the  result  that  the  provi- 
sion of  the  policy  was  intended  to  guard 
against.  We  are  given  no  tests,  as  the  court 
of  appeals  said,  and  we  certainly  may  not 
assume  them,  of  a  comparison  of  it  with  the 
explosives  which  are  enumerated,  except 
dynamite  and  gunpowder.  The  law  of 
Pennsylvania,  as  we  have  seen,  has  given  it 
character  and  has  guarded  against  its  de- 
structive force. 

We  think  also  that  the  policy  furnishes 
the  only  way  by  which  its  terms  can  be 
waived.  It  provides  against  modifications 
by  the  usage  or  custom  of  trade  or  manu- 
facture. It  guards  against  any  acts  of 
waiver  of  its  conditions  or  a  change  of  them 
by  agents.  It  provides  that  such  waiver  or 
S22]  change  *"shall  be  written  upon  or 
attached"  to  the  policy.  The  company 
could  have  used  no  words  which  would 
have  been  more  explicit.  There  is  no 
ambiguity  about  them.  Parol  testimony 
was  not  needed  nor  admissible  to  in- 
terpret them.  They  constituted  the  con- 
tract between  the  company  and  the  in- 
sured. No  agent  had  power  to  change  or 
modify  that  contract  except  in  the  manner 
provided.  Tliis  was  decided  in  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Asso.  supra. 
Any  other  ruling  would  take  from  contracts 
the  certain  evidence  of  their  written  words, 
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and  turn  them  over  for  meaning  to  the  difi- 
putes  of  parol  testimony. 

The  Pennsylvania  cases  cited  by  the  peti- 
tioner do  not  militate  with  the  rule  there 
annoimced..  If  they  did,  it  might  be  open 
to  controversy  how  far  they  were  binding 
on  this  court.  Kuhn  v.  Fairmount  Coal  Co. 
215  U.  8.  349,  ante,  228,  30  Sup.  Ct  Bep. 
]4t). 

Judgment  affirmed. 


DANIEL  F.  BLAKE,  Trustee  in  Bankruptcy 
of  Walkeen-Lewis  Millinery  Company, 
Appt., 

V. 

WILLIAM  OPENHYM  &  SONS. 
(See  S.  C.  Reporter's  ed.  322-330.) 

Appeal  — from  circuit  court  of  appeals 

—  bankruptcy  case. 

A  decision  of  a  circuit  court  of  appeals 
that  certain  creditors  from  whom  a  bank- 
rupt obtained  goods  by  fraud  were  entitled 
to  preferential  payment  of  their  claim,  pre- 
sented by  an  intervening  petition  after  their 
further  prosecution  of  an  action  of  replevin 
against  a  receiver  appointed  by  a  state  court 
had  been  enjoined  by  the  bankruptcy  court, 
is  not  reviewable  in  the  Federal  Supreme 
Court,  as  involving  a  question  which  would 
sustain  a  writ  of  error  to  a  state  court,  be- 
cause the  replevin  suit  in  the  state  court 
was  considered  by  the  circuit  court  of  ap- 
peals as  showing  the  purpose  of  the  creditors 
to  rescind  the  sale  of  the  goods  replevied, 
and  as  a  means  of  identifying  what  part  of 
the  goods  sued  for  was  in  the  possession  of 
the  state  court,  and,  afterwards,  what  pro- 
ceeds of  sales  went  into  the  possession  of 
the  bankruptcy  court  under  an  order  of  the 
state  court  for  the  delivery  of  the  property 
to  the  receiver  in  bankruptcy,  upon  the  con- 
dition that  the  latter  shouH  assume  and 
pay  the  liabilities  incurred  in  the  stats 
court. 
[For  other  cases,  see  Appeal  and  Error,  804. 

805,  in  Digest  Sup.  Ct  1908.] 

[No.  71.] 

Submitted  January  12,  1910.    Decided  Fd>- 
ruary  21,  1010. 

APPEAL  from  the  United  States  Circnit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit, to  review  a  decree  which  reversed  a 
decree  of  the  District  Court  for  the  Western 
District  of  Afissouri,  sustaining  exceptions 
to  an  allowance  by  a  referee  in  bankmptcj 

Note. — On  the  appellate  jurisdiction  of 
the  Federal  Supreme  Court  over  cireuit 
courts  of  appeals — see  note  to  Baglev  T. 
General  Fire  Extinguisher  Co.  63  L.  ed.  U, 
S.  605. 
On  appeal  and  review  in  bankruptcy  eases 
note  to  Re  Eggert,  43  C.  C.  A.  0. 
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of  «  certain  claim  bb  entitled  to  be  preferred 
DiBmicsed  for  want  of  juriadictioD. 

See  BBme  case  below,  87  C.  C.  A.  122,  IS 
Fed.  536. 

The  fkcti  ftre  stated  in  the  opiniOD. 

Bleun.  Edwin  A.  KrantliolT  and  Alex 
ander  New  Eubmitted  the  cause  for  appcl 
buit.  Meaara.  Samuel  Feller,  Arthur  Mil 
ler,  and  J.  V.  C  Karnea  were  on  the  brief 

A  Federal  question  waa  involved. 

Bect«T  T.  Cit7  Deposit  Bank  Co.  200  U 
8.  40S,  411,  SO  L.  ad.  527,  529,  26  Sup.  Ct 
Rep.  2BQ;  Fan  Claire  Kat.  Bank  v.  Jack 
man,  204  U.  S.  622,  G3J,  S32,  fil  L.  ed.  500 
003,  B04,  27  fiup.  Ct.  Rep.  391. 

Under  the  bankruptcy  law  of  1807,  tliii 
court  assumed  jurisdiction  infer  alia  of  thi 
following  caset  on  writs  of  error  to  atati 

Forayth  v.  Velimejer,  1T7  U.  S.  J77,  44  L 
ed.  723,  20  Sup.  Ct.  Rep.  023;  Sharpe  v 
Doyle,  102  U.  S.  080,  2Q  L.  ed.  277;  Factors' 
k  T.  Ins.  Co.  V.  Murphy,  111  U.  S.  738,  741, 
£8  L.  ed.  582,  GB3,  4  Sup.  Ct.  Rep.  079 ;  Msyi 
T.  Fritton,  131  U.  8.  cxiv.,  and  21  L.  -^d 
127;  Dushane  v.  Beall,  101  U.  S.  613,  618, 
40  L.  ed.  761,  793,  10  Sup.  Ct.  Rep.  037; 
Williams  t.  Heard,  140  U.  S.  S29,  35  L. 
ed.  560,  11  Sup.  Ct.  Rep.  886;  Traer  v. 
Ciena,  110  U.  S.  62S,  533,  634,  22  L.  ed. 
467-469,  S  Sup.  Ct  Rep.  155;  New  Orleana, 
8.  F.  &  L.  R.  Co.  V.  Delamore,  114  U.  S. 
501,  606,  2Q  L.  ed.  244,  246,  6  Sup.  Ct.  Rep. 
1000;  Palmer  v.  Hussey,  110  U.  8.  90,  30  L. 
ed.  302,  7  Sup.  Ct  Rep.  158;  HeFine<]uin  v. 
Clews,  111  U.  S.  670,  28  L.  ed.  603,  4  Sup. 
a  Bep.  676. 

Under  the  bankruptcy  law  of  1808,  this 
court  haa  aesumed  jurisdiction  in  the  follow- 
ing cases,  coming  to  this  court  under  the 
provision  of  |  25b,  from  the  circuit  court  of 

Pirie  y.  Chicago  Title  4;  T.  Co.  182  U.  S. 
438,  46  L.  ed.  1171,  21  Sup.  Ct  Rep.  006; 
Pickens  v.  Roy,  187  U.  S,  177,  47  L.  ed.  128, 
23  Sup.  Ct.  Rep.  78;  Page  v,  Edmunds,  187 
U.  S.  696,  47  L.  ed.  318,  23  Sup.  Ct  Rep. 
200;  Jaquith  v.  Alden.  180  U.  8.  78,  47  L, 
(d.  717,  23  Sup.  Ct  Rep.  040;  New  York 
County  Nat.  Bank  v.  Maasey,  102  U.  8. 
118,  48  L.  ed.  380,  24  Sup.  Ct  Rep.  100; 
Rewit  T.  Berlin  Mach.  Works,  194  U.  S. 
zee,  48  L.  ed,  080,  24  Sup.  Ct  Rep.  090; 
Western  Tie  A  Umber  Co.  v.  Brown,  106  U. 
B.  602,  49  L.  ed.  671,  25  Sup.  Ct  Rep.  339; 
Whitney  ».  Dresser,  200  U.  8.  632,  50  L.  ed. 
584,  20  Sup.  Ct  Rep.  318;  York  Mfg.  Co.  v. 
Caaaell,  201  U.  8.  344,  50  L.  ed.  782,  20  Sup. 
Ct  Bep.  481;  Conboy  v.  First  Nat'Bank, 
203  U.  8.  141,  51  L.  ed.  126,  27  Sup.  Ct  Rep. 
SO;  New  Jersey  T.  Anderson,  203  U.  8.  483, 
SI  I,,  ed.  284,  27  Sup.  Ct  Rep.  137;  Hiscock 
T.  Varick  Bank,  200  U.  S.  28,  SI  L.ed.  946, 
27  Bnp.  Ct  Rep.  081;  Qasla^  t.  Williams, 
•4  %j-  «4. 


210  U.  8.  41,  62  L.  ed.  060,  28  6 
S87. 
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Under  the  bankruptcy  law  of  1898,  the 
following  cases  have  been  reviewed  by  this 
court  on  writ  of  error  to  a  atate  court: 

Dunbar  v.  Dunbar,  190  U.  S.  340,  47  L. 
ed.  1084,  23  Sup.  Ct.  Rep.  757;  Kean  v. 
Cslumet  Canal  k  Imprav.  Co.  190  U.  8.  462, 
47  L.  ed.  1134,  23  Sup.  Ct.  Rep.  861;  Tinker 
».  Colwell,  193  U.  8.  473,  48  L.  ed.  764,  £4 
Sup.  Ct.  Rep.  606;  Crawford  v.  Burke,  196 
U.  S.  170,  40  L.  ed.  147,  26  Sup.  Ct.  Bep. 
9;  Kaufman  v.  Tredway,  195  U.  8.  271,  40 
L.  ed.  190,  25  Sup.  Ct.  Rep.  33;  Birkett  t. 
Columbia  Bank,  195  U.  S.  346,  40  L.  ed. 
231,  26  Sup.  Ct.  Rep.  38;  Cramer  v.  Wilson, 
196  U.  S.  408,  49  L.  ed.  250,  25  Sup.  Ct 
Rep.  04;  Bullis  v.  O'Beirne,  196  U.  S.  00«, 
40  L.  ed.  340,  25  Sup.  Ct  Rep.  118;  Wet- 
more  v.  Markoe,  ISO  U.  8.  68,  49  L.  ed.  390, 
25  Sup.  Ct.  Rep.  172,  2  A.  &  E.  Ann.  Cas. 
206;  First  Nat  Bank  v.  Lasater,  190  U.  S. 
116,  49  L.  ed.  408,  25  Sup.  Ct  Rep.  206; 
rhompson  v.  Fairbanks,  166  U.  S.  536,  40 
L.  ed.  577,  25  8up.  Ct  Rep.  300;  Humphrey 
V.  Tatman,  108  U.  S.  01,  4B  L.  ed.  056,  £6 
Sup.  Ct.  Rep.  667 ;  Hammond  v.  Whittredge, 
204  U.  S.  538,  61  L.  ed.  606,  27  Sup.  Ct 
Rep.  396. 

Mr.  Benjnmin  N.  Cardoso  submitted 
the  cause  for  appeKKs.  Messrs.  I.  J.  Rlngol- 
iky,  Morris  J.  Ilirsch,  and  David  I.  White 
were  on  the  brief: 

The  decision  of  this  court  in  Chapman  T. 
Bowen,  207  U.  S.  80,  62  L.  ed.  116,  28  Sup. 
Dt  Rep.  32,  is  precisely  applicable. 

Appellant's  contentions  are  that  the  elec- 
tion to  rescind  nea  not  seasonably  exercised, 
ind  that  tlie  proceeds  of  the  appellees'  prop- 
irty  were  not  identified.  Such  questions  do 
lot  involve  the  determination  of  any  right 
>r  title  created  by  tlie  bankruptcy  act,  but 
ire  merely  questions  of  general  jurispru- 
lence,  which  would  be  the  same  if  no  bank- 
-uptcy  statute  had  ever  been  enacted. 

McKenna  v.  Simpson,  120  U.  8.  500,  32 
ii.  ed.  771,  9  Sup.  Ct  Rep.  365;  Oahlemao 
'.  Peoria,  D.  A  E.  R.  Co.  379  U.  S.  333,  340, 
IS  L.  ed.  220,  223,  21  Sup.  Ct.  Rep.  171; 
icott  T.  Kelly,  22  Wall.  67,  22  L.  ed.  729. 

The  mere  fact  that  a  trustee  is  a  par^ 
o  a  proceeding  does  not,  in  itself,  create  » 
laim  of  right  under  a  Federal  statute.  If 
t  did,  Chapman  v.  Bovien,  McKenna  v. 
limpson,  Gahleman  v.  Peoria,  D.  A  F.  R. 
;o.,  and  Scott  v.  Kelly,  supra,  would  hara 
cen  decided  differently. 

Mr.  Justice  McKenna  delivered  tlie 
ipinion  of  the  court: 

This  appeal  was  taken  to  review  t 
ree  of  the  circuit  court  of  appeals,  l 
ng  the  disallowance  of  a  debt  d 
■Opaah^  ft  Sons  aa  a  '  preferentitl  ^ 
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elaim  against  the  estate  of  Walkeen-Lewis 
Hillinery  Company  (we  shall  call  it  the 
adllinery  oompany). 

A  motion  to  dismiss  is  made  on  the 
ground  that  the  question  involved  is  not 
one  which  could  be  brought  here  on  writ  of 
error  from  the  highest  court  of  a  state,  and 
that  no  justice  of  this  court  has  certified 
that  a  determination  of  the  question  is  es- 
sential to  a  uniform  consiruction  of  the 
bankrupt  act  throughout  the  United  States. 

The  facts,  which  we  condense  somewhat 
^rom  the  findings  of  the  court  of  appeals, 
are,  that  the  millinery  company,  then  being 
in  the  millinery  business  at  Kansas  City, 
Missouri,  obtained,  by  false  representations 
of  its  liabilities,  goods  of  the  value  of  $3,- 
126.70  from  Openhym  &  Sons,  of  New  York 
city.  Subsequently,  a  suit  was  brought 
against  the  millinery  company  by  another 
creditor,  and  a  receiver  was  appointed  of 
all  its  property.  The  receiver  of  the  prop- 
erty forthwith  took  possession,  and,  under 
tiie  orders  of  the  court,  continued  its  sale. 
A  few  days 'afterwards,  certain  other  cred- 
itors of  the  millinery  company  filed  a  peti- 
tion in  the  district  court  of  the  western 
district  of  Missouri,  to  have  the  company 
declared  a  bankrupt.  Four  days  later,  the 
oompany  admitted  its  insolvency,  and  con- 
sented that  it  be  declared  a  bankrupt. 

Openhym  &  Sons,  the  appellees,  asserting 
that  their  goods  had  been  obtained  from 
them  by  the  millinery  company  by  false 
representations  of  its  solvency,  demanded 
possession  of  the  goods  from  the  state 
court's  receiver.  Possession  was  refused, 
and  Openhym  &  Sons,  having  obtained  from 
the  state  court  permission  to  do  so,  brought 
an  action  of  replevin  against  the  receiver 
and  the  millinery  company.  "Process  was 
duly  served  on  both  defendants.  In  the  exe- 
cution of  the  replevin  writ  but  $2,582.80 
worth  of  the  goods  obtained  from  Openhym 
&  Sons  were  found.  The  sheriff,  in  execut- 
ing the  writ,  separated  the  goods  so  found 
SS6]  from  the  remainder  of  the  'stock  then 
in  possession  of  the  state  court  receiver, 
and  took  them  into  his  own  possession.  The 
receiver  thereupon  gave  a  redelivery  bond, 
resumed  possession  of  the  goods,  put  them 
back  into  the  stock,  and  continued  sales 
therefrom." 

On  September  23,  1005,  the  millinery 
company  was  adjudged  a  bankrupt.  Before 
the  date  of  the  adjudication,  no  receiver  had 
been  appointed  by  the  district  court,  and  no 
order  had  been  made  affecting  the  property 
in  the  possession  of  the  state  court  or  the 
continuance  of  the  sales  thereof  by  the 
state  court  receiver.  On  the  day  of  the 
adjudication  of  bankruptcy,  Daniel  F. 
Blake,  appellant,  was  appointed  receiver  in 
bankruptcy,  and  was  directed  to  apply  to 


the  state  court  for  an  order  on  its  reeeiwr 
for  the  possession  of  the  property.  Ha 
was  further  directed  that,  before  taking 
possession,  to  request  the  state  court  to  fix 
and  determine  the  liabilities  which  its  own 
receiver  had  incurred  for  the  benefit  of  the 
estate.  "The  order  of  direction  to  the  re- 
ceiver in  bankruptcy  contained  this  clause: 
The  liabilities  incurred  by  the  said  re- 
ceiver appointed  by  the  state  court  shall  be 
assumed  and  paid  by  the  receiver  herein.'" 

On  September  25,  1005,  the  state  court 
stated  the  liabilities  incurred  by  its  re- 
ceiver, and,  in  addition  thereto,  recited  the 
proceedings  in  the  replevin  action  brought 
by  Openhym  &  Sons,  and  found  that  what- 
ever liability  had  been  incurred  under  the 
redelivery  bond  had  been  incurred  for  the 
benefit  of  the  estate.  The  court  then 
ordered  the  delivery  of  the  property  to  the 
receiver  in  bankruptcy  upon  the  conditions 
that  the  latter  should  assume  and  pay  the 
liabilities  recited  and  the  liability  arising 
under  the  redelivery  bond.  It  was  not 
shown  what  part  of  the  goods  in  contra* 
versy  actually  passed  into  the  possession  of 
the  receiver  in  bankruptcy,  but  it  was  shown 
that  all  of  the  stock  remaining  unsold,  and 
all  of  the  proceeds  of  sales  py  the  state 
court  receiver,  largely  in  the  form  of  cus- 
tomers' accounts,  were,  less  expense  of  con- 
ducting the  business,  turned  over  to  the  re- 
ceiver in  bankruptcy. 

'October  2,  1005,  the  receiver  in  [SS7 
bankruptcy  sold  all  of  the  property  of  the 
millinery  company;  on  the  13th,  the  receiver 
was  selected  as  trustee ;  oil  the  27th,  the 
district  court  ruled  Openhym  &  Sons  to 
show  cause  why  they  should  not  be  enjoined 
from  prosecuting  the  action  of  replevin,  and 
temporarily  enjoined  them  from  doing  so; 
December  1  the  temporary  injunction  was 
made  permanent. 

On  December  10,  1005,  a  dividend  upon 
the  claims  against  the  estate  of  the  mil- 
linery company  was  declared,  but  its  pay- 
ment left  the  greater  portion  of  the  estate 
in  the  hands  of  the  trustee.  Up  to  that 
time,  Openhym  &  Sons  had  not  intervened 
and  presented  their  claim  for  preferential 
payment,  but  this  fact  had  no  eflfect  upon  the 
declaration  of  the  dividend,  and  no  creditor 
was  prejudiced  thereby. 

December  21,  1905,  Openhym  k  Sona 
intervened  and  presented  their  claim  for 
$2,582.80  as  a  preferred  one.  On  March  84, 
1006,  it  was  found  by  the  referee  to  be  en- 
titled to  be  allowed  as  such.  Upon  peti- 
tion for  review,  the  district  court  reversed 
the  finding.  Upon  appeal,  the  circuit  court 
of  appeals  substantially  found  the  above 
facts,  and  reversed  the  decree  of  the  distriet 
court    87  C,  C,  A.  122,  157  Fed.  5S6. 
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The  oonclusions  of  law  of  the  circuit  court 
of  appeals  were  as  follows: 

"1.  There  were  sufficient  grounds  for  a 
rescission  of  the  sale  by  Openhym  &  Sons, 
the  right  of  rescission  was  seasonably  as- 
lerted,  and  the  right  was  not  impaired  or 
destroyed  by  the  commencement  of  bank- 
ruptcy proceedings  against  the  vendee,  who 
obtained. the  goods  by  fraud.  The  receiver 
and  trustee  in  bankruptcy  had  no  greater 
right  or  title  to  the  goods  in  controversy 
than  the  bankrupt  had. 

"2.  It  was  competent  for  the  bankruptcy 
court  to  permit  the  prosecution  of  the 
replevin  action  in  the  state  court  for  the  re- 
covery of  the  goods.  The  continuance  of 
such  prosecution  was  lawful  up  to  the  time 
it  was  forbidden  by  the  injunction  of  the 
bankruptcy  court.  The  commencement  and 
prosecution  of  that  action,  though  subse- 
S28]  quently  enjoined,  was  available  *to 
Openhym  &  Sons  as  an  act  of  rescission, 
and  the  proceedings  therein  could  properly 
be  resorted  to  in  ascertaining  what  part  of 
the  goods  sued  for  was  in  the  possession  of 
the  state  court,  and  afterwards,  with  pro- 
ceeds oi  sales,  went  into  the  possession  of 
the  bankruptcy  court. 

"3.  There  was  no  such  delay  by  Open- 
hym &  Sons  in  intervening  in  the  bank- 
ruptcy proceedings  as  estopped  them  from 
Asserting  their  right  to  a  preferential  claim 
'or  the  value  of  their  goods. 

"4.  Openhym  &  Sons  are  entitled  to  an 
Order  that  the  trustee  pay  their  claim  out 
of  funds  in  his  hands  before  making  further 
Imyments  to  general  creditors." 

The    contention    of    appellee    upon    the 

'Motion  is  that  the  bankrupt  law  limits  the 

^ight  of  appeal  to  two  classes  of  cases,  in 

Neither  of  which,   it  is  further  contended, 

'^he   case   at  bar    falls:        (1)     where    the 

^ikmount  in  controversy  exceeds  a  thousand 

dollars   and   the  question    involved    is   one 

^hat  might  have  been  taken  on  appeal  or 

"^rit  of  error  from  the  higliest  court  of  a 

^tate  to  the  Supreme  Court  of  the  United 

States;   (2)  where  a  justice  of  the  Supreme 

Court  of  the  United  States  shall  certify  that 

%he  determination  of  the  question  involved 

is   essential   to  a   uniform   construction  of 

the  act  throughout  the  United  States. 

The  consideration  of  the  second  ground  we 
can  immediately  dismiss,  as  there  is  no  such 
certificate.  Of  the  other,  or  first  ground, 
it  is  urged  that  Chapman  v.  Bowen,  207  U. 
8.  80,  52  L.  ed.  110,  28  Sup.  Ct.  Rep.  32, 
is  decisive.  In  that  case  the  facts  were 
that  there  was  borrowed  from  Bowen,  on 
two  different  occasions,  the  sum  of  $5,000, 
for  which  two  promissory  notes  were  given, 
signed  by  the  firm  of  A.  McCoy  &  Company 
and  by  the  individual  names  of  Alfred  Mc- 
Coy and  Thomaa  McCoy,  the  proceeds  of  the 
54  li.  0d. 


transactions  going  Into  the  partnership 
business.  The  firm  and  the  individuals  be- 
came bankrupt,  and  the  notes  were  present- 
ed as  claims  against  the  firm,  and  allowed 
to  the  extent  of  30  per  cent.  A  claim  was 
presented  for  the  balance  against  the  estate 
of  Alfred  McCoy,  and  disallowed  *by  [829 
the  referee,  whose  decision  was  affirmed  by 
the  district  court.  The  decision  was  reversed 
by  the  circuit  court  of  appeals.  80  G.  G. 
A.  60,  150  Fed.  106.  An  appeal  was  al- 
lowed to  this  court  by  a  judge  of  the  circuit 
court  of  appeals,  which,  on  motion,  was  dis- 
missed, on  the  ground  that  a  writ  of  error 
from  the  highest  court  of  the  state  to  this 
court  could  not  be  maintained,  because  no 
validity  of  a  treaty  or  statute  of,  or  an  au- 
thority exercised  under,  the  United  States, 
was  drawn  in  question;  nor  the  validity  of 
a  statute  of,  or  any  authority  exercised 
under,  any  state,  on  the  ground  of  re- 
pugnancy to  the  Constitution,  treaties,  or 
laws  of  the  United  States;  nor  was  any 
treaty,  right,  privilege,  or  immunity  claim^ 
under  the  Constitution  or  any  treaty  or 
statute  or  commission  held  or  authority 
exercised  under  the  United  States,  and  de- 
cided against  it.  It  was  further  said  that 
"the  decision  below  proceeded  on  well- 
settled  '  principles  of  general  law,  broad 
enough  to  sustain  it  without  reference  to 
provisions  of  the  bankruptcy  act." 

We  think  that  case  controls  this,  and  that 
the  cases  cited  by  appellant,  of  which  this 
court  took  jurisdiction,  are  not  apposite. 
The  determining  facts  in  the  case  at  bar 
are  that  the  goods  were  obtained  by  the 
millinery  company  by  fraud,  and  that  the 
sale  was  seasonably  rescinded  on  that 
ground.  In  the  decision  of  this  there  was 
involved  no  provision  of  the  bankruptcy 
law.  Nor  is  any  provision  of  the  bank- 
ruptcy law  involved  in  the  consideration  of 
the  question  whether  the  goods  turned  over 
by  the  state  court  to  the  receiver  in  bank- 
ruptcy could  be  identified  as  the  goods  ob- 
tained from  Openhym  &  Sons.  Surely,  as 
decided  by  the  court  of  appeals,  the  pro- 
ceedings in  the  state  court  "could  properly 
be  resorted  to  in  ascertaining  what  part  of 
the  goods  sued  for  was  in  the  possession  of 
the  state  court,  and  afterwards  what  pro- 
ceeds of  sales  went  into  possession  of  the 
bankruptcy  court."  To  these  facts  must  be 
added  the  important  one  that  the  goods  were 
ordered  by  the  state  court  to  be  delivered 
to  the  receiver  in  bankruptcy  upon  the  ex- 
press condition,  and  they  were  *re-  [880 
ceived  by  him  subject  to  the  condition,  that 
he  should  assume  and  pay  the  liabilities 
incurred  in  that  court,  that  court  finding 
**that  whatever  liability  was  incurred  under 
the  redelivery  bond  was  incurred  for  the 
benefit  of  the  estate.** 
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It  was  from  these  facts  that  tlie  court  of 
appeals  concluded  that  Openhym  &  Sons 
were  "entitled  to  an  order  tliat  the  trustee 
pay  their  claims  out  of  funds  in  his  hands 
before  making  further  payments  to  general 
creditors."  In  this  conclusion  we  cannot  sc« 
that  any  provision  of  the  bankruptcy  law 
was  involvedi  so  that,  if  the  decision  had 
been  made  by  a  state  court,  it  would  have 
been  reviewable  here  on  writ  of  error. 

It  is  the  contention  of  appellant,  however, 
that  the  writ  of  replevin  brought  by  Open- 
hym &  Sons  and  the  levy  under  it  "were  un- 
lawful and  unauthorized  acts,"  and  that 
Openhym  &  Sons  "could  not,  and  did  not, 
conserve  any  rights  thereby."  And,  further, 
the  appellant  says,  "it  will  he  observed  at 
the  outset  that  this  question  goes  dii-cctly 
to  the  jurisdiction  of  the  bankruptcy  court 
over  the  res  of  the  bankrupt  after  the  filing 
of  the  involuntary  petition  in  bankruptcy." 

Putting  it  another  way,  appellant  says 
that  "the  question  in  the  case  is  as  to  the 
force  and  elTect  of  a  proceeding  in  bank- 
ruptcy followed  by  a  subsequent  petition  in 
replevin."  And  it  is  insisted  that  the  re- 
sult reached  by  the  court  of  appeals  "de- 
pended upon  the  force  and  effect  given  to 
the  action  in  replevin,"  and  that,  therefore, 
a  Federal  question  is  presented.  This,  how- 
ever, proceeds  from  a  misapprehension  of 
the  opinion  of  the  court  of  appeals.  The 
paramount  jurisdiction  of  the  bankruptcy 
court  was  conceded.  The  replevin  suit  was 
considered  as  showing  the  purpose  of  Open- 
hym &  Sons  to  rescind  the  sale  of  the  goods 
and  as  a  means  of  their  identification,  as 
we  have  already  pointed  out.  In  holding 
it  competent  for  those  purposes  we  cannot 
see  how  any  provision  of  the  bankrupt  law 
was  involved. 

The  motion  to  dismiss  must  therefore  be 
granted. 

So  ordered. 


881]  •GEORGE    F.    ALBRIGHT,    Plff.    in 

Err., 

V. 

JESUS  MARIA  SANDOVAL.   (No.  116.) 


JESUS  MARIA  SANDOVAL,  Plff.  in  Err., 

V. 

GEORGE  F.  ALBRIGHT.  (No.  117.) 

(See  S.  C.  Reporter's  ed.  331-341.) 

Error    to    territorial    supreme    court  — 
construction  of  local  statute. 

1.  The  construction  given  by  a  territorial 
vupreme  court  to  the  statutes  of  that  terri- 
tory will  ordinarily  not  be  disturbed  by  the 
Federal  Supreme  Court  on  writ  of  error  to 
the  territorial  court. 
[For  other  cases,  see  Appeal  and  Error.  49(M, 

4005;    Courts,    VII.   e,    In    Digest   Sup.    Ct. 

1908.] 
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OfHcers  —  compensation  r—  reoorerliif 
fees  from  de  facto  officer. 

2.  A  de  jure  officer  may  recover  from  the 
de  facto  incumbent,  the  fees  and  emoluments 
of  the  office,  received  by  the  latter  during 
his  incumbency. 

Set-off  —  recovering  fees  from  de  facto 
officer  —  expenses  of  office. 

3.  The  actual  cost  of  obtaining  the  fees 
and  emoluments  of  an  office,  which  would 
have  been  entailed  on  any  person  who  might 
have  held  the  office,  may  be  set  off  by  an 
ousted  de  facto  officer  in  an  action  by  the 
de  jure  officer  to  recover  such  official  earn- 
ings. 

[Nos.  116,  117.] 

Argued  and   submitted   January   23,   1910. 
Decided  February  21,  1910. 

ON  WRIT  AND  CROSS  WRIT  OF  ER- 
ROR to  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Bernalillo  County,  in  that  terri- 
tory, for  the  recovery  by  a  de  jure  officer 
from  a  de  facto  officer,  of  the  emoluments 
of  the  office,  less  the  expenses  incurred  in 
earning  them.     Affirmed. 

See  same  case  below  (N.  M.)  93  Pac.  717. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  Ij.  Mcdler  argued  the 
cause  and  filed  a  brief  for  plaintitV  in  error 
in  No.  IIG,  and  defendant  in  error  in  No. 
117: 

The  entire  controversy,  including  the  stat- 
us of  the  parties  as  to  who  was  de  jure  as- 
sessor, is  before  this  court. 

United  States  v.  Denver  &  R.  G.  R.  Co. 
191  U.  S.  86,  48  L.  ed.  107,  24  Sup.  Ct  Rep. 
33;  Crary  v.  Dye,  208  U.  S.  615,  52  L.  ed. 
595,  28  Sup.  Ct.  Rep.  360;  Fitzpatrick  v. 
Flannagan,  106  U.  S.  048,  27  L.  ed.  211, 
1  Sup.  Ct.  Rep.  369;  Mendenhall  v.  Hall,  134 
U.  S.  659,  33  L.  ed.  1012,  10  Sup.  Ct.  Rep. 
610;  Galigher  v.  Jones,  129  U.  S.  193,  32 
L.  ed.  658,  9  Sup.  Ct.  Rep.  335;  Gaines  v. 
Hennen,  24  How.  553,  16  L.  ed.  770;  Carey 
V.  Roosevelt,  81  Fed.  611. 

Note. — As  to  review  by  United  States 
Supreme  Court  of  territorial  decisions — see 
note  to  Miners'  Bank  v.  Iowa,  13  L.  ed.  U. 
S.  867. 

On  payment  made  to  de  facto  officer  as  de- 
fense to  action  for  salary  by  de  jure  officer 
— see  notes  to  El  Paso  County  v.  Rhode, 
16  L.R.A.(N.S.)  704,  and  State  ex  rel. 
Greeley  County  v.  Milne,  19  L.R.A.  689. 

Liability  of  de  facto  officer  to  rightful  in- 
cumbent for  compensation  and  fees. 

The  authorities  are  well  nigh  unanimous 
that  the  rightful  incumbent  of  a  publie  of- 
fice may  recover  from  the  de  facto  officer  the 
salary,  fees,  and  emoluments  of  the  office 

si«  u.  a. 


1909. 


ALBBldHT  V.  BAlfDOViX. 


The  acts  of  the  legislature  of  New  Mexico 
of  1903,  creating  the  county  of  Sandoval, 
and  the  act  amendatory  thereof,  were  within 
the  powers  of  the  legislature. 

People  ex  rel.  Scearer  v.  Glenn  County, 
100  Cal.  419,  38  Am.  St.  Rep.  305,  35  Pac. 
304;  People  ex  rel.  Graves  v.  McFadden,  81 
Cal.  489,  15  Am.  St.  Rep.  66,  22  Pac.  851; 
People  ex  rel.  Clancy  v.  Westchester  County, 
139  N.  Y.  524,  34  N.  E.  1100;  Mobley  v.  Bos- 
aier  Parish,  41  La.  Ann.  821,  0  So.  779;  Fort 
V.  Cumniings,  90  Hun,  481,  36  N.  Y.  Supp. 
36;  State  ex  rel.  Harvey  v.  Piper,  17  Neb. 
614,  24  N.  W.  205;  Reals  v.  Smith,  8  Wyo. 
159,  56  Pac.  G90. 

The  act  creating  Sandoval  county,  and  its 
amendment,  is  not  a  regulation  of  county 
affairs. 

Holliday  v.  Sweet  Grass  County,  19  Mont. 


364,  48  Pac.  553;  Mode  v.  Beasley,  143  Ind. 
306,  42  N.  £.  730;  1  Words  &  Phrases,  Af- 
fairs, p.  238;  Business,  p.  915;  Tennessee  v. 
Whitworth,  117  U.  S.  146,  29  L.  ed.  835,  8 
Sup.  Ct.  Rep.  649. 

The  effect  of  the  act  of  tlie  legislature  of 
New  Mexico  creating  Sandoval  county,  and 
the  act  amendatory  thereof,  was  to  create  a 
vacancy  in  the  office  of  assessor  of  Bernalillo 
county,  and  to  provide  for  the  filling  of  such 
vacancy. 

Fox  V.  McDonald,  101  Ala.  51,  21  L.R.A. 
537,  46  Am.  St.  Rep.  08,  13  So.  416;  State 
V.  Douglas,  26  Wis.  428,  7  Am.  Rep.  87; 
State  ex  rel.  Atty.  Gen.  v.  Davis,  44  Mo. 
129;  People  ex  rel.  McMinn  v.  Haskell, 
6  Cal.  357;  People  ex  rel.  Atty.  Gen.  v. 
Squires,  14  Cal.  17;  Hoke  v.  Henderson,  25 
Am.  Dec.  703,  note ;  Butler  v.  Pennsylvania, 


received  by  the  In  iter  during  his  possession 
of  the  oflTice.  Stocldard  v.  Williams,  05  Cal. 
472,  4  Pac.  452;  Chubbuck  v.  Wilson,  151 
Cal.  102,  90  Pac.  524,  12  A.  &  E.  Ann.  Cas. 
888;  Coui»hlin  v.  McElrov,  74  Conn.  397,  02 
Am.  St.  Rep.  224,  50  Atf.  1025;  Mavfield  v. 
Moore,  53  III.  428,  5  Am,  Rop.  52; 'Rice  v. 
Tevis,  21  Ky.  L.  Rep.  110,  50  S.  W.  1101; 
Petit  V.  Rousseau,  15  La.  Ann.  239;  State 
ex  rel.  Colt  harp  v.  Holmes,  43  La.  Ann. 
1185,  10  So.  172;  Board  of  Auditors  v. 
Benoit,  20  Mich.  170,  4  Am.  Rep.  .382; 
Hunter  v.  Clinndlor,  45  Mo.  452;  Mnllery 
V.  McCann,  95  Mo.  579,  d  S.  W.  774 ;  Dolan 
V.  New  York,  08  N.  Y.  274.  23  Am.  Rep. 
168;  Nichols  v.  MncT^an,  101  N.  Y.  520, 
■64  Am.  Rep.  730,  5  N.  E.  347;  Piatt  v. 
Stout,  14  Al»h.  Pr.  178;  State  ex  rel.  Guer- 
Pfiiin  V.  lircAllistcr  (Tex.  Civ.  App.)  31  S. 
W.  079:  Booker  v.  Donohoe,  95  Va.  359,  28 
S.  E.  584;  Bier  v.  Correll,  30  W.  Va.  95. 
8  Am.  St.  Rep.  17,  3  S.  E.  30. 

Statutes  exist  in  some  states  permitting 
snch  recovery. 

Thus,  in  Arkansas,  if  the  contestant  shall 
succeed,  he  may  have  not  only  judgment  of 
ouster,  but  full  damages,  not  exceeding  the 
salary  and  fees  of  the  office  during  the  time 
he  was  excluded  from  it,  with  costs.  Mer- 
Htt  v.  Hinton,  55  Ark  12,  17  S.  W.  270. 

A  statute  in  Kansas  permits  a  successful 
claimant  to  an  oflTice  who  obtains  jud*3;ment 
of  ouster  to  recover  damages  in  a  separate 
Action  brought  within  a  year  after  judgment, 
provided  the  claimant  has  not  laid  claim  to 
damages  in  the  quo  warranto  action.  Fenn 
V.  Beeler,  04  Kan.  67,  67  Pac.  401.  This 
statute  does  not  affect  the  right  of  a  de 
jure  officer  to  prosi'cute  an  independent  ac- 
tion to  recover  the  salary  of  the  officer  from 
the  de  facto  officer  unless  he  has  obtained 
%  judgment  of  ouster  and  claimed  dam- 
ages. Hence,  the  rightful  incumbent  may, 
without  reference  to  such  statute,  main- 
tain such  an  action  where  the  de  facto  of- 
ficer has  surrendered  the  office  pending  quo 
warranto  proceedings.     Ibid. 

The  good  faith  of  the  de  facto  officer 
(Gomstock  V.  Grand  Rapids,  40  Mich.  397) 
and  tlie  poascssion  of  a  certiHcate  of  elec- 
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tion  constitute  no  defense  (Kreitz  v. 
Behrensmever,  149  111.  496,  24  L.R.A.  59, 
36  N.  E.  983 ) . 

The  rightful  incumbent  may  recover  from 
the  usurper  the  salary  received  by  the  lat- 
ter while  discharging  the  duties  of  the  of> 
6ce,  although  he  was  put  in  possession  un- 
der a  judgment,  where  such  judgment  was 
afterwards  reversed  and  final  judgment  ren- 
dered in  favor  of  the  rightful  incumbent. 
Kessel  v.  Zeiser,  102  N.  Y.  114,  55  Am.  Rep. 
769,  6  N.  E.  674. 

Tlic  contrary  view  has  received  the  in- 
dorsement of  the  New  Jersey  court  of  errors 
and  appeals,  which,  by  a  divided  court,  held 
that  a  de  jure  officer  cannot  recover  from 
the  de  facto  officer  receiving  a  certificate  of 
ch*ction  from  the  proper  authorities,  and 
acting  in  good  faith,  the  fees  received  by  him 
while  in  posses-sion  of  the  office.  Stuhr  v. 
Curian,  44  N.  J.  L.  181,  43  Am.  Rep.  353. 

And  the  common-law  rule  is  so  changed 
by  statute  in  California  as  to  entitle  the 
de  facto  incumbent  who  holds  a  certificate 
of  election  or  coniniission  of  office,  and  dis- 
charges the  duties  of  such  office,  to  reccMv  • 
the  compensation  or  fees  of  the  office,  pend- 
ing contest,  and  to  retain  the  same  to  his 
own  use  as  against  the  de  jure  officer.  Chub- 
buck  V.  Wilson,  supra. 

Where  the  salary  has  not  been  paid  to 
either  claimant,  the  rightful  incumbent  has 
no  action  against  the  de  facto  officer  there- 
for. Wlii taker  v.  Topeka,  9  Kan.  App.  213, 
59  Pac.  COS;  Merritt  v.  Hinton,  supra. 

But  the  fees  earned  by  a  de  facto  officer, 
and  not  reduced  to  possession,  belong  to  the 
de  jure  officer.  Currey  v.  Wright,  9  Lea, 
247. 

No  deduction  should  be  made  on  account 
of  the  de  facto  officer's  services  (People  ex 
rel.  Benoit  v.  Miller,  24  Mich.  458,  9  Am. 
Rep.  131;  Wenner  v.  Smith,  4  Utah,  238, 
91  Pac.  293),  nor  because  of  the  de  jure  of- 
ficer's outside  profits  and  earnings  (Fenn 
V.  Beeler  and  People  ex  rel.  Benoit  v.  Mil- 
ler, supra). 

But  nearly  all  the  cases  recognize  that 
the  de  facto  officer,  acting  in  apparent  right, 
when  sued  by  a  de  jure  officer  for  the  fees 
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10  How.  402,  13  L.  ed.  472;  Stewart  v.  Jef- 
ferson Parish,  1]G  U.  S.  135,  29  L.  ed.  688, 
6  Sup.  Ct.  Rep.  332;  Taylor  v.  Beckham, 
178  U.  S.  648,  44  L.  ed.  1187,  20  Sup.  Ct. 
Rep.  890,  1009;  Crenshaw  v.  United  States, 
134  U.  S.  99,  33  L.  ed.  825,  10  Sup.  Ct.  Rep. 
431;  Long  v.  New  York,  81  N.  Y.  426; 
People  ex  rel.  LeRoy  v.  Hurlbut,  24  Mich. 
44,  9  Am.  Rep.  103;  Denver  v.  Hobart,  10 
Nev.  30;  People  ex  rel.  Robertson  v.  Van 
Gaskin,  6  Mont.  352,  6  Pac.  32;  Vincennes 
University  v.  Indiana,  14  How.  268,  14  L. 
ed.  416;  Rogers  v.  Burlington,  3  Wall.  654, 
18  L.  ed.  79;  Clinton  y.  Englebrecht,  13 
Wall.  446,  20  L.  ed.  662;  Territory  ex  rel. 
Smith  V.  Scott,  3  Dak.  357,  20  N.  W.  401 ; 
People  ex  ret.  Waterman  v.  Freeman,  80  Cal. 
233,  13  Am.  St.  Rep.  122,  22  Pac.  173. 

The  appointment  of  Albright  by  the 
county  commissioners  in  the  manner  pro- 
vided by  the  amendatory  act  to  the  act  cre- 
ating Sandoval  county  was  not  void  by  rea- 
son of  a  general  act  of  the  legislature,  chap. 
2  of  the  Laws  of  New  Mexico,  1901,  pro- 


viding that  when  a  vacancy  in  county  offi- 
cers arises  by  reason  of  death,  resignation, 
or  otherwise,  the  vacancy  shall  be  filled  by 
the  governor. 

United  SUtes  v.  Bevans,  3  Wheat.  391, 
4  L.  ed.  417;  United  States  v.  Chase,  135 
U.  S.  255-260,  34  L.  ed.  117-119,  10  Sup. 
Ct.  Rep.  756;  Moore  v.  American  Transp. 
Co.  24  How.  41,  16  L.  ed.  682;  Sedgw.  Stat. 
&  Const.  Law,  360.  Cooley,  Const.  Lim. 
149. 

The  legislation  is  not  void  because  it  pro- 
vided for  a  different  manner  of  selecting  the 
assessor  from  that  provided  for  the  selection 
of  assessors  in  other  counties  of  the  terri- 
tory. 

Guild  T.  First  Nat.  Bank,  4  S.  D.  666, 
57  N.  W.  499 ;  Missouri  v.  Lewis,  101  U.  S. 
22,  25  L.  ed.  989. 

Residence  is  a  necessary  qualification  for 
holding  office,  and  the  question  of  Sandoval's 
disqualification  to  hold  the  office  for  this 
reason  involves  his  right  to  the  office  and 
the  recovery  of  the  emoluments. 


and  emoluments  of  the  office,  may  retain 
the  reasonable  expenses  incurred  in  earninc 
them.  Mayfield  v.  Moore,  supra;  Havird 
V.  Bois6  County,  2  Idaho,  687,  24  Pac.  542 ; 
Rice  V.  Tevis,  supra;  Bier  v.  Gorrell,  su- 
pra; Chowning  v.  Boger  (Tex.)  9  Am.  &. 
Eng.  Corp.  Cas.  91. 

A  de  facto  sheriff  acting  under  color  of 
title  is  entitled,  as  against  the  rightful  in- 
cumbent, to  the  amount  allowed  by  the 
court  to  reimburse  her  for  the  expense  of 
feeding  the  prisoners.  Atchison  v.  Lucas, 
83  Ky.  451. 

But,  in  Douglass  v.  State,  31  Ind.  429,  it 
was  held  that  an  ofTicer  holding  over  must 
account  to  the  rightful  incumbent  for  tht 
entire  emoluments  of  tlie  office  for  the  time 
he  unlawfully  held  possession,  without  any 
deduction  for  necessary  clerk  hire  paid  out 
by  him  for  discharging  the  duties  of  the 
office  during  that  time. 

The  rightful  incumbent  may  recover  from 
the  de  facto  officer  all  the  fees  and  emolu- 
ments of  the  office  received  by  the  latter 
during  his  entire  incumbency,  and  not  mere- 
ly such  fees  as  Were  received  after  it  was 
judicially  ascertained  that  he  was  not  en- 
titled to  the  office.  Mayfield  v.  Moore,  su- 
pra. 

Where  the  de  facto  officer  was  the  prede- 
cessor in  office  of  the  de  jure  officer,  and 
under  the  law  was  to  hold  office  until  his 
successor  should  be  elected  and  qualify,  such 
de  facto  officer  is  not  liable  to  the  rightful 
incumbent  for  any  part  of  the  fees  and 
emoluments  of  the  office  received  and  earned 
before  the  latter  had  duly  qualified  himself 
to  discharge  the  duties  of  his  office.  Hub- 
bard V.  Crawford,  19  Kan.  570;  Sigur  v. 
Crenshaw,  10  La.  Ann.  297;  Bier  v.  Gorrell, 
supra. 

But  failure  to  qualify  before  judgment  of 
ouster  will  not  defeat  the  right  of  a  de  jure  I 
oiBeer  to  reeover  the  salary  from  the  begin- 


ning of  the  term  from  the  person  to  whom 
the  proper  authorities  had  given  a  certifi- 
cate of  election,  since  the  latter,  although 
having  been  in  office  during  the  preceding 
term,  was  not  holding  over  until  his  suc- 
cessor should  qualify,  but  rested  his  title 
upon  the  new  election.  People  ex  rel.  Be- 
noit  V.  Miller,  supra. 

So,  it  is  unnecessary  to  support  a  recov- 
ery by  the  rightful  incumbent  from  an  in- 
truder of  the  fees  and  emoluments  of  the 
office,  that  the  former  should  have  qualified 
himself  to  discharge  the  duties  of  the  office 
to  which  he  was  elected  by  taking  tlie  oath 
and  executing  the  bond  prescribed  by  law. 
Booker  v.  Donohoe,  supra. 

So,  one  who  usurps,  and  fraudulently  and 
unlawfully  undertakes  to  discharge  the 
duties  of,  an  office,  is  liable  in  an  action  for 
money  had  and  received,  in  favor  of  the 
person  rightfully  entitled  to  the  office,  for 
the  fees  which  such  intruder  may  have  re« 
oeived,  although  the  rightful  incumbent 
may  not  have  received  a  certificate  of  elec- 
tion nor  a  commission.  Glascock  t.  Lyons, 
20  Ind.  1,  83  Am.  Dec.  209. 

And  the  fact  that  a  commission  has  not 
been  issued  to  a  <f e  jure  officer  will  not  de- 
feat his  right  to  recover  from  a  de  facto 
officer  the  fees  or  salary  received  by  the 
latter,  where  the  term  of  office  has  ex- 
pired before  the  termination  of  the  litiga- 
tion as  to  the  title  to  the  office.  Kreits  t. 
Behrensmeyer,  supra. 

Where,  by  writ  of  error  and  suspension 
bond,  the  enforcement  of  a  judgment  of 
ouster  from  office  was  prevented,  and,  un- 
til the  writ  was  dismissed,  the  relator  was 
excluded  from  the  office,  and  deprived  of 
the  salary  annexed  to  it,  the  amount  of  tlie 
salary  received  by  the  de  facto  officer  dur- 
ing the  period  of  such  deprivation  consti- 
tutes the  measure  of  damages  recoverable  fai 
an  action  upon  the  suspension  bond.    United 
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Mechem,  Pub.  Off.  §§  67,  82,  159;  State 
ez  reL  Haxtshorn  y.  Walker,  17  Ohio,  135; 
ICanck  y.  Lock,  70  Iowa,  266,  30  N.  W.  566; 
State  y.  Hixon,  27  Ark.  398;  State  ex  rel. 
Richards  y.  McMillen,  23  Neb.  385,  36  N. 
W.  587. 

The  territorial  legislature  had  the  power 
to  declare  such  a  vacancy  irrespective  of 
the  question  of  Sandoval's  residence. 

Mechem,  Pub.  Off.  §  1 ;  Campbell  v.  Mor- 
ris, 3  Harr.  &  McH.  535;  14  Am.  &  Eng. 
Enc  Law,  p.  4;  Bank  of  Augusta  v.  Earle, 
13  Pet.  595,  10  L.  ed.  311;  Tennessee  v. 
Whitworth,  supra;  23  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  322;  Vincennes  University  v. 
Indiana,  14  How.  273,  14  L.  ed.  418;  Clinton 
y.  Englebrecht,  13  Wall.  434,  446,  20  L.  ed. 
659,  662;  Cooley,  Const.  Lim.  34,  note; 
Quild  y.  First  Nat.  Bank,  supra;  Baca  y. 
Perez,  8  N.  M.  187,  42  Pac.  162. 

The  appointment  of  plaintiff  in  error  to 
the  office  of  assessor  was  legal,  and  no  re- 
covery could  be  had  against  him  by  Sando- 
val for  the  fees  and  emoluments. 


8  Am.  &  Eng.  Enc  Law,  p.  815;  Hussey 
V.  Smith,  99  U.  S.  20,  25  L.  ed.  314;  Mc- 
Dowell V.  United  States,  159  U.  S.  601,  40 
L.  ed.  273,  16  Sup.  Ct.  Rep.  Ill;  Nofire  y. 
United  States,  164  U.  S.  661,  41  L.  ed.  590, 
17  Sup.  Ct.  Rep.  212;  Ball  v.  United  States, 
140  U.  S.  125,  35  L.  ed.  380,  11  Sup.  Ct. 
Rep.  701 ;  Norton  v.  Shelby  County,  118  U. 
S.  425,  30  L.  ed.  178,  6  Sup.  Ct  Rep.  1121; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Seaman, 
80  Fed.  357. 

The  weight  of  authority  is  to  the  effect 
that  a  de  jure  officer  may  recover  from  the 
de  facto  officer  the  emoluments  of  the  office, 
less  the  reasonable  expenses  incurred  in 
earning  such  fees,  when  the  de  facto  offi- 
cer entered  into  the  office  in  good  faith  and 
under  color  of  title. 

23  Am.  &  Eng.  Enc.  Law,  pp.  403,  404; 
Mayfield  v.  Moore,  53  111.  428,  5  Am.  Rep. 
52;  Havird  v.  Boise  County,  2  Idaho,  687, 
24  Pac.  542;  Chowning  v.  Boger  (Texas)  9 
Am.  &  Eng.  Corp.  Cas.  91 ;  Atchison  y.  Lu- 
cas, 83  Ky.  451;  Arris  v.  Stukely,  2  Mod. 


States  use  of  Crawford  y.  Addison,  6  Wall. 
291,  18  L.  ed.  919. 

Where,  pending  an  appeal  from  a  judg- 
ment of  ouster,  the  party  successful  up 
to  that  time  resigned  the  office,  and  a  third 
person  was  appointed  to  the  vacancy,  the 
fatter  is  not  liable  for  the  emoluments  of 
the  office  pending  the  appeal,  to  the  person 
finally  held  entitled  to  the  office  by  the  ap- 
pellate court,  which  reversed  the  judgment 
below,  where  he  had  neither  made  a  de- 
mand for  the  office,  nor  attempted  to  per- 
form its  duties,  until  such  final  decision, 
when  it  was  delivered  up  to  him.  Nichols 
v.  Branham,  84  Va.  923,  6  S.  E.  463. 

Assumpsit  is  the  usual  form  of  action  in 
these  cases.  Hunter  v.  Chandler;  Dolan  v. 
New  York;  Booker  v.  Donohoe;  and  Bier 
▼.  Gorrell, — supra. 

But  a  recovery  may  be  had  as  well  in  an 
Action  on  the  case.  Bier  v.  Gorrell,  supra. 
A  cause  of  action  on  behalf  of  the  right- 
ful incumbent  to  recover  the  fees  of  the 
office  from  an  intruder  is  assignable.  Piatt 
V.  Stout,  supra. 

The  rightful  incumbent,  claiming  the  fees 
i^ceived  by  the  de  facto  officer,  must  first 
^tablish  his  right  to  the  o/Tice  by  some  ap- 
propriate legal  proceedings.  Hunter  v. 
Chandler,  supra. 

But  the  rule  that  title  to  an  office  can- 
Hot  be  tried  in  an  action  against  an  in- 
truder for  the  salary  has  no  application 
Where,  before  bringing  the  action,  the  de 
Sure  oflftcer  had  been  restored  to  the  posses- 
%lon  from  which  he  had  been  wrongfully 
ejected.    Nichols  v.  MacLean,  supra. 

And  any  objection  arising  out  of  the  fact 
that  the  de  jure  officer  is  seeking  in  the 
same  action  to  establish  his  title  to  the 
office  and  to  recover  the  fees  from  the 
usurper  is  waived  by  failure  to  demur 
Rpecially  for  misjoinder.  Wenner  y.  Smith, 
supra. 
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In  Arkansas,  by  statute,  if  the  contest- 
ant shall  succeed,  he  may  have  not  only 
judgment  of  ouster,  but  full  damages,  not 
exceeding  the  salary  and  fc^s  of  the  office 
during  the  time  he  was  excluded  therefrom, 
with  costs.     Merritt  v.  Hinton,  supra. 

The  Kansas  statutes  also  permit  damages 
for  withholding  possession  of  the  office  to 
be  claimed  in  a  quo  warranto  action.  Fenn 
V.  Beeler,  supra;  Rule  v.  Tait,  38  Kan.  765, 
18  Pac.  160. 

The  same  is  true  of  the  Wisconsin  stat- 
utes. State  ex  rel.  Hawes  v.  Pierce,  35  Wis. 
93. 

And  the  successful  party  in  a  contest  over 
the  right  to  a  public  office  is,  in  Texas,  en- 
titled, if  pleadings  and  evidence  justify  it, 
to  recover  the  value  of  the  office.  State  ex 
rel.  Guerguin  v.  McAllister,  supra. 

But  before  a  recovery  can  be  had  by  the 
rightful  incumbent  against  a  de  facto  officer 
for  fees  received  by  him  during  his  occu- 
pancy, the  plaintiff  must  show  a  valid  title 
to  the  office.    Mullery  v.  McCann,  supra. 

Where  a  claimant  of  an  office  sues  a  de 
facto  officer  to  recover  the  emoluments  re- 
ceived by  the  latter,  the  plaintiff's  title  to 
the  office  is  put  in  issue,  and  in  order  to 
recover,  he  must  prove  that  he  is  the  de 
jure  oflicer.  Bicliards  v.  McMillin,  36  Neb. 
352,  54  N.  W.  506. 

The  cause  of  action  by  a  de  jure  officer 
against  a  de  facto  officer  for  the  fees  or 
salary  received  by  the  latter  does  not  ac- 
crue, for  the  purpose  of  applying  the  statute 
of  limitations,  until  the  right  to  the  office 
is  determined,  where  this  is  in  litigation. 
Kreitz  v.  Behrensmeyer,  supra. 

The  English  cases  are  in  accord  with  the 
weight  of  American  authority,  but,  because 
they  embody  a  different  view  as  to  pro- 
prietary rights  in  a  public  office,  they  have 
been  excluded. 
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260;  Bier  v.  Gorrell,  30  W.  Va.  95,  8  Am. 
St  Rep.  17,  3  S.  E.  30. 

There  are,  however,  some  well-considered 
cases  holding  that  no  recovery  can  be  had 
for  services  not  actually  performed,  on  what 
seems  to  us  to  be  the  correct  theory,  that 
there  is  no  property  in  an  office. 

Board  of  Auditors  y.  Benoit,  20  Mich, 
176,  4  Am.  Rep.  382;  Stuhr  v.  Curran,  44  N. 
J.  L.  181,  43  Am.  Rep.  353. 

This  court  has  held  that  there  is  no  such 
thing  as  property  in  a  public  office. 

See  Taylor  v.  Beckham,  and  Butler  v. 
Pennsylvania,  supra. 

Mr.  Neill  It.  Field  submitted  the  cause 
for  defendant  in  error  in  No.  116,  and 
plaintiff  in  error  in  No.  117: 

An  officer  de  jure  may  maintain  an  action 
for  the  recovery  of  the  fees  and  emoluments 
of  an  office  against  a  person  who  has  been 
adjudged  in  quo  warranto  to  be  not  entitled 
to  the  office. 

Stuhr  V.  Curran,  44  N.  J.  L.  181,  43  Am. 
Rep.  353;  United  States  use  of  Crawford 
V.  Addison,  6  Wall.  291,  18  L.  ed.  919. 

The  attempt  to  obtain  in  these  cases  a 
re-examination  of  the  questions  determined 
in  the  quo  warranto  proceeding  is  clearly 
an  attempt  to  attack  collaterally  the  judg- 
ment in  that  proceeding. 

New  England  Mortg.  Secur.  Co.  ▼.  Gay, 
145  U.  S.  123,  36  L.  ed.  646,  12  Sup.  Ct. 
Rep.  815;  Washington  &  G.  R.  Co.  y.  Dis- 
trict of  Columbia,  146  U.  S.  227,  36  L.  ed. 
951,  13  Sup.  Ct.  Rep.  64;  Kimball  v.  Kim- 
ball, 174  U.  S.  158,  43  L.  ed.  932,  19  Sup. 
Ct  Rep.  630;  Albright  v.  New  Mexico,  200 
U.  S.  9,  50  L.  ed.  346,  26  Sup.  Ct.  Rep.  210; 
United  States  use  of  Crawford  v.  Addison, 
6  Wall.  297,  18  L.  ed.  919;  Southern  P.  R. 
Co.  v.  United  States,  168  U.  S.  48,  49,  42 
L.  ed.  376,  377,  18  Sup.  Ct  Rep.  18. 

The  good  faith  of  Albright  was  not  a  prop- 
er subject  of  inquiry. 

United  States  use  of  Crawford  v.  Addison, 
6  Wall.  298,  18  L.  ed.  920. 

Albright  did  not  act  in  good  faith. 

Costigan  v.  Mohawk  &  H.  River  R.  Co.  2 
Denio,  609,  43  Am.  Dec.  768;  MayAeld  v. 
Moore,  53  111.  428,  5  Am.  Rep.  52;  Beard  v. 
Decatur  (Tex.)  7  Am.  &  Eng.  Corp.  Cas. 
145;  Chowning  v.  Boger  (Tex.)  9  Am.  & 
Eng.  Corp.  Cas.  91 ;  Atchirfm  v.  Lucas,  83 
Ky.  451 ;  Arris  v.  Stukely,  2  ^fod.  260;  Bier 
v.  Gorrell,  30  W.  Va.  95,  8  Am.  St.  Rep. 
17,  3  S.  E.  30;  Nichols  v.  MacLean,  101  N. 
Y.  526,  54  Am.  Rep.  730,  5  N.  E.  347; 
Kreitz  v.  Behrensmeyer,  149  III.  496,  24 
L.R.A.  59,  36  N.  E  983;  3  Sutherland. 
Damages.  3d  ed.  §  693;  United  States  use  of 
Crawford  v.  Addison,  supra;  E.  E.  Bolles 
Woodenware  Co.  v.  United  States,  106  U.  S. 
432,  27  L.  ed.  230,  1  Sup.  Ct  Rep.  398: 
Michel  V.  New  Orleans,  32  La.  Ann.  1094. 
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*Mr.  Justice  McKcnna  delivered  [SS5 
the  opinion  of  the  court: 

These  cases  involve  controversies  over  the 
right  of  the  fees  of  the  office  of  assessor  of 
Bernalillo  county.  New  Mexico.  Plaintiff 
in  error  received  the  fees,  defendant  in  er- 
ror claims  the  right  to  them  as  the  duly 
elected  officer. 

There  was  prior  litigation  over  the  right 
to  the  office.  Proceedings  in  the  nature  of 
quo  warranto  were  instituted  against  plain- 
tiff in  error  by  the  territory,  upon  the  rela- 
tion  of  defendant  in  error,  to  try  the  title 
of  plaintiff  in  error  to  the  office.  Judgment 
went  in  favor  of  the  latter  in  the  trial  court, 
which  was  reversed  by  the  supreme  court, 
and  the  case  remanded  for  further  proceed- 
ings.    12  N.  M.  293,  78  Pac.  204. 

Upon  the  subsequent  proceedings  in  the 
trial  court,  judgment  was  entered,  declaring 
plaintiff  in  error  not  entitled  to  the  office. 
The  judgment  also  ordered  him  to  deliver 
to  the  relator,  defendant  in  error  here,  the 
records  and  the  equipments  of  the  office,  "as 
the  lawful  custodian  thereof."  This  part  of 
the  judgment  was  reversed  by  the  supreme 
court;  the  other  part,  as  to  the  title  of 
plaintiff  in  error  to  the  office,  was  affirmed. 
13  N.  M.  64,  79  Pac.  719,  11  A.  &  £.  Ann. 
Cas.  1165.  An  appeal  was  taken  to  this 
court  and  dismissed  because  the  matter  in 
controversy  was  not  "measurable  by  some 
sum  or  value  in  money.*'  As  to  the  fees  of 
the  office,  it  was  said:  "The  term  of  office 
had  expired  before  the  rendition  of  judg- 
ment by  the  territorial  supreme  court,  and 
as  to  the  effect  of  the  judgment  of  ouster  in 
a  suit  to  recover  emoluments  for  the  past, 
that  is  collateral,  even  though  tlfe  judgment 
might  be  conclusive  in  such  subsequent  ac- 
tion. New  England  Mortg.  Secur.  Co.  y. 
Gay,  145  U.  S.  123,  36  L.  ed.  646,  12  Sup. 
Ct  Rdp.  815;  Washington  &  G.  R.  Co.  v. 
District  of  Columbia,  146  U.  S.  227,  30  L. 
ed.  951,  13  Sup.  Ct  Rep.  64."  [200  U.  S.  12, 
50  L.  cd.  348,  26  Sup.  Ct  Rep.  211.] 

This  action  was  brought  for  the  past  feea 
and  emoluments  of  the  office,  amounting,  it 
is  alleged,  to  the  sum  of  six  thousand,  one 
hundred  eighty-four  dollars  and  tixieeii 
cents    ($6,184.16). 

Tlie  grounds  of  action  are,  as  alleged,  that 
Sandoval,  defendant  *in  error,  was  duly  [SS6 
clectc<l  to  the  office;  that  Albright,  plaintiff 
in  error,  on  the  27th  of  March,  1903, 
"usurped  the  same,  and  excluded  the  plain- 
tiff therefrom,  and  received  and  appropri- 
a  ted  to  his  own  use  the  fees  and  emolu- 
ments** of  tlie  office  until  19th  of  November, 
1904,  when  the  plaintiff  (defendant  in  error 
here),  by  a  judgment  in  a  "certain  proceed- 
ing entitled  the  Territory  of  New  Mexico 
on  the  relation  of  Jesus  Maria  Sandoval 
against  the  said  George  F.  Albright,  was 
restored  to  the  possession  of  the  said  of- 
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ike."    The  judgment  was  made  part  of  the 
complaint. 

A  demurrer  was  filed  to  the  complaint. 
It  was  overruled.    An  answer  was  then  filed 
which  practically  admitted  the  allegations 
of  the  complaint,  except  the  legal  right  of 
the  plaintiff  to  the  fees  of  the  office.     It 
admitted  that,   in   the  quo  warranto  pro- 
ceeding, it  was  adjudged  that  Albright  was 
not  entitled  to  the  office,  and  had  usurped 
the  same,  and  that  Sandoval  was  entitled 
to  it.    The  answer,  however,  set  up  a  right 
to  the  office  in  Albright;  that,  on  the  23d 
of  March,  1903,  he  was  appointed  assessor 
of  the  county  by  the  board  of  county  com- 
missioners of  the  county,  acting  under  and 
by  virtue  of  §  3  of  an  act  of  the  legislative 
assembly    of    the    territory,    entitled,    "An 
Act  to  Create  the  County  of  Sandoval,"  ap- 
proved March  10,  1903,  as  amended  March 
12,  1903.    Thot  the  office  of  assessor  of  the 
county    of    Bernalillo    became    vacant    by 
reason  of  such  legislation,  Sandoval  county 
having  previously  been  a  part  of  BernaliiiO. 
The   validity   of   such   legislation    was    al- 
leged, and  that  the  power  of  appointment 
Was  vested  thereby  in  the  board  of  commis- 
sioners  created  by  the  amendatory  act  of 
March  12.     It  is  alleged  also  that  "the  of- 
fice was  subject  to  the  control  of  the  legis- 
lature, and  tliat  a  vacancy  thereafter  was 
created  by  *said  acts."     That  Sandoval,  at 
the  time  Sandoval  county  was  created,  was, 
and    had  been   a   long  time  before,  a  resi- 
<ient   of  Bernalillo,  and    censed,    therefore, 
Upon  the  passage  of  the  acts  creating  San- 
<loval  county,  to  be  a  resident  of  Bernalillo, 
a.iid     became    disqualified    from    exercising 
't-lie  duties  of  the  office  as  assessor  thereof, 
^S7]  to  which    'he   had  been  elected,   and 
t^liat,  at  the  time  of  the  appointment  of  Al- 
l>right,  the  office  was  and  had  been  vacant 
from  the  time  of  the  creation  of  Sandoval 
bounty. 

The  answer  admitted  the  receipt  of  $G,648 
On  account  of  fees  and  emoluments,  and  al- 
leged  that  Albright   paid   out  the  sum  of 
^2,142.25   for  clerical   and    other    expenses 
Necessarily    incurred    in    administering   the 
office,  which  amount,  he  alleged,  he  was  "en- 
titled  to   receive  as  a  set-ofT  against   any 
«3emand"  against  him.    And  he  alleged  that 
"the    said    sum    was   paid     in    good     fnitli. 
7here  was  a  demurrer  to  the  answer  filed 
und  a  replication.     The  latter  accepted  the 
statement  of  the   amount   received   by   Al- 
bright, alleged  want  of  information  as  to 
the   amount   expended   as   expenses   of   the 
office,  and  denied  that  Albright  was  an  in- 
cumbent of  the  office  in  good  faith. 

The  demurrer  was  sustained  to  all  partu 
of  the  answer  except  those  alleging  receipt 
of  fees  and  the  payment  of  expenses.  As 
to  them,  evidence  was  submitted  to  a  jury, 
54  li.  ed. 


which,  under  the  direction  of  the  court, 
returned  a  verdict  for  the  plaintiff,  San- 
doval, in  the  sum  of  $5,360.53,  which  was 
the  amount  sued  for,  less  the  expenses 
which  had  been  incurred  by  Albright.  Both 
parties  moved  for  a  new  trial,  the  plaintiff 
on  account  of  the  allowance  of  the  expenses, 
the  defendant  on  account  of  the  recovery 
against  him  of  the  fees  and  enoluments  re- 
ceived by  him.  Judgment  was  entered  for 
the  amount  of  the  verdict  in  favor  of  the 
plaintiff,  and  affirmed  by  the  supreme  court. 
03  Pac.  717.  Both  parties  sued  out  writs 
of  error.  That  of  Albright  (No.  116)  is 
directed  to  the  judgment  against  him; 
that  of  Sandoval  (No.  117),  to  redress  the 
error,  which,  he  contends,  was  made  against 
him  in  allowing  as  a  set-off  against  his 
demand,  the  expenses  that  Albright  had  in- 
curred in  administering  the  office. 

It  is  clear  that  the  only  questions  of  fact 
presented  by  the  pleadings  were  as  to  the 
amount  received  and  the  amount  expended 
by  Albright.  This  was  the  view  taken  of 
them  by  the  supreme  court.  That  court 
said:  "The  right  of  office  and  that  the  ap- 
pellee [defendant  in  error  here]  was  the  de 
jure  'officer  were  fully  determined  in  [8S8 
the  former  suits,  and  cannot  be  considered 
in  this;  therefore  the-  court  below  properly 
sustained  the  demurrer  to  all  such  parts 
of  the  answer  as  sought  to  raise  this  is^ue." 
The  suits  referred  to  by  the  court  were 
Territory  ex  rel.  Sandoval  v.  Albright,  12 
N.  M.  293,  78  Pac.  205,  13  N.  M.  04,  79 
Pac  719,  11  A.  &  E.  Ann.  Cas.  1165,  200  U. 
S.  0,  50  L.  ed.  346,  26  Sup.  Ct.  Rep.  210. 

The  court  therefore  addressed  itself  to 
the  two  propositions  which  it  conceived 
were  left  in  the  case, — the  right  of  Sandoval 
to  recover  the  fees  received  by  Albright,  and 
the  right  of  the  latter  to  set  off  against 
them  his  disbursements  for  expenses.  The 
court,  passing  on  the  first  proposition, 
found,  it  said,  no  statute  of  the  territory 
"governing  this  subject,"  but  decided  that 
"the  common  law,  in  the  absence  of  a  stat- 
ute, authorizes  a  recovery  by  the  officer  de 
jure  in  such  cases."  On  the  second  proposi* 
tion  it  found  that  there  could  be  no  ques- 
tion of  Alhriglit's  good  faith,  and  that  it 
considered  the  cases  made  good  faith  "the 
controlling  consideration  for  the  allow- 
ances of  expenses  to  an  ousted  de  facto  of- 
ficer," and  affirmed  the  judgment  of  the 
trial  court. 

Plaintiff  in  error,  however,  goes  back  of 
the  decision  of  the  supreme  court,  and  con- 
tends that  he  is  not  only  an  oflicer  de  facto, 
but  an  officer  de  jure.  In  other  words,  he 
asserts  the  correctness  of  the  position  taken 
in  his  answer,  that,  by  the  legislation  cre- 
ating Sandoval  county,  defendant  in  error 
ceased  to  be  the  assessor  of  Bernalillo,  to 
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which  he  was  duly  elected;  that  therefore 
a  vacancy  existed  to  which  plaintiff  in 
error  was  duly  appointed. 

The  basis  of  this  contention  is  the  power  of 
the  legislature  to  create  Sandoval  county, 
and  that,  by  the  exercise  of  the  powe%  de- 
fendant in  error  was  made  a  resident  of  San- 
doval county,  and  became  disqualified  to  be 
asaessor  of  Bernalillo.  From  this  it  followed, 
it  is  argued,  a  vacancy  occurred  to  which 
plaintiiT  in  error  was  appointed  under  the 
act  amending  the  act  creating  Sandoval 
county.  It  certainly  follows  that,  if  the 
residence  of  defendant  in  error  in  Sandoval 
county  did  not  create  a  vacancy,  there  was 
S3 9]  none  to  fill,  unless,  as  it  is  'contended 
by  defendant  in  error,  that  the  legislature 
has  the  power  to  create  a  vacancy,  and  ac- 
tually exercised  the  power. 

In  Territory  ex  rel.  Sandoval  ▼.  Albright, 
12  N.  M.  293,  78  Pac.  204,  the  judgment  of 
the  trial  court,  which  dismissed  the  quo 
warranto  proceedings,  was  reversed,  as  we 
have  seen.  The  supreme  court  said  that 
the  trial  court,  in  considering  the  section 
of  the  acts  relied  on  by  plaintiff  in  error, 
"arrived  at  the  conclusion  that  it  was  the 
intention  of  the  legislature  to  declare  that 
oflSce  [the  office  of  assessor  of  Bernalillo 
county]  vacant,  and  therefore,  although 
those  sections  do  not  contain  a  declaration 
to  that  effect,  the  court  was  of  the  opinion 
that  those  sections  should  be  given  the  ef- 
fect of  such  a  declaration."  But  the  su- 
preme court  added,  "We  cannot  concur  with 
the  trial  court  in  this  conclusion,"  and 
proceeded  to  analyze  the  legislation,  and 
decided  that  it  did  not  have  the  meaning 
plaintiff  in  error  attributes  to  it.  In 
other  words,  did  not  create  a  vacancy  in 
the  oflSce  of  assessor  of  Bernalillo  county. 
And  considering  the  laws  of  the  territory 
at  to  the  qualification  of  county  officers,  de- 
cided that  residence  was  not  one  of  them. 
The  court  further  decided  that,  when  plain- 
tiff in  error  was  appointed,  the  act  under 
which  it  is  contended  that  it  was  done  had 
not  taken  effect,  and  that  therefore  his  ap- 
pointment was  unauthorized. 

The  court,  considering  the  legislation  in 
view  of  the  powers  of  the  legislature,  as 
limited  by  the  act  of  Congress  of  July  30, 
1886  (24  Stat,  at  L.  170,  chap.  818),  con 
eluded  that  the  legislature  had  not  the 
power  to  remove  and  appoint  county  of- 
ficers, as  contended,  but  the  decision  of  the 
case  was  put  on  the  other  grounds  which 
we  have  stated.  In  other  words,  put  upon 
the  construction  of  the  statutes.  And  that 
construction  we  are  not  disposed  to  disturo. 
Fox  V.  Haarstick,  156  U.  S.  074,  39  L.  ed. 
576,  15  Sup.  Ct.  Rep.  457;  Enjrlish  v.  Ari 
zona,  214  U.  S.  350,  53  L.  ed.  1030,  29  Sup. 
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Ct.  Rep.  658;  Crary  v.  Dye,  208  U.  8.  515, 
52  L.  ed.  595,  28  Sup.  Ct.  Rep.  360. 

Under  these  views  it  is  not  necessary  to 
decide  whether  the  judgment  in  the  quo 
warranto  proceedings  is  conclusive  of  the 
issues  in  this  case,  as  contended  by  defend- 
ant in  error.  *The  decision  upon  [S40 
the  respective  rights  of  the  parties  aris- 
ing from  the  statute  of  the  territory 
may  be  rested  on  the  grounds  which 
we  have  expressed,  and  we  come  to  the 
proposition  whether  Sandoval  can  recover 
the  fees  and  emoluments  received  by  Al- 
bright, and  whether,  if  he  can,  may  the 
latter  set  off  his  expenses.  The  first 
proposition  is  not  controverted  by  Al- 
bright, although  he  suggests  that  there  are 
some  well-considered  cases  the  other  way, 
and  he  cites  Stuhr  v.  Curran,  44  N.  J.  L. 
181,  43  Am.  Rep.  353.  He  also  cites  Taylor 
V.  Beckham,  178  U.  S.  548,  44  L.  ed.  1187, 
20  Sup.  Ct.  Rep.  890,  1009;  Butler  v. 
Pennsylvania,  10  How.  402,  13  L.  ed.  472, 
for  the  view  that  there  is  no  such  thing  as 
property  in  a  public  office.  However,  hia 
ultimate  concession  is  that  the  weight  of 
authority  is  to  the  effect  that  a  de  jur4  of- 
ficer may  recover  from  the  de  facto  officer 
the  emoluments  of  the  ofiioe,  less  the  rea- 
sonable expenses  incurred  in  earning  such 
fees,  when  the  de  facto  officer  ^entered  *into 
the  office  in  good  ifaith  and  under  color  of 
title.  And  this  was  the  view  of  the  su- 
preme court  of  the  territory.  To  sustain 
the  first  proposition,  the  court  reviewed 
Stuhr  V.  Curran,  supra,  and  cites  against 
it,  United  States  use  of  Crawford  y.  Ad- 
dison, 6  Wall.  291,  18  L.  ed.  919;  Dolan 
V.  New  York,  68  N.  Y.  274,  23  Am.  Rep. 
168;  Hunter  v.  Chandler,  45  Mo.  452; 
Glascock  V.  Lyons,  20  Ind.  1,  83  Am.  Dec 
299;  Douglass  v.  SUte,  31  Ind.  429;  People 
ex  rel.  Benoit  v.  Miller,  24  Mich.  453,  9  Am. 
Rep.  131;  People  ex  rel.  Dorsey  v.  Smith,  28 
CaL  21;  Nichols  v.  MacLean,  101  N.  Y. 
538,  54  Am.  Rep.  730,  5  N.  £.  347;  Kreits 
V.  Behrensmeyer,  149  111.  503,  24  L.R.A.  69, 
30  N.  E.  983;  Vaux  v.  Jeffersen,  2  D^-er, 
114b;  Arris  v.  Stukely,  2  Mod.  260;  Lee 
V.  Drake,  2  Salk.  468 ;  Webb's  Case,  8  Coke, 
45b;  1  Selwyn,  N.  P.  81;  1  Chitty,  PI.  112. 
It  is  not  necessary  to  make  a  review  of 
these  cases.  It  is  enough  to  say  that  they 
sustain  the  proposition  for  which  they  are 
cited. 

The  second  question  is  more  debatable; 
to  wit,  whether  Sandoval  was  entitled  to  the 
gross  receipts  of  the  office,  as  contended  by 
him,  or  to  the  net  receipts,  as  contended  by 
Albright,  and  as  decided  by  the  courts  be- 
low. 

Counsel  for  Sandoval  sees  and  admits  the 
difficulties  which  beset  the  question,  and  is 
not  insensible  to  the  justice,  under  *tlie  [Z4 1 
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elrcnmstances  of  this  case,  of  the  deductions 
allowed  by  the  courts  below. 

There  is  ai^gument  based  6n  the  illegality 
of  Albright's  occupation  of  the  office,  and 
strength   in   the   contention   that    a    tres- 
passer may  not  set  off  the  expense  he  in- 
curred in  executing  the  trespass.     It  has 
been  held,  in  a  well-considered  case,  there 
can  be  no  deduction  for  the  personal  services 
of  the  intruder.     People  ex  rel.  Benoit  v. 
Miller,  supra.     It  was  said  in  that  case, 
however,  that  "there  may  be  reason  for  de- 
ducting   from    any    official    earnings     the 
actual  cost  of  obtaining  them,  which  would 
have  been  entailed  on  any  person  who  might 
have  held  the  office."    This  may  be  said  of 
the  expenses  in  controversy  in  the  case  at 
bar.    Mayfield  v.  Moore,  53  111.  428,  5  Am. 
Rep.  52,  is  the  leading  case  which  sustains 
the  right  to  deduct  such  expenses.     This 
case  la  followed  by  others    in    the    same 
court,  and  the  same  view    has    been    an- 
nounced by  other  courts.     We  think  they 
express  the   correct   rule.     It    makes    the 
measure  of  recovery  the  extent  of  the  in- 
jury, and  the  injury,  it  is  clear,  is  not  the 
gross  earnings  of  an  office,  but  such  earn- 
ings less,  to  use  the  language  of  Mr.  Chief 
Justice  Campbell  in  People  ex  rel.  Benoit  v. 
Miller,  supra,  "the  actual  cost  of  obtain- 
ing them,  which  would  have  been  entailed 
on   any   person  who  might  have  held  the 
office." 

Judgment  affirmed. 


•  4ai  •GEORGE  P.  ALBRIGHT,  Appt., 

▼. 
JESUS  MARIA  SANDOVAL. 

(See  S.  C.  Reporter's  ed.  342-344.) 

A.ppeal  —  from  territorial  supreme  court 
^Federal  question. 

The  judgment  of  a  territorial  supreme 
Oourt  for  the  recovery  of  fees  by  a  d«  jure 
officer  from  a  de  facto  one  is  not  reviewable 
in  the  Federal  Supreme  Court,  as  involving 
the  validity  of  an  authority  exercised  under 
the  United  States  in  the  passage  of  the  ter- 
I'itorial  legislation  from  which  it  was  con- 
tended that  the  right  to  the  fees  was  derived, 
Mrhere  the  decision  was  rested  in  fact  upon 
the   construction  of  the  statutes,  and  not 

Note. — As  to  review  by  the  United  States 
Supreme  Court  of  territorial  decisions — see 
note  to  Miners'  Bank  v.  Iowa,  13  L.  ed. 
U.  S.  867. 

On  Federal  questions  as  sustaining  appel- 
late jurisdiction  of  the  Supreme  (>)urt  of 
the  United  States  over  territorial  supreme 
courts — sec  note  to  New  York  Foundling 
HospiUl  ▼.  Gatti,  51  L.  ed.  U.  S.  254. 
»4  li.  €«• 


Upon  the  want  of  power  of  the  territorial 

legislature  to  pass  them. 

[For  other  cases,  see  Appeal  and  Error,  1019* 
1029,  in  Digest  Sup.  Ct.  1908.] 

[No.  118.1 

Argued  and  submitted  January  28,   1010. 
Decided  February  21,  1910. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  which  aflfirmed  a  judgment  of  the 
District  Court  of  Bernalillo  County,  in  that 
territory,  for  the  recovery  by  a  de  jure 
officer  from  a  de  facto  one,  of  the  fees  and 
emoluments  of  the  office.  Dismissed  for 
want  of  jurisdiction. 

See  same  case  below  (N.  M.)  94  Pac.  947. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  Ij.  Mcdler  argued  the  cause 
and  filed  a  brief  for  appellant. 

Mr.  Neill  B.  Field  submitted  the  cause 
for  appellee. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  appeal  involves  the  same  questions  aa 
those  that  have  just  been  decided  in  Albright 
V.  Sandoval,  No.  116.  [210  U.  S.  331,  ante, 
502,  30  Sup.  Ct.  Rep.  318.]  In  the  latter 
case,  the  right  of  Sandoval  to  recover  the 
fees  and  emoluments  of  the  office  of  assessor 
of  Bernalillo  county  from  Albright  is  decid- 
ed. 

The  case  at  bar  is  another  action  for  addi- 
tional fees  received  by  Albright.  The  judg- 
ment rendered  was  for  the  sum  of  $1,688.84, 
which,  with  interest,  amounted  to  the  sum  of 
$1,813.25.  *The  judgment  was  affirmed  [S 4 S 
by  the  supreme  court.  94  Pac.  947.  This 
appeal  was  then  taken.  A  motion  is  made 
to  dismiss  it  on  the  ground  that  the  amount 
in  dispute  does  not  exceed  $5,000.  To  this 
it  is  replied  that  the  case  involves  the  validi- 
ty of  an  authority  exercised  under  the 
United  States  in  the  passage  of  the  laws 
by  which,  it  is  contended,  Albright  derived  a 
right  to  the  office. 

The  appellant  supports  this  contention  by 
saying  that  his  answer  in  the  trial  court 
raised  the  ''legal  propositions  of  the  power 
and  authority  of  the  territorial  legislature 
to  pass  the  acts  creating  Sandoval  county, 
and  to  vest  the  power  of  appointment  in  the 
county  commissioners  of  Bernalillo  county," 
and  also  contained  a  full  record  of  the  quo 
warranto  proceedings  in  which  the  same 
questions  were  raised.  But  by  reference  to 
the  opinion  in  No.  116  it  will  be  seen  that 
the  supreme  court  rested  its  decision  upon 
the  construction  of  the  statutes,  not  upon 
the  want  of  power  in  the  legislature  to  pass 
them.     As  to  the  acts  iucnisclves,  the  su- 
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preme  court  said:  "It  does  not  seem  neces- 
sary or  profitable  in  this  case  to  consider 
the  question  of  the  power  of  the  legislature, 
lor  the  reason  that  however  adequate  the 
power  of  the  legisli^ture  might  be,  if  the  leg- 
islature did  not  see  fit,  nor  intend  to  exer- 
cise the  power  to  declare  the  office  of  assessor 
of  Bernalillo  county  vacant  by  the  legisla- 
tion enacted,  the  legal  right  of  the.  incum- 
bent elected  by  the  people  of  the  county 
is  not  affected  by  the  legislation,  and 
no  vacancy  existed,  to  be  filled  either  by  elec- 
tion or  appointment."  [12  N.  M.  304,  78 
Pac.  207]. 

As  to  the  vacancy  alleged  to  have  occurred 
by  the  nonresidence  of  Sandoval  in  Bernalil- 
lo county,  the  court  said  that  it  was  unable 
to  find  any  provision  of  the  statutes  "requir- 
ing residence  in  the  county  as  a  qualification 
to  hold  the  office  of  assessor."  And  further 
said  that  it  was  Iicnce  led  to  the  logical  con- 
clusion "that  even  if  it  was  admitted  that 
Sandoval  had  been  for  years  and  was  still 
residing  in  what  would  become  Sandoval 
county  when  the  act  took  effect,  that 
fact  would  neither  disqualify  Sandoval  from 
S44]  holding  his  office  nor  *have  the  effect 
of  rendering  the  ofl[ice  vacant."  And  again: 
"The  legislature  acted  upon  a  mistaken  view 
of  the  law,  the  result  of  which  was  to  pro- 
vide for  the  election  of  an  officer  to  an  office 
not  vacant,  but  which,  on  the  contrary,  was 
in  the  possession  of  a  legally  elected  and 
qualified  incumbent."  It  was  also  decided 
that  Albright's  appointment  was  made  l>c- 
fore  the  law  took  effect,  and  necessarily  was 
illegal. 

Upon  the  second  appeal  of  the  case,  the 
court  did  not  enlarge  on  the  ground  of  its 
decision.  33  N.  M.  64,  79  Pac.  719,  11  A.  & 
£.  Ann.  Cas.  11C5.  It  follows  that  as  San- 
doval's riglit  to  the  office  and  Albright's 
want  of  right  were  based  upon  the  construc- 
tion of  the  statutes  of  the  territory,  not  up- 
on power  of  the  legislature  to  pass  them,  the 
motion  to  dismiss  must  be  granted,  and  it  is 
■o  ordered. 


WILLIAM  J.  MOXLfiY,  a  Corporation 
Organized  and.  Existing  under  the  Laws 
of  the  State  of  Illinois, 

v. 

HENRY  L.  HERTZ,  Collector  of  Internal 
Revenue  for  the  First  Collection  District 
of  Illinois. 

(See  S.  C.  Reporter's  ed.  344-357.) 

Internal  revenue  —  oleomargarine  ^ar- 
tificial coloration. 

Oleomargarine  made  to  look  like  butter  of 
a  shade  of  yellow  by  the  use  of  Ya  of  1  per 
cent  of  pnlni  oil,  a  vojjetable  oil  recognizwl 
as  a  possible  ingredient  by  the  act  of  August 
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2,  188G  (24  Stat,  at  L.  209,  chap.  840,  U. 
S.  Ck>mp.  Stat.  1901,  p.  2228),  §  2,  is  not 
"free  from  artificial  coloration"  within  the 
meaning  of  the  proviso  in  §  8  of  that  act, 
as  amended  by  tne  act  of  May  0,  1902  (32 
Stat,  at  L.  194,  chap.  784,  §  3,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  864),  imposing  a  lesser 
tax  on  oleomargarine  when  free  from  arti- 
ficial coloration  that  causes  it  to  look  like 
butter  of  any  sliade  of  yellow,  although  the 
addition  of  such  palm  oil  mav  give  the  prod- 
uct a  slightly  better  grain  of  texture,  and  a 
slightly  better  physiological  effect  upon 
those  who  eat  it,  where,  but  for  its  coloring 
power,  it  probably  would  not  have  been  used. 
LFor  other  cases,  see  Internal  ReTenue,  213- 
217,  in  Digest  Sup.  Ct.  1908.] 

[No.  398.] 

Argued  December  13  and  14,  1909.    Decided 
February  21,  1910. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit,  presenting  three  questions 
as  to  whether  oleomargarine  containing 
palm  oil  is  artificially  colored  so  as  to  be 
subject  to  the  higher  rate  of  taxation  pre- 
scribed  by  the  Federal  statutes.  The  first 
question  answered  in  the  affirmative.  The 
second  and  third  questions  not  answered. 
The  facts  are  stated  in  the  opinion. 

Mr.  John  Maynard  Harlan  argued  tlie 
cause  and  filed  a  brief  for  William  J.  Mox- 
ley: 

The  principle  of  Cliff  v.  United  States, 
195  U.  S.  159,  49  L.  ed.  139,  25  Sup.  Ct. 
Rep.  1,  taken  in  connection  with  McCrny  v. 
United  States,  195  U.  S.  27,  49  L.  ed.  78,  24 
Sup.  Ct.  Rep.  769,  1  A.  &  E.  Ann.  Cas.  501, 
logically  requires  negative  answers  to  all 
the  certified  questions. 

The  rule  that  one  who  claims  the  bene- 
fit of  an  exception  must  make  it  clear  that 
he  comes  within  its  scope  has  no^  applica- 
tion to  this  case. 

Interstate  Commerce  Commission  v.  Baird, 
194  U.  S.  25,  48  L.  ed.  860,  24  Sup.  Ct.  Hep. 
563;  United  States  v.  Whitridge,  197  U.  S. 
135,  143,  49  L.  ed.  690,  698,  25  Sup.  Ct. 
Rep.  400;  Georgia  R.  &  Bkg.  Co.  v.  Smith, 
128  U.  S.  174,  32  L.  ed.  377,  9  Sup.  Ct. 
Rep.  47;  United  States  v.  G.  Falk  &  Bro. 
204  U.  S.  143,  51  L.  ed.  411,  27  Sup.  Ct. 

Note. — On  regulation  of  traffice  in  oleo- 
margarine— see  notes  to  State  v.  Marshall, 
1  L.R.A.  52;  Com.  use  of  Allegheny  County 
V.  Miller,  6  L.R.A.  633;  and  Com.  use  of 
Allegheny  County  v.  Weiss,  11  L.R.A  532. 

On  the  applicability  of  oleomargarine  stat- 
utes where  resemblance  to  butter  results 
from  choice  of  ingredients,  and  not  from  the 
introduction  of  foreign  coloring  matter — 
see  note  to  State  v.  Meyer,  14  L.R.A.(N.S.) 
1001. 
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Rep.  ItU.  See  also  United  SUtos  ▼.  Babbit, 
1  Black,  55,  17  L.  ed.  94;  Bank  for  Savings 
T.  The  Collector  (Bank  for  Sayings  ▼. 
Field)  3  Wall.  495,  18  L.  ed.  207. 

Even  if  the  proviso  in  §  8  of  the  oleo- 
margarine law,  as  amended,  were  to  be  re- 
garded as  an  exception  to  the  preceding  part 
of  I  8,  nevertheless  it  should  be  construed 
liberally  in  favor  of  the  manufacturer  and 
taxpayer. 

Eidman  v.  Martinez,  184  U.  S.  678,  46 
L.  ed.  697,  22  Sup.  Ct.  Rep.  515;  Warring- 
ton y.  Furbor,  8  East,  245. 

The  fact  that  the  manufacturer  intended 
and  used  the  palm  oil  for  the  coloration 
of  the  oleomargarine  cannot  enter  into  the 
determination  of  the  amount  taxable  under 
the  statute. 

Merritt  ▼.  Welsh,  104  U.  S.  694,  20  L. 
ed.  896;  Seeberger  v.  Farwell,  139  U.  S. 
608,  35  L.  ed.  297,  11  Sup.  Ct.  Rep.  650; 
Mftgone  v.  Luck'emeyer,  139  U.  S.  612,  35 
L.  ed.  298,  11  Sup.  Ct  Rep.  051;  United 
States  V.  Schoverling,  146  U.  S.  76,  81,  30 
L'ed.  893,  895,  13  Sup.  Ct.  Rep.  24;  Unit- 
ed States  V.  Irwin,  24  C.  C.  A.  349,  45  U. 
8.  App.  746,  78  Fed.  801. 

The  oleomargarine  law,  being  a  revenue 
law,  should  be  construed  most  strongly 
against  the  government  and  in  favor  of  the 
taxpayer. 

United  States  ▼.  Wigglesworth,  2  Story, 
869,  Fed.  Cas.  No.  16,690;  Hartranft  v. 
Wiegmann,  121  U.  S.  609,  616,  30  L.  ed. 
1012,  1015,  7  Sup.  Ct.  Rep.  1240;  United 
States  V.  Isham,  17  Wall.  498,  21  L.  ed. 
728;  American  Net  &  Twine  Co.  v.  Worth- 
ington,  141  U.  S.  468,  35  L.  ed.  821,  12  Sup. 
Ct.  Rep.  55;  Gurr  v.  Scudds,  11  Exch.  192; 
ICidroan  v.  Martinez,  184  U.  S.  578,  46  L.  ed. 
697,  22  Sup.  Ct.  Rep.  515;  Benziger  v. 
United  States,  192  U.  S.  38,  55,  48  L.  ed. 
331,  338,  24  Sup.  Ct.  Rep.  189;  Tomkins 
V.  Ashby,  6  Barn.  &  C.  543;  Doe  ex  dem. 
Scruton  v.  Snaith,  8  Bing.  152;  Warring- 
ton V.  Furbor,  supra. 

Solicitor  General  Bowers  archied  tlie 
cause  and  filed  a  brief  for  the  collector: 

There  is  a  presumption  against  construc- 
tion which  would  render  a  statute  ineffect- 
ive or  inefiicient,  or  which  would  cause 
grave  public  injury  or  inconvenience. 

Bird  V.  United  States,  187  U.  S.  118, 
124,  47  L.  ed.  100,  103,  23  Sup.  Ct.  Rep. 
42. 

The  statutory  proviso  relieving  naturally 
colored  oleomargarine  from  the  general  tax 
of  10  cents  per  pound  is  not  to  be  construed 
liberally  in  favor  of  the  manufacturer.  The 
statutory  distinction  between  naturally  and 
artificially  colored  oleomargarine  has  a 
remedial  purpose,  namely,  protection  of  the 
purchasing  and  consuming  public  against 
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deception  through  imposition  upon  them  of 
articles  which  are  neither  true  butter  nor 
true  oleomargarine.  Such  remedial  legisla- 
tion must  be  construed  liberally  toward  ac- 
complishment of  the  legislative  purpose. 

United  States  ▼.  Dickson,  16  Pet.  141, 
165,  10  L.  ed.  689,  698;  Ryan  v.  Carter,  03 
U.  S.  78-83,  23  L.  ed.  807-809 ;  Cliff  ▼. 
United  SUtes,  195  U.  8.  163,  49  L.  ed.  141, 
25  Sup.  Ct.  Rep.  1. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion  of  the  court: 

The  certificate  cannot  easily  be  condensed, 
therefore  we  give  it  in  full.  It  is  as  fol- 
lows: 

*'In  this  case,  which  has  been  argued  and 
submitted  to  this  court,  questions  of  law 
arise  concerning  which  the  court  desires  the 
instruction  and  advice  of  .the  Supreme 
Court  of  the  United  States. 

"The  plaintiff  in  error  brought  suit  (at 
law)  in  the  trial  court  to  recover  the 
amount  paid  to  the  defendant  in  error,  aa 
collector  of  internal  revenue,  under  con- 
straint, as  a  tax  of  10  cents  per  pound,  as- 
sessed by  the  commissioner  of  internal  rev- 
enue,  for  the  manufacture  by  the  plaintiff 
in  error  of  284,998  pounds  of  oleomargarine 
under  due  authority  to  engage  in  such  bust- 
ness.  Issues  were  joined,  and,  upon  written 
stipulation  by  tne  parties,  were  submitted 
to  the  court  for  trial  without  a  jury.  After 
hearing  the  testimony,  the  trial  court  made 
and  filed  a  special  finding  of  facts  upon  the 
several  issues  so  submitted,  and  thereu|Km 
judgment  was  rendered  ngainst  the  plain- 
tiff in  error,  whereof  reversal  is  sought  on 
writ  of  error. 

"The  tax  in  controvei*sy  of  10  cents  per 
pound  purports  to  be  assessed  under  the 
provisions  of  §  3  of  the  act  of  Congress  ap- 
proved May  9,  1902,  published  as  chap. 
784,  32  *Stat.  at  L.  193,  194,  U.  8.  [349 
Comp.  Stat  Supp.  1909,  p.  864;  and  the 
present  inquiry  involves  only  the  following 
of  such  finding  of  facts,  viz.: 

"(1)  That  in  June,  1902  after  the  above- 
mentioned  enactment,  'the  commissioner  of 
internal  revenue  oflicially  promulgated  and 
published  and  issued  in  regular  course  by 
the  United  States  Treasury  Department, 
the  regulation  as  to  "artificial  coloration," 
in  language  as  follows: 


« (1 


u  n 


'Regulation  as  to  Artificial  Coloration. 

If,  in  the  production  of  oleomargarine, 
the  mixtures  of  compounds  set  out  in  the 
law  of  1886  are  used,  and  these  compounds 
are  all  free  from  artificial  coloration,  and 
CO  artificial  coloration  is  produced  by  the 
addition  of  coloring  matter  as  an  independ- 
ent and  separate  ingredient,  a  tax  of  ^  of 
1  cent  per  pound  only  will  be  collected,  al- 
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though  the  finished  product  may  look  like 
butter  of  some  shade  of  yellow.  For  ex- 
ample, if  butter  that  has  been  artificially 
colored  is  used  as  a  component  part  of  the 
finished-product  oleomargarine  (and  that 
finished  product  looks  like  butter  of  any 
shade  of  yellow),  as  the  oleomargarine  is 
not  free  from  artificial  coloration,  the  tax 
of  10  cents  per  pound  will  be  assessed  and 
collected.  But  if  butter  is  absolutely  free 
from  artificial  coloration  or  cotton-seed  oil 
free  from  artificial  coloration,  or  any  other 
of  the  mixtures  or  compounds  legally  used 
in  the  manufacture  of  the  finished-product 
oleomargarine  has  naturally  a  shade  of  yel- 
low in  no  way  produced  by  artificial  colora- 
tion, and  through  the  use  of  one  or  more 
of  these  unartificially  colored  legal  compo- 
nent parts  of  oleomargarine  the  finished 
product  should  look  like  butter  of  any  shade 
of  yellow,  this  product  will  be  subject  to 
a  tax  of  only  %  of  1  cent  per  pound,  as  it 
is  absolutely  free  from  artificial  coloration 
that  has  caused  it  to  look  like  butter  of 
any  shade  of  yellow.' 

*'  'Which  said  ''Regulation  as  to  Artificial 
Coloration/'  thenceforth  continued  to  be  the 
regulation  of  the  commissioner's  office  when 
the  oleomargarine  hereinafter  referred  to 
was  made  and  sold  by  the  plaintiff.' 

S50]  *"(2)  The  rulings  and  assessments 
in  question  by  the  commissioner  of  inter- 
nal revenue  were  made  in  1903. 

"(3)  *The  oleomargarine,  on  account  of 
which  said  assessment  was  levied  by  said 
commissioner  of  internal  revenue,  and  said 
reduced  amount  thereof  was  required  by 
him  to  be  paid  by  said  plaintiff,  was  com- 
posed of  oleo  oil,  lard,  milk,  cream,  salt, 
and  two  vegetable  oils  commonly  known  as 
cotton-seed  oil  and  palm  oil,  and  of  nothing 
else.  The  proportion  of  palm  oil  present  in 
said  oleomargarine  was  about  l^  of  1  per 
cent  (i  per  cent)  of  the  total  volume  of  said 
oleomargarine.  Palm  oil  is  a  pure  vegetable 
oil  derived  from  the  fruit  of  palm  trees, 
which  grow  in  certain  parts  of  Africa,  and 
has  about  the  consistence  of  pure  butter. 
Palm  oil  consists  almost  entirely  of  palma- 
tine  and  olein,  which  are  the  chief  constitu- 
ents of  pure  butter.  Palm  oil  is  perfectly 
wholesome,  is  readily  digested,  and  has  long 
been  used  as  an  article  of  food  in  countries 
where  it  is  produced.  Palm  oil  was  success- 
fully employed  in  oleomargarine  prior  to 
May,  1902,  and  is  a  proper  constituent  of 
oleomargarine.  The  oleomargarine  involved 
in  this  suit  looked  like  butter  of  a  shade  of 
yellow,  and  such  resemblance  to  butter  of 
a  shade  of  yellow  was  caused  by  the  pres- 
ence of  the  palm  oil  used  in  said  oleomar- 
garine, and  the  levy  of  said  assessment 
by  said  commissioner  of  internal  revenue 
was  based  upon  and  because  of  such  resem- 
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blanoe  to  butter  of  a  shade  of  yellow,  re- 
sulting from  such  use  of  palm  oil  in  said 
oleomargarine.  In  addition  to  coloring  the 
oleomargarine  in  resemblance  to  butter,  the 
palm  oil  probably  gives  to  the  oleomarga- 
rine slightly  better  grain  of  texture,  causing 
it  to  act  more  like  butter  in  the  frying 
pan,  and  it  also  caused  said  oleomargarine 
to  have  a  better  physiological  effect  upon 
the  persons  who  ate  it;  but  such  function 
of  the  palm  oil,  other  than  as  coloring  mat- 
ter, was  slight,  and  but  for  the  coloring 
imparted  to  the  oleomargarine  would  not 
probably  have  been  actually  used  in  its 
manufacture. 

''Upon  the  foregoing  facts,— distinguish- 
ing the  case  from  that  presented  in  Cliff 
V.  United  States,  195  U.  S.  159,  49  L.  ed. 
139,  25  Sup.  Ct.  Rep.  1,  as  we  *under-  [351 
stand  the  facts  there  reported, — the  ques- 
tions of  law  concerning  which  this  court 
desires  the  instruction  and  advice  of  the  Su- 
preme Court  are  these: 

"First.  With  the  oleomargarine  caused 
'to  look  like  butter/  by  the  use  of  natural 
palm  oil  as  one  of  the  ingredients, — 'a  pure 
vegetable  oil/  named  in  the  statute  as  an 
ingredient  of  oleomargarine, — which  not 
only  gives  the  coloration  sought  for  the 
finished  product,  but  otherwise  (in  some  de- 
gree) improves  the  texture,  quality,  and 
health  fulness  of  the  oleomargarine,  can  such 
use  be  denominated  'artificial  coloration/ 
within  the  terms  and  meaning  of  the  stat- 
ute referred  to,  fixing  the  rate  of  taxation? 

"Second.  For  the  purpose  of  assessing  the 
statutory  tax  on  the  oleomargarine  de- 
scribed in  the  first  question.  Is  the  rate  of 
taxation  dependent,  either  (1)  upon  the 
ratio  which  the  quantity  of  palm  oil  used 
bears  to  the  other  ingredients,  or  (2)  the 
extent  or  ratio  of  other  benefits  than  that 
of  coloration  given  by  the  palm  oil? 

"Third.  Can  the  fact  that  the  manufac- 
turer intended  and  used  the  palm  oil  for 
coloration  of  the  oleomargarine  enter  into 
the  determination  of  the  amount  taxable 
under  the  statute?" 

It,  as  it  will  be  observed,  is  implied  in 
the  certificate,  and  it  is  also  contended  at 
bar,  that  the  facts  of  this  case  distinguish 
it  from  Cliff  v.  United  States,  supra.  What 
the  decision  was  in  that  case,  therefore,  be- 
comes the  first  subject  of  inquiry.  And  an 
element  of  that  inquiry  is  the  act  of  Con- 
gress under  which  the  tax  in  controversy 
was  imposed,  of  which  §§  2  and  8  are  only 
necessary  to  quote: 

"Sec.  2.  That,  for  the  purposes  of  this 
act,  certain  manufactured  substances,  cer- 
tain extracts,  and  certain  mixtures  and 
compounds,  including  such  mixtures  and 
compounds  with  butter,  shall  be  known  and 
designated  as  'oleomargarine,'  namely:   All 
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sobstanees  heretofore  known  as  oleomarga- 
rine, oleo,  oleomargarine  oil,  butterine,  lard- 
S52]  ine,  suine,  and  neutral;  *all  mixtures 
and  compounds  of  oleomargarine,  oleo,  oleo- 
margarine oil,  butterine,  lardine,  suine,  and 
neutral;  all  lard  extracts  and  tallow  ex- 
tracts; and  all  mixtures  and  compounds  of 
tallow,  beef  fat,  suet,  lard,  lard  oil,  vegeta- 
ble oil,  anotto,  and  other  coloring  matter, 
intestinal  fat,  and  ofTal  fat  made  in  imita- 
tion or  semblance  of  butter,  or,  when  so 
made,  calculated  or  intended  to  be  sold  as 
butter  or  for  butter."  [Act  of  August  2, 
1886,  24  Stat,  at  L.  209,  chap.  840,  U.  S. 
Ck>mp.  Stat.  1901,  p.  2228.] 

Sec.  8.  That  upon  oleomargarine  which 
shall  be  manufactured  and  sold,  or  removed 
for  consumption  or  use,  there  shall  be  as- 
sessed and  collected  a  tax  of  10  cents  per 
pound,  to  be  paid  by  the  manufacturer 
thereof;  and  any  fractional  part  of  a  pound 
in  a  package  shall  be  tax^  as  a  pound: 
provided,  ichen  oleomargarine  is  free  from 
artificial  coloration  that  causes  it  to  look 
like  butter  of  any  shade  of  yelloic,  said  tax 
shall  he  %  of  1  cent  per  pound*'  [italics 
ours].  [Act  of  August  2,  1886,  as  amended 
May  9,  1902,  32  Stat,  at  L.  194,  chap.  784, 
§  3,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  864.] 

The  defendant  in  that  case  was  charged 
with  having  knowingly  purchased  and  re- 
ceived for  sale  oleomargarine  which  had  not 
been  properly  stamped  according  to  law. 
It  was  shown  that  out  of  160  ounces  of 
which  the  compound  was  composed,  only 
IVi  ounces  were  palm  oil,  and  the  following 
ruling  of  the  commissioner  was  introduced 
in  evidence: 

"This  office  rules  that  where  so  minute 
and  infinitesimal  a  quantity  of  a  vegetable 
oil  is  used  in  the  manufacture  of  oleomar- 
garine as  is  proposed  to  be  used  in  palm 
oil,  and  through  its  use  the  finished  product 
looks  like  butter  of  any  shade  of  yellow, 
it  cannot  be  considered  that  the  oil  is  used 
with  the  purpose  or  intention  of  being  a 
bona  fide  constituent  part  or  element  of 
the  product,  but  is  used  solely  for  the  pur- 
pose of  producing  or  imparting  a  yellow 
color  to  the 'oleomargarine,  and,  therefore, 
that  the  oleomargarine  so  colored  is  not 
free  from  artificial  coloration,  and  becomes 
subject  to  the  tax  of  10  cents  per  pound." 

The  contention  was  that  Congress  having, 
in  §  2,  defined  oleomargarine  to  consist  of 
353]  certain  substances,  the  color  *  which 
resulted  from  the  use  of  such  substances,  or 
any  of  them,  was  a  natural,  not  an  artificial, 
coloration.  The  contention,  and  the  argu- 
ment of  counsel  to  support  it,  was  given 
at  length,  so  that  its  full  extent  and 
etrength  should  be  shown.  Among  other 
things,  this  was  said:  "Howsoever  minute 
may  be  the  quantity  of  palm  oil  used,  it  is 
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none  the  less  a  vegetable  oil,  a  statutory, 
or,  so  to  speak,  a  natural,  ingredient  of 
oleomargarine,  and  displaces  in  the  finished 
product  an  equal  volume  of  some  other 
statutory  ingredient  of  oleomargarine,  as, 
for  instance,  cotton-seed  oil."  And  it  was 
argued  that  the  statute  conferred  "no  power 
upon  the  commissioner  to  prescribe  the  for- 
mula for  the  manufacture  of  oleomargarine, 
or  the  proportion  of  the  different  ingre- 
dients, or  to  exclude  any  ingredient  except 
upon  the  ground  of  its  being  deleterious  to 
health."  The  argument  could  not  be  mis- 
understood or  evaded.  It  asserted  the  pur- 
ity of  the  oleomargarine  under  the  law,  and 
that  its  color  came  from  its  purity,  not 
from  any  illegal  addition  to  it.  The  con- 
tention, therefore,  was  direct,  and  unquali- 
f:3d  by  any  consideration  of  the  relative 
quantity  of  the  ingredients.  Its  force  was 
recognized,  but  it  was  nevertheless  rejected, 
and  in  reply  it  was  pointed  out  that  the 
statute  was  not  enacted  to  permit  the  man- 
ufacture of  oleomargarine,  but  to  prevent 
its  sale  "as  and  for  butter."  And  it  was  de- 
cided "that  when  any  substance,  although 
named  as  a  possible  ingredient  of  oleomar- 
garine, substantially  serves  only  the  func- 
tion of  coloring  the  mass,  and  so  as  to 
cause  the  product  to  'look  like  butter  of 
any  shade  of  yellow,*  it  is  an  artificial  col- 
oration." It  was  stated  that  palm  oil  is 
a  vegetable  oil,  and  one  of  the  substances 
authorized  to  be  used  by  §  2  in  the  compo- 
sition of  oleomargarine.  But  this,  it  was 
added,  did  not  exempt  the  product  from  the 
higher  tax  if  the  palm  oil  or  any  other 
"statutory  ingredient,"  to  use  the  phrase 
of  counsel,  was  used  only  for  coloring.  The 
statute  was  carefully  analyzed,  and  the 
words,  "and  other  coloring  matter,"  in  §  2, 
were  declared  to  have  an  obvious  purpose. 
"It  was  to  prevent,"  it  was  said,  "excluding 
from  the  operation  of  the  statute  *any-  [354 
thing  in  its  nature  oleomargarine  [that  is,  to 
exempt  from  the  higher  tax  anything  in  its 
nature  oleomargarine]  by  the  addition  of  a 
substance  not  in  reality  an  ingredient,  but 
serving  substantially  only  the  purpose  of 
coloring  the  product  to  cause  it  to  look  like 
butter."  And  it  was  further  said:  "The 
fact  that  one  of  the  ingredients  of  this  com- 
pound is  palm  oil  does  not  show  that  such 
oil  does  anything  else  than  color  the  prod- 
uct composed  of  other  ingredients,  and  if 
it  does  substantially  only  this,  it  is  right- 
fully styled  an  artificial  coloration."  This 
language  brings  us  to  the  point  of  distine* 
tion  between  that  case  and  the  case  at  bar. 
It  is  put  beyond  controversy  that  oleomar- 
garine may  be  subject  to  the  higher  tax 
though  its  color  result  from  a  "statutory 
ingredient."  To  relieve  from  such  conse- 
quence the  ingredient  must  be  there  in  sub- 
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stantial  quantity, — in  quantity  substantial 
enough  to  contribute  to  the  product  some- 
thing more  than  color.  And  this,  it  is  in- 
sisted, the  palm  oil  does  in  the  case  at  bar, 
and  the  case  is,  therefore,  it  is  further  in- 
sisted, distinguished  from  the  Cliff  Case. 
The  contention  is  that  the  defendant  in  the 
Cliff  Case  '*stood  upon  the  narrow  proposi- 
tion that  palm  oil  being  a  vegetable  oil, 
and,  therefore,  being  a  statutory  ingredient 
of  oleomargarine,  it  made  no  difference 
whether  the  amount  of  it  used  was  small 
or  large,  or  whether  the  sole  purpose  of  its 
use  was  to  impart  the  desired  color;  colora- 
tion due  to  its  use  was  not,  within  the 
meaning  of  the  statute,  'artificial  colora- 
tion.' " 

It  is  further  urged  that  "Cliff  made  no 
effort  whatever  to  show  what,  if  any,  were 
the  effects  of  palm  oil  upon  the  oleomarga- 
rine other  than  giving  color  to  it,"  but  ad- 
mitted, for  the  purpose  of  the  case,  *'that 
the  sole  and  only  function  of  the  palm  oil 
was  to  make  the  oleomargarine  'look  like 
buttef  of  a  shade  of  yellow.'" 

He  did  not  show,  as  he  might  have  shown, 
it  is  further  urged,  "what  are  found  as 
facts  in  this  case,  namely:  that  palm  oil  in 
its  nature  is  suitable  for  food;  that,  for 
many  years  prior  to  1002,  it  had  been  used 
S55]  for  food,  and  that,  when  *so  used,  it 
was  found  healthful  and  digestible;  and  that 
palm  oil  had  beeen  successfully  used  in  oleo- 
margarine prior  to  May  0,  1002,  the  date 
of  the  passage  of  the  amendment  which,  for 
the  first  time,  made  the  tax  upon  oleo- 
margarine that  is  free  from  artificial  colora- 
tion smaller  than  the  tax  upon  oleomarga- 
rine that  is  not  free  from  artificial  colora- 
tion. Prior  to  May  0,  1902,  all  oleo- 
margarine was  taxed  under  the  original 
oleomargarine  law  passed  in  1886,  at  the 
rate  of  2  cents  per  pound,  regardless  of 
whether  it  was  free  or  not  free  from  arti- 
ficial coloration." 

Are  these  contentions  sustained  by  the 
facts  certified*  Do  they  show  that  the 
palm  oil  has  substantially  any  other  pur- 
pose than  to  color  the  product?  It  is  cer- 
tified that  palm  oil  is  a  purely  vegetable 
oil,  "is  perfectly  wholesome,  is  readily  di- 
gested, and  has  long  been  used  as  an  arti- 
cle of  food  in  countries  where  it  is  pro- 
duced." These  are  useful  qualities,  un- 
doubtedly; and  the  extent  of  their  contribu- 
tion by  the  presence  of  V&  of  1  per  cent  of 
palm  oil  is  attempted  to  be  estimated.  It 
is  the  ingredient,  the  certificate  says,  that 
gives  to  the  oleomargarine  a  "shade  of  yel- 
low" and  makes  it  resemble  butter;  that  is, 
enables  it  to  seem  what  it  is  not,  and  so 
far,  at  least,  to  defeat  the  purpose  of  the 
law  against  coloration.  And  the  certificate 
further  recites  that,  "in  addition  to  coloring 
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the  oleomargarine  in  resemblance  to  butter^ 
the  palm  oil  probably  gives  to  the  oleomar* 
garine  slightly  better  grain  of  texture, 
causing  it  to  act  more  like  butter  in  tht 
frying  pan,  and  it  also  caused  said  oleo- 
margarine to  have  a  better  physiological  ef- 
fect upon  the  persons  who  ate  it;  but  audi 
function  of  the  palm  oil,  other  than  as  eol* 
oring  matter,  was  slight,  and  but  for  tlie 
coloring  imparted  to  the  oleomargarine 
would  not  probably  been  used  in  its  nmna- 
facture." 

We  do  not  think  these  facts  take  the 
case  out  of  the  ruling  in  the  Cliff  Caae. 
There  is  no  more  substantial  contributicm 
of  character  to  the  compound  in  this  ease 
than  in  that.  The  amount  of  palm  oil 
used  in  that  case  was  something  greater 
than  in  this,  and  the  purpose  of  its  use  was 
the  same.  It,  of  ^course,  added  what-  [S56 
ever  qualities  it  possessed  and  could  exiat 
in  a  fraction  of  1  per  cent  of  the  product 
of  which  it  made  a  part.  This  did  not  need 
explicit  statement,  and  it  gains  nothing  now 
by  explicit  statement.  What  effect  ia 
claimed  for  it  f  It  gives,  it  is  said,  a  sliglit- 
ly  better  grain  of  texture,  a  better  phyai- 
ological  effect  upon  those  who  eat  it.  But 
those  effects  are  '^slight,"  it  is  certified. 
What  is  meant  by  "slight  T"  It  is  the  word 
of  a  rather  indeterminate  meaning.  It  usu- 
ally implies  unimportance  or  insignificance, 
and  is  practically  given  that  meaning  in  tlie 
certificate.  The  palm  oil,  it  is  certified, 
contributes  so  little  to  the  value  or  quality 
of  the  oleomargarine  that,  but  for  its  color- 
ing power,  it  would  not  be  used.  It  may 
be,  as  counsel  says,  that  the  motive  of  ita 
use  cannot  make  it  illegal,  and  that  one 
cannot  become  an  offender  against  the  law 
by  doing  what  it  permits.  But  the  quea- 
tion  here  is  not  what  the  law  permito. 
That  was  decided  in  ttie  Cliff  Case.  The 
question  here  is  whether  we  shall  exagger- 
ate a  slight  use  of  a  "statutory  ingredient** 
into  a  substantial  use  of  it,  and  by  doing 
so  bring  its  use  within  the  permission  of 
the  statute,  and  relieve  the  product  of 
which  it  is  a  ''slight"  part  from  a  tax  of 
10  cents. 

We  have  so  far  considered  this  case  on 
the  authority  of  the  Cliff  Case,  deeming  it 
unnecessary  to  repeat  the  reasoning  of  the 
latter,  as  though  the  question  was  res  tit- 
tegra.  It  may  be  well,  however,  to  develop 
the  argument  of  counsel  somewhat  further. 
It  is  presented -in  a  summary  way  in  the 
following  syllogism: 

"First  premise:  Color  due  to  the  use  of 
an  authorized  food  ingredient,  not  artificial- 
ly colored,  ia  not  artificial  coloration.  (Ifo- 
Cray  v.  United  States,  195  U.  8.  27,  49  Ii^ 
ed.  78,  24  Sup.  Ct.  Rep.  769,  1  A.  A  S. 
Ann.  Caa.  601.) 
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"Second  premise:  Palm  oil,  being  a  vege- 
table oily  suitable  for  food,  and  its  nature 
such  as  to  make  oleomargarine  suitable  for 
food,  and  being  itself  not  artificially  col- 
oredi  is  an  authorized  food  ingredient. 
{O'lS  Case.) 

"Conclusion:   Therefore  color  due  to  the 
use  of  palm  oil  is  not  artificial  coloration." 
S57]     ^llie   premises  and  conclusions  are 
assumed    by    ignoring,    not    by    following, 
the  cases  cited  to  support  them.     The  er- 
ror  arises   by   making   the   term   "author- 
ized    food     ingredient"     unqualified,     and 
by     disregarding     what     the     Cliff     Case 
makes    essential.      The    quality    of    suit- 
ableness   for    food    of    an    ingredient    is 
made  determinative,  and  wholly  determina- 
tive,    disregarding    its    quantity,    its    re- 
lation and  proportion  to  other  ingredients; 
and  this,  counsel  indeed  contends  for,  and 
is  the  proposition  presented  in  the  second 
question  certified.    But  the  contention  con- 
travenes the  rule  in  the  Cliff  Case,  where 
the  distinction  was  made  between  the  mere 
addition  of  an  authorized  food  ingredient 
and  its  service  in  the  compound  for  some- 
thing more  substantial  than  coloration.  We 
now  repeat  it.    Any  other  rule  would  give 
too  easy  a  way  to  evade  the  statute,  and 
make  its  purpose  yield  not  to  what  is  es- 
i^ntial  to  the  manufacture  of  oleomarga- 
''ine,  but  what  is  nonessential;  and  render 
^    law  which  was  intended  to  prevent  de- 
<^ption  an  easy  means  to  accomplish  it. 

We    are   not    called     upon     to     consider 

'^^''hethcr  the  first  premise  of  counsel's  syl- 

^Cfcgism   is  sustained  by  McCray   v.   United 

States,    supra,    but    we    are    concerned    to 

^«iy,  to  meet  a  contention  of  counsel,  that 

*ti    will   not   be   put   into  antagonism  with 

le   Cliff  Case    by    the    meaning  we  have 

iven  the  latter.    On  the  contrary,  the  cases 

^''^jpport  each  other.    In  both,  this  court  de- 

^^  lined  to  follow  arguments  based  upon  the 

^^lere  letter  of  tlie  statute,  in  destruction  of 

^  %8  manifest  intention.     The  contention  in 

"^lie  McCray  Case  was  that  butter,  whether 

^Artificially  colored  or  not,  was  an  author- 

^  3Ecd  ingredient  of  oleomargarine,  and,  when 

^^dded  to  oleomargarine,  made  it  free  from 

^^rtificial  cojoration.     This  was  pronounced 

^n   "obvious  non  aequitur"     The  product, 

^t  was  said,  would  be  "oleomargarine,"  but 

^t  would  not  be  "oleomargarine  free  from 

^^rtificial  coloration  within  the  intendment 

^f  the  proviso"  of  §  2. 

It  follows  from  these  views  that  the 
^rst  question  certified  must  be  answered  in 
the  affirmative;  the  second  and  third  ques- 
tions do  not  call  for  specific  answera  on  this 
record. 
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in  Err., 

V. 

CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO, Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco,  et  al. 

(See  S.  C.  Reporter's  ed.  358-366.) 

Municipal  corporations  —  ordinances  — 
who  may  question  validity. 

1.  The  availability  for  burial  purposes 
of  large  tracts  of  land  within  the  limits  of 
the  city  of  San  Francisco  cannot  be  alleged 
by  a  cemetery  association  owning  a  burial 
ground  within  those  limits,  to  invalidate, 
under  the  Federal  Constitution,  an  ordi- 
nance forbidding  the  burial  of  the  dead  with- 
in the  limits  of  the  city  and  county  of  San 
Francisco. 
[Validity  of  municipal  ordinances,  ffenernlly, 

see  Municionl  Corporatious,  II.  b,  in  Digest 

Sup.  Ct  1008.] 


Constitutional  law  ^  due  process  off  law 
—  fforbldding  burial  within  municipal 
limits  —  police  power. 

2.  A  cemetery  association  owning  a 
burial  ground  within  the  limits  of  the  city 
and  county  of  San  Francisco  is  not  deprived 
of  its  property  without  due  process  of  law, 
contrary  to  the  United  States  Constitution, 
]4th  Amendment,  by  an  ordinance  forbid- 
ding the  burial  of  the  dead  within  thoso 
limits. 
[For  other  cases,  see  Constitutional  Law,  600- 

622,  878-888,  in  Digest  Sup.  Ct  1008.] 

[No.  100.] 

Argued  January  21  and  24,  1010.    Decided 
February  21,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a.  decree 
which  affirmed  a  decree  of  the  Superior 
Court  of  the  City  and  County  of  San  Fran- 
Cisco,  in  that  state,  in  favor  of  defendants, 
in  a  suit  to  restrain  the  enforcement  of  an 

Note. — On  municipal  power  over  nui- 
sances affecting  safety,  health,  and  personal 
comfort — see  note  to  Harrington  v.  Provi- 
dence, 38  L.R.A.  305. 

On  injunction  by  municipal  corporations 
against  nuisances  affecting  public  morals, 
peace,  good  order,  health,  and  safety — see 
note  to  Red  Wing  v.  Guptil,  41  L.R.A.  323. 

As. to  what  constitutes  due  process  of  law 
— ^see  notes  to  People  v.  O'Brien,  2  L.R.A. 
255;  Kuntz  v.  Sumption,  2  L.R.A.  655;  Re 
Gannon,  5  L.R.A.  359;  Ulman  v.  Baltimore, 
11  L..R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436;  and  Wilson  v.  North  Carolina,  42  L. 
ed.  U.  S.  805. 

For  a  discussion  of  police  power  generally 
— see  notes  to  State  v.  Marshall,  1  L.R.A. 
51;  Electric  Improv.  Co.  v.  San  Francisco, 
13  L.R.A.  131 ;  State  v.  Schlemmer,  10 
L.R.A.  135;  and  Barbier  y.  Connolly,  28  L. 
ed.  U.  S.  923. 
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ordinance  forbidding  the  burial  o(  tbe  dead 
within    the    city    and    county    liinita.      Al- 

8ee  same  case  below,  15Z  Cal.  4M,  ST 
L.R.A.(N.S.)  260,  93  Pac  70,  14  A.  A  E. 
Ann.  Cas.  1080. 

The  facto  are  stated  in  ttie  opinion. 

Hr.  TI)omas  E,  Haven  argued  tin  cause 
and  Bled  a  brief  for  plaintiff  in  error: 

If  tbe  cemetery  in  question  ha*  never 
been,  and  will  not  become,  a,  nuisance,  and 
ia  not  dangerous  to  life,  or  detrimental  to 
tbe  public  health,  it  ia  not  within  the  cod' 
atitutional  powers  of  the  municipality  to 
■uppresa  it. 

Yates  V.  Milwaukee,  10  Wall.  SOS,  19 
L.  ed.  OSOi  Hume  t.  Laurel  Hill  Cemetery, 
142  Fed.  S66. 

Ordinances  enacted  under  the  police  pow- 
«r  are  invalid  if  they  go  beyond  tbe  neceS' 
ritiei  of  the  case. 

Welch  T.  Swasey,  214  U.  B.  91,  53  L.  ed. 
023,  20  Sup.  Ct.  Rep.  667;  Chicago,  B.  A 
Q.  R.  Co.  r.  Illinois,  200  U.  8.  e02,  60  L. 
•d.  609,  26  Sup.  Ct.  Rep.  341,  4  A.  A  K. 
Ann.  Cea.  1176;  Dobbins  v.  Loa  Angeles, 
198  U.  8.  223,  49  L.  ed.  169,  2S  Sup.  Ct. 
Rep.  IS;  Hannibal  A  St.  J.  R.  Co.  v.  Huaen, 
B5  U.  S.  465,  24  L.  ed.  627;  Minnesota  v. 
Barber,  130  U.  S.  313,  34  L.  ed.  466,  3 
Intera.  Com.  Rep.  185,  10  Sup.  Ct.  Rep. 
£62;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
li.  ed.  206,  8  Sup.  Ct  Rep.  273. 

Tbe  prohibition  of  burials  from  which  no 
injury  can  result  is  neitber  reasonable  nor 
necessary. 

Los  Angeles  County  v.  Hollywood  Ceme- 
tary  Aaso.  124  Cal.  344,  71  Am.  St.  Rep. 
75,  57  Pac.  153;  Hume  v.  Laurel  Hill  Cem- 
etery, supra;  Freund,  Pol.  Power,  g  178; 
Lake  View  v.  Lets,  44  111.  81. 

Courts  cannot  know  judicially  that  the 
burial  of  human  remains  in  proximity  to 
the  habitations  of  the  living  is  dangerous  to 
the  Walth  of  the  inhabitants. 

Brown  T.  Piper,  91  D.  8.  37,  42,  43,  23 
L.  ed.  200-202;  St.  Louis  Gaslight  Co.  v. 
American  F.  Ins.  Co.  33  Mo.  App.  3QD; 
Underbill,  Ev.  §  241,  p.  371;  Minnesota 
»,  Barber,  130  U.  8.  313,  319,  327.  34  L.  ed. 
4S6,  457,  460,  3  Inters.  Com.  Rep.  185,  10 
Sup.  Ct  Rep.  862. 

Cemeteries  are  not  so  dangerous  to  health 
aa  to  constitute  nuisance*  per  jc. 

Iioa  Angeles  County  v.  Hollywood  Ceme- 
tery Asso.  and  Lake  View  v.  Letz,  supra; 
5  Am.  A  Fng.  Rnc.  Law,  2d  ed.  p.  701 ; 
Monk  V.  Packard,  71  Me.  30!),  36  Am.  Rep. 
31S;  Lake  View  v.  Rose  Hill  Cemetery  Co. 
70  HI.  195,  22  Am.  Rep.  71;  Bcgrin  v.  An- 
derson, 28  Ind.  79;  Kingsbury  v.  Flowers, 
es  Ala.  485,  3S  Am.  Rep.  14;  Wood,  Nuis- 
ances, 2d  ed.  p.  6,  3  3:  Dunn  v.  Austin,  77 
Tex.  146,  11  S.  W.  n2[i;  Musgrove  v.  Cath- 


olio  Church,  10  La.  Ann.  431;  New  Orleana 
V.  Church  of  St  Louis,  11  La.  Ann.  244; 
Ellison  V.  Washington,  68  N.  C.  (6  Jones's 
Eq.)   67,  76  Am.  Dec.  433. 

Prohibition  of  burials  is  unreasonable 
and  beyond  the  necessities  of  the  case  if 
possible  dangers  can  be  avoided  by  regula- 
tion  of   burials   without   absolute   prohibi- 

Los  Angeles  County  t,  Hollywood  C«ne- 
tery  Asso.  supra;  Freund,  Pol.  Power,  p. 
132,  S  141 ;  Hume  v.  Laur«l  Hill  Cemetery, 
supra;  Loehner  v.  New  York,  198  U.  S. 
45,  49  L.  ed.  937,  26  Sup.  Ct  Rep.  639,  3 
A.  A  E.  Ann.  Cas.  1133. 

A  power  to  regulate  does  not  properly  in- 
clude a  power  to  suppress  or  prohibit,  for 
the  very  essence  of  regulation  is  tbe  exist- 
ence ol  something  to  be  regulated. 

24  Am.  A  Eng.  Enc  Law,  2d  ed.  pp.  243, 
244;  Ek  parte  Patterson,  42  Tex.  Crim. 
Rep.  256,  61  L.R.A.  664,  58  8.  W.  1011; 
McConviil  T.  Jersey  City,  39  N.  J.  L.  44; 
Austin  T.  Austin  City  Cemetery  Asso.  87 
Tex.  330,  47  Am.  St  Rep.  114,  28  S.  W. 
52S;  Re  Hauck,  70  Micb.  390,  36  N.  W. 
200;  Stete  T.  Uott,  ei  Hd.  207,  48  Am.  Rep. 
106;  Be  Frazee,  63  Mich.  3S6,  0  Am.  6t 
Rep-  310,  30  N.  W.  72. 

A  mere  tendency  to  endanger  the  health 
of  the  public  is  not  a  sulTicient  warrant  for 
the  prohibition  of  a  lawful  business. 

Lake  View  t.  Rose  Hill  Cemetery  Co. 
supra;  Miller  v.  Horton,  162  Mass.  640, 
10  L.R.A.  lis,  23  Am.  5t  Rep.  850,  26  N. 
E.  100;  Loehner  y.  New  York,  supra. 

Complainant  is  entitled  to  be  heard  upon 
the  question  as  to  whether  or  not  the  burial 
of  tbe  dead  within  the  city  and  county  of 
San  Francisco  is  dangerous  to  life  and  det- 
rimental to  the  public  health. 

Dobbins  r.  Los  Angeles,  130  Cal.  179,  06 
Am.  St.  Rep.  9G,  73  Pac  970;  Re  Smith, 
143  Cal.  373,  77  Poc.  180. 

The  ordinance  ia  nnreasonable  for  the 
reason  that  it  prohibite  burials  upon  large, 
unoccupied  tracts  of  land. 

Wygant  T.  McLaucfalan,  39  Or.  429,  54 
L.R.A.  G36,  87  Am.  St  Rep.  673,  M  Pac. 
867. 

The  ordinance  deprives  complainant  and' 
ito  lot  owners  of  their  property  without  due 
process  of  law. 

Lawton  v.  Steele.  152  U.  8.  137,  38  L.  ed. 
388,  14  Sup.  Ct  Rep.  499;  Dobbins  t.  Los 
Angeles,  195  U.  S.  223,  49  L.  ed.  160,  25 
Sup.  Ct.  Rep.  18;  Holden  v.  Hardy.  16ft 
U.  S.  308,  42  I*  ed.  793,  18  Sup.  Ct  Rep. 
383. 

Mr.  Jcsae  H.  Sielnhart  argued  tbe 
cause,  and,  with  Mr.  Percy  V.  Long,  filed  a 
brief  lor  defendants  in  error: 

The  state  court  has  decided  that  the  ordi- 
nance ia  within  the  ternu  ot  the  powers 
lie  V.  8. 
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granted  to  the  municipality,  and  the  Fed- 
eral court  18  bound  by  this  decision,  except 
as  to  any  Federal  question. 

Cooley,  Const.  Lim.  7th  ed.  p.  31;  Crow- 
ley V.  Christensen,  137  U.  S.  86,  02,  34 
L.  ed.  620,  624,  11  Sup.  Ct.  Rep.  13;  Smiley 
V.  Kansas,  106  U.  S.  447,  40  L.  ed.  54G,  25 
Sup.  Ct.  Rep.  280. 

The  court  will  not  consider  the  fact,  as 
alleged  in  the  complaint,  that  there  are 
large  tracts  of  unoccupied  land  in  the  city 
and  county  of  San  Francisco,  removed  from 
human  ha  bi  Nations. 

New  York  ex  reL  Hatch  v.  Reardon,  204 
U.  S.  152,  51  L.  ed.  415,  27  Sup.  Ct.  Rep. 
188,  0  A.  &  £.  Ann.  Cas.  736;  The  Winne- 
bago, 205  U.  S.  354,  51  L.  ed.  837,  27  Sup. 
Ct  Rep.  500;  Lampasas  v.  Bell,  180  U.  S. 
276,  45  N.  E.  527,  21  Sup.  Ct  Rep.  3C8; 
Smiley  y.  Kansas,  106  U.  S.  447,  40  L.  ed. 
646,  25. Sup.  Ct.  Rep.  280;  Cooley,  Const 
Lim.  7th  ed.  p.  232;  Brown  y.  Ohio  Valley 
R.  Co.  70  Fed.  176;  Clark  y.  Kansas  City, 
176  U.  S.  114,  44  L.  ed.  302,  20  Sup.  Ct 
Rep.  284;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
y.  Montgomery,  152  Ind.  1,  60  L.R.A.  875, 
71  Am.  St  Rep.  301,  40  N.  E.  582;  Austin 
y.  Boston^  7  Wall.  604,  10  L.  ed,  224;  Al- 
bany County  y.  Stanley,  105  U.  S.  305,  26 
L.  ed.  1044. 

The  police  power  includes  that  general 
and  indefinite  extent  of  power  vested  in  the 
state  for  the  purpose  of  protecting,  preserv- 
ing, and  promoting  the  public  health,  safe- 
ty, morals,  welfare,  prosperity,  and  con- 
venience. It  is  that  indefinite  power  in- 
herently residing  in  the  government,  and 
placed  there  so  that  the  government  may 
fulfill  the  purposes  for  which  it  was  formed; 
to  wit,  the  protection  and  promotion  of 
the  health,  comfort,  safety,  welfare,  and 
prosperity  of  its  citizens. 

Chicago,  B.  k  Q.  R.  Co.  v.  Illinois,  200 
U.  S.  561,  502,  50  L.  ed.  506,  600,  26  Sup. 
Ct  Rep.  341,  4  A.  &  E.  Ann.  Cas.  1175; 
Eacanaba  &  L.  M.  Transp.  Co.  v.  Chicago, 
107  U.  a  678,  27  L.  ed.  442,  2  Sup.  Ct 
Rep.  185;  Leisy  y.  Hardin,  135  U.  S.  100, 
84  L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10 
Sup.  Ct  Rep.  681. 

Every  doubt  is  resolved  in  favor  of  the 
ordinance. 

Holden  y.  Hardy,  160  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct  Rep.  383. 

Especially  in  reviewing  a  state  decision 
upholding  the  ordinance. 

Welch  T.  Swasey,  214  U.  S.  01,  53  L.  ed. 
023,  20  Sup.  Ct  Rep.  567. 

The  question  always  is  whether  or  not  the 
act  is  within  the  reasonable  discretion  of 
the  legislature. 

Holden  y.  Hardy,  supra;  Gundling  v.  Chi- 
cago, 177  U.  8.  183,  44  L.  ed.  725,  20  Sup. 
Ct  Rep.  638;  Powell  y.  Pennsylvania,  127 
54  Ik  ed. 


U.  S.  678,  32  L.  ed.  258,  8  Sup^  Ct  Rep. 
802,  1257. 

The  legislative  conclusion  is  conclusive  on 
the  court  whenever  there  is  a  question 
whether  or  not  the  matter  is  within  the 
police  power. 

North  Chicago  City  R.  Co.  y.  Lake  View, 
105  111.  212,  44  Am.  Rep.  788;  Crutcher  r. 
Kentucky,  141  U.  S.  47,  35  L.  ed.  640,  11 
Sup.  Ct  Rep.  851;  Powell  v.  Pennsylvania, 
supra. 

The  Federal  court  will  not  declare  the 
act  unconstitutional  because  it  believes  that 
regulation  instead  of  prohibition  should 
have  been  attempted. 

Powell  V.  Pennsylvania  and  Crowley  y. 
Christensen,  supra. 

The  judiciary  will  not  declare  the  or- 
dinance unconstitutional  merely  because  it 
prohibits  harmless  as  well  as  harmful 
things. 

Booth  y.  Hlinois,  184  U.  S.  425,  46  L.  ed. 
623,  22  Sup.  Ct.  Rep.  425;  21  Harvard  L. 
Rev.  No.  8,  p.  177. 

The  court  will  not  declare  the  act  uncon- 
stitutional when  the  legislative  conclusion 
has  the  support  of  public  opinion,  common 
belief,  or  scientific  authority. 

Austin  v.  Tennessee,  170  U.  S.  343,  45 
L.  ed.  224,  21  Sup.  Ct  Rep.  132;  Re  Vie- 
meister,  170  N.  Y.  235,  70  L.R.A.  706,  103 
Am.  St  Rep.  850,  72  N.  E.  07,  1  A.  &  E. 
Ann.  Cas.  334. 

The  ordinance  in  this  case  is  not  unrea- 
sonable or  arbitrary. 

People  ex  rel.  Oak  Hill  Cemetery  Asso. 
y.  Pratt,  120  N.  Y.  68,  20  N.  E.  7;  Brick 
Presby.  Church  v.  New  York,  5  Cow.  588; 
Coates  V.  New  York,  7  Cow.  585;  Kincaid's 
Appeal,  66  Pa.  411,  5  Am.  Rep.  377;  Sohier 
V.  Trinity  Church,  100  Mass.  1;  Charles- 
ton v.  Wentworth  Street  Baptist  Church, 
4  Strobh.  L.  300;  Humphrey  v.  Front  Street 
M.  E.  Church,  South,  100  N.  C.  132,  13  S. 
E.  703;  Carpenter  v.  Yeadon,  86  C.  C.  A. 
122,  158  Fed.  766,  151  Fed.  870;  Newark 
v.  Watson,  56  N.  J.  L.  667,  24  L.R.A.  843, 
20  Atl.  487;  Palmer  v.  Hickory  Grove  Cem- 
etery, 84  App.  Div.  600,  82  N.  Y.  Supp. 
073;  Cronin  v.  People,  82  N.  Y.  318,  37 
Am.  Rep.  564;  Scovill  v.  McMahon,  62 
,Conn.  378,  21  L.R.A.  58,  36  Am.  St  Rep. 
350,  26  Atl.  470;  Austin  v.  Austin  City 
Cemetery  Asso.  87  Tex.  330,  47  Am.  St 
Rep.  114,  28  S.  W.  528;  Bryan  y.  Birming- 
ham, 154  Ala.  447,  120  Am.  St  Rep.  63, 
45  So.  022;  Page  v.  Symonds,  63  N.  H. 
17,  56  Am.  Rep.  481;  Young  v.  Mahoning 
County,  51  Fed.  585;  Dodd  v.  State  Bd.  of 
Health,  67  N.  J.  L.  463,  51  Atl.  456;  Odd 
Fellows'  Cemetery  Asso.  y.  San  Francisco, 
140  Cal.  226,  73  Pac.  087. 

It  has  the  support  of  scientific  authority. 

Sir  Henry  Thompson,  4  Popular  Science 

519 


S63-36S 


SuFBxuE  CousT  OF  THK  UHimt  Btates. 


Oct.  : 


Monthlj,  p.  690;   130  North  American  Re 
vien,   p.   266;    2   Buck,   Hygiene   k   Publi< 
Health,  p.  460;  93  North  American  Reriew 
p.  131. 
The  danger  from  burial  within  a  city  ii 

Lowe  T.  Prospect  Hill  Cemetery  Asso.  5t 
Neb.  04,  46  L.BJI.  237,  76  N.  W.  4S8;  i 
StcveoMii  &  M.  Hygiene  &  Public  Health 
p.  097 ;  3  Wharton  i,  St.  Med.  Jur.  1  400b , 
fi  Buck,  Hygiene  t  Public  Health,  p.  450: 
135  North  American  Beview,  p.  200;  10^ 
North  American  Review,  p.  211. 

SSS]     *Mr.  Justice  Holmes  delivered  tlii 
opinion  of  the  court: 

This  is  an  action  to  restrain  the  city  and 
county  of  San  Frarlcisco  and  its  officera 
from  enforcing  an  ordinance  forbidding  th( 
burial  of  the  dead  within  the  city  and 
county  limiU.  The  allegations  of  t)ie  com 
plaint  are  lengthy,  but  the  material  fact' 
set  foith  are  aa  follows:  The  plaintiff  wai 
incorporated  in  1807  aa  a  rural  cemetery 
under  ■  general  act.  The  land  in  question 
had  been  dedicated  aa  a  burying  ground, 
being  at  that  time  outside  the  city  limits, 
and  a  miU  or  two  away  from  dwellings  and 
business.  It  was  conveyed  to  the  ptaintitT, 
and  later  a  grant  of  the  same  was  obtained 
from  the  city  in  consideration  of  924,139.79, 
which  turn  the  city  retains.  The  land  has 
been  used  as  a  cemetery  ever  since;  forty 
thousand  lota  have  been  sold,  and  over  two 
million  dollars  have  been  spent  by  the  lot 
owners,  and  other  large  sum*  by  the  plain- 
tilT,  in  preparing  and  embellishing  the 
grounds.  By  the  terms  of  the  above- 
mentioned  general  statute  the  lots,  after  a 
burial  in  them,  are  inalienable,  and  descend 
to  the  heirs  of  the  owner,  and  the  plaintiff 
is  bound  to  apply  the  proceeds  of  sales  to 
the  improvement,  embellishment,  and  preser- 
vation of  the  grounds.  There  is  land  still 
unsold,  estimated  to  be  worth  {76,000. 
Tlierc.now  are  many  dwellings  near  the 
cemetery,  but  it  is  alleged  to  be  in  no  way 
injurioua  to  health,  or  offensive,  or  other- 
wise on  interference  with  the  enjoyment  of 
property  or  life.  There  also  is  an  all^otion 
that  there  are  within  the  city  large  tracts, 
some  of  them  vacant  and  some  of  them  con* 
taining  several  hundred  acres,  in  several  of 
which  interments  could  be  made  more  thnn 
a  mile  distant  from  any  inhabitants  or  high- 
nay.  The  ordinance  in  queation  begins  with 
a  recital  that  "the  burial  of  the  dead  with- 
in tiie  city  and  county  of  San  Francisco  is 
dangerous  to  life  and  detrimental  to  the 
public  health,"  and  goes  on  to  forbid  such 
burial  under  a  penalty  of  fine,  imprison- 
ment, or  both.  The  complaint  sets  up  that 
it  Tlolatea  article  1,  |  8,  and  the  14th 
fttS 


Amendment  of  the  Conatitution  of  the  Uoit^ 
ed  States. 

'The  answer  denied  some  of  Uie  above  iS<4 
atatcnicnta  on  the  ground  of  ignorance,  and 
vntegorically  denied  the  averment  as  to  tht 
large  vacant  tracts  avaiUblc  for  burying 
wittiin  the  city.  The  defendants  moved  for 
judgment  on  the  pleodings,  the  notice  show- 
ing the  ground  to  be  that  the  complaint  did 
not  state  a  cause  of  action,  but  going  onto 
say  that  the  motion  would  be  made  upas 
all  the  papers  on  file.  The  motion  waa 
granted,  and  an  exception  to  the  judgment 
waa  affirmed  by  the.  supreme  court  of  the 
sUte.  152  Cat.  404,  03  Pac.  70,  U  A.  &  K. 
Ann.  Cns.  1080.  As  tlie  sUte  court  and  the 
arguments  before  ns  assumed  the  material 
allegations  of  the  complaint  to  be  true,  we 
Hbsll  assume  that  the  judgment  was  ordered 
upon  the  complaint  without  regard  to  tb* 
denials  in  the  answer,  although  it  was  than 
on  flic. 

Hie  only  question  that  needs  to  be  an- 
swered, if  not  tlie  only  one  before  ns,  ia 
whether  the  plaintilT'B  property  ia  taken 
controry  to  the  14th  Amendment  In  con- 
sidering it.  the  allegation  as  to  the  large 
tracts  available  tor  burying  purpose*  may 
be  laid  on  one  side.  The  plaintiff  has  no 
grievance  with  regard  to  them.  Tlte  Winne- 
bago ( Iroquoia  Transp.  Co.  t.  Deljuiey 
Forge  &  Iron  Co.)  206  U.  B.  364,  300,  61  U 
ed.  830,  839,  27  Sup.  Ct.  Hep.  609.  Mora- 
over,  it  is  said  hj  the  supreme  court  of  the 
sUte  that  burial  within  the  San  Franciaeo 
city  or  county  limits  already  was  forbidden 
by  statute,  except  in  existing  cemeteries  or 
such  as  might  be  established  by  tlie  iMiard 
of  supervisors.  The  board  of  su|ierviaora 
passed  the  ordinsnee  now  complained  of; 
so  that,  as  pointed  out  by  the  court,  the 
ordinance  in  effect  merely  prohibited  buri- 
als in  existing  cemeteries.  It  was,  there- 
fore, a  specific  determination  by  the  law> 
making  authority  aa  to  the  relation  of 
those  cemeteries  to  their  respective  neigk- 
borboods,  and  the  question  is  whether  tbe 
court  can  say  that  it  waa  wrong. 

To  aid  its  contention,  and  in  support  «( 
the  averment  that  its  cemetery,  althoogk 
now  bordered  by  many  dwellinga,  is  in  no 
way  harmful,  the  plaintifi^  referi  to  o[rfniaMa 
of  scientific  men  who  have  maintained  thnt 
the  popular  belief  is  a  superstition.  Of 
these  we  are  asked,  by  implication,  to  taka 
judicial 'notice,  to  adopt  them,  Bnd,an  tS*l 
the  strength  of  our  acceptonoe,  to  declare  the 
foundation  of  the  ordinance  a  mistake  asd 
the  ordinance  void.  It  may  be,  in  a  mat- 
ter of  this  kind,  where  the  finding  of  fut 
is  merely  a  premise  to  laying  down  a  rali 
of  law,  that  this  court  boa  power  to  form 
it*  own  judgment  without  the  aid  of  a  JWT< 
PranU*  v.  Atlantiq  Coast  Line  R.  Co.  til  n. 
II*  V.  •. 


UOa.                                    lUvAnAH  Tbubt  Oo.  ?.  Ton  Bovt.  l6ft-3<7 

B.  210,  227,  03  u  ed.  ISO,  JOB,  29  Sap.  Ct  world.     Tlii*  !■  Bfaown  BuJDeientlr  bjr  tW 

Bep.    07.      But   whaUvw   the   tribuii»l,    it  cMei  cited  bj  the  court  below;  b.  g.,  Coate* 

quMtiona  at  thii  kind  grckt  caution  musi  v.   New  Yoilc,   7   Cow.   580;   KIncaid'i  Ap- 

b«   naed  in   overruling  the  deciaion  of  tli«  peal,  60  Pa.  411,  5  Am.  Rep.  377;   Sobler 

local   anthoritiea,   or   in   allowing  it  to   b4  v.  Trinity  Church,  109  Uaia.  1,  21;  Carpau- 

overruled.     No  doubt  tbii  court  ha*  gone  *  tar  v.  Veadon,   BQ  C.  C.  A.   122,   168   Fed. 

certain  diatance  in  that  direction.     Dobbini  706.    The  plaintiff  niuit  wait  until  there  is 

T.    Loa    Angelea,    195    U.    B.    223,    49    L  a  change  ol  practice,  or  at  leaeC  an  eatab- 

ed.   100,  20  Sup.   Ct.   Rep.   iS;   Locbner  v.  liihed  cooienau*  of  civilised  opinion,  before 

New  York,  198  U.  S.  46,  68,  et  acq.,  49  L,  it  can  expect   thia  court  to  overtlirow  the 

ed.  937,  942,  25  Sup.  Ct.  Rep.  639,  3  A.  a  rules  that  the  iawniakeri  and  tlio  «ourt  ol 

E.  Ann.  Caa.  1133.     But  it  hui  expreued  hiB  own  alate  uphold. 

through  the  mouth  of  the  aame  judge  whc  Judgment  afflrmed. 

delivered    the    judgment    in    the    caae    laat 

dted   the  great  reluctance  that  it   feels  to  Mr.   Juatiee   McKenna  took   no  part  In 

interfere   with    the   delilierate    deciaions   ol  the  decision  of  this  caae, 

the  highest  court  of  the  state  wlioae  people 

are  directly  concerned.     Welch  t.  Swaaey,  ' 

B14  U.  S.  01,   100,  63  L.   «d.  023.   030,  2S  „ 

Sun   Ct    Hen   607      tL  reluctance  inuat  ^  ^    'HAWAIIAN   THUBT   COMPANY  fStT 

r,^™,Ki~i  wL        1         ^           ■  .   7.,!^  (LIMITED)   and  Muriel  Campbell  Shin- 

redoubled  when,  >a  here,  thB  opimon  of  that  ^j      Executors   of   Abigail   k;  Campbell 

court  conllrms  a  speciQo  determination  con-  p»rker.  Deceased,  ApptsT 

ccming   the  aame  spat,   previously   reached  y, 

by  the  body  that  made  the  law.     Bee  French  HENRICH  MARTENS  VON  HOLT  et  at, 

V.   Barber   Asphalt   Paving   Co.    ISl    U.   H.  Trustees.     (No.  100.) 

324,  341,   46   L.  ed.  879,  888,  21   Sup.   Ct.  

«ep.  025;   Smith  v.  Worcester,  J82  Mass.  SAME 

SS2,  234,  235,  60  L.R.A.  728,  OS  N.  B.  40.  v- 

But  tlte   propriaty  of   deferring    a    good  SAME. 
«Se«l  to  the  tfibunala  on  the  spot  ia  not  the 

^wily  ground  for  caution.     If  every  member  (""■  ^W.) 

«af   this   bench   clearly  agreed   that  burying  ,_^  „    „    R-oortar'a  «d    967-371  I 

.^Tounda  were  centers  of  aafety,  and  thought  *B«»  »■  t-  Keporter'a  ed.  367-371.) 

*.he  board  of  auperviaora  and    the    supreme  wills -deTlse  of  Income  —  time  of  en- 

^sourt  of  California  wholly  wrong,  it  would  Joyment^ 

^not   dispose  of  the  case.     There  are  other  The  widow  ia  not  entitled  to  any  pnrt  of 

'things  to  be  considered.     Opinion  atlll  may  the    income    from    her    deceaaed    husband's 

%N  divided,  and  if,  on  the  hypotliesis  that  fpslty  before  the  same  comes  Into  tbe  exec- 

"«be  danger  is  real,  the  ordinance"  would  be  "**'■■'   hands   as  trustees   under  a   will  di- 

-*aird,  we  should  not  overthrow  it  merely  be-  f«««g  the  etecutora,  who  are  also  namej 

^r^r,.^  -f  «...  -ji.         „  •     ii.       11.      1.  11  r  M  trustees,  to  obtain  a  decree  of  diatribn- 

^nae  of  our  adherence  to  the  other  be   ef.  „„      „  ^„  „            ^  ^„^  ^^^.^.       jj^ 

«im.lar  arguments  were  pressed  upon  thia  .^aidue  of  the  testator's  esUU,  not  £fore 

■^nrt  with  r^ard  to  vaccination,  but  they  jthcrwisc    devised    or    bequeathed,    to    the 

^td  not  prevail.     On  the  contrary,  evidence  trustees  living  at  the  date  of  the  decree  of 

"Vhat  vaccination   was   deleterious  was   held  listributlon,  who,  "with  respect  to  all  prop- 

'Vroperlf  to  have  been   excluded.     Jacobson  ^rty  which  shall  be  so  distributed  to  them," 

-^.  Massachusetts,   107   U.   S.  11,  49   L.   ed.  "*  *<>  reduce   the   same   to  possession  and 

<43,  25  Sup.  Ct.  Rep.  358,  3  A    t  E   Ann  "»"■««  '*.  collecting  the  rents  and  income, 

■Cka.   766,   B.   c.   183   Maas.   242,   67   L.R.A.  "*•*  ^^fl''^  aeparaU  the  aecounU  perln.n- 

seal  o*K  ait-a  v  fta    o„  tn.i        n    i.  ">S  *"  ^^^  realty,  and  to  pay  over  to  the 

«,  ir^'  fS-    -?;  "      ^  ^""  '■  ^"^"'  "'dow,  in  lieu  of  dower,  o^  third  of  the 

187  U.  a  60$,  608,  609,  47  L.  ed.  323,  327,  „«,ma  of  the  "realty  la^t  aforesaid." 

328,  23  Sup.  Ct  Rep.  168.  Again,  there  may 

bave  been  other  grounda  fortifying  the  ordi-  [Nos.   106,  107.] 

nance  besides  tlioae  recited  in,  the  preamble. 

And  yet  agaiii,  tlie  extent  to  which  l^is-  Argued  January  26,  1010.     Decided  Feb- 

lation  may  modify  and  restrict  tlie  uaea  of  rnary  21,  1910. 

property  conaistcntly  with  the  Constitution 

ia  not  a  question  for  pure  abatract  theory  A  PPEAL  from  the  Supreme  Court  of  ths 

alone.      Tradition    and   the   habits     of    the  ^   Territory  of  Hawaii  to  review  decrees 

community    count     for    more    tlian     logic,  ifflrming   decrees   of   the   Circuit   Court   of 

Since,   as   before  the  making    of    constitu-  ^^  Tint  Judicial  Circuit  in  that  territory, 

«ona,   regulation  of  burial  and  prohibition  tSubatituted  a.  parties  October  11,  IWft, 

et  It  In  certain  spoU,  especiatly  in  crowded  ,„  ,agp„tion   of   the  death  of  AbigaU  K. 

dtles,  have  been  familiar  to  the  Wastam  Campbell  Parker. 

04  K  ed.  Sit 
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ia  Buita  to  conatrue  ■  will,  holding  that  tbc 
testator's  widow  was  not  entitled  to  an; 
part  of  the  income  from  realty  until  the 
same   came   into   the   trustees'   hands.     Af- 

See  same  esse  below.  No.  lOS,  18  Haw. 
34,  on  rehearing,  18  Haw.  068;  No.  107,  18 
Haw.  342. 

The  facts  ar«  stated  in  the  opinion; 
Mr.  Aldls  B.  Browne  argued  the  cause, 
and,  with  Messrs.  Alexander  Brttton,  Evanii 
Browne,  Sidney  M.  Ballou,  Mason  F.  Prosi 
er,  Robbina  B.  Anderson,  F.  £.  ThompeoD, 
and  C.  F.  demons,  filed  a  brief  for  appel- 
lant: 

Separate  accounting  aa  between  income 
of  realty  and  personalty  was  an  obvioui 
necessity  in  the  orderly  accounting  and  ad- 
ministratian  of  the  estate.  Because  it  was 
not  in  terms  directed  by  the  testator  cannot 
justify  taking  the  omission  of  sucli  unncc- 
easary  direction  as  the  basis  of  interpret- 
ing the  will  and  the  testator's  intention 
thereunder  against  the  manifest  Brst  re- 
cipient of  his  bounty,  and  for  whose  righte 
and  interests  tbe  whole  will  exhibits  the 
highest  solicitude. 

2  Am.  ft  Eng.  Enc.  Law,  p.  1210. 
Where  a  widow  accepts  a  provision  in  her 
liusbsnil's  will  as  a  aubatitute  for  her  dower 
right,  she  is  regarded  as  a  purchaser  for  a 
valuable  consideration.  Her  claim  ia  a  pre- 
ferred one,  and  she  is  entitled  to  receive 
all  that  is  so  given  her  by  the  will,  although 
other  legacies  and  devises  may  have  to 
■bate  to  pay  debts. 

Borden  v.  Jenks,  140  Mass.  562,  54  An. 
Rep.  507,  5  N.  E.  023;  Pollard  v.  Pollard, 
1  Allen,  490;  Security  Co.  v.  Bryant,  52 
Conn.  311,  52  Am.  Rep.  699;  Lord  v.  Lord, 
23  Conn.  327;  Re  Gotzian,  34  Minn.  160, 
67  Am.  Rep.  43,  24  N.  W.  820;  Howard  v. 
Francis,  30  N.  J.  Eq.  444. 

The  fact  of  tbe  widow  being  a  purchaser 
for  value  marks  the  difference  between  her 
position  and  that  of  the  children,  who  are 
mere  volunteers. 

Williamson  v.  Williamson,  0  Paige,  306. 
The  legacy  of  the  value  of  one  third  of 
the  personalty,  given  the  widow  in  para- 
graph three,  would  have  drawn  interest  if 
the  will  hod  not  provided  to  the  contrary. 
The  provision  for  family  support,  under 
paragrai^  five,  is  to  be  regarded  as  in  lieu 
of  such  interest,  but  it  should  not  be  re- 
garded as  also  postponing  the  widow's  share 
in  the  income  from  the  realty. 

2  Warner,  Am.  Law  of  Administration, 
I  464;  Lamb  v.  Lamb,  II  Pick.  376i  Lover- 
ing  T,  Minot,  9  Cush.  151;  Pollock  v. 
Learned,  102  Mass.  64;  Sargent  v.  Sar- 
gent, 103  Uaaa.  200;  Ayer  v.  Aver,  IZS 
Mass.  676;  Williamson  v.  Williamson,  6 
Paige,  20B;  Green  t.  Green,  30  N.  J.  Eq. 
ftlO 


451;  Van  Blarcom  v.  Dager,  31  N.  J.  Bq. 
795;  Green  v.  Blackwell,  32  N.  J.  £q.  77X: 
Pell  V.  Mercer,  14  R.  I.  432. 

The  cases  cited  show  the  distinction  be- 
tween interest  on  specific  I^acies  and  caaaa 
where  the  bequest  is  of  the  income  for  Ufa 
in  the  residuum.  They  also  point  out  th«t 
it  makes  no  difference  that  tin  gift  pur* 
porte  to  be  payable  at  the  close  of  tbe  ad- 
ministration,  nor  that  a  trustee  is  inter- 
posed between  the  gift  and  the  taker. 

Flickwir's  Estate,  13«  Pa.  381,  20  AtL 
618;  Green  v.  Green;  Lovering  v.  Miaot; 
and  Sargeut  v.  Sargent, — supra. 

The  context  of  the  will  must  be  resort«d 
to  for  the  purpose  of  ascertaining  whetbar 
or  not  the  testator  intended  that  the  realty 
should,  in  case  of  insufficiency  of  tbe  per- 
sonalty, aid  tbQ  personalty  to  the  extent 
of  the  amount  necessary  for  the  paymmt 
of  the  legacy. 

Harris  v.  Fly,  7  Paige,  425;  Leigh  v. 
Savidge,  14  N.  J.  Eq.  129;  Seaver  v.  Lewi*. 
14  Mass.  85;  Uoes  T.  Von  Uoesen,  1  N.  T. 
123. 

Unless  it  affinnatively  appears  to  ha** 
been  the  intention  of  the  testator  to  charge 
the  realty  with  the  payment  of  the  legaeiea, 
the  realty  is  not  liable.  Nor  ia  tbe  fact 
that  the  legacy  is  given  in  lieu  of  down 
enough  to  make  its  payment  a  charge  upon 
the  realty.  In  the  event  the  personalty 
was  insufficient,  the  fact  that  the  ^egttoj 
was  taken  in  lieu  of  dower  might  be  an 
equitable  reason  for  charging  the  realty 
with  a  deficit,  but  is  not  in  itself  sufficient 
to  make  tlie  payment  of  the  legacy  chargs- 
able  to  or  a  lien  upon  tbe  realty. 

Conard's'  Appeal,  33  Pa.  49. 

In  the  will  at  hand,  the  sum  of  mtfnty 
bequeathed  to  the  widow  is  clearly  but 
equivalent  to  one  third  of  the  value  of  tbe 
personalty  at  the  time  of  the  adjudicatioa 
of  the  value  of  the  entire  personal  estate; 
and  it  would  necessarily  include  accined 
revenues  from  the  date  of  the  tcsUtor'a 
death  to  the  time  of  tbe  adjudication  at 
such  values.  Where  the  widow  is  given  tbe 
income  of  the  residue  of  the  estate  during 
widowhood,  she  is  entitled  to  the  whole 
value  of  the  income  of  the  personal  eatate 
from  tlie  day  of  the  death  of  the  testator, 
and  not  from  the  time  it  is  aettled  in  tbe 
probate  court. 

Pollock  V.  Learned,  102  Mosa.  55. 
Mr.  E.  M.  Watson  argued  tbe  cause  and 
filed  a  brief  for  appellees; 

There  can  be  no  doubt  that  a  testator 
may  provide  for  a  l^acy  or  annuity,  tbe 
payment  of  which  is  to  be  made  or  cotB* 
mence  at  a  definite  time  In  the  future,  and 
It  is  a  well-settled  general  rule  that  where 
such  a  provision  Is  found  in  a  will,  the 
legatee  or  annuitant  has  no  right  or  claim 

»•  V.  a. 
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to  the  money  before  the  specified  time  ar- 
rives. 

18  Am.  &  Eng.  Ene.  Law,  pp.  702-795; 
2  Roper,  Legacies,  1245. 

None  of  the  cases  to  he  found  in  the 
books  go  further  than  to  hold  that  where 
the  income  of  the  testator's  residuary  es- 
tate is  bequeathed  to  a  legatee  for  life, 
and  no  time  is  prescribed  in  tlie  will  for 
the  commencement  or  enjoyment  of  the  use 
or  the  income  of  such  residue,  then  the  per- 
son so  taking  such  residue  for  life  is  en- 
titled to  the  proceeds  from  the  date  of  the 
death  of  the  testator. 

Williamson  v.  Williamson,  6  Paige,  298; 
Fearns  v.  Young,  9  Ves.  Jr.  640;  Cooke 
V.  Meeker,  36  N.  Y.  15;  Lamb  v.  Lamb, 
11  Pick.  371;  Bancroft  v.  Security  Co.  74 
Conn.  218,  50  Atl.  736;  Lovering  v.  Minot, 
9  Cush.  15G. 

Even  where  trustees  and  executors  are 
the  same  persons,  their  functions  are  wholly 
<]istinct,  and  the  trustees  in  no  way  take 
over  their  functions  until  the  actual  clos- 
ing of  administration,  the  settlement  of 
the  final  accounts,  and  the  distribution  of 
the  property. 

Re  Higgins,  15  Mont.  474,  28  L.R.A.  124, 
30  Pac.  506;  Carr  v.  St.  Paul's  Parish,  71 
:N.  H.  231,  51  Atl.  921 ;  Cranson  v.  Wilsey, 
71  Mich.  359,  39  N.  W.  9;  Re  Long,  7 
Haw.  37 1 ;  11  Am.  &  Eng.  Enc.  Law,  p. 
810;  McClaskey  v.  Barr,  79  Fed.  416; 
Blanchard  v.  Williamson,  70  111.  650. 

The  mere  fact  that  the  period  of  two 
years  is  given  the  executrix  and  executors 
within  which  to  pay  this  legacy  is,  in  itself, 
presumptive  evidence  that  the  testator  in- 
tended the  income  of  the  entire  estate  to  be 
at  the  disposal  of  the  personal  representa- 
tives for  the  purpose  of  carrying  out  the 
directions  in  the  will  contained,  including 
the  payment  of  such  legacy.  If  this  be 
true,  how  then  can  it  be  for  a  moment  con- 
tended that,  under  the  terms  of  the"  will, 
the  widow  is  entitled  to  share  in  the  income 
of  the  realty,  under  paragraph  nine  of  the 
instrument,  from  the  date  of  the  death  of 
the  testator?  Such  a  proposition  is  ab- 
solutely negatived  by  the  will  itself. 

2  Jarman,  Wills,  5th  ed.  613. 

While  it  is  unquestionably  true  that  per- 
sonal estate,  in  the  absence  of  expressions 
in  the  will  to  the  contrary,  is  primarily 
liable  for  the  payment  of  the  legacy  (Roper, 
Legacies,  p.  602;  19  Am.  k  Er^.  Enc.  Law, 
p.  1302),  yet  a  testator  may  by  his  will 
indicate  an  intention  to  constitute  his  real 
estate  or  particular  portions  of  his  proper- 
ty, either  real,  or  personal,  or  both,  the 
primary  fund  for  this  purpose^  and  where 
such  intent  can  be  gathered  from  the  will 
a  court  of  equity  will  give  it  eff'ect. 

Gardner  v.  Gardner^  3  Mason,  178^  Fed. 
54  Ii.  ed. 


Cas.  No.  5,227;  Re  Woodworth,  31  Cal. 
617;  Scott  V.  Morrison,  5  Ind.  551;  Quinby 
V.  Frost,  61  Me.  77;  Atwater  v.  Fowler,  1 
Edw.  Ch.  417;  Risk's  Appeal,  110  Pa.  171, 
1  Atl.  85. 

A  direction  for  payment  of  legacies  out 
of  the  "testator's  estate"  includes  realty  as 
well  as  personalty  (and  income  of  realty 
as  well  as  income  of  personalty). 

Van  Winkle  v.  Van  Houten,  3  N.  J.  Eq. 
172;  Worth  v.  Worth,  95  N.  C.  242;  Lloyd's 
Estate,  174  Pa.  184,  34  Atl.  519;  Hunt  v. 
Hunt,  4  Gray,  190;  Gorman  v.  McDonnell, 
127  Ala.  549,  28  So.  964;  Longacre  v.  Stiv- 
er, 135  Ind.  585,  35  N.  E.  900;  Hnnis  v. 
Fly,  7  Paige,  421 ;  Jackson  ex  deni.  Pearson 
V.  Housel,  17  Johns.  281;  Schooler,  Wills, 
2d  ed.  §  510. 

Here  our  claim  is  that  the  legacy  pro- 
vided for  in  paragraph  three  to  the  widow 
is  chargeable  on  both  the  income  of  the 
realty  and  personalty  of  the  estate,  and 
the  authorities  not  only  sustain  the  propo- 
sition that  such  a  diarge  may  be  indicated 
by  the  terms  of  the  will,  but  they  go  even 
further  and  hold  thnt  a  charge  of  Ic.i^iicies 
on  the  income  may  be  restricted  to  the  in- 
come of  the  land  alone,  where  it  appears 
that  such  is  the  intention  of  the  testator. 

Mudd  V.  Powers,  136  Mass.  274;  Kings- 
land  V.  Betts,  1  Edw.  Ch.  590;  Wilson  v. 
Halliley,  1  Russ.  k  M.  500. 

One  who  does  not  appeal  from  a  decree 
is  not  entitled,  on  appeal  from  a  decree  of 
affirmance,  to  contest  a  provision  of  the  or- 
iginal which  is  merely  affirmed  by  the  lat- 
ter. 

Harrison  v.  Perea,  168  U.  S.  313,  42  L. 
ed.  479,  18  Sup.  Ct.  Rep.  129. 

Messrs.  W.  L.  Stanley,  Henry  Holmes, 
and  C.  H.  Olson  also  filed  a  brief  for  ap- 
pellees. 

*Mr.  Justice  Holmes  delivered  the  [36S 
opinion  of  the  court: 

These  are  bills  in  equity,  brought  by  the 
respondents,  trustees  under  the  will  of 
James  Campbell,  for  instructions  as  to  the 
meaning  of  a  clause  in  the  will.  James 
Campbell  died  on  April  21,  1900,  leaving 
large  amounts  of  real  and  personal  proper- 
ty. His  will  was  proved  on  June  26,  1900. 
By  it  the  same  persons  were  made,  first, 
executors,  and  afterwards  trustees.  On 
July  3,  1905,  a  decree  of  distribution  waa 
made,  discharging  the  executors,  and  order- 
ing them  to  turn  the  property  over  to 
themselves  as  trustees.  The  testator  left 
a  widow  and  children,  and  the  question  be- 
fore the  court  is  whether  the  widow,  the 
appellant,  is  entitled  to  any  part  of  the  in- 
come from  realty  before  the  same  came  to 
the  trustees'  hands.  The  bill  in  No.  106 
originally  raised  other  questions,  but  the 
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widow  is  the  only  appellant,  and  what  we 
have  stated  is  the  single  matter  here.  The 
supreme  court  decided  against  the  appel- 
lant on  the  merits  in  106,  the  principal  ease. 
18  Haw.  34.  The  bill  in  107  was  filed  after 
the  decree  in  106,  on  the  notion  that  the 
decree  did  not  fix  the  time  when  the  widow's 
income  from  realtj  began.  The  supreme 
court  .regarded  the  matter  as  rea  judicata, 
but  discussed  the  merits  again,  and  then  af- 
firmed a  decree  dismissing  the  bill.  18 
Haw.  342. 

By  the  first  clause  of  the  will,  the  exec- 
ut9rs  were  to  reduce  all  the  estate,  real 
and  personal,  to  possession,  to  collect  the 
income  thereof  "pending  the  distribution 
thereof,"  as  thereinafter  provided,  and  to 
have  the  value  adjudged.  By  the  second, 
they  were  to  pay  the  debts  and  funeral 
expenses.  By '  the  third,  there  was  given 
to  the  widow  a  sum  of  money  equal  to  one 
third  of  the  value  of  the  personal  property 
only,  adjudged  as  above,  after  payment  of 
•debts,  etc  This  sum  was  to  be  paid  In 
cash,  and  if  the  condition  of  the  estate 
should  not  warrant  the  payment  of  the 
whole  at  one  time,  then  it  was  ip  be  paid 
^'as  rapidly  as  the  income  and  interestn  of 
my  estate  shall  permit,  without  the  sale 
S69]  of  any  real  estate,  or  *the  sacrifice  of 
juiy  personal  property,  as  a  means  of  raising 
«uch  sum,  but  provided  that  the  entire  sum 
be  paid  within  two  years  from  the  date 
•of  my  decease,  and  no  deferred  payments 
shall,  within  said  period  of  two  years,  draw 
any  interest."  The  fourth. clause  gives  the 
use  and  occupation  of  this  testator's  dwelling 
house  and  grounds,  furniture,  horses,  car- 
riages, etc.,  to  the  widow,  and  to  the  children 
so  long  as  they  remain  unmarried,  and  the 
•executors  or  trustees  are  to  keep  the  house 
and  grounds  in  suitable  condition  and  re- 
pair at  the  charge  of  the  estate;  with  fur- 
ther details.  The  fifth  clause  directs  the 
•executors  to  pay  to  the  widow,  *'for  the 
use  of  herself  and  our  children,  as  a  family 
Allowance,  such  sum,  monthly,"  as  may  be 
decreed  by  the  probate  court,  and  the  trus- 
tees, after  entering  upon  their  functions. 
Are  to  make  such  further  provision  for  the 
maintenance  of  the  children  as  is  therein - 
After  directed.  By  the  sixth  clause,  after 
•satisfying  the  second  and  third,  the  execu- 
tors "shall,  as  soon  as  may  be,  conclude  the 
probate  proceedings  hereunder,  and  obtain 
A  decree  of  distribution  of  my  estate,"  and 
the  testator  gives  to  the  trustees  and  to 
those  living  and  resident  within  the  Ha- 
waiian  Islands  at  the  date  of  such  decree. 
All  the  residue  of  the  estate  not  before 
otherwise  devised  or  bequeathed. 

The  trusts,  so  far  as  material,  after  a 
further  provision  in  clause  seven  as  to  the 
house  and  grounds  and  their  eontents,  ara 


as  follows^  "Eighth.  With  respect  to  all 
property  which  shall  be  so  'distributed  to 
them,"  except  that  mentioned  in  seven,  the 
trustees  are  to  reduce  it  to  possession  and 
manage  it,  paying  charges  and  their  own 
commissions.  "And  to  collect  all  the  rents, 
issues,  profits,  income,  and  revenue  thereof 
.  .  .  .  and  to  invest  and  reinvest,  and 
keep  invested,"  and  at  will  to  change  the 
investment  of  any  and  all  moneys  that 
shall  come  to  their  hands  by  virtue  hereof," 
not  otherwise  specially  disposed  of,  "and 
to  segregate,  and  keep  separate  and  apart 
(during  the  life  of  my  wife)  the  accounts 
of  and  pertaining  to  the  realty  of  my 
estate  from  the  accounts  pertaining  to  any 
and  all  other  thereof."  "Ninth.  And  from 
*and  out  of  the  net  income,  rents,  is-  [S70 
sues,  and  profits  of  and  from  the  realty  last 
aforesaid,  said  trustees  shall  pay  this  equal 
one  third  part  or  portion  thereof,  in  semian- 
nual or  (at  the  discretion  of  said  trustees) 
more  frequent  payments,  to  my  said  wife, 
for  and  during  the  remainder  of  her  natural 
life."  Habendum  to  her  absolutely.  By  the 
tenth  clause  the  remaining  two  thirds  of 
the  net  income  "from  said  realty"  are  given 
to  the  children,  with  a  proviso  for  their 
minority  and  making  surplus  revenues  capi- 
tal. Finally,  the  sixteenth  clause  statea 
that  the  provision  made  for  the  widow  "is 
intended,  and  shall  be  by  lier  accepted  (if 
at  all),  in  lieu  and  full  satisfaction  of  her 
dower  interest  in  my  estate." 

It  will  be  seen  from  the  dates  of  the  pro- 
bate of  the  will,  June  26,  1900,  and  of  tlM 
decree  turning  over  the  property  to  tha 
trustees,  July  3,  1905,  that  probably  a 
longer  time  was  taken  to  finish  the  admin- 
istration than  the  testator  expected,  and 
that  if  the  widow  did  not  have  a  right  to 
her  third  of  the  income  from  the  real  ea* 
tate  until  in  fact  the  estate  went  to  the 
trustees,  she  will  lose  a  considerable  sum 
that  Has  accumulated  in  the  meantime.  Tlia 
loss  is  made  the  more  aggravating  that  tlM 
estate  seems  to  have  been  ready  for  distri- 
bution on  February  10,  1902.  Neyerthelesa, 
we  think  that  any  doubts  are  artificial, 
and  agree  with  the  supreme  court  of  Ha- 
waii that  the  language  of  the  will  is  too 
clear  to  admit  any  interpretation  but  one. 
It  is  said  that  the  provision  is  in  lieu 
of  dower,  and  that  the  will,  as  construed, 
leaves  her  worse  off  than  if  tliere  had  been 
no  will.  Whether  that  would  be  so  or  not, 
if  we  take  into  account  that  she  is  ono  off 
the  executors  and  trustees,  getting  bar 
share  of  the  commissions,  we  do  not  know, 
or  think  of  much  importance.  The  testator 
seema  to  treat  It  as  an  open  question 
whether  she  will  accept  the  provision.  How- 
ever that  may  be,  the  words  are  explleit. 
The  eighth  elause   purports  to  deal   only 
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with  the  "property  which  shall  he  so  dis- 
tributed to  them."    That  phrase  dominates 
the  whole  clause.    It  is  the  rents  "thereof" 
that  they  are  to  collect,  as  by  claiise  one 
the  executors   were   to  collect   all   income 
S71] 'before    distribution;     the     accounts 
pertaining    to    the    realty,    that    is    the 
realty   so  distributed  to  them,   are  to  be 
kept  separate,  and  the  ninth  clause  gives 
the   widow   one    third    of   the    income    of 
"the    realty    last    aforesaid."     It    is    ar- 
gued    that,     imder     the     earlier    clauses, 
the   realty  and   accrued  Income   would  be 
kept  intact,  and  that  it  is  reasonable  to 
suppose  that  the  testator  meant  his  wife  to 
have  one  third  of  the  income  of  the  land, 
as  she  had  one  third  of  the  personalty.    It 
might  be  reasonable  to  suppose  so  if  the 
testator  had  not  declared  in  terms  what  he 
meant.     What  he  gave  was  not  one  third 
of  the  income  [of  tlie  realty]  generally,  as 
in  Lovering  v.  Minot,  0  Cush.  151,  and  as 
it  was  taken  to  be  by  the  probate  judge, 
but  one  third  of  the  income  of  the  realty 
•'last  aioresaid," — that   is,  the  realty  dis- 
tributed to  the  trustees.    It  was  one  third 
of  the  income  of  the  realty  in  the  hands  of 
^he  trustees,  the  income  collected  by  them 
from  it,  and  of  which  they  were  to  keep 
m  separate  account.     Perhaps  the  testator 
thought  that  the  family  allowance  provided 
in  clause  five  would  be  a  sufTicient  substi- 
tute during  the  relatively  short  time  for 
which  he  thought  that  the  administration 
would  last.     Perhaps  he  did  not  think  of 
the   event   that   has   happened   at   all.     It 
would   seem    that   the   widow    had   herself 
partly  to  blame  for  the  delay  between  Feb- 
ruary  10,  1902,  and  July  3,  1905,  as  she 
was    an    executrix    and    trustee.      At    all 
events,  we  are  of  opinion  that   she  took 
no  income  from  real  estate,  eo  nomine^  be- 
fore July  3,  1005,  and  did  take  her  share 
from  that  date. 
Decrees  affirmed* 
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K.  P.  PLOWMAN. 
(See  S.  a  Keporter's  ed.  372-375.) 

Mines  —  cntting   timber   from   mineral 
lunds. 

The  authority  to  cut  timber  from  the 
public  domain  under  the  act  of  June  3, 
1878  (20  Stat,  at  L.  88,  chap.  150,  U.  S. 
Comp.  Stat.  1901,  p.  1528),  upon  "lands 
being  mineral,  and  not  subject  to  entry  un- 

Note.  —  As  to  right  to  cut  timber  on  pub- 
lic land — see  note  to  King-Ryder  Lumber 
Go.  V.  Scott,  70  L.R.A.  873. 
54  Ii.  ed. 


der  existing  laws  of  the  United  States,  ex- 
cept for  mineral  entry,"  does  not  extend 
to  land  adjacent  to  lands  valuable  for  min- 
eral purposes,  but  only  includes  lands 
known  to  be  themselves  valuable  for  min- 
erals, which  are  the  only  lands  excluded  by 
the  Federal  statutes  from  any  but  mineral 
entry. 

[For  other  cases,  see  Mines,  I.,  In  Digest  Sup. 
Ct.  1908.) 

[No.  06.] 

Argued  January  20  and  21,  1910.    Decided 
February  21,  1910. 


IN  ERROR  to  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  judgment  which  allirmed  a 
judgment  of  the  Circuit  Court  for  the 
District  of  Idaho,  in  favor  of  defendant  in 
an  action  to  recover  the  value  of  timber  cut 
from  the  public  domain.     Reversed. 

See  same  case  below,  81  C.  C.  A.  682,  151 
Fed.  1022. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Harr  argued 
the  cause  and  filed  a  brief  for  plaintiff  in 
error : 

At  the  time  of  the  passage  of  the  act  of 
June  3,  1878,  and  since,  the  only  public 
lands  not  subject  to  entry  under  the  laws 
of  the  United  States  except  for  mineral 
entry  were  those  which  were  valuable  for 
minerals,  and  more  valuable  for  mining  than 
for  other  purposes. 

DefTeback  v.  Hawke,  116  U.  S.  392,  29 
L.  ed.  423,  6  Sup.  Ct.  Rep.  95;  Davis  v. 
Wiebbold,  T39  U.  S.  507,  617,  622,  35  L.  ed. 
238, '24^  243,  11  Sup.  Ct.  Rep.  628;  Colo- 
rado Coal  &,  I.  Co.  V.  United  States,  123 
U.  S.  307,  327,  31  L.  ed.  182,  190,  8  Sup. 
Ct.  Rep.  131;  Dughi  v.  Harkins,  2  Land 
Dec.  721;  Re  Spong,  5  Land  Dec.  193;  Ma- 
galia  Gold  Min.  Co.  v.  Ferguson,  6  Land 
Dec.  218;  Re  Abercrombie,  6  Land  Dec.  393; 
Re  Downs,  7  Land  Dec.  71 ;  Cutting  v.  Rcin- 
inghaus,  7  Land  Dec.  265;  Creswell  Min. 
Co.  V.  Johnson,  8  Land  Dec.  440;  Re  Laney, 
9  Land  Dec.  83;  Pacific  Coast  Marble  Co. 
V.  Northern  P.  R.  Co.  25  Land  Dec.  247; 
Reid  V.  Larallee,  26  Land  Dec.  103;  2  Sny- 
der, Mines,  §  143,  p.  116;  1  Lindley,  Mines, 
1st  ed.  §  207,  p.  251 ;  Alford  v.  Barnum,  45 
Cal.  482;  Merrill  v.  Nixon,  15  Nev.  401. 

Mineral  lands,  subject  only  to  entry  as 
such,  cannot  properly  be  held  to  mean  one 
thing  in  the  statutes  relating  to  the  entry 
of  such  lands  and  another  thing  in  the 
statute  in  question. 

United  States  v.  Central  P.  R.  Co.  118 
U.  S.  235,  240,  30  L.  ed.  173,  175,  6  Sup. 
Ct.  Rep.  1038. 

The  language  of  the  statute  being  clear 
and  explicit^  no  construction  which  will  de- 

6SS 


ST&-374                            Suncu  Coun  or  rat  Unim  Btatu,                      Oox.  TwMMt 

fe*t  tlie  tArtom   meaning  of  tbe   languagt  tetTitor]',    or    diatriet    of    tlieir    reaidcne*. 

UMd  ia  permiaiible.  Thia  authority  ia  given   aubject  to  reguU- 

8uth«rland,  St«t.  Conatr.  %  237,  p.  312.  tion  bj  the  Secretary  of  tbe  iDterior  for  the 

The  act  of  June  3,   1878,   from  the  Aral  protection  of  the  timber  'and  under- [S7S 

hka  been  construed  by  the  Land  Departroenl  growth,  and  ia  not  given  to  nilroada.     The 

to  authorize  the  cutting  of  timber  only  uimm  only  question  before  us  ia  bow  far  Ibe  an- 

Und  which  ia  in  fact  mineral.  thority  exlenda  with  reference  to  the  apecif- 

Ann.  Rep.  Comr.  Gen.  Land  ORice,  387B,  ie  land  upon  which  the  wood  ia  cut 

p^  1)9;    1    Land  Dec.  602;    Re  Georgetown,  There  was  a  trial  by  jury  and  the  inue  i» 

B.  ft  L.  R.  Co.  1  land  Dec  610;   4  Land  exhibited  BuQiEicntly   by  a  pouage  or   two 

Dec  521;    5   Land  Dec  129;    12  Land  Dec.  from  tlie  charge,  and  the  inatrucliona  aaked 

457;  29  Land  Dec  571.  on   behalf  of   the  government,   but  refuaed. 

Such    conatruction    ia    entitled    to    great  ^'be   paaaagea   from    the  cljarge   are  aa   fol- 

weight,  and  should  not  be  disregarded  except  iomt:      "Tbe    law    cannot    Is    conalrucd    to 

for  tbe  most  cogent  reasons.  limit  the  cutting  of  timber  limply  to  ground 

United  States  ».'  Pliilbriclc,  120  U.  8.  S2,  U>»t  i»  known  to  contain  mineral,  or  gruuiid 

3D  L.  ed.  650,  7  Bup.  Ct.  Rep.  413;  United  which  is  or  which  might  be  legally  lucaled 

Slates  V.  Johnston,  124  O.  8.  238,  31  L.  cd.  as  a  mining  claim.     .     .     ,     The    iaw    in- 

380,    8    Sup.    CL    Rep.    448;    Robertson    ».  eludes    aa    mineral    Unda    not    only    those 

Downing,   127   U.   S.   607,   32  L.  ed.  20D,   B  tracU  in  which  mineral  has  actually  been 

Sup-  Ct  Rep.   1328;  Hastings  &  D.  R.  Co.  discovered,  and  which  have  been  or  could  be 

V.  Whitney,   132  U.  S.  357,  308,  33  L.  ed.  legally  located  aa  mining  locations,  but  also 
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The  fact  of  the  lands  being  valuable  for  ''■''^>  '<>'  inaUnce,  a  large  section  of  coun. 
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United  SUtea  v.  Richmond  Min.  Co.  40  Fed.  P*^*     indicates     another    aection     6     miles 
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D.  C.  Mont)  Compilation  of  Public  Timl)er  '^un^    here   and    there    in    that   aecUon    of 

l*ws   *   Regulationa   t   Decisiona;    United  country  mineral    locations.     They  may  not 

BUtes   V.   Copper   Queen   Conaol.   Min.   Co.  *»«    contiguous;    they   may    even    be    some 
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gsn  T.  United  SUtea,  94  C.  C.  A.  618,  ISO  ''y    *"    ■«    mineral    ground.     .     .     .     The 

^j.  242.  iiuestion  for  you  to   decide  is  not  whether 

The   right  to  cut   timber   is  exceptional,  t''""  ''"'"  '■•"'•  o"  **■■'  "«P  there— the 

and  the  atotuU  must  be  strictly   complied  ground  cut  over  by  the  defendant— conUin 

^th.  mineral,  but  whether  that  whole  aection  of 

Northern  P.  R.  Co.  ».  Lewis,  102  U.  8.  country  surrounding  that  for  miles  around 
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country.    If  you  find  it  is  a  mineral  ci 

witliin  tbe  meaning  of  the  law  as  I  have  de- 

Qned  it  to  you,  then  your  verdict  must  be 

Mr.   jnsviee   iioimea  oeiiverea  tne  opin-     ,       ..       .  ,„„,     ,„    ~;| .  „„„.„,„_„,  ..i.,j 


No  appearance  for  defendant 

Hr.   Jnatice  IIolme«  delivered  the 
Ion  of  the  court; 
This  is  an  action  to  recover  the  value  of 
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,,._•.  .     .  ..  .  ■-       .        .       .  to    show    that    the    land    In    question    wmm 

timber    cut    from    the    public    domain    >n        ,.".,,,,,-    ^    .         , 

Idaho.     The   defendant  juatifle.   under   the  adjacent  to  land,  valuable  for  mmeral  pur- 

act  of  June  3,  1878,  chap.  180,  20  SUt.  at  ^'  f"'!^'*  the  authority  given  by  th. 

L.  88,  U.  S.  Cimp.  SUt  1901,  p   1528.    That  ".'  "^"""f .T^j!    '"'''    ."T     /^u 

act  authorise.  citi»»,s  of  th^  United  SUte.  '"'7"''-    " ,''  ""^"•'  *"  **  *'"  f"*'' 

mnd    other    persons,    bona    fide    resident,    of  '*  '•"«'*•■  .J""""  ™  '  "^^^'^  '"''  '"!«: 

eerUln    sUte.    and    territories,    including  «ent  Tor  the  defendant     The  ruling  [314 

Idaho,  ."and  all  other  mineral  districts  of  "^  refusal,  were  excepted  to,  but  the  exnp- 

tlis  United   SUtea,"  to  cut    "for    building,  "<•"■  *«">  overruled,  and  the  judgment  af- 

•grieultural,    mining,    or    other    domestio  ^^"^  ^  *•"  «''""''*  «»"'*  "'  appeals,  81 

pnrpoaea,  any  timber  or  other  treea  grow-  C-   C-   *■   «*2,    151    Fed.    1022,   on    the   av- 

Ing  or  being  on  the  public  lands,  said  lands  thority  of  United  SUtes  v.  Baaie  Co.  57  C 

being   mineral,   and   not   subject    to    entry  0.  A.  824,  121  Fed.  504,  and  United  States 

mder  existing  laws  of  the   United  BUtes,  r.  Rossi.  8fl  C.  C.  A.  442, 133  Fed.  380.    Ite 

«xeept    for    mineral    entry"  in   tha  aUU,  cue  then  was  brought  to  thia  court. 
»1«  11«  V,  «. 


IMi,                                             Saxlerneb  v.  Wagneb.                                        374,  875 

The  instructions  appear  to  us   to  have  have  been  in  accord  with  our  opinion  and 
pmid  too  little  regard  to  the  words  of  the  the  language  of  the  act. 
act,  defining  the  land  on  wliich  it  permits  Judgment  reversed, 
timber  to  be  cut  as  "mineral,  and  not  sub- 
ject to  entry  under  existing  laws    of    the  Mr.  Justice  McKenna  dissents. 
United  States,  except  for  mineral  entry." 
As  was  said  in  Northern  P.  R.  CJo.  v.  Lewis,  — "~" 

^^6."  R  "p"'  St:  «5.e^at^^;u\" -J'ei"  ^I"-  SAXLEHNER.  PetUloner, 

:rS\ire^?i'*rrp:;:/u'  'il'lZ  Edward  WAGNER:Wi.r.am  Wagner,  and 

1     J          1  J  J    •      10T0                   *  Sophia  Wagner, 

lands  excluded   in   1878  or  now  from   any  '^              ^ 

but  mineral  entry  are  lands  "valuable  for  (See  S.  C.  Reporter's  ed.  375-381.) 
minerals"  or  containing  "valuable  mineral 

deposits."  Rev.  SUt.  §§  2302,  2318,  2319,  Trademark  —  inrrlngeincnt  —  HunyadI 
U.  S.  Comp.  Stat.  pp.  1410,  1423,  1424.  as  name  for  bitter  water. 
See  §  2320.  The  matter  was  much  dis-  The  owner  of  a  trademark  or  tradename 
cussed  in  Davis  v.  Wiebbold,  139  U.  S.  607,  in  the  words  "Hunyadi  Janos,"  for  a  nat- 
36  L.  ed.  238,  11  Sup.  Ct.  Rep.  628,  and  "''al  bitter  water,  is  not  entitled,  in  the 
there  it  was  said  that  the  exceptions  of  »^?«?<»  «'  ^""^^^  ^^  ""^^J'^  competition,  to 
mineral  land  from  pre-emption  and  settle  f  JO''^  »  manufacturer  of  an  artificial  bit« 
.  .  ,.  X  i!  1 J  X  I  J  «  ,  J  ter  water  from  advertising  and  labeling  tlie 
inent,etc.,  are  not  held  to  exclude  all  lands  product,  "Artificial  Hunyadi,"-e8pecially 
m  which  minerals  may  be  found,  but  only  g|„ce  the  word  "Hunyadi"  has  become  a 
those  where  the  mineral  is  in  sufficient  generic  name  for  mineral  waters  of  a  cer* 
quantity  to  add  to  their  richness  and  to  tain  type,  coming  from  a  more  or  less  ex- 
justify  expenditure  for  its  extraction,  and  tensive  district,  if  not  from  anywhere,  in 
known  to  be  so  at  the  date  of  the  grant."  Hungary. 

P.  619.    A  Land  Department  rule  is  quoted,  ^^^^eVsuJ. ''0^1908.]'^"''''*"'''''*'''  '^"  *"  ^*" 
with  seeming  approval,  that  •'if  the  land  is 

worth  more  for  agriculture  than  mining,  it  [No.  81.] 
is  hot  mineral  land,  although  it  may  con- 
tain some  measure  of  gold  or  silver,"  pp.  Argued   January    17,    1010.     Decided   Fob- 
621,  622,  citing  United  States  v.  Reed,  12  ruary  21,  1910. 
Sawy.  99,  104,  28  Fed.  482.     Again  it  was 

said:    "The  exception  of  mineral  lands  from  /\N   WRIT  of   Certiorari   to  the  United 

grant  in  the  acts  of  Congress    should    be  \J  States  Circuit  Court  of  Appeals  for  the 

considered  to  apply  only  to  such  lands  as  Sixth  Circuit  to  review  a  decree  which  af- 

were,  at  the  time  of  the  grant,  known  to  firmed  a  decree  of  the  Circuit  Court  for  the 

be  so  valuable  for  their  minerals  as  to  justi-  Southern  District  of  Ohio,  dismissing  the 

fy   expenditure    for   their   extraction."     P.  bill  in  a  suit  to  restrain  the  use  of  the  word 

524.     These  are  the  tests  to  which  the  act  "Hunyadi"  in  connection  with  an  artificial 

of  1878  must  be  taken  to  refer,  since  it  re-  bitter  water.    Affirmed, 

fers   to   and   rests  upon   the   statutes   con-  See  same  case  below,  85  C.  C.  A.  321,  167 

strued  to  adopt  these  tests.  Fed.  745. 

It  is  said  that  such  a  construction  empties  The  facts  are  stated  in  the  opinion. 

•"ir^i'V*"^*^  ^*"  its  use,  because  if  the  Messrs.  Antonio  Knautli  and  John  O. 

«75]  land  is  known  to  be  va  uable  for  •min-  johnson  argued  the  cause  and  filed  a  brief 

eraU  a  mining  claim  to  it  will  be  located,  on-  ^^^  petitioner: 

ly  the  owners  of  which  can  cut  the  timber.  The  name  of  a  spring  and  the  water  bot- 

whereas  the  -tatute  gives  tlie  right  to  a  1  t,^  therefrom  are  protected,  according  to 

r'w" k'   k       ^k  ""Vu     *'"';.  T"^\  "*""  principles   applied   U>  trademarks   in  %m^ 

would   be   bound   by   the   explicit   and   un-  ^^^^    f          rr                                              e 

mistakable  words.    It  is  not  unknown,  when  Congress  k  E.  Spring  Co.  v.  High  Rock 

opinion  is  diTided,  that  qualifications  some-  Congress  Spring  Co.  45  N.  Y.  291;  6  Am. 

^mea   are   inserted   into   an   act   that   are  R^p.    82;    Apollinaris    Co.    v.    Scherer,    23 

hoped  to  make  it  ineffective.     But  the  ob-  Blatchf.  459,  27  Fed.  18;  Hill  v.  Lockwood, 

jection  18  sUted  too  strongly.     As  pointed  32  Fed.  389;  Dunbar  v.  Glenn,  42  Wis.  118, 

out    at    the    argument,    in    1878    probably  24  Am.  Rep.  395;  Carlsbad  v.  W.  T.  Thack- 

tliere  was  a  great  deal  of  mineral  land  still  cray  k  Co.  57  Fed.  18;   Northcutt  v.  Tur- 

unexplored  on  which  claims  had  not  lieen  ■ 

located,  not  to  speak  of  mere  exceptional  Note.  —  On   infringement  of  trademarks 

casea  in  which  the  act  would  apply.     The  -^^""^^  ^^IH^^J^'l.^l^'aai'  ""'/n  "^" 

...           .  xt.    «       X          *  XV     i  A    .  »««  Mfg.  Co.  34  L.  ed.  U.  S.  997,  and  Dr.  S. 

regulations  of  the  Secretary  of  the  Interior  a.  Richmond  Nervine  Co.  v.  Richmond,  40 

for  a  long  time,  and  it  would  seem  always,  L.  ed.  U.  8.  165. 

54  li.  ed.  Sift 
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ney,  101  Ky.  314,  41  S.  W.  21;  Saxlehner 
V.  Eisner  &,  M.  Co.  179  U.  S.  10,  45  L.  ed. 
60,  21  Sup.  Ct.  Rep.  7. 

Names  which  can  be  properly  called  geo- 
graphical names  can  be  legally  used  only 
by  those  whose  products  come  from  the 
geographical  region  in  question. 

Newman  v.  Alvord,  61  N.  Y.  189,  10  Am. 
Rep.  588;  A.  F.  Pike  Mfg.  Co.  v.  Cleveland 
Stone  Co.  35  Fed.  896;  Carlsbad  v.  Kutnow, 
18  C.  C.  A.  24,  35  U.  S.  App.  750, 71  Fed.  167; 
Pillsbury- Washburn  Flour  Mills  Co.  v.  Eagle, 
41  L.R.A.  162,  30  C.  C.  A.  380,  58  U.  S. 
App.  400,  86  Fed.  608;  Anheuser-Busch 
Brewing  Asso.  v.  Fred  Miller  Brewing  Co. 
87  Fed.  864;  California  Fruit  Canners* 
Asso.  V.  Myer,  104  Fed.  82;  American  Wal- 
tham  Watch  Co.  v.  United  States  Watch  Co. 
173  Mass.  85,  43  L.R.A.  826,  73  Am.  St. 
Rep.  263,  53  N.  E.  141;  Morgan  Envelope 
Co.  V.  Walton,  82  Fed.  469;  Key  West 
Cigar  Mfg.  Asso.  v.  Rosenbloom,  371  Fed. 
296;  Siegert  v.  Gandolfi,  79  C.  C.  A.  142, 
149  Fed.  100. 

A  proprietary  interest  in  the  terms-  or 
symbols  used  is  not  essential  to  the  main- 
tenance of  any  suit  to  enjoin  the  misuse 
of  these  terms  or  symbols.  An  interest  in 
the  good  will  of  the  business  or  any  other 
property  threatened  by  such  misuse  is  suf- 
ficient to  entitle  the  plaintiff  to  an  injunc- 
tion. 

Cohen  v.  Nagle,  190  Mass.  4,  2  L.R.A. 
(N.S.)  964,  76  N.  E.  276,  5  A.  &  E.  Ann. 
Cas.  553;  Scriven  v.  North,  67  C.  C.  A. 
348,  134  Fed.  376;  CoUinsplatt  v.  Finlay- 
Bon,  88  Fed.  693;  Draper  v.  Skerrett,  116 
Fed.  206;  Shaver  v.  Heller  k  M.  Co.  65 
L.R.A.  878,  48  C.  C.  A.  48,  108  Fed.  832; 
Manitowoc  Pea-Packing  Co.  v.  Numsen,  35 
C.  C.  A.  267,  93  Fed.  196. 

The  controversies  about  the  artificial 
Carlsbad  water  and  the  artificial  Vichy  wa- 
ter were  decided  upon  the  defense  of  laches, 
and  therefore  do  not  militate  against  the 
rule. 

Carlsbad  v.  Schultz,  78  Fed.  469;  La 
Republique  Francaise  v.  Schultz,  94  Fed. 
500,  42  C.  C.  A.  233,  102  Fed.  153,  115  Fed. 
196. 

•  The  defense  of  laches  was  not  available  to 
the  defendants,  because  they  had  not  been 
prejudiced  by  complainant's  prior  laches. 

Thackeray  v.  Saxlehner,  60  C.  C.  A.  502, 
126  Fed.  911;  London  k  S.  F.  Bank  v.  Dex- 
ter Horton  k  Co.  61  C.  C.  A.  515,  126  Fed. 
601;  Galliher  v.  Cadwell,  145  U.  S.  368, 
86  L.  ed.  738,  12  Sup.  Ct.  Rep.  873;  Hal 
stead  V.  Grinnan,  152  U.  S.  412,  416,  417, 
38  L.  ed.  495-497,  14  Sup.  Ct.  Rep.  641; 
Wheeling  Bridge  k  Terminal  R.  Co.  v.  Rey- 
mann  Brewing  Co.  32  L.R.A.  571,  61  U.  S. 
App.  531,  90  Fed.  189:  Demuth  v.  Old  Town  I 
Bank,  85  Md.  326,   60   Am.   St  Rep.   322,' 


37  Atl.  266;   Shea  t.  Nilima,  66  C.  C.  A. 

263,  133  Fed.   209. 

It  is  no  defense  that  the  full  name  "Hun- 
yadi  Janos"  was  dropped  from  the  defend- 
ants' labels  before  the  bringing  of  the  suit. 

Saxlehner  v.  Eisner,  77  C.  C.  A.  417,  147 
Fed.  189;  India  Rubber  Co.  v.  Rubber  Comb 
k  Jewelry  Co.  13  Jones  k  S.  258;  Low  ▼. 
Hart,  90  N.  Y.  457;  Thon-as  G.  Plant  Co.  v. 
May  Mercantile  Co.  153  Fed.  229;  Hutchin- 
son V.  Blumberg,  51  Fed.  829. 

Even  if  respondents  are  entitled  to  use 
the  word  "Hunyadi"  as  a  name  for  their 
product,  ^ith  proper  correctives  and  ex- 
planatives,  suflicient  care  has  not  been  tak- 
en to  distinguish.  "Hunyadi"  is  empha- 
sized. "Wagner"  and  "Artificial"  are  in- 
conspicuous on  the  label  and  in  advertising. 
Both  are  omitted  in  the  price  list.  The  dis- 
tinctions are  insufficient. 

Fuller  V.  Huff,  51  L.R.A.  332,  43  C.  C.  A. 
453,  104  Fed.  141;  Hansen  v.  Siegel-Cooper 
Co.  106  Fed.  692;  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.  163  U.  S.  169,  41  L.  ed.  118,  16 
Sup.  Ct.  Rep.  1002;  Menendez  v.  Holt,  128 
U.  S.  521,  32  L.  ed.  528,  9  Sup.  Ct.  Rep. 
143;  Shaver  t.  Heller  k  M.  Co.  65  L.R.A. 
878,  48  C.  C.  A.  48,  108  Fed.  833;  Carlsbad 
V.  Schultz,  supra;  Walter  Baket  k  Co.  ▼. 
Slack,  65  C.  C.  A.  138,  130  Fed.  514. 

That  others  have  infringed  is  no  defense. 

Singer  Mfg.  Co.  v.  June  Mfg.  Co.  163 
U.  S.  169,  202,  41  L.  ed.  118,  130,  16  Sup. 
Ct.  Rep.  1002;  Taylor  v.  Carpenter,  3  Story, 
458,  Fed.  Cas.  No.  13,784;  Taylor  v.  Car- 
penter, 2  Woodb.  A  M.  21,  Fed.  Cas.  No. 
13,785;  Actiengesellschaft  Vereinigte  Ul- 
tramarin-Fabriken  v.  Amberg,  48  C.  C.  A. 

264,  109  Fed.  151 ;  Munroe  v.  Tousey,  30 
N.  Y.  S.  R.  520,  13  N.  Y.  Supp.  80;  Cuervo 
V.  Henkell,  50  Fed.  472;  H.  A.  Williams 
Mfg.  Co.  V.  Noera,  158  Mass.  110,  32  N.  E. 
1038;  Celluloid  Mfg.  Co.  v.  Cellonite  Mfg. 
Co.  32  Fed.  94;  Cohen  v.  Nagle,  supra. 

The  fact,  even  if  proven,  that  the  arti- 
ficial product  of  respondents  is  better  than 
the  genuine  natural  water  is  no  justification 
for  calling  it  spurious  "Hunyadi."  The 
public  is  entitled  to  the  very  thing  it  ex- 
pects, and  cannot  be  deceived  even  for  its 
own  benefit. 

Singer  Mfg.  Co.  v.  Loog,  L.  R.  8  Ap|K 
Cas.  29;  Coats  v.  Holbrook,  2  Sandf.  Ch. 
586;  Pillsbury  v.  Pillsbury- Washburn  Flour 
Mills  Co.  12  C.  C.  A.  432,  24  U.  S.  Ap|>. 
395,  64  Fed.  841 ;  Mclean  v.  Fleming,  96 
U.  S.  245,  252,  24  L.  ed.  828,  831 ;  Cleveland 
Stone  Co.  v.  Wallace,  52  Fed.  431. 

Where  a  manifest  liability  to  deception 
exists  in  defendants'  use  of  plaintiff's  trade- 
name, even  though  there  be  no  strict  trade- 
mark right  involved  therein,  it  is  not  neces- 
sary to  bring  proof  of  an  actual  deception. 

Amoskeag  Mfg.   Co.  v.  Trainer,   101   U. 
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a  Bl,  £6  L.  ed.  993}  TundBtickstabrikt 
Akticboluat  Tulcan  v.  Myera,  139  N.  Y 
3U,  34  N.  E.  904;  Fuller  v.  Huff,  aupra; 
CuUbad  T.  Kutnovr,  16  C.  C.  A.  24,  3f 
U.  S.  App.  760,  71  Fed.  107;  National  Hii 
euit  Co.  T.  Baker,  9Q  Pftd.  135 ;  Lee  v.  Haley 
L.  R.  6  Ch.  165;  North  CheahiTe  k  M 
Brewer;  Co.  v.  Msncliester  Brewery  Co 
[1B9D]  A.  C.  S3;  American  Wnltham  Wntcli 
Co.  V.  United  Statea  Watch  Co.  173  Mfiaa 
SS,  43  LJLA.  826,  73  Am.  SL  Kep.  203,  SJ 
N.  E.  141. 

Mr.  Wftller  F.  Mnrnr  argued  the  cauM 
and  filed  a  brief  for  reapondenta: 

Complainant  has  lost  the  title  to  the 
word  "Hunyadi"  aa  a  trademark. 

Baxlehner  *.  Eisner  t  M.  Co.  170  U.  S 
46,  46  L.  ed.  BO,  21  Sup.  Ct.  Rep.  T ;  Frencb 
.  Bepublie  v.  Saratoga  Vichy  Spring  Co.  19] 
U.  S.  427,  48  L.  ed.  247,  24  Sup.  Ct.  Rep 
I4S;  Benjamin  Moore  ft  Co.  v.  Auwell,  172 
Fed.   G13. 

The  failure  of  this  court  to  grant  an  in- 
junction against  the  use  of  the  term  "Bun- 
fsdi"  in  the  case  of  Saslehner  v.  Eisner  A 
M.  Co.  supra,  indicates  that  the  title  of  the 
complainant  therein  has  been  lost. 

Henendei  v.  Holt,  128  U.  S.  614-S23,  32 
L.  ed.  620-428,  0  8up.  Ct.  Rep.  143. 

In  the  absence  of  fraud,  neglect  of  the 
owner  to  sue  infringers  of  a  trademark, 
continued  for  a  long  period  of  time,  will 
causa  the  mark  to  become  public  property. 
CoaU  T.  Merrick  Thread  Co.  149  U.  B. 
602,  37  L.  ed.  847,  13  Sup.  Ct.  Rep.  906; 
Virginia  Hot  Springs  Co.  t.  Hegeman  k  Co. 
138  Fed.  8G5;  La  Republique  Francaise  t. 
Sehults,  42  C.  C.  A.  233,  102  Fed.  154; 
Ford  T.  Foster,  L.  B.  7  Ch.  028;  Bowland 
r.  Mitchell,  13  Rep.  Pat.  Caa.  457,  14  Rep. 
Fat  Caa.  37;  Ripley  v.  Bandey,  14  Rep. 
Pat.  Caa.  5B1 ;  Re  Hyde  A.  Co.'s  Trademark, 
L.  R.  7  Ch.  Div.  724;  Sebastian,  Trade 
Marks,  4th  ed.  p.  202;  Woodmanse  &,  H. 
Mfg.  Co.  T.  Williams,  16  C.  C.  A.  620,  37 
U.  8.  A|,p.  109,  08  Fed.  489;  New  York 
Grape  Sugar  Co.  *.  Buffalo  Grape  Sugar  Co. 
24  Fed.  006;  Wyetb  t.  Stone,  1  Story,  273, 
Fed.  Caa.  No.  18,107;  Leggett  t.  Standard 
Oil  Co.  14B  U.  S.  287,  37  L.  ed.  737,  13  Sup. 
Ct  Rep.  902. 

A  trademark  cannot  be  held  in  common 
by  various  competitora. 

Delaware  k  B.  Canal  Co.  v.  Qark,  13 
Wall.  311^28,  20  L.  ed.  681-585;  Columbia 
Mill  Co.  T.  Alcorn,  160  U.  8.  460-403,  37 
L.  ed.  1144-1140,  14  Sup.  Ct.  Rep.  161; 
Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co. 
138  U.  S.  B37-S4ff,  34  L.  ed.  997-1004,  11 
Sup.  Ct  Rep.  396. 

.  In  the  absence  of  a  technical  trademark. 
It  is  Incumbent  upon  the  complainant  to 
ihOT  fraud  pnctiaed  by  ths  defoidants  np- 
S«  Xi.  ed. 


on  the  complainant  in  order  to  make  ont 
a  caae  of  unfair  competition  in  trade. 

Delaware  &  H.  Canal  Co.  t.  Clark,  IS 
Wall.  311,  20  L.  ed.  681;  Lawrence  Mfg. 
Co.  V.  Tennessee  Mfg.  Co.  138  U.  5.  637, 
34  L.  ed.  997,  11  Sup.  Ct.  Rep.  396;  Coat* 
V.  Merrick  Thread  Co.  149  U.  S.  502,  37 
L.  ed.  847,  13  Sup.  Ct.  Rep.  90S;  Singer 
Mfg.  Co.  T.  June  Mfg.  Co.  163  U.  S.  109, 
41  L.  ed.  IIS,  10  Bup.  Ct  Rep.  1002;  Elgin 
Nat  Watch  Co.  v.  Illinoia  Watch  Csae  Co. 
179  U.  S.  006,  46  L.  ed.  306,  21  Bup.  Ct 
Rep.  270;  French  Republic  t.  Saratoga 
Vichy  Spring  Co.  supra;  Howe  Scale  Co. 
r.  WyckolT,  Seamana,  A.  Benedict,  108  U.  S. 
118,  49  L.  ed.  072,  2G  Sup.  Ct.  Rep.  600; 
Von  Faber-Castell  v.  Fabcr,  71  C.  C.  A.  388, 
13B  Fed.  257;  La  Republique  Frsncaiee  v. 
Schultz,  94  Fed.  GOO;  I.are  v.  Harper  A 
Bros.  30  C.  C.  A.  373,  67  V.  S.  App.  279, 
86  Fed.  481;  Lamont,  C.  &  Co.  t.  Herahey, 
140  Fed.  763;  American  Brewing  Co.  ▼. 
Bienville  Brewery,  153  Fed.  619. 

Deception  of  the  public  aa  to  the  Ingredi* 
ents  of  an  article  of  merchandise  is  no^ 
in  itself,  unfair  competition  in  trade,  and, 
in  the  absence  of  legislation,  ia  nut  action- 
able at  the  suit  of  a  private  individual  or 
a  group  of  such  individuals. 

American  Washboard  Co.  t,  Saginaw 
Mfg.  Co.  50  L.R.A.  009,  43  C.  C.  A.  233, 
103  Fed.  281;  New  York  t  R.  Cement  Co. 
v.  Coplay  Cement  Co.  10  L.R.A.  833,  44 
Fed.  277 ;  Clinton  E.  Worden  &  Co.  v.  CaH- 
fomia  Fig  Syrup  Co.  187  U.  S.  517,  47  L.  sd. 
288,  23  Sup.  Ct  Rep.  161. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  t!ie  court: 

The  petitioner  is  the  owner  of  wells  in 
Budapest  from  which  comes  the  water 
known  throughout  the  world  by  the  arbi- 
trary name,  "Hunyadi  Janoa,"given  toitby 
her  husband.  The  "respondents  make  a  [3S0 
bitter  water  in  Cincinnati,  and  label  it  "W. 
T.  Wagner'a  Sons  Carbonated  Artificial 
Hunyadi,  Conforming  to  Frescnius  Analysis 
nf  Hunyadi  Janoa  Springs."  Formerly  they 
for  a  time  labeled  it  "W.  T.  Wagner's  Sons 
Artificial  Hunyadi  Janoa,  Oten  Bitter 
Wster.  Highly  Aerated;"  but  this  label 
liad  been  given  up  before  the  bill  was 
brought,  liic  petitioner  seeks  an  injunction 
against  the  use  of  either  "Hunyadi  Janos" 
Dr  "Hunyadi"  on  any  water  not  coming 
from  her  wells.  The  circuit  court  o(  ap- 
peals for  the  aeventh  circuit,  in  a  mors  or 
less  similar  case,  granted  an  injunction 
against  the  use  of  the  word  "HunyadL" 
riiackeray  v.  Saxlehner,  00  C  C.  A,  602,  125 
ft:A.  Oil.  In  the  present  suit,  the  circuit 
Tourt  and  the  circuit  court  of  appeals,  treat- 
ing the  right  of  the  petitioners  to  "Hunyadi 
)nnos"  as  admitted,  refused  an  injunction 
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against  the  use  of  "Hunyadi/'  and,  finding 
that  no  unfair  competition  was  shown,  dis- 
missed the  bill.  85  C.  C.  A.  321,  157  Fed. 
745.  A  writ  of  certiorari  was  allowed  by 
this  court. 

We  see  no  reason  for  disturbing  the  find- 
ing of  the  courts  below,  that  there  was  no 
unfair  competition  and  no  fraud.    The  real 
intent  of  the  plaintiff's  bill,  it  seems  to  us, 
is -to  extend  the  monopoly  of  such  trademark 
or  tradename  as  she  may  have  to  a  monopoly 
of  her  type  of  bitter  water,  by  preventing 
manufacturers  from  telling  the  public  in  a 
way  that  will  be  understood,  what  they  are 
copying  and  trying  to  sell.    But  the  plaintiff 
has  no  patent  for  the  water,  and  the  de- 
fendants  have  a  right   to   reproduce   it  as 
nearly  as  they  can.     They  have  a  right  to 
tell  the  public  what  they  are  doing,  and  to 
get  whatever  share  they  can  in  the  popular- 
ity of  the  water  by  advertising  that  they 
are  trying  to  make  the  same  article,  and 
think  that  they  succeed.    If  they  do  not  con- 
vey, but,  on  the  contrary,  exclude,  the  no- 
tion  that   they   are   selling   the   plaintiff's 
goods,  it  is  a  strong  proposition  that  when 
the  article  has  a  well-known  name,  they  have 
not  the  right  to  explain  by  that  name  what 
they   imitate.     By  doing  so,   they  are  not 
trying  to  get  the  good  will  of  the  name, 
381]  but    the    good    *will    of    the    goods. 
See     Flagg    Mfg.     Co.     v.     Holway,     178 
Mass.  83,  91,  50  N.   E.   6G7;   Chadwick  v. 
Covell,  151  Mass.  190,  101,  6  L.R.A.  830,  21 
Am.  St.  Rep.  442,  23  N.  E.  1068.    Although 
the   application   is   different,    the   principle 
seems  to  be  similar  to  the  rule  that  when  a 
patent   has    expired,   descriptive    words   or 
even  an  arbitrary  or  personal  name  by  which 
it  has  become  known  may  be  used,  if  suf- 
ficient precautions  are  taken  to  prevent  the 
public  from  being  deceived.    See  Singer  Mfg. 
Co.  V.  June  Mfg.  Co.  103  U.  S.  100,  41  L. 
ed.  118,  16  Sup.  Ct.  Rep.  1002. 

The  plaintiff  says  that  no  one  can  succeed 
in  imitating  a  natural  water.  But  all  are 
free  to  try.  In  the  absence  of  some  fraud, 
injurious  to  the  plaintiff,  it  would  be  going 
fmr  under  any  circumstances  to  allow  her  to 
prevent  advertising  "Artificial  Hunyadi." 
But  it  it  enough  to  say  that  under  the  de- 
cision in  Saxlehner  v.  Eisner  k  M.  Co.  170 
U.  8.  10,  30.  45  L.  ed.  60,  75,  21  Sup.  Ct. 
Rep.  7,  the  defendants  may  do  so  in  this 
case.  In  that  decision  it  was  said  that 
"Hunyadi,"  as  applied  to  similar  water,  had 
been  public  property  in  Hungary,  and  there- 
fore had  become  so  here;  and  that  a  later 
change  there  would  not  work  a  correspond- 
ing change  in  the  United  States.  "The  right 
to  individual  appropriation,  once  lost,  is 
gone  forever."  See  also  French  Republic  v. 
Saratoga  Vichy  Spring  Co.  101  U.  S.  427, 
437,  48  L.  ed.  247,  252,  24  Sup.  Ct  Rep.  146. 
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At  the  very  least,  the  family  name  has  be- 
come the  name  for  any  natural  water  of  a 
certain  type  coming  from  a  more  or  less  ex- 
tensive district,  if  not  from  anywhere  in 
Hungary.  It  does  not  belong  to  the  plain- 
tiff alone  in  this  country,  even  if  she  is  the 
only  one  now  sending  the  water  here.  But 
if  there  is  any  well-founded  doubt  as  to 
the  right  to  use  a  personal  tradename  with 
proper  guards  against  deception  to  signify 
what  one  is  imitating,  where  one  has  the 
right  to  imitate,  there  can  be  none  that  one 
is  at  liberty  to  refer  to  a  geo<^rapliical  ex- 
pression to  signify  the  source  o*  one's  model. 
'^Hunyadi,"  at  best,  is  now  only  a  geo- 
graphical expression  in  effect. 
Decree  affirmed. 


•W.  P.  HARRIS,  Trustee  of  the  Estate  [382 
of  John  Hargrove,  Bankrupt^  Plff.  in  Err., 

V. 

FIRST  NATIONAL  BANK  OF  MT.  PLEAS- 
ANT, TEXAS. 

(See  S.  C.  Reporter's  ed.  382-385.) 

Bankruptcy  —  Jurisdiction  —  suit  to  re- 
cover assets. 

A  suit  by  the  trustee  in  bankruptcy  to 
recover  property  held  by  a  third  person, 
which,  if  the  allegations  of  the  petition  are 
true,  belonged  to  the  bankrupt,  ond  con- 
sequently passed  to  the  trustee  as  the  rep- 
resentative of  the  bankrupt's  estate,  is  not 
made  justiciable  in  the  bankruptcy  court  by 
the  provision  of  the  bankrupt  act  of  July 
1.  1898  (30  Stat,  at  L.  544,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3418),  §  7 Oe,  as  amend- 
ed by  the  act  of  February  5,  1003  (32  Stat, 
at  L.  797,  chap.  487,  U.  S.  Comp.  Stat 
Supp.  1909,  p.  1308),  conferring  concurrent 
jurisdiction  on  courts  of  bankruptcy  of 
suits  by  the  trustee  to  avoid  any  transfer 
of  the  bankrupt's  property  which  his  creel- 
itors  might  have  avoided,  and  to  recover 
such  property,  or  its  value,  from  persons 
who  are  not  bona  fide  holders  for  value. 
[For  other  cases,  see  Baul^ruptcy,  35-45,  iu 
Digest    Sup.    Ct.    1908.] 

[No.  98.] 

Argued    and   submitted   January  21,   1010. 
Decided  February  21,  1910. 

IN  ERROR  to  the  District  Court  of  tlie 
United  States  for  the  Eastern  District 
of  Texas  to  review  a  judgment  dismissing, 
for  want  of  jurisdiction,  a  suit  by  a  trustee 
in  bankruptcy,  to  recover  property  held  hj 
a  third  person,  which  is  alleged  to  belong 
to  the  bankrupt.  Aflirmed. 
The  facts  are  stated  in  the  opinion. 

Note.  —  On  jurisdiction  of  state  courts 
of  actions  by  or  against  assignees  in  bank- 
ruptcy— see  note  to  Loughin  T.  McCaulley, 
48  LJLA.  36. 
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Mr.  Charles  S.  Todd  submitted  the 
cause  for  plaintiff  in  error.  Messrs.  George 
Q.  McGown,  John  A.  Hurley,  and  T.  £. 
Webber  were  on  the  brief. 

Mr.  W.  li.  Estes  argued  the  cause,  and, 
with  Messrs.  Hiram  Glass,  John  L.  King, 
mnd  A.  L.  Burford,  filed  a  brief  for  defend- 
ant in  error. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  case  presents  the  single  question  of 
the  jurisdiction  of  the  district  court 
of  the  United  States  to  entertain  a  suit 
383]  'brought  by  Harris,  as  trustee  in 
bankruptcy,  against  the  First  National 
Bank  of  Mount  Pleasant,  Texas. 

The  petition  alleged  that  Hargrove,  the 
bankrupt,  was  indebted  to  the  defendant 
bank  for  an  overdraft  in  the  sum  of  $2,000; 
that,  to  secure  the  payment  of  the  same, 
Hargrove  delivered  into  the  bank's  posses- 
sion as  collateral  security  certain  notes; 
that,  at  the  time  of  the  adjudication  in 
bankruptcy,  Hargrove  had  paid  the  over- 
draft in  full. 

Further,  the  petition  alleged  that,  at 
the  time  Hargrove  was  adjudged  a  bank- 
rupt, the  bank  had  in  its  possession  two 
certain  promissory  notes,  which  had  been 
aigned  by  one  McGee  as  principal  and  by 
Hargrove  as  surety.  That  prior  to  the 
bankruptcy  Hargrove  paid  the  notes,  and 
thus  became  entitled  to  the  same.  That 
defendant  refuses  to  account  for  said  notes, 
and  wrongfully  withholds  them  from  the 
trustee.  The  prayer  of  the  petition  is  that 
the  bank  be  required  to  surrender  to  the 
trustee  the  notes  so  pledged  as  collateral 
security,  and  also  the  notes  paid  by  Har- 
grove as  surety,  or,  in  default  thereof,  judg- 
ment ai^ninst  the  bank  in  the  sum  of  $3,500, 
the  value  of  all  the  notes.  Upon  issue 
made  as  to  its  jurisdiction,  the  district 
court  held  it  was  without  jurisdiction,  and 
dismissed  the  suit. 

In  Bardes  v.  First  Nat.  Bank,  178  U. 
8.  524,  44  L.  ed.  1175,  20  Sup.  Ct.  Bep. 
1000,  this  court  held  that  under  §  23  of 
the  bankruptcy  act  of  1808  [30  Stat,  at  L. 
644,  chap.  541,  U.  S.  Gomp.  Stat.  1001,  p. 
3418],  the  district  court  of  the  United 
States  could,  by  the  consent  of  the  defend- 
ant, and  not  otherwise,  entertain  suits  by 
the  trustee  against  third  persons  to  recov- 
er property  conveyed  by  the  bankrupt  be- 
fore the  institution  of  proceedings  in  bank- 
ruptcy. 

Subsequently,  Congress,  by  the  act  of  Feb- 
ruary 5,  1903  (32  Stat,  at  L.  707,  chap. 
487,  U.  S.  Comp.  Stat  Supp.  1000,  p. 
1308),  amended  certain  sections  of  the 
bankruptcy  act.  To  §  236,  which  provided 
that  suits  by  the  trustee  should  only  be 
64  li.  ed. 


brought  in  courts  where  the  bankrupt, 
whose  estate  was  being  administered  by  the 
trustee  might  have  brought  them  if  pro- 
ceedings in  bankruptcy  had  not  been  insti- 
tuted, unless  by  the  defendant's  consent, 
these  words  were  added:  "Except  9uit9  for 
the  recovery  of  property  *  under  sec-  [384 
tion  eixty,  suftdtviston  b,  and  eection  eixty- . 
seven,  eubdiviaion  e" 

Subdivision  ft  of  S  60  made  provision  for 
the  recovery  of  preferences  given  by  the 
bankrupt  within  four  months  before  the 
filing  of  the  petition  in  bankruptcy.  To 
that  subdivision  these  words  were  added: 
"And,  for  the  purpose  of  such  recovery,  any 
court  of  bankruptcy,  as  hereinbefore  de- 
fined, and  any  state  court  which  vx)uld  have 
had  jurisdiction  if  bankruptcy  had  not  in' 
tervened,  shall  have  concurrent  jurisdie* 
tion." 

Subdivision  e  of  §  67  made  provision  for 
setting  aside  fraudulent  conveyances,  and 
the  recovery  of  property  so  conveyed  at  the 
suit  of  the  trustee.  To  that  subdivision 
these  words  were  added:  "For  the  purpose 
of  such  recovery,  any  court  of  bankruptcy, 
as  hereinbefore  defined,  and  any  slate  court 
which  would  have  had  jurisdiction  if  bank- 
ruptcy had  not  intervened,  shall  have  con- 
current jurisdiction.'* 

A  consideration  of  these  amendments, 
having  reference  to  the  recovery  of  prefer- 
ences and  of  property  fraudulently  con- 
veyed, shows  that  they  cannot  include  the 
action  under  consideration  here.  Nor  is  it 
claimed  that  they  are  sufficient  of  them- 
selves to  authorize  the  present  suit.  Re- 
liance is  had  on  the  amendment  made  by 
the  act  of  February  5,  1903,  of  subdivision 
e  of  §  70.  We  give  that  subdivision,  put- 
ting the  amendment  in  italics: 

"e.  The  trustee  may  avoid  any  transfer 
by  the  bankrupt  of  his  property  which  any 
creditor  of  such  bankrupt  might  have  avoid- 
ed, and  may  recover  the  property  so  trans- 
ferred, or  its  value,  from  the  person  to 
whom  it  was  transferred,  unless  he  was  a 
bona  fide  holder  for  value  prior  to  the  date 
of  the  adjudication.  Such  property  may 
be  recovered  or  its  value  collected  from 
whoever  may  have  received  it,  except  a  bona 
fide  holder  for  value.  For  the  purpose  of 
such  recovery,  any  court  of  bankruptcy,  as 
hereinbefore  defined,  and  any  state  court 
which  would  have  had  jurisdiction  if  bank- 
ruptcy  had  not  intervened,  shall  have  cot^ 
current  jurisdiction,*' 

It  ia  to  be  noted  that  §  70,  subdivision  e,  ia 
not  mentioned  in  the  'amendment  to  [385 
§  23,  enlarging  the  jurisdiction  of  the  Feder- 
al court  to  entertain  suits  without  the  con- 
sent of  the  defendant.  And  it  has  been  held 
that  suits  under  §  70,  subdivision  e,  can 
only  be  brought  in  a  court  of  bankruptcy 
34  61  • 
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with  the  consent  of  the  defendant.  Hull  v. 
Burr,  83  G.  C.  A.  61,  153  Fed.  045.  The 
contrary  view  was  talcen  in  Hurley  v.  Dev- 
lin, 140  Fed.  208. 

But  we  do  not  find  it  necessary  to  pass 
upon  that  question.  Assuming  for  this  pur- 
pose that  actions  may  be  brought  by  trus- 
tees in  the  courts  of  bankruptcy  in  cases 
coining  within  the  terms  of  §  70,  subdi- 
vision e,  without  the  consent  of  defendant, 
we  do  not  think  the  present  action  is  one 
of  that  character. 

That  subdivision  provides  for  avoiding 
transfers  of  the  bankrupt's  property  ^vhicil 
his  creditors  might  have  avoided,  and  for 
recovery  of  such  property,  or  its  value, 
from  persons  who  are  not  bona  fide  holders 
for  value.  In  this  action,  no  such  transfer 
is  alleged;  no  attack  is  made  upon  a  trans- 
fer by  the  bankrupt  which  would  have  been 
void  as  to  creditors.  Tlie  petition  seeks  to 
recover  property  held  by  the  bank,  if  the 
allegations  are  true,  which  belonged  to  the 
bankrupt,  and  consequently  passed  to  the 
trustee  as  the  representative  of  the  bank- 
rupt's estate.  The  recovery  sought  is  of 
property  held  for  the  bankrupt  estate, 
which  the  defendant  wrongfully  refused  to 
surrender.  The  District  Court  was  right 
in  denying  jurisdiction  of  the  suit,  and  its 
judgment  is  affirmed. 


886]  *JOHN  H.  OOfSTED  and  William  H. 
Olmsted,  Plffs.  in  Err., 

V. 

DANIEL  H.  OLMSTED,  Ellen  A.  Olmsted, 
Wife  of  Daniel  H.  Olmsted,  et  al. 

(See  S.  C.  Reporter's  ed.  38G-305.) 

Conflict  of  laws  —  wills  —  f iiH  faith  and 
credit  —  legitimacy. 

The  courts  of  New  York  are  not  required 
by  the  full  faith  and  credit  clause  of  the 
Federal  Ck)nstitution  to  give  effect  to  a 
Michigan  statute  legitimatizing  children 
born  prior  to  the  marria'ge  of  their  parents, 
so  as  to  control  the  devolution  of  title  to 
lands  in  New  York  under  a  will,^-especi al- 
ly where  to  give  effect  to  such  statute  would 

Note.  —  On  conflict  of  laws  as  to  legit i 
macv — see     note    to    Irving    v.    Ford,    65 
L.:LA.  177. 

On  conflict  of  laws  as  to  wills — see  note 
to  Lindsay  v.  Wilson.  2  L.ILA.(N.8.)   408. 

As  to  full  faith  and  credit  to  be  given  to 
state  records  and  judicial  proceedings — see 
notes  to  Lindley  v.  O'Reilly,  1  L.R.A.  70; 
Cummington  v.  Belchertown,  4  L.R.A.  131 ; 
Rand  v.  Hanson,  12  L.R.A.  674;  Wiese  v. 
Saa  Francisco  Musical  Fund  Soc  7'L.R.A. 
578 ;  Darby  t.  Mayer,  6  L.  ed.'  U.  S.  367 : 
Mills  ▼.  Duryee,  3  L.  ed.  U.  8.  411 ;  D'Arcy 
V.  Ketchum,  13  L.  ed.  U.  S.  648;  and  Hunt- 
ington T.  AttriU,  36  L.  ed.  U.  S.  1123. 
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disturb   interests  already  vested  when  tha 
statute  was  enacted. 

[Conflict  of  r^ws  as  to  Wills,  see  Conflict  of 
Laws,  179-187,  iu  Digest  Sup.  Ct.  1UU8.1 

[No.  102.] 

Argued   January   25,    1010.     Decided   FMh 
ruary  21,  1010. 

IN  ERROR  to  the  Supreme  Court  of  tlM 
State  of  New  York  in  and  for  the  Coxat' 
ty  of  New  York,  in  that  state,  to  review  a 
judgment  entered  pursuant  to  the  mandate 
of  the  Court  of  Appeals  of  that  state,  which 
had  reversed  the  judgment  of  the  Appellate 
Division  of  the  Supreme  Court,  First  De- 
partment, and  affirmed  the  judgment  of  the 
trial  court,  refusing  to  give  such  effect  to  a 
Michigan  statute  legitimatizing  children 
born  out  of  wedlock  as  to  control  the  deTo* 
lution  of  title  to  real  property  in  New  York 
by  will.    Affirmed. 

See  same  case  below  in  court  of  appeals, 
100  N.  Y.  458,  123  Am.  St.  Rep.  585,  83 
N.  E.  560;  and  in  appellate  diviRion,  118 
App.  Div.  60,  102  N.  Y.  Supp.  1010. 

The  facts  are  stated  in  the  opinion. 

Mr.  Mortlmor  Byers  argued  the  eaiiae 
and  filed  a  brief  for  plaintiffs  in  error: 

Full  faith  and  credit  must  be  given  in 
New  York  to  the  Micliigan  decree  and  stat- 
ute. 

Hampton  v.  M'Connel,  3  Wheat  234,  4  L. 
ed.  378;  Re  Hall,  61  App.  Div.  266,  70  N.  Y. 
Supp.  406;  West  Cambridge  v.  Lexington, 
18  Mass.  506,  11  Am.  Dec.  231;  M'Elmoyle 
V.  Cohen,  13  Pet.  312,  10  L.  ed.  177;  Fauni- 
leroy  v.  Lum,  210  U.  S.  230,  52  L.  ed.  1039, 
28  Sup.  Ct.  Rep.  641;  Grey  v.  Stamford, 
61  L.  J.  Ch.  N.  S.  622;  Miller  v.  Miller,  91 
N.  Y.  315,  43  Am.  Rep.  660. 

Legitimacy  once  created  will  be  eveiy- 
where  recognized. 

Miller  v.  Miller,  supra;  Van  Voorhia  ▼• 
Brintnall,  86  N.  Y.  18,  40  Am.  Rep.  505; 
Bates  V.  Virolet,  33  App.  Div.  436, 53  N.  Y. 
Supp.  803;  Ross  v.  Ross,  120  Mass.  243, 
37  Am.  Rep.  321;  Irving  t.  Ford,  18S 
Mass.  448,  65  L.R.A.  177,  07  Am.  St  Bepw 
447,  67  N.  E.  366;  Grey  v.  Stamford,  aa- 
pra;  Re  Goodman,  L.  R.  17  Ch.  Div.  266; 
Contra,  Smith  v.  Derr,  34  Pa.  126,  75  An. 
Dec.  641 ;  Shaw  v.  Gould,  L.  R.  3  H.  L.  6ft. 

Such  children  as  came  into  being  before 
the  period  of  distribution  were  comprehend* 
ed  by  the  terms  of  the  devise. 

2  Jarman,  Wills,  6th  Am.  ed.  168;  Re 
Baer,  147  N.  Y.  348,  41  N.  E.  702;  Gilliam 
V.  Guaranty  Trust  Co.  186  N.  Y.  127,  116 
Am.  St.  Rep.  536,  78  N.  E.  607;  Bitsoa  ▼. 
West  Shore  R.  Co.  143  N.  t.  125,  S8  H. 
£.  104. 
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Mr.  Charles  H.  Imscomb  argued  tlie 
cause  and  filed  a  brief  for  defendants  in  er- 
ror: 

Michigan  never  acquired  jurisdiction 
either  over  the  New  York  wife  or  the  New 
York  real  estate,  which  is  the  subject-mat- 
ter of  this  action;  and,  in  default  of  this, 
its  judgments,  decrees,  and  statutes  <^uld 
have  no  extraterritorial  force  or  effect. 

Re  Kimball,  155  N.  Y.  68,  49  N.  E.  331; 
Winston  v.  Winston,  166  N.  Y.  665,  59  N. 
E.  273;  Haddock  v.  Haddock,  201  U.  S.  562, 
^  L.  ed.  867,  26  Sup.  Ct.  Rep.  526,  6  A. 
ft  E.  Ann.  Cas.  1;  Atherton  ▼.  Atherton, 
156  N.  Y.  122,  49  L.R.A.  291,  63  Am.  St. 
Rep.  650,  49  N.  E.  933,  181  U.  8.  166,  45 
L.  ed.  794,  21  Sup.  Ct.  Rep.  644. 

The  children  legitimatized  in  Michigan 
cannot  enter  the  state  of  NeW  York,  claim- 
ing under  a  foreign  divorce  and  remar- 
riage, which,  under  Haddock  v.  Haddock, 
are  absolutely  void  in  New  York,  and  fac- 
ing lawful  issue  of  the  same  Benjamin  Olm- 
sted, in  possession  of  a  vested  interest  in 
real  estate  there  located,  attempt  to  devest 
the  lawful  heirs  in  defiance  of  the  New  York 
statute.    This  they  cannot  do. 

Re  Kimball,  supra. 

Mr.  Read  O.  Dllworth  also  argued  the 
cause  and  filed  a. brief  for  defendants  in  er- 
ror: 

The  Michigan  divorce  and  marriage  both 
being  void  in  the  state  of  New  York, 
the  Michigan  statute,  by  which  it  Is  at- 
tempted to  legitimatize  the  two  children 
of  that  marriage,  does  not  apply.  It  can 
have  no  more  effect  than  the  marriage  upon 
which  such  claim  to  legitimacy  is  based. 
The  said  children  were  never  in  a  position 
to  be  reached  by  such  statute. 

Story,  Confl.  L.  113,  114. 

Each  state  has  the  exclusive  right  to  de- 
termine the  disposition  and  title  to  real 
estate  located  within  its  borders.  The  stat- 
utes and  decrees  of  the  state  of  Michigan 
can  have  no  extraterritorial  force  so  far 
as  they  might  effect  the  title  to,  or  disposi- 
tion of,  real  estate  located  beyond  its  bor- 
ders. 

Van  Cleaf  v.  Bums,  133  N.  Y.  640,  16 
L.R.A.  642,  30  N.  E.  661 ;  Story,  Confl.  L. 
359-390;  2  Kent,  Com.  pp.  118,  149;  Rob- 
ertson V.  Pickrell,  109  U.  8.  608,  27  L.  ed. 
1049,  3  Sup.  Ct.  Rep.  407. 

If  the  Michigan  statute  enacted  in  1881 
in  effect  devests  and  deprives  the  issue  of 
the  marriage  of  Benjamin  Olmsted  and 
Mary  Jane  Olmsted  of  an  interest  in  real 
estate,  vested  in  them  in  1874,  it  is  con- 
fiscation, and  deprives  them  of  property 
without  due  process  of  law.  It  is  there- 
fore unconstitutional  and  in  Tiolation  of 
the  6th  Amendment  to  the  United  States 
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Constitution,  as  well  as  the  Constitutimis 
of  both  states.  . 

Re  Barringer,  29  Misc.  462,  61  N.  Y. 
Supp.  1090;  Westervelt  v.  Gregg,*  12  N.  Y. 
209,  62  Am.  Dec  160;  Ryder  v.  Hulse,  24 
N.  Y.  373;  Story,  Const.  1899;  Fletcher  t. 
Peck,  6  Cranch,  87-134,  3  L.  ed.  162-177. 

The  laws  of  the  state  of  New  York  in 
force  at  the  death  of  Silas  Olmsted  in  1874 
must  control.  At  that  time  the  plaintiffs 
in  error,  if  they  were  in  existence  at  all, 
were  beyond  question  illegitimate. 

Marshall  v.  King,  24  Miss.  85;  Me- 
Gaughey  v.  Henry,  16  B.  Mon.  383;  Miller 
V.  Miller,  91  N.  Y.  316,  43  Am.  Rep.  669. 

*Mr.  Justice  Day  delivered  the  opin-  [S90 
ion  of  the  court: 

This  case  is  brought  here  because  of 
alleged  violation,  in  the  judgment  of  the 
supreme  court  of  New  York,  of  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution. The  judgment  was  entered  in  the 
supreme  court  of  New  York  by  an  order  of 
the  court  of  appeals  of  the  same  state.  .190 
N.  Y.  458,  123  Am.  St.  Rep.  585,  83  N.  B. 
569. 

The  facts,  in  substance,  are:  Silas  Olm- 
sted, a  resident  of  the  state  of  New  York, 
died  in  that  state  in  1874,  devising  by  his 
will,  duly  probated,  a  one-half  interest  in 
certain  real  estate  in  New  York  to  his 
son,  Benjamin  F.  Olmsted,  with  the  remain- 
der over  to  the  lawful  issue  of  said  Benja- 
min. In  1850,  Benjamin  F.  Olmsted,  while 
a  resident  of  the  state  of  New  York,  mar- 
ried Mary  Jane  Olmsted,  of  the  state  of 
New  York,  and  lived  with  her  in  that  state 
until  January,  1870.  Benjamin  F.  Olmsted 
had  children  by  that  marriage,  who  are  de- 
fendants in  error  in  this  case.  On  February 
28,  1874,  without  procuring  a  divorce  from 
his  first  wife,  Benjamin  F.  Olmsted  went 
through  a  marriage  ceremony  in  New  Jer- 
sey with  Sarah  Louise  Welchman.  Two  chil- 
dren, John  H.  and  William  H.  Olmsted,  who 
are  the  plaintiffs  in  error  in  this  case,  were 
born,  in  the  state  of  New  Jersey,  of  this 
attempted  marriage.  Thereafter,  in  1880, 
Benjamin  F.  Olmsted  and  Sarah  Louise 
Welchman,  with  their  two  children,  went  to 
live  in  the  state  of  Michigan.  In  1882, 
Benjamin  F.  Olmsted  secured  a  divorce 
from  his  first  wife,  Mary  Jane  Olmsted,  in 
accordance  with  the  laws  of  Michigan,  in 
the  circuit  court  of  Wayne  county,  Michi- 
gan. Service  was  made  of  process  by  pub- 
lication in  a  Detroit  newspaper,  and  no  per- 
sonal service  was  made  on  Mary  Jane  Olm- 
sted, nor  did  she  appear  in  the  action, 
judgment  being  granted  by  default.  On 
August  22,  1882,  Benjamin  F.  Olmsted  and 
Sarah  Louise  Welchnmn  were  married  in 
the  state  of  Michigan.    By  the  provision  of 
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a   atatute   enacted   in    tbat   Btate   in   1S81     gan  act  should  be  given  full  faitli  and  credit 
children  bom  out  of  wedlocic  became  legiti     in  the  date  ol  New  York: 
mate    upon    the    subsequent    marriage    ol         "Should    we    Baaetion    the    doctrine    con- 
st I]  'Uieir  parents.    In  Januarj,  1883,  in  ai     tended  for,  then  the  legislature  in  anj  state 
action  in  the  supreme  court  of  New  York     could,   in   edect,   nullify   our   own   statute* 

a  decree  of  Mparation  and  for  alimony  wni  and   deprive   our   own   citizens  of   propertj 
granted   to   Mary   Jane   Olmsted   from   hei     which,   under   our   laws,   they   had   bccoiua 

buiband,  Benjamin   F.  Olmsted.     Benjamiv  lawfully    vested   with    and    entitled    to   re- 

F.  Olmsted  did  not  appear  in  tbat  action  ceive.     Not  only   this,   but   the   statute   of* 

and  the  record  contains  no  evideDca  of  serv-  Michigan,  passed  in  ISSl,  could  change  the 

ice  of  summons  upon  him.     He  was  repre-  provisions  of  a  will  executed  here  and  pro- 

aented  by  counsel  on  a  motion  to  seques-  bated  in   1ST4,   bringing  in  persona   aa   ra- 

trate  his   property,  and  upon  appeal   from  maintlermen   wlio,   under  the   provisiona  of 

an  order  tliereon.     The  judgment   was  af-  the   will,  were   not   remaindermen,   nor  en- 
(Irmed.     Sarah  Louise  Welchman  died  Jan-     titled  to  share  in  the  estate.    We  think  thk 

uary    30,    1000;    Mary   Jane   Olmsted   died  should  not  be  permitted." 
January   22,   1902,   and   Benjamin   F.   Olm-         By   the  laws   of   New   York,   ISSG,  cbapu 
Bted  July  16,  1905.  G3I,  it  is  provided: 

The  action  was  for  partition  of  the  New  "Section  1.  All  illegitimate  children  whoae 
York  real  estate  devised  under  the  will  at  parents  have  heretofore  intermarried,  or 
Silas  Olmsted.  The  plaintiffs  in  error,  John  shall  hereafter  intermarry,  shall  tbereby  be- 
H.  and  William  U.  Olmsted,  children  of  the  come  legilimalized  and  shall  be  considered 
marriage  with  Sarah  Louise  Welchman^  legitimate  for  all  pnrpoies.  Such  cliildren 
claim  the  right  to  participate  equally  willi  sliell  enjoy  all  the  rights  and  privilege*  ol 
the  children  of  Benjamin  F.  Olmsted  and  legitimate  children,  provided,  however,  that 
Hary  Jane  Olmsted,  as  lawful  issue  of  vested  interests  or  estates  shall  not  be  do- 
Benjamin  F.  Olmsted,  in  the  real  estate  vested  or  affected  by  this  act." 
located  in  the  state  of  New  York,  and  de-  By  chapter  272  of  the  Iowa  of  New  York 
vised  under  the  will  of  Silas  OtmsUd.  The  of  lS96,  vol.  1,  it  is  provided,  9  18: 
supreme  court  of  New  York,  by  its  judg-  "An  illegitimate  child  whose  parents  have 
ment,  denied  the  right  of  the  plaintiffs  in  heretofore  intermarried,  or  shall  hereafter 
error  to  thus  participate.  intermarry,  shall  tbereby  became  legiti- 
The  opinion  delivered  in  the  New  York  matized  and  shall  be  considered  legitimat* 
«ourt  of  appeals  shows  that  its  decision  was  for  all  purposes,  entitled  to  all  the  rights 
rested,  in  part,  upon  the  invalidity  of  the  and  privileges  of  a  legitimate  child;  but  an 
JUicliigan  marriage,  because  the  courts  of  estate  or  interest  vetted  [or  trust  created) 
Jdicbigan  bad  never  obtained  jurisdiction  before  the  marriage  of  the  parents  of  such 
over  Mary  Jane  Olmstead,  the  first  wife  of  child  shall  not  be  devested  or  affected  by 
Benjamin  F.  Olmsted.  For  that  view  the  reason  of  such  child  being  legitimatized." 
learned  court,  in  denying  that  it  was  bound  The  questhin,  therefore,  is  as  to  the  title 
to  give  full  faith  and  credit  to  such  a  de-  to  real  estate  in  the  state  of  New  Yoric 
eree  and  to  the  Michigan  statute  of  liSI,  Does  the  full  faith  and  credit  clause  of  the 
cited  Ite  Kimball,  IGS  N.  Y.  68,  4B  N.  B.  Federal  Constitution  require  that  effect  be 
3S1;  Winston  v.  Winston,  165  N.  Y.  555,  giveo  to  the  ■Michigan  act  of  1881  [S>S 
M  N.  E.  273;  Haddock  v.  Haddock,  201  U.  under  the  circumstances  which  we  have  de- 
8.  G62,  50  L.  ed.  867,  26  Sup.  Ct.  Rep.  526.  taJledT 

E  A.  ft  li.  Ann.  Gas.  1;  Atherton  v.  Atber-  In  Clarke  v.  Clarke,  178  U.  B.  186,  44  L. 
ton,  155  N.  Y.  129,  40  L.R.A.  291,  63  Am.  ed.  1028,  20  Sup.  Ct.  lUp.  S73,  the  qnestkm 
St.  Rep.  650,  49  N.  E.  933,  181  U.  B.  155,  was  as  to  the  effect  tobegiven  to  a  judgment 
46  h.  ed.  794,  21  Sup.  Ct.  Rep.  544.  rendered  in  the  supreme  court  of  Sontb 
It  also  puts  it*  decision  on  the  ground  Carolina  in  the  courU  of  the  sUte  of  Con- 
that  the  Michigan  sUtute  of  1881,  legiti-  "ecticut,  respecting  real  estate  situated  in 
mating  the  children  bom  previous  to  mar-  the  latter  sUte      The  South  Carolina  court 

riage,  could  not  have  the  effect  o(  admitting  ^'''»  *■""  ",  "''"''  ""  -'',"■''«>  '"  •^'J  **' 

.,         .  _!■  ■     i     ,     iL     1-   ■  ■         .  .,.  hie  conversion  into  personalty  at  the  tin* 

them  to  participate  fn  the  dms.0B  of  the  ^,  ^^^  ^^^^^  „j  thrteeUtrix  of  all   her 

real   estat-  .n  the  staU  of  New  York,  as  „_,  ^^j^^^^  wherever  situated,  and  that  tb. 

it  was  passed  long  after  the  death  of  Silas  „ecutor  of  the  will  was  authorised  to  ad- 

•t>]  •Olmsted,  and  the  probat*  of  his  will,  minister  the  tame   aa   personalty,  and  to 

under   which    his    legitimate    grandchildren  ,e||  a„d  convey  the  same   for  the  purpoat 

bad  vested  estates  as  remaindermen,  subject  »f  executing  the  will.     The  supreme  coort 

to  the  lift  uae  in  the  father.    And  further,  of  Connecticut  refused  to  follow  the  jnd|r- 

■aid  the  court  of  appeals  of  New  York,  in  nent  of  the  supreme  court  of  South  Osro- 

•peaking  of  the  contention  that  the  Michi-  iina,  and  the  cose  wae  brought  bare  widtr 
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tbe    full    faith    and    credit    clause.     This 
court,  in  disposing  of  the  question,  said: 

"It  is  a  doctrine  firmly  established  that 
tho  law  of  a  state  in  which  land  is  situated 
controls  and  governs  its  transmission  by  will 
or  its  passage  in  case  of  intestacy.  This  famil- 
iar rule  has  been  frequently  declared  by  this 
courts  a  recent  statement  thereof  being 
contained  in  the  opinion  delivered  in  De- 
Vaughn  V.  Hutchinson,  165  U.  S.  566,  41  L. 
ed.  827,  17  Sup.  Ct.  Rep.  461,  where  the 
court  said  (p.  570) : 

"  'It  is  a  principle  firmly  established  that 
to  the  law  of  the  state  in  which  the  land 
is  situated  we  must  look  for  the  rules 
which  govern  its  descent,  alienation,  and 
transfer,  and  for  the  effect  and  construc- 
tion of  wills  and  other  conveyances.  United 
States  Y.  Crosby,  7  Granch,  115,  3  L.  ed. 
287;  Clark  v.  Graham,  6  Wheat.  577,  5  L. 
ed.  334;  McGoon  v.  Scales,  0  Wall.  23,  19  L. 
ed  545;  Brine  v.  Hartford  F.  Ins.  Co.  96  U. 
8.  627,  24  L.  ed.  858.' " 

In  speaking  of  the  contention  of  the 
plaintiff  in  error,  that  the  South  Carolina 
judgment  must  be  given  full  force  and  effect, 
the  court  further  said: 

"The  proposition  relied  on,  therefore,  is 
ttii:  Although  the  court  of  last  resort  of 
CJonnecticut  (declaring  the  law  of  that 
state)  has  held  that  the  real  estate  in  ques- 
S94]  tion  had  not  become  ^personal  proper- 
"€y  by  virtue  of  the  will  of  Mrs.  Clarke,  never- 
theless it  should  have  decided  to  the  contra- 

• 

^,  because  a  court  of  South  Carolina  had  so 
<lecreed.  This,  however,  is  but  to  argue 
"that  the  law  declared  by  the  South  Caro- 
lina court  should  control  the  passage  by 
ivill  of  land  in  .Connecticut,  and  therefore 
Is  equivalent  to  denying  the  correctness  of 
the  elementary  proposition  that  the  law  of 
Connecticut,  where  the  real  estate  is  sit- 
uated, governed  in  such  a  case." 

In  the  case  of  Fall  v.  Eastin,  decided  at 
this  term,  215  U.  S.  1,  ante,  65,  23  L.R.A. 
(N.S.)  924,  30  Sup.  Ct.  Rep.  3,  the  same 
principle  was  recognized.  In  that  case  it 
was  held  that  a  deed  made  by  a  master, 
by  order  of  the  court,  in  the  state  of  Wash- 
ington, in  execution  of  a  decree  where  the 
court  had  jurisdiction  of  the  parties,  did 
not  have  any  efficacy  as  to  the  title  to 
real  estate  beyond  the  jurisdiction  of  the 
court.  It  is  unnecessary  to  review  the  pre- 
vious cases  from  this  court;  a  number  of 
them  are  examined  in  the  opinion  in  Fall 
V.  Eastin. 

After  stating  the  principle  that  the  dis- 
position of  real  estate,  whether  by  deed, 
descent,  or  otherwise,  must  be  governed  by 
the  laws  of  the  state  where  the  real  estate 
is  situated,  this  court  said  (215  U.  S.  12): 

''This  doctrine  is  entirely  consistent  with 
the  provision  of  the  Constitution  of  the 
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United  States,  which  requires  a  judgment 
in  any  state  to  be  given  full  faith  and 
credit  in  the  courts  of  every  other  state. 
This  provision  does  not  extend  the  juris* 
diction  of  the  courts  of  one  state  to  prop^ 
erty  situated  in  another,  but  only  makes 
the  judgment  rendered  conclusive  on  the 
merits  of  the  claim  or  subject-matter  of  the 
suit.  'It  does  not  carry  with  it  into  an- 
other state  the  efficacy  of  a  judgment  upon 
property  or  persons,  to  be  enforced  by  exe- 
cution. To  give  it  the  force  of  a  judgment 
in  another  state,  it  must  become  a  judg. 
ment  there;  and  can  only  be  executed  in 
the  latter  as  its  laws  permit.'  M'Elmoyle 
V.  Cohen,  13  Pet.  312,  10  U  ed.  177." 

The  principle  established  by  these  cases  is 
applicable  to  the  case  at  bar.  The  full 
faith  and  credit  clause  of  the  Constitution 
'applies  with  no  more  effect  to  the  leg-  [S96 
islative  acts  of  a  foreign  state  than  it  does  to 
the  judgments  of  the  courts  of  such  state. 
The  controversy  herein  concerns  an  interest 
in  real  estate  located  in  the  state  of  New 
York.  Under  a  will  probated  in  the  state 
of  New  York,  where  the  land  is  situated, 
it  was  devised  to  the  lawful  issue  of  Ben- 
jamin F.  Olmsted.  The  contention  of  th« 
plaintiffs  in  error  is  that  by  the  act  of  1881 
of  the  state  of  Michigan,  they  had  become 
legitimate,  and  are  accordingly  entitled  to 
participate  in  the  division  of  the  estate. 
To  this  contention  the  highest  court  of  the 
state  of  New  York  has  answered  that 
neither  the  law  of  the  state  of  Michigan 
nor  the  act  of  the  state  of  New  York,  legiti- 
mating children,  under  such  circumstances, 
can  have  the  effect  and  force  of  disturbing 
interests  already  vested  when  the  acts  were 
passed. 

We  think  there  is  nothing  in  the  due 
faith  and  credit  clause  which  requires  the 
courts  of  New  York  to  give  the  effect  con- 
tended for  to  the  Michigan  statute.  The 
legislature  of  Michigan  had  no  power  to 
pass  an  act  which  would  affect  the  trans- 
mission of  title  to  lands  located  in  the  state 
of  New  York.  No  more  had  it  power  to 
legislate  concerning  the  titles  to  lands  in 
New  York  than  the  courts  of  Michigan,  by 
their  judgments,  would  have  authority  to 
adjudicate  such  rights. 

We  are  not  concerned  with  the  correct- 
ness of  the  decision  of  the  court  of  appeals 
of  New  York,  interpreting  its  statutes  and 
applying  the  law  of  its  jurisdiction  to  the 
construction  of  the  will  of  Silas  Olmsted. 
Vie  hold  that  there  is  nothing  in  the  Feder- 
al Constitution  requiring  the  courts  of  tho 
state  of  New  York  to  give  force  and  effect 
to  the  statute  of  the  state  of  Michigan, 
so  as  to  control  the  devolution  of  titlo 
to  lands  in  New  York. 

Judgment  affirmed. 

5sa 


896 


Supreme  Coubt  or  the  United  States. 


Oct.  Tbbm^ 


S»6]  *J.  W.  FORBES,  Thomas  Tatum  Os- 
borne,  John  T.  Cox,  et  al.,  Plffs.  in  Err., 

V. 

STATE  COUNCIL  OF  VIRGINIA,  JUNIOR 
ORDER  UNITED  AMERICAN  Mill- 
CHANICS  OF  THE  STATE  OF  VIR- 
GINIA. 

(See  S.  C.  Reporter's  ed.  396-399.) 

Crror  to  state  court  — raising  Federiil 
question  on  reliearlng. 

An  order  of  the  highest  state  court,  made 
in  passing  upon  a  petition  for  rehearing, 
which  recites  that,  "on  mature  considera- 
tion," the  prayer  of  said  petition  is  denied, 
does  not  show  that  the  court  passed  upon 
the  Federal  questions  first  raised  by  such 
petition,  so  as  to  sustain  a  writ  or  error 
from  the  Supreme  Court  of  the  United 
States. 
(For  Giber  cases,  see  Appeal  and  Error,  1292- 

1310,  in  Digest  Sup.  Ct.  1008.] 

[No.  104.] 

Argued  January   25,   1910.     Decided   Feb- 
ruary 21,  1910. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
.peals  of  the  State  of  Virginia  to  review 
a  judgment  dismissing  a  writ  of  error  to 
the  Chancery  Court  of  the  City  of  Rich- 
mond, in  that  state,  which  had  adjudged 
certain  persons  to  be  in  contempt  of  court 
for  violating  a  prior  decree  enforcing  the 
rights  of  a  local  benevolent  society  under 
its  charter.  Dismissed  for  want  of  juris- 
diction. 

See  same  case  below,  107  Va.  853,  00 
8.  E.  81. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  V.  Meredith  argued  the  cause, 
and,  with  Messrs.  Preston  Cocke,  E.  B. 
King,  and  Smith  W.  Bennett,  filed  a  brief 
for  plaintiffs  in  error: 

The  mere  absence  of  a  written  opinion 
cannot  be  regarded  as  absolutely  conclu- 
sive, where  the  record  shows  that  the  ques- 
tion was  not  only  specifically  raised,  but 
fully  argued,  and  that  it  was  on  mature  con- 
sideration overruled.  The  difference  in  mode 
of  procedure  cannot  be  of  such  radical  im- 
portance. What  this  court  requires  is  that 
it  shall  clearly  appear  that  the  state  court 


overruled  the  Federal  question,  and  for 
that  reason  refused  the  rehearing.  That 
result  clearly  appears  from  the  record  in 
this  case. 

Howard  ▼.  Kentucky,  200  U.  6.  164,  50 
L.  ed.  421,  26  Sup.  Ct  Rep.  189;  Schlemmer 
V.  Buffalo,  R.  &  P.  R.  Co.  205  U.  S.  II,  51 
L.  ed.  685,  27  Sup.  Ct.  Rep.  407;  Leigh  y. 
Green,  193  U.  S.  79,  48  L.  ed.  623,  24  Sup. 
Ct  Rep.  390;  Green  Bay  k  M.  Canal  Co.  t. 
Patten  Paper  Co.  172  U.  S.  66,  67,  43  L.  ed. 
368,  19  Sup.  Ct  Rep.  97;  Mallett  v.  North 
Carolina,  181  U.  S.  592,  45  L.  ed.  1017,  21 
Sup.  Ct  Rep.  730. 

It  was  not  a  mere  refusal,  but  a  conclu- 
sion come  to  after  mature  consideration  of 
the  question  presented.  It  was,  therefore, 
a  judgment  of  the  court  upon  said  question, 
and  should  be  as  effective  as  an  extended 
opinion,  setting  forth  reasons  for  the  judg- 
ment. 

Meyer  v.  Richmond,  172  U.  8.  92,  43  L. 
ed.  377,  19  Sup.  Ct  Rep.  100. 

The  court  declined  to  hear  Mr.  Samnel 
A.  Anderson,  who  filed  a  brief  for  defend- 
ant in  error: 

A  Federal  question  Is  raised  too  late 
when  suggested  for  the  first  time  in  a  pe- 
tition for  rehearing  after  judgment  in  the 
highest  court  of  a  state,  where  such  petition 
is  denied  without  opinion. 

Bushnell  v.  Crooke  Min.  ft  Smelting  Co. 
148  U.  S.  690,  37  L.  ed.  613,  13  Sup.  Ct 
Rep.  771;  Pim  v.  St  Louis,  165  U.  S.  273, 
41  L.  ed.  714,  17  Sup.  Ct  Rep.  322;  Capi- 
tal Nat  Bank  v.  First  Nat.  Bank,  172  U.  S. 
425,  43  L.  ed.  502,  19  Sup.  Ct  Rep.  202; 
Turner  v.  Richardson,  180  U.  S.  87,  45  L. 
ed.  438,  21  Sup.  Ct.  Rep.. 295;  Johnson  ▼. 
New  York  L.  Ins.  Co.  187  U.  S.  491,  47  L. 
ed.  273,  23  Sup.  Ct.  Rep.  194;  Weber  ▼. 
Rogan,  188  U.  S.  10,  47  L.  ed.  363,  23  Sup. 
Ct  Rep.  263 ;  Mutual  L.  Ins.  Co.  v.  McGrew, 
188  U.  S.  291,  47  L.  ed.  480,  63  L.R.A.  33, 
23  Sup.  Ct.  Rep.  375. 

Failure  to  raise  a  Federal  question  until 
after  a  case  has  been  finally  decided  ip  the 
highest  court  of  a  state  will  preclude  a 
writ  of  error  to  the  Supreme  Court 

Scudder  v.  Comptroller  (Scudder  ▼.  Gof- 
er) 175  U.  S.  33,  44  L.  ed.  62,  20  Sup.  Ct 
Rep.  26. 


Note.  —  On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Ck>urt  to  state  courts — see  notes  to  Martin 
V.  Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v. 
Western  Land  Co.  37  L.  ed.  U.  S.  267;  Re 
Buchanan,  39  L*.  ed.  U.  S.  884;  and  Kipley 
▼.  Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by  writ 
of  error  to  those  courts — see  note  to  Apex 
Transp.  Co.  v.  Garbade,  62  L.RJL  513. 
M4 


On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ina.  Co.  ▼.  McGrew,  63 
L.RJL,  33. 

As  to  when  Federal  question  is  raised  in 
time  to  sustain  the  appellate  jurisdiction 
of  the  Federal  Supreme  Court  over  state 
courts — see  note  to  Chicago,  I.  ft  L.  R.  Co.  T. 
McGuire,  49  L.  ed.  U.  S.  415. 
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Mr.  Justice  Day  delivered  the  opinion  ol 
tlie  court: 

This  case  grows  out  of  one  heretofore  in 
this  court.  National  Council,  J.  0.  U.  A.  M. 
Y.  SUte  Council,  203  U.  8.  161,  61  L.  ed. 
132,  27  Sup.  Ct.  Rep.  46.  In  that  case  this 
court  affirmed  a  judgment  of  the  supreme 
court  of  appeals  of  Virginia,  which  had  af- 
firmed a  decree  of  the  lower  court  of  that 
state.  The  effect  of  that  decree  was  to  enjoin 
S97]  *the  National  Council  of  the  Junior 
Order  of  United  American  Mechanics  of  the 
United  States,  and  certain  persons,  officers 
of  a  voluntary  association,  from  using  in 
the  state  of  Virginia  the  corporate  name 
of  the  State  Council  of  the  Virginia  Junior 
Order  of  United  American  Mechanical  of  the 
State  of  Virginia,  or  any  other  name  likely 
to  be  taken  for  it,  and  from  using  the  seal 
of  the  said  Virginia  order,  and  from  carry- 
ing out  under  such  nnme  the  objects 
for  which  the  Virginia  order  and 
the  voluntary  association  had  been  organ- 
ized, from  granting  charters  to  subordinate 
councils  in  the  state,  and  from  interfering 
in  any  way  with  the  pursuance  of  its  ob- 
jects by  the  Virginia  order  within  the  state, 
and  from  designating  their  officers  in  the 
state  by  appellations  set  forth  as  used  by 
the  plaintiff.  After  this  decree,  thus  af- 
firmed, had  become  final  in  the  Virginia 
state  court,  the  plaintiffs  in  error  proceeded 
to  obtain  a  charter  under  the  name  of  the 
''Virginia  Branch  of  the  National  Council 
of  the  Junior  Order  United  American  Me- 
chanics,"— a  name  which  they  urged  was 
clearly  distinguishable  from  that  of  the 
State  Council  of  Virginia  Junior  Order 
United  American  Mechanics  of  the  State  of 
Virginia,  protected  by  the  original  decree. 
Having  taken  out  the  charter  by  the  name 
aforesaid,  the  plaintiffs  in  error  were  prose- 
cuted for  contempt  of  court  in  violating  the 
original  decree.  Upon  hearing  in  the 
chancery  court,  an  order  was  entered  find- 
ing the  plaintiffs  in  error  to  be  in  contempt, 
and  a  fine  of  $20  was  imposed  on  each  of 
them,  and  the  same  was  ordered  to  be  paid 
to  the  clerk  of  the  court  within  thirty-five 
days,  and,  in  default  thereof,  each  of  the 
plaintiffs  in  error  to  stand  committed  to 
the  custody  of  the  sheriff,  to  remain  in 
jail  until  the  said  sum  be  paid  by  them  re- 
spectively. 

A  writ  of  error  was  allowed  by  the  su- 
preme court  of  appeals  of  Virginia  to  this- 
order  of  the  chancery  court.  In  the  su- 
preme court  of  appeals  a  motion  was  made 
to  dismiss  the  writ  of  error  as  having  been 
improvidently  granted.  Upon  consideration, 
the  supreme  court  of  appeals  of  Virginia 
sustained  that  motion  upon  the  ground  that 
898]  it  had  no  jurisdiction  *to  review  the 
judgment  complained  of,  and  dismissed  the 
64  li.  ed. 


writ  of  error  accordingly.  107  Viu  653,  60*8. 
E.  81.  The  plaintiffs  in  error  seek  to  bring 
the  case  here  upon  the  ground  that  the 
ruling  of  the  supreme  court  of  appeals  of 
Virginia  denies  them  due  process  of  law,  and 
deprives  them  of  the  equal  protection  of  the 
laws,  in  violation  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States. 

An  inspection  of  the  record  shows  that  no 
claim  of  the  rights  now  asserted  under  the 
Federal  Constitution  was  made  until  the 
petition  for  rehearing  was  filed  after  the 
judgment  in  the  state  court  of  final  resort. 
Tliat  petition  embodies  many  objections  to 
the  opinion  and  judgment  of  tlie  supreme 
court  of  appeals  of  Virginia,  not  involving 
the  Federal  Constitution.  As  to  the  Fed- 
eral Constitution,  it  was  set  up  that  if  the 
Virginia  statute,  which  provides  tliat  a 
writ  of  error  shall  lie  tathe  supreme  court 
of  appeals  of  Virginia  to  a  judgment  for  a 
contempt  of  court  other  than  for  tlie  non- 
performance of,  or  disobedience  to,  a  judg- 
ment, decree,  or  order,  was  applied  to  deny 
a  review  in  the  pending  case,  it  would 
violate  the  14th  Amendment  of  the  Consti- 
tution of  tlie  United  States,  in  that  it  at- 
tempts to  deprive  the  plaintiffs  in  error  of 
a  riglit  to  a  writ  of  error  from  the  supreme 
court  of  appeals  of  Virginia,  as  given  under 
§  88  of  the  Constitution  of  Virginia,  and 
thereby  deprive  plaintiffs  in  error  of  their 
liberty  without  due  process  of  law,  and  de- 
nied to  them  the  equal  protection  of  the 
laws;  that  a  denial  by  the  supreme  court 
of  appeals  of  Virginia  of  a  writ  of  error 
under  §  88  of  the  Virginia  Constitution, 
wliich  provides  that  the  supreme  court  of 
appeals  of  Virginia  shall  liave  appellate 
jurisdiction  in  all  cases  involving  the  life  or 
liberty  of  any  person,  will  be  in  violation 
of  the  ]4th  Amendment,  in  that  it  would 
deprive  tliem  of  property  without  due  pro- 
cess of  law,  and  would  deny  to  tlicm  the 
equal  protection  of  the  laws. 

In  passing  upon  the  petition  for  rehear- 
ing, the  supreme  court  of  appeals  of  Vir- 
ginia said:  "On  mature  consideration  of 
tlie  petition  of  the  plaintiffs  in  error  to  set 
aside  the  judgment  'entered  herein  on  [899 
January  16, 1008,  and  to  grant  a  rehearing 
of  said  cause,  the  prayer  of  said  petition  is 
denied." 

It  has  been  many  times  held  in  this  court 
that  an  attempt  to  introduce  a  Federal  ques- 
tion into  the  record  for  the  first  time  by 
a  petition  for  rehearing  is  too  late.  Loeber 
V.  Schroeder,  140  U.  S.  580,  585,  37  L.  ed. 
856,  850,  13  Sup.  Ct.  Rep.  934;  Pim  v.  St 
Louis,  165  U.  S.  273,  41  L.  ed.  714,  17  Sup. 
Ct.  Rep.  322. 

There  is  an  exception  to  this  rule  when 
it  appears  that  the  court  below  entertained 
the  motion  for  rehearing,  and  passed  upon 
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the  Federal  question.  But  it  must  appear 
that  such  Federal  question  was  in  fact 
passed  upon  in  considering  the  motion  for 
rehearing;  if  not,  the  general  rule  applies. 
Mallett  V.  North  Carolina,  181  U.  S.  580,  45 
L.  ed.  1016,  21  Sup.  Ct.  Rep.  730;  Leigh  v. 
Green,  193  U.  S.  79,  48  L.  ed.  023,  24  Sup. 
Ct.  Rep.  300;  Corkran  Oil  k  Development 
Co.  V.  Arnaudct,  109  U.  S.  182,  60  L.  ed. 
143,  144,  26  Sup.  Ct.  Rep.  41;  McMillen  v. 
Kcrrum  Min.  Co.  107  U.  S.  343,  49  L.  ed. 
784,  25  Sup.  Ct.  Rep.  533;  Waters-Pierce 
Oil  Co.  V.  Texas,  212  U.  S.  112,  118,  63  L. 
ed.  43J,  434,  29  Sup.  Ct.  Rep.  227. 

But,  it  is  alleged,  the  memorandum  which 
we  have  quoted  shows  that  the  Virginia 
court  must  have  considered  and  passed  upon 
the  Federal  question  made  in  tlie  petition 
for  a  rehearing.  Except  that  the  order  is 
said  to  he  upon  "mature"  consideration,  it 
is  almost  word  for  word  the  order  on  re- 
hearing reviewed  in  McCorquodale  v.  Texas, 
211  U.  S.  432,  63  L.  ed.  269,  29  Sup.  Ct.  Rop. 
140,  which  was  held  to  amount  to  no  more 
than  a  denial  of  the  motion.  See  211  U. 
S.  437.  In  that  case  the  rule  was  again 
laid  down  that  it  was  too  late  to  raise  a 
Federal  question  upon  a  petition  for  rehear- 
ing, unless  the  Federal  question  was  passed 
upon  in  ruling  upon  the  petition. 

It  results  that  the  writ  of  error  in  this 
case  must  he  dismissed* 

Dismissed* 


400]  •SOUTHERN.  RAILWAY  COMPANY, 

Plff.  in  Err., 

V. 

SAMUEL  E.  GREENE. 

(See  S.  C.  Reporter's  ed.  400-418.) 

Constitiitlonni  law  ~  equal  protection 
of  tlic  laws  — foreign  corporiition — 
fmncliiso  tnx. 

A  foreign  railway  corporation  which  has 
come  into  the  state  in  compliance  with  its 
laws,  and  has  therein  acquired  property  of 
a  fixed  and  permanent  nature,  upon  which 
it  has  paid  all  taxes  levied  by  the  state,  is 
a  person  within  the  jurisdiction  of  the 
state,  and,  as  such,  is  protected  by  the 
equal  protection  of  the  laws  clause  of  U.  S. 
Const.,    14th   Amend.,    against   the    imposi- 


tion, under  1  Ala.  Code  1907,  §§  2391-2400, 
of  an  additional  franchise  tax  for  the  privi- 
lege of  doing  business  within  the  stale, 
wiiere  no  such  tax  is  imposed  upon  domestic 
corporations  carrying  on  a  precisely  simi- 
lar business. 

[For  other  cases,  see  Constitutional  Law.  264- 
266,  iu  Diciest  Sup.  Ct.  1008.  J 

[No.  460.] 

Argued    December    16,    17,    1909.     Decided 
February  21,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Birming- 
ham City  Court  in  that  state,  sustaining  a 
demurrer  to  the  complaint  in  an  action  by 
a  foreign  railway  company  to  recover  hack 
the  amount  of  a  franchise  tax  alleged  to 
have  been  wrongfully  exacted.     Revcr5*cd. 

See  same  case  below,  160  Ala.  396,  49  So. 
404. 

Statement  by  Mr.   Justice  Day: 

Action  was  brought  in  the  city  court  of 
Birmingham,  Alabama,  by  the  Southern 
Railway  Company,  to  recover  the  sum  of 
$22,468.30,  for  so  much  money  received  by 
the  defendant  as  judge  of  the  probate  court 
of  JefTcrson  county,  Alabama,  which  sum 
the  plaintiff  claimed  was  wrongfully  exacted 
from  *it  under  the  provisions  of  the  [401 
act  of  March  7,  1907.  This  sum  is  the 
amount  taxed  against  the  Southern  Railway 
Company  under  the  said  legislative  act,  and, 
under  the  practice  in  Alabama,  if  illegally 
exacted,  it  may  be  recovered. 

This  act  is  found  in  the  Code  of  Alabama 
of  1907,  vol.  1,  page  980,  §§  2391  to  2400» 
inclusive.  It  provides  for  the  payment  of 
an  annual  franchise  tax  to  the  probate 
judge  by  every  foreign  corporation  au- 
thorized to  do  business  within  the  state,  in 
which  it  has  a  resident  agent,  with  certain 
exceptions,  for  the  use  of  the  state,  upon 
the  actual  amount  of  the  capital  stock  em- 
ployed by  it  in  the  state;  in  the  amount  of 
$26  on  the  first  $100,  6  per  cent  on  the  next 
$900,  and  1/10  of  1  per  cent  on  all  the  re- 
maining amount  of  capital  so  employed. 

Provision  is  made  for  the  assessment  of 
the  tax  by  proceedings  before  the  probata 


Note.  —  On  taxation  of  corporate  fran- 
chises— see  note  to  Louisville  Tobacco  Ware- 
house Co.  V.  Com.  67  L.R.A.  33. 

On  constitutional  equality  in  relation  to 
corporate  taxation — see  note  to  Bacon  v. 
State  Tax  Comrs.  60  L.R.A.  321. 

On  recojrnition  or  exclusion  of  foreign 
corporations — see  notes  to  Cone  Export  & 
Commission  Co.  v.  Poole,  24  L.R.A.  289,  and 
McCanna  k  F.  Co.  v.  Citizens*  Trust  k  S. 
Co.  v.  ITnited  States,  24  C.  C.  A.  13. 

On  the  validity  of  a  license  tax  imposed 
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on  a  foreign  corporation  as  a  condition  of 
permission  to  do  business  within  the  state 
— see  note  to  Revmann  Brewing  Co.  v. 
Brister,  46  L.  ed.  U.  S.  269. 

As  to  constitutional  equality  of  priT- 
ileges,  immunities,  and  protection — see  note 
to  Louisville  Safety  Vault  k  T.  Co.  v.  Louis- 
ville k  N.  R.  Co.  14  L.R.A.  679. 

As  to  the  validity  of  class  legislation- 
sec  notes  to  State  v.* Goodwill,  6  L.R.A.  621, 
and  State  y.  Loo;nis,  21  L.R.A.  789. 
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judge,  with  an  appeal  to  the  circuit  court 
in  certain  cases.  The  statute  enacts  that  no 
foreign  corporation  required  to  pay  a  tax 
under  this  statute  shall  do  any  business  in 
the  state  of  Alabama  not  constituting  inter- 
state commerce,  or  maintain  or  commence 
any  action  in  any  of  the  courts  of  the  state, 
upon  contracts  made  in  the  state  other  than 
contracts  based  upon  interstate  commerce, 
unless  such  corporation  shall  have  paid 
said  tax  ivithin  sixty  days  after  the  same 
shall  have  become  due.  The  payment  of  the 
tax  in  one  county  shall  be  sufficient,  not- 
withstanding the  corporation  shall  do  busi- 
ness or  have  a  resident  agent  in  more  than 
one  county. 

The  payment  of  the  franchise  tax  required 
by  this  statute  does  not  exempt  any  corpo- 
ration paying  the  same  from  payment  of 
the  regular  license  or  privilege  tax  speci- 
fied or  required  for  engaging  in  or  carrying 
on  business,  the  license  for  which  is  re- 
quired from  individuals,  firms,  or  corpora- 
tions. In  addition  to  the  amount  of  the 
franchise  tax  required  to  be  paid  to  the 
state,  such  foreign  corporation  shall  pay  to 
the  county,  for  the  use  of  the  county,  an 
amount  equal  to  one  half  of  the  amount 
paid  by  it  to  the  state.  Loans  of  money 
upon  which  a  mortgqge  tax  is  paid  are  de- 
402]  ducted  from  capital  employed  *in  the 
state  upon  which  there  shall  be  paid  the  re- 
cording privilege  tax  required  by  law. 

The  complaint  averred  that  the  act  is  un- 
constitutional and  void,  as  it  impaired  the 
obligation  of  a  contract  between  the  pUiintifT 
and  the  state  of  Alabama,  and  in  that  it 
deprived  the  plaintiff  of  its  property  with- 
out due  process  of  law,  and  denied  to  it 
the  equal  protection  of  the  laws. 

Plaintiff  averred  that  it  is  a  corporation 
created  under  the  laws  of  the  state  of  Vir- 
ginia, and  as  such  authorized  to  lease,  use, 
operate,  and  acquire  any  railroad  or  trans- 
portation company,  then  or  thereafter  incor- 
porated by  the  laws  of  the  United  States,  or 
any  of  the  states  thereof.  That  it  tlius  or- 
ganized,  in  February,  3894,  and  has  since 
carried  on  the  business  of  acquiring,  owning, 
and  operating  lines  of  railroads  in  various 
states,  and  conducting  interstate  nnd  in- 
trastate transportation  of  persons  and 
property.  That,  in  conformity  with  the  laws 
of  the  state  of  Alabama,  on  July  10,  1894, 
it  filed  in  the  office  of  the  secretary  of  state 
a  copy  of  its  charter,  and  designated  an 
agent  upon  whom  service  could  be  made,  and 
that,  at  the  same  time,  it  paid  to  the  treas- 
urer of  the  state  of  Alabama  the  sum  of 
$250,  being  the  sum  required  as  a  license 
fee  for  beginning  business  in  the  state.  It 
avers  that,  after  thus  complying  with  the 
laws  of  Alabama,  it  commenced  carrying  on 
its  authorized  business  within  the  state, 
54  li.  ed» 


and  has  therein  carried  on  the  same  business 
ever  since;  that  between  the  time  of  enter- 
ing the  state,  as  aforesaid,  and  the  year 
1899,  it  purchased  and  acquired,  as  per- 
mitted and  authorized  by  the  laws  of  Ala- 
bama, various  lines  of  railroad  and  the 
franchises  under  which  they  had  been  built 
and  operated,  which  lines  are  connected 
with,  and  continuous  with,  other  lines  owned 
by  the  plaintiff. 

The  complaint  states  that  these  lines  of 
railroad^  situated  in  the  state  of  Alabama, 
had  been  theretofore  constructed  under  its 
laws  by  duly  authorized  corporations,  and 
the  complaint  contains  a  list  of  such  lines; 
that  it  acquired  said  lines,  paying  large 
sums  of  money  therefor,  in  pursuance  of  and 
reliance  *upon  the  laws  of  the  state  of  [403 
Alabama,  that  since  such  acquisition  it  has 
continued  to  operate  such  lines  of  railroad, 
transacting  a  Inrge  amount  of  business 
thereon,  both  interstate  and  intrastate,  and 
has  expended  large  sums  of  money  in  the 
maintenance  and  improvement  thereof. 

Plaintiff  avers  that,  from  time  to  time, 
ownership  taxes,  similar  to  those  assessed 
against  other  persons  and  corporations,  have 
been  assessed  against  it,  all  of  which  the 
plaintiff  has  paid.  It  has  also  paid  from 
year  to  year  the  license  tax  exacted  of  it 
and  other  persons  and  corporations  operat- 
ing railroads  in  the  state  of  Alabama  under 
§  3489  of  the  Code  of  Ahibama  of  189G,  un- 
der §  1128  of  the  Code  of  Alabama  of  1886. 
It  has  also  paid  on  account  of  its  ownership 
of  such  railroad,  taxes  assessed  against  it 
under  the  act  of  March  7,  1897,  taxing  the 
franchises  or  intangible  property,  in  the 
state,  of  every  person  and  corporation  en- 
gaged in  transporting  persons  or  property 
over  any  railroad  therein.  It  has  also  paid 
the  license  fee,  and  has  procured  the  license 
provided  for  by  the  act  of  the  legislature  of 
the  state  of  Alabama,  approved  March  7, 
1907,  entitled,  "An  Act  to  Further  Regulate 
the  Doing  of  Business  in  Alabama  by  For- 
eign or  Nonresident  Corporations,  or  Cor- 
porations Organized  under  or  by  Authority 
of  the  Law  of  Any  Other  State  or  Govern- 
ment than  the  State  of  Alabama,  and  to  Fix 
a  Punishment  for  the  Violation  Thereof." 

Plaintiff  states  that  all  these  exactions 
have  been  made  by  the  state  of  Alabama  up- 
on corporations  owning  and  operating  rail- 
roads in  Alabama,  without  regard  to  wheth- 
er the  corporation  owning  and  operating  such 
railroad  was  a  domestic  corporation  or  a 
corporation  organized  under  the  laws  of 
some  ot]ier  state,  with  the  sole  exception 
of  the  license  fee  last  above  mentioned, 
which  is  a  nominal  amount  ($10  per  an- 
num), is  exacted  from  foreign  corporations 
only,  for  mere  police  purposes,  in  order  that 
there  may  be  a  registration  of  such  foreign 
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corporations,  doing  business  in  Alabama,  in  Messrs.     Alexander    M.    Garber     and 

the  office  of  the  secretary  of  state.    Plaintiff  Samuel  D.  Weakley  argued  the  cause,  and, 

avers  that  the  legislative  act  of  March  7,  with  Mr.  Henry  C.  Selheimer,  filed  a  brief 

1907,    under    which    it   was    compelled    to  for  defendant  in  error: 

404]  pay  the  said  sum  of  $22,458.36,  *does  It  is  undoubtedly  true  that  plaintiff  in 

not  apply  to  persons  or  corporations  of  the  error  is  a  person  within  the  jurisdiction  of 

state  of  Alabama  owning  the  same  character  the  state,  within  the  meaning  of  the  14th 

of  property  and  carrying  on  the  same  kind  of  Amendment,  and  as  such  is  entitled  to  the 

business  as  is  owned  and  carried  on  by  cor-  equal  protection  of  the  law. 

porations  organized  under  the  laws  of  other  Santa  Clara  County  v.  Southern  P.  R.  Co. 

states,   nor   is  there   any   similar   exaction  118  U.  S.  394,  30  L.  ed.  118,  6  Sup.  Ct.  Rep. 

against  domestic  corporations  owning  such  1132;  Charlotte,  C.  &  A.  R.  Co.  v.  GibbcA, 

property  and  engaged  in  the  same  character  142  U.  S.  386,  35  L.  ed.  1051,  12  Sup.  Ct. 

of  business.  Rep.  255;  Minneapolis  &  Sti  L.  R.  Co.  v. 

Plaintiff  recites  the  proceedings  before  the  Beckwith,  129  U.  S.  26,  32  L.  ed.   585,  9 

probate  judge  of  Jefferson  county,  result-  Sup.  Ct.  Rep.  207;  Gulf,  C.  &  S.  F.  R.  Co. 

ing  in  the  finding  that  the  capiUl  of  the  v.  Ellis,  105  U.  S.  150,  41  L.  ed.  066,  17 

plaintiff  employed  in  the  state  of  Alabama  Sup.  Ct.  Rep.  255. 

was  $14,003,246,  and  the  assessment  thereon  It  is  not  a  denial  of  the  equal  protection 

of  the  tax  of  $22,458.36,  as  aforesaid,  its  of  the  law  to  impose  upon  a  foreign  cor- 

payment  under  protest,  and  prays  judgment  poration  a  tax  for  the  privilege  of  doing 

for  its  recovery.     A  demurrer  to  the  com-  business  in  the  taxing  state,  wlien  no  such 

plaint   was    sustained    and    judgment    ren-  tax,  or  a  tax  of  a  different  amount,  is  im- 

dered  for  defendant.    Upon  appeal,  the  su-  posed  on  domestic  corporations  engaged  in 

preme  court  of  Alabama  affirmed  the  judg-  the  same  business. 

ment.    40  So.  404.  10  Cyc.  Law  &  Proc.  p.  1227 ;  Gray,  Lim- 
itations of  Taxing  Power,  §  1318;  Ducat  y. 

Mr.  Alfred  P.  Thom  argued  the  cause,  Chicago,  10  Wall.  410,  19  L.  ed.  972;  New 

and,    with    Messrs.    Alex.    P.    Humphrey,  York  v.  Roberts,  171  U.  S.  662,  43  L.  ed. 

James  Weatherly,  and  Humphrey  &  Humph-  325,  19  Sup.  Ct.  Rep.  58;  Horn  Silver  Min. 

rey,  filed  a  brief  for  plaintiff  in  error:  Co.  v.  New  York,  143  U.  S.  305,  36  L.  ed. 

The  Southern  Railway  Company  is  a  per-  164,  4  Inters.   Com.  Rep.  57,   32  Sup.   Ct. 

son  "within  the  jurisdiction"  of  the  state  of  Rep.    403 ;    Fire   Asso.   of   Philadelphia    v. 

Alabama.  New  York,  119  U.   S.  110,  30  L.  ed.  342, 

Blake  v.  McCIung,  172  U.  S.  239,  43  L.  7  Sup.  Ct.  Rep.  108;  Com.  v.  Milton,  12  B. 

ed.  432,  19  Sup.  Ct.  Rep.  165.  Mon.  212,  54  Am.  Dec.  522;  Southern  Bldg. 

An  inequality  of  public  burdens  not  based  &  L.  Asso.  v.  Norman,  98  Ky.  294,  31  L.R.A. 

upon  reasonable  classification  is  a  denial  to  41,   56  Am.  St.   Rep.   367,  32   S.   W.   952; 

the  disfavored  person  of  the  equal  protection  Hughes  v.  Cairo,  92  111.  339;  Scottish  Union 

of  the  laws.  k  Nat.  Ins.  Co.  v.  Herriott,  109  Iowa,  OOG, 

Raymond  v.  Chicago  Union  Traction  Co.  77  Am.  St.  Rep.  548,  80  N.  W.  665. 

207  U.  S.  20,  52  L.  ed.  78,  28  Sup.  Ct  Rep.  Laws    which    impose    upon    foreign    eor- 

7,  12  A.  k  £.  AnQ.  Cas.  757;  Connolly  v.  porations  the  same  taxation  and  other  re- 
Union  Sewer  Pipe  Co.  184  U.  S.  560,  46  L.  strictions  as  are  imposed  upon  cocporations 
ed.  690,  22  Sup.  Ct  Rep.  431.  of  the  taxing  state  by  the  states  where  such 

Here  is  an  effort  to  exact  a  discrimina-  foreign   corporations   were   created   do   not 

tory  tax,  unequal  and  unjust,  upon  the  use  infringe  any  provision  of  the  Federal  Con- 

of  property,  predicated  alone  upon  the  char-  stitution. 

acter  of  iU  owner.    In  any  view,  this  is  be-  Fire  Asso.  of  Philadelphia  v.  New  York, 

yond  the  power  of  the  legislature  of  Ala-  bu^ta;   Home  Ins.  Co.  v.  Swigert,  104  111. 

bama,  and  this  act  is  therefore  void.  0^3 ;   Gray,   Limitations  of  Taxing   Power, 

Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed.    §  ?,314.  ^  .     ,.    .,  *.  ^ 

819,  18  Sup.  Ct  Rep.  418;   New  York,  L.  .  fubject  to  certain  limitations  as  respects 

E.  &  W.   R.   Co.  V.   Pennsylvania,   353   U.  ^"^^".^^   »"d   foreign   commerce,    a   sUie 

8.  628,  38  K  ed.  846,  14  Sui   Ct  Rep.  952;  ^J  T!:Zrlr^''^^^^^^ 

Com.  V.  Mobile  &  O.  R.  Co.  23  Ky.  L.  Rep.  ^j^^.„  j^  jj^.^,  ^  j^.  „^y  ^^^^  expedient; 
784,  54  L.RA.  916,  64  S.  W.  451 ;  American  ^„^  .^  ^^^  ^^^^  ^^e  grant  or  privilege  de- 
Smelting  k  Ref.  Co.  V.  Colorado,  204  U.  pendent  upon  the  payment  of  a  specific  li- 
S.  103,  51  L.  ed.  393,  27  Sup.  Ct.  Rep.  cense  tax  or  a  sum  proportioned  to  the 
198,  9  A.  &  £.  Ann.  Cas.  978;  Seaboard  amount  of  iU  capital  used  within  the  state. 
Air  Line  R.  Co.  v.  Railroad  Commission,  New  York  v.  Roberts,  371  U.  S.  650,  43 
155  Fed.  792;  Chicago,  R.  L  k  P.  R.  Co.  L.  ed.  323,  19  Sup.  Ct  Rep.  68. 
T.  Ludwig,  156  Fed.  152.  The  same  reasoning  which  persuaded  tbr 
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Supfcme  Court  of  the  United  Ststes  and 
the  court  of  *ppe&1i  of  New  York  that  the 
New  Tork  atatute,  as  applied  to  foreign 
corporation!,  waa  Dot  in  violation  of  any 
proTiaion  of  the  Constitution  of  tlie  Unit- 
ed States,  applies  to  the  Alabama  atatute 
complained  of,  and  lupports  ita  constitu- 
tionality. 

People  ex  rel.  Peonaylvania  R.  Co.  t. 
Wemple,  I3S  N.  ¥.  ],  19  L.B.A.  094,  33 
N.  E.  720;  People  v.  EquiUbla  Trust  Co. 
«e  N.  Y.  388;  Home  Ins.  Co.  t.  New  York, 
134  U.  S.  S99,  33  L.  ed.  1029,  10  Sup.  Ct. 
Rep.   693. 

If  tlie  power  be  conceded  to  the  state,  un- 
der the  Federal  Constitution,  to  make  a 
certain  species  o(  property  subject  to  taxa- 
tion, it  ia  not  a  Tiolation  of  that  Constitu- 
tion that  the  rate  01  amount  differs  from 
that  ihiposed  on  other  species. 

Coulter  r.  Louisville  &  N.  R.  Co.  ]00  U. 
6.  59S,  40  li.  ed.  616,  25  Sup.  Ct.  Rep.  342; 
Paciflo  Exp.  Co.  t.  Seibert,  142  U.  a  330, 
3S  L.  ed.  1036,  3  Inters.  Com.  Rep.  810,  12 
Sup.  Ct.  Rep.  250. 

ihe  Federal  Constitution  Imposes  no  re< 
•traint  on  the  state  in  regard  to  unequal 
taxation. 

Davidson  v.  New  Orleans,  96  U.  S.  97, 
24  L.  ed.  610;  Merchants'  &  M,  Nat  Bank 
T.  Pennsylvania,  1C7  U.  S.  4G1,  42  L.  ed. 
1£3<:,  17  Sup.  Ct  Rep.  829;  Savannah,  T. 
ft  I.  of  H.  R.  Co.  V.  Savannah,  198  U.  S.  1 
392,  49  L.  ed.  1007,  25  Sup.  Ct  Rep.  GOD; 
New  York  ex  rel.  Metropolitan  Street  R. 
Co.  V.  New  York  State  Tax  Cnmrs.  199  U. 
6.  1,  60  L.  ed.  65,  25  Sup.  Ct  Rep.  705, 
4  A.  &  K  Ann.  Cas.  3H1 ;  St  Louis,  I.  M. 
A  8.  R.  Co.  V.  Dkvis,  132  Fed.  620 ;  Coluiu- 
bua  Southern  R.  Co.  v.  Wright,  151  U.  S. 
470,  3S  L.  ed.  238,  14  Sup.  Ct  Kep.  390. 

The  validity  of  the  tax  is  not  affected  by 
the  fact  that  plaintiff  in  error  has  a  right 
by  contract  with  the  state  to  do  business 
in   llio  state,   assuming   that  such  contract 

Bell's  Gap  R.  Co.  ».  Pennsylyania,  134  U. 
S.  23-2,  33  L.  ed.  892,  10  Sup.  Ct  Rep.  633; 
Home  Ins.  Co.  v.  Ne\v  York,  134  U.  B. 
G94,  33  L.  ed.  1025,  10  Sup.  Ct.  Rep.  693; 
People  ex  rel.  Pennsylvania  R.  Co.  v.  Wem- 
ple, supra;  Columbus  Southern  R.  Co.  v. 
Wright,  supra;  American  Smelting  &  Ref. 
Co.  T.  Colorado,  204  U.  S.  103,  61  L.  ed. 
3B3,  27  Sup.  Ct'Rep.  198,  9  A.  &  E.  Ann. 
Caa.  978;  Pennsylvania  R.  Co.  v.  St.  Louie, 
A.  A  T.  H.  R.  Co.  118  U.  S.  296,  30  L.  ed. 
S3,  e  Sup.  Ct  Rep.  1004;  19  Cyc.  Law  & 
Proe.  p.  1205. 

Ur.  Justice  Dky  delivered  the  opinion  of 
the  court: 

The  supreme  court  of  Alabama  pland 
Its  decision  upon  the  ground  that  the  act 
B4  L.  ed. 


of  March  7,  1B07,  should  be  sustained  as  » 
lawful  tax,  not  upon  the  franchises  of  a 
foreign  corporation,  as  property,  but  as  » 
tax  "to  add  to  Hie  license  tax  already  re- 
quired an  additional  privilege  tax  for  the 
continued  exercise  of  the  corporate  fran- 
chises In  the  state."    49  So.  408. 

The  errors  assigned  attack  the  validity 
of  the  act  of  March  7,  1907,  upon  grounds, 
among  others,  that  it  violates  the  14th 
Amendment  of  the  Federal  Constitution,  in 
that  it  denies  to  the  plaintiff  the  equal  pro- 
tection of  the  laws,  and  deprives  it  of  its 
property  without  due  process  of  law. 

The  14th  Amendment  provides  that  "no 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunitiea 
of  citizens  of  the  United  States;  nor  alinll 
any  state  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law; 
nor  deny  to  any  person  within  ita  jurisdio- 
tion  the  equal  protection  of  the  laws." 

'The  important  Federal  question  [4 It 
for  our  determination  in  thia  case  is: 
^VIlen  a  corporation  of  another  state  baa 
come  into  the  taxing  state,  In  compli- 
ance with  ite  laws,  and  hsa  therein  ac- 
quired property  of  •  fixed  and  perma- 
nent nature,  upon  which  It  has  paid 
all  taxes  levied  by  the  state,  is  it  liable 
to  a  new  and  additional  franchise  tax  for 
the  privilege  of  doing  business  within  tba 
state,  which  tax  Is  not  imposed  upon  domes- 
tic corporations  doing  businens  in  the  state 
of  the  same  character  as  that  in  which  the 
foreign  corporation  Is  itself  engagcdT 

The  Federal  ConBtitution,  it  is  only  ele- 
mentary to  say,  is  the  supreme  law  of  the 
land,  and  all  ita  applicable  provisions  are 
binding  upon  all  within  the  territory  of  the 
United  States.  Whenever  its  protection  la 
invoked,  the  courts  of  the  United  SUtea, 
both  state  and  Federal,  are  bound  to  see 
that  rights  guaranteed  by  the  Federal  Con- 
stitution are  not  violated  by  legislation  of 
the  state.  One  of  the  provisions  of  the  14th 
Amendment  thus  binding  upon  every  stnto 
of  the  Federal  Union,  prevents  any  state 
from  denying  to  any  person  or  persons  with* 
in  its  jurisdiction  the  equal  protection  of 
the  laws.  If  this  itetute,  as  it  is  interpreted 
and  sought  to  be  enforced  in  the  state  of 
Alabama,  deprives  the  plaintiff  of  the  equal 
protection  of  the  laws,  it  cannot  stand. 

The  equal  protection  of  the  lawa  means 
subjection  to  equal  laws,  applying  alike  to 
all  in  the  same  situation.  It  the  plaintiff 
is  a  person  within  the  jurisdiction  of  the 
state  of  Alabama  within  the  meaning  of  the 
14th  Amendment  it  is  entitled  to  stand  be- 
fore the  law  upon  equal  terms,  to  enjoy  the 
same  riglite  as  belong  to,  and  to  bear  the 
same  burdens  as  arc  imposed  upon,  oflier 
persons  in  a  like  situation. 
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That  a  corporation  is  a  person,  within 
the  meaning  of  the  Hth  Amendment,  is  no 
longer  open  to  discussion.  This  point  was 
decided  in  Pembina  Consol.  Silver  Min.  ft 
Mill.  Co.  y.  Pennsylvania,  125  U.  S.  181,  31 
L.  ed.  650.  2  Inters.  Com.  Rep.  24,  8  Sup. 
Ct.  Rep.  737,  wherein  this  court  declared: 

"The  inhibition  of  the  Amendment  that, 
no  state  shall  deprive  any  person  within  its 
413]  jurisdiction  of  the  equal  protection  *of 
the  laws  was  designed  to  prevent  any  person 
or  class  of  persons  from  being  singled  out  as 
a  special  subject  for  discriminating  and  hos- 
tile legislation.  Under  the  designation  of 
'porson'  there  is  no  doubt  that  a  private  cor- 
poration is  included." 

And  see  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Ellis, 
105  U.  S.  150,  41  L.  ed.  COO,  17  Sup.  Ct. 
Rep.  255,  and  cases  cited  on  p.  154. 

Is  the  plaintilT  corporation  a  person 
within  the  jurisdiction  of  the  state  of  Ala- 
bama? In  the  present  case,  the  plaintiff  is 
taxed  because  it  is  doing  business  within 
the  state  of  Alabama.  The  averments  of  the 
complaint,  admitted  by  the  demurrer,  show 
it  has  acquired  a  large  amount  of  railroad 
property  by  authority  of,  and  in  compliance 
with,  the  laws  of  the  state;  that  it  is  sub- 
ject to  the  jurisdiction  of  the  courts  of  the 
state;  that  it  has  paid  taxes  upon  its  prop- 
erty, and  also  upon  its  franchises  within  the 
state;  in  short,  that  it  came  into  the  state 
in  compliance  with  its  laws,  and,  at  the  time 
of  tlie  imposition  of  the  tax  in  question,  had 
been  for  many  years  carrying  on  business 
therein  under  the  laws  of  the  state.  We 
can* have  no  doubt  that  a  corporation  thus 
situated  is  within  the  juris(hYtion  of  the 
state.  Blake  v.  McClung.  172  U.  S.  239,  43 
L.  ed.  432,  19  Sup.  Ct.  Rop.  105. 

The  argument  on  the  pnrt  of  the  state  of 
Alabama  places  much  wei«:ht  upon  the  cases 
in  this  court  which  have  sustained  the  right 
of  the  state  to  exclude  a  foreign  corporation 
from  its  borders,  and  to  impose  ccmditions 
iipon  the  entry  of  such  corporations  into 
the  state  for  the  purpose  of  carrying  on 
business  therein.  That  line  of  cases  has 
been  so  amply  discussed  in  the  opinions  and 
concurring  opinions  in  the  cn«es  of  Western 
U.  Teleg.  Co.  v.  Knnsas  and  Pullman  (^o.  v. 
Kansas,  decided  at  the  present  term  [210  U. 
S.  1,  60,  ante,  355,  378,  30  Sup.  Ct.  Rep.  190, 
232],  that  any  extended  discussion  of  them 
is  superfluous  now.  It  is  suflioient  for  the 
present  purpose  to  say  that  wc  are  not  deal- 
ing with  a  corporation  seeking  admission  to 
the  state  of  Alabama,  nor  with  one  which 
has  a  limited  license,  which  it  seeks  to  re- 
new, to  do  business  in  that  state;  nor  with 
one  which  has  come  into  the  state  upon  con- 
ditions which  it  has  since  violated.  In  the 
ea^  at  bar  we  have  a  corporation  which  has 
414]  come  into  and  is  doing  business  *with- 
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in  the  state  of  Alabama,  with  the  permissioa 
of  the  state,  and  under  the  sanction  of  its 
laws,  and  has  established  therein  a  business 
of  a  permanent  character,  requiring  for  its 
prosecution  a  large  amount  of  fixed  and  per- 
manent property,  which  the  foreign  corpo- 
ration l)as  acquired  under  the  permission 
and  sanction  of  the  laws  of  the  state.  This 
feature  of  the  case  was  dealt  with  by  Mr. 
Justice  Brewer,  then  a  circuit  judge,  in 
the  case  of  Ames  v.  Union  Pi  R.  Co.  64  Fed. 
105,  177,  wherein  he  said: 

"It  must  always  be  borne  in  mind  that 
property  put  into  railroad  transportation 
is  put  there  permanently.  It  cannot  bo 
withdrawn  at  the  pleasure  of  the  investors. 
Railroads  are  not  like  stages  or  steamboats, 
which,  if  furnishing  no  profit  at  one  place, 
and  under  one  prescribed  rate  of  transporta- 
tion, can  be  taken  elsewhere  and  put  to  use 
at  other  places  and  under  other  circumstan- 
ces. The  railroad  must  stay,  and,  as  a  per- 
manent investment,  its  value  to  its  owners 
may  not  be  destroyed.  The  protection  of 
property  implies  the  protection  of  its  value.** 

Notwithstanding  the  ample  discussion  of 
the  questions  involved  in  the  case  of  the' 
Western  U.  Teleg.  Co.  v.  Kansas  and  Pull- 
man Co.  V.  Kansas,  to  which  we  have  al- 
ready referred,  we  deem  it  only  fair  to  the 
learned  counsel  for  the  state  of  Alaliania 
to  notice  some  of  the  cases  which  it  is  in- 
sisted have  disposed  of  the  question  herein 
involved,  and  maintained  the  right  of  tlia 
state  to  impose  a  tax  upon  a  foreign  corpo- 
ration, lawfully  within  the  state,  for  the 
privilege  of  doing  business  in  the  state, 
when  no  such  tax,  or  one  less  burdensome,  is 
imposed  upon  domestic  corporations  engaged 
in  the  same  business.  The  first  case  re- 
ferred to  is  Ducat  v.  Chicago,  10  Wall.  410, 
19  L.  ed.  972,  in  which  a  tax  was  sustained 
upon  a  foreign  insurance  company  which 
had  come  into  the  state  upon  complying 
with  certain  terms  prescribed  by  the  stat«, 
and  was  thereafter  subjected  to  a  tax  on  all 
their  premiums,  the  statute  declaring  it  un- 
lawful in  the  companies  otherwise  to  da 
business  in  the  state.  It  is  sufficient  to  say 
of  that  case  *that  it  arose  before  the  [4  IS 
14th  Amendment  had  become  part  of  the 
Federal  Constitution,  and  that  no  reference 
is  made  in  the  opinion  of  the  court  to  the 
14th  Amendment,  although  the  case  was  de- 
cided after  that  Amendment  went  into  efTcct. 

In  New  York  v.  Roberts,  171  U.  S.  062, 
43  L.  cd.  323,  19  Sup.  Ct.  Rep.  5S,  a  tax  was 
imposed  upon  the  franchises  or  business  of 
corporations,  with  certain  exceptions,  com* 
puted  u])on  the  amount  of  capital  stock  em- 
ployed within  the  state.  It  was  pointed 
out  by  Mr.  Justice  Shiras,  who  delivered  the 
opinion  of  the  court,  that  the  tax  was  im- 
posed as  well  for  New  York  corporations  ae 
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for  those  of  other  states,  and  he  said:  "So 
that  it  is  apparent  that  there  is  no  purpose 
disclosed  in  the  statute  cither  to  distinguish 
between  New  York  corporations  and  those  of 
other  states,  to  t^e  detriment  of  the  latter, 
or  to  subject  property  out  of  tlie  state  to 
taxation/' 

In  Horn  Silver  Min.  Co.  y.  New  York,  143 
U.  S.  305,  36  L.  ed.  164,  4  Inters.  Com.  Rep. 
57,  12  Sup.  Ct.  Rep.  403,  the  tax  imposed 
was  applicable  alike  to  corporations  doing 
business  in  New  York,  whether  organized 
in  that  state  or  not;  and  in  the  course  of 
the  opinion  in  the  case  Mr.  Justice  Field, 
speaking  for  the  court,  said:  "It  does  not 
lie  in  any  foreign  corporation  to  complain 
that  it  is  subjected  to  the  same  law  with  the 
domestic  corporation." 

In  Ifire  Asso.  of  Philadelphia  ▼.  New 
York,  119  U.  S.  110,  30  L.  ed.  342,  7  Sup. 
Ct.  Rep.  108,  a  Pennsylvania  corporation 
which  was  taxed  in  the  state  of  New  York 
was  subjected  to  a  license  fee,  which  license 
ran  for  a  period  of  a  year,  and  it  was  held 
that  the  state  had  the  power  to  change  the 
conditions  of  admission  to  the  state,  and  to 
impose  as  a  condition  of  doing  business  in 
the  state,  at  any  time  or  for  the  future,  the 
payment  of  a  new  or  further  tax.  Mr.  Jus- 
tice Blatchford,  speaking  for  the  court, 
said:  "If  it  imposes  such  license  fee  as  a 
prerequisite  for  the  future,  the  foreign  cor- 
poration, until  it  pays  such  license  fee,  is 
not  admitted  within  the  state,  or  within  its 
jurisdiction.  It  is  outside,  at  the  threshold, 
seeking  admission,  with  sonsent  not  yet 
given." 

We  have  adverted  to  these  cases  with  a 
416]  view  of  showing  that  *the  precise 
point  involved  herein  is  not  concluded  by  any 
of  them.  It  would  not  be  frank  to  say  that 
there  is  not  much  said  in  the  opinions  in 
those  cases  which  justifies  the  argument 
that  the  power  of  the  state  to  exclude  a 
foreign  corporation,  not  engaged  in  inter- 
state commerce,  authorizes  the  imposition 
of  special  and  peculiar  taxation  upon  such 
corporations  as  a  condition  of  doing  busi- 
ness within  tlie  state.  But  none  of  tlie  cases 
relied  upon  presents  the  question  under  the 
conditions  obtaining  in  the  case  at  bar.  We 
hav«  here  a  foreign  corporation  within  a 
state,  in  compliance  with  the  laws  of  the 
state,  which  has  lawfully  acquired  a  large 
amount  of  permanent  and  valuable  property 
therein,  and  which  is  taxed  by  a  discrimi- 
nating method,  not  employed  as  to  domestic 
corporations  of  the  same  kind,  carrying  on 
a  precisely  similar  business. 

As  we  have  already  indicated,  the,  discus- 
sion of  the  question  herein  involved  has 
largely  been  anticipated  in  the  recent  cases 
from  Kansas,  involving  the  right  to  tax  the 
Western  Union  Telegraph  Company  and  the 
54  li.  ed« 


Pullman  Company.  Those  cases  are  the  lat- 
est declaration  of  this  court  upon  the  sub- 
ject, and  in  one  aspect  of  them  really  in- 
volve the  determination  of  the  case  at  bar. 
In  the  Western  U.  Teleg.  Case,  it  was  held 
that  a  state  could  not  impose  a  tax  upon  an 
interstate  commerce  corporation  as  a  condi- 
tion of  its  right  to  do  domestic  business  with- 
in the  state,  which  tax  included  within  its 
scope  the  entire  capital  of  the  corporation, 
without  as  well  as  within  the  borders  of  th« 
state.  The  Kansas  tax  was  sought  to  be 
sustained  as  a  legal  exaction  for  the  privi- 
lege of  doing  domestic  business  within  the 
state.  It  was  held  invalid  because  it  violat- 
ed the  right  secured  by  the  Constitution  of 
the  United  States,  giving  to  Congress  the 
exclusive  power  to  regulate  interstate  com- 
merce, and  because  it  violated  the  due-proc- 
ess clause  of  the  Federal  Constitution  in  un- 
dertaking to  make  the  payment  of  a  tax  up- 
on property  beyond  the  borders  of  the  stato 
a  condition  of  doing  domestic  business 
within  the  state.  In  that  case,  the  14th 
Amendment  was  directly  applied  in  the  due- 
process  feature.  In  this  case,  we  have  an 
'application  of  the  same  Amendment,  [417' 
asserting  the  equal  protection  of  the  laws. 

We  therefore  reach  the  conclusion  that 
the  corporation  plaintiff,  under  the  condi- 
tions  which  we  have  detailed,  is,  within  the 
meaning  of  the  14th  Amendment,  a  person 
within  the  jurisdiction  of  the  state  of  Ala- 
bama, and  entitled  to  be  protected  against 
any  statute  of  the  state  which  deprives  it  of 
the  equal  protection  of  the  laws. 

It  remains  to  consider  the  argument 
made  on  behalf  of  the  state  of  Alabama,  that 
the  statute  is  justified  as  an  exercise  of 
the  right  of  classification  of  the  subjects 
of  taxation,  which  has  been  held  to  be  en- 
tirely consistent  with  the  equal  protection 
of  the  laws  guaranteed  by  the  14th  Amend- 
ment. It  is  argued  that  the  imposition  of 
special  taxes  upon  foreign  corporations  for 
the  privilege  of  doing  business  within  the 
state  is  sufficient  to  justify  such  difTerent 
taxation,  because  the  tax  imposed  is  differ- 
ent, in  that  the  one  imposed  on  the  domestic 
corporation  is  for  the  privilege  of  being  a 
corporation,  whereas  the  one  on  the  foreign 
corporation  is  for  the  privilege  of  such  cor- 
poration to  do  business  within  the  state. 
While  reasonable  classification  is  permitted, 
without  doing  violence  to  the  equal  protec- 
tion of  the  laws,  such  classification  must  bo 
based  upon  some  real  and  substantial  dis- 
tinction, bearing  a  reasonable  and  just  re- 
lation to  the  things  in  respect  to  which  such 
classification  is  imposed;  and  classification 
cannot  be  arbitrarily  made  without  any  sub- 
stantial basis.  Arbitrary  selection,  it  has 
been  said,  cannot  be  justified  by  calling  it 
classification.     Gulf,  C.  &  S.  F.  R.  Co.  v. 
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Ellii.  1(16  U.  S.  ISO,  155,  105,  41  L.  ed.  600, 
068,  STl,  IT  Sup.  Ct.  Rep.  S55j  Cotting  v. 
Kknsai  CH^  Stock  Yards  Co.  (Cotting  t. 
Godard)  183  U.  B.  79,  «  L.  ed.  02,  22  Sup. 
Ct  Rep.  30;  Connolly  v.  Union  Sewer  Pipe 
Co.  1B4  U.  S.  G40,  550,  46  L.  ed.  670,  060,  22 
fSup,  Ct.  Rep.  431. 

It  is  averred  in  the  coinplnint,  and  tnust 
be  taken  as  B<lmitted,  that  tliere  are  otlier 
corporntionB  of  a  domestic  cliarncter  in  Ala- 
bama, currying  on  tlie  railroad  busineas  in 
precisely  tiie  same  wny  as  the  plaintifT.  It 
would  be  a  fonciful  distinction  to  say  tliat 
there  is  any  real  dllTcrenee  in  the  burden 
Impoted  beenuee  the  one  ia  taxed  for  the 
418]  privilege  of  a  foreign  'corporation  to 
do  business  in  tlie  atato,  and  the  other  for 
the  right  to  be  a  corporation.  The  (net  ia 
that  both  corporations  do  the  same  bnaincBs 
in  charncter  and  kind,  and  under  the  slntntc 
In  question  a  foreign  corporation  may  he 
taxed  many  thousands  of  dollars  for  the  priv- 
ilege of  doins,  within  the  atate,  exactly  the 
■ame  buaincHs  as  the  domestic  corporation  is 
permitted  to  do  by  a  tax  upon  its  privilege, 
amounting  to  only  a  few  hundred  dollars. 
"We  hold,  therefore,  tlint  to  tax  the  foreign 
corporntion  for  carrying  on  Imsinoss  under 
tha  circumslauces  shown,  by  a  different  and 
much  more  onerous  rule  than  is  uacd  in  tax- 
ing domestic  eorporations  for  the  same  privi- 
lege, is  a  denial  of  tbe  equal  protection  of 
the  la»*D,  nml  tlie  plnintilT  bein;;  in  poiitiou 
to  invoke  the  protection  of  the  Hth  Amend- 
ment, that  such  altempted  ta\ntion  under 
a  statute  of  the  state  does  violence  to  tlie 
Federal  Constitution. 

The  judgmeiLt  of  the  Piipremc  Court  ol 
Alabama  is  therefore  revcraed,  and  the 
case  remanded  to  that  court  fur  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Reversed. 


JOHN  B.  GASTON.     (No.  431.) 


JOHN  B.  GASTON.     <No.  406.) 
(See  8.  C.  Beporter'a  ed.  418-420.) 


No.  461,  argued  December  10,  17,  100!).    No. 
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judgments  which  afTirmed  judgments  of  the 
Montgomery  City  Court  in  that  state,  sus- 
taining demurrera  to  complaints  in  action* 
by  foreign  railway  companies  to  recover  the 
amount  of  francliise  taxes  alleged  to  Iiava 
been   wrongfully  exacted.     Reversed. 

See  same  case  below.  No.  451  (Ala.)  40 
So.  412;  No.  46S.  160  Ala.  OTl,  49  So.  41& 

Tbe  facts  are  stated  In  the  opinion. 

Mr.  Gregory  Ii.  Smilli  argued  the  cauM, 
and,  with  Mr.  H.  L.  Stone,  filed  a  brief  for 
plaintiff  in  error  in  No.  451: 

The  state  maj*  tax  certain  property  or 
certain  callings,  to  long  as  there  is  no  ar- 
bitrary discrimination  against  persona  en- 
gaged  in   such  callings  under   like  circum- 

Arniour  Packing  Co.  v.  I^cy,  200  U.  S. 
235,  50  L.  ed.  45U,  26  Sup.  Ct  Rep.  232) 
Kehrer  v.  SUwart,  107  U.  S.  60,  4U  L.  ed. 
008,  25  Sup.  Ct.  Rep.  403;  Home  Ins.  Co. 
V.  New  York,  134  U.  S-  BOO,  33  L.  e<J.  1031, 
10  Sup-  Ct-  Bep.  593i  Magoun  v.  Illinoi* 
Trust  &  Sav.  Bank,  170  U.  S.  293,  42  L.  ed. 
1042,  IS  Sup.  Ct  Rep.  694. 

wiien  a  law  imposes  arbitrary  burden* 
upon  one  set  of  persons  or  corporation* 
within  tbe  jurisdiction  of  the  atate,  not 
inijiosed  upon  others,  and  not  justified  by 
the  character  of  the  business  of  auch  per- 
sona or  corporstions  with  reference  to  siicli 
burdens,  so  as  to  form  a  juet  basis  {or  their 
imposition,  it  denies  to  such  persons  or  cor- 
porations the  equal  protection  of  the  law, 
and  ia  in  conllict  with  the  14th  Amendment 
of  the  Constitution  of  the  United  States. 

South  &.  North  Ala.  R.  Co-  v,  Morris,  OS 
Ala.  193;  Gulf,  C.  L  S.  F.  R.  Co.  ».  KIlis, 
165  L'.  S.  161,  41  I.,  ed.  e07,  17  Sop.  Ct. 
Rep.  255;  Pbtenix  Carpet  Co.  v.  State,  118 
Ala.  143,  72  Am.  St-  Rop.  143,  22  So.  627; 
Montgomery  v.  Kelly.  142  Ala.  667,  TO 
L.R.A.  209.  110  Am,  SU  Rep.  43,  3fi  So. 
07;  Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cottins  V.  Godard)  1B3  U.  8.  102, 
40  L.  ed.  lun.  22  Snp.  Ct.  Rep.  30;  Magoun 
V.  Illinois  'J'rust  &  Sav.  Ilnnk,  supra. 

Even  where  a  foreign  corporation  is  with- 
in the  domain  of  the  state  only  by  license,  it 
cannot  be  arbitrarily  excluded  when  to  mo 
exclude  it  would  violate  any  provision  of 
the  Constitution  of  the  United  States. 

National  Council  v.  State  Council.  203  U. 
S.  163,  51  L.  ed.  132,  27  Sup.  Ct-  Rep.  4«; 
Security  Mut,  L.  Ins.  Co.  v.  Prewitt,  £08 
C.  8.  249,  50  L.  ed.  1014,  26  Sup.  Ct  Rep. 
610,  6-A.  t  E.  Ann.  Cas.  317. 

To  exclude  a  railroad  company  from  the 
domain  of  the  state  after  it  has,  with  the 
pcrmissioii  of  the  state,  purchased  a  rail- 
road Ukerein,  and  u  engaged  in  operating 
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tbe  lame,  would  take  its  property  without 
due  process  of  law. 

Ames  T.  Union  P.  R.  Co.  64  Fed.  170. 

Where  no  property  rights  are  concerned, 
the  8tr.te  may  arbitrarily  exclude  a  foreign 
corporation  from  its  boundary. 

Security  Mut.  L.  Ins.  Co.  t.  Prewitt,  202  U. 
8.  257,  50  L.  ed.  1018,  26  Sup.  Ct.  Rep.  610, 
6  A.  &  E.  Ann.  Cas.  317 ;  Northwestern  Nat. 
L.  Ins.  Co.  ▼.  Riggs,  203  U.  S.  255,  51  L. 
ed.  173,  27  Sup.  Ct  Rep.  326,  7  A.  &  E.  Ann. 
Cas.  1104;  Hammond  Packing  Co.  r.  Ar- 
kansas, 212  U.  S.  322,  53  L.  ed.  530,  20 
Sup.  Ct  Rep.  370. 

Although  it  may  generally  put  such  bur- 
dens upon  such  corporations  as  it  sees  fit 
as  a  condition  to  continuing  business  there- 
in, the  state  cannot  place  arbitrary  burdens 
upon  a  foreign  railroad  corporation  which 
would  operate  to  take  its  property  without 
due  process  of  law. 

Smyth  ▼.  Ames,  169  U.  S.  469,  42  L.  ed. 
835,  18  Sup.  Ct  Rep.  418. 

The  distinction  between  an  insurance  com- 
pany case  and  a  case  involving  the  right 
of  a  railroad  company  lies  in  the  fact  that 
when  a  state  permits  a  railroad  company  to 
acquire  a  railroad  within  its  border,  it  im- 
pliedly agrees  that  it  may  utilize  such  prop- 
erty; and,  because  of  the  nature  of  the 
railroad  business,  it  cannot  exclude  such 
corporation  from  its  domain  without  tak- 
ing this  property. 

National  Council  v.  State  Council,  203  U. 
S.  161,  51  L.  ed.  136,  27  Sup.  Ct  Rep.  46; 
Seaboard  Air  Line  R.  Co.  v.  Railroad  Com- 
mission, 155  Fed.  803;  Chicago,  R.  I.  ft  P. 
R.  Co.  V.  Swanger,  157  Fed.  791 ;  New  York, 
L.  E.  ft  W.  R.  Co.  v.  Pennsylvania,  153  U. 
S.  628,  38  L.  ed.  846,  14  Sup.  Ct  Rep. 
952. 

Messrs.  Robert  E.  Stelner,  lieoii  Weil, 
T.  M.  Cunnlnghann,  Jr.,  A.  R.  Lawton, 
and  Horace  StringfeHow  submitted  the 
cause  for  plaintiff  in  error  in  No.  466: 

Equal  protection  under  the  14th  Amend- 
ment is  denied  when,  upon  one  of  two  par- 
ties engaged  in  the  same  kind  of  business, 
and  under  the  same  conditions,  burdens  are 
cast  which  are  not  cast  upon  the  other. 

Cotting  V.  Kansas  City  Stock  Yards  Co. 
(Cotting  V.  Godard)  183  U.  S.  79,  46  L.  ed. 
92,  22  Sup.  Ct  Rep.  30;  Cincinnati,  N.  0. 
ft  T.  P.  R.  Co.  V.  Kentucky,  116  U.  S.  321, 
29  L.  ed.  414,  6  Sup.  Ct  Rep.  57;  Gulf, 
C.  ft  S.  F.  R.  Co.  V.  Ellis,  365  U.  S.  151,  41 
L.  ed.  667,  17  Sup.  Ct.  Rep.  255. 

A  state  may  exclude  foreign  corporations 
from  doing  business  therein,  and,  having 
the  power  to  exclude,  it  may  impose  such 
conditions  as  "a  prerequisite  to  corporate 
life''  as  it  may  deem  proper,  provided  they 
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are  not  repugnant  to  the  Constitution  and 
laws  of  the  United  States. 

Paul  T.  Virginia,  8  Wall.  168,  19  L.  ed. 
357;  Lafayette  Ins.  Co.  ▼.  French,  18  How. 
404,  15  L.  ed.  451;  Security  Mut  L.  Ins. 
Co.  V.  Prewitt,  202  U.  S.  246,  50  L.  ed. 
1013,  26  Sup.  Ct  Rep.  619,  6  A.  ft  E.  Ann« 
Cas.  317. 

Having  complied  with  such  conditions  and 
obtained  the  franchise  from  the  state,  the 
corporation  will  not  be  granted  relief  there- 
from  in  the  Federal  courts,  however  oppres- 
sive they  may  be. 

Home  Silver  Min.  Co.  ▼.  New  York,  143 
U.  S.  305,  36  L.  ed.  164,  4  Inters.  Com. 
Rep.  57,  12  Sup.  Ct  Rep.  403. 

The  principle  upon  which  such  relief  is 
denied  is  that  the  corporation  is  held  vol- 
untarily to  assent  to  the  condition  by  ac- 
cepting the  franchise.  It  is  not  permitted 
to  enjoy  the  privilege  and  repudiate  the 
accompanying  conditions. 

Ashley  v.  Ryan,  153  U.  S.  436,  38  L.  ed. 
773,  4  Inters.  Com.  Rep.  664,  14  Sup.  Ct 
Rep.  865;  Baltimore  ft  0.  R.  Co.  v.  Mary- 
land, 21  Wall.  456,  22  L.  ed.  678. 

The  power  of  the  state  to  impose  any 
conditions  upon  the  admission  of  a  foreign 
corporation  to  do  business  in  the  state,  how- 
ever harsh  or  oppressive,  is  based  upon  its 
right  to  refuse  such  admission;  and  from 
this  right  to  refuse  is  based  a  correlative 
power  to  revoke,  and  upon  this  right  to 
revoke  is  based  a  further  power  to  change 
the  conditions  of  admission  at  any  time  for 
the  future,  and  to  impose  as  a  condition 
the  payment  of  a  new  tax,  or  further  tax, 
as  a  license  fee. 

Fire  Asso.  of  Philadelphia  v.  New  York, 
119  U.  S.  110,  30  L.  ed.  342,  7  Sup.  Ct 
Rep.  108. 

Manifestly  this  legal  fiction  should  apply 
only  when  the  corporation,  as  to  the  new 
condition,  is  the  same  as  when  it  was  ad- 
mitted. Legal  fictions  cannot  be  so  stretched 
as  to  presume  the  existence  of  the  impos- 
sible, nor  are  they  allowed  to  work  injus- 
tice. 

Jones  V.  McPhillips,  82  Ala.  102,  2  So. 
468;  Hibberd  v.  Smith,  67  Cal.  547,  56  Am. 
Rep.  726,  4  Pac.  473,  8  Pac.  46;  Bouvier's 
Law  Diet,  title.   Fiction,  §  6. 

A  state  cannot  discriminate  against  the 
property  of  a  foreign  corporation  within 
its  jurisdiction. 

Blake  v.  McClung,  172  U.  8.  239,  43  L. 
ed.  432,  19  Sup.  Ct  Rep.  165. 

Even  where  the  power  to  revoke,  alter, 
or  amend  is  expressly  reserved  by  consti- 
tutional provisions  or  in  the  charter,  it  is 
held  that  such  power  is  not  without  its  lim- 
itations; that  beyond  the  sphere  of  reserved 
powers  the  vested  rights  of  property  in  cor» 
porations  in  such  cases  are  surrounded  by 
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the  same  sanctity  and  are  as  inviolate  as 
in  other  cases. 

Stanislaus  County  ▼.  San  Joaquin  &  K. 
River  Canal  &  Irrig.  Co.  192  U.  S.  201,  48 
L.  ed.  406,  24  Sup.  Ct  Rep.  241 ;  Berea  Col- 
lege V.  Kentucky,  211  U.  S.  45,  53  L.  ed.  81, 
29  Sup.  Ct.  Rep.  33;  Hammond  Packing 
Co.  V.  Kansas,  212  U.  S.  345,  63  L.  ed.  542, 
29  Sup.  Ct.  Rep.  370. 

A  state,  except  as  to  the  acts  of  its 
agents  and  officers,  may  be  estopped  by  its 
conduct  like  individuals,  even  as  the  same 
rules  of  contract  that  apply  to  the  one  ap- 
ply to  the  other. 

Turner  v.  Jilobilc,  135  Ala.  73,  33  So. 
132;  Magee  v.  Doe,  22  Ala.  099;  TIackett 
V.  Ottawa,  99  U.  S.  80,  25  L.  ed.  303;  City 
R.  Co.  V.  Citizens'  Street  R.  Co.  100  U.  S. 
557,  41  L.  ed.  1114,  17  Sup.  Ct.  Rep.  053; 
Curran  v.  Arkansas,  15  How.  304,  14  L. 
ed.  705;  National  Waterworks  Co.  v.  Kan- 
sas City,  65  Fed.  091;  Cowan  v.  Southern 
R.  Co.  118  Ahi.  560,  23  So.  754;  Northern 
P.  R.  Co.  V.  Smith,  171  U.  S.  260,  43  L.  ed. 
157,  18  Sup.  Ct  Rep.  794;  Swain  v.  Sea- 
mens,  9  Wall.  254,  19  L.  ed.  554. 

The  compliance  by  plaintiff  in  error,  a 
foreign  corporation,  with  the  conditions  im- 
]>08ed  upon  its  admission,  constituted  the 
terms  upon  wliich  the  permission  or  con- 
sent of  the  state  to  its  doing  business  there- 
in could  be  obtained.  When  such  terms 
were  complied  with,  the  consent  of  the  state 
to  the  doing  of  its  business  therein  was  nec- 
essarily given,  and  when  vast  sums  were 
expended  by  the  corporation  in  the  acquisi- 
tion of  property  in  the  state,  necessary  to 
the  enjoyment  of  such  permission,  the  value 
of  which  is  dependent  upon  the  use,  the 
state,  under  the  authorities  supra,  is  in- 
hibited from  arbitrarily  revoking  such  per- 
mission, by  the  mischief  that  would  follow 
from  the  refusal  of  the  right  to  continue  in 
such  business. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Swanger, 
167  Fed.  791;  Seaboard  Air  Line  R.  Co. 
V.  Railroad  Commission,  155  Fed.  803;  Bal- 
timore k  O.  R.  Co.  v.  Koontz,  104  U.  S.  5, 
26  L.  ed.  643;  Ames  v.  Union  P.  R.  Co.  64 
Fed.  177. 

The  state  may  not  arbitrarily  revoke  the 
power  of  plaintiff  in  error  to  do  business 
in  the  state  under  the  provisions  of  the 
state  Constitution  providing  for  the  revoca- 
tion, amendment,  or  alteration  of  grants, 
privileges,  and  franchises,  and  impose  any 
condition  upon  the  continuance  of  such  busi- 
ness it  may  deem  proper. 

Stanislaus  County  v.  San  Joaquin  &  K. 
River  Canal  &  Irrig.  Co.  supra;  Hammond 
Packing  Co.  v.  Arkansas,  212  U.  S.  345, 
63  L.  ed.  542,  29  Sup.  Ct.  Rep.  370;  Union 
P.  R.  Co.  V.  United  SUtes,  99  U.  S.  700,  25 
L.  ed.  490. 
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Messrs.  Alexander  M.  Garber  and 
Samuel  D.  Weakley  argued  the  cause  in 
No.  451,  and  submitted  the  cause  in  No.  400 
for  defendant  in  error.  Mr.  Henry  C.  Sel- 
heimer  was  on  the  brief. 

For  contentions  of  counsel,  see  their  brief 
as  reported  in  Southern  R.  Co.  v.  Greene, 
ante,  530. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

No.  451  was  argued  and  submitted  with 
Southern  R.  Co.  v.  Greene,  No.  450,  just 
decided  [210  U.  S.  400,  ante,  530, 30  Sup.  Ct. 
Rep.  287 J.  Nos.  451  and  400  were  argued 
at  the  same  time  in  the  supreme  court  of 
Alabama  with  the  case  of  Southern  R.  Co. 
V.  Grcoiic,  No.  450,  and  were  decided  on  the 
authority  of  that  case.  That  court  said  (49 
So.  412):  "These  cases  [Nos.  450,  451,  and 
466]  were  argued,  submitted,  and  consid- 
ered together,  and  the  points  raised  by  the 
pleadings  in  each  case  are,  for  coiiveiiieiicc, 
treated  of  and  embodied  in  the  one  opin- 
ion," referring  to  the  opinion  in  the  Greene 
Case. 

These  cases  are  embraced  within  the 
opinion  in  the  Greene  Case  in  this  court. 
For  the  reasons  stated  in  that  case,  l>oth 
of  these  cases  are  reversed,  and  remanded 
to  the  supreme  court  of  Alabama  for  fur- 
ther proceedings  consistent  with  that  opin- 
ion. 

Mr.  Justice  liurton  was  not  on  the  bench 
when  Nos.  450  and  451  were  argued  and 
submitted.  No.  400  was  submitted  after 
he  took  his  seat  on  the  bench,  and  I  am 
permitted  to  say,  for  the  ^reasons  [420 
stated  in  the  opinion  in  No.  450,  Southern 
R.  Co.  V.  Greene,  he  concurs  in  the  judgment 
in  No.  466. 

Reversed. 

Dissenting:  Tlie  Chief  Justice,  Mr.  Jus- 
tice BfcKciinii,  and  Mr.  Justice  Holmes. 


WILLIAM  A.  WRIGHT,  Comptroller  Gen- 
eral of  the  State  of  Georgia,  the  County 
of  Wilkes,  and  the  County  of  Taliaferro. 
Appts., 

v. 

GEORGIA  RAILROAD  &  BANKING  COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  420-438.) 

Taxes  ^  exemption  ^  duration. 

1.  The  partial  exemption  from  taxation 
under  a   charter   provision   that   the   stock 

Note.  —  As  to  what  laws  are  void  as  im- 
pairing obligation  of  contracts — see  notes 
to  Franklin  County  Grammar  School  y, 
Bailey.  10  LJUL  405;  Fletcher  t.  Peck,  3 
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of  a  railway  company  and  its  brandies  shall 
be  wholly  exempt  for  seven  years,  **and  aft- 
er that"  shall  bo  subject  to  a  tax  not  ex- 
ceeding a  given  per  cent  on  the  net  proceeds 
of  their  investments,  cannot  be  rep^arded  as 
limited  to  the  thirty-six  years  during:  which 
the  company  was  to  have  exclusive  rights 
within  a  defined  territory,  on  the  theory 
that  the  words  "and  after  that"  do  not 
mean  "thereafter,"  and  do  not  refer  to  the 
limitation  immediately  preceding,  but  to 
the  thirty-six  years*  limitation  of  the  ex- 
clusive right  regulated  by  the  preceding 
part  of  the  same  section  of  the  charter. 

[For  other  caseB,  see  Taxes,  471-475,  in  Digest 
Sup.   Ct.    1J)08.] 

Taxes  ^exemption  — capital  1    stock. 

2.  Capital,  in  whatever  form  invested,  ap- 
propriate to  the  purpose  of  the  company, 
and  not  merely  the  shares  held  by  stock- 
holders, must  be  regarded  as  meant  by  the 
word  "stock,"  as  used  in  a  provision  of  a 
railway  charter  that  the  stock  of  the  com- 


pany and  its  branches  shall  be  exempt  from 
taxation  for  seven  years,  and  after  that 
shall  be  subject  to  a  tax  not  exceeding  a 
given  per  cent  upon  the  net  proceeds  of 
their  investments,  in  view  of  the  recogni- 
tion in  other  provisions  of  the  charter 
of  the  distinction  between  capital  stock  and 
"shares,"  and  of  at  least  sixty  years'  legis- 
lative and  executive  acquiescence  in  reading 
this  partial  exemption  as  applicable  to  the 
capital  stock  of  the  company,  and  of  a  se- 
ries of  decisions  of  the  highest  state  court, 
holding  cither  that  the  whole  of  the  capital 
was  exempt,  in  whatever  form  invested,  or 
so  much  of  the  investment  as  corresponded 
in  value  to  the  authorized  capital  stock. 

f  For  other  cases,  see  Taxes,  427-432,  In  Digest 
Sup.  Ct.  1!)08.1 

J ndffiiient  — conclusiveness  as  between 
state  and  Federal  courts. 

3.  A  judgment  of  a  state  court  sustain- 
ing the  exemption  claimed  by  a  railway 
company  under  its  charter  from  any  taxa- 


L.  ed.  U.  S.  102:  McCanna  &  F.  Co.  v.  Citi- 
zens' Trust  &  Suretv  Co.  24  C.  C.  A.  20; 
and  Montana  Ore-Purchasing  Co.  v.  Boston  & 
M.  Consol.  Copper  &  S.  Min.  Co.  35  C.  C.  A. 
12. 

On  the  taxation  of  capital  stock  of  corpo- 
rations— see  note  to  State  Board  v.  People, 
68  L.H.A.  513. 

On  corporate  taxation  as  affected  by  the 
contract  clause  in  the  Federal  Constitution 
— see  note  to  Adams  v.  Yazoo  &  M.  Vallev 
R.  Co.  GO  L.R.A.  33. 

As  to  impairing  obligation  of  contract 
for  exemption  from  taxation — see  note  to 
Wicomico  County  v.  Bancroft,  70  C.  C.  A. 
294. 

As  to  conclusiveness  and  effect  of  judg- 
ments as  between  Federal  and  state  courts 
— see  notes  to  Kansas  City,  Ft.  S.  &  M.  1*. 
Co.  V.  Morgan,  21  C.  C.  A.  478,  and  Union 
&  Planters'  Bank  y.  Memphis,  49  C.  C.  A. 
468. 

Exemption    from   taxation    under   grant  of 
rights  equal  to  other  corporation. 

The  great  weight  of  authority  supports 
the  proposition  approved  in  Wright  v. 
Georgia  R.  k  Bko.  Co.,  that  the  grant  to 
one  corporation  of  the  rights,  powers,  and 
jirivileges  of  another  and  distinct  corpora- 
tion does  not  carry  any  exemption  from 
taxation  which  the  latter  corporation  en- 
joys. 

Thus,  in  Memphis  v.  Phopuix  F.  &  M.  Ins. 
Co.  91  Tenn.  .'iCO,  19  S.  W.  1044,  affirmed 
in  101  U.  S.  174,  40  L.  ed.  060,  16  Sup.  Ct. 
Rep.  471,  an  imniunity  from  taxation  en- 
joyed by  the  corporation  is  held  not  to  pass 
to  a  new  corporation  granted  no  more  than 
the  "rights  and  privileges"  of  the  older  one. 

And  a  clause  in  a  railroad  charter  invest- 
ing the  company  thereby  incorporated  "for 
the  purpose  of  making  ami  using  its  road" 
with  all  the  "powers,  rights,  and  privileges'* 
of  another  railroad,  grants  only  such  pow- 
ers, rights,  and  privileges  as  are  necessary 
for  the  htated  purpose;  and  as  immunity 
from  taxation  is  not  one  of  those,  it  is  not 
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conferred.  Memphis  k  C.  R.  Co.  v.  Gaines, 
97  U.  S.  697,  24  L.  ed.  1091. 

So,  an  act  of  incorporation,  investing  a 
railroad  company  with  all  the  rights  and 
powers  necessary  to  construct  and  maintain 
its  road,  and  declaring  that  for  such  pur- 
pose it  may  have  and  use  all  the  powers  and 
privileges  of,  and  be  subject  to  the  same  ob- 
ligations imposed  upon,  another  railroad  in 
its  charter,  confers  no  immunity  from 
taxation  such  as  the  other  road  had.  Ann- 
apolis k  £.  Ridge  R.  Co.  v.  Anne  Arundel 
County,  103  U.  S.  1,  26  L.  ed.  359. 

A  grant  to  branch  roads  of  a  railroad  cor- 
poration of  all  the  powers,  rights,  and 
privileges  the  company  enjoys  with  respect 
of  its  main  line  in  the  construction,  use,  and 
preservation  of  the  branches,  does  not  in- 
clude the  tax  exemption  of  the  main  road. 
Wilmington  &  W.  R.  Co.  v.  Alsbrook,  146 
U.  S.  279,  36  L.  ed.  972,  13  Sup.  Ct.  Rep.  72. 

A  subrogation  to  all  the  rights  and  privi- 
leges heretofore  granted  to  another  corpora- 
tion* does  not  include  an  immunity  from 
taxation, — especially  where  a  new  Constitu- 
tion has,  in  the  meantime,  been  adopted 
which  requires  the  property  of  such  corpo- 
rations to  bo  taxed,  like  t*iat  of  individuals, 
in  proportion  to  its  value.  Gulf  k  S.  I.  R. 
Co.  v.  Ilewes,  183  U.  S.  06,  46  L.  ed.  86,  22 
Sup.  Ct.  Rep.  26. 

Nor  does  an  act  investing  a  corporation 
with  nil  the  "powers,  rights,  reservations, 
restrictions,  and  liabilities"  of  another  cor- 
poration confer  the  lattcr's  tax  innnunity. 
Home  Ins.  k  T.  Co.  v.  Tennessee,  161  II.  S. 
198,  200,  40  L.  ed.  669,  070,  16  Sup.  Ct.  Rep. 
476. 

A  provision  in  a  corporate  charter  that 
the  company  chartered  shall  have  all  the 
powers  allowed,  perform  ajl  the  duties  re- 
quired, and  have  and  enjoy,  subject  to  the 
same  conditions,  limitations,  and  restric- 
tions, all  the  rights,  powers,  and  privileges 
of  another  corporation  therein  named,  does 
not  carry  over  to  the  new  company  an  ex- 
emption from  taxation  belonging  to  the  old 
one,  so  as  to  exonerate  it  from  a  privilege 
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tion  except  one  based  on  its  net  profits, 
which,  under  the  local  law  of  the  state,  is 
not  res  judicata  as  to  taxe^.  for  other  years 
than  the  one  directly  involved,  can  be  ac- 
corded no  greater  eflScacy  in  the  Federal 
courts. 

[For  other  cases,  see  Judgment,  1053-1054a,  to 
Digest  Sup.  Ct.  1008.] 

Taxes  —  exemption  —  capital  stock. 

4.  The  excess  of  the  value  of  a  railway 
and  its  appurtenances  over  the  nominal  val- 
ue of  its  authorized  capital  stock,  the  re- 
sult of  natural  increase  m  the  value  of  such 
groperty,  and  of  renewals,  alterations,  and 
etterments  made  from  time  to  time,  is  in- 
cluded in  the  partial  exemption  from  taxa- 
tion under  the  charter  provision  that  the 
stock  of  the  company  and  its  branches  shall 
be  wholly  exempt  for  seven  years,  and  after 
that  shall  be  subject  to  a  tax  not  exceeding 
a  given  per  cent  on  the  net  proceeds  of  their 
investments,  the  legislative  purpose  being 
otherwise  plain  that  the  authorized  capital 
be  adequate  to  the  construction  and  equip- 
ment of  the  roads. 

[For  other  caRes,  see  Taxes,  427-435,  in  Digest 
Sup.  Ct.  1008.] 

Constitutional  law  —  Impairing  contract 
obligations  — franchise  tax. 

6.  A  tax  upon  the  franchise  of  a  railway 
company  impairs  the  obligation  of  a  char- 
ter exemption  from  any  property  tax  other 
than  one  based  on  its  net  profits. 

[For  other  cases,  see  Constitutional  Haw,  1362, 
1303,  in  Digest  Sup.  Ct.  1908.] 


Taxes  —  exemption  —  consolidation  of 
corporations. 

6.  No  immunity  from  taxation  which  did 
not  then  exist  was  conferred  by  Ga.  act  of 
Jfinuary  21,  1852,  authorizing  the  consoli- 
dation of  the  stocks  of  two  railway  com- 
panies under  the  name  and  style  of  one  of 
such  companies,  which  should  continue  to 
exercise  all  the  powers  and  privileges  con- 
ferred by  existing  law  upon  the  corporation 
of  that  name,  and  be  under  all  the  liabili- 
ties and  restrictions  imposed  upon  it. 
[For  other  cases,  see  Taxes,  453-458,  in  Digest 

Sup.  Ct.  1908. J 

Taxes  —  exemption  —  charter  grant  of 
rights  equal  to  other  corporations. 

7.  Incorporating  a  railway  company  with 

{)ower  to  exercise  all  tlie  powers  and  privi- 
eges  conferred  by  an  earlier  act  incorpor- 
ating another  railway  company  docs  not 
confer  upon  the  new  corporation  the  immu- 
nity from  taxation  enjoyed  by  the  earlier 
company  under  its  charter. 

[For  other  cases,  see  Taxes,  367-371,  in  Digest 
Sup.  Ct.  1908.] 

[No.  70.] 

Argued  January  11,  1910.     Decided  Febru- 
ary 21,  1010. 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Georgia  to  review  a  decree  enjoining  the 


tax.  Wallace  v.  Cornersville  &  L.  Tump. 
Co.  02  Tenn.  309,  22  S.  W.  76. 

A  foreign  corporation  purchasing  a  do- 
mestic railroad,  and  afterwards  incorporat- 
ed in  the  same  state  with  "all  the  rights, 
privileges,  and  powers"  of  its  vendor,  is  not 
thereby  invested  with  the  tax  immunity  of 
the  original  company.  Nashville,  C.  &  St. 
K  R.  Co.  V.  Com.  97  Ky.  162,  30  S.  W.  200. 

To  the  contrary  is  Humphrey  v.  Pegues, 
16  Wall.  244,  21  L.  ed.  326,  holding  tliat  a 
grant  of  "all  the  rights,  powers,  and  privi- 
leges" of  the  old  corporation  carries  its  ex- 
emption over  to  the  new  one. 

Tlie  recital,  in  an  act  incorporating  a  rail- 
road company,  of  a  charter  granted  it  by  an- 
other state  into  which  its  line  was  projected, 
followed  by  a  provision  that  such  railroad 
shall  be  a  domestic  body  corporate  with  all 
the  powers  and  privileges  given  by  its  for- 
eign charter,  invests  the  company  thus  cre- 
ated with  the  same  exemption  from  taxation 
that  the  other  state  gave  it.  Atlantic,  T.  k 
O.  R.  Co.  V.  Mecklenburg,  87  N.  C,  ]20. 

The  addition  of  the  word  "immunity"  to 
the  words  "rights*'  and  "privileges'*  was  re- 
garded in  Phflpnix  F.  k  M.  Ins.  Co.  v.  Ten- 
nessee, 161  U.  S.  174,  40  U  ed.  660,  16  Sup. 
Ct.  Rep.  471,  as  sufficient  to  pass  the  ex- 
emption from  tlixation  enjoyed  by  an  earli- 
er corporation,  and  the  same  view  had  been 
taken  by  the  Tennessee  supreme  court.  01 
Tenn.  660,  19  S.  W.  1044. 

When  the  state  makes  an  agreement  with 
parties  for  the  leasing  of  a  state  railroad, 
and  confers  on  such  road  in  such  agreement 
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the  same  "exemptions,  privileges,  immuni- 
ties, rights,  and  guaranties,"  and  imposes 
the  samo  "liabilities,  disabilities,  and  pub- 
lic burdens,  and  no  more,"  as  are  possessed 
by  the  rest  upon  certain  named  and  previ- 
ously chartered  railroads  which  are  sever- 
ally exempt  from  taxation  Iteyond  a  stated 
percentage  of  their  net  incomes,  and  requires 
the  lessees  to  incorporate,  the  new  cor^ioru- 
tion  and  leased  road  cannot  be  subjected  to 
a  higher  rate  of  taxation,  or  a  dilTerent  tn\, 
notwithstanding  an  antecedent  outstanding; 
general  statute  enacting  that  every  private 
charter  thereafter  granted  shall  be  sub- 
ject to  the  right  of  the  state  to  witlidraw 
the  franchise,  unless  such  right  is  expressly 
surrendered  in  such  charter.  Western  k  A. 
R.  Co.  V.  State,  54  Ga.  428. 

But,  when  the  charter  of  a  railroad  corpo- 
ration gives  it  immunity,  to  a  certain  ex- 
tent and  under  certain  circumstances,  from 
taxation,  and  also  extends  to  it,  "as  fully 
as  if  the  same  had  been  inserted"  therein, 
"all  the  rights,  privileges,  immunities,  and 
franchises"  of  another  railroad  not  incon- 
sistent with  its  own  charter,  its  immunity 
from  taxation  is  not  enlarged  by  reference 
to  the  other  charter,  which  gives  the  other 
company  a  right  to  commute  and  be  exempt 
from  taxes  by  provisions  fundamentally 
difl'erent  from  those  upon  the  same  subject 
in  the  last  charter.  St.  Tx)uis,  I.  M.  k  S.  R. 
Co.  V.  Rerrv,  41  Ark.  500,  affirmed  in  IIS 
V.  S.  405,  28  L.  ed.  1055,  5  Sup.  Ct.  Rep. 
529. 


IMMl  Wbiahi  v.  Geoboia  B.  A  Bso.  Co. 

coHeetion   of  certain  taxes  upon   the  prop-  within  the  scope  of  rei  fudieata,  and  that 

erty  of  a   railway  company,  whicb  are  al-  a  judgment  in  a  conteat  over  taxes  for  ona 

kged  to  impair  tlie  contract  obligatJona  of  year  is  no  estoppel  in  litigation  over  taxes 

sucll  company.    ModiAotl  by  excluding  from  of  another  year,  the  rule  will  be  observed 

the  benclita   of   the   cEiart«r   exemption   the  by  the  Federal  courts. 

property  of  a  branch  railroad  acquired   by  Union  ft  Planters'  Bank  r.  Memphis,  180 

consolidation,  and,  as  so  modified,  affirmed,  U.  S.   71,   47   L.  ed.  712,  23   Sup.   Ct.  Bep. 

See  BBine  case  below,  132  Fed.  912.  004;   Covington  v.  First  Nat.  Bank,  supra; 

The  facts  are  stated  in  the  opinion.  Goldsmith  v.  Georgia  R.  &  Bkg.  Co.  62  Ga. 

M,..™.  Jol,»  C.   H.rt  .rd  S.mnel  H.  «»'  "•''''''■.  "l  *  "'*  '^^  "^  ""'''''  '" 

SlWer   «rgi.rf    th.   am,    ,nd,   with    Mr.  °''-  ''''■"^-  ^-  '^';       ,         ,      ,         , 

BojkiB  Wtigll,  «W  .  bri.t  to  .ppelljnU,  "'"   "  ""   E"""»'   '"'"   °'  "topptl  " 

Th.   «.   Jmllv   i..d.   b,   tl,,   .m..d.d  •»'■"'   '°   '"  ■..lUr,   b,   FbIotI   TO.rU 

peliltob,  .pd  r«li.d  on  .nd  .™t.l.«l  by  lb.  'f  "l-rM    th.  lou.i  b.r.  r....d  .r.  ml 

«,brt  b.lo»,  lurn.d  upon  Ih,  tUM  u  •■  '"~l°"d  btouM  n.l  ..lazily  ..d  ««»■ 

e.topp.1  .t  tb.  i«d-r..«t  upon  lb.  t.i..  .(  """  "I"*''  '"  "•  »"'•'  l»d8»e"'- 

J874,    Tb.  .tot  u  .n  «,l.pp.l  ot  tb.  judg-  '''^^  '."""'  "  ""■  "'■   ""f"  Ti 

>  P«l.r.l,  ,™il.n.  S.  E,  113,  2  A.  4  E.  Ann.  C...  ISO,  M.o- 

Yuoo  t  M.  V.U.y  E.  C.  ,.  Ad.m.,  180  rl'"  City  B.bk  v.  T..n..,e,,  111  U.  S.  1S«, 

U.S.  26,  45L.  «i.  408,  aiSup.  Ct.  Rep.  282;  l",^"  «"■  ™'.^''  °"P-  "■  ^P"  "t.'        , 

PhG»,ii  E.  A  M.  I...  Co.  V.  T.n.„.L,   1»1  """"'  '■   ^'t™"'   B«.t,   167   U.   S.   S71. 

V.  8.  174,  40  L.  ,d.  0.0,   18  Sdp.  01.  K.p.  *\''  •'■"";  "  ^'p.  CI.  E.p.  60S. 

471  i    Coviogto.   V.    Fl™i   K.l.    B.nk,    IBB  ,  ^1"  '"',1°'  ,'»"''™'"»'   ■•  "tn.tn™.  .In 

U.  8.  100,  46  L.  .d.  603,  26  Sup.  Ct.  E.p.  '"""  '<  "•  "s"  *».  "'■     N"   "•■"Pl^" 

gg2  """   arise    from   implication.      If   there   be 

Tb.   l„t  d.llb.r.1,  opibloi,   of  lb,  .1.1,  "'   "   «»''.g"itr    1«   th.   l.hju.g.    th. 

iwurt  of  I.St  rewrt  upon  the  applic.tion  ''''"''t  will  b,  invariably  rmolved  in  favor 

ol  th.  tai  l.„>  of  tb,  .ft,  to  th,  .b.rl,r  °'  "■•.'I'to-    Wh«tb«r  the  qunUon  b.  «i  It. 

contraot  of  tb,  app,II«,  whil.  not  bindliic  "»  «»«"«'  of  any  .jmplion  or  «j^to  th. 

upon   thi,  oiurt,  «ill  b,  glvm  gr.at  m-  """°'  °'  '"  •<ln>'lt«d  .x.mption,  the  ruin 

aidoration.  "  ^'"  '"°"'- 

J,tton  V.  Oniv,r.ity  of  lb.  South,  208  't""''  ':  "'"i""'':,  =  ""•."•  "'"fj" 

U.  8.  406,  62  L.  «1.  568,  28  8up.  Ct  E.p.  I' i'"™'«\';  »  °'-  ^i''^'!''    Vi.^"!^''' 

3J5                                         ■              1^                1^  8  Ga.  617;  Macon  v.  Central  R.  &  Bkg.  Co. 

Tb,  judgn„nt  of  a  E,a.ral  eonrt  npon  ?°°?;  "f ',?."?,';  Vr^'S  ?„'  .^"J""' 

tl„  ,<i.l,n",  and  ..l.„t  ol  a  tax  oxomption  'f  "'  ^,"'.  J  »■   'f  ^j'-   '"•  »  .^"P- 

ii  an  ,.loppel  In  future  litigation.  01  Rep.  47;  Southa,.t,m  E.  Co.  v.  Wright, 

G.nfr  rillantie  Coa.t  Lin.  E.  Co.  200  J'?  "'f'  ^'■J\^.f-'^''  ^"Pj  °'-  "'P- 

11.  8.  273,  60  L.  ed.  477,  20  Sup.  Ct.  Rep.  '"i  "•"'?  '*,?■■  ?"■  ?°-  ^^  J'™"™' 

050  Bupra;  Ford  v.  Delia  k  P.  Land  Co.  104  U, 

"  Siit  what  ,»«,t  an  adjodle.tlon  of  a  .1.1,  J  f'  "J-  "'  ='"■  "  ^"P-  «.  Rep.  230i 

eourt  baa  on  future  litigation   i.  not  even  "'"''  "  Comm.ree  v.  Ten„e,«»,  101  U.  S. 

a  Federal  qu.atlon.     Whfn  the  litigant  pro.  "'■   "«•  "   ■-   *   ««■   "•■   '"   ^T   '''■ 

po.,.,   .1  her.,   to  .land   not  on   IJ.   right.  "'P'    *"i    ^""   '   "'    ""«>'   ''■    ''''•    "' 

under  tb,  eha;t.r  eonlr.et  and  th.  Federal  ^''"°"'  ""  "'  ^^  '•  ''■  "  ''  "■■  ™-  »<"' 

Constitution,   but  choo.e.  instead   to  stand  ^^^"P;  ^t  Rep.  240. 

on  hi,  rights  under  a  former  judgment  of  a  ^'  i'Sniatur.  appr.eiatrf  tb,  dill,r,n™ 

Stat,  eourt,  his  right,  depend  upon  the  law.  t«t«een  exempting  .lock  and  property, 

of  that  stite  alone.    TbT,  eourt  eon  d  no  ,  '?■""'  "■  '^J"'':.'^;,  '^  "'i?,'"','"  .S' 

ravi.w  tb.  d„i,lon  ol  tb,  Stat,  eourt.  upon  ^-  '^''  "J-   "I,  ■"'■  ".'^"P'  ":  "'P'  »• 

ljjf„,  Toe  analogy  ol  corporate  taxation  at  tli« 

Y..00  1  M.  Valley  E.  Co.  ,.  idam.,  and  """  ""[''  '""«'■'  ""  ""  "f'^'  "'"'^ 

DK....!.  D   I.  nf   1       n          T.  "lid  not  the  property,  was  considered. 

si;^  L    f    1      ;,        '„  ^•""•""'  •"P";  Augu.U  V.  Georgf;  E.  t  Bkg.  Co.  20  Ga. 

t>ince  manifestly  the  effect  as  an  estoppel  eg3 

of  the  judgment  of  a  state  court  ought  to  jj   ^y^^   ^„^   „,  q         i^  ^_   q^,^.   H    ^ 

be   no   greater   uben   pleaded   in   one   eourt  q^^,  ^o.  54  Ga.  423,  is  not  available  as  an 

than   in   another,   the  Federal  courU,  when  egtoppel,  it  is  destroyed  as  an  authority  by 

exercising    original    jurisdiction,    will    give  (he  case  of  Goldsmith  v.  Georgia  R.  &  Bkg. 

the  former  judgment  in  the  state  court  the  Co.  62  Ga.  485. 

same  effect,  and  no  more,  than  it  would  be  The  shares  in  the  hands  ol  the  sharehold- 

given  in  the  state  courts.     If  the  rule  is  in  er   and   the   capital  stock   in   the   hands  ol 

the  state  courts  that  tax  matters  are  not  the  corporation  ar«  aeparate  and  distinct 

64  1j.  od.  54T 
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properties,  and  the  taxation  or  exemption  of 
one  is  not  the  taxation  or  exemption  of  the 
other. 

Van  Allen  v.  Assessors  (Churchill  y. 
Utica)  3  Wall.  673,  18  L.  ed.  229;  Farring- 
ton  V.  Tennessee,  05  U.  S.  670,  24  L.  ed. 
668;  Shelby  County  v.  Union  &  Planters* 
Bank,  101  U.  S.  140,  40  L.  ed.  660,  16  Sup. 
Ct  Rep.  668;  Owensboro  Nat.  Bank  v. 
Owensboro,  173  U.  8.  664,  43  L.  ed.  860, 
10  Sup.  Ct  Rep.  637. 

The  exemption  of  the  capital  stock  of 
this  corporation  does  not  exempt  the  sur- 
plus value  of  its  property. 

Hightower  v.  Thornton,  8  Ga.  600,  62 
Am.  Dec.  412;  Farrington  v.  Tennessee, 
■upra;  Bank  of  Commerce  y.  Tennessee, 
161  U.  S.  134,  40  L.  ed.  645*  16  Sup.  Ct. 
Rep.  466;  Goldsmith  y.  Georgia  R.  k  Bkg. 
Co.  supra. 

If  the  term  "stock"  can  be  held  to  cover 
"property"  at  all,  it  is  only  by  the  equi- 
table impressment  of  the  attributes  of  the 
money  which  the  corporators  contributed 
as  the  original  stock,  and  cannot  be  ex- 
tended beyond  the  values  and  the  properties 
so  contributed,  so  as  to  include  these  un- 
changeable, intangible  properties  contribut- 
ed by  the  state,  as  to  the  taxation  of  which 
no  stipulation  was  made  or  intended. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Loftin, 
98  U.  S.  559,  26  L.  ed.  222. 

The  fact  that  a  franchise  had  never  been 
taxed  when  the  stipulations  were  made  may 
explain  why  no  agreement  was  made  re- 
specting it,  but  does  not  operate  to  hinder 
bringing  within  the  power  of  taxation  the 
new  subject-matter. 

Jetton  v.  University  of  the  South,  208  U. 
S.  600,  62  L.  ed.  688,  28  Sup.  Ct.  Rep. 
875. 

It  is  not  a  case  of  singling  out  the  fran- 
chises granted  these  corporators  for  special 
taxation,  and  so  putting  an  additional  bur- 
den specifically  upon  their  business,  and 
thus  indirectly  making  them  purchase  again 
their  privileges  under  the  charter;  but  it  is 
simply  the  general  exercise  of  the  right  to 
tax,  operating  uniformly  upon  all  property 
within  the  state  of  this  character. 

Murray  v.  Charleston,  96  U.  S.  432,  24 
L.  ed.  760. 

The  stock  or  the  property  represented  in 
the  Washington  branch  is  not  within  the 
charter  contract. 

Tomtinson  v.  Branch,  15  Wall.  460,  21 
L.  ed.  389;  Minot  v.  Philadelphia,  W.  &  B. 
R.  Co.  18  Wall.  206,  21  L.  ed.  888;  Phila- 
delphia, W.  &  B.  R.  Co.  v.  Maryland,  10 
How.  376,  13  L.  ed.  461;  Phoenix  F.  &  M. 
Ins.  Co.  v.  Tennessee,  161  U.  S.  174,  40 
L.  ed.  600,  16  Sup.  Ct.  Rep.  471;' Annapolis 
k  E.  Ridge  R.  Co.  v.  Anne  Arundel  County, 
103  U.  S.  1,  26  L.  ed.  359;  Memphis  A  C.  R. 
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Co.  V.  Gaines,  97  U.  S.  607,  24  L.  ed.  1091; 
Rochester  R.  Co.  v.  Rochester,  206  U.  8. 
236,  61  L.  ed.  784,  27  Sup.  Ct.  Rep.  469; 
Chesapeake  k  O.  R.  Co.  v.  Miller,  114  U. 
S.  176,  20  L.  pd.  121,  6  Sup.  Ct  Rep.  913. 

Mere  nonuser  by  a  government  of  its 
power  to  levy  a  tax,  it  matters  not  for  how 
long  continued,  can  never  be  construed  in- 
to a  forfeiture  of  the  power. 

Wells  v.  Savannah,  181  U.  S.  631,  45 
L.  ed.  986,  21  Sup.  Ct.  Rep.  697,  107  Ga. 
1,  32  S.  £.  669. 

Mr.  Hooper  Alexander  also  filed  a  brief 
for  appellants: 

An  exemption  of  "the  stock"  does  not 
exempt  "the  property." 

Providence  Bank  y.  Billings,  4  Pet.  514, 
661,  7  L.  ed.  939,  055;  Ohio  Life  Ins.  k  T. 
Co.  y.  Debolt,  16  How.  416,  436,  14  L.  ed. 
997,  1005;  Minot  v.  Philadelphia,  W.  k  B. 
R.  Co.  18  Wall.  206,  226,  21  L.  ed.  888, 
894;  Tucker  v.  Ferguson,  22  Wall.  627,  576, 

22  L.  ed.  805,  816;  Central  R.  k  Bkg.  Co. 
v.  Georgia,  92  U.  S.  665,  674,  23  L.  ed. 
767,  761;  Farrington  v.  Tennessee,  95  U. 
S.  679,  686,  24  L.  ed.  658,  660;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Loftin,  98  U.  S.  659, 
564,  26  L.  ed.  222,  224;  Philadelphia,  W. 
&  B.  R.  Co.  V.  Maryland,  10  How.  376,  303, 
13  L.  ed.  461,  468;  West  Wisconsin  R.  Co. 
V.  Trempealeau  County,  93  U.  S.  596,  697, 

23  L.  ed.  814,  815;  Hoge  v.  Richmond  k  D. 
R.  Co.  99  U.  S.  348,  355,  25  L.  ed.  303,  304; 
Bank  of  Commerce  v.  Tennessee,  161  U.  S. 
134,  146,  40  L.  ed.  645,  649,  16  Sup.  Ct. 
Rep.  466;  Memphis  &  St  L.  R.  Co.  v.  Lof- 
tin, 105  U.  S.  258,  261,  26  L.  ed.  1042, 
1043;  Bank  of  Commerce  v.  Tennessee,  104 
U.  S.  493,  26  L.  ed.  810;  Phccnix  F.  k  M. 
Ins.  Co.  v.  Tennessee,  161  U.  S.  174,  177, 
40  L.  ed.  660,  661,  16  Sup.  Ct  Rep.  471; 
Central  R.  k  Bkg.  Co.  v.  Wright,  164  U.  S. 
327,  335,  336,  41  L.  ed.  454,  457,  458,  17 
Sup.  Ct.  Rep.  80. 

This  court  recognises  as  existing  in  eon- 
nection  with  all  corporations  four  separate 
and  distinct  elements  of  taxable  value: 
1.  Franchises;  2.  Capital  stock  in  the  hands 
of  the  corporation;  3.  Corporate  property 
(and  by  this  we  take  it  that  the  court  re- 
fers to  physical  property) ;  4.  Shares  of 
stock  in  the  hands  of  the  corporators. 

Tennessee  v.  Whitworth,  117  U.  8.  129, 
29  L.  ed.  830,  6  Sup.  Ct  Rep.  646;  Far- 
rington V.  Tennessee,  supra;  Powers  v.  De- 
troit, G.  H.  k  M.  R.  Co.  201  U.  S.  660,  60 
L.  ed.  866,  26  Sup.  Ct  Rep.  556. 

And  it  has  been  frequently  asserted  that 
thene  four  are  all  separate  and  distinct  ob* 
jects  for  taxation. 

Bank  of  Commerce  ▼.  Tennessee,  supra; 
Shelby  County  v.  Union  k  Planters'  Bank, 
161  U.  6.  149,  40  L.  ed.  650,  16  Sup.  Ct 
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Rep.  558;  Owensbdro  Nat.  Bank  t.  Owens- 
boro,  173  U.  S.  664,  43  L.  ed.  850,  10  Sup. 
Ct  Bep.  537. 

An  exemption  of  the  "stock,"  even  where 
there  it  no  other  evidence  as  to  its  meaning, 
i€  o  fortiori  to  be  deemed  the  shares  of  stock 
in  the  hands  of  the  shareholders. 

Farrington  v.  Tennessee,  95  U.  S.  679,  24 
L.  ed.  558;  Memphis  &  C.  B.  Co.  v.  Gaines, 
97  U.  S.  697,  24  L.  ed.  1091;  Tennessee  v. 
Whitworth,  117  U.  S.  129,  29  L.  ed.  830, 
6  Sup.  Ct.  Bep.  645;  Shelby  County  v.  Un- 
ion &  Planters'  Bank,  and  Bank  of  Com- 
merce V.  Tennessee,  supra. 

Legislative  contracts  should  be  read  in 
the  light  of  the  public  policy  entertained, 
and  the  purposes  sought  to  be  accomplished, 
at  the  time  they  were  made. 

Mobile  &  O.  K.  Co.  v.  Tennessee,  153  U. 
S.  486,  38  L.  ed.  793,  14  Sup.  Ct.  Bep. 
968. 

Doubt  is  fatal  to  the  exemption. 

Farrington  v.  Tennessee,  supra. 

Even  in  those  jurisdictions  where  a  judg- 
ment as  to  taxes  is  forever  conclusive,  as 
well  on  all  questions  which  might  have  been 
presented  and  decided,  as  on  those  which 
were,  such  a  judgment  is  conclusive  only 
in  cases  identical  with  the  one  relied  on. 

Nesbit  v.  Independent  Dist.  144  U.  S.  610, 
36  L.  ed.  562,  12  Sup.  Ct  Bep.  746;  Crom- 
well V.  Sac  County,  94  U.  S.  351,  24  L.  ed 
195;  Wilmington  &  W.  B.  Co.  v.  Alsbrook, 
146  U.  S.  279,  36  L.  ed.  972,  13  Sup.  Ct. 
Bep.  72;  Keokuk  &  W.  B.  Co.  v.  Missouri, 
152  U.  S.  301,  38  L.  ed.  450,  14  Sup.  Ct. 
Hep.  592. 

But  in  Georgia  a  judgment  in  a  tax  case 
Is  not  an  estoppel  at  all,  except  as  to  the 
taxes  for  the  year  concerning  which  the 
judgment  was  rendered. 

Georgia  B.  k  Bkg.  Co.  t.  Wright,  124 
CSa.  596,  53  S.  £.  251. 

Such  a  rule  in  any  state  as  to  the  legal 
^orce  and  effect  of  the  judgments  of  its 
own  courts  is  recognized  as  binding  upon 
^his  court. 

Union  k  Planters'  Bank  v.  Memphis,  189 
XT.  S.  71,  47  L.  ed.  712,  23  Sup.  Ct.  Bep. 
€04. 

It  does  not  even  raise  a  Federal  question, 
•o  as  to  give  jurisdiction. 

Phcenix  F.  &  M.  Ins.  Co.  v.  Tennessee, 
supra. 

While  this  court  usually  accepts  the  in- 
terpretation put  upon  state  statutes  by  its 
own  courts,  it  has  long  been  settled  that 
where  the  existence  of,  or  effect  of,  a  con- 
tract is  in  question,  this  court  must  and 
will  decide  these  matters  and  interpret  the 
alleged  contract  for  itself. 

Ohio  Life  Ins.  k  T.  Co.  v.  Dcbolt,  16  How. 
416,  14  L.  ed.  997;  Jefferson  Branch  Bank 
V.  Skelly,  1  Black,  436,  17  L.  ed.  173. 
64  li.  ed. 


Upon  this  question  the  Federal  courta 
will,  if  necessary,  depart  from  the  inter- 
pretations of  the  state  judiciary,  as  well  in 
order  to  sustain  the  later  law,  where  it 
does  not  infringe  upon  the  Constitution,  ai 
to  avoid  it  when  it  does. 

Louisville  &  N.  B.  Co.  v.  Palmes,  109  U. 
S.  244,  27  L.  ed.  922,  3  Sup.  Ct  Bep. 
193. 

Even  if  the  word  "stock"  in  this  charter 
were  held  to  mean  the  aggregate  capital, 
the  presumption  is  that  a  tax  on  the  cap- 
ital of  a  corporation  does  not  exempt  the 
property  into  which  it  passes,  and  before 
it  will  be  held  so  to  do  it  must  affirmatively 
appear  that  such  was  the  legislative  in* 
tent. 

Memphis  &  C.  B.  Co.  v.  Gaines;  Tennes- 
see V.  Whitworth;  and  St.  Louis,  I.  M.  4 
S.  B.  Co.  V.  Loftin, — supra. 

If  it  was  deemed  necessary  by  the  legis- 
lature affirmatively  to  declare  that  the  com- 
pany, even  after  the  thirty-six  years,  should 
still  retain  its  existence  and  its  other  "priv- 
ileges," the  declaration  to  that  effect  neces- 
sarily excludes  any  presumption  that  it  was 
also  to  retain  its  "immunities." 

Memphis  k  C.  B.  Co.  v.  Gaines,  supra; 
Home  Ins.  k  T.  Co.  v.  Tennessee,  161  U.  8. 
108,  40  L.  ed.  660,  16  Sup.  Ct  Bep.  476; 
Phcenix  F.  k  M.  Ins.  Co.  v.  Tennessee,  su- 
pra. 

Mr.  Ligon  Johnson  also  filed  a  brief  for 
appellants  county  of  Wilkes  and  county  of 
Taliaferro: 

No  exemption  from  taxation  can  be  made 
by  implication,  and  extending  to  one  cor- 
poration the  powers  and  privileges  previ- 
ously conferred  upon  another  will  not  con- 
vey immunity  from  taxation. 

Memphis  k  C.  B.  Co.  v.  Gaines,  97  U.  8. 
711,  24  L.  ed.  1094;  Phoenix  F.  k  M.  Ins. 
Co.  V.  Tennessee,  161  U.  S.  177,  40  L.  ed. 
061,  16  Sup.  Ct  Bep.  471;  Home  Ins.  k  T. 
Co.  V.  Tennessee,  161  U.  S.  200,  40  L.  ed. 
670,  16  Sup.  Ct.  Bep.  476;  Picard  v.  East 
Tennessee,  V.  &  G.  B.  Co.  130  U.  S.  642, 
32  L.  ed.  1053,  9  Sup.  Ct  Bep.  640;  Coving- 
ton k  L.  Turn  p.  Boad  Co.  v.  Sand  ford,  164 
U.  S.  588,  41  L.  ed.  563,  17  Sup.  Ct.  Bep. 
198. 

Exemptions  from  taxation  are  regarded 
as  in  derogation  of  sovereign  authority  and 
common  rights,  and  not  to  be  extended  be- 
yond the  exact  and  express  requirements  of 
the  language  used,  construed  atrictiasima 
juris, 

Yazoo  k  M.  Valley  B.  Co.  v.  Thomas,  132 
U.  S.  185,  33  L.  ed.  306,  10  Sup.  Ct  Bep. 
68;  Ford  v.  Delta  k  P.  Land  Co.  164  U.  & 
666,  41  L.  ed.  592,  17  Sup.  Ct  Bep.  230. 

Even  though  the  state  of  Georgia  had  not 
specifically    declared    that    no    exemption 
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sfaould  exist  under  tliis  conuilide 
«x«niption  of  the  charter  could  i 
to  KTi]'  branches  Bubsequently  ai 
vnleaa  extended  to  them  in  terms. 
Central  R.  ft  Bkg.  Co.  t.  Georg 
8.  667,  23  L.  ed.  760;  Chesapeake 
Co.  T.  Virginia,  04  U.  8.  726,  24  L 
State  ex  re).  Wine  t.  Keokuk  t  \ 
SB  Mo.  36,  e  L.R.A.  222,  12  S.  W. 
U.  S.  305,  38  L.  od.  453,  14  Sup. 
892  i  Wilmington  ft  W.  R.  Co.  v. 
146  U.  B.  300,  36  L.  ed.  OBO,  13 
Rep.  72;  Keokuk  ft  W.  R.  Co.  t. 
Countr  Ct.  ]S2  U.  B.  325,  36  L. 
14  Sup.  Ct.  Rep.  605;  Central  R 
Co.  t.  Wright,  164  U.  8.  331,  41  L 
IT  Sup.  Ct  Rep.  80;  Vazoo  ft  M. 
Co.  V.  Adams,  IBO  U.  S.  20,  46  L. 
£1  Sup.  Ct.  Rep.  240. 

Hr.  Joseph  R.  Iismar  argued 
sad  flied  a  brief  for  appellee: 

The  provision  in  the  charter  of 
gia  Railroad,  that  the  stock  shal 
j«ct  to  a  tax  not  exceeding  </j  of  1 
on  the  net  proceeds  of  their  invei 
a  contract  with  the  company,  and 
the  ahareholdera. 

State  T.  Georgia  R.  ft  Bkg.  Cc 
4S3;  Gardner  t.  Georgia  R.  ft  Bkg 
•Ga.  525,  43  S.  E.  B63. 

In  the  charter  of  the  Georgia 
'the  word  "company"  is  uniformly 
A  plural  noun;  "their  investmeni 
equivalent  to  "its  investments;" 
been  repeatedly  so  used  by  the 
court   of   Georgia    in   construing   < 

Bute  v.  Georgia  R.  ft  Bkg.  C« 
427;    Gardner   t.    Georgia   R.   ft 
■upra;   Augusta  v.   Georgia  R.  ft 
26  G(t.  661. 

The  proviBion  that  the  stock  s 
subject  to  an  income  tax  not  exceed 
1  per  cent  on  the  net  profits,  by 
implication  prohibited  any  otbei 
or  method  of  taxation. 

Smith  V.  Stevcni,  10  Wall.  32], 
933;   Sutherland,  Stat.  Constr.  g  ! 

The  stock  of  the  company  as  sti 
unit,  is  alone  what  is  to  be  subje 
tax;  not  parts  of  the  stock,  as  I 
used  in  banking;  not  the  partii 
which  the  stock  consists,  as  the  li 

Augusta  V.  Georgia  R.  ft  Bkg. 
pra. 

Exemption  of  stock  exempts  fn 
tion  all  property  of  the  company 
railroad  purposes,  and  eontributin 
creation  of  the  taxed  income. 

State  V.  Georgia  R.  ft  Bkg.  Co. 
gnsta  V.  Georgia  R.  ft  Bkg.  Co 
Western  ft  A.  R.  Co.  t.  State,  H  ua.  4SUi 


Rome  R.  Co.  r.  Rome,  14  Qa.  27S;  Stalo 
T.  Western  ft  A.  R.  Co.  60  Ga.  607 ;  Mem- 
phis ft  C.  R.  Co.  V.  Gaines,  07  U.  S.  707, 
24  L.  ed.  1003;  Bank  Tax  Case  (New  York 
ex  rel.  Bank  of  Commonwealth  v.  Tax  ft  A. 
Comrs.)  2  Wall.  208,  17  L.  ed.  TBS;  Dela- 
ware, L.  ft  W.  R.  Co.  T.  Pennsylvania,  108 
U.  S.  341,  40  L.  ed.  1077,  26  Sup.  CL  Rep. 
GOD;  Powers  v.  Detroit,  G.  H.  ft  M.  R.  Co. 
201  U.  S.  661,  SO-  L..  ed.  806,  26  Sup.  Ct. 
Rep.   650. 

Under  the  act  of  1002,  the  franchise  tax 
is  a  property  tax.  The  exemptiMi  of  atock 
exempts  all  of  the  railroad  property,  tan- 
gible and  intangible,  including  the  franchiae. 

Citizens'  Bank  v.  Parker,  IBS  U.  B.  74, 
48  L.  ed.  347,  24  Sup.  Ct.  Rep.  181 ;  Adiuns 
Exp.  Co.  V.  Ohio  State  Auditor,  166  V.  & 
221,  41  L.  ed.  077,  17  Sup.  Ct  Rep.  604; 
Wilmington  ft  W.  R.  Co.  r.  Reid,  13  Wall. 
264,  20  L.  ed.  GOS;  Western  ft  A.  R,  Co.  v. 
State,  supra;  State  v.  Baltimore  ft  O.  R. 
Co.  48  Md.  40;  Anne  Arundel  County  v. 
Annapolis  ft  E.  Ridge  R.  Co.  47  Md.  592; 
Marion  Nat.  Bank  v.  Burton,  121  Ky.  8T0, 
]0  L.R.A.(N.S.)  848,  BO  S.  W.  044:  Han- 
cock V.  Singer  Mfg.  Co.  62  N.  J.  U  MB,  42 
L.R.A.  S62,  41   Atl.  850. 

The  Washington  branch  is  exempt,  for 
both  the  constituent  companies  and  the 
consolidated  company  had  tlie  tax  privik-ge 
under  statutes  passed  before  the  Code  of 
JS63,  when  the  state,  for  tlie  first  time,  re- 
served the  power  to  amend  and  repeal  pri- 
vate charters. 

Tennessee  v.  Whitworth,  117  U.  8.  145, 
29  L.  ed.  S35,  0  Sup.  Ct  Rep.  G4B;  Green 
County  V.  ConneSB,  JOB  U.  S.  104,  27  L. 
ed.  872,  3  Sup.  Ct  Rep.  60;  Central  R.  ft 
Bkg,  Co.  T.  Georgia,  B2  U.  S.  0C5,  23  L.  ed. 
757. 

While  the  minimum  capital  was  «1,600,- 
000,  the  increase  op  to  (4,160,000  is  also 
exempt  from  taxation.  It  was  so  held  in 
IS59,  after  the  Washington  branch  had  been 
acquired,  and  after  the  stock  had  been  in- 
creased  beyond  $4,000,000. 

Augusta  V.  Georgia  R.  ft  Bkg.  Co.  au- 

Tlie  value  of  the  property  in  exceai  of 
(4,150,000  is  exempt  from  taxation,  such 
excess  not  being  surplus,  but  representing 
merely  the  enlianced  value  of  the  property 
in  use  solely  for  railroad  purpose*. 

State  V.  Western  ft  A.  R.  Co.;  State  v. 
Georgia  R.  ft  Bkg,  Co.;  and  Anguata  ▼. 
Georgia  R.  ft  Dkg.  Co., — supra. 

Tlie  payment  of  this  income  tax  oovera 
also  such  property  as  nay  be  necessary 
and  proper  for  the  use  and  enjoyment  of 
the  franchise  secured  by  the  leaae  to  tha 
company,  whether  it  was  received  from  the 
state,  or  ha*  been  purchaaed  aince  the  toaw 
began. 

tl«  V.  8. 


1900. 


Wbioht  t.  Gbobgu.  R.  t  Bko.  Co. 


State  y.  Western  &  A.  R.  Co.  supra.  See 
also  Weetem  &  A.  R.  Co.  v.  State,  supra. 
Judge  Bleckley's  suggestion  in  Goldsmith 
V.  Georgia  R.  Co.  62  Ga.  485,  that  property 
in  excess  of  the  value  of  the  capital  is  sub- 
ject to  taxation,  was  necessarily  obiter,  be- 
cause that  case  was  dismissed  for  want  of 
jurisdiction. 

Hughes  V.  United  States,  4  Wall.  237,  18 
L.  ed.  305. 

The  suggestion  is  not  binding  even  as  a 
precedent.  It  is  contrary  to  the  ruling  in 
Augusta  y.  Georgia  R.  &  Bkg.  Co.  26  Ga. 
662,  and  State  v.  Georgia  R.  k  Bkg.  Co. 
supra,  and  by  statute  in  Georgia,  in  case  of 
a  conflict,  the  older  decision  prevails  and 
is  binding  until  expressly  overruled. 

Calhoun  v.  Cawley,  104  Ga.  344,  30  S. 
E.  773;  Strickland  v.  State,  115  Ga.  226, 
41  S.  E.  713. 

In  view  of  the  dissent  in  Georgia  R.  & 
Bkg.  Co.  y.  Wright,  124  Ga.  597,  53  S.  E. 
251,  there  is  no  settled  law  in  Georgia  as 
to  the  effect  of  a  judgment  in  a  tax  case 
when  offered  in  support  of  a  plea  of  rea 
judicata  in  a  suit  involving  the  taxes  of  a 
subsequent  year. 

The  court  therefore  properly  followed  the 
ruling  of  this  court, on  that  subject  in  New 
Orleans  v.  Citizens'  Bank,  167  U.  S.  306,  42 
L.  ed.  210,  17  Sup.  Ct.  Rep.  005;  Deposit 
Bank  v.  Frankfort,'  191  U.  S.  499,  522,  48 
L.  ed.  276,  285,  24  Sup.  Ct.  Rep.  154. 

Even  if  the  effect  to  be  given  a  tax  judg- 

tnent  under  a  plea  of  re«  judicata  is  to  be 

governed  by  state  law,  the  amendment  filed 

by  the  railroad  did  not  oust  the  court  of 

jurisdiction,   for    the   original   cause   arose 

under  the  Constitution  of  the  United  States, 

«ind  the  injection  of  a  non-Federal  question 

forming  an   ingredient  of   the   case   would 

not  defeat  the  original  and  rightful  juris- 

cliction. 

Osborn  v.  Bank  of  United  States,  9 
'Wheat.  820,  823,  6  L.  ed.  223,  224;  New 
Orleans  Waterworks  Co.  v.  Louisiana  Sugar 
Hef.  Co.  125  U.  S.  32,  31  L.  ed.  612,  8  Sup. 
X:t.  Rep.  741 ;  Tennessee  v.  Davis,  100  U.  S. 
264,  25  L.  ed.  650. 

The  thirty-six-year  limitation  referred  to 
the  exclusive  right  to  build  railroads  in  a 
«trip  40  miles  wide,  and  had  no  relation 
to  the  later  and  independent  enactment  as 
to  tax  exemption. 

Home  of  the  Friendless  y.  Rouse,  8  Wall. 
437,  19  L.  ed.  497;  Powers  v.  Detroit,  G.  H. 
&  M.  R.  Co.  201  U.  S.  559,  50  L.  ed.  865, 
26  Sup.  Ct.  Rep.  556. 

In  construing  the  charter,  the  court  will 
consider  the  history  of  the  time  and  the 
public  purpose  to  be  served  in  encouraging 
the  building  of  the  state's  first  railroad. 

Citizens'  Bank  y.  Parker,  supra;  Balti- 
more V.  Baltimore  ft^  0.  R.  Co.  6  Gill,  288, 
«4  Ii.  ed. 


48  Am.  Dec.  536;  Augusta  y.  Georgia  R.  A 
Bkg.  Co.  and  Rome  R.  Co.  y.  Rome,  supra. 

Mr.  Joseph  B.  Camming  also  argued 
the  cause  and  filed  a  brief  for  appellee. 

Mr.  Alexander  C.  King  and  Messrs.  King 
&  Spalding  also  filed  a  brief  for  appellee: 

The  word  "stock"  is  used  in  the  sense  of 
the  "property"  of  the  company. 

Rome  R.  Co.  y.  Rome,  14  Ga.  276;  Au- 
gusta y.  Georgia  R.  &  Bkg.  Co.  26  Ga.  652; 
Bibb  County  v.  Central  R.  &  Bkg.  Co.  40 
Ga.  646;  State  ex  reL  South  Carolina  R. 
Co.  y.  Hood,  15  Rieh.  L.  177;  Central  R. 
&  Bkg.  Co.  y.  Wright»  164  U.  S.  327,  331,  41 
L.  ed.  454,  455,  17  Sup.  Ct.  Rep.  80;  State 
y.  Georgia  R.  &  Bkg.  Co.  54  Ga.  423. 

The  construction  of  the  Georgia  courts 
is  therefore  but  a  declaration  of  the  plain 
legislative  intent. 

Rome  R.  Co.  y.  Rome;  Augusta  y.  Georgia 
R.  &  Bkg.  Co.;  and  State  y.  Georgia  R.  ft 
Bkg.  Co., — supra. 

The  railroad  plant  includes  the  franchises. 

Atlanta  y.  Grant,  57  Ga.  346;  Farmers' 
Loan  &  T.  Co.  y.  Candler,  87  Ga.  241,  13 
&  E.  660;  Wilmington  &  W.  R.  Co.  y.  Reid, 
13  Wall.  264^  268,  20  L.  ed.  568,  570;  People 
ex  rel.  Burke  y.  Badlam,  57  Cal.  594,  601; 
Frederick  County  v.  Farmers'  &  M.  Nat 
Bank,  48  Md.  120;  Scotland  County  y.  Mis- 
souri, I.  &  N.  R.  Co.  65  Mo.  124;  State, 
Belvidere  Bank,  Prosecutor,  v.  Tunis,  23  N. 
J.  L.  547;  Morgan  v.  Louisiana,  03  U.  S. 
217,  223,  23  L.  ed.  860,  861. 

A  decision  in  a  tax  case  construing  a 
charter  should  be  res  judicata  in  subse- 
quent cases  arising  under  such  charter,  as 
to  the  points  decided. 

New  Orleans  v.  Citizens'  Bank,  167  U. 
S.  396,  42  L.  ed.  210^  17  Sup.  Ct.  Rep.  905; 
Southern  P.  R.  Co.  v.  United  States,  168  U. 
S.  1-48,  42  L.  ed.  355-376,  18  Sup.  Ct 
Rep.  18;  Goldsmith  v.  Georgia  R.  k  Bkg. 
Co.  62  Ga.  485. 

Where  the  state  decisions  at  the  time  do 
not  prescribe  another  rule,  the  Federal 
court  will  follow  its  own  views. 

Carroll  County  v.  Smith,'  111  U.  S.  556, 
28  L.  ed.  517,  4  Sup.  Ct  Rep.  539;  Great 
Southern  Fire  Proof  Hotel  Co.  v.  Jones,  108 
U.  S.  532,  48  L.  ed.  778,  24  Sup.  Ct.  Rep. 
576. 

Subsequent  changes  of  view  or  subsequent 
decisions  on  points  not  previously  settled 
cannot  control  rulings  made  before  their  ut- 
terance, or  make  them  erroneous. 

Pease  y.  Peck,  18  How.  595,  599,  15  K 
ed.  518,  520;  Morgan  v.  Curtenius,  20  How. 
1,  15  L.  ed.  823;  Roberts  v.  Bolles,  101  U. 
S.  119,  128,  25*  L.  ed.  880,  884. 

The  unbroken  practice  of  the  departments 
of  government,  acquiesced  in  by  the  legit* 
lature  for  a  long  series  of  years»  is  persua- 
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Bive  evidence  as  to  tlie  true  meaning  of  a 
statute. 

Howell  V.  State,  71  Ga.  224,  51  Am.  Hep. 
250;  Solomon  v.  Cartersville,  41  Ga.  357; 
Macon  &  A.  R.  Co.  v.  Little,  45  Ga.  370; 
Miller  v.  Wilson,  60  Ga.  505;  Wellborn  v. 
Estes,  70  Ga.  300;  Park  v.  Candler,  114  Ga. 
501,  40  S.  E.  523. 

The  privilege  in  regard  to  taxation  cov- 
ered  the  W^asliington   branch. 

Augusta  V.  Georgia  R.  &  Bkg.  Co.  and 
State  V.  Georgia  R.  A  Bkg.  Co.  supra; 
Humphrey  v.  Pegues,  16  Wall.  244,  247,  21 
L.  ed.  326,  327;  Tennessee  v.  Whitworth, 
117  U.  S.  130,  145,  146,  20  L.  ed.  833,  835, 
6  Sup.  Ct.  Rep.  640. 

Words,  even  in  the  charter  of  a  corpora- 
tion, conferring  valuable  franchises,  are 
commonly  to  be  taken  according  to  their 
natural  import. 

Augusta  V.  Georgia  R.  &  Bkg.  Co.  su- 
pra. 

Mr.  Justice  liurton  delivered  the  opinion 
of  the  court: 

This  is  a  bill  to  restrain  the  enforcement 
of  certain  taxes  imposed  by  the  state  of 
Georgia,  which  the  railroad  company 
claims  to  be  in  violation  of  a  contract  be- 
tween itself  and  the  state.  The  court  be- 
low sustained  the  contention  of  the  rail- 
road company,  and  held  that  the  scheme  of 
taxation  found  in  the  charter  of  the  com- 
pany was  of  inviolable  obligation,  and  en- 
joined any  method  of  taxation  conflicting 
with  the  stipulations  of  the  charter;  from 
this  decree  the  comptroller  has  appealed. 

The  charter  in  question  was  granted  by 
the  state  of  Georgia  in  1833, — a  time  long 
before  the  imposition  of  any  restriction 
upon  the  power  of  the  legislature  of  that 
state  to  stipulate  for  either  an  entire  or 
partial  exemption  from  taxation.  It  is, 
therefore,  not  denied  by  the  state  that  the 
charter  constitutes  a  contract  which  may 
not  be  impaired  by  subsequent  legislation. 
In  view  of  this  concession  we  are  only  called 
upon  to  decide  the  extent  of  the  charter 
exemption,   and,  incidentally,   its  duration. 

The  controlling  section  of  the  charter  is 
the  fifteenth.  Tlie  part  now  relevant  is  as 
follows : 

"The  stock  of  the  said  company  and  its 
branches  shall  be  exempt  from  taxation  for 
and  during  the  term  of  seven  years  from 
and  after  the  completion  of  the  said  rail- 
roads, or  any  of  them;  and  after  that,  shall 
be  subject  to  a  tax  not  exceeding  ^/^  of  1 
per  cent  per  annum,  on  the  net  proceeds  of 
their   investments." 

The  period  of  absolute  exemption  has,  of 
course,  long  since  passed.  The  only  ques- 
tion is  as  to  the  duration  and  extent  of  the 
partial  exemption  which  followed* 


That  the  property  exempt  altogether  for 
seven  years  is  the  same  property  subject  te 
a  limited  tax  thereafter  was  long  *ago  [423 
decided  by  the  supreme  court  of  Georgia 
in  a  case  which  involved  the  interpretation 
of  this  very  contract.  Augusta  v.  Georgia 
R.  &  Bkg.  Co.  26  Ga.  651,  661,  et  seq. 
The  question  in  that  case  was  as  to  the 
legality  of  municipal  taxes  assessed  by  the 
city  of  Augusta  upon  that  part  of  the  capi- 
tal of  the  company  employed  in  its  banking 
business  and  upon  real  estate  situated  in 
that  city.  Tlie  taxes  were  held  illegal.  In- 
terpreting this  section,  that  court  said: 

"It  means,  flrst,  that  the  stock  of  the 
company  was  to  be  subject  to  a  tax,  but 
not  to  any  tax  exceeding  V^  of  1  per  cent 
on  the  net  proceeds  of  its  investments." 
Second.  "That  the  stock  of  the  company^ 
as  stock,  as  a  unit,  is  alone  what  is  to  be 
subject  to  the  tax;  not  parts  of  the  stock, 
as  the  part  used  in  hanking,  nor  the  par- 
ticulars in  which  the  stock  consists,  as,  the 
land,  cars,  rails,  etc."  Third.  "That  this 
tax  to  which  the  stock  is  to  be  subject 
is  to  be  a  tax  to  be  laid  by  the  state." 

We  may  as  well  turn  to  one  side  just 
here  to  deal  first  with  the  question  of  the 
duration  of  this  commuted  tax  which  is  to 
follow  the  period  of  tax  exemption,  be- 
cause we  construe  the  words  "after  that," 
which  immediately  follow  the  exemjUion 
clause,  as  synonymous  with  "thereafter," 
and  as  fixing  the  time  when  that  property 
which  was  theretofore  exempt  should  be 
subject  to  the  system  of  taxation  provided 
by  the  succeeding  clause. 

It  has  been  rather  faintly  urged  that  the 
duration  of  this  commuted  tax  or  partial 
exemption  was  limited  to  a  term  of  thirty- 
six  years  after  the  completion  of  the  rail- 
road, and  that  this  period  has  long  since 
expired.  This  suggested  limitation  seema 
to  have  no  other  basis  than  that  the  words 
"and  after  that'*  do  not  mean  "Uiereafter," 
as  we  have  assumed,  nor  refer  to  the  limi- 
tation immediately  preceding,  but  to  a  more 
remote  limitation  found  in  the  2d  section 
of  the  charter,  and  again  in  the  earlier  part 
of  the  15th  section.  But  the  thirty -six- 
year  limitation  is  one  obviously  applicable 
*only  to  the  grant  of  an  exclusive  [424 
right,  within  a  defined  territory,  to  construct 
and  operate  railroads.  This  was  intended  to 
protect  this  pioneer  railroad  from  being 
paralleled  within  that  time.  The  recur- 
rence to  this  exclusive  right  in  the  first 
part  of  the  15th  section  is  only  for  the 
purpose  of  placing  a  condition  thereon 
which,  as  matter  of  fact,  never  happened, 
and  which,  therefore,  never  became  vested, 
and  to  provide  that  the  termination  of  that 
right  should  not  otherwise  affect  the  corpor- 
ate existence,  estate,  powers,  or  privileges  of 
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the  company.  Tliis  reference  to  the  exclu- 
sive right  conferred  first  by  the  2d  section 
is  followed  by  the  provision  above  set  out, 
providing  that  "the  stock  of  the  said  com- 
pany and  its  branches  shall  be  exempt  from 
taxation  for  and  during  seven  years  from 
and  after  the  completion  of  said  railroads, 
or  any  of  them,  and  after  that  shall  be  sub- 
ject to  a  tax  not  exceeding  %  of  1  per  cent 
per  annum  on  the  net  proceeds  of  their  in- 
vestment." "After  that"  obviously  refers 
to  the  last  limitation, — the  termination  of 
the  exemption  period, — and  it  would  be  an 
indefensible  construction  to  construe  the 
words  as  referring  it  to  the  thirty-six-ycar 
limitation  of  the  exclusive  right  regulated 
by  the  preceding  part  of  the  same  section. 

Coming  now  to  the  question  as  to  what 
IS  the  meaning  and  scope  of  the  partial 
exemption  found  in  this  clause,  we  are  con- 
fronted, first,  with  the  contention  that  only 
the  shares  in  the  hands  of  shareholders  are 
within  either  the  first  or  second  clause  of 
this  contract,  and  that  the  entire  property 
of  the  company  is  subject  to  the  taxing 
power  of  the  state,  unaffected  by  any  con- 
tract for  any  stipulated  form  of  limited 
taxation.  This  claim  is,  of  course,  bottomed 
on  the  contention  that  "stock  of  the  said 
company  and  its  branches"  refers  to  and 
means  only  the  shares  in  the  capital  stock 
held  by  the  shareholders,  and  that  the 
benefit  of  the  stipulation  was  intended  for 
the  shareholders  in  their  character  as  such. 

T>»e  word  "stock"  is  not  uniformly  used 
to  designate  the  capital  of  a  corporation, 
although  its  primary  meaning  is  capital,  in 
whatever  form  it  may  be  invested.  Indeed,  it 
4  25]  is  *not  at  all  unusual  to  find  the  word 
used  synonymously  with  "shares,"  and 
meaning  the  certificates  issued  to  subscrib- 
ers to  the  company's  stock.  It  is  therefore 
important  to  look  at  the  connection  in 
which  the  word  is  used  when  an  exemption 
or  substituted  method  of  taxation  is  involved, 
to  see  whether  the  legislative  intent  was  to 
exempt  the  capital  of  the  company>  in 
whatever  form  invested,  or  the  sliares  of 
stock  in  the  hands  of  the  shareholders. 
Powers  V.  Detroit,  G.  H.  &  M.  R.  Co.  201 
U.  S.  543,  559,  50  L.  ed.  860,  865,  26  Sup. 
Ct.  Rep.  556.  There  is  an  obvious  dis- 
tinction between  the  capital  stock  of  an 
incorporated  company  and  the  "shares"  of 
the  company.  The  one  is  the  capital  upon 
which  the  business  is  to  be  undertaken,  and 
is  represented  by  the  property  of  every 
kind  acquired  by  the  company.  Shares  are 
the  mere  certificates  which  represent  a  sub- 
scriber's contribution  to  the  capital  stock, 
and  measure  his  interest  in  the  company. 
The  charter,  plainly  enough,  recognized  this. 
Thus,  in  the  3d  section,  it  is  provided  that 
**ihe  stock  of  the  company  •  •  •  shall 
54  li.  ed. 


consist  of  15,000  shares  of  $100  per  share, 
and  ihc  said  company  to  he  formed  on  that 
capital."  By  a  later  soetion  the  times  and 
placos  for  taking  subscriptions  are  defined, 
"so  that,  on  summing  up  the  whole,  it  may 
appear  whether  the  stock  is  filled  up,  or 
falls  short  of  the  aforesaid  capital."  In 
the  7th  scctiim  we  find  the  interest  of  the 
subscribers  to  the  "stock"  recognized  and 
described  as  sliares,  while  the  capital  of  the 
company  in  which  he  holds  such  shares  is 
described  as  "the  stock  of  the  said  com- 
pany." Thus,  each  subscriber  is  given  "a 
number  of  votes  equal  to  the  number  of 
shares  he  may  hold  in  the  stock  of  the  com- 
pany." That  "stock,"  as  used,  means  "capi- 
tal," in  whatever  form  invested,  appropriate 
to  the  purpose  of  the  company,  is  also  plain- 
ly evidenced  by  the  provision  that,  after  the 
total  exemption  period,  this  stock  shall  be 
subjected  to  a  specific  tax  "on  the  net 
proceeds  of  their  investments."  It  has 
been  suggested  that  by  "their  investments" 
was  meant  the  investments  of  the  share- 
holders in  the  company's  stock.  This  inter- 
pretation is  based  upon  *t1ie  use  of  [426 
the  plural  "their;"  but  in  many  places 
in  this  same  charter  the  company  is 
referred  to  in  the  plural.  As  this  same 
act  provides  for  the  organization  of 
one  or  more  companies  to  construct 
branch  lines,  and  extends  to  them  the 
same  tax  exemption,  it  is  grammatically 
correct  to  read  "their"  as  referring  to  this 
plurality  of  companies.  That  "stock"  in 
the  first  clause  means  capital,  and  "their  in- 
vestments," the  property  into  which  the 
company's  capital  has  gone,  seems,  in  any 
view  you  take  of  it,  the  most  rational  in- 
terpretation of  the  matter.  That  the  only 
mode  of  taxation  stipulated  for  after  the 
period  of  total  exemption  is  a  tax  upon  the 
net  income  of  the  company's  property  is 
seemingly  the  plain  and  obvious  meaning  of 
this    contract.      That    this    is    the    wav    in 

«r 

which  it  has  been  read  and  interpreted  by 
everybody  who  has  had  to  do  with  the  mat- 
ter of  taxation  in  an  oflicial  way  since  1845, 
when  the  railroad  seems  to  have  been  fin- 
ished, afl'ords  strong  evidence  that  this  con- 
struction accords  with  the  intent  of  the 
charter.  Aside  from  at  least  sixty  years 
of  legislative  and  executive  acquiescence  in 
reading  this  partial  exemption  as  applica- 
ble to  the  capital  stock  of  the  company, 
there  has  been  a  series  of  cases  decided  by 
the  supreme  court  of  Georgia  which  in- 
volved the  meaning  of  this  clause.  In  each 
case  the  court  has  held,  either,  that  the 
whole  of  the  capital  was  exempt,  in  what- 
ever form  invested,  or  so  much  of  the  in- 
vestment as  corresponded  in  value  to  the 
authorized  capital  stock.  Augusta  v. 
Georgia  R.  &  Bkg.  Co.  20  Ga.  651,  662,  ei 
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•eq,;  State  ▼.  Georgia  R.  k  Bkg.  Co.  54  Ga. 
423;  Goldsmith  v.  Georgia  R.  Co.  62  Ga. 
485. 

In  the  case  of  State  ▼.  Georgia  R.  &  Bkg. 
Co.  cited  above,  the  court  held  that  the 
act  of  1874,  which  sought  to  assess  an  ad 
valorem  tax  against  the  property  of  the 
railroad  company,  was  void,  as  in  viola- 
tion of  the  obligation  of  a  contract  by 
which  the  state  was  limited  to  a  tax  which 
ahould  not  exceed  1  per  cent  "on  its  eam- 
427]ing8."  *Goldsmith  V.  Georgia  R.Co.is 
relied  upon  as  overruling  the  earlier  case. 
But  this  is  a  mistake  for  more  than  one 
reason.  That  case  was  dismissed  for  want 
of  jurisdiction  over  the  subject  of  the  legal- 
ity or  illegality  of  the  tax  resisted.  Hence, 
all  that  was  said  about  the  taxability  of 
the  appellee's  property  under  this  charter 
exemption  was  obiter.  But  so  far  as  the 
question  of  the  applicability  of  this  partial 
exemption  to  the  capital  of  the  company, 
as  invested  in  its  railroad,  is  concerned,  the 
opinion  distinctly  accepts  the  former  case 
as  a  settlement  of  the  question.  Referring 
to  the  former  case,  Mr.  Justice  Bleckley 
said: 

"It  seems  to  have  been  the  purpose  of 
this  court  to  hold  in  54  Ga.  423,  that  except 
as  to  stock  issued  under  the  amendment  of 
1868,  authorizing  the  Clayton  branch,  the 
limit  put  by  the  charter  of  the  Georgia 
Railroad  &  Banking  Company  upon  the  tax- 
ing power  extends  to  all  the  capital  stock 
of  the  corporation  as  a  railroad  company, 
and  is  irrepealable.  These  questions  were 
fairly  involved  in  that  case,  and  the  ad- 
judication of  them  there  announced  ought 
to  be  accepted  as  final." 

That  Mr.  Justice  Bleckley  afterward  con- 
cluded that  the  former  case  had  not  con- 
sidered or  decided  whether  any  excess  of 
value  of  property  over  the  amount  of  the 
authorized  and  exempt  capital  would  be 
subject  to  an  ad  valorem  tax  is  true;  but 
that  does  not  detract  from  the  recognition 
of  the  former  as  an  authoritative  opinion 
upon  the  point  that  the  exemption  was  of 
the  capital  of  the  company. 

We  come  now  to  the  question  as  to 
whether  so  much  of  the  value  of  the  com- 
pany's railroad  and  appurtenances  as  ex- 
ceeds in  value  the  amount  of  the  authorized 
capital  stock,  under  the  charter  and  amend- 
ments prior  to  1863,  is  subject  to  taxation 
as  other  property  of  like  character,  under  the 
law  of  the  state.  This  value  "it  is  admitted 
exceeds  by  four  millions  of  dollars  the 
nominal  value  of  the  capital  stock  of  said 
company,"  which  excess,  it  is  further  con- 
428]  ceded,  has  been  "the  *result  of  natur- 
al increase  in  the  value  of  said  property^  and 
by  renewals,  alterations,  and  betterments! 
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of  the  same,  from  time  to  time,  by  said 
company." 

That  this  is  the  true  and  proper  method 
of  taxation,  admissible  under  the  charter 
exemption,  has  been  urged  upon  several 
grounds.  First,  it  is  said  that  this  con- 
struction was  given  this  very  charter  in 
Goldsmith  v.  Georgia  R.  Co.  heretofore 
cited,  and  the  appellants  plead  the  judg- 
ment in  that  suit  as  res  judicata.  Con- 
fessedly, if  this  is  a  good  plea,  it  mutt 
operate  not  only  for  the  purpose  for  which 
it  has  been  interposed,  but  will  be  entirely 
fatal  to  the  claim  that  the  exemption  now 
in  question  has  expired,  or  that  it  extended 
only  to  the  shares  in  the  hands  of  share- 
holders. 

The  opinion  in  that  case  does  so  oonstme 
the  exemption,  but,  as  we  have  already 
shown,  the  case  went  off  wholly  upon  tlM 
question  as  to  whether  the  trial  court  had 
any  jurisdiction  of  the  question,  and  the 
opinion,  after  construing  the  clause  here 
involved,  passed  on  to  this  matter  ns  to 
whether  the  question  could  be  made  under 
the  statutory  remedy  resorted  to  by  the 
company,  and  concluded  by  holding  that, 
whether  the  railroad  company  had  been 
taxed  illegally  or  not,  the  court  below  ought 
to  have  dismissed  the  proceeding  for  want 
of  jurisdiction,  and  that  the  remedy,  if 
any,  was  by  bill  in  equity.  Accordingly, 
the  judgment  which  the  supreme  court  en- 
tered was  one  which  reversed  the  judgment 
below,  and  directed  that  the  proceeding  be 
dismissed  for  want  of  jurisdiction.  This 
judgment  in  no  way  involved  the  construc- 
tion of  this  exemption  contract,  nor  the 
liability  of  the  Georgia  Railroad  Company 
to  taxation  upon  its  property,  or  other- 
wise, and  does  not,  therefore,  have  any  ef- 
ficacy as  an  estoppel.  There  was  therefore 
no  error  in  the  ruling  of  the  circuit  eourt 
that  this  plea  was  bad.  Upon  the  other 
hand,  when  the  plea  of  estoppel  just  dis- 
posed of  came  in,  the  complainants  amended 
their  bill  and  set  up  the  judgment  in  the 
earlier  case  of  State  v.  Georgia  R.  &  Bkg. 
Co.  supra,  *as  an  adjudication  con-  [439 
eluding  not  only  the  claim  that  the  exemp- 
tion was  only  of  the  shares  in  the  hands 
of  shareholders,  but  as  an  adverse  decision 
of  this  claim  that  only  so  much  of  the 
"investments"  of  the  company  were  exempt 
from  a  general  ad  valorem  tax  as  equalled 
in  value  the  authorized  capital  stock  of  the 
company  under  the  charter  and  amendments 
prior  to  1863. 

But  in  Georgia  R.  &  Bkg.  Co.  ▼.  Wright, 
124  Ga.  506,  53  S.  E.  251,  the  supreme  court 
of  Georgia  seems  to  have  definitely  decided 
that  a  judgment  in  a  suit  to  collect  a  tax 
assessed  for  one  year  is  not  a  bar  to  a  aiiit 
for  taxes  subsequently  assessed  for  another 
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vear,  although  the  question  decided  in  the 
first  case  is  the  same  question  upon  which 
the  second  suit  must  be  also  decided. 

This  court,  as  is  well  settled,  accords  to 
a  judgment  of  a  state  only  that  efTect  given 
to  it  by  the  court  of  the  state  in  which 
it  was  rendered.  Union  &,  Planters'  Bank  v. 
Memphis,  189  U.  S.  71,  47  L.  ed.  712,  23 
Sup.  Ct.  Rep.  604;  Covington  v.  First  Nat. 
Bank,  198  U.  8.  100,  49  L.  ed.  983,  25  Sup. 
Ct.  Rep.  562. 

We  shall  therefore  disregard  this  plea, 
and  determine  the  matter  upon  its  merits, 
giving  to  the  decision  of  the  Georgia  court 
consideration  only  as  an  authority. 

Coming,  then,  to  the  question  on  its 
merits:  Under  the  original  charter  and  cer- 
tain amendments  there  exists  to-day  an 
authorized  capital  stock  of  $4,156,000.  This 
leaves  out  of  account  a  small  increase  un- 
der a  later  act,  aggregating  440  shares, 
which  capital  is  subject  to  taxation  and  is 
not  now  in  dispute.  The  railroad  property, 
including  its  railway,  depots,  equipments, 
and  appurtenances  proper,  has  a  present 
value  of  some  four  millions  of  dollars  in 
excess  of  the  authorized  capital.  Now  the 
contention  is  that,  to  the  extent  of  this 
excess,  the  property  of  the  company  is  as- 
sessable and  taxable  as  other  property. 
There  is  not  much  to  be  gained  by  the  ref- 
erence to  Farrington  v.  Tennessee,  95  U.  S. 
687,  24  L.  ed.  560,  and  Bank  of  Commerce 
V.  Tennessee,  161  U.  S.  134,  137,  40  L.  ed. 
645,  647,  16  Sup.  Ct.  Rep.  456,  where  some- 
thing is  said  in  an  argumentative  way 
about  the  taxability  of  a  bank's  surplus 
430]  whose  capital  was  exempt.  That*might 
well  be  if  the  bank  should  choose  to  enlarge 
its  actual  capital  in  the  business  by  using 
profits  as  capital  instead  of  distributing 
them  as  profits  to  the  shareholders,  where 
the  exemption  was  of  a  specific  amount  of 
capital.  The  facts  in  this  case  are  so  dif- 
ferent from  the  case  presented  of  a  bank's 
surplus  as  to  make  the  illustration  of  little 
value,  even  if  it  were  settled  that  in  all 
cases  a  bank's  surplus  would  be  taxable 
although  its  capital  was  exempt.  We  have 
here  nothing  which  corresponds  very  closely 
to  a  bank's  surplus.  An  investment  made 
nearly  seventy-five  years  since,  of  $4,156,000, 
has  now  a  value  of  $4,000,000  in  excess  of 
that  cost.  The  property  is  the  same  prop- 
erty. The  conceded  fact  is  that  through 
renewals,  alterations,  and  betterments  made 
from  time  to  time,  and  the  natural  increase 
in  the  value  of  the  road,  this  appreciation 
has  come  about.  There  has  been  no  sug- 
gestion that  there  has  been  any  hiding  away 
of  capital  added,  by  either  new  stock,  or 
by  the  use  of  bonds  or  other  forms  of 
credit,  nor  that  the  improvements  made 
from  time  to  time,  called  "renewals^  al- 
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terations,  and  betterments,**  have  been 
other  than  the  necessities  of  an  enlarging 
business  and  the  improved  maintenance  nat- 
urally demanded.  There  is  no  suggestion 
that  there  has  been  any  bad  faith  in  cover- 
ing up  taxable  assets  under  cover  of  assets 
immune.  Mobile  &  O.  R.  Co.  v.  Tennessee, 
153  U.  S.  486,  506,  38  L.  ed.  793,  800,  14 
Sup.  Ct.  Rep.  968. 

After  all,  the  precise  question  is  whether 
the  legislative  purpose,  as  expressed,  was 
that  the  railroad  incorporated  should  pay 
no  tax  except  one  based  upon  net  profits 
of  operation,  or  was  it  the  intention  that 
a  specific  amount  of  capital  only  should  be 
so  relieved?  Undoubtedly,  the  state  did 
not  intend  that  any  other  capital  than  that 
authorized  and  invested  directly  in  this 
specific  railroad  should  be  immune.  That 
is  plain  by  the  express  limitation  of  ihe^ 
charter.  But  is  there  any  contingency  un- 
der which  this  particular  railroad  is  to  be 
subject  to  any  other  taxation  than  one 
measured  by  the  amount  of  its  net  profits  T 
The  contract,  though  one  for  a  partial  ex- 
emption from  taxation,  may  nevertheless 
be  read  *in  the  light  of  the  pur-  [4S1 
pose  sought  to  be  accomplished  and  the 
public  policy  entertained  at  the  time. 
That  is  true  of  this  as  well  as  other 
contracts;  namely,  that  the  meaning  may 
be  discovered  by  regard  ,  to  attendant 
circumstances.  That  the  intent  was  to 
exempt  a  capital  aggregating  $4,156,000, 
is,  for  the  purpose  of  the  present  question, 
the  necessary  foundation  of  the  claim  now 
being  looked  at.  That  was,  at  the  beginning, 
mere  subscribers'  promises  to  pay;  next, 
money  in  the  treasury  of  the  company. 
While  money,  the  charter  says,  it  may,  until 
needed,  be  invested  ''in  the  public  stock  of 
the  United  States  or  of  the  state  of  Georgia." 
But  this  capital  \y^8  intended  to  be  the 
only  means  by  which  this  line  of  railroad 
was  to  be  constructed  and  equipped.  Thus, 
the  original  capital  was  fixe^i  at  one  and  a 
half  million  dollars,  with  power  to  enlarge 
same,  "so  as  to  make  their  capital  adequate 
to  the  work."  This  power  of  increase  does 
not  seem  to  have  been  regarded  as  clear 
enough,  and  when  an  authorized  extension 
of  the  work  demanded  more  capital  the 
charter  was  amended  so  as  to  increase  it 
to  $4,000,000,  "to  meet  excess  of  cost  of 
road  over  present  capital."  To  insure  the 
completion  of  the  authorized  road  within 
the  limit  of  the  fixed  capital,  it  was  pro- 
vided that  the  engagements  of  the  company 
should  not  exceed  the  company's  capital, 
and  that  the  officers  and  directors  who 
should  contract  beyond  that  capital  should 
be  jointly  and  severally  liable  to  the  con- 
tractors and  to  the  corporation.  Finally, 
no  power  was  givgn  to  issue  bonds,  the  usual 
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incident  to  anj  modern  r»i1w«7  construe  In  derogation  of  the  eKemption  cootTkct 
tion.  From  the  plain  purpose  tliat  thii  'is  well  settled.  Wilmington  A  W.  [4SS 
authorized  capital  should  be  adequate  tc  R.  Co.  t.  Reid,  13  WalL  264,  20  L.  ed.  iM; 
the  conitruction  and  equipment  of  a  par  Gulf  &  B.  I.  R.  Co.  t.  Hewei^  183  U.  S.  <7, 
ticular  railrond,  it  is  plainly  inferable  thai  77,  46  L.  ed.  87,  01,  22  Sup.  Ct  Bep.  26. 
that  railroad  should  be  subject,  after  i  Included  in  the  total  mileage  owned  and 
time  of  complete  immunity,  only  to  a  ta>  operated  by  the  appellee  railroad  eompanj 
upon  the  profit  of  its  operation.  That  rail-  is  a  line  IB  miles  long,  knowa  as  the  Waah- 
road  is  the  product  of  the  investment  o<  ington  branch.  The  company  has  all  along 
the  authorized  capital,  and  is,  as  such,  aub  claimed  that  this  branch  road  waa  within 
jeet  only  to  a  tax  based  upon  ita  "net  pro-  the  partial  exemption  clause  of  its  original 
eeeds."  This  plan  of  tax  upon  net  earning!  charter,  granted  in  1833.  So  far  as  ap- 
is quite  inconnistent  with  any  other  form  pears  from  this  transcript,  this  claim  has 
432]  of  taxation,  and  is  'absolutely  inde  not  before  been  challen^,  though  no  dia- 
pendent  of  any  question  as  to  wliethcr  tli(  tinet  issue  seems  ever  to  have  been  mada 
property  thus  taxed  only  upon  its  proflta  in  respect  to  its  exclusion  by  reason  of 
should  have  a  less  or  greater  value  than  the  the  legislation  under  which  that  branch 
capital  invested,  A  tax  upon  earnings  is  a  tax  nas  acquired.  Neither  doea  the  answer 
whioh  at  last  covers  and  includes,  unless  of  the  comptroller  in  this  case  claim  or 
double  taxation  is  intended,  all  property  set  oiit  any  difTerence  between  the  tax 
necessarily  held  and  used  to  make  that  in-  exemption  applicable  to  the  other  parts  of 
come,  including  the  enjoyment  of  ita  frnn-  the  appellee's  railroad  and  this  Washing- 
chises.  It  is  not  to  be  presumed,  in  the  ton  branch,  and  the  decree  of  the  court  be- 
light  of  the  public  policy  of  the  time,  that  low  expressly  finds  that  the  original  charter 
the  state  intended  that  this  pioneer  rail-  exemption  includes  this  Washington  branch, 
road  should  be  subjected  to  any  ftrrm  of  But  the  general  denial  that  any  part  of  tb* 
taxation  of  property  which  produced  the  property  of  the  railroad  company  was  ax- 
taxable  income.  State  v.  Western  t  A-  R-  cmpt  from  ad  valorem  taxation  may  well  be 
Co.  06  Ga.  563,  667.  regarded  as  covering  the  parta  which  inaka 

We  are  tlierefore  of  opinion  that  this  up  the  whole.  To  the  decree  holding  the 
property  is  not  subject  to  any  other  metliiid  Washington  branch  exempt,  the  comptroller 
of  taxation  than  that  of  the  special  system  lios  moreover  assigned  error,  based  upon  the 
stipulated  for  by  the  contract,  and  that  the  legislation  under  which  that  branch  waa 
act  of  the  Georgia  legislature,  in  so  far  constructed.  The  right  of  exemption 
as  it  provides  for  an  ad  valorem  tax  upon  claimed  for  this  branch  was,  however,  dia- 
any  part  of  this  invested  capital  of  the  tinctly  put  in  issue  by  the  counties  of 
Georgia  Railroad  k  Ranking  Company,  does  Wilkes  and  Taliaferro,  which,  for  this  par- 
impair  the  obligation  of  the  contract.  pose,   were   allowed  to   intervene,   having  a 

Rut  it  is  said  that  the  tax,  so  far  as  im-  ilirect    interest   due   to   the   fact   that   that 

posed  upon  the  franchise  of  this  company,  tarnnch,     passing    through     those    counties, 

is   not    in   derogation   of   ttie   charier,    and  would  be  subject  to  county  taxation  if  not 

that   the   decree   below   should   be   modified  within    the    tax    exemption    clause.     Theas 

in   this  particular.  rountics  have  appealed  from  the  decree  be- 

Tf  we  are  right  in  construing  the  tax  as  low  and  assigned  error  also. 

one  upon   net  income  as  a  substitute  for  a  The  first  legislative  enactment  in  regard 

property   tax,   the   franchise   may  no   more  tf    the    construction    of     the    Washington 

be   taxed   than   any   other   property   appro-  l>ranch  road  seems  to  have  been  in  the  act 

priste  to  the  operation  of  the  road.     When  >f  1B33;  but  nothing  was  ever  done  undar 

the  state   gave   up   the   right   to   levy   and  that.    Tlie  same  may  be  said  in  reference  to 

collect  a  property  tax,  and  to  take  in  sub-  mother  act  passed  in   1836.     In  December, 

ititution  a  tax  upon  the  annus!  net  profit.  i84e,  an  act  was  passed  in  these  words: 

it  gave  up  the  right   to   Ux   the  franchise  ..-j-i.e   po^.^r   hereti.forc   granted     to    tlta 

of  the  company  as  certainly  as  it  gave  up  ^^^^^    Railroad    '4    Banking    Com-[4»4 

the  right  to  tax  Its  railroad      The  Georgia  t^,     construct     a     branch     of     their 

act  ta.xing  franchises  treatathefranch.se  as  ^^    j^    Waahington.    in    the    county    of 

property,  and  requires  that  "they  ahall  be  ^,.^          ^^                                                   ' 

returned   and   va  ued   in   the   same  wav  as  .      .         .          ...                           .  ".    . 


L'ived    and    authorized   to   be    exercised   bj 


retunied   and   valued   in   the   same  way 

returns  are  made  by  railroads  of  theii  .,  .,  ,  , 
physical  property  .  .  ."  And  that  "all  «"!  """P^y.  provided  that  the  , 
franchises  of  value  shall  be  returned  for  '*  ">"  increased  stock  of  said  compMj 
Uxation  and  taxed  as  other  propertv."  I*Z00,0M)  ■h*"  not  be  exempt  from  tax- 
That  a  law  which  imposes  a  tax  upon  the  ition  as  ia  secured  to  the  preMut  stook 
franchise  of  a  railroad  company  wlioae  Jy  the  latter  clause  of  the  16th  mo- 
property  is  exempt  from  taxation  la  a  law  .ion  of  the  charter  of  said  company,  fank 
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•hall  be  subject  to  such  tax  as  the  legis- 
lature may  hereafter  impose." 

But  this  was  a  section  in  an  act  amend- 
ing the  charter,  and  was  never  accepted. 
See  26  Ga.  661,  654.  At  the  same  legis- 
lative session,  on  February  5,  1850,  an- 
other act  was  passed  in  these  words: 

"That  [naming  incorporators]  be  and  they. 
are  hereby  authorized  to  build,  construct, 
and  keep  a  plank  or  railroad  from  the  town 
of  Washington,  in  Wilkes  county,  to  some 
point  on  the  Georgia  Railroad  k  Banking 
Company's  railroad,  and  for  that  purpose 
shall  be  authorized  to  create  and  receive  by 
subscription  a  capital  stock  not  exceeding 
$200,000,  and  shall  be  authorized  to  exer- 
cise all  the  powers  and  privileges  conferred 
by  the  act  of  the  general  assembly  passed 
in  the  year  1833,  to  incorporate  the  Georgia 
Railroad  Company,  and  shall  be  under  all 
the  liabilities  and  restrictions  therein  con- 
tained." 

So  far  as  we  can  discover,  the  only  legis- 
lative authority  for  the  construction  or 
acquirement  of  a  branch  railroad  to  Wash- 
ington, accepted  or  acted  under  by  it,  is 
found  in  the  act  of  January  21,  1852,  en- 
titled, "An  Act  to  Authorize  the  Consolida- 
tion of  the  Stocks  of  the  Georgia  Railroad 
A  Banking  Company  and  of  the  Washington 
Railroad  or  Plank  Road  Company,  Incorpo- 
rated February  the  Fifth,  Eighteen  Hundred 
and  Fifty,  and  for  Other  Purposes."  The 
1st  section  of  that  act  provides: 

"That  the  Georgia  Railroad  &  Banking 
Company  and  the  Washington  Rail  or  Plank 
Road  Company  be  authorized  and  em- 
powered to  consolidate  their  stocks,  the  said 
<jeorgia  Railroad  &  Banking  Company  issu- 
435]  ing  stocks  in  their  said  ^company  to 
"the  stockholders  of  the  Washington  Railroad 
or  Plank  Road  Company,  on  terms  of  equali- 
ty with  the  general  stockholders,  in  amount 
equal  to  the  amount  held  by  them  respective- 
ly in  the  stock  of  the  Washington  Railroad 
or  Plank  Road  Company,  and  that  the  two 
companies  aforesaid,  after  the  consolidation 
of  their  stocks,  shall  be  known  as  one 
corporate  body,  under  the  name  and  style  of 
the  Georgia  Railroad  &  Banking  Company, 
and  that  said  corporate  body  shall  be 
authorized  to  exercise  all  the  powers  and 
privileges  conferred  by  existing  laws  upon 
the  Georgia  Railroad  &  Banking  Company, 
and  be  under  all  the  liabilities  and  restric- 
tions imposed  on  the  same." 

That  this  consolidation  neither  ex- 
tinguished the  Georgia  Railroad  &  Banking 
Company,  nor  deprived  it  of  any  of  its 
powers,  privileges,  or  immunities,  is  plain. 
No  such  result  ha«  been  claimed.  Nor  is  it 
claimed  that  it  thereby  lost  any  tax  exemp- 
tion  which  it  then  had.  The  act  author- 
izing the  consolidation  is  substantially  like 
54  li.  ed. 


that  under  which  the  Central  Railroad  k 
Banking  Company  was  consolidated  with  the 
Macon  Railroad,  considered  in  Central  R. 
&  Bkg.  Co.  v.  Georgia,  92  U.  S.  005,  23  L. 
ed.  757,  where  it  was  held  that  the  tax 
exemption  which  the  Central  Railroad  had 
enjoyed  continued  after  consolidation  in 
respect  of  the  property  of  that  company,  but 
that,  as  the  Macon  company,  consolidated 
with  it,  had  no  exemption,  its  property  con- 
tinued subject  to  taxation.  That  the  Wash- 
ington Railroad  or  Plank  Road  Company 
would  go  out  of  existence  when  this  merger 
was  accomplished  is  plain;  it  was,  indeed, 
absorbed  by  the  Georgia  company.  The  pur- 
pose was  to  vest  in  the  latter  all  of  the 
rights,  powers,  and  privileges  of  the  merged 
company  without  diminishing  or  enlarging 
them.  See  what  is  said  by  Chief  Justice 
Fuller  in  commenting  upon  a  similar  merger 
in  Wilmington  k  W.  R.  Co.  v.  Alsbrook,  146 
U.  S.  279,  300,  36  L.  ed.  972,  980,  13  Sup. 
Ct.  Rep.  72. 

Did  the  Washington  Railroad,  before  con- 
solidation, possess  any  contract  tax  exemp- 
tion? 

The  claim  that  it  did  is  based  upon  the 
provision  in  the  *act  under  which  it  [486 
was  incorporated,  providing  that  it  should 
"be  authorized  to  exercise  all  the  powers  and 
privileges  conferred  by  the  act  of  the  general 
assembly,  passed  in  the  year  1833,  to  In- 
corporate the  Georgia  Railroad  Company, 
and  shall  be  under  all  the  liabilities  and  re- 
strictions  therein   contained." 

The  question,  then,  is  whether,  under  the 
power  "to  exercise  all  the  powers  and 
privileges  [italics  ours]  conferred  by"  the 
act  incorporating  the  Georgia  Railroad  Com- 
pany, the  immunity  from  any  other  tax  than 
one  based  upon  a  given  per  cent  of  annual 
net  profits  was  granted  to  that  company. 
The  affirmative  of  this  proposition  finds 
some  support  in  the  cases  of  Humphrey  v. 
Pegues,  10  Wall.  244,  21  L.  ed.  326;  Chesa- 
peake  k  0.  R.  Co.  v.  Virginia,  94  U.  S.  718, 
24  L.  ed.  310;  Southwestern  R.  Co.  v. 
Georgia,  92  U.  S.  676,  note,  23  L.  ed.  762, 
and  Tennessee  v.  Whitworth,  117  U.  S.  139, 
29  L.  ed.  833,  6  Sup.  Ct.  Rep.  649.  In  later 
cases  this  doctrine  of  a  legislative  transfer 
of  a  tax  immunity  under  the  term  fran- 
chise, powers,  estates,  or  privileges  waa 
questioned.  Thus,  in  Chesapeake  &  O.  R. 
Co.  V.  Miller,  114  U.  S.  176,  29  L.  ed.  121, 
5  Sup.  Ct.  Rep.  813,  a  tax  immunity  was 
held  not  to  pass  under  a  mortgage  fore- 
closure sale,  under  the  provision  of  a  stat- 
ute which  authorized  the  purchaser  to  be- 
come a  corporation,  and  "succeed  to  all  such 
franchises,  rights,  and  privileges"  pertain- 
ing to  the  mortgagor  company.  In  Picard 
V.  East  Tennessee,  V.  k  G.  R.  Co.  130  U.  S. 
637,  642,  32  L.  ed.  1051,  1053,  9  Sup.  Ct. 
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Rep.  640,  G42,  it  was  held  that  such  an  im- 
munity would  not  pass  to  a  purchasing 
company  under  a  decree  enforcing  a  statu- 
tory lien,  where  the  sale,  as  confirmed,  was 
of  the  "property  and  franchises"  of  the 
mortgagor  company.  In  that  case  it  was 
said: 

"It  is  true  there  are  some  cases  where  the 
term  'privih>gcs'  has  been  held  to  include  im- 
munity from  taxation,  but  that  has  general- 
ly been  where  other  provisions  of  the  act 
have  given  such  meaning  to  it.  The  later, 
and,  we  think,  the  better,  opinion,  is  that 
unless  other  provisions  remove  all  doubt  of 
the  intention  of  the  legislature  to  include 
the  immunity  in  the  term  'privileges*  it 
will  not  be  so  construed.  It  can  have  its 
full  force  by  confining  it  to  other  grants  to 
the  corporation." 

437]  *In  Wilmington  &  W.  R.  Co.  v.  Als- 
brook,  146  U.  S.  27C,  297,  36  L.  ed.  972,  979, 
13  Sup.  Ct.  Rep.  72;  Keokuk  &  W.  R.  Co.  v. 
Missouri,  152  U.  S.  301,  38  L.  ed.  450,  14 
Sup.  Ct.  Rep.  592;  and  Pha»nix  F.  &  M.  Ins. 
C^.  V.  Tennessee,  161  U.  S.  174,  40  L.  ed. 
GGO,  16  Sup.  Ct.  Rep.  471,  the  earlier  cases 
were  also  much  shaken,  so  far  as  they  tend- 
ed to  establish  that  a  tax  exemption  would 
be  transferred  by  legislative  enactment  con- 
ferring upon  one  road  the  powers  or  fran- 
chises or  privileges  of  another,  in  the 
absence  of  other  language  or  pregnant  cir- 
cumstances, showing  a  plain  intent  to  con- 
fer such  exemption. 

But  whatever  doubt  upon  this  subject 
may  have  existed  as  to  the  effect  of  the 
transfer  to  one  company  of  the  powers  and 
privileges  of  another  in  conferring  a  tax 
exemption  possessed  by  the  latter  is  set  at 
rest  by  Rochester  R.  Co.  v.  Rochester,  205 
U.  8.  236,  262,  61  L.  ed.  784,  791,  27  Sup. 
Ct.  Rep.  469,  474.  Mr.  Justice  Moody,  after 
reviewing  all  of  the  cases  referred  to  above 
and  others,  sums  the  matter  up  by  saying: 

"We  think  it  is  now  the  rule,  notwith- 
standing earlier  decisions  and  dicta  to  the 
contrary,  that  a  statute  authorizing  or 
directing  the  grant  or  transfer  of  the 
'privileges'  of  a  corporation  which  enjoys 
immunity  from  taxation  or  regulation 
should  not  be  interpreted  as  including  that 
immunity." 

There  is  an  absence  of  anything  in  the 
history  of  this  branch  railroad  which  points 
to  a  purpose  to  grant  any  exemption  from 
taxation.  Tlius,  in  the  act  of  December  20, 
1849,  reviving  the  authority  of  the  Georgia 
Railroad  &  Banking  Company  to  construct 
such  a  branch,  originally  authorized  by 
earlier  acts,  it  was  expressly  provided  that 
the  stock  to  be  issued  for  the  purpose 
"should  not  be  exempt  from  taxation,  as  is 
secured  to  the  present  stock  by  the  later 
clause  of  the  15th  section  of  the  charter  of ' 
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said  company,"  etc.  Tliis  provision  wa» 
probably  the  very  reason  why  the  Georgia 
Railroad  &  Banking  Company  did  not  ac- 
cept or  act  under  that  statute.  At  the  same 
session  of  the  legislature,  an  indejiendent 
company  was  created  to  construct  and  oper- 
ate the  same  branch  road.  Presumably 
with  the  knowledge  of  the  fact  that  the 
Georgia  Railroad  &  Banking  Company  could 
*not  itself  construct  this  road  with  [43S 
inununity  from  taxation,  this  act  authoriz- 
ing this  new  corporation  to  build  the  same 
branch,  declared  that  this  company  should  bo 
"authorized  to  exercise**  [italics  ours]  "all 
powers  and  privileges"  conferred  by  the  act 
originally  creating  the  Georgia  Railroad  & 
Banking  Company.  It  is  one  th.iig  to  have 
authority  to  "exercise"  all  the  "powers  and 
privileges"  of  another  company,  and  another 
thing  to  enjoy  an  exemption  from  taxation. 
The  "exercise**  of  the  "powers  and  privi- 
leges" of  the  company  referred  to  wa» 
reasonably  essential  to  the  construction  and 
operation  of  the  independent  railroad.  Its 
immunity  from  taxation  was  not.  See  146 
U.  S.  279,  295,  and  Merchants*  Nat.  Bank  v. 
United  States,  101  U.  S.  1,  25  L.  ed.  979. 
The  power  of  taxation  is  never  to  be  re- 
garded as  surrendered  or  bargained  away  if 
there  is  room  for  rational  doubt  as  to  the 
purpose. 

We  conclude,  therefore,  that  the  Wash- 
ington Railroad  or  Plank  Road  Company 
had  no  exemption  from  taxation  at  the  time 
this  consolidation  occurred.  That  the  con- 
solidating act  did  not  intend  to  confer  any 
immunity  from  taxation  which  did  not  then 
exist  is  plain.  The  object  was  to  vest  in 
the  Georgia  company  the  projierty  and 
franchises  and  rights  and  privileges  of  the 
Washington  company.  When  the  Georgia 
company  succeeded  to  its  property  and 
franchises,  it  did  so  subject  to  whatever 
right  the  state  had  in  the  matter  of  tax- 
ation. The  case  in  this  aspect  is  controlled 
by  Central  R.  &  Bkg.  Co.  v.  Georgia,  92  U. 
S.  605,  23  L.  ed.  757. 

The  decree  of  the  court  below  is  modified 
so  as  to  exclude  the  18  miles  constituting 
the  Washington  Branch  Railroad,  but  in 
all  other  respects  it  is  affirmed.  The  coats 
of  this  appeal  will  be  divided  between 
Wright,  Comptroller  General,  and  Um 
Georgia  Railroad  &,  Banking  Company, 

Affirmed. 


•TOXAWAY  HOTEL  COMPANY     [4St 

V. 

J.  L.  SMATHERS  k  COMPANY  et  aL 

(See  S.  C.  Reporter's  ed.  439-449.) 

Bankruptcy  —  who  may  be  involantnrf 
bankrupt  —  hotel  cf>inpany. 
A    corporation    engaged    in    conducting 

216  V.  B. 
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I    not    en^B^ 


hotels  at  various  poh 
principally  in  trading 
saitB,  BO  B8  to  be  liable  to  an  invnluntar 
adjudication  in  bankruptcy  under  the  banl 
nipt  act  of  July  1,  1S08  (30  Stat,  at  L.  64' 
chap.  641,  U.  B.  Comp.  Btat  1901,  p.  3416; 
§  4.  as  amended  by  the  act  of  February  I 
1903  (32  SUt.  at  L.  7S7,  cliap.  487,  U.  ! 
Comp.  SUt.  Supp.  190B,  p.  130B},  altboug 
it  also  maintainH  two  country  itorcB,  larg< 
In   II..   {^oii....    ..r   Tt 


!  Bankruptcy,    1.,  Id   D1 


ON  A  CERTIFICATE  from  the  Unite. 
States  Circuit  Court  of  Apgieals  fo 
tite  Fourth  Circuit  presenting  tlie  questioi 
whether  a  corporation  engaged  in  conduct 
ing  hotels  at  various  points  may  be  nd 
judicated  an  involuntary  bankrupt.  An 
swered  in  the  negative. 

Statement  by  Mr.  Justice  Imrton; 
From  the  facta  certified  it  appears  thai 
the  Toxftway  Hotel  Company  was,  in  May 
1906,  duly  incorporated  under  the  laws  ol 
Georgia.  Among  the  purparts  of  the  com 
pany,  as  stated  in  the  application  for  incor 
poratioD,  were  these:  "to  conduct  hotels  foi 
tbe  accommodation  of  the  public,  .  . 
to  keep,  manage,  conduct,  and  carry  on  the 
business  of  running  hotels,  cottages,  inns 
«nd  restaurants,  with  their  usual  and  neces- 
vary  adjuncts,  including  the  running  ol 
billiard  and  pool  roomB,  bowling  alleys,  buy- 
ing and  selling  liquors  and  tobacco  in  all 
their  forms,  conducting  and  leasing  news 
«nd  book  stands;  baths  of  all  kinds,  to  con- 
duct livery  stables,  operating  farm  and  fish 
liatcheries,  to  run  omnibuses  and  transfer 
lines,  together  with  all  other  pursuits  inci- 
dent to  the  operation  of  hotels."  The  com- 
pany acquired  and  operated  six  hotels,  sit- 
uated in  a  thinly  populated  part  of  the 
■440]  mountains  of  western 'North  Carolina, 
liaving  an  aggregate  capacity  of  7E0  guests. 
These  were  carried  on  from  March,  1005,  un- 
til October,  190B,  when  an  assignment  was 
made.  Within  four  months  after  such  as- 
signment, creditors  filed  a  petition  seek- 
ing to  adjudicate  the  corporation  a  bank- 
rupt, as  having  been  "engaged  principally" 
in  trading  and  mercantile  pursuits.  It  con- 
tested adjadication,  and  averred  that  it  was 
not   a   corporation    subject    to    involuntary 

Note.  —  As  to  what  persons  are  subject 
to  bankruptey  laws — see  note  to  Mattoon 
Nat.  Baok  ¥.  First  Nat  Bank,  42  C.  C.  A. 


proceedings,  ps  it  had  not  been  principally 
engaged  either  in  "trading"  or  "mercantile 
pursuits,"  but  was  a  hotel  company,  and,  as 
such,  was  not  one  of  the  class  of  corpora- 
tions specified  in  the  4th  section  of  the  bank- 
rupt act,  as  amended. 

The  material  facts  ss  to  the  chsracter  of 
the  business  done  by   this  corporation  ar« 

"That  the  business  done  by  the  corpo- 
ration at  these  hotels  during  the  first  sea- 
son, from  March  to  October,  10O5,  as  shown 
by  tlie  receipts,  amounted  to  $119,171.30; 
and  that  done  during  the  second  season, 
from  January  lat  to  October  1st,  lOOn,  na 
shown  by  the  receipts,  amounted  to  CI27,- 
130.01. 

"That  during  1905,  and  until  June,  1000, 
the  said  corporation  did  no  other  business 
than  conducting  hotels,  excepting  the  culti- 
vation of  a  small  farm  connected  with  one 
of  the  hotels,  for  the  purpose  of  supplying 
vegetables  and  garden  truck. 

"That  in  June,  IBOO,  said  corporation 
acquired  and  began  conducting  two  coimtry 
stores, — one  located  at  Toxatvaj  Inn  and  tiie 
other  at  Lake  Sapphire  and  Fairfield  Inn. 
Ill  these  stares  were  kept  stocks  of  general 
morcbandise,  such  ss  is  usually  carried  in 
country  stores;  to  wit,  dry  goods,  groceries, 
notions,  hats,  caps,  clothing,  a  small  assort- 
ment of  hardware,  flour,  meal,  meat,  feed, 
etc.,  the  average  value  of  each  stock  being 
from  three  to  four  thousand  dollars. 

"The  said  hotels  were  located  in  a  thinly 
settled  section  of  the  mountains  of  North 
[Carolina,  quite  a  distance  from  any  town; 
tliat  tbe  stores  furnished  the  hotels  from 
Llieir  stocks,  and  also  with  such  produce  and 
ither  things  necessary  for  'the  hotels  [441 
IS  came  into  the  stores,  and  they  also 
lold  goods  and  merchandise  to  people 
Ejenerally ;  and  also  boughb  and  mid 
lome  tan  bark.  That  from  two  thirds  to 
,hrea  fourths  of  the  goods  handled  by 
hese  stores  went  as  supplies  to  th« 
lotels  on  orders  from  the  stewards  of  the 
lotels,  nnd  the  remainder  were  sold  general- 
y,  principally  to  employees  of  the  corpora- 
ion,  and  also  to  the  people  at  large.  That 
be  business  of  the  hotels  and  the  stores  was 
:ept  without  separation  in  one  set  of  looks. 
'he  corporation  also  kept  a  bar  in  the 
'oxBway  Inn,  at  which  liquors  were  sold 
xclusively  to  the  guests,  and  had  a  number 
f  boats  and  launches  on  the  lakes  at 
'oxaway  Inn  and  at  Fairfield,  which  it 
ired  to  patrons  when  called  for. 

"That  said  corporation  employed  about 
30  persons  in  and  about  the  hotels,  and  4 
ersons  in  and  about  the  stores." 

Upon  these  facts  the  bankrupt  court 
djudicated  the  corporation  bankrupt.  An 
appeal  was  allowed  to  the  circuit  court  of 
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traders:  Livery  stable  keepers  (Re  Morton 
Boarding  Stables,  108  Fed.  791);  sanato- 
rium company  (Re  San  Gabriel  Sanatorium 
Co.  95  Fed.  271)  ;  hotels  (Re  Barton  Hotel 
Co.  12  Am.  Bankr.  Rep.  335 ) ;  real  estate 
company  (Re  Kingston  Realty  Co.  157  Fed. 
299;  Re  Troy  Steam  Laundering  Co.  132 
Fed.  266) ;  constructing  and  repairing  ves- 
sels is  a  mercantile  pursuit  (Columbia  Iron 
Works  V.  National  Lead  Co.  64  L.R.A.  646, 
62  C.  C.  A.  99,  127  Fed.  99);  mercantile 
agency  (Re  Mutual  Mercantile  Agency,  111 
Fed.  152). 

To  hold  that  a  person  or  corporation  can- 
not be  adjudged  an  involuntary  bankrupt 
when  he  or  it  were  following  two  different 
occupations,  one  included  in  the  bankruptcy 
statute  and  the  other  not,  merely  because 
the  largest  amount  of  business  was  done  in 
that  occupation  not  covered  by  the  bank- 
ruptcy statute,  would  open  wide  a  door 
through  which  any  number  of  persons  and 
corporations  might  escape  the  effect  of  the 
bankruptcy  act. 

Re  San  Gabriel  Sanatorium  Co.  95  Fed. 
274. 

The  law  is  to  be  interpreted  liberally  to 
effectuate  its  purpose;  that  is,  that  all  busi- 
ness corporations,  as  distinguished  from 
public,  quasi  public,  money  saving  or  lend- 
ing corporations,  shall  be  amenable  to  bank- 
ruptcy. 

Collier,  Bankr.  5th  ed.  p.  64. 
It  does  not  appear  in  the  record  in  this 
case,  as  certified  to  this  court,  whether  the 
debts  of  the  creditors  set  out  in  the  peti- 
tion were  debts  contracted  by  the  company 
as  a  merchant,  for  goods  sold  to  its  stores, 
or  as  a  hotel  keeper,  for  provisions  sold  it 
tor  its  hotels.  These  matters  are  important. 
Armstrong  v.  Fernandez^  208  U.  S.  324, 
530,  52  L.  ed.  514,  516,  28  Sup.  Ct.  Rep. 
419;  Olive  V.  Armour,  21  L.R.A.(NJ3.)  109, 
«3  C.  C.  A.  153,  167  Fed.  517. 


Mr.  Justice  Lurtoii,  after  stating  the 
facts,  delivered  the  opinion  of  the  court: 

The  act  of  18G7  [14  Stat,  nt  L.  517,  chap. 
170]  applied  to  "all  moneyed  business  or 
446]  commercial  'corporations  and  joint- 
stock  companies."  The  present  act  applies  on- 
ly to  such  corporations  as  are  "principally 
engaged"  in  certain  enumerated  kinds  of 
business.  That  of  inn  keeping,  though  as 
old  as  civilization,  is  not  specifically  enu- 
merated. Unless,  therefore,  a  corporation 
engaged  in  the  business  of  hotel  keeping  is 
embraced  within  one  or  the  other  of  those 
which  are  enumerated,  it  is  not  liable  to  an 
involuntary  adjudication. 

The  contention  is  that  this  was  a  corpora- 
tion principally  engaged  in  "trading"  or 
•"mercantile  pursuits." 

For  the  present  we  shall  only  deal  with 
S4  li.  ed. 


the  bare  question  as  to  whether  inn  keep- 
ing is  within  a  proper  definition  of  "trad- 
ing" or  "mercantile  pursuits."    The  keeping 
of  a  bar,  cigar  and  news  stand  are  obvious- 
ly but  ordinary  incidents  to  the  main  busi- 
ness when   conducted   within   the   inn,  and 
primarily   for   the   convenience    of    guests. 
The  maintenance  of  a  livery  and  of  small 
pleasure   boats   for   the   accommodation    of 
guests  may  also  be  accepted  as  merely  inci- 
dental to  that  class  of  hotels   called  "re- 
sorts."    The  significance  of   the  fact  that 
this  company  did,  in  addition  to  the  ordi- 
nary business  of  hotel  keeping,  engage  to  a 
certain   extent  in  an   outside    trading    or 
mercantile  business,  will  later  be  considered. 
Having  thus  narrowed  the  question,  we 
must   answer   that   a  corporation   engaged 
principally  in  running  hotels  is  not  a  corpo- 
ration engaged  principally  in  "trading"  or 
"mercantile  pursuits."    An  innkeeper  is  one 
who  maintains  a  house  for  the  entertain- 
ment of  strangers,  for  a  reasonable  compen- 
sation.    To  secure  this  compensation  he  it 
given  a  lien  upon  the  property  of  his  guests 
within   the  inn.     For  this   property   he  is 
under  liability  much  like  that  of  a  common 
carrier.     So  long  as  he  has  room,  he  must 
receive  all  who  may  apply  and  are  fit  per- 
sons. He  may  not  discriminate.  To  say  that 
he  buys  and  sells  articles  of  food  and  drink 
is    only    true    in    a    limited    sense.      Such 
articles  are  not  bought  to  be  sold,  nor  are 
they  sold  again,  as  in  ordinary  commerce. 
They  are  bought  to  be  served  as   food  or 
drink,  and  the  price   includes   *rent,  [447 
service,  heat,  light,  etc.    To  say  that  such  a 
business  is   that  of  a  "trader"   or   a   "mer- 
cantile pursuit"   is  giving  those  words  an 
elasticity  of  meaning  not  according  to  com- 
mon usage. 

Until  changed  by  a  Parliamentary 
declaration  in  1825,  act  6,  Geo.  IV.,  chap. 
16,  defining  the  persons  included  under  the 
term  "trader,"  as  used  in  the  bankrupt  and 
insolvency  acts,  it  was  held  that  an  inn- 
keeper was  not  a  tradesman.  Newton  v. 
Trigg,  1  Shower,  96;  Luton  v.  Bigg,  Skin- 
ner, 276,  291;  Willett  v.  Thomas,  2  Chitty, 
651.  ^ 

In  Luton  v.  Bigg  it  was  said  of  an  inn- 
keeper: "He  is  in  the  nature  of  a  public 
person,  and  his  house  and  occupation  a 
thing  of  necessity,  and  his  gain  does  not 
rise  from  the  victuals  which  he  sells,  but 
from  his  furniture  and  attendance." 

In  Newton  v.  Trigg,  cited  above,  it  was 
said:  "An  innkeeper  cannot  set  his  own 
prices,  but  is  bound  to  reasonable  prices.  A 
tradesman  may  sell  to  whom  he  pleases. 
An  innkeeper  cannot  refuse  his  guest. 
.  .  .  He  doth  not  get  by  buying  and 
selling.  He  gets  by  the  price  and  hire  of 
his  lodgings  [also]  by  the  profit  or  use  of 
30  661 
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his  kitchen.  The  profits  from  the  stables  do 
not  arise  from  the  hay  only,  but  from  the 
standing/' 

Congress  having  never  by  express  legis- 
lation declared  an  innkeeper  a  "trader,"  it 
must  be  presumed  to  have  used  the  word  in 
its  well-understood  public  and  judicial 
meaning,  and  cases  based  upon  a  Parlia- 
mentary meaning  are  not  in  point.  See 
Hall  V.  Ck)oley,  3  N.  Y.  Leg.  Obs.  282,  Fed. 
Cas.  No.  5,928,  and  Re  Cote,  2  Low.  Dec. 
374,  Fed.  Cas.  No.  3,267,  where  Judge 
Lowell,  referring  to  the  declaratory  act 
giving  a  list  of  occupations  which  should 
constitute  trading,  said  that  Congress  "had 
not  defined  a  tradesman,  and  the  question 
was  therefore  addressed  to  the  common 
usage  of  this  country  and  to  the  judge's 
knowledge  of  his  own  language."  He  de- 
fined a  tradesman  "as  substantially  the 
same  as  shopkeeper."  In  the  case  styled  Re 
Smith,  2  Low.  Dec.  69,  Fed.  Cas.  No.  12,- 
981,  the  same  learned  judge  adopted  the 
definition  of  Bouvier,  who  defines  a  trades- 
man as  "one  who  makes  it  his  business  to 
buy  merchandise  or  goods  or  chattels  to  sell 
448]  again  *for  the  purpose  of  making  a 
profit."  If  the  occupation  of  inn  keeping  is 
not  "trading,"  it  is  not  a  "mercantile  pur- 
suit," for  little  more  than  a  broader  signifi- 
cance can  be  given  to  that  term  than  to 
"trading."  It  is,  in  fact,  trading  in  the  larger 
sense.  "Mercantile"  is  defined  "as  having  to 
do  with  trade  or  commerce;  of  or  pertaining 
to  merchants,  or  the  trafiic  carried  on  by 
merchants"  (Century  dictionary).  To  he 
principally  engaged  in  a  mercantile  pursuit, 
one  must  be  carrying  on  commerce  in  some 
of  its  branches.  See  Re  Cameron  Town 
Mut.  F.  Lightning  ft  Windstorm  Ins.  Co.  96 
Fed.  756;  Loveland,  Bankr.  §  48;  Re  New 
York  &  W.  Water  Co.  98  Fed.  711.  The 
conclusion  we  reach  accords  with  that  an- 
nounced by  the  sixth  circuit  court  of  ap- 
peals in  Re  United  States  Hotel  Co.  68 
L.R.A.  588,  67  C.  C.  A.  153,  134  Fed.  225, 
where  the  matter  is  considered  and  the 
cases  bearing  upon  the  subject  reviewed. 

But  it  is  said  that  although  this  was  a 
hotel  company,  and  engaged  in  doing  the 
business  of  an  innkeeper,  it  was  in  fact 
principally  engaged  in  trading  and  mercan- 
tile pursuits.  If  so,  that  is  the  end  of  the 
matter;  for  liability  under  the  act  is  de- 
pendent upon  what  it  was  actually  doing 
rather  than  upon  what  it  was  organized  to 
do  or  professed  to  be  doing.  See  Friday  v. 
Hall  &  K.  Co.  just  decided.  [216  U.  8.  449, 
infra,  562,  80  Sup.  Ct.  Rep.  261.] 

It  may  have  been  engaged  in  doing  two 
distinct  kinds  of  business.  But  unless  this 
corporation  was  "engaged  principally"  in 
mercantile  pursuits,  it  was  not  amenable  to 
the  act.  "£n|^ged  principally**  are  plain 
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words  of  no  ambiguous  meaning.  They 
need  no  construction.  Amenability  to  the 
statute  must  turn  upon  the  facts  of  the  case 
where,  as  here,  the  same  corporation  waa 
engaged  in  "mercantile  pursuits"  in  addition 
to  inn  keeping.  There  is  no  way  to  settle 
whether  it  was  "engaged  principally"  ia 
the  one  or  the  other  but  by  a  comparison  of 
the  two.  When  we  do  this  it  is  easy  to 
see  that  the  mercantile  business  which  it 
did  was  of  minor  character,  and  was  large^ 
an  incident  to  the  location  of  the  hotels  of 
the  company  in  a  thinly  settled  mountain- 
ous region.  The  stores  were  country  stores, 
— that  is,  stores  dealing  in  a  *great  [449 
variety  of  ordinary  necessities.  From 
two  thirds  to  three  fourths  of  the  goods 
handled  were  used  in  the  running  of  the 
hotels,  upon  order  of  the  stewards.  Much 
of  the  remainder  were  sold  to  the  em- 
ployees, and  the  rest  to  customers  at 
large,  who  paid  in  money  or  bartered 
country  supplies  for  goods.  The  average 
stocks  carried  were  from  three  to  four 
thousand  dollars  in  value.  They  were, 
in  a  large  sense,  hotel  commissaries.  The 
business  was  done  but  for  one  season.  If 
we  compare  the  volume  of  that  done  by  the 
inn-keeping  business  proper  with  that  done 
by  the  stores,  the  minor  character  of  the 
latter  is  plain.  The  hotels  employed  130 
persons;  the  two  stores,  4.  The  receipts  of 
the  hotel  business  plus  the  mercantile  busi- 
ness— for  all  were  kept  upon  one  set  of 
books— for  the  year  1906  were  $127,136.01. 
The  receipts  for  the  previous  year,  when  no 
stores  were  operated,  were  $119,171.36. 
The  volume  of  mercantile  business  must 
have  been  small  compared  to  the  volume  of 
the  hotel  business  proper.  That  the  com- 
pany was  "engaged  principally"  in  the  hotel 
business  proper  is  plain.  It  was,  therefore, 
not  amenable  to  the  act. 

The  answer  to  the  interrogatory  of  the 
Circuit  Court  of  Appeals  must  therefore  be 
in  the  negative* 


J.  H.  FRIDAY  et  al..  Petitioners, 

V. 

HALL  &  KAUL  COMPANY. 
(See  S.  C.  Reporter's  ed.  449-466.) 

Bankruptcy  —  who  may  be  Involantary 
bankrupt  —  manufaicturing  oorpom* 
tion. 

A  corporation  whose  principal  busineei 
is  making  and  constructing  arches,  walls* 
and  abutments,  brid«^^.  huildini^,  etc.,  ont 

Note.  —  As  to  what  persons  are  subject 
to  bankruptcy  laws — see  note  to  Mattoom 
Nat  Bank  v.  First  Nat  Bank,  42  a  a  A. 
4 
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of  concrete,  fn  carrying  on  wliich  busineas 
it  buys  and  combineR  togetlier  raw  ma- 
teriala,  And  iupplies  the  necessary  labor, 
■nochinery,  and  appliancea,  ie  a  "corporation 
engaged  principaHy  in  manufacturing," 
witliin  tbe  menning  of  the  bankrupt  act  of 
July  1,  JBD8  (30  Stat,  at  L.  644,  chap.  S41, 
U.  S.  Comp.  Stat.  1901,  p.  341S],  g  4,  an 
amended  by  the  act  of  Feb.  6,  1903  (32  Stat, 
at  L.  797,  chap.  487,  U.  8.  Comp.  BUt. 
Supp.  190B,  p.  1300),  deflniiig  the  persotiB 
or  corporations  which  may  be  adjudged  in- 
voluntary bankrupts,  altbougli  such  com- 
pany makes  its  product,  and  gives  it  form 
and  ahape,  at  the  place  where  it  is  to  re- 


carrying  on  of  said  burinesa,  of  construct- 
ing and  erecting  concrete  arches,  piers,  build- 
ings, and  structures,  and  excavating  therefor 
at  sueb  time  and  place  as  its  contracts  call 
for." 


Argued   January    10,    1910.      Decided    Feb- 
ruary 2],  19J0. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
Uie  Third  Circuit  to  review  a  decree  which 
reversed  a  decree  of  the  District  Court  for 
the  Western  District  of  Pennsylvania,  ad- 
judicating a  const  ruction  company  to  be 
an  involuntary  bankrupt.  Reversed,  and 
judgment  of  the  District  Court  aHirmed. 

Bee  same  case  below,  87  C.  C.  A.  23,  168 
Fed.  693. 

Statement  by  Mr,  Justice  Lnrton; 

Tbe  Monongahela  Construction  Company, 
^  corporation  organiud  under  the  law  of 
Pennsylvania,  was,  in  an  involuntary  pro- 
(;ecding,  adjudged  a  bankrupt  in  the  district 
court  for  the  western  district  of  Pennsyl- 
■vania.  Upon  a  petition  for  review,  Bled  by 
«  judgment  creditor,  the  adjudication  was 
set  aside  upon  the  ground  that  the  construc- 
tion company  was  not  "a  corporation  en- 
gaged principally  in  manufacturing,"  as 
found  by  the  bankrupt  court.  The  opinion 
«f  the  circuit  court  of  appeals  i*  reported 
in  87  C.  C.  A.  23,  158  Fed.  693. 

From  the  agreed  statement  of  facts  it  ap- 

]st.  That  the  Uonongabela  Construction 
Company's  charter  sets  out  that  it  was  or- 
ganized "for  the  purpose  of  constructing, 
erecting,  and  repairing  railroads,  traction 
lines,  duty  incorporated,  and  streets,  roads, 
buildings,  structures,  works  or  improve- 
menta  of  public  or  private  use  or  utility." 

2d.  That  its  principal  business  had  been 
"making  and  constructing  arches,  walls,  and 
abutments,  bridges,  buildings,  etc.,  out  of 
concrete." 

3d.  Tliat,  "in  carrying  on  its  business,  it 
buys  and  combines  together  raw  materials, 
such  aa  cement,  gravel,  and  sand  in  tbe  mak- 
ing of  concrete,  and  supplies  labor,  machin- 
ery, and  appliaocea  neceatary  for  tLe  proper  ' 
14  Ih  ed. 


Mr.  Alexander  J.  Barron  argued  the 
cause,  and,  with  Mr.  Richard  A.  Ford,  filed 
a  brief  for  petitioners: 

A  corporation  engaged  in  the  erection  of 
concrete  walls,  piers,  abutments,  bridges, 
etc.,  Is,  from  tbe  very  nature  of  its  work,  of 
necessity  principally  engaged  in  manufac- 

Re  First  Nat.  Bank,  81  C,  C.  A.  S60,  162 
Fed.  04,  11  A.  &  E.  Ann.  Caa.  356;  Tide 
Water  Oil  0>.  v.  United  SUtes,  171  U.  B. 
210,  43  L.  ed.  140,  18  Sup.  Ct  Rep.  837; 
Kidd  V.  Pearson,  126  U.  6.  1,  20,  32  L.  ed. 
348,  360,  2  Inters.  Com.  Rep.  232,  0  BuV 
Ct,  Rep,  6;  Carlin  v.  Western  Assur.  Co. 
67  M<],  626,  40  Am.  Rep.  440;  "Klanufactur- 
ing  Corporation,"  Bouvier's  Law  Diet, ; 
"Manufacture,"  Anderson's  Law  Diet. ;  6 
Worda  ft  Phrases,  4347;  Webster  (1001); 
Worcester;  Taylor  ft  Thompson,  Treatise 
on  Cement,  chap.  1 ;  Rice,  Concrete,  chap. 
1 ;  Reinforced  Concrete,  Taylor,  Stone  Maga- 
sine,  February  1,  1009,  p.  403. 

The  bankruptcy  act  is  not  limited  to 
those  merely  engaged  in  manufacturing  com* 
modi  ties. 

Re  Church  Constr.  Co.  167  Fed.  298; 
Re  Rutland  Realty  Co.  157  Fed.  296. 

Construction  companies  are  not  necetia- 
rily  excluded  from  the  operation  of  tha 
bankruptcy  act- 
Re  Garrison,  S  Ben,  430,  Fed.  Caa  No. 
6,264,  7  Nat.  Bankr.  Reg.  287;  People  ex  rel. 
Eastern  Bermudei  Asphalt  Paving  Co.  v. 
Morgan,  61  App.  Div.  373,  70  N.  Y.  Supp. 
516;  Com.  V.  Keystone  Bridge  Co.  166  Pa. 
BOO,  27  Atl.  1;  Com.  v.  Pittsburgh  Bridge 
Co.  166  Pa.  607,  27  Atl,  4. 

The  act  of  1898,  |  4,  and  ita  amendment, 
should   receive  a  liiieral  construction. 

Be  Riggs,  214  U.  S.  9,  63  lu  ed.  887,  W 
Sup.  Ct.  Rep.  608. 

Where  Congress  enaeta  legislation  con* 
taining  words  or  phrases  which  have  been 
judicially  construed  under  other  act*  upon 
the  same  subject,  it  is  presumed  to  know 
of  such  construction,  and  to  have  adopted 
the  construction  of  such  words  and  pbraae* 
previously  made. 

United  States  v,  (Precede  Hermanos  j 
Compaflia,  209  U.  S.  337,  33B,  62  L.  ed.  821, 
822,  28  Sup.  Ct.  Rep.  632;  United  SUt«a  t. 
O.  Fallc  ft  Bro.  204  U,  S,  143,  162,  61  L.  ed. 
414,  27  Sup.  Ct.  Hep.  191;  The  Devon- 
shire, 8  Bawy.  209,  13  Fed.  39. 
Acta  of  Congrea*  ahanld  be  eonatrned  in 
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yiew  of  the  history  and  circumstances  sur- 
rounding their  enactment. 

Piatt  V.  Union  P.  R.  Co.  99  U.  8.  48,  62, 
25  L.  ed.  424,  428;  United  States  v.  Laws, 
163  U.  S.  258,  262,  264,  41  L.  ed.  151,  153, 
154,  16  Sup.  Ct  Rep.  998;  Mobile  &  O.  R. 
Co.  V.  Tennessee,  153  U.  S.  486,  502,  38  L. 
ed.  703,  709,  14  Sup.  Ct  Rep.  968;  Church 
of  tlie  Holy  Trinity  v.  United  SUtes,  143 
U.  8.  457,  463,  36  L.  ed.  226,  229,  12  Sup. 
Ct  Rep.  511;  Bend  v.  Hoyt,  13  Pet  273,  10 
L.  ed.  159. 

In  order  to  determine  the  purpose  of  Con- 
gress, earlier  legislation  upon  the  same  sub- 
ject may  be  examined  to  arrive  at  a  proper 
interpretation  of  a  given  act. 

Lawrence  v.  Allen,  7  How.  785,  792,  793, 
12  L.  ed.  914,  016,  917;  Re  Morton  Board- 
ing Stables,  108  Fed.  794. 

The  legislative  intent  prevails  oyer  the 
ilrict  wording  of  the  statute. 

Church  of  the  Holy  Trinity  y.  United 
States,  143  U.  S.  457,  36  L.  ed.  226,  12  Sup. 
Ct  Rep.  511;  Gates  y.  First  Nat  Bank, 
100  U.  S.  239,  244,  25  L.  ed.  580,  582; 
Wheeler  y.  McCormick,  8  Blatchf.  276,  Fed. 
Cas.  No.  17,498. 

The  history  of  bankruptcy  legislation  prior 
to  1898,  and  the  decisions  of  the  courts,  show 
that  it  had  been  the  settled  policy  to  make 
amenable  to  the  provisions  of  the  bank- 
ruptcy law  all  persons  who  were  engaged  in 
trading  or  purchasing  supplies  on  credit 

Re  Garrison,  supra;  Re  Gdell,  9  Ben.  209, 
Fed.  Cas.  No.  10,426,  17  Nat.  Bankr.  Reg. 
73;  Lcidigh  Carriage  Co.  v.  Stengel,  37  C. 
€.  A.  210,  95  Fed.  647;  Re  Mathews  Consol. 
Slate  Co.  144  Fed.  724;  Collier,  Bankr.  6th 
ed.  p.  71. 

The  question  as  to  what  a  corporation  is 
"principally"  engaged  in  is  to  be  determined 
upon  the  consideration  of  what  the  corpo- 
ration actually  does,  rather  than  what  it 
is  authorized  to  do. 

Columbia  Ironworks  y.  National  Lead  Co. 
64  L.R.A.  645,  62  C.  C.  A.  99,  127  Fed.  101; 
Re  San  Gabriel  Sanatorium  Co.  95  Fed.  271 ; 
Re  Toledo  Portland  Cement  Co.  156  Fed.  83. 

Mr.  George  Ij.  Roberts  argued  the  cause, 
and,  with  Mr.  Eugene  H.  Baird,  filed  a 
brief  for  respondent: 

Manufacturing,  in  the  ordinary  accepta- 
tion of  the  term,  means  the  making  of  ar- 
ticles or  commodities  that  can  be  transport- 
ed or  sold  at  some  other  place  than  that 
where  they  are  made. 

Loveland,  Bankr.  p.  147. 

The  accepted  and  popular  meaning  of  the 
term  "manufacture"  is  applied  to  goods  and 
wares  that  are  capable  of  being  made  and 
transported  and  sold  in  places  other  than 
those  of  their  manufacture.  In  no  defini- 
tion given  by  sny  lexicographer  is  the  term 
5M 


"manufacturer"  applied  to  one  engaged  in 
the  production  or  construction  of  an  article 
which  must  be  afiixed  to  the  realty,  and 
whose  use  »nd  value  is  destroyed  the  mo- 
ment it  is  detached  from  the  real  estate  to 
which  it  is  affixed. 

Webster,  Diet.;  Worcester,  Diet.;  Univer- 
sal Diet;  Standard  Diet.  See  also  Re  Key- 
stone Coal  Co.  109  Fed.  872;  Columbia 
Ironworks  y.  National  I^ad  Co.  64  I^R.A. 
645,  62  C.  C.  A.  99,  127  Fed.  99;  Butt  y. 
C.  F.  MacXichol  Constr.  Co.  72  C.  C.  A.  252, 
140  Fed.  840. 

Debates  in  Congress  are  not  to  be  consid- 
ered in  the  construction  of  acts  passed  by 
it. 

United  States  y.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540. 

Where  the  language  of  a  statute  is  trans- 
parent, and  its  meaning  clear,  there  is  no 
room  for  the  office  of  construction.  There 
should  be  no  construction  where  there  is 
nothing  to  construe. 

United  States  v.  Wiltberger,  5  Wheat,  93, 
6  L.  ed.  42;  The  Cherokee  Tobacco  (Bou- 
dinot  y.  United  SUtes)  11  Wall.  621,  20  L. 
ed.  229;  United  States  y.  Temple,  105  U.  & 
97,  26  L.  ed.  967. 

Mr.  Justice  Lnrton,  after  stating  the 
facts  as  above,  delivered  the  opinion  of  the 
court: 

Section  4  of  the  bankrupt  act,  as  amended 
by  the  act  of  February  5,  1903  [32  Stat,  at 
L.  797,  chap.  487,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1309],  reads  thus: 

"Any  natural  person,  except  a  wage 
earner,  or  a  person  engaged  chiefiy  in  farm- 
ing or  the  tillage  of  the  soil,  any  unincorpo- 
rated company,  and  any  corporation  engaged 
principally  in  manufacturing,  tradings 
printing,  publishing,  mining  or  mercantile 
pursuits,  owing  debts  to  the  amount  of  ona 
thousand  dollars  or  oyer,  may  be  adjudged 
an  involuntary  bankrupt  upon  default  or 
an  impartial  trial,  and  shall  be  subject  to 
the  provisions  and  entitled  to  the  benefits  of 
this  act.  Private  bankers,  but  not  national 
banks  or  banks  incorporated  under  state  or 
territorial  laws,  may  be  adjudged  inyolun- 
tary  bankrupts." 

The  single  question  is  whether  tlie  Monon- 
gahela  Construction  Company,  upon  the 
facts  stated  above,  was  a  corporation  prin- 
cipally engaged  in  the  business  of  "manufac- 
turing," within  the  meaning  of  the  act.  II 
it  was,  the  adjudication  should  stand. 

The  corporate  powers  of  the  company  were 
very  broad.  It  *iB  possible  that  it  might  [464 
have  so  limited  its  functions  as  not  to  have 
come  under  any  reasonable  definition  of 
manufacturing;  but  at  last  the  question  of 
whether  it  was  principally  engaged  in  manti* 
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faeturing  must  turn  more  upon  what  it  was 
actually  doing  than  upon  what  it  was  au- 
thorized to  do. 

It  must  be  conceded  that  the  word  "manu- 
facturing/' as  used  in  the  bankrupt  act,  has 
no  definite  legislative  meaning  by  reason  of 
adoption  from  other  bankrupt  acts,  as  is 
the  case  with  the  words  "trader"  or  "trad- 
ing," and  perhaps  other  words  with  well- 
understood  common-law  meanings. 

Though  British  bankrupt  acts  were  in 
existence  from  the  time  of  Henry  VIII. ;  they 
applied  only  to  "traders"  until  1860,  when 
they  were  extended  to  other  persons.  Our 
own  original  act,  that  of  1800  [2  Stat  at  L. 

19,  chap.  19],  applied  only  to  traders,  bank- 
ers, brokers,  and  underwriters.  The  act  of 
1841  [5  Stat,  at  L.  440,  chap.  9]  added 
"merchants."  The  act  of  1SC7  [14  Stat,  at 
L.  617,  chap.  176]  extended  practically  to 
all  persons  and  corporations.  Tliat  of  1898 
[30  Stat,  at  L.  544,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3418]  limited  the  wide  appli- 
cation of  the  act  of  1867  to  the  class  of  busi- 
ness corporations  enumerated.  Thus  it  is 
that  the  words  "manufacture"  and  "manu- 
facturing" have  no  meaning  derived  from 
adjudications  of  any  former  law. 

Undoubtedly  Congress  intended  that  that 
class  of  business  corporations  engaged  in 
any  class  of  manufacturing,  as  its  principal 
business,  and  not  as  a  more  minor  incident 
to  some  larger  work,  should  be  subject  to 
the  law;  and  this  intention  should  be  re- 
garded by  giving 'to  doubtful  words  and 
terms  a  liberal  rather  than  a  narrow  mean- 
ing. "Manufacturing"  has  no  technical 
meaning.  It  is  not  limited  by  the  means 
used  in  making,  nor  by  the  kind  of  product 
produced.    In  Kidd  v.  Pearson,  128  U.  S.  1, 

20,  32  L.  ed.  346,  350,  2  Inters.  Com.  Rep. 
232,  9  Sup.  Ct.  Rep.  6,  Mr.  Justice  Lamar 
Raid  that  "manufacture  is  transformation, — 
the  fashioning  of  raw  materials  into  a 
change  of  form  for  use." 

In  Tide  Water  Oil  Co.  v.  United  States, 
171  U.  S.  210,  216,  43  L.  ed.  130,  140,  18 
Sup.  Ct.  Rep.  837,  Mr.  Justice  Brown,  re- 
ferring to  the  expansion  of  tlie  nicaninj?  of 
the  word  '"manufacture,"  said  that  *'the 
word  is  now  ordinarily  uaod  to  denote  an 
article  upon  the  material  of  whicli  labor  has 
been  expended  to  make  the  finislied  product." 
455]  'Concrete  is  an  artificial  stone.  It  is 
a  product  resulting  from  a  conil)i nation  of 
sand  or  gravel  or  broken  bits  of  limestone, 
with  water  and  cement;  a  combination 
which  requires  ordinarily  the  use  of  both 
skill  and  machinery.  It  is  not  denied  that 
if  concrete  in  a  shape  adapted  to  use  and 
in  finished  form  is  supplied  to  others  for 
the  making  of  a  house,  bridge,  pier,  arch,  or 
abutment,  that  the  corporation  making  such 
blocks  or  shapes  would  be,  in  the  most 
64  li.  ed. 


narrow  sense,  one  engaged  in  manafacture. 
But  it  is  urged  that  this  corporation  made 
these  blocks  or  shapes  at  the  place  where 
used;  and  that,  as  finished,  they  became  a 
part  of  a  principal  structure  and  affixed  to 
the  realty;  and  that  therefore  they  were  not 
engaged  in  manufacturing,  which,  say  coun- 
sel, is  a  business  confined  to  those  who  make 
articles  which  may  be  "transported  and  sold 
at  some  other  place  than  that  where  made." 

The  production  of  concrete  arches  or  piers 
or  abutments  is  the  result  of  successive 
steps.  The  combination  of  raw  material — 
the  sand,  the  limestone,  the  cement,  and  the 
water — produced  a  product  which  undoubt- 
edlv  was  "manufactured."  This  concrete 
had  then  to  be  given  shape.  That  required 
the  manufacture  of  moulds,  which  remain  in 
place  until  hardening  occurs.  If  the  con- 
crete is  reinforced,  as  is  the  case  where 
great  strength  is  required,  then  the  adjust- 
ment of  the  bars  of  steel  within  the  moulds 
was  another  step.  Do  all  of  these  steps, 
each  a  step  in  "manufacturing,"  cease  to  be 
"manufacturing"  because  the  moulds  into 
which  the  concrete  is  poured,  when  in  a 
fiuid  state,  are  upon  the  spot  where  the 
finished  product  is  to  remain?  That  the 
operation  of  making  and  shaping  the  con- 
crete is  done  at  the  place  used  seems  rather 
a  matter  of  convenience,  due  to  the  quiek 
liardening  in  moulds  and  difficulties  of 
transportation.  But,  as  we  may  take  notice,, 
the  operation  which,  in  the  end,  is  to  pro- 
duce an  arch  or  abutment  or  pier  or  house, 
is  not  necessarily  a  single  operation,  but  one 
of  successive  re])etitions  of  the  process.  The 
business  is  not  identical  with  that  of  a  mere 
luiildor  or  constructor  who  puts  together 
the  brick  or  stone  or  wood  or  *iron,  as  [450 
finished  by  another.  If  the  buihler  made  his 
brick,  sliaped  his  timbers,  and  joined  them 
all  togctlier,  he  would  plainly  be  a  manu- 
facturer as  well  as  a  builder;  and  if  the  for* 
mer  was  the  principal  part  of  the  business, 
he  would  be  within  the  definition  of  the 
bankrupt  act.  To  say  that  one  who  niakes^ 
and  then  gives  form  and  sha|)e  to  the  prod- 
uct made,  is  not  engaged  in  manufactur- 
ing boon  use  he  makes  his  product  and  gives 
it  form  and  shape  in  the  place  where  it  is 
to  remain,  is  too  narrow  a  construction. 

In  a  case  styled  Re  First  Nat.  Bank,  81 
(\  C.  A.  2G0,  152  Fed.  64,  11  A.  &  E.  Ann. 
(as.  355,  the  circuit  court  of  appeals  for 
the  eiglith  circuit,  in  an  opinion  by  San- 
l)orn.  Circuit  Judge,  sustained  an  adjudi- 
cation of  bankruptcy  against  a  precisely 
similar  corporation. 

In  Columbia  Ironworks  v.  National  Lead 
Co.  04  L.R.A.  045,  62  C.  C.  A.  99,  127  Fed. 
90,  the  sixth  circuit  court  of  api^eals  ad- 
judged that  a  corporation  ongngcd  principal- 
ly in  the  business  of  building  and  repairing 

56& 


456 


SUPREACE  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tebm, 


large  steel  ships  for  sale  and  upon  order, 
who  prepared  and  gave  shape  to  much  of 
the  raw  material,  was  engaged  in  manufac- 
turing. 

The  judgment  of  the  Circuit  Court  of 
Appeals  must  be  reversed  and  that  of  the 
District  Court  affirmed. 


SIIJ^S  PICKETT,  Plff.  in  Err., 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  45C-4G2.) 

Federal  courts  —  Jiirlsillction  —  crime 
on  Indian  reservation  within  terri- 
tory. 

1.  The  murder  of  one  negro  by  another 
within  the  limits  of  an  Indian  reservation 
in  a  territory  is  committed  within  a  place 
or  district  under  the  exclusive  jurisdiction 
of  the  United  States,  within  the  meanini^  of 
U.  S.  Rev.  Stat.  §  6339,  U.  S.  Comp.  Stat. 
1901,  p.  3627,  defining  and  punishing  the 
crime  of  murder,  as  amended  by  tiie  act  of 
January  15,  1897  (29  Stat,  at  L.  487,  chap. 
29,  U.  S.  Comp.  Stat.  1901,  p.  3020),  and 
extended  by  §  2145  to  the  Indian  country, 
when  not  within  the  exceptions  made  by 
§  2146,  which,  by  reason  of  the  race  of  the 
accused  and  deceased,  do  not  apply. 

(For  other  cases,  see  Courts,  1450-1467,  in 
Dlfirest  Sup.  Ct.  1908.1 

Federal  courts  ^Jurisdiction  — effect  of 
admission  of  state. 

2.  The  murder  of  one  negro  by  another 
within  the  limits  of  the  Osage  Indian  reser- 
vation subsequent  to  the  Oklahoma  en- 
abling act  of  June  16,  1906  (34  Stat,  at  L. 
267,  chap.  3335),  but  prior  to  the  admis- 
sion of  that  state  into  the  Union,  is  justi- 
ciable, after  such  admission,  in  the  district 
court  of  the  United  States  for  tiie  western 
district  of  Oklahoma,  under  §  14  of  that 
act  (34  Stat,  at  L.  275  [U.  S.  Comp.  Stat. 
iSupp.  1900,  p.  155] ) ,  providing  for  the  trans- 
fer of  jurisdiction  in  respect  of  all  crimes 
against  the  United  States  to  the  Federal 
courts  therein  provided. 

(For  other  coses,  see  Courts,  III.  b.,  in  Di- 
gest  Sup.    Ct.    1008.1 

Federal  courts  — Jurisdiction —effect  of 
admission  of  state. 

3.  Crimes  and  offenses  committed  before 
and  after  the  admission  of  Oklahoma  into 
the  Union,  and  not  those  committed  before 
and  after  the  passage  of  the  enabling  act  of 
June  16,  1906,  must  be  deemed  meant  by 
the  provision  of  §  14  of  that  act  (34  Stat,  at 
L.  275   [U.  S.  Comp.  Stat.  Supp.   1909,  p. 

Note.  —  On  jurisdiction  to  punish  crimes 
committed  by  or  ap'ainst  Indians — see  note 
to  State  v.  Campbell,  21  L.R.A.  169. 

On  review  of  discretionary  action  below — 
see  note  to  Barrow  v.  Hill,  14  L.  ed.  U.  S. 
48. 

On  necessity  of  bill  of  exceptions — see 
note  to  Parka  v.  Turner,  13  L.  ed.  U.  S.  883. 
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155]),  for  the  transfer  of  jurisdiction  in  re- 
spect of  all  crimes  against  the  United  States 
to  the  Federal  courts  therein  provided,  since 
otherwise  there  would  be  an  indefinite  period 
between  the  date  of  the  enabling  act  and  the 
admission  of  the  state,  during  which  such 
crimes  might  go  unpunished. 

[For  other  coses,  see  Courts,   III.   b..  in   Di- 
gest  Sup.   Ct.    1908.] 

Appeal  —  discretionary  matters  ^  new 

trial. 

4.  The  granting  or  denying  of  a  new  trial 
is  a  matter  not  assignable  as  error. 

[For  other  cnsos.  see  Apncnl  niicl  Krror,  4470- 
4492,  iu   DiKcst  Sup.  Ct.   1908.] 

Appeal  —  discretionary   mutters  ^  con- 
tinuance. 

5.  The  refusal  of  a  continuance  will  not 
be  disturbed  by  an  appellate  court  when  the 
absence  of  any  bill  of  exceptions  in  the  rec- 
ord prevents  any  showing  of  abuse. 

[For  other  cnKes.  sec  Appeal  nud  Krror,  4405- 
4412,  in  Di^a>8t  Sup.  Ct.  1908.] 

Appeal  —  question  not  raised  below  ^ 

suniciency  of  Indictment. 

6.  Objections  to  the  sufficiency  of  an  In- 
dictment cannot  first  be  raised  upon  writ 
of  error. 

[For  other  cases,  see  Appeal  and  Error,  VII. 
j,  4.  in   Digest   Sup.   Ct.   1908.] 

Appeal  — necessity  of  bill  of  exceptions 

—  matters  as  to  evidence. 

7.  Assignments  of  error  in  admitting  or 
rejecting  evidence  cannot  be  considered  on 
writ  of  error,  where  no  bill  of  exceptions 
has  been  taken. 

[For  other  onsen,  see  Appeal  siid  Error,  3440- 
3452,  iu  Di(;est  Sup.  Ct.  19o8.1 

[No.  270.] 

Submitted  January  3,  1910.     Decided  Feb- 
ruary 21,  1910. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Oklahoma  to  review  a  conviction  of  mur- 
der.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

No  appearance  for  plaintiff  in  error. 

Assistant  Attorney  General  Harr  submit- 
ted the  cause  for  defendant  in  error: 

This  offense  was  committed  during  the 
period  of  transition  from  territorial  to  state 
government  in  Oklahoma.  It  was  an  ofTense 
in  violation  of  a  general  law  of  the  United 
States,  applicable  to  such  crimes  by  other 
than  Indians  or  against  Indians,  committed 
in  the  Indian  country  within  the  limits  of  a 
territory;  and,  had  no  steps  to  form  a  state 
government  been  taken,  it  would  have  been 
cognizable  in  a  district  court  of  the  terri- 
tory, sitting  as  a  court  of  the  United  States. 

Re  Wilson,  140  U.  S.  575,  33  L.  ed.  513, 
11  Sup.  Ct.  Rep.  870;  Brown  ▼.  United 
States,  77  C.  C.  A.  173,  146  Fed.  975;  Herd 
V.  United  States.  13  Okla.  512,  75  Tac.  291; 
Goodson  V.  United  States,  7  Okla.  117,  54 
Pac  423. 

21«  17.  S. 
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The  offense  was  committed  in  a  place  with- 
in the  exclusive  jurisdiction  of  the  United 
States,  in  violation  of  a  general  Federal 
statute,  as  well  as  in  the  Indian  country. 
In  a  state,  under  such  circumstances,  it 
would  have  been  a  subject  of  Federal  juris- 
diction. The  offense,  therefore,  is  one  juris- 
diction of  which  Congress  could  and  should 
have  transferred  to  the  Federal  courts  in 
the  new  state. 

Forsyth  ▼.  United  States,  9  How.  571,  33 
L  ed.  262;  Ck>ok  v.  United  States,  138  U.  S. 
157,  34  L.  ed.  906,  11  Sup.  Ct.  Rep.  208; 
Koenigsberger  y.  Richmond  Silver  Min.  Co. 
158  U.  S.  41,  39  L.  ed.  889,  15  Sup.  Ct.  Rep. 
751;  United  States  v.  Baum,  74  Fed.  43. 

Any  change  in  tlie  status  of  the  Osage 
Reservation  consequent  upon  tlie  admission 
of  the  state  has  no  effect  upon  the  jurisdic- 
tion of  the  United  States  courts  over  an  of- 
fense committed  when  tlie  reservation  was 
Indian  country,  and  under  the  exclusive  ju- 
risdiction of  the  United  States. 

United  States  v.  Baum,  supra;  Great 
Northern  R.  Co.  v.  United  States,  208  U.  S. 
452,  52  L.  ed.  567,  28  Sup.  Ct.  Rep.  313; 
United  States  v.  New  York  C.  &  H.  R.  R. 
Co.  153  Fed.  630. 

The  overruling  of  a  motion  for  a  new  trial 
ii  not  reviewable  by  an  appellate  court. 

Wheeler  v.  United  States,  159  U.  S.  623, 
40  L.  ed.  244,  16  Sup.  Ct.  Rep.  93;  Bucklin 
V.  United  States,  159  U.  S.  682,  40  L.  ed. 
305,  16  Sup.  Ct.  Rep.  182. 

The  second  assignment  of  error  Is  objec- 
tionable in  that  it  alle^^es  two  separate  er- 
rors, and  does  not  comply  with  the  require- 
ment that  each  error  assigned  must  be  set 
out  "separately  and  specifically." 

Turnbull  ▼.  Payson,  95  U.  S.  418,  420, 
24  L.  ed.  437,  438. 

It  first  alleges  that  the  defendant  object- 
ed to  being  tried  at  Oklahoma  City  for  an 
offense  committed  in  the  0»&»e  Reservation. 
^0  such  objection  appears  in  the  record  and 
Would  be  without  merit  if  properly  pre- 
sented. 

Cook  ▼.  United  States,  138  U.  S.  157,  34 
L.  ed.  906,  11  Sup.  Ct.  Rep.  268. 

The  action  of  the  trial  court  upon  an  ap- 
plication for  a  continuance  is  purely  a  mat- 
^  of  discretion,  and  not  subject  to  review 
*^  this  court  unless  it  be  clearly  shown  that 
*^ch  discretion  has  been  abused. 

Isaacs  V.  United  States,  169  U.  S.  487, 489, 
*0  L.  ed.  229,  230,  16  Sup.  Ct.  Rep.  51. 

An  assignment  of  errors  cannot  be  availed 
^  to  import  questions   into   a  case  which 
^^  record  does  not  show  were  raised  and 
PMsed  on  in  the  court  below. 

Missouri  P.  R.  Co.  v.  Fitzgerald,  160  U. 
8.  656,  576,  40  L.  ed.  536,  540,  16  Sup.  Ct. 
Hep.  380;  Harkrader  v.  Wadley,  172  U.  S. 
148,  43  L.  ed.  399,  19  Sup.  Ct  Rep.  119; 
tl  L.  ed. 


Metropolitan  R.  Co.  y.  District  of  Columbia 
(Metropolitan  R.  Co.  v.  Macfarland)  195 
U.  S.  322,  49  L.  ed.  219,  25  Sup.  Ct.  Rep.  28. 

The  overruling  of  the  motion  in  arrest 
of  judgment,  the  subject  of  the  eleventh  as- 
signment, is  a  matter  resting  in  the  discre- 
tion of  the  lower  court,  and  not  subject  to 
review  here. 

Canal  A  C.  Street  R.  Co.  ▼.  Hart,  114  U. 
S.  654,  660,  29  L.  ed.  226,  228,  5  Sup.  a. 
Rep.  1127. 

Mr.  Justice  Iiurton  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  the  United  States  for 
the  western  district  of  Oklahoma,  upon  a 
conviction  in  a  capital  case,  sued  out  by 
the  plaintiff  in  error,  the  defendant  be- 
low, by  authority  of  the  6th  section  of  the 
net  of  March  3,  1891  (26  Stat,  at  L.  826, 
827,  chap.  517,  U.  S.  Comp.  Stat.  1901,  p. 
549). 

The  plaintiff  in  error,  Silas  Pickett,  a 
negro,  was  indicted  in  the  district  court  of 
the  United  States  for  the  western  district 
of  Oklahoma  for  the  murder  of  a  negro 
known  as  Walter  the  Kid,  within  the  limits 
of  the  Osage  Indian  Reservation.  The  in- 
dictment was  remitted  to  the  circuit  court 
for  the  same  'district,  as  required  [458 
by  §  1039,  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  723).  This  mur- 
der was  charged  as  having  been  com- 
mitted on  October  14,  1007.  The  state  of 
Oklahoma  was  admitted  to  the  Union 
on  November  16,  1907.  The  offense  was, 
therefore,  committed  before  its  admission 
as  a  state,  and  for  that  offense  the  plain- 
tiff in  error  was,  after  such  admission, 
both  indicted  and  convicted  in  a  court  of 
the  United  States  for  the  western  district 
of  Oklahoma, — the  Osage  Indian  Reserva- 
tion being  within  that  district.  The 
jurisdiction  of  the  court  was  challenged  by 
motion  to  quash,  by  demurrer,  and  by 
motion  in  arrest  of  judgment.  Of  course, 
if  the  offense  was  not  one  against  the  United 
States,  or  not  committed  within  the  terri- 
torial jurisdiction  of  the  district  court  for 
the  western  district  of  Oklahoma,  the  in- 
dictment would  be  had.  and  the  court  which 
tried  and  convicted  the  plaintiff  in  error, 
without  jurisdiction.  But  the  crime  charged 
in  this  indictment  wns  one  against  the 
United  States.  By  §  6339  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  lOOl,  p.  3627), 
as  amended  by  the  act  of  January  15,  1807 
(20  Stat,  at  L.  487,  chap.  29,  U.  S.  Comp. 
Stat.  1901,  p.  3620),  the  crime  of  murder, 
when  committed  within  any  *'place  or  dis- 
trict or  country  under  the  exclusive  juris- 
diction of  the  I'nited  States,"  is  defined 
and      the      punishment      provided.      This 
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general  law  was,  by  §  2145,  Rev.  Stat.,  ex- 
tended "to  the  Indian  country,"  when  not 
within  one  or  the  other  of  the  exceptions  of 
§  214C. 

The  averments  of  the  indictment  make  it 
plain  that  tiic  crime  charged  was  committed 
witiiin  a  "place  or  district"  at  that  time 
exclusively  under  the  jurisdiction  of  the 
United  States,  being  Indian  country,  not 
within  any  state.  As  it  also  averred  that 
the  plaintiff  in  error  was  a  nogro,  and  not 
an  Indian,  and  the  person  (»Iain  a  negro, 
and  not  an  Indian,  the  exceptions  made  by 
§  2145,  Rev.  Stat.,  do  not  apply. 

The  crime  was  charged  to  have  been  com- 
mitted on  October  14,  1907, — a  date  subse- 
quent to  the  enabling  act  of  June  IG,  190G 
[34  Stat,  at  L.  2G7,  chap.  3335],  under 
which,  on  November  20,  1907,  Oklahoma  was 
admitted  to  the  Union. 

The  juriiSdiction  of  the  district  court  of 
the  United  States,  exercised  in  respect  to 
the  indictment  and  trial  of  this  plaintilT 
459]  'in  error,  depends  upon  the  pro- 
visions of  that  enabling  act.  Such  a 
crime  might  have  been  prosecuted  in 
the  territorial  court  for  the  proper  dis- 
trict of  the  territory,  sitting  as  a  court 
of  the  United  States,  and  administering 
the  law  of  the  United  States  in  the 
exercise  of  its  jurisdiction  conferred  by 
Congress.  Ex  parte  Crow  Dog  (Ex  parte 
Kang-Oi  Shun-Ca)  109  U.  S.  566,  27  L.  ed. 
1030,  3  Sup.  Ct.  Rep.  396;  Brown  v.  United 
States,  77  C.  C.  A.  173,  146  Fed.  975.  But 
the  function  and  jurisdiction  of  such  terri- 
torial courts  would  naturally  terminate 
upon  the  territory  becoming  a  state,  and 
therefore  render  necessary  some  provision 
for  the  transfer  of  pending  business  and 
jurisdiction  in  respect  of  local  matters  to 
Ktato  courts,  and  of  civil  and  criminal  bu^^i- 
ness  and  jurisdiction  arising  under  the  laws 
of  the  I'nited  States  to  courts  of  tlie  United 
^State8  when  thev  should  come  into  exist- 
ence.  Forsyth  v.  United  States,  9  IIow.  671, 
.170,  13  L.  ed.  202,  204. 

It  was  therefore  altogether  competent  for 
Congress  to  provide,  as  it  did  in  the  14tli 
section  of  this  enabling  act,  for  the  transfer 
of  jurisdiction  in  respect  of  all  crimes 
against  the  United  States — for  the  act  must 
be  read  as  applying  to  crimes  under  the 
general  criminal  law  of  the  United  States, — 
to  the  Federal  courts  provided  by  the  same 
act.  If  this  could  not  be  done,  the  change 
from  a  territorial  condition  to  that  of 'a 
state  would  operate  as  an  automatic 
amnesty  for  crimes  committed  against  the 
general  law  of  the  United  States  within  dis- 
tricts exclusively  under  its  jurisdiction, 
and  not  within  the  jurisdiction  of  any 
state,  for  the  courts  of  the  state  could  not 
be  empowered  to  prosecute  crimes  against 
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the  laws  of  another  sovereignty.  Martin  v. 
Hunter,  1  Wheat.  304,  337,  4  L.  ed.  97,  105. 
The  power  to  punish  waa  not  lost  if  the 
crime  was  one  of  the  character  described, 
and  the  enabling  act  might  well  provide  that 
such  crime,  committed  either  before  or  after 
the  admission  of  the  state,  might  be  prose* 
cuted  in  the  courts  of  the  United  States 
when  established  within  the  new  state.  The 
subject  is  elaborately  considered  and  decided 
by  District  Judge  Marshall  in  United 
States  V.  Baum,  74  Fed.  43. 

Section  13  of  the  enabling  act  referred 
to  provides  "Uiat  the  state,  when  ad- 
mitted [italics  ours],  should  be  divided 
into  *two  judicial  districts,"  for  the  [460 
appointment  of  a  district  judge,  clerk, 
and  marshal  for  each,  and  that  the 
state  should  be  attached  to  the  eighth 
judicial  circuit.  It  provides  also  for  the 
holding  of  regular  terms  of  both  tho 
district  and  circuit  courts,  with  all  the 
powers  and  jurisdiction  of  similar  courts. 
The  I4th  section  was  in  these  words: 

"That  all  prosecutions  for  crimes  or  of- 
fenses hereafter  committed  in  either  of  said 
judicial  districts  as  hereby  constituted  shall 
be  cognizable  within  the  district  in  which 
committed,  and  all  prosecutions  for  crimes 
or  ofTenses  committed  before  the  passage  of 
this  act,  in  which  indictments  have  not 
yet  been  found  or  proceedings  instituted, 
shall  be  cognizable  within  the  judicial  dis- 
trict as  hereby  constituted  in  which  such 
crimes  or  oflTenses  were  committed." 

There  may  be  some  doubt  as  to  whether 
the  section  set  out  should  be  construed  as 
applying  to  crimes  and  ofTenses  committed 
before  and  after  the  passage  of  the  enabling 
act,  or  onlv  to  such  crimes  committed  be- 
fore  and  after  the  admission  of  the  state. 
The  reference  to  "the  passage  of  this  act," 
in  the  second  clause,  would  tend  to  the  first 
construction.  But  such  a  construction 
would  leave  out  of  consideration  the  fact 
that  neither  the  courts  nor  the  judicial 
districts  referred  to  would  exist  until  the 
admission  of  the  state,  by  the  express  terms 
of  the  preceding  section,  which  should  be 
read  in  connection  with  the  14th  section. 
No  construction  should  be  adopted,  if  an* 
other  equally  admissible  can  be  given,  which 
would  result  in  what  might  be  called  a  ju- 
dicial chasm.  Under  the  first  interpreta- 
tion, crimes  committed  after  the  passage  of 
this  enabling  act  could  not  be  prosecuted 
until  the  admission  of  the  state,  and  the 
coming  into  existence  of  the  courts  and  ju- 
dicial districts  to  which  jurisdiction  of  such 
crimes  was  to  be  transferred.  If  such  erimet 
could  only  be  prosecuted  in  courts  organiied 
upon  the  admission  of  the  state,  there  would 
be  an  indefinite  period  during  which  such 
crimes  might  go  unpunished.    In  fact,  ther6 
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elapsed  seventeen  months  between  the  date 
of  this  enabling  act  and  the  admission  of 
461]  the  state,  *and  a  consequent  or- 
ganization of  the  districts  and  courts 
to  which  jurisdiction  over  such  crimes 
was  to  be  transferred.  A  construction 
which  might  result  in  such  deplorable 
consequences  should  not  be  adopted  if 
any  more  sensible  meaning  can  be  rea- 
sonably given.  The  reason  of  the  law,  as 
indicated  by  its  general  terms,  should  pre- 
vail over  its  letter,  when  the  plain  purpose 
of  the  act  will  be  defeated  by  strict  ad- 
herence to  its  verbiage.  Ap])lications  of 
this  general  rule  are  shown  in  Cliurch  of 
Holy  Trinity  v.  Unitod  States,  143  U.  S. 
457,  30  L.  ed.  220,  12  Sup.  Ct.  Rep.  611; 
Lau  Ow  Bew  v.  United  States,  144  U.  S. 
47,  59,  36  L.  ed.  340,  344,  12  Sup.  Ct.  Rep. 
517;  United  States  v.  Corbctt,  decided  at 
this  term,  215  U.  S.  233,  ante,  81,  30  Sup. 
Ct.  Rep.  81.  The  obvious  intention  was 
tliat  this,  like  the  preceding  section,  should 
become  effective  upon  the  state  being  ad- 
mitted, and  it  should  be  read  as  applying  to 
crimes  and  offenses  before  and  after  sucli 
admission.  But  if  the  section  be  otlierwise 
construed,  the  district  court  hod,  in  either 
case,  jurisdiction  over  this  crime,  for  it  was 
committed  after  the  enabling  act,  and 
wliothor  it  might  have  been  prosecuted  in  a 
territorial  court,  sitting  as  a  court  of  tlie 
United  States,  before  the  admission  of  tlie 
Htate  of  Okhiiionia,  is  not  here  important. 
It  was  not  so  prosecuted,  and  when  the 
territory  ceased  to  be  a  territory,  and 
became  a  state,  tiie  jurisdiction  of  all  sucii 
courts  terminated,  and  jurisdiction  was 
prr.perly  transferred  to  the  courts  of  the 
UnitiMl  States  having  jurisdiction  over  the 
place  of  tli(;  crime. 

Tliero  are  a  number  of  errors  assigned. 
The  first  and  tenth  are  fur  error  in  dcnv- 
ing  a  new  trial.  The  granting  or  denying  of 
a  new  trial  is  a  matter  net  assiirnahlc  as 
error.  Bucklin  v.  United  States,  159  U.  S. 
082,  40  L.  ed.  305,  10  Sup.  Ct.  Rep.  182. 
The  second  assignment  irf  double,  and  there- 
fore bad;  but  it  is  without  merit.  The  first 
error  included  is  for  overruling  an  objec- 
tion to  being  tried  at  Oklalioma  City.  No 
sueli  objection  is  sliown  by  the  record.  Tiie 
remainder  is  for  denying  a  continuance. 
Continuances  are  within  the  discretion  of 
the  court,  and  unless  great  abnse  is  shown, 
the  action  of  the  court  below  will  not  be  dis 
turlied.  As  no  bill  of  exceptions  was  taken, 
we  have  no  showing  of  abuse  upon  which 
the  action  of  this  ctjurt  may  be  invoked. 
462]  'The  third  and  fourth  errors  assigned 
are  for  overruling  an  objection  made  to  the 
snfliciency  of  the  indictment  and  to  the  ad- 
mission of  any  evidence  because  the  indict- 
ment was  bad.  Ko  such  objection  is  shown 
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by  the  record.  The  indictment  ia  not  in 
form  bad  nor  vague,  but  charges  the  crime 
of  murder  with  great  particularity.  There 
seems  to  have  been  no  reason  for  doubt  aa 
to  the  crime  charged.  Beaidca,  objectiona 
of  this  character  cannot  be  made  upon  writ 
of  error  for  the  first  time. 

Aside  from  the  question  of  jurisdiction, 
considered  heretofore,  tlie  remaining  assign- 
ments are  for  alleged  errors  in  admitting  or 
rejecting  evidence.  But  as  no  bill  of  excep- 
tions was  taken,  these  assignments  cannot 
be  considered.  Storm  v.  United  States,  04 
U.  S.  76,  24  L.  ed.  42. 

Judgment  affirmed. 


MOSES  HAAS,  Appt., 

V. 

WIUUTAI^t  IIKXKKL,  United  States  Mar- 
shal for  the  Southern  District  of  New 
York,  et  al. 

(See  S.  C.  Reporter's  ed.  402-483.) 

Foclcrnl  courts  —  proper  ilistrlot  for 
criminal  trial — place  of  rcsldnicc. 

1.  There  is  no  principle  of  constittitiona! 
law  which  entitles  one  to  be  tried  for  a 
criminal  offense  in  tlie  district  wiierc  he  re- 
sides. 

(For  other  cases,  see  Courts,  979-997,  in  Digest 
Snp.  Ct.  1008.1 

Federal    courts  ^  proper    district     for 

criminal  tritil  •— oITciihc  coiiiiiiitlcd  in 

several  districts. 

2.  An  olfense  a*:»ainst  the  Ignited  States 
committed  in  more  than  one  di^triet  is.  un- 
der U.  S.  Hev.  Stat.  §  7.11,  U.  S.  Comp.  Stat. 
1001,  p.  585,  cogiiizahle  in  either  <iistrict. 
[For  oilier  rases,  see  Courts,  987-!)'J*J,  lu  Digest 

Sup.  <'t.  lOOS] 

Grimlnal  law  — removal  from  district 
of  residence. 

3.  A  perjjon  indiefed  for  the  same  ofTen^e 
in  two  Federal  ilistricts.  one  of  whieh  is  the 
district  uheie  he  resides,  may — at  least, 
with  the  e<»usent  of  the  eonrt  r»f  the  latter 
district — l)e  removed,  imder  V.  S.  Hev.  Stat. 

NoTK.  —  On  the  pro|H*r  Federal  district 
for  suit — see  note  to  Roberts  v.  Lewis.  3o  L. 
ed.  U.  S.  579. 

On  removal  to  another  Federal  district  for 
trial  of  persons  there  char<r<'d  with  an  of- 
fens**  against  the  United  States — see  note 
to  Greene  v.  Ilenkel.  40  L.  ed.  U.  S.  177. 

On  habeas  corpus  in  the  Federal  courts — 
see  notes  to  Re  Reinitz,  4  L.R.A.  230:  State 
ex  rel.  Uoehran  v.  Winters,  10  U.K. A.  010; 
Re  lluse,  25  C.  C.  A.  4;  and  Tinsley  v.  An- 
derson, 43  U.  ed.  U.  S.  m. 

As  to  questions  reviewable  by  ha1>eas  cor- 
]ms — see  notes  to  State  v.  Jackson,  1  L.R.A. 
373;  Rions  Appeal,  11  L.R.A.  004:  Class  v. 
The  Betsey,  1  L.  ed.  U.  S.  480  ;  Re  Carll,  27  L. 
ed.  U.  S.  288:  Oteiza  y  Cortes  v.  Jacobus, 
34  L.  ed.  U.  S.  404;  and  Pearce  v.  Texas,  39 
L.  ed.  U.  S.  104. 
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Supreme  Goubt  of  the  Uioted  States.  Oct.  Tebk» 

§  1014,  U.  S.  Comp.  Stat.  1901,  p.  71G,  to  by  this  court  to  be  primarily  a  right  of  the 

the  other  district  for  the  trial  of  the  ofTense  court  or  sovereignty,  it  is  still  held  that  the 

committed  there.          ^  .    .     .   ,         „„    .  court  where  an  offense  is  alleged  by  indict- 

[For  other  cases,   see  Criminal   Law,   VII.   In  _  ^^    .^    ,  .        ,                      'xx  j    •         -au     x 

Digest  8up.  Ct.  1908.]  ment  to   have  been   committed   is   without 

Criminal    law  —  removal    to  other   dls-  jurisdiction  to  order  the  removal  of  the  de- 

trict  for  trial  —  sufficiency  of  indict-  fendant   to   another   jurisdiction   for    trial 

ment.  upon  the  same  offense. 

4.  Allegations  charging  a  conspiracy  by  Armour  Packing  Co.  v.  United  SUtes, 
which  an  employee  in  the  Bureau  of  SUtis-  209  U.  S.  66,  52  L.  cd.  681,  28  Sup.  Ct.  Bep. 
tics  m  the  Department  of  Agriculture  was  ^gs 

to  irive  his  co-conspirators  advance  informa-  ^*  •    .     i                         ^       ^  . 

tion  of  the  official  cotton  crop  reports,  and  Criminal  process  must  not  be  made  op- 

a  conspiracy  to  bribe  such  employee  for  the  pre8«»ve,  and  the  constitutional  and  statu- 

same  purpose,  sufficiently  show,  for  the  pur-  tory  rights  of  one  accused  of  crime  are  al- 

poses  of  a  removal,  under  U.  S.  Rev.  Stat,  ways  to  be  strictly  indulged  in  his  favor. 

§  1014,  U.  S.  Comp.  Stat  1901,  p.  710,  to  the  Beavers  v.  Henkel,   194  U.  S.  73,  48  L. 

District  of  Cohimbia  for  trial,  the  comiiiis-  ^d,    882,    24    Sup.    Ct.    Rep.    605;    Hyde  T. 

fif^'ir'-illli^Q?**  District  of  offenses  against  gi^i^^^  jgg  ^  g   gg,  87,  50  L.  cd.  90,  98,  25 

TFor  o"he!?^c.ses  s'ee  Criminal  Law.  249-254.  in  fup.  Ct.  Rep.  760;  Tinsley  v.  Treat,  205  U. 

Digest  Sup.  Ct.  1908.]  S.  20,  51  L.  ed.  689,  27  Sup.  Ct  Rep.  430. 

Habeas  corpus^ scope  of  review  — pro-  Upon  the  facts  as  presented  to  the  com- 

ceedlngs  to  remove  to  anotlier  Fedcr-  missioner  there  was  not  sufficient  evidence 

?'  ,?*?f  ^*'.       .    .          .        ,      .   X     X.  o^  probable  cause  to  warrant  him  in  com- 

5.  Matters  in  abatement  and  substantive  ^j^^j  ^y^^  defendant  for  removal  to  Wash- 
defenses  are  not  open  on  habeas  corpus  to  ..'*,.  .,  ,  , 
test  the  validity  of  proceedings,  under  U.  S.  '"gton,  but  there  was  every  reason  why  such 
Rev.  Stat  §  1014,  U.  S.  Comp.  Stat  1901,  p.  removal  should  have  been  denied,  and  the 
716,  to  remove  to  another  Federal  district  defendant  afforded  a  speedy  trial  in  the 
for  trial  a  person  there  charged  with  an  of-  place  of  his  domicil. 

fense  against  the  United  States.  United   States   v.   Marx,    122    Fed.    964; 

^"^n  WgeVt?uT'ct^^008T'  ^*^'^""'  l^^-^^^'  United  States  v.  Sauer,  31  C.  C.  A.  521,  60 

Evidence  -  rebuttal  -  probable  cause  Y' ^'  ^^^'  ^^'  ®^  ^^'  ^*^'  Nashville,  C. 

for  removal  to  another  Federal  dls-  »  St  L.  R.  Co.  v.  Alabama,  128  U.  S.  96, 

trict.  32  L.  ed.  352,  2  Inters.  Com.  Rep.  238,  9 

6.  The  prima  facie  case  for  the  removal.  Sup.  Ct.  Rep.  28;  Re  Palliser,  136  U.  S.  257, 
under  U.  S.  Rev.  Stat.  §  1014,  U.  S.  Comp.  34  L.  ed.  514,  10  Sup.  Ct.  Rep.  1034;  Horner 
Stat  1901,  p.  716,  to  another  Federal  dis-  y.  United  States,  143  U.  S.  207,  36  L.  ed. 
trict  for  trial,  of  a  person  there  charged  with  ^26,  12  Sup.  Ct  Rep.  407;  Hyde  v.  Shine, 
an  offense  against  the  United  States,  which  .„„^„.  rJ.^»i»  ^  «,.!♦/>«  ii  v^  oit 
is  made  by  tlie  production  of  certified  copies  f^P^^-j  i^^'^'*  ^  ^'^A  in^  I^'.a  I' 
of  indictments  for  conspiracy  against  the  United  SUtes  v.  Hackett,  29  Fed.  848;  Re 
United  States,  found  by  the  court  of  that  Rosdeitscher,  33  Fed.  657;  Ex  parte  Pritch- 
district,  is  not  overcome  by  the  introduction  ard,  43  Fed.  915;  Re  Kelly,  46  Fed.  654; 
of  copies  of  indictments  found  by  a  court  of  Re  King,  51  Fed.  434;  United  States  y. 
the  district  where  the  accused  resides,  which  Fowkes,  3  C.  C.  A.  394,  3  U.  S.  App.  247,  53 
lay  the  locus  of  the  conspiracy  in  that  dis-  Yed.  13;  United  States  v.  Howell,  4  Inters. 

lyot  other  cases,  see  Evidence.  2893,  2304.  in  ^om.  Hep.  818   66  Fed   21;  United  States  v. 

Digest  Sup.  Ct  1008.]  Peterson,  64  Fed.  145;  Re  Huntington,  68 

TNo  367  1  ^^'  ^^^  *  ^^  parte  Ballinger,  5  Hughes,  387, 

88  Fed.  781;  United  States  v.  Murphy.  91 

Argued  January  6,  7,  1910.    Decided  Febru-  Fed.  120;  Re  Belknap,  96  Fed.  614;  United 

ary  21,  1910.  SUtes  v.  Alberty,   Hempst  444,   Fed.  Cas. 

No.   14,426;    United   SUtes  v.  Bickford,   4 

APPEAL  from  the  Circuit  Court  of  the  Blatchf.  337,  Fed.  Cas.  No.  14,591;  United 

United  SUtes  for  the  Southern  District  g^^^^jg  ^  gi^^^  j  Sprague,  299.  Fed.  Cas.  No. 

of  New  York  to  review  a  judgment  refusing  ^4597.  united  SUUs  v.  Jackalow,  1  Black, 

relief  by  habeas   corpus  and  certiorari   to  4g4^  jj  ^  ed.  226;  United  SUtes  v.  Britton, 

a  person  held  in  custody  to  await  an  order  g  Mason,  464,   Fed.  Cas.  No.   14,650. 

of  removal  to  the  District  of  Columbia  for  Q„|y     ^.^imes     and     offenses     specifically 

the    trial    of    indictments    there    pending  enumerated  by  statuU  are  indicUble. 

against  him.    Affirmed.  United  States  v.  Cook,  17  Wall.  168-174, 

See  same  case  below,  166  Fed.  621.  2I  L.  ed.  538,  539;  United  States  v.  Cmik- 

The  facts  are  sUted  in  the  opinion.  g,,^„,^   92  U.  S.  542,  23  L.  ed.  588;  United 

Mr.  Nash  Rockwood  argued  the  cause.  States  v.  Carll.   105   U.   S.  611,  26  L.  ed. 

and,  with  Mr.  Max  D.  Steuer,  filed  a  brief  1135;  United  States  v.  Britton,  108  U.  8. 

for  appellant:  199,  27   I^  ed.  698.   2   Sup.   Ct.  Rep.   531; 

While  exclusive  jurisdiction  has  been  held  United  States  v.  Eaton,  144  U.  S.  077,  36 
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L.  e<l.  591,  12  Sup.  Ct.  Rep.  701;  Pettibone 
T.  Unitctl  States,  148  U.  S.  197,  37  L.  ed. 
419,  13  Sup.  Ct.  Rep.  642;  Greene  v.  Henkel, 
183  U.  S.  261,  40  L.  ed.  189,  22  Sup.  Ct. 
Rep.  218;  United  States  v.  Watson,  17  Fed. 
145;  Re  Wolf,  27  Fed.  606;  United  States 
▼.  Wooten,  29  Fed.  702;  United  States  v. 
Adler,  49  Fed.  730;  United  States  v.  Kessel, 
62  Fed.  57;  Re  Dana,  68  Fed.  880;  United 
Stetes  V.  Benson,  17  C.  C.  A.  293,  44  U.  S. 
App.  219,  70  Fed.  591;  United  States  ▼. 
McCord,  72  Fed.  159;  United  States  v. 
Sauer,  73  Fed.  671;  Drake  v.  Stewart,  22 
C.  C.  A.  104,  40  U.  S.  App.  173,  76  Fed. 
143;  United  States  v.  Taffe,  86  Fed.  113; 
Peters  v.  United  States,  36  C.  C.  A.  105,  94 
Fed.  127;  United  States  v.  Meld,  118  Fed. 
899;  United  States  v.  Dietrich,  126  Fed. 
670;  Conrad  v.  United  States,  02  C.  C.  A. 
478,  127  Fed.  798;  Scott  v.  United  States, 
64  C.  C.  A.  631,  130  Fed.  429;  United  States 
V.  Thomas,  145  Fed.  79;  Morris  v.  United 
States,  88  C.  C.  A.  532,  101  Fed.  672. 

When  the  crime  charged  is  conspiracy  to 
do  a  criminal  act,  it  must  be  shown  that  the 
act  which  is  the  purpose  and  object  of  the 
conspiracy  is  itself  a  violation  of  law. 

Conrad  v.  United  States,  supra;  United 
States  V.  Boyer,  85  Fed.  425. 

It  is  proper  to  look  at  the  overt  acts 
•charged  for  the  purpose  of  ascertaining  the 
sense  in  which  the  terms  are  used  in  char- 
ging conspiracy. 

Stearns  v.  United  States,  82  C.  C.  A.  48, 
152  Fed.  900. 

It  is  not  a  violation  of  U.  S.  Rev.  Stat. 
^  5451,  U.  S.  Comp.  Stat.  1001,  p.  3080,  to 
make  a  promise  not  enforceable. 

United  States  v.  Green,  130  Fed.  651; 
United  States  v.  Crnfton.  4  Dill.  145,  Fed. 
Cas.  No.  14,881;  United  States  v.  Kessel, 
lupra. 

A  conspiracy  to  do  a  lawful  act  is  not 
an  illegal  conspiracy.  A  conspiracy  to  com- 
mit an  act  repreliensiido  in  the  forum  of 
good  morals  is  not  an  indictable  conspiracy. 

Goldfield  Consol.  Mines  Co.  v.  Goldfield 
Miners*  Union  No.  220,  159  Fed.  600;  Unit- 
ed States  V.  Johnson,  26  Fed.  682;  United 
States  V.  Lancaster,  10  L.R.A.  333,  44  Fed. 
890;  United  States  v.  Benson,  supra;  Drake 
T.  Stewart,  22  C.  C.  A.  104,  40  U.  S.  App. 
173,  70  Fed.  142. 

The  intent  is  the  gravamen  of  the  oflfense 
and  must  be  distinctly  averred. 

United  States  v.  Cruikshank,  92  U.  S. 
658,  23  L.  ed.  593;  United  States  v.  Carll, 
105  U.  S.  012,  20  L.  ed.  1135;  Bannon  v. 
United  States,  150  U.  S.  406,  39  L.  ed.  495, 
15  Sup.  Ct.  Rep.  467;  United  States  v. 
Jackson,  25  Fe<l.  548;  United  States  v.  Van 
Leuven,  62  Fed.  69;  McCarty  v.  United 
States,  41  C.  C.  A.  242,  101  Fed.  113;  United 
States  V.  Post,  113  Fed.  854;  United  SUtea 
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v.  Green,  130  Fed.  658.  See  also  United 
States  V.  Hess,  124  U.  S.  483-486,  31  L. 
ed.  516,  8  Sup.  Ct.  Rep.  671;  Pettibone  ▼. 
United  States,  148  U.  S.  202,  37  L.  ed.  422, 
13  Sup  Ct.  Rep.  542;  United  States  v.  Fox, 
96  U.  S.  670,  24  L.  ed.  538;  People  v.  Loh- 
man,  2  Barb.  218;  Conrad  v.  United  States, 
supra;  State  v.  Phelan,  169  Mo.  122,  00  S. 
W.  74. 

The  indictments  do  not  allege  an  illegal 
conspiracy  to  defraud  the  United  States  in 
any  manner  or  for  any  purpose. 

Curley  v.  United  States,  04  C.  C.  A.  309, 
130  Fed.  1 ;  United  StaUs  v.  Morse,  161  Fed. 
429;  United  States  v.  Keitel,  211  U.  S.  370, 
63  L.  ed.  230,  29  Sup.  Ct.  Rep.  123;  United 
States  v.  Biggs,  211  U.  S.  614,  53  L.  ed. 
307,  29  Sup.  Ct.  Rep.  181;  Crawford  v. 
United  States,  212  U.  S.  183,  63  L.  ed.  406, 
29  Sup.  Ct.  Rep.  200;  United  States  v. 
Cruikshank,  92  U.  S.  542,  23  L.  ed.  688; 
United  States  v.  Simmons,  90  U.  S.  360,  24 
L.  ed.  819;  United  States  v.  Hirsch,  100  U. 
S.  35,  26  L.  ed.  640;  Dealy  v.  United  States, 
152  U.  S.  539,  38  L.  ed.  545,  14. Sup.  Ct. 
Rep.  680;  France  v.  United  States,  164  U. 
S.  670,  41  L.  ed.  595,  17  Sup.  Ct.  Rep.  219; 
Re  Wolf,  27  Fed.  611;  United  States  ▼. 
Reichert,  32  Fed.  142;  United  States  v.  Mil- 
ner,  36  Fed.  891 ;  United  States  v.  Peuscliel, 
116  Fed.  642;  United  States  v.  Thomas  and 
United  States  v.  Taffe,  supra:  Hyde  v.  Shine, 
199  U.  S.  62,  50  L.  ed.  90,  25  Sup.  Ct.  Rep. 
760. 

The  penal  laws  must  be  strictly  construed, 
and  if  there  is  any  doubt  concerning  the  ap- 
plication of  a  criminal  statute,  it  must  be 
resolved  in  favor  of  the  defendant. 

Williamson  v.  United  States,  207  U.  S. 
425,  62  L.  ed.  278,  28  Sup.  Ct.  Rep.  163; 
Hamilton  v.  United  States,  26  App.  D.  C. 
382. 

It  is  not  a  crime  or  offense  to  violate  a 
custom,  practice,  or  regulation  of  the  head 
of  a  department  of  the  government,  unless 
such  custom,  practice,  or  regulation  has  been 
authorized  by  statute,  and  its  violation 
made  penal  by  some  general  or  special  law. 

United  States  v.  Haas,  167  Fed.  211; 
United  States  v.  Eaton,  144  U.  S.  677,  36 
L.  ed.  691,  12  Sup.  Ct.  Rep.  764;  United 
States  V.  Sandefuhr,  145  Fed.  49;  Morrill  v. 
Jones,  106  U.  S.  406,  467,  27  L.  ed.  207,  208, 
1  Sup.  Ct.  Rep.  423;  United  States  v.  Boyer, 
supra;  Wilkins  v.  United  States,  37  C.  C. 
A.  588,  90  Fed.  837 ;  United  States  v.  Maid, 
116  Fed.  650;  United  States  v.  Blasingame, 
116  Fed.  054;  United  States  v.  Matthews, 
140  Fed.  306;  United  States  v.  Keitel,  su- 
pra.  See  also  Caha  v.  United  States,  152 
U.  S.  211,  38  L.  ed.  415,  14  Sup.  Ct.  Rep. 
513;  Williamson  v.  United  States,  su- 
pra; United  States  v.  United  Verde  Copper 
Co.  196  U.  S.  207,  49  L.  ed.  449,  25  Sup. 
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Ct  Rep.  222;  United  States  y.  Manion,  44 
Fed.  800;  United  States  v.  Hoover,  133 
Fed.  950;  Salla  v.  United  States,  44  C.  C. 
A.  26,  104  Fed.  544;  Re  Kollock,  165  U.  S. 
533,  41  L.  ed.  815,  17  Sup.  Ct.  Rep.  444. 

Judicial  notice  is  taken  of  regulations 
made  by  an  executive  department  only  when 
they  are  issued  pursuant  to  authority  dele- 
gated by  Congress. 

Wilkins  v.  United  States,  supra. 

If  we  assume,  for  the  mere  sake  of  the  ar- 
gument, that  a  charge  of  crime  may  be  pred- 
icated upon  the  violation  of  a  custom  or 
practice  in  a  department,  it  must  still  re- 
main as  one  of  the  essential  ingredients  of 
the  charge  that  the  accused  had  knowledge 
of  such  custom  or  practice. 

Salla  v.  United  States,  supra;  Pettibonc 
V.  United  States,  148  U.  S.  197,  37  L.  ed. 
419,  13  Sup.  Ct.  Rep.  542. 

Conclusions  of  law  cannot  be  resorted  to 
to  determine  that  the  indictments  legally 
charged  the  commission  of  prohibited  of- 
fenses. 

United  States  ▼.  Cruikshank,  92  U.  S.  542, 
568,  23  L.  ed.  588,  593;  United  States  v. 
Britton,  108  U.  S.  205,  27  L.  ed.  700,  2  Sup. 
Ct.  Rep.  531;  Pettibone  v.  United  States 
and  Conrad  v.  United  States,  supra;  Mc- 
Kenna  v.  United  States,  02  C.  C.  A.  88,  127 
Fed.  88;  Salla  v.  United  States,  supra. 

All  material  facts  and  circumstances  em- 
braced in  the  definition  of  the  offense  must 
be  stated.  And  if  any  essential  element  of 
the  crime  is  omitted,  such  omission  cannot 
be  supplied  by  intendment  or  implication. 

Pettibone  v.  United  States,  supra;  Unit- 
ed Statos  V.  Hess,  124  U.  S.  480,  31  L.  ed. 
517,  8  Sup.  Ct  Rep.  571;  Evans  v.  United 
States,  153  U.  S.  584,  38  L.  ed.  830,  14 
Sup.  Ct.  Rop.  934;  United  States  v.  Brit- 
ton; Conrad  v.  United  States;  and  United 
Statos  V.  Rcichcrt, — supra;  United  States 
▼.  Fox,  95  U.  S.  670,  24  L.  ed.  538;  People 
V.    liohman,    supra. 

Ilolmes  was  not  an  officer  of  the  Unitcil 
States. 

United  States  v.  Germaine,  99  U.  S.  508, 
25  L.  ed.  482;  United  States  v.  Mouat,  124 
U.  S.  303,  31  L.  ed.  403,  8  Sup.  Ct.  Rep. 
.'iOo;  United  States  v.  Smith,  124  U.  S.  52.5, 
31  L.  ed.  534,  8  Sup.  Ct.  Rep.  595;  Auff- 
mordt  V.  Heddon,  137  U.  S.  310,  34  L.  ed. 
674,  n  Sup.  Ct.  Rep.  103;  United  States 
V.  McDonald,  21  C.  C.  A.  347,  44  U.  S.  App. 
461,  72  Fed.  898;  United  States  v.  McCrory, 
33  C.  C.  A.  515,  03  U.  S.  App.  359,  91  Foil. 
295;  United  States  v.  Cole,  130  Fed.  014; 
United  Statos  v.  Schlierholz,  137  Fed.  616; 
United  States  v.  Gibson,  47  Fed.  833;  Peo- 
ple ex  rel.  Throop  v.  Langdon,  40  Mich. 
673. 

If  Holmes  was  a  public  ofTicer,  as  claimed 
by  the  government,  the  indictments  in  which 
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he  is  joined  as  a  defendant  are  fatally  de> 
fective,  because  Holmes  could  not  conspire' 
with  himself  to  bribe  himself,  or  to  influence- 
himself,  or  to  induce  himself  to  commit  the 
alleged  oflfense  of  misconduct  in  office. 

United  States  v.  Dietrich,  126  Fed.  664; 
2  McClain,  Crim.  Law,  §  959;  Shannon  v. 
Com.  14  Pa.  226;  Miles  v.  State,  58  Ala. 
390;  State  v.  Butler,  8  Wash.  194,  25  L.R.A. 
434,  40  Am.  St.  Rep.  900,  35  Pac.  1093^ 
2  Wharton,  Crim.  Law,  §  1339;  Chad  wick 
V.  United  States,  72  C.  C.  A.  343,  141  Fed. 
225;  United  States  v.  New  York  C.  &  IL  R. 
R.  Co.  146  Fed.  298.  See  also  Thonias  v. 
United  States,  17  L.R.A.(N.S.)  720,  84  C. 
C.  A.  477,  150  Fed.  903;  Johnson  v.  United 
States,  85  C.  C.  A.  399,  158  Fed.  09,  14 
A.  &  E.  Ann.  Cas.  153. 

The  proceedings  before  the  commissioner 
should  have  conformed  to  the  usual  mode  of 
process  against  offenders  in  New  York  sta to. 

United  States  v.  Martin,  9  Sawy.  !)0,  IT 
Fed.  150;  United  States  v.  Tureaud,  20  Fed. 
621;  Marvin  v.  United  States,  44  Fed.  405; 
Re  Gourdin,  45  Fed.  842;  United  States  v. 
Sauer,  73  Fed.  671;  United  States  v.  Sapin- 
kow,  90  Fed.  654;  United  States  v.  Rund- 
lett,  2  Curt.  C.  C.  41,  Fed.  Cas.  No.  16,208; 
United  States  v.  Horton,  2  Dill.  94,  Fed 
Cas.  No.  15,393;  Ex  parte  Burford,  ^ 
Cranch,  448,  2  L.  ed.  495;  United  States 
V.  Burr,  2  Wheeler,  C.  C.  573;  United  States 
v.  Insley,  4  C.  C.  A.  296,  12  U.  S.  App.  125, 
54  Fed.  223;  Re  Dana,  68  Fed.  895:  United 
States  V.  Collins,  79  Fed.  05;  Re  Price,  83 
Fed.  830;  United  Statos  v.  Price,  84  Fed. 
630;  Johnston  v.  United  States,  .30  C.  C.  A. 
012,  58  U.  S.  App.  313,  87  Fed.  187;  People 
V.  Cramer,  22  App.  Div.  180,  47  N.  Y.  Supp. 
1039;  MeKelvey  v.  Marsh,  03  App.  Div.  390, 
71  N.  Y.  Supp.  541;  Comfort  v.  Fulton,  13 
Abb.  Pr.  276;  Blodgott  v.  Race.  IS  Hun, 
132;  'Iraoy  v.  Seamcns,  26  N.  Y.  Week.  Dig. 
117,  7  N.  Y.  S.  R.  140. 

The  law  of  the  state  of  New  York  requires 
the  issu.nncc  of  a  bench  warrant  for  the  ar- 
rebt  of  one  indicted,  and  also  for  the  arrest 
of  one  Rought  to  be  extradited  to  another 
jurisdiction. 

Soloman's  Case,  1  Abb.  Pr.  N.  S.  347;  Re 
Rutter,  7  Abb.  Pr.  N.  S.  67. 

In  cases  in  the  United  States  courts,  bench 
warrants  have  always  been   rotpiired. 

Greene  v.  Ilenkel,  183  U.  S.  240,  46  L.  ed. 
177,  22  Sup.  Ct.  Rep.  218;  Beavers  t. 
Ilenkel,  194  U.  S.  73,  48  L.  ed.  882,  24  Sup. 
Ct.  Rep.  605;  Beavers  v.  Haubert,  198  U.  S. 
77,  49  L.  ed.  9.10,  25  Sup.  Ct  Rep.  673; 
United   States   v.    Price,   supra. 

The  removal  complaints  did  not  show  thai 
Mr.  Dorr  was  authorized  to  bring  the  pro- 
ceedings, and  therefore,  in  the  absence  of  m 
bench  warrant,  did  not  confer  jurisdiction 
upon  the  commissioner. 
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Eb  Ferrelle,  28  Fed.  878;  Sa  Herrii,  3 
Fad.  S83. 

Conipincy  being  k  misdeineanor  bii' 
briberj  »  (elonj,  the  puniahmeDt  (or  eac 
differing,  and  the  iodictment  aTerring  tha 
tha  eouBpiracj  to  bribe  was  actual!/  con 
summated  hj  giving  the  raonej  to  Holmei 
the  miademeanor  and  the  eon»piiacy  tli«r< 
fore  merged  in  the  felony  and  the  complete 
>ct,  ao  that  the  conspiracy  is  gone  and  th 
Bccuaed  should  not  be  removed  for  trial  up 
on  an  indictment  upon  which  a  convictioi 
fiould  not  be  Buitained. 

Berkowitz  v.  United  States,  35  C,  C.  A 
379,  03  Fed.  452;  United  States  v.  Jonef 
S  UUh,  552,  18  Pac  233;  1  Bishop,  Ne> 
Grim.  Law,  g  787  >  1  Wharton,  Crim.  Law 
27A;  United  States  v.  Melfl,  118  Fed.  000 
United  States  v.  Scott,  139  Fed.  6S7;  I 
Am.  ft  Eng.  Enc  Law,  p.  863;  Thomas  v 
United  States,  supra;  Clune  T.  UDite< 
SUUs,  150  U.  S.  500,  506,  40  L.  ed.  200 
271,  18  Sup.  Ct.  Rep.  ]25;  United  SUtei 
T.  Gardner,  42  Fed.  820;  United  SUtes  v 
McDonald,  3  Dill.  545,  Fed.  Cas.  No.  16,G70 
United  States  v.  Martin,  4  Cliff.  166,  Fed 
Caa.  No.  15,728;  State  v.  Murphy,  6  Ala 
785,  41  Am.  Dec.  70;  Elsey  v.  State,  47  Ark 
572,  2  S.  W.  337 ;  Wright  v.  State,  5  Ind 
528;  Stnte  v.  I^wis,  48  Iowa,  579,  30  Am 
Rep.  407;  SUte  v.  Mayberry,  48  Me.  238; 
Com.  V.  Kingsbary,  E  Mass.  106;  People  v 
Richards,  1  Mich.  222,  51  Am,  Dec.  75] 
Peijple  V.  McKane,  31  Abb.  N,  C.  17fl,  7  Misc 
478,  28  N.  Y.  Supp.  3B7;  People  t.  Mather. 
4  Wend.  220,  21   Am.   Dee.   122, 

Mr.  Henry  E.  Davia  also  argued  tbe 
eause  for  appellant. 

Mr.  Jesse  C,  Adkins  argued  the  cause, 
and,  with  Assistant  Attorney  General  Fow- 
ler, filed  a  brief  for  appellees: 

To  defraud  the  United  States  within  the 
meaning  of  U.  S.  Rev.  Stat  |  6440,  U.  8. 
Comp.  SUt.  lOOI,  p.  3876,  is  not  confined 
to  pecuniary  loss,  but  includes  any  act  which 
deprives  the  government  of  an  honest  ad- 
ministration of  its  affairs. 

Hyde  V.  Shine,  190  U.  S.  62,  81,  60  L.  ed. 
90,  96.  25  Sup.  Ct.  Hep.  760;  United  States 
v.  KeiUl,  211  U.  S,  370,  304,  53  L.  ed.  230, 
243,  20  Sup,  Ct.  Rep.  323;  Cnrley  v.  Unit- 
ed States,  64  C.  C.  A.  369,  130  Fed,  1; 
United  States  v.  Bunting,  82  Fed.  883; 
Palmer  t,  Collnday,  18  App.  D.  C.  426;  Mc- 
Qn^r  V.  United  States,  134  Fed.  195; 
Tyner  v.  United  States,  23  App.  D.  C.  325; 
United  StaUs  v.  Stone,  135  Fed.  3i)5;  United 
SUtes  V.  Bradford,  148  Fed.  421;  UniUd 
States  V.  Morse,  161  Fed,  420;  Crawford  v. 
United  Stales,  212  U.  S.  183,  53  L.  ed.  465, 
M  Sup.  Ct.  Rep,  260. 

Tlifl  property  right  of  tha  government  is 
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of  the  same  nature  as  that  protected  In  thia 
court  in  the  board  of  trade  quotation  caaea. 
Board  of  Trade  v,  Christie  Grain  X  Stock 
Co.  198  U,  S,  230,  2S0,  40  L,  ed.  1031,  1030, 
25  8up.  Ct.  Rep.  837. 

The  commisaioner  could  not  consider  tbo 
technical  objections  made  to  the  indict- 
ments, but  if  one  oi  them  substnniially 
charges  a  crime,  however  inartifieially,  the 
order  of  removal  was  properly  made. 

Beavers  v.  Henkel,  184  U.  8.  73,  85,  48  L. 
ed.  882,  886,  24  Sup.  Ct  Rep.  605;  Benson 
V.  Henkel,  168  U.  S.  1,  10,  49  L.  ed.  919, 
922,  25  Sup.  Ct  Rep.  660;  Pierce  *.  Creecy, 
210  U.  S.  367,  401,  32  L.  ed.  1113,  1120,  28 
Sup.  Ct,  Rep.  714. 

Holmes,  aa  an  associate  statistician,  was 
an  officer  of  the  United  States,  within  tha 
meaning  of  U.  S.  Rev.  Stat  S  6451,  U.  8. 
Comp.  Stat.  1901,  p.  3680. 

United  States  v.  Qermaine,  09  U.  S.  SOB, 
25  L,  ed,  482. 

If  not  an  officer.  Holmes  was  a  person 
acting  for  and  on  behalf  of  tha  United 
States  in  an  official  function. 

United  SUtes  v,  Ingham,  97  Fed.  935. 
The  matters  with  reference  to  which  the 
alleged  conspiracy  was  formed  were  mat- 
ters which  were  pending  or  brought  before 
him  in  hia  official  capacity,  within  the  niean- 
LDg  of  U.  8.  Rev.  SUt.  §  5451. 

Benson  v.  Henkel,  supra;  United  SUtea 
T.  Macdaniel,  7  Pet  1,  8  L.  ed.  587;  Tyner 
r.  United  SUtes,  23  App.  D.  C.  324. 

In  indictments  charging  conspiracy  to 
wmmit  an  offense,  the  description  of  tha 
iffense  need  not  l>e  so  accurate  as  is  re- 
juired  in  an  indictment  charging  tlie  crimo 
itaelf. 

I^ner  r.  United  States,  supra;  Com.  v, 
EUymond,  07  Mass.  687 ;  SUte  v.  Mohr,  S3 
[owa,  261,  5  N.  W.  183. 

A  oonspiracy  to  commit  a  crime  mergea 
n  the  crime  itself  only  when  the  cnime  ia 
I  felony;  but  if  both  the  conspiracy  and  the 
Time  itself  are  misdemeanoi-s,  the  merger 
loea  not  occur. 

United  States  v.  Scott,  139  Fed,  607; 
Jnited  SUtes  v.  Melfi,  UB  Fed.  000. 

A  felony,  within  the  meaning  of  the  Fed- 
eral law,  is  one  which  was  a  felony  at  coin- 
non  law,  or  has  been  so  defined  by  statute. 
Bannon  v.  United  SUtes,  158  U.  S.  404, 
10  L.  ed.  494,  15  Sup.  Ct  Rep.  467;  United 
States  T.  Jones,  S  UUh,  562,  16  Pac.  233. 
A  complaint  on  removal  proceedings  may 
«  made  on  information  and  belief. 

Beavers  v.  Henkel,  104  U.  S.  73,  86, 
8  L,  ed,  882,  667,  24  Sup.  Ct,  Rep.  605. 

Not  only  is  it  unnecessary  to  allege  tbe 
ssuance  of  a  bench  warrant  in  tha  com- 
ilaint  before  tbe  commissioner,  but  it  is 
lot  even  necessary  to  produce  it  in  evidenca 
Dsfora  tbe  cammUaioner.  If  it  muat  ba  pro- 
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duoed  at  all,  it  is  time  enough  to  produce 
it  'when  the  application  is  made  to  the  dis- 
trict judge  for  the  issuance  of  the  warrant 
of  removal. 

United  States  ▼.  Price,  84  Fed.  636,  af- 
firmed in  32  C.  C.  A.  162,  59  U.  S.  App. 
578,  89  Fed.  84;  Greene  v.  Henkcl,  183  U. 
S.  249,  260,  46  L.  ed.  177,  189,  22  Sup.  Ct. 
Rep.  218. 

The  fact  that  Haas  may  be  subject  to 
prosecution  for  the  offense  with  which  he 
is  charged  in  the  southern  district  of  New 
York,  as  well  as  in  the  District  of  Colum- 
bia, and  that  he  has  heretofore  been  indict- 
ed in  said  former  district,  is  no  defense 
to  these  removal  proceedings. 

Hyde  v.  Shine,  supra. 

The  circuit  court  for  the  southern  dis- 
trict of  New  York  expressly  waived  its 
jurisdiction  of  defendant's  person,  which 
eliminates  the  question  of  comity  between 
the  courts. 

Beavers  v.  Haubert,  198  U.  S.  77,  49  L. 
ed.  950,  25  Sup.  Ct  Rep.  573. 

Mr.  Justice  Iitfrton  delivered  the  opinion 
of  the  court: 

On  May  29,  1908,  four  indictments  were 
found  in  the  supreme  court  of  the  District 
of  Columbia  against  Moses  Haas  and  cer- 
tain others,  charging  them  with  having 
conspired  in  the  District  of  Columbia  to 
defraud  the  United  States,  and  with  hav- 
ing conspired  to  commit  an  offense  against 
the  United  States,  under  §  5440,  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1901,  p.  3676).  Bench 
warrants  were  issued  and  returned  not 
found. 

On  the  same  day  four  other  indictments 
were  found  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of 
New  York  against  the  same  Moses  Haas 
and  the  others  named  in  the  District  of 
Columbia  indictments,  charging  them  with 
having  conspired  in  the  southern  district  of 
New  York  to  commit  the  same  offenses 
covered  by  the  four  District  of  Columbia 
indictments.  Haas  appeared  in  the  New 
York  courts  and  gave  bail.  Later  he  was 
arraigned  and  pleaded  not  guilty,  then  with- 
drew his  plea  and  entered  a  motion  to  quash, 
which  was  overruled. 

On  June  24,  1908,  and  while  this  motion 
to  quash  was  8ub  jutlice,  proceedings  were 
duly  begun  by  the  United  States  district 
attorney  for  the  southern  district  of  New 
York  before  the  United  States  commission- 
er for  the  arrest  of  Haas  and  his  removal 
to  the  District  of  Columbia  for  trial  upon 
the  indictments  there  pending  against  him. 
Pending  these  removal  proceedings,  and  be- 
fore any  hearing,  the  United  States  district 
attorney  moved  the  circuit  court  in  which 
the  New  York  indictments  were  pending 
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for  consent  to  the  prosecution  of  these  re- 
moval proceedings,  and  consent  was  granted 
over  the  objection  of  Haas.  This  applica- 
tion was  made  by  direction  of  the  then  At- 
torney General  of  the  United  States,  who 
in  an  official  oonununication,  said  "that 
should  the  trial  here  [Washington]  result 
in  acquittal  or  conviction,  the  indictments 
in  New  York  will  be  dropped."  Among 
other  'reasons  for  desiring  the  trial  in  [472 
Washington,  aside  from  mere  questions  of 
convenience  to  government  officials  and  wit- 
nesses, the  Attorney  General  said: 

"1.  The  indictments  charge  a  conspiracy 
on  the  part  of  the  several  defendants  to 
cause  to  be  issued  at  Washington  by  the 
Bureau  of  Statistics  for  the  Department  of 
Agriculture  of  false  cotton  crop  reports, 
and  that  Holmes,  who  was  then  associate 
statistician  of  the  Bureau  of  Statistics,  was 
to  furnish  to  his  co-conspirators,  in  advance 
of  their  official  issue,  the  information  to  be 
contained  in  the  reports.  While,  owing  to 
the  commission  in  your  district  of  acts  in 
pursuance  of  the  conspiracy,  the  court  in 
your  district  has  jurisdiction  of  the  offense, 
yet  the  conspiracy  was,  in  all  probability, 
actually  formed  in  Washington.  The  false 
reports  were  prepared  and  issued  here,  and 
the  advance  information  was  given  out 
here.  The  real  situs  of  the  crime,  then,  is 
in  the  District  of  Columbia,  and  the  trials 
should  therefore  be  had  here. 

"2.  The  defendant  Holmes  has  been*  ar- 
rested and  is  now  awaiting  trial  on  the  in- 
dictments pending  in  the  District  of  Colum- 
bia. There  are  two  series  of  these  in- 
dictments, one  against  Price,  Haas,  and 
Holmes,  and  the  other  against  Haas,  Peck- 
ham,  and  Holmes.  It  would  be  a  great 
convenience  and  a  vast  saving  to  the  gov- 
ernment to  try  the  defendants  together. 
Even  this  would  necessitate  two  trials,  one 
in  each  series.  If  the  nonresident  defend- 
ants are  not  removed  to  Washington,  four 
trials  would  be  needed, — two  in  Washing- 
ton and  two  in  New  York." 

Upon  the  hearing  before  the  commission- 
er, the  government  put  in  evidence  certified 
copies  of  the  four  District  of  Columbia  in- 
dictments, and  proof  that  bench  warrants 
had  issued  in  that  district  and  returned 
not  found.  The  defendant  admitted  his 
identity,  and  put  in  evidence  copies  of  the 
four  New  York  indictments  and  of  the 
proceedings  had  thereunder.  The  commis- 
sioner found  probable  cause,  and  directed 
that  Haas  be  held  to  await  an  order  of  re- 
moval by  a  district  judge.  Thereupon  a  pe- 
tition for  writs  of  habeas  corpus  and 
'certiorari  was  filed  in  the  circuit  [4  7 S 
court,  averring  that  his  arrest  and  detention 
were  illecral  and  in  violation  of  the  Federal 
ConstitutioxL     The   circuit   court»   upoi^  a 

2i«  V.  a. 


1909* 


Haas  v.  Hknkel. 


473-475 


full  hearing,  denied  the  writs  and  remanded 
the  petitioner.  1G6  Fed.  621.  This  appeal 
was  thereupon  taken. 

The  facts  stated  present  the  question  as 
to  whether  Haas  could  be  lawfully  removed 
under  §  1014,  Rev.  Stat.  (U.  S.  Gomp. 
Stat.  1901,  p.  716),  over  his  objection, 
pending  the  proceedings  against  him  in  the 
southern  district  of  New  York  for  similar 
offenses. 

Section  1014  provides  for  the  arrest  and 
detention  of  any  person,  wherever  found, 
"for  trial"  before  such  court  of  the  United 
States  as  by  law  has  cognizance  of  the 
offense,  and  that  "where  any  offender  or 
witness  is  committed  in  any  district  other 
than  that  where  the  offense  is  to  be  tried, 
it  shall  be  the  duty  of  the  judge  of  the 
district  where  such  offender  or  witness  is 
imprisoned  seasonably  to  issue,  and  of  the 
marshal  to  execute,  a  warrant  for  his  re- 
moval to  the  district  where  the  trial  is 
to  be  had." 

Haas  was  arrested  upon  a  warrant  duly 
sworn  out,  charging  him  with  offenses 
against  the  United  States,  committed  with- 
in the  District  of  Columbia.  Copies  of  the 
indictments  duly  returned  by  a  grand  jury 
were  put  in  evidence.  That  made  a  prima 
facie  case,  requiring  detention  until  an  or- 
der of  removal  could  be  applied  for  and 
issued.  Haas  insisted  upon  his  right  to  be 
tried  in  the  district  of  his  residence,  and 
complained,  with  more  or  less  justice,  of 
the  expense  and  hardship  incident  to  a  trial 
in  the  District  of  Columbia.  But  there  is 
no  principle  of  constitutional  law  which  en- 
titles one  to  be  tried  in  the  place  of  his 
residence.  The  right  secured  by  article  3, 
I  2,  and  the  6th  Amendment  of  the  Con- 
stitution, is  the  right  of  trial  in  the  dis- 
trict "where  the  crime  shall  have  been 
committed."  If,  therefore,  Haas  committed 
a  crime  against  the  United  States  in  the 
District  of  Columbia,  he  had  neither  legal 
nor  constitutional  right  to  object  to  remov- 
al to  the  district  where  the  trial  was  to  be 
had.  Re  Palliser,  136  U.  S.  257,  265,  34 
L.  ed.  514,  517,  10  Sup.  a.  Rep.  1034. 
474]  *If  the  only  constitutional  right  se- 
cured is  the  right  to  a  trial  by  jury  in  the  dis- 
trict where  the  crime  was  committed,  there 
is  obviously  no  invasion  of  either  right  by 
the  election  of  the  government  to  prose- 
cute the  offense  in  any  district  and  "court 
of  the  United  States  as  by  law  has  cog- 
nizance of  the  offense."  If  the  same  ac- 
cusation has  been  made  by  grand  juries  of 
different  jurisdictions,  it  would  be  mani- 
festly the  duty  of  the  prosecuting  officer  of 
the  United  States  to  determine  in  which 
the  offense  was  most  probably  committed, 
and  bring  the  offender  to  trial  there.  Thus, 
if  the  place  of  the  formation  of  the  eon- 
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spiracy  be  doubtful,  and  there  be  some 
facts  pointing  to  one  district  and  some  to 
another,  and  indictments  have  been  re- 
turned in  each,  it  would  be  the  plain  duty 
of  the  prosecution  to  take  steps  to  bring 
the  case  to  trial  in  that  district  to  which 
the  facts  most  strongly  pointed.  This 
seems  to  have  been  the  very  situation  of 
this  case,  and  the  principal  motive  moving 
the  Attorney  General  to  give  the  instruc- 
tion shown  by  his  letter  to  the  district  at- 
torney for  the  southern  district  of  New 
York.  The  removal  statute  is  plain,  and 
leaves  no  room  for  the  court  to  make  an 
exception  when  Congress  has  made  none. 

Has  the  United  States  court  for  the  Dis- 
trict of  Columbia  jurisdiction  over  the  ac- 
cusation made  in  that  district,  and  is  the 
case  triable  there  T  If  so,  the  duty  of  the 
commissioner,  assuming  a  showing  of  prob- 
able cause,  was  to  detain,  and  of  the  judge 
of  the  district  to  issue  his  warrant  for  the 
removal  of  the  accused  "to  the  district 
where  the  trial  is  to  be  had."  The  case, 
on  principle,  must  be  the  same  if  the  of- 
fense be  one  which  was  committed  in  more 
than  one  district.  In  such  a  case,  §  731, 
Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p.  585), 
makes  it  cognizable  in  either.  But,  if  in- 
dicted in  two  or  more  districts,  there  must 
be  an  election  as  to  where  the  defendant 
shall  be  tried.  Primarily,  this  is  the  right 
and  duty  of  the  Attorney  General,  or  those 
acting  by  his  authority.  If  the  election 
require  the  arrest  of  the  accused  in  a  dis- 
trict other  than  that  in  which  the  trial  is  to 
be  had,  removal  proceedings  must,  of  course, 
be  instituted.  *The  duty  of  the  com-  [4  75 
missioner  is  then  limited  to  the  determina- 
tion of  the  single  question  of  whether  a 
prima  facie  case  is  made  that  the  accused 
has  committed  an  offense  against  the  Unit- 
ed States,  indictable  and  triable  in  the  dis- 
trict to  which  a  removal  is  sought.  There 
is  no  discretion  reposed  when  such  a  case 
is  made  out.  That  bail  had  been  given 
would  not  prevent  removal,  for  in  such  a 
situation  the  sureties  would  be  exonerated 
by  act  of  the  law.  Beavers  v.  Haubert, 
198  U.  S.  77,  49  L.  ed.  950,  25  Sup.  a. 
Rep.  573. 

But  in  the  case  before  us,  the  consent  of 
the  circuit  court,  to  which  the  New  York 
indictments  had  been  returned,  was  grant- 
ed. To  say  that  the  accused  had  a  right 
to  a  speedy  trial  of  the  New  York  cases 
may  be  conceded.  If  unreasonable  delay 
should  result  from  continuances  due  to  an 
election  to  try  the  same  accusations  in  an- 
other district,  a  very  different  question 
might  arise,  calling  for  relief  through  ha- 
beas corpus.  But  such  a  possibility  affords 
no  legal  reason  for  denying  the  right  of 
removal.    The  precise  question  has  not  been 
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before  raised;  but  in  principle  the  case  is 
within  Re  Palliser,  136  U.  S.  257,  267,  34 
L.  ed.  514,  518,  10  Sup.  Ct.  Kep.  1034; 
Hyde  v.  Shine,  199  U.  S.  62,  50  L.  ed.  90, 
25  Sup.  Ct.  Rep.  760;  and  Benson  v.  Hen- 
kel,  198  U.  S.  1,  15,  49  L.  ed.  919,  924,  25 
Sup.   Ct.   Rep.   569. 

In  the  Palliser  Case,  a  removal  from  a 
New  York  district,  the  residence  of  Palli- 
ser, to  a  Connecticut  district,  was  object- 
ed to  because  the  offense  had  been  commit- 
ted in  New  York,  and  not  Connecticut. 
The  court  said: 

"But  there  can  be  no  doubt  at  all  that, 
if  any  offense  was  committed  in  New  York, 
the  offense  continued  to  be  committed  when 
the  letter  reached  the  postmaster  in  Con- 
necticut; and  tliat,  if  no  offense  was  com- 
mitted in  New  York,  an  offense  was  com- 
mitted in  Connecticut;  and  that,  in  either 
aspect,  the  district  court  of  the  United 
States  for  the  district  of  Connecticut  had 
jurisdiction  of  the  charge  against  the  pe- 
titioner. Whether  he  might  have  been  in- 
dicted in  New  York  is  a  question  not  pre- 
sented by  this  appeal." 

In  Hyde  v.  Shine,  the  fact  that  the 
conspiracy  charged  was  one  triable  in  Cali- 
fornia, the  residence  of  the  appellant,  was 
476]  *not  considered  as  an  answer  to  the 
demand  for  removal  from  California  to  the 
District  of  Columbia,  the  question  of  dis- 
tance being  the  one  pressed,  and  decided  as 
presenting  no  obstacle  to  the  legal  right  of 
removal. 

In  Beavers  v.  Haubert,  supra,  the  ap- 
pellant objected  to  removal  from  the  dis- 
trict of  his  residence  to  another,  to  be 
there  tried,  because  he  was,  at  the  time, 
under  indictment  in  the  di&trict  of  his 
residence,  and  under  bail  for  his  appearance 
for  a  different  offense  against  the  United 
States.  But  it  was  held  that  this  fact  af- 
lorded  no  rea.son  for  denying  a  removal 
upon  the  election  to  try  the  one  case  be- 
fore the  trial  of  the  other. 

In  Benson  v.  Ilenkel,  198  U.  S.  15,  49  L. 
ed.  924,  25  Sup.  Ct.  Rep.  569,  objection  was 
made  to  a  removal  to  the  District  of  Co- 
lumbia upon  the  ground  that  the  offense,  if 
any,  was  committed  in  California,  and  that, 
under  the  Constitution,  the  appellant  was 
entitled  to  a  trial  in  that  jurisdiction.  In 
dealing  with  that  question,  Mr.  Justice 
Brown   said: 

'Tlie  objection  does  not  appear  upon  the 
face  of  the  indictment,  which  charges  the 
offense  to  have  been  committed  within  this 
district,  but  from  the  testimony  of  one 
of  those  clerks  it  seems   that  the   moncv 

m 

was  received  by  him  in  certain  letters 
mailed  to  him  from  San  Francisco  and  re- 
ceived in  Washington.  Without  intimating 
whether  the  question  of  jurisdiction  can  be 
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raised  in  this  way,  the  case  clearly  falls 
within  that  of  Re  Palliser,  136  U.  S.  257, 
34  L.  ed.  514,  10  Sup.  Ct.  Rep.  1034,  in 
which  it  was  held  that  where  an  offense  is 
begun  by  the  mailing  of  a  letter  in  one 
district  and  completed  by  the  receipt  of  a 
letter  in  another  district,  the  offender  may 
be  punished  in  the  latter  district,  although 
it  may  be  that  he  could  also  be  punished 
in  the  former." 

The  next  objection  is  that  the  District 
of  Columbia  indictments  do  not  charge  any 
offense  against  the  United  States. 

The  four  District  of  Columbia  indict- 
ments charge  two  sets  of  conspiracies.  One 
conspiracy,  chargeu  in  indictment  No. 
2G,088,  is  averred  to  have  been  formed  be- 
tween Haas,  one  'Theodore  Price,  and  [47  7 
one  Edwin  S.  Holmes,  Jr.,  who  was  an  asso- 
ciate statistician  in  the  Department  of 
Agriculture.  The  charge  in  certain  of  these 
counts  is  that  these  three  defendants  con- 
spired to  defraud  the  United  States  by  se- 
cretly obtaining  information  from  Holmes, 
which  he  should  acquire  in  his  official  char- 
acter as  associate  statistician,  and  should, 
in  violation  of  his  official  duty,  give  out 
secretly  to  his  co-conspirators,  as  to  the 
probable  contents  of  certain  ofTicial  cotton 
crop  reports  in  advance  of  the  time  when 
these  reports  were  to  be  promulgated  ac- 
cording to  law.  In  one  of  the  counts  it 
is  charged  that  Holmes  was  to  falsify  one 
of  these  official  cotton  crop  reports,  of 
which  fact  his  associates  were  to  be  ad- 
vised in  advance.  All  of  which  informa- 
tion in  advance  of  the  publication  of  the 
official  cotton  crop  reports  was  to  be  used 
for  speculative  purposes  in  the  open  mar- 
ket. 

Indictment  No.  26,089  charges  that  Haas 
and  Price  conspired  to  bribe  Holmes  to 
make  this  false  report,  and  to  furnish  them 
in  advance  informatiim  as  to  its  contents. 

Indictment  No.  26,086  charges  that  Haas 
and  one  Frederick  A.  Peckham  conspired 
with  one  Van  Riper  to  bribe  Holmes  to 
give  them  advance  information  of  the  June 
report  of  1905,  while  No.  26,087,  charges 
Haas,  Peckhnm,  and  Holmes  with  conspir- 
acy to  defraud  tlie  United  States  by 
Holmes  giving  his  co-conspirators  advance 
information  as  to  that  report. 

The  indictments  are  of  such  great  length 
that  it  is  not  feasible  to  set  them  out  in 
lull  or  to  state  the  substance  of  their  sev- 
eral counts.  It  is,  for  the  purposes  of  thts 
case,  enough  to  say  that  it  is  averred  that 
the  Department  of  Agriculture  includes  a 
Bureau  of  Statistics,  established  by  law. 
That  one  of  the  governmental  functions 
exercised  by  that  department,  particularly 
through  the  Statistical  Bureau,  is  the  ac- 
quirement   of    detailed    information    from 
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time  to  time  in  respect  to  the  condition  of 
the  cotton  crop  of  the  country.  That  this 
information  comes  through  thousands  of 
correspondents,  some  ofliciul  and  others  not, 
through  the  reports  of  local  agents  scat- 
tered through  the  cotton  region,  and 
478]  through  traveling  •representatives  ol 
the  Department.  From  these  and  other  sour- 
ces a  report  is  made  estimating  acreage,  con- 
dition, and  the  probable  size  of  the  crop. 
Comparisons  with  former  reports  are  made, 
and  every  explanation  furnished  which  may 
throw  light  upon  the  present  condition  and 
prospect  of  the  growing  crop.  That  the  pur- 
pose is  to  complete  and  promulgate  at 
stated  times  fair,  impartial,  and  reliable 
reports,  and  that  said  reports  are  issued 
about  the  3d  day  of  the  months  of  June, 
July,  August,  Soj)tember,  October,  and  De- 
cember. That  the  information  thus  ofTicial- 
ly  acquired  and  compiled,  and  the  esti- 
mates thereon,  are  of  value  and  do  greatly 
affect  the  market  price  of  the  crop.  That 
such  reports  are  required  to  be  submitted 
to  and  approved  by  the  Secretary  of  Ai^ri- 
culture  before  publication,  and  that  under 
the  custom,  practices,  and  regulations  of 
the  Secretary  of  Agriculture  all  olTicers  and 
employees  are  required  to  keep  secret  the 
information  so  gathered,  and  from  in  any 
way  divulging  same  or  giving  out  any  in- 
formation forecasting  such  report  in  ad- 
vance of  its  official  approval  and  promul- 
gation. 

It  is  averred  that  the  said  Holmes  was 
an  employee  or  an  official  in  said  depart- 
ment, and  in  the  Bureau  of  Statistics. 
That  by  virtue  of  his  duty  as  such  official 
and  assistant  statistician,  he  acquired  much 
of  the  information  upon  which  such  reports 
are  based,  and,  as  an  official,  came  into 
knowledge  of  the  probable  contents  of  the 
regular  reports.  That  neither  Haas  nor 
Price  had  any  official  connection,  .and  were 
not  authorized  to  obtain  information  about 
such  reports  in  advance  of  their  promulga- 
tion. That  the  conspiracy  was  to  obtain 
such  information  from  Holmes  in  advance 
of  general  publicity,  and  to  use  sucli 
information  in  speculating  upon  the  cotton 
market,  and  thereby  defraud  the  United 
States  by  defeating,  obstructing,  and  im- 
pairing it  in  the  exercise  of  its  govern- 
mental function  in  tlie  regular  and  official 
duty  of  publicly  promulgating  fair,  impar- 
tial, and  accurate  reports  concerning  the 
cotton  crop.  One  count  charges,  in  addi- 
tion, that  the  conspiracy  included  the  mnk- 
479]  ing  of  a  false  report,  the  'facts  to  be 
given  by  Holmes  to  his  co-conspirators  in 
advance  of  its  publication. 

The  counts  char;^ing  a  conspiracy  to  com- 
mit an  offense  against  the  United  States 
in  substance  charge  that  this  was  to  be 
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accomplished  by  bribing  the  said  Holmes 
to  induce  him  to  do  certain  acts  in  viola- 
tion of  his  lawful  duty  not  to  give  out 
advance  information  in  respect  to  the  con- 
dition of  the  cotton  crop,  ac(]uircd  in  the 
performance  of  his  official  duty. 

Do  the  counts  which  charge  a  conspiracy 
to  defraud  the  United  States  charge  any  of- 
fense ? 

The  authority  for  the  indictments  char- 
ging a  conspiracy  to  defraud  is  §  5440,  Rev. 
Stat  (U.  S.  Conip.  Stat.  1901,  p.  3670). 
Its  language  is  plain  and  broad: 

"If  two  or  more  persons  conspire  .  .  • 
to  defraud  the  United  States  in  any  man- 
ner or  for  any  purpose,  and  one  or  more 
of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy,  all  the  parties 
to  such  conspiracy  shall  be  liable,"  etc. 

These  counts  do  not  expressly  charge 
that  the  conspiracy  included  any  dircci  pe- 
cuniary loss  to  the  United  States,  but,  as 
it  is  averred  that  the  acquiring  of  the  in- 
formation and  its  intelligent  computation, 
with  deductions,  comparisons,  and  explana- 
tions, involved  great  expense,  it  is  clear 
that  practices  of  this  kind  would  deprive 
these  reports  of  most  of  their  value  to  the 
public,  and  degrade  the  department  in 
general  estimation,  and  that  there  would 
be  a  real  financial  loss.  But  it  is  not  es- 
sential that  such  a  conspiracy  shall  con- 
template a  financial  loss  or  that  one  shall 
result.  The  statute  is  broad  enough  in  its 
terms  to  include  any  conspiracy  for  the 
purpose  of  impairing,  obstructing,  or  de- 
feating the  lawful  function  of  any  de]ait- 
ment  of  government.  Assuming,  as  we  have, 
for  it  has  not  been  challenged,  that  this 
statistical  side  of  the  Department  of  Agri- 
culture is  the  exercise  of  a  funct.on  within 
the  purview  of  the  Constitution,  it  mu'^t  fol- 
low that  any  conspiracy  which  is  calculat- 
ed to  obstruct  or  impair  its  efficiency  and  de- 
stroy the  value  of  its  operations  and  re])orts 
as  fair,  impartial,  and  reasonably  accurate, 
would  be  to  defraud  *the  United  [480 
States  by  depriving  it  of  its  lawful  right 
and  duty  of  promulgating  or  diffusing 
the  information  so  officially  acquired  in  the 
way  and  at  the  time  required  by  law  or 
departmental  regulation.  That  it  is  not 
essential  to  charge  or  prove  an  actual 
financial  or  property  loss  to  make  a 
case  under  the  statute  has  been  more 
than  once  ruled.  Hyde  v.  Shine,  199  U.  8. 
02,  81,  60  L.  ed.  90,  96,  25  Sup.  Ct.  Rep. 
700;  United  States  v.  Keitel,  211  U.  S.  370, 
.594,  63  L.  ed.  230,  243,  29  Sup.  Ct.  Rep.  123; 
Curley  v.  United  States,  04  C.  C.  A.  309,  130 
Fed.  1;  McGregor  v.  United  States,  69  C. 
C.  A.  477,  134  Fed.  195. 

The  counts  charging  a  conspiracy  to  com- 
mit an  offense  against  the  United  States, 
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namely,  the  offense  of  bribing  Holmes  to  vio- 
late his  duty  as  a  public  official  by  giving 
out  advance  information  about  tiie  monthly 
cotton  reports,  are  said  not  to  charge  an 
ofTense  against  the  United  States,  because 
there  is  no  statute  which  prohibits  the  giv- 
ing out  of  such  official  secrets  in  advance  of 
lawful  promulgation. 

Section  5451,  Rev.  SUt.  (U.  S.  Comp. 
Stat.  1901,  p.  3680),  makes  it  a  crime 
to  bribe  or  offer  to  bribe  "any  officer  of  the 
United  States,"  or  "any  person  acting  for  or 
on  behalf  of  the  United  States,  in  any  of- 
ficial function,  under  or  by  authority  of  any 
department  or  office  of  the  government; 
.  .  .  to  induce  him  to  do  or  omit  to  do 
any  act  in  violation  of  his  lawful  duty."  The 
head  of  each  department  is  authorized  by 
§  161,  Rev.  SUt.  (U.  S.  Comp.  Stat.  1001, 
p.  80),  "to  prescribe  regulations  not  incon- 
sistent with  law  for  the  government  of  his 
department,  the  conduct  of  its  officers  and 
clerks,  the  distribution  and  performance  of 
its  business,  and  the  .  .  .  preservation 
of  the  records,  papers,  and  property  apper- 
taining to  it."  Such  regulations  need  not 
be  promulgated  in  any  set  form,  nor  in  writ- 
ing. 

In  United  States  v.  Macdaniel,  7  Pet.  1, 
14,  15,  8  L.  ed.  587,  502,  it  was  said  of  de- 
partmental regulations  that,  "of  necessity, 
usages  have  been  established  in  every  de- 
partment of  the  government,  which  have 
become  a  kind  of  common  law,  and  regulate 
the  rights  and  duties  of  those  who  act  with- 
in their  respective  limits." 

In  Benson  v.  Henkel,  198  U.  S.  1,  11,  40 
L.  ed.  910,  022, 25  Sup.  Ct  Rep.  660,asimi- 
481]  lar  question  *arose  in  an  appeal  from 
an  order  denying  a  writ  of  habeas  corpus  in 
a  removal  case.  The  appellant  was  charged 
with  a  conspiracy  to  commit  an  offense  by 
bribing  certain  clerks  of  the  land  office  to 
divulge  the  contents  of  certain  reports.  It 
was  said  that  these  clerks  had  not  been  for- 
bidden by  any  statute  to  give  out  such 
information.  Mr.  Justice  Brown,  for  the 
court,  said: 

"But  it  is  clearly  for  the  court  to  say 
whether  every  duty  to  be  performed  by  an 
official .  must  be  designated  by  statute,  or 
whether  it  may  not  be  within  the  power  of 
the  head  of  a  department  to  prescribe  regu- 
lations for  the  conduct  of  the  business  of 
his  office  and  the  custody  of  its  papers,  a 
breach  of  wliich  may  be  treated  as  an  act  in 
violation  of  the  lawful  duty  of  an  official 
or  clerk.  United  States  v.  Macdaniel,  7  Pet. 
1,  14,  8  L.  ed.  687,  592." 

We  have  not  dealt  with  certain  minor  ob- 
jections which  go  to  the  form  of  the  indict- 
ments rather  than  to  the  substance.  These 
are  matters  to  be  determined  in  the  court 
where  they  were  found,  and  are  not  prosier 
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for  consideration  upon  habeas  corpus  pro- 
ceeding. 

The  exclusion  of  the  evidence  taken  in 
Price  V.  United  States,  and  offered  in  this 
case  upon  the  petition  for  writ  of  habeas 
corpus  in  the  circuit  court,  touching  the 
history  of  the  finding  of  indictment  No. 
26,088,  is  not  a  matter  which  is  proper  for 
review  on  such  an  appeal  as  this.  So,  also, 
the  defense  of  the  statute  of  limitations, 
llie  one  defense  is  matter  in  abatement  and 
the  other  of  substantive  defense,  and  both 
are  properly  matters  for  the  determination 
of  the  court  into  which  the  indictments  were 
returned  and  where  the  case  will  be  tried. 

It  is  enough  to  hold,  as  we  do,  tliat  the 
indictments  sufficiently  charge  an  offense 
committed  within  the  District  of  Columbia 
to  require  that  the  appellant  shall  be  re- 
moved to  that  district  for  trial.  Benson  v. 
Henkel,  198  U.  S.  1,  49  L.  ed.  919,  25  Sup. 
Ct.  Rep.  569. 

Tlie  introduction  of  certified  copies  of  the 
District  of  Columbia  indictments  made  a  pri- 
ma facie  case  for  removal.  That  *case  [482 
was  not  overcome  by  the  copies  of  the  New 
York  indictments.  That  they  laid  the  locus 
of  the  conspiracy  in  a  different  place  from 
that  laid  in  the  District  of  Columbia  indict- 
ments is  true.  But  if  such  indictments  are 
evidence  for  the  purpose  of  sliowing  that  the 
place  of  the  conspiracy  was  not  in  tlie  Dis- 
trict of  Columbia,  such  evidence  was  not, 
as  matter  of  law,  sufficient  to  overcome  the 
probable  cause  shown  by  the  District  of 
Columbia  indictments.  They  certainly  could 
not  be  regarded  as  admissions  by  the  gov- 
ernment. They  were,  at  most,  evidence  of 
the  opinion  of  the  New  York  grand  jury  as 
to  the  locus  of  the  conspiracy.  But  if  the 
fact  be  that  the  offense  cliarged  in  both  sets 
of  indictments  is  identical,  and  that  the 
locus  of  the  conspiracy  is  laid  in  one  set  as 
in  one  district  and  in  the  otiier  as  in  a 
different  district,  it  is  still  for  the  govern- 
ment to  determine  in  which  of  the  two  dis- 
tricts it  will  bring  the  accused  to  trial,  and 
of  the  commissioner  to  determine  whether 
a  prima  facie  case  has  been  shown  that  the 
accused  had  probably  committed  an  offense 
in  the  District  of  Columbia,  which  was  in- 
dictable and  triable  there.  This  we  have 
dealt  with  already,  and  only  refer  to  it  now 
in  connection  with  the  use  of  the  New  York 
indictments  as  evidence  that  the  offense  was 
not  committed  in  the  District  of  Columbia. 

Upon  the  whole  case,  we  conclude  that  the 
commissioner  had  jurisdiction,  and  that  no 
sufficient  reason  is  shown  lor  discharging 
the  appellant. 

Final  order  denying  writ  affirmed. 

Brewer,  J.,  concurring: 

I  concur  in  affirming  the  orders  of  r»> 
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moval  in  these  cases,  but  my  concurrence 
must  not  be  taken  as  holding  that  the  in- 
dictments will  stand  the  final  test  of 
validity  or  sufficiency.  Assuming  that  there 
is  a  doubt  in  respect  to  these  matters,  as  1 
think  there  is,  and  as  seems  to  be  suggested 
by  the  opinion  in  No.  367,  I  am  of  the  opin- 
483]  ion  that  such  doubt  should  be  'settled 
by  direct  action  in  the  court  in  which  the 
indictments  yvere  returned,  and  not  in  re- 
moval proceedings. 

Mr.  Justice  McKenna  concurs  in  the  re- 
sult, but  reserves  opinion  whether  the  facts 
alleged  in  the  indictment  constitute  a  con- 
spiracy to  defraud  the  United  btates. 


FREDERICK  A.  PECKHAM,  Appt., 

V. 

WILLIAM  HENKEL,  United  States  Mar- 
shal for  the  Southern  District  of  New 
York,  et  al. 

(See  S.  C.  Reporter's  ed.  483-487.) 

Courts  —  conflict  of  Jurisdiction  —  re- 
moval of  prisoner  to  other  Federal 
district. 

1.  The  prosecution  of  proceedings  for  the 
removal  to  another  Federal  district  for  trial 
of  a  person  there  charged  with  an  ofTensc 
against  the  United  States  is  not  an  unlaw- 
ful interference  with  the  jurisdiction  of  a 
Federal  circuit  court  for  another  district, 
in  which  an  order  for  the  removal  of  the  ac- 
cused to  answer  for  similar  but  distinct  of- 
fenses has  been  stayed  pending  the  determi- 
nation of  an  appeal  from  such  order  to  a 
circuit  court  of  appeals. 

[For  other  cnsos,  see  Courts,  1481,  1611,  1G12. 
In  Digest  Sup.  Ct.  1008.] 

Habeas  corpus  —  scope  of  review  —  pro- 
ceedings to  remove  to  another  Fed- 
eral district. 

2.  The  error,  if  any,  in  prosecuting  pro- 
ceedings for  tlie  removal  to  another  Federal 
district  for  trial  of  a  person  there  cliarged 
with  an  ofTcnse  against  the  United  States, 
while  similar  procoodings  in  a  Federal  cir- 
cuit court  for  anotlier  district  are  pending, 
cannot  be  corrected  on  a  writ  of  habeas  cor- 
pus. 

[For  other  cases,  see  Habeas  Corpus,  140-144, 
in  Digest  Sup.  Ct.  1008.  J 
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Argued  January  6,  7,  1910.    Decided  Febru- 
ary 21,  1910. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  refusing 
relief  by  habeas  corpus  to  a  person  held  in 
custody  to  await  an  order  for  his  removal 
to  the  District  of  Columbia  for  the  trial 
of  indictments  there  pending  against  him. 
Aflirmed. 

See  same  case  below,  1G6  Fed.  627. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nash  Rock  wood  and  Henry  E. 
Davis  argued  the  cause,  and,  with  Mr.  Max 
D.  Steuer,  filed  a  brief  for  appellant: 

The  petitioner,  Peckham,  is  legally  in  the 
custody  of  his  surety,  and,  in  theory  of 
law,  is  actually  in  the  jurisdiction  to  which 
removal  is  sought. 

He  Beavers,  125  Fed.  988. 

The  rule  that  where  jurisdiction  has  at- 
tached to  a  person  or  thing  it  is  exclusive 
in  effect  until  it  has  wrought  its  function 
is  primarily  the  right  of  the  court  or  sov- 
ereignty itself. 

Beavers  v.  Haubert,  198  U.  S.  -77,  49  L. 
ed.  050,  25  Sup.  Ct  Rep.  573. 

^Ir.  Jesse  C.  Adklns  argued  the  cause, 
and,  with  Assistant  Attorney  General  Fow- 
ler, filed  a  brief  for  appellees: 

The  present  proceeding  is  not  illegal,  be- 
cause appellant's  appeal  in  the  circuit  court 
of  appeals  has  not  yet  been  decided. 

Beavers  v.  Haubert,  198  U.  S.  77.  49  L. 
ed.  950,  25  Sup.  Ct.  Rep.  573. 

Mr.  Justice  Lnrton  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  judgment  of  the 
circuit  court,  denying  the  application  of  the 
appellant  to  be  discharged  from  arrest  on 
a  writ  of  habeas  corpus,  and  remanding 
him  to  the  custody  of  the  marshal. 

The  case  difTers  from  the  case  of  Haas 
V.  Hcnkel,  just  disposed  of  [216  U.  S.  462, 
ante,  669,  30  Sup.  Ct.  Rep.  249],  only  in  cer- 
tain particulars;  otherwise  it  is  governed 
by  the  opinion  in  that  case. 

1.  Peckham  is  included  in  only  two  of 
the  indictments  against  Haas,  namely,  Nos. 
26,080  and  26,087.  The  first  charges  a 
coiispinioy  with  Edwin  S.  Holmes,  Jr.,  and 
Moses  Haas  to  defraud  the  United  States; 


Note.  —  As  to  the  exercise  by  courts  of 
powers  which  bring  them  into  collision — 
see  notes  to  Carson  v.  Dunham,  3  L.R.A. 
203,  and  Tefft  W.  &  Co.  v.  Sternberg,  6 
L.R.A.  221. 

On  removal  to  another  Federal  district  for 
trial  of  persons  there  charged  with  an  of- 
fense against  the  United  States — see  note 
to  Gi^eene  v.  Henkel,  46  L.  ed.  U.  S.  177. 

On  habeas  corpus  in  the  Federal  courts — 
see  notes  to  Re  Reinitz,  4  L.R.A.  236;  State 
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ex  rel.  Cool»ian  v.  Winters,  10  L.R.A.  616; 
Re  Huso,  25  C.  C.  A.  4 ;  and  Tinsley  v.  An- 
derson, 43  L.  ed.  U.  S.  91. 

As  to  questions  reviewable  by  habeas  cor- 
pus— see  notes  to  State  v.  Jackson,  1  li.U.A. 
373;  Bion's  Appeal,  11  I>.R.A.  094;  Glass  v. 
The  Betsev,  1  L.  ed.  U.  S.  489;  United 
States  V.  Hamilton,  1  L.  cd.  U.  S.  490: 
Ex  parte  Carll,  27  L.  ed.  U.  S.  288;  Oteiza  y 
Cortes  V.  Jaei>bus,  34  L.  ed.  U.  S.  464;  and 
Pearce  v.  Texas,  39  L.  ed.  U.  S.  164. 
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the  other  with  a  conspiracy  with  Haas,  and 
others  unknown,  to  commit  an  olTense 
against  the  United  States,— that  of  bribing 
Holmes,  an  assistant  statistician  in  the 
Department  of  Agriculture,  to  do  an  act  in 
violation  of  his  official  duty. 

Neither  of  the  indictments  found  in  the 
District  of  Columbia  against  Peckham  in- 
cludes the  count  charging  a  conspiracy  to 
bribe  Holmes  to  falsify  one  of  the  official 
cotton  crop  reports. 

In  all  other  matters  this  appeal  is  con- 
trolled by  the  opinion  and  judgment  in  the 
Haas  Case,  unless  a  diflferent  result  must 
follow  from  the  facts  now  to  be  stated. 

In  1905,  three  indictments  were  returned 
against  Peckham,  Holmes,  and  Haas  in  the 
supreme  court  for  the  District  of  Columbia, 
charging  them  with  conspiring  to  defraud 
the  United  States  and  to  commit  an  offense 
against  the  United  States.    A  warrant  for 
Peckham's  arrest  was  issued  in  the  north- 
ern district  of  New  York  upon  a  complaint 
filed  with  the  commissioner  for  his  removal 
to  the  District  of  Columbia  for  trial.  Peck- 
ham   appeared    and    waived    examination, 
and  gave   bail  for  his  appearance   in   the 
District  of  Columbia  court  to  answer  the 
indictments  there  pending.  Subsequently  his 
485]  ^sureties  surrendered  him,  pursuant  to 
f  1018,  Rev.  Stat.,  U.  S.  Comp.  Stat.  1901, 
p.  719,  whereupon  the  commissioner  issued 
a  warrant  recommitting  him  to  the  custody 
of  the  United  States  marshal  for  the  north- 
em  district  of  New  York.     Thereupon  he 
applied  to  District  Judge  Ray,  of  that  dis- 
trict, for  a  writ  of  habeas  corpus,  alleging, 
upon  the   facts   stated,  that  his  detention 
was  contrary   to   law   and   in   violation   of 
the  Constitution  of  the  United  States,  for 
that    the    aforesaid    indictments    did    not 
charge   any   crime   or   offense   against   the 
United    States.     Upon    a    hearing    before 
Judge  Ray,  the  petition  was  dismissed,  the 
writ  denied,  and  Peckham  remanded  to  the 
custody  of  the  marshal,  and  an  order  made 
at  the  same  time  for  his  removal  to  the 
District  of  Columbia.     From  this  judgment 
an  appeal  was  at  once  allowed  to  the  circuit 
court  of  appeals  for  the  second  circuit.    In 
consequence    of    this.    Judge    Ray    directed 
that   the   execution   of   the   removal   order 
made  by  him  be  stayed  until  the  appeal 
should    be   disposed   of.     That    stay   order 
was  made  January  10,  1900,  and  was  still 
in  force  when,  in  November,  1908,  the  pro- 
ceedings   for    his    removal    to   answer    the 
1008  indictments  were  had.     The  pendency 
of   the   proceedings    for   his    removal   from 
the  northern  district  of  New  York  to  an 
swer  the  District  of  Columbia  indictments 
found  in  1905,  and  of  his  appeal  from  the 
Judgment  of  the  circuit  court  for  that  dis- 
trict, and  the  order  made  staying  the  re* 
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moval  order  made  in  the  proceedings  re- 
ferred to,  were  shown  in  evidence  before 
the  commissioner  in  the  proceedings  under 
review  in  the  present  appeal,  as  a  legal 
obstacle  to  any  order  of  removal  to  answer 
the  1908  indictments,  and  also  as  evidence 
bearing  upon  the  defense  of  the  statute 
of  limitations  as  a  bar  to  those  indict- 
ments. The  1905  indictments  are  for  simi- 
lar offenses  to  those  charged  in  the  later 
indictments  of  1908;  but  they  are  not  for 
the  same  offenses.  They  charge  conspiracy 
at  a  different  time  and  with  respect  of  dif- 
ferent cotton  leports,  and  were,  therefore, 
offenses  distinct  from  those  included  in  the 
later  indictments. 

But  it  is  said  that  while  the  removal 
proceedings  in  the  northern  district  of  New 
York  are  pending,  appellant  cannot  *be  [486 
removed  under  the  later  complaint  without 
disregarding  the  jurisdiction  over  his  per- 
son which  first  attached  by  virtue  of  the 
prior  effort  to  remove  him  to  the  District 
of  Columbia.  That  Peckham  is  under  bond 
to  appear  and  comply  with  the  order  of 
removal  made  by  Judge  Ray,  and,  there- 
fore, constructively  in  the  custody  of  his 
sureties,  must  be  conceded.  But  if  the  per- 
formance of  the  condition  of  that  bail  bond 
is  rendered  impossible  by  his  removal  in 
these  subsequent  proceedings,  at  the  in- 
stance of  the  United  States,  the  effect  may 
be  to  exonerate  his  sureties.  Taylor  v. 
Taintor,  16  Wall.  371,  21  L.  ed.  290 ;  Beav- 
ers V.  Haubert,  198  U.  S.  77,  85,  49  L.  ed. 
950,  953,  25  Sup.  a.  Rep.  573.  But  it  is 
said  that  removal  to  the  District  of  Co- 
lumbia is  forbidden  under  Judge  Ray's  or- 
der of  January  10,  1900,  and  that  a  re- 
moval under  the  order  made  by  the  com- 
missioner in  the  proceedings  now  under  re- 
view will  invalidate  the  order  of  Judge 
lUy. 

This  is  a  fanciful  claim.  He  will  not  be 
removed  under  or  in  pursuance  of  the  origi- 
nal order  of  removal,  execution  of  which 
has  been  stayed,  but  under  an  order  made 
in  an  altogether  distinct  and  subsequent 
proceeding  to  answer  distinct  offenses. 

Finally,  it  is  said  that  the  jurisdiction 
of  the  court  for  the  northern  district  of 
New  York,  having  attached  to  the  person 
of  appellant,  must  be  respected  as  exclu- 
sive until  its  jurisdiction  is  exhausted. 

The  rule  is  one  of  comity  only,  and  has 
a  wide  application  in  civil  cases,  but  a  lim- 
ited one  in  criminal  cases.  See  Re  John- 
son, 167  U.  S.  120,  125,  42  L.  ed.  103,  104, 
17  Sup.  Ct.  Rep.  735,  and  Beavers  v.  Hau- 
bert, 198  U.  S.  77,  84,  49  L.  ed.  950,  953, 
25  Sup.  Ct.  Rep.  573.  But  when,  as  here, 
the  subsequent  proceeding^  for  the  removal 
of  appellant  are  to  answer  indictment* 
later  found  for  other  and  distinct  offenses, 
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the  question  is  quite  a  different  one,  for 
the  ''cases"  are  not  the  same.  That  they 
are  ''cases"  against  the  same  offender  is 
not  of  itself  sufficient  to  constitute  the 
second  proceedings  void  as  an  unlawful  in- 
terference with  the  jurisdiction  of  the  cir- 
cuit court  for  the  northern  district  of  New 
York.  The  present  case  differs  upon  this 
point  from  that  of  Beavers  ▼.  Haubert,  in 
that  the  consent  of  the  court  of  prior  ju- 
risdiction was  not  obtained  as  in  that.  In 
4 8 7] that  case  *the  court  reserved  the  ques- 
tion as  to  "whether  the  government  had  the 
right  of  election,  without  such  consent,"  to 
proceed  in  either  of  the  two  districts  in 
which  indictments  were  pending.  But 
there  is  here  no  question  of  electing  wheth- 
er to  try  in  the  northern  district  of  New 
York  or  in  the  District  of  Columbia,  but 
whether  it  would  elect  between  the  two  re- 
moval proceedings,  the  object  of  each  being 
to  remove  the  appellant  to  the  same  place 
for  trial.  The  institution  of  the  second  re- 
moval proceeding  without  the  consent  of 
the  circuit  court  for  the  northern  district 
of  New  York  may  very  well  be  regarded  as 
an  election  by  the  United  States,  the  plain- 
tiff in  both  cases,  to  abandon  the  first  com- 
plaint. But  aside  from  this,  and  assum- 
ing, without  deciding,  that  the  removal  pro- 
ceedings were  in  disregard  of  the  prior  pro- 
ceedings, and  therefore  erroneous,  tlie  juris* 
diction  of  the  commissioner  was  not  af< 
fected.  No  constitutional  right  of  the  ap- 
pellant was  invaded.  A  petition  for  a  writ 
of  habeas  corpus  is  not  a  writ  of  error. 
The  error,  if  any,  was  a  mere  disregard  of 
a  rule  of  comity,  which  is  not  reversible  in 
a  proceeding  of  this  character. 

In  principle,  the  case  is  governed  by 
Beavers  v.  Haubert,  and  the  final  order  of 
the  Circuit  Court  is  affirmed. 

Brewer,  J.,  concurring: 

I  concur  in  affirming  the  orders  of  re- 
moval in  these  cases,  but  my  concurrence 
must  not  be  taken  as  holding  that  the 
indictments  will  stand  the  final  test  of  va- 
lidity or  sufficiency.  Assuming  that  there 
is  a  doubt  in  respect  to  these  matters,  as  I 
think  there  is,  and  as  seems  to  be  suggest- 
ed by  the  opinion  in  No.  367,  I  am  of  the 
opinion  that  such  doubt  should  be  settled 
by  direct  action  in  the  court  in  which  the 
indictments  were  returnedi  and  not  in  re- 
moval proceedings. 

Mr.  Justice  McKenna  concurs  in  the  re- 
sult, but  reserves  opinion  whether*  the  facts 
alleged  in  the  indictment  constitute 'a  con* 
fpiracy  to  defraud  the  United  States. 

54  Ii.  ed. 
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V. 

WILLIAM  HENKEL,  United  States  Mar- 
shal for  the  Southern  District  of  New 
York,  et  al. 

(See  S.  C.  Reporter's  ed.  488-494.) 

Habeas  corpus  —  snfflciency  of  Indict* 
ment  In  remoiral  proceedings. 

1.  One  good  count  in  an  indictment  under 

which  a  trial  might  be  had  in  the  Federal 

district  to  which  a  removal  under  U.  S.  Rev. 

Stat.  §   1014,  U.   S.  Comp.   Stat.  1901,  p. 

716,  is  sought,  is  enough  to  support  an  order 

for  such  removal  in  a  habeas  corpus  proceed* 

ing. 

[For  other  cases,  see  Habeas  Corpus,  140-144, 
in  Digest  Sup.  Ct.  1008.] 

Criminal  law  — removal  from  district 
of  residence. 

2.  A  person  indicted  for  the  same  offense 

in  two  Federal  districts,  one  of  which  is  the 

district   where   he    resides,   may — at    least, 

with  the  consent  of  the  court  of  the  latter 

district — be  removed,  under  U.  8.  Rev.  Stat. 

§  1014,  U.  S.  Comp.  Stat.  1001,  p.  716,  to 

the  other  district  for  the  trial  of  the  offense 

committed  there. 

[For  other  cases,  see  Crimtnal  I«aw,  VII.  In 
Digest  Sup.  Ct.  1008.] 

Criminal  law  — removal  to  other  dis- 
trict for  trial  —  sufficiency  of  Indict- 
ment. 

3.  Allegations  charging  a  conspiracy  l^ 
which  an  employee  in  the  Bureau  of  Stat  is- 
tics  in  the  Department  of  Agriculture  was  to 
give  his  co-conspirators  advance  information 
of  the  official  cotton  crop  reports,  and  a  con- 
spiracy to  bribe  such  emplovee  for  the  same 
purpose,  sufficiently  show,  for  the  purposes 
of  a  removal,  under  U.  S.  Rev.  Stat.  §  101 4, 
U.  S.  Comp.  Stat.  1001,  p.  716,  to  the  Dis- 
trict of  Columbia  for  trial,  the  commission 
within  the  District  of  offenses  against  the 
United  States. 

[For  other  cases,  see  Crimtnal  Law,  240-254,  In 
Digest  Sup.  Ct.  1008.) 

Habeas  corpus  —  8co|>e  of  review  ~  pro- 
ceedings to  remove  to  anotlier  Fed- 
eral district. 

4.  'A  finding  of  probable  cause  for  the  re- 
moval to  the  District  of  Columbia  of  a  per- 
son there  charged  with  an  offense  against 

Note. — On  removal  to  another  Federal 
district  for  trial  of  persons  there  charged 
with  an  offense  against  the  United  States 
— see  note  to  Qreene  v.  Hoikel,  49  T'.  ed.  U. 
S.  177. 

On  habeas  corpus  in  the  FederU  courts-* 
see  notes  to  Re  Reinitz,  4  L.R.A.  230;  State 
ex  rel.  Cochran  v.  Winters,  10  L.R.A.  016; 
Re  Huse,  25  C.  C.  A.  4;  and  Tinsley  v.  An- 
derson, 43  L.  ed.  U.  S.  01. 

As  to  questions  reviewable  by  habeas  cor- 
pus— see  notes  to  State  v.  Jackson,  1  L.R.A. 
373;  Bion's  Appeal,  11  L.R.A.  604;  Glass  ▼. 
The  Betsey,  1  L.  ed.  U.  S.  480;  United 
States  V.  Hamilton,  1  L.  ed.  U.  S.  400;  Ex 
parte  Carll,  27  L.  ed.  U.  S.  288;  Oteisa  j 
Cortes  ▼.  Jacobus^  34  K  ed.  U.  S.  404;  and 
Pearce  v.  Xezai^  39  L.  ed.  U.  &  164. 
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SOFBEUE  COUBT  OF  THB  VHTUO  SrATEB.                           Oci.  TUH, 

Ihe  United  States  will  not  be  disturbed  on  moved,  a*  K  fugitive  criminal,  for  trial  in 

habeos  corpus  as  being  wliolly  nithout  onj  any  district  of  the  United  States  in  whicli 

evidence  to  giipport  it,  where  certified  cnpie«  his  offense  may  also  Be  cognirable. 

of   indictments   for   conspiring  against   tb«  d.  ri„„_    7  !>»■.    i    -p.i    f.      v^    «  =-< 

United  States,  found  in  the  District  of  Co  ^  "f  °"""'  J  P^""  '■  J^f"  ^"-  ^"^  ^•^'^■' 

lumbis,   were   produced  before   the  commis-  Cool^J;  ^°'"^-  ^""-  P"  «"'  "■>'«■ 

sioiier,  altliough  copies  of  indictments  foiind  ^   ">■   ^•'o'"   extending  the   operation   ol 

by  a  Federal  court  of  the  district  wliere  the  U.    S.    Rev.    Stat,    g    3014,    in    tbe   manner 

accused    resides,    laying    the    locus    of    the  urged   by   the   government,    this   court   will 

cons|iiracy  in  that  district,  were  also  iifTercd  limit  its  application  to  the  purposes  it  waa 

in  evidence,  tngetticr  with  testimony  tending  intended  to  serve 

J?  ■*!?*  ."I"',*''*.  ""V*''^,''*'*  "?*„'*!"  '"  United  States  v.   Kirby,  7  Wall.  <86.  10 

the  District  of  Columbia  at  any  of  tlie  time.  l.  ed.  290;  Varick  v.  Brijors.  8  Paige,  323: 

when  the  conspiracy  was  said  to  have  been  „  „             '              ,'','**'„  ""^         ' 

formed.              »■       '  2  Bacon,  Essays,   1824,  pp.  383,  384. 

[For  other  cases,  sec  llnbeoi  Corpus,  140-U4,  To    justify    the    defendant's    removal    to 

In  DlBcst  Slip.  Ct.  lOOS.l  the  District  of  Columbia  it  waa  incumbent 

tNo    38G 1  "l*""   '***  government  to  establish   by  eom- 

petent   legal    evidence    the   fact   that   there 

Argued  January  T.  1910.    Decided  Februa.7  ^^  probable  cause  for  believing  him  to  have 

21    191D  "  S">'t-?  "'  a  crime  in  that  District. 

Tineley  v.  Treat,  205  U.  S.  32,  51  L.  ed. 

A_„„.,    ,          ,.      „.       ..   „       .     .  ,^  865,  27  Sup.  Ct.  Rep.  430. 

^■th  i??    }'  frS'^.^^V.      ;  The    indictments    are    merely    «^d.ry 

,  ..^"'^  St"'""  '?^  the  Southern  District  ^^^^^^^   „f  t^  ,^^^  „l,i^^   ^^     ,„ 

of  New  York  to  review  a  judgment  refusing  ^^5^^   g^^^^   ^    ^             ^^^  P^  ^^^3 

relief  by  habeas  corpus  to  a  person  held  in  ^  j^          ^g   p^    ggg 

custody  to  await  an  ordsr  for  hia  removal  -p^™-  ;»  „.   _j™i4.   m.*   .k«   hj-.i.-     *  _ 

•     .1.     n-  i  ■  1.    t  r^  t      ui      iv»-i*  tvcn   if  we   admit  that  the   Washington 

to  the  District  of  Columbia  tor  the  trial  of  indjetments  establish   urima  facie   that  the 

indictmcnU  there  pending  against  him,    Af-  ^^^^   „^,   committed   in   the    District   of 
Columbia,   judging   them   by   the   rules   ap- 

1  the  opinion.  plicRble   to   conflicting   aiBdavits,    their   ef- 

Mr.  De  I^ncey  NIcoIl  argued  the  cause,  feet    is   neutralited   by   tbe   New   York    in- 

aod,  with  Messrs.  John  D.  Lindsay,  Howard  dictmenta,  and  the  prima  facie  case  of  prob- 

H.  Gans,  and  Thomas  Staplea  Fuller,  Sled  a  able  cause  established  by  the  government  it 

brief  for  appellant:  overcome;    and   this   being   the   result,    the 

Jurisdiction  of  the  offense  exists  whenever  presumption    of   tbe   defendant's    innocence, 

the  offense  was  committed   in  whole  or   in  to    which    he   is   entitled   at   all    stages   of 

part  in  a  particular  Federal  district.     Ju-  the  proceedings,  enures  to  his  protection,  ao 

riadiction   to   try   the   offender   exists   only  that   there    remains    no   evidence   whatever 

after  he  baa  been  brought  into  court.  before  the  eommissioiier  upon  which  to  base 

Hyatt  V.  New  York,  IBS  U.  S.  691,  47  L.  a  finding  of  probable  cause, 

ed.  G57,  23  Sup.  Ct.  Rep.  466.  22  Am.  t  Eng.  Enc.  Law,  2d  ed.  p.  1282. 

The  principle  that  a  mail  is  not  to  be  Not  only  was  the  prima  facte  case  of  the 
removed  from  the  place  where  he  was  when  government  completely  overcome,  but  the 
he  is  alleged  to  have  done  the  act  of  which  government  itself  introduced  affiimative  and 
he  stands  accused,  when  he  can  be  tried  in  conclusive  evidence  showing  that  the  defend- 
that  place,  for  trial  in  another  locality,  ant  had  committed  no  crime  in  the  District 
was  asserted  long  before  the  Hevolution,  and  of  Columbia.  This  oooaisted  of  the  affidavit 
to  prevent  its  encroachment,  this  principle  made  by  the  defendant  in  opposition  to  tlM 
waa  made  a  part  of  our  organic  law.  circuit  court's  consent  to  the  removal  pro- 

S  N.  Y.  Colonial  Documents,  p.  3G8;  4  seeding.     Tbie  affidavit  must  be  taken  In 

N.  Y.    Colonial   Documents,    2-5,   8,   D;    1  its  entirety  as  part  of  tbe  govammenl^ 

Pitkin,   Political   t  Civil  History  of  U.  8.  ease. 

pp.  23Q,  237;  Select  Charters,  pp.  334,  336;  People  ex   rel.   Perkins   v.   Moes,   187   N. 

7   Bigelow,   Cambridge   Modem   History,   p.  Y.  410,  11  L.R.A.{N.S.)   C2B,  80  N.  E.  3S3, 

187;    3   Elliot,   Debates,   2d   ed.   p.   168;    2  10  A.  A  E.  Ann.  Gas.  309. 

Story,  Const.  6th  ed.  p.  660;  Cooley,  Const.  It  ahows  conclusively  that  the  petitioner 

Lim.  7th  ed.  p.  4S0.  was  not  in  the  District  of  Columbia  at  any 

It  would  be  a  singular  result  of  a  rcvolu-  at  the  times  mentioned  in  the  various   in- 

tion  where  one  of  tbe  grievances  complained  dictments,  and  therefore  could  not  be  gnit^ 

ol  trai  the  assertion  of  the  right   to  send  at  the  crime  therein  charged, 

parties    abroad   for   trial,   if   it   should    be  Hyde  v.  Shine,   109   U.   B.  02,  60   L.  ad. 

found  that  a  person  who,  at  his  home,  had  BO,  2ti  Sup.  Ct  Rep.  700. 

committed    an    offense    against   the    United  Where  the  jurisdiction  to  order  removal 

States,  triable  at  that  plac^  might  be  i«-  la  baaed  upon  on  indictmant  alone,  the  n- 
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moval  may  not  be  ordered  unless  the  in- 
dictment sets  forth  facts  constituting  a 
crime. 

Tinsley  ▼.  Treat,  205  U.  a  20,  29,  61 
L.  ed.  689,  694,  27  Sup.  Ct.  Rep.  430;  Greene 
y.  Henkel,  183  U.  8.  240,  46  L.  ed.  177,  22 
Sup.  Ct.  Rep.  218. 

In  removal  proceedings  it  has  been  the 
almoet  uniform  practice  of  the  court  to  ex- 
amine the  indictment  for  the  purpose  of 
determining  whether  the  facts  alleged  there- 
in establish  a 'crime. 

United  States  t.  Qreen,  136  Fed.  660; 
United  SUtes  v.  Black,  87  C.  C.  A.  383, 
160  Fed.  433;  Pereles  ▼.  Weil,  157  Fed. 
421;  Stewart  ▼.  United  States,  55  C.  C. 
A.  641,  119  Fed.  03;  United  States  v.  Con- 
nors, 111  Fed.  734;  Re  Belknap,  96  Fed. 
615;  United  States  v.  Lee,  84  Fed.  627; 
Re  Dana,  68  Fed.  890;  Re  Coming,  51  Fed. 
206;  Re  Terrell,  51  Fed.  213;  Re  Greene, 
52  Fed.  106;  Re  Buell,  3  Dill.  120,  Fed. 
Cas.  No.  2,102;  Re  Doig,  4  Fed.  104. 

In  order  to  constitute  a  fraud,  some  prop- 
erty, or  right  or  interest  therein,  must  be 
sought. 

Wharton,  Crim.  Law,  10th  ed.  §  124; 
Cooley,  Torts,  2d  ed.  555;  Burdick  y.  Post, 
12  Barb.  168;  United  SUtes  y.  Lee,  12 
Fed.  819;  Bradley  v.  Fuller,  118  Mass.  239; 
Dudley  y.  Briggs,  141  Mass.  585,  55  Am. 
Rep.  494,  6  N.  E.  717. 

In  order  to  constitute  a  fraud  there  must 
be  a  resort  to  deceptive  practices. 

Lord  y.  Goddard,  13  How.  198,  211,  14 
L.  ed.  Ill,  116;  Union  P.  R.  Co.  v.  Barnes, 
12  C.  C.  A.  48,  27  U.  S.  App.  421,  64  Fed. 
83. 

In  order  to  sustain  this  removal  proceed- 
ing, the  court  is  asked  to  substitute  a  pre- 
Bmnption  of  guilt  for  the  presumption  of 
innocence;  to  hold  that  in  criminal  cases 
inference  may  supply  the  place  of  proof; 
and  that  that  which  the  grand  jury  did  not 
charge,  and  which  is  in  no  way  established, 
a  court  may  assume  to  be  true  in  order  to 
spell  out  a  crime.  Certainly,  in  the  light 
of  the  authorities,  such  a  contention  seems 
little  short  of  ridiculous. 

Pettibone  y.  United  States,  148  U.  S.  197, 
202,  37  L.  ed.  419,  422,  13  Sup.  Ct  Rep. 
542;  United  SUtes  v.  Hess,  124  U.  S.  483, 
486,  81  1m  ed.  516,  517,  8  Sup.  Ct.  Rep. 
571;  The  Bothnea,  2  Wheat.  169,  177,  4 
L.  ed.  211,  213;  United  SUtes  v.  Simmons, 
96  U.  S.  360,  363,  24  L.  ed.  819,  820;  Blitz 
v.  United  SUtes,  153  U.  S.  308,  313,  38  L. 
ed.  725,  727,  14  Sup.  Ct.  Rep.  924. 

In  order  to  charge  an  offense  it  was  neces- 
sary to  set  forth  an  agreement  which  con- 
templated that  the  information  was  to  be 
given  to  Price  and  Haas  at  a  time  wlien 
they  would  be  unauthorized  to  receive  it; 
and  the  averment  that  they  were  not  so 
B4  Ii.  ed. 


authori2sed  when  the  agreement  was  made 
cannot  be  construed  so  as  to  justify  an  in- 
ference that  it  was  intended  they  would  not 
be  so  authorized  when  the  disclosures  were 
to  be  made,  or  an  inference  that  the  con- 
spirators intended  that  the  disclosures 
should  be  made  to  them  if,  at  that  time, 
they  should  be  thus  unauthorized  to  receive 
thenL 

United  SUtes  v.  Qreen,  136  Fed.  659; 
Salla  y.  United  SUtes,  44  C.  C.  A.  26,  104 
Fed.  544;  United  States  v.  Britton,  108  U. 
S.  199,  204,  27  L.  ed.  698,  700,  2  Sup.  Ct 
Rep.  531;  Stekes  v.  United  States,  157  U. 
S.  187,  188,  39  L.  ed.  667,  668,  15  Sup.  Ct 
Rep.  617;  Pettibone  v.  United  SUtes,  su- 
pra; Conrad  v.  United  States,  62  C.  C.  A. 
478,  127  Fed.  800;  Dalten  v.  United  States, 
62  C.  C.  A.  238,  127  Fed.  546;  McKenna 
v.  United  SUtes,  62  C.  C.  A.  88,  127  Fed. 
90;  Johnson  v.  United  SUtes,  85  C.  C.  A. 
399,  158  Fed.  73,  14  A.  &  £.  Ann.  Cas.  153. 

Where  a  series  of  acU  constitutes  an  of- 
fense only  in  the  event  that  a  cerUin  con- 
dition exisU,  it  is  settled  that  the  existence 
of  that  condition  must  be  pleaded,  whether 
it  is  in  form  negative  or  positive. 

United  SUtes  v.  McCormick,  1  Cranch, 
C.  C.  593,  Fed.  Cas.  No.  15,663;  Ledbetter 
V.  United  SUtes,  170  U.  S.  606,  42  L.  ed. 
1162,  18  Sup.  Ct  Rep.  774. 

The  failure  of  proof  cannot  be  supplied 
by  allegations  setting  forth  the  pleader's 
conclusion. 

United  SUtes  y.  Cruikshank,  92  U.  8. 
542,  558,  23  L.  ed.  588,  593;  United  SUtes 
y.  Britton,  108  U.  S.  199,  205,  27  L.  ed. 
698,  700,  2  Sup.  Ct  Rep.  531;  Pettibone 
V.  United  SUtes,  148  U.  S.  197,  203,  37 
L.  ed.  419,  422,  13  Sup.  Ct  Rep.  542; 
Conrad  v.  United  SUtes,  supra;  McKcnna 
v.  United  SUtes,  62  C.  C.  A.  88,  127  Fed. 
91 ;  Salla  y.  United  SUtes,  44  C.  C.  A.  26, 
104  Fed.  547. 

Since  the  rule  of  the  Department  of  Agri- 
culture which  regulates  the  disclosure  of 
official  information  permitted  that  informa- 
tion to  be  disclosed  with  the  permission 
of  the  chief  of  a  bureau,  and  since  it  is 
alleged  that  Holmes,  who  was  to  give  it 
out,  might  exercise  the  powers  of  the  chief 
of  a  bureau,  the  indictment  affirmatively 
disclosed  that  the  information  was  not  to  be 
given  in  violation  of  any  rule  of  the  De- 
partment. 

Johnson  v.  United  SUtes,  85  C.  C.  A. 
399,  158  F^  69,  14  A.  &  E.  Ann.  Cas. 
153. 

An  indictment  attempting  to  charge  a 
conspiracy  to  commit  a  crime  must  set 
forth  all  the  elements  of  the  crime  which 
is  charged  as  iU  object,  and  may  not  be 
susUined  on  the  theory  that  some  other 
crime  can  be  spelled  out 
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UniUd  SUtea  v.  Britton,  108  U.  a  199, 
207,  27  L.  ed.  G9S,  700,  2  Sup.  CL  Bep. 
S3I. 

Not  only  must  the  penon  to  whom  >  bribe 
is  offered  be  ui  officer  of  the  United  States 
or  A  person  performing  aa  oMclal  function, 
but  the  bribe  must  be  offered  to  him  for  the 
purpose  of  kfTecting  hia  decision  or  action 
on  ft  question  or  matter  which  is  before 
him  in  his  odlcial  capacity. 

United  SUUs  v.  Gibson,  47  Fed.  S33. 
As-iiBtant  Attorney   Genera)   Fowler  ar^ 
gued  the  cause,  and,  with  Mr.  Jesse  C.  Ad- 
kins,  filed  a  brief  for  appellees: 

If  the  additional  evidence  relied  on  by 
appellant  tends  to  prove  a  want  of  prob- 
able cause,  yet  it  involves  a  neighing  of 
evidence,  which  will  not  be  done  in  these 
collateral  proceedings. 

Greene  ».  Henkel,  183  U.  S.  249,  4B  L. 
ed.  177,  22  Sup.  Ct.  Kep.  218. 

The  verbal  testimony  is  entitled  to  no 
weight  in  determining  whether  or  not  Price 
entered  into  the  conspiracy  alleged  in  the 
indictment,  (1)  because  he  could  have  en- 
tered into  the  conspiracy  in  Washington 
and  yet  have  remained  in  the  city  of  New 
York,  hy  either  telegraph,  by  telephone,  or 
by  letter  (United  States  T.  Thayer,  209  V. 
S.  39,  52  L.  ed.  673,  28  Sup.  Ct.  Rep,  43B ; 
Armour  Packing  Co.  v.  United  States,  209 
U.  S.  56,  74,  77,  52  L.  ed.  681,  691,  893,  28 
Sup.  Ct.  Rep.  428) ;  and  there  is  no  intima- 
tion in  the  record  that  he  was  not,  on  the 
31*t  of  May,  1B03,  in  communication  with 
bis  codefendants  in  the  city  of  Washington; 
(8)  the  allegations  of  the  indictments  may 
be  sustained  as  well  by  proof  of  a  con- 
spiracy entered  into  upon  any  other  date 
which  li  not  barred  by  the  statutes  of  lim- 
itations, as  upon  the  31st  day  of  May,  1905 
(Ledbetter  t.  United  States,  170  U.  S.  606, 
612,  42  L.  ed.  1162,  1164,  18  Sup.  Ct  Rep. 
774). 

The  accused's  place  of  residence,  and  his 
location  when  the  alleged  offense  was  com- 
mitted, have  nothing  to  do  with  thu  forum 
before  which  the  trial   is  to  be  had. 

Be  Patliser,  136  U.  S.  266,  34  h.  ed.  617, 
10  Sup.  Ct.  Rep.  1034j  Armour  Packing 
Co.  V.  United  SUt«s,  206  U.  8.  76,  62  L. 
ed.  692,  28  Sup.  Ct.  Rep.  428;  Burton  v. 
United  States,  202  U.  B.  367,  50  L.  ed. 
1073,  26  Sup.  Ct.  Rep.  6B8,  6  A.  ft  B.  Ann. 
Cai.  362. 

The  statutes  clearly  contemplate  that 
where  one  ia  indlcta.b1e  for  an  offense  in 
either  of  two  or  more  district*,  he  may  be 
removed  from  one  of  such  diatriets  to  anoth- 
er for  trial. 

Be  Pal  liter,  aupra. 

This  ia  a  collateral  attack  on  the  proceed- 
ing* before  the  oomiiiiauoiMr,  uid  tlw  only 
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thing  now  to  be  determined  ia  whether  or 
not  the  commisaioner  has  jurisdiction  t* 
order  a  remoTal. 

Greene  v.  Henkel,  163  V.  8.  261,  46  L.  ad. 
189,  22  Sup.  Ct  Bep.  216;  Bryant  v.  Unit* 
ed  States,  167  U.  a  104,  42  L.  ed.  U,  IT 
Sup.  Ct  Rep.  744. 

The  court  will  not  consider  whether  tbt 
Department  had  the  power  to  adopt  mlea. 

Benson  v.  Henkel,  ISS  U.  S.  1,  9,  13,  40 
L.  ed.  91B,  B21,  023,  26  Sup.  Ct  Rep.  6M. 

Questions  as  to  the  sufficiency  of  the  in- 
dictment as  a  pleading  cannot  be  considered 
in  these  proceedings.  The  indictment  ia 
not  here  introduced  as  a  pleading,  but  salcly 
as  evidence  of  proliable  cause. 

Benson  v.  Henkel,  198  U.  S.  12,  49  L.  cd. 
922,   25  Sup.   Ct.  Rep.  669. 

With  reference  to  the  amount  of  the  evi- 
dence necessary  to  sustain  in  a  habeaa  cor- 
pus proceeding  the  order  of  removal,  the 
rule  is  substantially  the  same  as  with  ref- 
erence to  the  finding  of  facts  by  a  jury; 
that  is,  that  the  evidence  will  not  be  weighed 
by  the  court,  but  the  order  will  be  sus- 
tained if  there  is  any  evidence  upon  whidi 
it  can  rest 

Hyde  v.  Shine,  199  U.  S.  84,  60  L.  ed.  07, 
25  Sup.  Ct.  Rep.  760. 

Mr.  Justice  Imrton,  delivered  the  opin* 
ion  of  the  court: 

The  appellant,  Theodore  H.  Price,  was,  on 
March  1,  1909,  'committed  by  a  United  [48* 
States  commissioner  for  the  southern  dis- 
trict of  New  York  to  the  custody  of  tlie  ap- 
petlee,  as  marshal  for  that  district,  to  await 
an  order  of  removal  to  the  District  of  Co- 
lumbia, for  trial  upon  two  indietmenta, 
numbered  respectively  26,088  and  28,0BV, 
being  two  of  the  in<lictmenta  considered  Is 
the  case  of  Haas  v.  Henkel,  just  disposed  of. 
[2)6  U.  8.  462,  ante,  569,  30  Sup.  Ct  Rep. 
249].  Price  thereupon  filed  his  petition  U 
the  circuit  court  of  the  United  States  for  the 
southern  district  of  .New  York,  alleging 
that  his  imprisonment  wai  unlawful  and  is 
violation  of  the  Constitution  of  the  United 
States,  and  praying  tor  a  writ  of  babesa 
rarpus  and  certiorari,  and  that  be  might  be 
discharged  from  such  arrest  Upon  a  heer- 
ing,  hit  petition  was  dismissed  and  he  w«a 
remanded  to  the  custody  of  the  marshal. 
From  this  order  he  has  prayed  tbii  appeal. 

This  appeal  and  that  of  Uaaa  were  argued 
together,  the  difference  between  the  two 
l>eing  slight  The  two  New  York  indiet- 
ments  ogainit  Price  which  be  had  been  held 
to  answer  when  these  removal  proceeding 
were  b^gun  were  numbered  307  and  30S. 
The  first  charged  him  with  having  entered 
into  a  conspiracy  with  Moses  Haas,  Edwia 
S,  Holmes,  Jr.,  and  other  persons  unknowi^ 
to  defraud  the  United  States,  and  the  other 
11«  U.  S. 


1909. 


Price  y.  Henkel. 


480-401 


charged  him  with  having  conspired  with 
Haas  to  bribe  Holmes,  an  official  in  the 
Statistical  Bureau  of  the  Department  of 
Agriculture,  to  violate  his  duty.  These  in- 
dictments allege  the  conspiracy  to  have  been 
formed  in  the  southern  district  of  New 
York.  They  are  in  all  respects  similar  to 
the  two  District  of  Columbia  indictments 
against  the  same  persons,  which  lay  the 
locus  of  the  conspiracy  in  the  District  of 
Columbia,  except  that  certain  counts  in  the 
latter  indictments  charge  particular  offenses 
not  charged  in  either  of  the  New  York  in- 
dictments. 

It  is  now  insisted  that  the  order  of  the 
commissioner,  committing  appellant  to  the 
custody  of  the  marshal  to  wait  a  removal, 
is  void: 

1.  Because  §  1014,  Rev.  Stat.  (U.  S. 
Cdmp.  Stat.  1901,  p.  716),  docs  not  author- 
ize a  removal  from  the  district  where  an 
490]  accused  is  found  when  he  *is  there 
under  bail  to  answer  local  indictments  for 
the  same  oiTense. 

2.  That  the  commitment  to  await  an 
order  of  removal  was  illegal  and  an  abuse 
of  power,  because  the  District  of  Columbia 
indictments  did  not  substantially  charge 
any  offense  against  the  United  States. 

3.  That  the  record  certified  by  the  com- 
missioner under  the  certiorari  issued  by  the 
circuit  court  does  not  show  any  evi(ib..ce 
justifying  a  conclusion  that  there  was  prob- 
able cause  to  believe  that  the  appellant  had 
committed  any  crime  in  the  District  of 
Columbia. 

As  two  of  the  counts  included  in  one  of 
the  District  of  Columbia  indictments  are 
for  particular  offenses,  similar  in  character, 
but  not  identical  with  those  covered  by 
either  of  the  two  New  York  indictments,  it 
is  apparent  that  appellant  has  not  been 
held  in  New  York  to  answer  all  of  the  of- 
fenses which  he  is  charged  with  having  com- 
mitted in  the  District  of  Columbia,  and 
could  not  be  brought  to  trial  under  the  New 
York  indictments  for  the  offenses  charged 
by  the  fifth  and  seventh  counts  of  one  ot 
the  District  of  Columbia  indictments.  This 
alone  serves  to  take  the  case  out  of  the  pre- 
cise situation  presented  by  the  first  objec- 
tion against  the  order  made  by  the  com- 
missioner. If  there  is  one  good  count  under 
which  a  trial  miglit  be  had  in  the  district 
to  which  the  removal  is  sought,  it  is  enough 
to  support  an  order  in  a  habeas  corpus  pro- 
ceeding. Homer  v.  United  States,  143  U.  S. 
207,  214,  36  L.  ed.  126,  130,  12  Sup.  Ct.  Rep. 
407. 

But  for  the  reasons  already  stated  in  the 
opinion  in  the  Haas  Case,  just  handed 
down,  we  are  of  opinion  that  absolute  iden- 
tity in  the  two  sets  of  indictments  does 
not  operate  to  defeat  a  removal,  if  the  gov- 
B4  li.  ed. 


ernment  elect  to  try  in  another  district,  and 
that  the  only  function  of  a  commissioner 
before  whom  a  removal  complaint  is  made 
in  such  a  situation  is  to  be  satisfied  that 
there  is  probable  cause  to  believe  that  the 
accused  is  guilty  of  an  offense  charged  to 
liave  been  committed  in  the  district  to  which 
the  removal  is  sought.  This  case,  upon  this 
point,  as  well  as  upon  the  point  that  the  two 
indictments  here  ^involved  do  not  suf-  [491 
ficiently  charge  an  offense  against  the  Unit- 
ed States,  is  governed  by  the  opinion  and 
judgment  in  the  Hans  Case. 

This  brings  us  to  the  only  question  which 
is  not  necessarily  concluded  by  the  opinion 
in  the  Haas  Case;  namely,  whether  there 
was  any  substantial  evidence  before  the  com- 
missioner upon  which  he  might,  in  the  exer- 
cise of  his  jurisdiction,  decide  that  there 
was  probable  cause  for  believing  that  ap- 
()ellflnt  had  committed,  within  the  District 
of  Columbia,  the  offenses  charged  in  the  in- 
dictments against  him  found  in  that  dis- 
trict. 

That  at  least  a  prima  facie  case  for  the 
removal  was  made  by  the  introduction  of  the 
indictments  returned  against  him  in  the 
District  of  Columbia  is  not  disputable.  That 
'^luch  eflicacy  is  attributed  to  a  certified 
copy  of  an  indictment  found  in  a  compe- 
tent court  of  another  district,  when  put  in 
evidence  in  a  removal  proceeding.  Bryant 
V.  United  States,  167  U.  S.  104,  42  L.  ed. 
94,  17  Sup.  Ct.  Rep.  744;  Greene  v.  Henkel, 
183  U.  S.  249,  46  L.  ed.  177,  22  Sup.  Ct. 
Rep.  218;  Hyde  v.  Shine,  199  U.  S.  G2,  60 
L.  ed.  90,  25  Sup.  Ct.  Rep.  760;  Beavers  v. 
Henkel,  194  U.  S.  73,  48  L.  ed.  882,  24  Sup. 
Ct.  Rep.  605.  But  the  evidence  of  probable 
cause  afforded  by  the  indictment  is  not  con- 
clusive. For  this  reason  it  has  been  held 
that  the  refusal  of  a  commissioner  to  hear 
evidence  offered  for  the  purpose  of  showing 
that  no  offense  had  been  committed,  triable 
in  the  district  to  which  removal  was  sought, 
would  be  a  denial  of  a  right  secured  under 
the  Constitution.  Tinsley  v.  Treat,  205  U. 
S.  20,  51  L.  ed.  689,  27  Sup.  Ct.  Rep.  430. 
But  in  this  case  there  was  no  closing  of 
the  door  to  evidence  offered  to  show  a  want 
of  probable  cause.  Copies  of  the  New  York 
indictments  against  appellant  for  many  of 
the  same  offenses  were  received  in  evidence, 
as  tending  to  show  that  the  conspiring,  if 
any  there  was,  had  been  done  in  New  York, 
and  not  in  the  District  of  Columbia.  Some 
evidence  tending  to  show  that  Price  was  not 
in  the  District  of  Columbia  at  the  time 
when  the  conspiracies  are  charged  to  have 
been  formed  was  also  introduced.  There 
was  also  some  evidence  offered,  questioning 
the  identity  of  the  appellant  with  the  person 
accused  by  the  District  of  Columbia  indict- 
ments.    The   probative   weight  of  certified 
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copies  of  the  New  York  indietments  is  neces- 
401]  sarily  ^limited  to  audi  counts  as  are 
identical  in  the  two  sets  of  indictments. 
This  would  leave  counts  five  and  seven  of  in- 
dictment No.  20,088  unaffected  as  evidence  of 
probable  cause,  and  justify  the  order  of  oom- 
mitment»  although  there  might  be  conclusive 
evidence  that  the  offense  charged  in  the 
other  counts  had  not  been  committed  in  the 
District  of  Columbia,  as  charged.  .Horner  v. 
United  States,  143  U.  8.  207,  36  L.  ed.  120, 
12  Sup.  Ct.  Rep.  407. 

But  it  cannot  be  conceded  that  the  intro- 
duction of  copies  of  the  New  York  indict- 
ments operated  to  destroy  the  evidential 
effect  of  the  indictments  found  in  the  Dis- 
trict of  Columbia,  even  as  to  the  identical 
counts.  In  the  case  of  Haas  v.  Henkel,  we 
held  that  such  evidence  did  not  so  con- 
clusively destroy  the  evidence  afforded  by 
copies  of  the  District  of  Columbia  indict- 
ments as  to  leave  no  testimony  upon  which 
the  commissioner  might,  upon  the  whole 
case,  decide  that  there  was  proof  of  probable 
cause. 

The  commissioner  had  before  him  compe- 
tent evidence  in  the  certified  copies  of  the 
District  of  Columbia  indictments  upon 
which  he  might  base  a  conclusion  of  proba- 
ble cause.  At  most,  tlie  New  York  indict- 
ments, together  with  the  evidence  tending 
to  prove  that  appellant  had  not  been  in  the 
District  of  Columbia  at  any  of  the  times 
when  the  conspiracy  was  said  to  have  been 
formed,  only  made  an  issue  which  the  com- 
missioner had  jurisdiction  to  decide,  and 
when  we  find  from  the  proceedings  before 
him  that  he  did  hear  such  evidence  upon 
which  he  might  base  his  decision,  that  de- 
cision is  not  open  for  review  upon  a  peti- 
tion for  a  writ  of  habeas  corpus.  Re  Oteiza 
y  Cortes,  136  U.  S.  330,  34  L.  ed.  464,  10 
Sup.  Ct  Rep.  1031 ;  Bryant  v.  United  States, 
supra;  Greene  v.  Henkel,  183  U.  S.  249,  261, 
46  L.  ed.  177,  189,  22  Sup.  Ct.  Rep.  218; 
Hyde  v.  Shine,  199  U.  S.  62,  84,  50  L.  ed. 
90,  97,  25  Sup.  Ct.  Rep.  760.  This  is  the 
rule,  as  stated  by  Mr.  Justice  Brown,  speak- 
ing for  the  court  in  Hyde  v.  Shine,  cited 
above,  where  it  was  said: 

"In  the  Federal  courts,  however,  it  is 
well  settled  that,  upon  habeas  corpus,  the 
court  will  not  weigh  the  evidence,  although, 
if  there  is  an  entire  lack  of  evidence  to  sup- 
port the  accusation,  the  court  may  order  his 
discharge.  In  this  case,  however,  the 
4 OS]  ^production  of  the  indictment  made  at 
least  a  prima  facie  case  against  the  accused, 
and  if  the  commissioner  received  evidence  on 
his  behalf,  it  was  for  him  to  say  whether, 
upon  the  whole  testimony,  there  was  proof 
of  probable  cause.  Re  Oteiza  y  Cortes  and 
Bryant  v.  United  States,  supra.  The  re- 
quirement that  the  usual  mode  of  process 
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adopted  in  the  state  shall  be  pursued  refers 
to  the  proceedings  for  the  arrest  and  exami- 
nation of  the  accused  before  the  commis- 
sioner, but  it  has  no  bearing  upon  the  subse- 
quent independent  proceeding  before  the 
circuit  court  upon  habeas  corpus.  In  this 
case  the  commissioner  did  receive  evidence 
on  behalf  of  the  appellants,  and  upon  such 
evidence  found  the  existence  of  probable 
cause  and  committed  the  defendants,  and, 
upon  application  to  the  district  judge  for 
the  warrant  of  removal,  he  reviewed  bis 
action,  but  did  not  pass  upon  the  weight  of 
the  evidence." 

The  evidence,  independent  of  that  afforded 
by  the  New  York  indictments,  relied  upon 
to  show  that  appellant  was  not  in  the  Dis- 
trict of  Columbia  when  the  conspiracy  is 
charged  to  have  been  formed,  has  been  ex- 
amined. It  cannot  be  said  to  be  at  all  con- 
clusive. First,  it  leaves  out  of  considera- 
tion the  fact  that  the  indictments  may  be 
sustained  by  evidence  of  a  conspiracy  formed 
at  dates  before  the  finding  of  the  indict- 
ment, other  than  those  named,  if  not  barred 
by  the  statute  of  limitations.  Ledbetter  v. 
United  States,  170  U.  &  606,  612,  42  L.  ed. 
1162,  1164,  18  Sup.  Ct  Rep.  774.  Second, 
it  does  not  exclude  the  possibility  that  the 
conspiracy  may  have  been  formed  in  the 
District  of  Columbia  without  appellant 
being  physically  present  when  the  conspir- 
acy was  formed.  Re  Palliser,  136  U.  8. 
257,  265,  34  L.  ed.  514,  517,  10  Sup.  Ct 
Rep.  1034 ;  Burton  v.  United  SUtes,  202  U. 
8.  344,  387,  50  L.  ed.  1057,  1073,  26  Sup. 
Ct.  Rep.  688,  6  A.  &  K  Ann.  Cas.  862; 
United  SUtes  v.  Thayer,  209  U.  &  39,  43, 
52  L.  ed.  673,  675,  28  Sup.  Ct.  Repw  426.  In 
Burton  v.  United  States,  cited  above,  it  was 
said  by  this  court  that  ''the  constitutional 
requirement  is  that  the  crime  shall  be  tried 
in  the  state  or  district  where  committed; 
not  necessarily  in  the  state  or  district  where 
the  party  happened  to  be  at  the  time.** 

Upon  the  whole  case,  we  are  satisfied  th«t 
tliere  is  not  shown  that  entire  absence  of  evi- 
dence which,  upon  an  appeal  *like  [494 
this,  would  require  us  to  hold  that  the 
decision  that  there  was  probable  cause  wee 
void  as  not  based  upon  any  evidence. 

Final  order  affirmed. 

Brewer,   J.,   concurring: 

I  concur  in  affirming  the  orders  of  re- 
moval in  these  cases,  but  my  concurrenee 
must  not  be  taken  as  holding  that  the  in- 
dictments will  stand  the  final  test  of  t»- 
lidity  or  sufficiency.  Assuming  that  there 
is  a  doubt  in  respect  to  these  matters,  ae 
[  think  there  is,  and  as  seems  to  be  soy- 
Tested  by  the  opinion  in  No.  367,  I  am  of 
the  opinion  that  such  doubt  should  be  eet- 
tled  by  direct  action  in  the  court  in  whM 
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ifaa  indictments  were  returned,  and  not  in 
removal  proceedings. 

Mr.  Justice  McKenna  concurs  in  the  re- 
mit, but  reserves  opinion  whether  the  facts 
alleged  in  the  indictment  constitute  a  con- 
spiracy to  defraud  the  United  States. 


WILLTAM  CRAMP  &  SONS  SHIP  &  EN- 
GINE BUILDING  COMPANY,  Appt., 

T. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  494-504.) 

Release  —  construction  —  what  claims 
incluoed. 

1.  Claims  for  unliquidated  damages  on  ac- 
count of  extra  work  caused  by  the  Federal 
government  are  not  included  in  a  release 
given  to  the  United  States  by  the  builders 
of  a  battleship,  of  all  and  all  manner  of 
debts,  dues,  sum  and  sums  of  money,  ac- 
counts, reckonings,  claims,  and  demands 
whatsoever,  in  law  or  in  equity,  for  or  by 
reason  of,  or  on  account  of,  the  construction 
of  the  vessel  under  the  contract,  provided 
that  the  release  shall  not  be  taken  to  in- 
cIiiHp  claims  ariainsr  under  the  contract  oth- 
er than  those  which  the  Secretary  of  the 
Navy  has  jurisdiction  to  entertain,  although 
the  release,  if  in  the  form  specified  in  the 
contract,  would  have  extinguished  all  claims 
against  the  United  States  growing  out  of 
such  contract. 

[For  otiier  cn«e».  we  Release,  11-13,  In  Di- 
gest Sop.  Ct  1008.1 

Execntiire  departments  —  powers  —  set- 
tling claims  for  unliquidated  dam- 
ages. 

2.  Executive  officers  are  not  authorized  to 

entertain  and  settle  claims  for  unliquidated 

damages. 

[For  other  cases,  see  Execntlve  Departments. 
6-8.  in  DIprest  Sup.  Ct.  1008.1 

War  Department  —  powers  —  release. 

3.  The  Secretary  of  the  Navy  has  the  pow- 
er to  accept  a  release  to  the  Federal  govern- 
ment from  the  builders  of  a  battleship,  which 
leaves  for  determination  in  the  courts 
claims  for  unliquidated  damages  growing 
out  of  the  contract. 

[For  other  cnnen,  see  Rxerattve  Departments, 
84-38.  In  Dlffest  Sup.  Ct  1908.] 

[No.  92.] 

Argued  January  19,  20,  1010.    Decided  Feb- 
ruary 28,  1910. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  in  favor  of  the  United 
States  on  a  claim  by  the  builders  of  a  battle- 
ship for  unliquidated  damages  on  account 
of  extra  work  caused  by  the  United  States. 
Rerersed  and  remanded  with  instructions  to 
enter  judgment  for  the  amount  due. 

See  same  case  below.  43  Ct.  CI.  202. 

The  facts  are  stated  in  the  opinion. 
64  li.  ed. 


Mr.  James  A  Hayden  argued  the  cause, 
and,  with  Mr.  Robert  C.  Hayden,  filed  a 
brief  for  appellant: 

The  elaborate  and  tautological  expressions 
contained  in  the  fifth  paragraph  of  the  re- 
lease do  not  overcome  the  particular  words 
of  limitation  contained  in  the  proviso,  which 
limited  the  operation  of  the  release  to  claims 
which  the  Secretary  of  the  Navy  had  juris- 
diction to  entertain. 

Texas  &  P.  R.  Co.  y.  Dashiell,  198  U.  S. 
521,  49  L.  ed.  1150,  25  Sup.  Ct.  Rep.  737. 

The  head  of  an  executive  department  is 
not  authorized  to  entertain  and  settle 
claims  for  unliquidated  damages,  even 
where  they  grow  out  of  contracts  made  by 
him. 

Ops.  Atty.  Gen.  1841,  p.  882;  McKee  v. 
United  States,  12  Ct  CI.  656;  Power  v. 
United  States,  18  Ct.  CI.  263;  McClure  y. 
United  States,  19  Ct  CI.  28;  Brannen  y. 
United  States,  20  Ct  CI.  223;  Pneumatic 
Gun-Carriage  &  Power  Co.  v.  United  States, 
30  Ct  CI.  71;  4  Ops.  Atty.  Gen.  327;  4  Ops. 
Atty.  Gen.  627. 

To  give  the  release  or  the  claimant's  ac- 
ceptance of  the  last  payments  the  effect 
claimed  for  them  by  the  government,  and 
given  them  by  the  court  below,  would  be  to 
use  them  in  a  way  not  justified  by  the 
terms  of  the  release  or  intended  by  the  par- 
ties, and  would  allow  the  government  to 
commit  a  fraud. 

Parmelee  v.  Lawrence,  44  111.  409;  Fire 
Ins.  Asso.  y.  Wickham,  141  U.  S.  664,  676- 
682,  36  L.  ed.  860,  866-868,  12  Sup.  Ct  Rep. 
84. 

If  the  terms  of  the  release  were  obscure, — 
which  they  are  not, — it  would  have  to  be 
interpreted  in  such  a  way  as  to  carry  out 
the  intent  of  the  parties,  to  be  ascertained 
from  the  correspondence  which  passed  be- 
tween them. 

Fire  Ins.  Asso.  y.  Wickham,  supra;  Unit- 
ed States  y.  Peck,  102  U.  S.  64,  26  L.  ed. 
46;  Merriam  y.  United  States,  107  U.  S. 
437,  441,  442,  27  L.  ed.  631,  633,  2  Sup. 
Ct  Rep.  536;  United  States  v.  Gibbons,  109 
U.  S.  200,  203,  204,  27  L.  ed.  906,  007,  3 
Sup.  Ct  Rep.  117;  Chicago,  R.  I.  &.  P.  R. 
Co.  y.  Denver  &  R.  G.  R.  Co.  143  U.  S.  696, 
609,  610,  36  L.  ed.  277,  281,  12  Sup.  Ct 
Rep.  479;  Nash  v.  Towne,  6  Wall.  689,  699, 
18  L.  ed.  627,  629. 

The  Secretary  was  not  precluded  from 
paying  the  special  reserve  without  requir- 
ing the  claimant  to  execute  an  unconditional 
release. 

United  States  v.  Barlow,  184  U.  S.  123, 
46  L.  ed.  463,  22  Sup.  Ct  Rep.  468;  Salo- 
mon y.  United  SUtes,  19  Wall.  17,  22  L.  ed. 
46;  United  States  ex  rel.  Redfield  v.  Win- 
dom,  137  U.  S.  636,  34  L.  ed.  811,  11  Sup. 
Ct  Rep.  197. 
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The  acceptance  by  the  claimant  of  pay- 
ments made  after  final  acceptance  of  the 
vessel,  with  the  understanding,  acquiesced 
in  by  the  Secretary,  that  the  payments 
should  not  bar  the  claim  in  suit,  certainly 
did  not  create  such  a  bar. 

Weeks  v.  Trinity  Church,  50  App.  Div. 
195,  67  N.  Y.  Supp.  070. 

The  government  broke  the  contract,  and 
in  consequence  of  that  the  claimant  suffered 
damage,  and  is  entitled  to  recover  an  amount 
equal  to  that  damage. 

2  Parsons,  Contr.  070;  Clark  v.  United 
States,  0  Wall.  543,  18  L.  ed.  016;  United 
States  V.  Speed,  8  Wall.  77,  19  L.  ed.  449; 
United  States  v.  Behan,  110  U.  S.  338,  344, 
28  L.  ed.  168,  170,  4  Sup.  Ct.  Rep.  81; 
Figh  V.  United  States,  8  Ct.  CI.  319 ;  Myerle 
V.  United  States,  33  Ct.  CI.  1;  1  Hudson, 
Bldg.  Contr.  1907,  p.  303;  W.  H.  Stubbings 
Co.  V.  World's  Columbian  Exposition  Co. 
110  111.  App.  210;  Nelson  v.  Pickwick  As- 
sociated Co.  30  111.  App.  333;  Del  Genovese 
V.  Third  Ave.  R.  Co.  13  App.  Div.  412,  43 
N.  Y.  Supp.  8;  Cornwall  v.  Henson  [1910] 
2  Ch.  298. 

Assistant  Attorney  General  John  Q. 
Thompson  and  Mr.  Franklin  W.  Collins 

argued  the  cause,  and  filed  a  brief  for  ap- 
pellee. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

On  September  24,  1896,  the  appellant  en- 
tered into  a  contract  with  the  United  States 
for  the  building  of  an  ironclad,  afterwards 
known  as  the  Alabama.  The  contract  was 
authorized  by  act  of  Congress  of  June  10, 
1896  (29  Stat,  at  L.  378,  chap.  399).  Un- 
der this  act  and  that  of  August  3,  1886  (24 
Stat,  at  L.  215,  chap.  849,  U.  S.  Comp.  SUt. 
1901,  p.  1056),  to  which  it  refers,  the  Secre- 
tary of  the  Navy  was  charged  with  the  duty 
of  supervising  the  contract  on  behalf  of  the 
United  States.  After  the  completion  of  the 
vessel  and  the  payment  of  tiie  stipulated 
amount,  there  was  something  asserted  to  be 
due  to  the  building  company  as  unliquidated 
damages  on  account  of  extra  work  caused  by 
the  United  States,  for  which  it  brought  suit 
499]  in  the  court  of  claims.  That  *court 
found  the  amount  to  be  $49,792.66.  Rely- 
ing upon  the  decision  of  this  court  in  a  case 
between  the  same  parties  for  also  the  build- 
ing of  an  ironclad,  the  Indiana  (206  U. 
S.  118,  51  L.  ed.  983,  27  Sup.  Ct.  Rep. 
676),  the  court  of  claims  rendered  judg- 
ment for  the  defendant.  The  controversy 
in  this,  as  in  the  prior  case,  turns  upon  the 
effect  of  a  release.  In  that  it  was  in  this 
form: 

"The  William  Cramp  ft  Sons  Ship  ft  En- 
gine Building  Company,  represented  by  me» 
ftM 


Charles  H.  Cramp,  president  of  said  corpo- 
ration, does  hereby,  for  itself  and  its  suc- 
cessors and  assigns,  and  its  legal  represen- 
tative, remise,  release,  and  forever  discharge 
the  United  States  of  and  from  all  and  all 
manner  of  debts,  dues,  sum  and  sums  of 
money,  accounts,  reckonings,  claims,  and  de- 
mands whatsoever,  in  law  or  in  equity,  for 
or  by  reason  of,  or  on  account  of,  the 
construction  of  said  vessel  under  the  con- 
tract aforesaid." 

Here  the  same  terms  of  release  are  used, 
but  they  are  followed  by  this  proviso: 

'Trovided,  That  this  release  shall  not  be 
taken  to  include  claims  arising  under  the 
said  contract  other  than  those  which  the 
Secretary  of  the  Navy  had  jurisdiction  to 
entertain." 

That  release  was  executed  on  May  I89 
1896;  this  on  April  19,  1901.  We  held  that 
the  former  release  settled  all  disputes  be- 
tween the  parties  as  to  claims  "under  or  by 
virtue"  of  the  contract.  Evidently  the  pro- 
viso was  incorporated  with  the  purpose  of 
accomplishing  some  change  in  the  effect  of 
the  release.  That  purpose  is  disclosed  by 
prior  correspondence.  On  February  13, 
1901,  the  Secretary  of  the  Navy,  answering 
a  letter  inclosing  a  claim  for  ex&a  work  of 
$66,973.23,  writes: 

"I  have  to  state  that  while,  from  a  casual 
consideration  of 'the  matter,  it  might  seem 
proper  that  the  papers  should  be  referred  to 
the  bureaus  concerned  for  examination  and 
report,  it  appears,  after  a  careful  consid- 
eration of  the  subject,  that  the  claim,  being 
for  unliquidated  damages,  is  of  a  kind  the 
Department  has  no  authority  under  the  law 
to  entertain." 

To  which  the  company  replied,  suggesting 
this  proviso: 

*<Trovided,  That  nothing  herein  [500 
shall  operate  as  a  waiver  of  this  company's 
right  to  sue  for  and  recover  judgment  in  tlie 
court  of  claims  for  damages  incurred  or 
losses  sustained  by  the  company  in  the 
prosecution  of  the  contract  work  which  were 
occasioned  by  delays  or  defaults  on  the  pnrt 
of  the  United  States,"— 
and  adding,  in  response  to  the  statement  of 
the  Secretary  "that  the  claim,  being  for  un« 
liquidated  damages,  is  of  a  kind  the  Depart- 
ment has  no  authority  under  the  law  to  en- 
terUin,"  that  the  act  of  March  3,  1887  (24 
Stat,  at  L.  505,  chap.  359,  U.  S.  0>mp.  Stat^ 
1901,  p.  752),  known  as  the  "Tudcer  act," 
vests  the  court  of  claims  with  jurisdiction 
to  hear  and  determine  such  claims, 
further  correspondence  followed 
the  parties,  which  culminated  in  a  letter 
from  the  company,  inclosing  the  releaee  M 
finally  executed,  and  saying: 

"This  (release)  contains  a  clause  whiek 
excepts  from  the  operation  of  the  releaM 
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€laimt  arising  under  the  contract,  which 
yoa,  as  Secretary  of  the  Navj,  had  not 
jurisdiction  to  entertain." 

It  is  well  understood  that  executive  of- 
ficers are  not  authorized  to  entertain  and 
settle  claims  for  unliquidated  damages. 
Opinion  of  Attorney  General  Taney,  in 
which  he  says: 

"If  the  Navy  commissioners  have  refused 
to  take  the  bread  from  Mr.  Stiles,  according 
to  their  contract,  when  he  had  prepared  it 
of  the  quality  called  for  by  the  agreement, 
it  is  not  in  the  power  of  the  executive 
branch  of  the  government  to  liquidate  and 
pay  the  damages  he  may  have  sustained. 
If  he  has  been  damnified  by  the  officers  of 
the  government.  Congress  alone  can  redress 
the  injury.".  (Ops.  Atty.  Gen.  1841,  ed.  p. 
882.)  McKee  v.  United  SUtes,  12  Ct.  CI. 
504,  556-558. 

In  Power  v.  United  States,  18  Ct.  CL  263, 
274,  275,  the  court  thus  discussed  the  mat- 
ter: 

"The  Secretary  of  the  Interior  concurred 
in  the  opinion  that  the  claimant  was  equita- 
bly entitled  to  damages,  and  that  he  should 
be  invited  to  furnish  proof  of  the  extent 
of  his  injury;  but  did  not  agree  that  the 
501]  damages  should  be  adjusted  in  *the 
Department.  He  proposed  to  submit  the 
case  to  Congress. 

"In  this  conclusion,  that  the  Department 
had  no  authority  to  settle  such  a  claim,  the 
Secretary  was  right.  The  laws  regulating 
the  payment  of  money  from  the  Treasury, 
in  the  current  business  of  the  government, 
are  viewed  at  length  by  our  brother  Rich- 
ardson in  his  opinion  in  McKee's  Case  (12 
Ct.  CI.  555).  He  shows  clearly  that  the 
laws  provide  only  for  the  settlement  and 
payment  of  accounts.  An  account  is  some- 
thing which  may  be  adjusted  and  liquidated 
by  an  arithmetical  computation.  One  set 
of  Treasury  officers  examine  and  audit  the 
accounts.  Another  set  is  intrusted  with  the 
power  of  reviewing  that  examination,  and 
with  the  further  power  of  determining 
whether  the  laws  authorize  the  payment 
of  the  account  when  liquidated.  But  no  law 
authorizes  Treasury  officials  to  allow  and 
pass  in  accounts  a  number  not  the  result  of 
arithmetical  computation,  upon  a  subject 
within  the  operation  of  the  mutual  part  of 
a  contracts 

"Claims  for  unliquidated  damages  require 
for  their  settlement  the  application  of  the 
qualities  of  judgment  and  discretion.  They 
are  frequently,  perhaps  generally,  sustained 
by  extraneous  proof,  having  no  relation  to 
the  subjects  of  the  contract,  which  are  com- 
mon to  both  parties;  as,  for  instance,  proof 
concerning  the  number  of  horses  and  the 
number  of  wagons,  and  the  length  of  time 
that  would  have  been  required  in  perform- 
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ing  a  given  amount  of  transportation.  The 
results  to  be  reached  in  such  cases  can,  in 
no  just  sense,  be  called  an  account,  and 
are  not  committed  by  law  to  the  control  and 
decision  of  Treasury  accounting  officers. 

"As  is  well  said  by  Judge  Richardson,  in 
the  opinion  already  referred  to  (12  Ct.  CI. 
556),  this  construction  'would  exclude  claims 
for  unliquidated  damages,  founded  on  neg- 
lect or  breach  of  obligations  or  otherwise, 
and  so,  by  the  well-defined  and  accepted 
meaning  of  the  word  "account"  and  the 
sense  in  which  the  same  and  the  words  "ac- 
counting" and  "accounting  officers*'  appear 
to  be  used  in  the  numerous  sections  of  the 
'numerous  acts  of  Congress  wherein  [502 
they  occur,  it  would  seem  that  the  ac- 
counting officers  have  no  jurisdiction  of 
such  claims  except  in  special  and  ex- 
ceptional cases,  in  which  it  has  been  ex- 
pressly conferred  upon  them  by  special 
or  private  acts.  And  such  has  been  the 
opinion  of  five  Attorneys  General, — all  who 
have  officially  advised  the  executive  of- 
ficers on  the  subject.  Attorney  Genera! 
Taney,  in  1832,  whose  opinion  is  referred 
to  by  his  successors  in  office;  Attorney 
General  Nelson,  in  1844  (4  Ops.  Atty. 
Gen.  327);  Attorney  General  Clifford,  in 
1847  (4  Ops.  Atty.  Gen.  627) ;  Attorney 
General  Cushing,  in  1854  (6  Ops.  Atty. 
Gen.  524 ) ;  and  Attorney  General  Williams, 
in  1872  (14  Ops.  Atty.  Gen.  24).  And  the 
same  views  were  expressed  by  this  court  in 
186ft  (Carmick  v.  United  States,  2  Ct.  CI. 
126,  140).'"  McClure  v.  United  SUtes,  19 
Ct.  CI.  28,  20;  Brannen  v.  United  SUtes,  20 
Ct.  CI.  219,  223,  224;  4  Ops.  Atty.  Gen.  327, 
328,  G26,  630. 

But  it  is  contended  that  the  contract,  in- 
dependently of  the  release,  provided  for  a 
settlement  of  all  matters  growing  out  of 
the  delay  in  the  completion  of  the  vessel, 
although  this  is  in  apparent  conflict  with 
the  opening  sUtement  of  the  government  in 
ite  brief,  for  there  it  says:  "The  issue  here 
is  whether  the  proviso  in  that  release  saves 
the  contractor  from  the  final  and  complete 
surrender  of  his  right  to  recover  on  the 
claims  set  out  in  the  petition."  But  this, 
although  it  indicates  the  views  of  the  gov- 
ernment of  the  question  at  issue,  does  not 
preclude  it  from  presenting  other  matters, 
and  it  insists  that  by  the  third  clause  in 
the  contract,  the  vessel,  when  completed 
without  the  armor,  was  te  be  subjected  te  a 
trial  provided  for  in  a  subsequent  clause  of 
the  contract,  and  a  board  of  naval  officers 
appointed  by  the  SecreUry  of  the  Navy  was 
to  determine  the  deduction  from  the  toUl 
price  of  the  vessel  under  the  contract  if 
completed  with  armor.  It  further  contends 
that,  by  the  ninth  clause  of  the  contract,  the 
matter  of  possible  delay  was  recognized  by 
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the  Secretary  of  the  Navy,  and  his  deter- 
mination as  to  the  effect  thereof  was  to  be 
conclusive.  Now  it  may  be  said  that  both 
the  contractor  and  the  government  had  the 
503]  right  to  insist  upon  the  'delivery  of 
the  vessel  when  it  was  completed  without 
the  armor,  and  that  the  deduction  in  price 
should  then  be  settled  by  the  board  of  of- 
ficers appointed  by  the  Secretary.  It  may 
also  be  conceded  that  the  government  could 
have  insisted  upon  a  release  in  the  form 
specified  in  the  contract,  but  neither  the 
company  nor  the  government  insisted  on 
the  delivery  of  the  vessel  at  the  time  it 
was  launched  and  before  it  was  armored. 
The  government  left  the  vessel  with  the 
company,  waiting  for  armor  to  be  put  on, — 
armor  which  it  had  not  then  been  able  to 
secure  and  tender  to  the  company;  and 
when  the  question  arose  as  to  a  settlement, 
it  did  not  insist  upon  a  release  as  specified 
in  the  contract.  This  contract  wai  plainly 
treated  by  both  parties  as  impracticable, 
and  therefore  waived.  Evidently  from  his 
letter  of  February  13,  1901,  the  Secretary 
was  of  the  opinion  that,  equitably,  there 
was  something  due  to  the  company,  and  yet, 
realizing  that  tliat  question  was  not  one  for 
his  determination,  in  order  that  full  justice 
might  be  done,  he  consented  to  a  change  in 
the  terms  of  the  release,  and  this  he  had 
power  to  do.  Salomon  v.  United  States,  19 
Wall.  17,  22  L.  ed.  46;  United  States  ex  rel. 
Redfield  v.  Windom,  137  U.  S.  630,  34  L. 
ed.  811,  11  Sup.  Ct.  Rep.  197;  United  States 
V.  Barlow,  184  U.  S.  123,  135,  46  L.  ed.  463, 
469,  22  Sup.  Ct.  Rep.  468. 

By  the  "Tucker  act"  jurisdiction  is  con- 
ferred upon  the  court  of  claims  "to  hear 
and  determine  ...  all  claims  .  .  . 
for  damages,  liquidated  or  unliquidated,  in 
cases  not  sounding  in  tort." 

It  results  therefrom  that  a  release  exe- 
cuted in  accordance  with  the  terms  of  the 
contract  would  have  extinguished  all  claims 
of  the  company- against  the  United  States, 
growing  out  of  the  contract  (206  U.  S.  118, 
51  L.  ed.  983,  27  Sup.  Ct.  Rep.  676) ;  that 
the  Secretary  of  the  Navy  had  no  power  to 
pass  upon  and  adjudicate  claims  for  un- 
liquidated damages;  that  he  had  power  to 
accept  a  release  such  as  was  given,  and  that 
the  proviso  left  for  determination  in  the 
courts  claims  for  unliquidated  damages 
growing  out  of  the  contract;  that,  under 
the  Tucker  act,  the  court  of  claims  had  ju- 
risdiction to  inquire  into  and  determine 
claims  for  unliquidated  damages,  and  that 
504]  upon  the  facts  found  there  'is  due  to 
the  company  from  the  United  States,  for 
extra  work  caused  by  the  United  States,  the 
sum  of  $49,792.66. 

The  judgment  of  the  Court  of  Claims  is 
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reversed  and  the  case  remanded  to  that. 
court,  with  instructions  to  enter  judgment 
for  that  amount. 


J.  J.  McCASKILL  COMPANY,  Appt, 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  504-517.) 

Pleading  ~  allegations  of  fraud. 

1.  A  bill  filed  by  the  United  SUtes  to- 
cancel  a  patent  sufficiently  alleges  the  facts- 
upon  which  are  based  the  charge  of  fraud 
in  procuring  and  commuting  the  homestead 
entry  on  which  the  patent  was  founded, 
where  it  avers  that  the  patentee  deceived 
the  land  office  by  false  testimony  as  to  the 
extent  of  his  improvements,  cultivation,  and 
residence,  and  secured  his  patent  by  that  de- 
ception. 

[For   other   cases,    see   Pleading,   636-553,    1d> 
Digest   Sup.   Ct.    1908.] 

Appeal  —  review  of  f acts  ^  f rand  —  con» 

current  findings  below. 

2.  Concurrent  findings  of  the  two  lower 
courts  that  a  patentee  deceived  the  land  of- 
fice by  false  testimony  as  to  the  extent  of 
his  improvements,  cultivation,  and  residence^ 
and  secured  his  patent  by  that  deception,  are- 
sustained  by  the  evidence,  where  his  state- 
ment and  proof  on  final  hearing  were  both 
to  the  efTect  that  his  improvement  consisted 
of  a  dwelling  house  fit  for  habitation  and  a 
garden  cultivated  two  seasons,  and  that, 
after  making  his  settlement,  he  was  absent 
only  two  or  three  times  on  account  of  his- 
health,  the  longest  absence  being  not  over 
three  months,  and  the  evidence  in  the  case 
at  bar  shows  that  the  house  was  unfit  for 
habitation,  that  the  patentee  nfever  moved 
his  family  there,  that  he  did  not  stay  there 
more  than  one  night  in  a  week,  and  that  be 
had  admitted  to  a  government  agent  that  he 
had  not  lived  on  the  homestead  entry,  and 
thought  he  was  going  to  lose  it. 

[For  other  cases,  see  Appeal  and  Error,  4031^ 
4959,  in   Digest   Sup.   Ct.  1908.] 

Imputed   notice  —  knowledge  of  coriM>- 

rate  officer. 

3.  Knowledge  on  the  part  of  the  president 
of  a  corporation  of  the  fraud  committed  by 
an  entryman  in  procuring  and  commuting^ 
a  homestead  entry  is  imputed  to  the  corpo- 
ration, so  as  to  deprive  it  of  the  position  of 
a  bona  fide  purchaser  under  a  conveyance 
from  the  president,  who  had  taken  a  deed  of 
the  property  from  the  patentee,  where  the 
president  was  one  of  the  incorporators,  and, 
together  with  the  secretary,  owned  a  large 
majority  of  the  capital  stock,  and  was  in- 
trusted with  the  entire  management  and  con- 
trol of  the  corporate  business,  since  his  in- 
terest and  that  of  the  corporation  are  iden- 
tical, and  not  adverse. 

[For  other  cases,  see  Notice,  84<-S9,  in  Dlgeet- 
Sup.  Ct.  1908.] 

Note. — On  setting  aside  land  patent  for 
fraud — see  note  to  Miller  y.  Kerr,  5  L.  6d» 
U.  S.  381. 
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iLppeal  •»  prejudicial  error  —  admitting 
erldenoe. 

4.  The  admission  in  evidence  in  a  suit  in 
equity  to  cancel  a  patent  for  fraud  in  pro- 
curing and  commuting  a  homestead  entry, 
of  a  statement  made  by  the  entryman  to  a 

K»yemment  agent,  and  made  the  basis  of  the 
tter's  report  to  the  land  office,  is  not  prej- 
udicial error,  where  the  attention  of  the 
entryman,  when  testifying,  was  drawn  to 
such  statement,  and  he  himself  testified  that 
it  was  made  at  his  home,  and  was  signed  by 
him,  and  the  facts  were  testified  to  by  the 
agent  to  whom  the  statement  was  made. 
[For  other  cases,  see  Appeal  and  Error,  504&- 
6060.  In  Digest  Sap.  Ct.  1008.] 

Appeal  •»  prejudicial  error  •»  admitting 
evidence. 

5.  Prejudicial  error  is  not  committed  in 
admitting  in  evidence,  in  a  suit  in  equity  to 
cancel  a  patent  and  the  deeds  founded  there- 
on, for  the  fraud  of  the  homestead  entr3rman, 
testimony  showing  the  purchase  of  other 
homestead  claims  by  the  grantee,  because 
it  was  not  accompanied  by  evidence  showing 
that  such  other  transactions  were  false  and 
fraudulent,  since  it  will  be  presumed  that, 
under  such  circumstances,  the  court  gave  to 
the  testimony  admitted  no  value  or  proba- 
tive strength. 

[For  other  cases,  see  Appeal  and  Error,  5048- 
6060,  in  Digest  Sap.  Ct.  1908.] 

[No.  103.] 

Argued  January  25,  1910.    Decided  Febru- 
ary 28,  1910. 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Northern  Dis- 
trict of  Florida,  canceling  a  patent  and  the 
deeds  based  thereon,  for  fraud  in  procuring 
and  commuting  the  homestead  entry  on 
which  the  patent  was  founded.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  W.  W.  Flonmoy  argued  the  cause 
and  filed  a  brief  for  appellant: 

The  bill  of  complaint  should  have  averred 
not  only  facts  from  which  the  court  might 
judge  that  fraud  existed  and  was  the  in- 
ducing cause  of  the  issuing  of  the  patent, 
but  also  that  it  was  fraud  which  was  not 
in  issue  before  the  Department. 

20  Cyc.  Law  k  Proc.  p.  734;  12  Enc. 
PI.  &  Pr.  p.  042;  Maxwell  Land  Grant 
Case,  121  U.  S.  325,  30  L.  ed.  949,  7  Sup. 
Ct.  Rep.  1015;  Wiseman  v.  Eastman,  21 
Wash.  163,  57  Pac.  398;  United  SUtes  v. 
Throckmorton,  98  U.  S.  61,  25  L.  ed.  93; 
United  States  v.  Tichenor,  8  Sawy.  142, 
12  Fed.  415;  Story,  £q.  PI.  §  251;  Oakland 
V.  Carpentier,  21  Cal.  663;  Semple  v.  Hagar, 
27  Cal.  166;  Quinby  v.  Conlan,  104  U.  S. 
420,  26  L.  ed.  800;  Vance  v.  Burbank,  101 
U.  S.  514,  25  L.  ed.  929;  Marquez  v.  Fris- 
54  Ii.  ed. 


hie,  101  U.  8.  473,  25  L.  ed.  800;  2  Pom. 
Eq.  Jur.  3d  ed.  §  832. 

The  facts  proven  by  the  government  do 
not  sustain  the  averment  that  the  final  proof 
of  the  entryman  was  false  and  untrue. 

Maxwell  Land  Grant  Case,  "feupra;  At- 
lantic Delaine  Co.  v.  James,  94  U.  S.  207, 
24  L.  ed.  112;  United  SUtes  ▼.  Stone,  2 
Wall.  525,  17  L.  ed.  765;  United  States  ▼. 
Throckmorton,  supra;  Story,  Eq.  Jur.  §  157; 
United  States  v.  American  Bell  Teleph.  Co. 
167  U.  S.  224,  42  h.  ed.  144,  17  Sup.  Ct. 
Rep.  809;  United  States  v.  Budd,  144  U. 
S.  154,  36  L.  ed.  384,  12  Sup.  Ct  Rep.  575; 
Hunter  v.  Blodgett,  20  Land  Dec.  455;  2 
Pom.  Eq.  Jur.  3d  ed.  §  898;  Colorado  Coal 
&  I.  Co.  V.  United  States,  123  U.  S.  307, 
320,  31  L.  ed.  182,  188,  8  Sup.  Ct.  Rep.  131; 
United  States  v.  White,  9  Sawy.  125,  17 
Fed.  561. 

The  action  of  the  land  office  in  issuing 
a  patent  on  controverted  facts  for  any  of 
the  public  lands  is  conclusive,  not  only  in 
the  Land  Department,  but  in  all  courts  and 
everywhere  else,  except  for  fraud,  and  it 
is  only  when  the  L^nd  ]>epartment  has  mis- 
construed the  law  that  the  courts  have 
power  to  relieve. 

Johnson  v.  Towsley,  13  Wall.  72,  20  L. 
ed.  485;  Diller  v.  Hawlev,  26  C.  C.  A.  514. 
58  U.  S.  App.  462,  81  Fed.  651 ;  Iron  Silver 
Min.  Co.  v..  Campbell,  135  U.  S.  303.  34 
L.  ed.  161,  10  Sup.  Ct.  Rep.  765. 

After  the  government  has  issued  and  de- 
livered the  patent,  the  legal  title  passes  to 
the  patentee,  and  bona  fide  purchasers  with- 
out notice  of  mistake  or  fraud  get  a  per- 
fect title.  The  defense  of  a  bona  fide  pur- 
chaser, for  value,  without  notice,  to  a  bill 
in  equity  brought  to  cancel  a  patent,  is 
perfect.  His  title  rests  upon  the  strong- 
est presumption  of  fact,  to  rebut  which  re- 
quires clear,  full,  convincing,  and  unam- 
biguous proof. 

Colorado  Coal  &  I.  Co.  v.  United  States, 
123  U.  S.  307,  31  L.  ed.  182,  8  Sup.  Ct. 
Rep.  131;  United  States  v.  Burlington  & 
M.  River  R.  Co.  98  U.  S.  342,  25  L.  ed. 
200;  United  States  v.  California  &  O.  Land 
Co.  148  U.  S.  47,  37  L.  ed.  362,  13  Sup.  Ct. 
Rep.  458;  United  States  v.  Dalles  Military 
Road  Co.  148  U.  S.  49,  37  L.  ed.  362,  13 
Sup.  Ct.  Rep.  465. 

The  question  of  whether  the  entryman  had 
or  had  not  complied  with  the  statute  is  not 
a  question  of  fact,  but  a  question  of  law 
equally  with  the  question  of  whether  or  not 
a  person  is  or  is  not  a  resident  of  a  par- 
ticular locality. 

12  £nc.  PI.  &  Pr.  pp.  1030,  1033,  and  note, 
pp.   1028,  1038. 

It  is  true  that  the  acts  of  the  agent 
within  the  scope  of  his  authority,  whether 
for  a  general  or  special  purpose,  bind  the 
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principal,  and  notice  to  the  agent  in  a  mat- 
ter about  which  he  was  employed,  and  with- 
in the  scope  of  his  employment,  is  con- 
structive notice  to  the  principal.  But  the 
exception  to  the  rule  is  that  if  the  agent  is 
acting  in  a  matter  in  which  he  has  a  per- 
sonal interest,  or  in  connection  with  which 
he  is  interested  with  a  third  person,  the 
presumption  is  that  he  will  not  communi- 
cate the  fact  in  controversy.  And  the  rule 
should  be  more  rigidly  applied  in  case  of 
fraud  or  torts. 

1  Am.  &  £ng.  Enc.  Law,  2d  ed.  pp.  990, 
1145,  1146,  1148;  Clark  v.  MetropoliUn 
Bank,  3  Duer,  241;  Frenkel  v.  Hudson,  82 
Ala.  162,  60  Am.  Rep.  736,  2  So.  758;  Allen 
V.  South  Boston  R.  Co.  150  Mass.  206,  5 
L.R.A.  716,  15  Am.  St.  Rep.  185,  22  N.  E. 
917;  Innerarity  v.  Merchants'  Nat.  Bank, 
139  Mass.  332,  52  Am.  Rep.  710,  1  N.  K. 
282. 

The  rule  applies  to  corporations  where 
the  officer  is  personally  interested. 

Innerarity  v.  Merchants'  Nat.  Bank,  su- 
pra; Atlantic  Nat.  Bank  v.  Harris,  118 
Mass.  147;  Loring  v.  Brodie,  134  Mass. 
453;  First  Nat.  Bank  v.  Christopher,  40 
N.  J.  L.  435,  29  Am.  Rep.  202. 

This  court  ought  to  do  nothing  further 
than  to  let  the  opinion  below  be  merely 
advisory  or  persuasive. 

Quinby  v.  Conlan  and  Johnson  v.  Tows- 
Icy,  supra;  Shepley  v.  Cowan,  91  U.  S.  330- 
340,  23  L.  ed.  424-428;  Moore  v.  Robbins, 
90  U.  S.  535,  24  L.  ed.  850. 

The  value  of  improvements  must  not  fig- 
ure in  this  case.  Indeed,  if  that  were  made 
the  basis  of  good  faith,  the  poorer  settler 
would  have  no  show  whatever  with  one  of 
ample  means. 

Hunter  v.  Blodgett,  20  Land  Dec.  452; 
Howden  v.  Piper,  3  Land  Dec.  103. 

Whatever  may  be  the  purpose  or  intent 
of  the  homesteader,  however  grave  may  be 
his  fraud  perpetrated  on  the  government, 
such,  in  the  absence  of  fictitious  parties,  at 
least,  does  not  cut  off  the  right  of  the  bona 
fide  purchaser. 

Colorado  Coal  &  I.  Co.  v.  United  States, 
supra;  United  States  y.  Minor,  114  U.  S. 
233,  242,  29  L.  ed.  110,  114,  5  Sup.  Ct.  Rep. 
836. 

Even  if  there  were  fraud,  and  even  if 
McCaskill  had  such  a  notice  as  would  charge 
him  constructively,  he  being  the  grantor 
of  the  corporation,  and  therefore  having  an 
adverse  interest,  could  not  transmit  that 
constructive  fraud  to  the  corporation.  Tliat 
he  was  the  grantor  of  the  corporation  can- 
not be  denied. 

Barnes  v.  Trenton  Gaslight  Co.  27  N.  J. 
Eq.  33;  Frenkel  ▼.  Hudson;  Allen  v.  South 
Boston  R.  Co. ;  and  Innerarity  v.  Merchants' 
Nat.  Bank, — supra. 
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Assistant  Attorney  General  Russell  ar- 
gued the  cause  and  filed  a  brief  for  ap- 
pellee : 

Parties  should  not  be  allowed  to  hope 
for  a  successful  appeal  by  reason  of  mere 
differences  of  opinion  about  a  conclusion  of 
fact  as  between  two  lower  tribunals  and 
this  court.  There  must  be  manifest  a  grots 
mistake. 

Furrer  v.  Ferris,  145  U.  S.  134,  36  L.  ed. 
651,  12  Sup.  Ct  Rep.  821. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  the  United 
States  to  cancel  a  patent  issued  to  one 
William  Josiah  Ward,  and  a  deed  made  by 
him  and  his  wife  to  J.  J.  McCaskill  &  Com- 
pany, and  by  the  latter  to  the  J.  J.  Mc- 
Caskill Company,  the  appellant.  The  alle- 
gations of  the  bill  are  that  the  N.  ^  of  the 
N.E.  ^,  S.W.  l^  of  the  N.E.  Vi,  and  S.E. 
V4  of  N.W.  ^^  of  section  8,  township  1  N., 
17  W.,  in  the  county  of  Walton,  state  of 
Florida,  being  public  lands  of  the  United 
States,  William  Josiah  Ward,  on  the  18th 
of  September,  1900,  filed  his  application 
upon  them  for  a  homestead  in  the  land  ofllce 
in  Gainesville,  Florida.  That  he  subse- 
quently commuted  the  entry  by  paying  the 
government  price  therefor,  making  proof  of 
settlement,  cultivation,  and  improvement 
for  the  period  of  time  required  by  law,  and 
that  on  January  13,  1903,  a  cash  entry 
certificate  No.  18,026  was  issued  to  him  and 
a  patent  on  the  3d  of  June,  1903.  It  is 
alleged,  with  detail  of  circumstances,  that 
the  statement  of  Ward  and  the  proof  pre- 
sented by  him  on  the  hearing  for  final  proof 
were  false,  fraudulent,  and  untrue.  Hie 
allegations  will  be  given  later.  The  bill 
further  alleges  that  the  land  embraced  in 
the  patent  was  conveyed  by  Ward  ta  J.  J. 
McCaskill  &  Company  (the  bill  as  original- 
ly filed  alleged  that  the  conveyance  had 
been  made  to  the  McCaskill  Company),  a 
copartnership  composed  of  J.  J.  McCaskill 
and  E.  L.  McCaskill,  then  engaged  in  the 
manufacture  of  lumber  at  Freeport,  Florida. 
That  they  afterward  incorporated  by  tlia 
corporate  name  of  the  J.  J.  McCaskill  Com- 
pany, with  the  said  J.  J.  McCaskill  as  presi- 
dent and  Robert  E.  L.  McCaskill  as  secre- 
tary, owning  a  large  majority  of  the  stock 
of  the  corporation,  with  the  entire  manage- 
ment *and  control  of  its  business  and  [&•• 
affairs.  That  the  companv  took  over  froai 
the  &aid  J.  J.  McCaskill  or*  J.  J.  McCaskill  & 
Company  the  homestead  entry  of  Ward,  with 
full  knowledge  of  its  president  and 
tary  of  the  negotiations  between  the 
pany  and  the  entryman  by  Warren  Ward, 
an  agent  of  the  company,  "and  with  all 
the  knowledge  and  notice  of  the  said  Mo* 
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Caskill  &  Company  of  the  fraud  and 
duplicity  practised  by  William  Josiali 
Ward  in  obtaining  the  patent  from  the 
United  States." 

The  answer  of  the  company  alleged  that 
conveyance  was  made  by  William  Josiah 
Ward  to  J.  J.  McCaskill  after  the  patent 
was  issued  for  the  sum  of  $425;  that  Mc- 
Caakill,  for  a  valuable  consideration,  sold 
and  conveyed  the  same  to  the  McCaskill 
Company;  that  the  conveyance  was  made 
in  good  faith,  without  notice  or  knowledge 
of  any  kind  whatsoever  of  any  irregularity 
or  fraud  upon  the  part  of  Ward,  if  any 
there  was,  and  that  he  was  a  bona  fide 
purchaser  of  the  property;  and  that  the 
company  was  a  bona  fide  purchaser,  for  a 
valuable  consideration,  from  J.  J.  Mc- 
Caskill, and  without  knowledge  or  notice  of 
any  irregularity  or  fraud  practised  by 
Ward.  The  usual  replication  was  filed  and 
an  examiner  was  appointed  to  take  the 
proofs  on  the  issues  made. 

Upon  report  to  the  court,  a  decree  was 
entered  overruling  the  objections  of  the 
company  to  the  evidence  and  the  motion  to 
strike  it  out,  and  adjudged  and  decreed 
that  the  patent  be  declared  null  and  void, 
and  that  it  be  surrendered  by  the  com- 
pany, the  decree  finding  it  to  be  in  its  pos- 
session, to  the  clerk  of  the  court,  to  be  in- 
scribed by  him  ''null  and  void."  It  was 
further  adjudged  and  decreed  that  the  deed 
from  William  Josiah  Ward  to  J.  J.  Mc- 
Caskill Sl  Company,  and  the  deed  from  the 
latter  to  the  J.  J.  McCaskill  Company,  be 
vacated  and  annulled,  and  the  company  be 
enjoined  forever  from  setting  up  or  claim- 
ing title  to  the  land  by  reason  of  the  patent 
or  any  of  the  conveyances  from  Ward.  The 
decree  was  affirmed  by  the  circuit  court 
of  appeals. 

507]  •There  are  twenty-threfe  assignments 
of  errors,  eighteen  of  which  are  addressed  to 
rulings  on  evidence  and  five  attack,  in  gen- 
eral terms,  the  decree  canceling  the  patent 
and  the  conveyance  by  Ward.  These  five 
were  alone  discussed  in  the  oral  argument 
and  in  the  brief  on  file  under  the  following 
divisions: 

"1.  Are  the  averments  of  the  bill  of  com- 
plaint sufficient  to  give  the  court  of  equity 
jurisdiction  T 

"2.  Do  the  facts  proved  by  the  govern- 
ment sustain  the  averment  that  the  final 
proof  of  the  entryman  was  false,  fraudulent, 
and  untrue? 

**3.  Will  this  court  review  decisions  by 
the  land  office  officials  upon  questions  of 
fact? 

"4.  Does  the  appellant  occupy  the  posi- 
tion of  an  innocent  purchaser,  and  is  the 
government  precluded  because  of  his  rights 
as  such?" 
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1.  To  support  the  first  proposition  it  is 
urged  that  the  bill  does  not  allege  the  facts 
upon  which  the  charge  of  fraud  in  obtaining 
the  patent  was  based,  and  therefore  "pre- 
sents no  issue  for  trial,  and  should  fail  upon 
demurrer."  But  there  was  no  demurrer 
filed  to  the  bill.  The  only  answer  to  para- 
graphs 4  and  5  (set  out  below)  was  that, 
as  to  the  facts  of  the  former,  the  com- 
pany  was  not  advised;  that,  as  to  the  facts 
of  the  latter,  it  had  "no  knowledge,"  and 
denied,  therefore,  that  they  were  true,  and 
demanded  strict  proof  of  them.  The  first 
and  only  explicit  objection  to  the  bill  for 
insufficiency  is  made  in  the  brief  filed  in 
this  court.  But,  conceding  it  covered  by 
the  assignments  of  error  discussed  by  coun- 
sel, and  entertaining  it,  we  think  that  it 
is  without  foundation.  The  following  are 
its  averments: 

"Your  orator  shows  unto  your  honor  that 
the  said  William  Josiah  Ward,  in  the  com- 
mutation proof  taken  on  the  29th  day  of 
December,  1902,  alleged  himself,  and  made 
it  appear  by  the  testimony  of  others,  that 
he  had  established  a  residence  upon  said 
land  on  March  10th,  1901,  and  that  he 
continuously  resided  thereon  from  that  date 
until  and  up  to  the  date  of  submission  of 
final  proof,  except  for  absences  on  two  or 
three  'occasions  of  not  exceeding  three  [508 
months,  due  to  the  illness  of  his  wife;  that 
he  had  improved  the  tract  by  erection  of 
a  house  thereon  and  by  cultivating  ^  acre 
for  two  seasons,  and  the  whole  amount 
of  improvements  being  alleged  to  be  of  the 
value  of  forty  ($40)  dollars,  and  that  he 
had  complied  with  the  law  entitling  him  to 
a  patent  to  said  lands. 

"Your  orator  further  shows  unto  the 
court  that  the  statement  of  the  said  Ward 
and  the  proof,  presented  by  him  on  the 
hearing  for  final  proof  was  false,  fraudu- 
lent, and  untrue;  that  he  did  not  have  the 
improvements  that  he  alleged  that  he  had 
on  said  premises,  and  had  not  cultivated 
the  said  land;  that  the  improvements  ac- 
complished on  said  entry  consisted  of  noth- 
ing more  than  a  pine-pole  cabin,  never  com- 
pleted, without  fioor,  door,  or  chimney ;  that 
there  was  absolutely  no  means  of  entrance 
or  exit  thereto  or  therefrom,  unless  through 
the  uninclosed  gable  ends  of  said  cabin;  that 
the  interstices  between  the  poles  of  said 
cabin  were  never  closed  in  any  fashion ;  that 
the  only  ground  on  said  entry  which  had 
undergone  cultivation  was  a  space  within 
an  inclosure  of  30  by  35  feet;  that  the  said 
Ward  never  resided  upon  said  land,  but  dur- 
ing the  period  allowed  for  residence  on  the 
homestead  entry,  entryman  actually  resided 
at  his  home,  where  for  a  long  time  he  had 
maintained  his  residence,  3V^  miles  distant 
from  said  entiy. 
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Appellant  relies  for  its  contention  upon 
United  States  v.  Throckmorton,  98  U.  S. 
61,  25  L.  ed.  03 ;  Vance  v.  Burbank,  101  U. 
S.  514,  25  L.  ed.  929;  Maxwell  Land-Grant 
Case,  121  U.  S.  325,  30  L.  ed.  949,  7  Sup. 
Ct.  Rep.  1015;  and  other  cases  of  like  kind. 
We  will  not  take  the  time  to  review  them. 
It  is  enough  to  say  that  it  was  pointed  out 
in  United  SUtes  v.  Minor,  114  U.  S.  233, 
29  L.  ed.  110,  5  Sup.  Ct.  Rep.  830,  that  they 
do  not  apply  to  a  case  like  that  at  bar, 
where  the  charge  is  that  there  was  fraud 
and  perjury  in  ex  parte  proceedings  before 
the  land  oflSce.  See  also  United  States  y. 
San  Jacinto  Tin  Co.  125  U.  S.  273,  31  L.  ed. 
747,  8  Sup.  Ct.  Rep.  850;  Moffat  v.  United 
States,  112  U.  S.  24,  28  L.  ed.  623,  5  Sup. 
Ct.  Rep.  10;  United  SUtes  v.  Iron  Silver 
Min.  Co.  128  U.  S.  673,  32  L.  ed.  571,  9  Sup. 
Ct.  Rep.  195;  Colorado  Coal  &  I.  Co.  v. 
United  States,  123  U.  S.  307,  31  L.  ed.  182, 
8  Sup.  Ct.  Rep.  131 ;  United  States  v.  Beebe, 
500]  127  •U.  S.  338,  32  L.  ed.  121,  8  Sup. 
Ct.  Rep.  1083;  United  States  v.  Budd,  144 
U.  S.  154,  36  L.  ed.  384,  12  Sup.  Ct.  Rep. 
575;  United  States  v.  American  Bell  Teleph. 
Co.  167  U.  S.  224,  42  L.  ed.  144,  17  Sup.  Ct. 
Rep.  809. 

2.  This  division  involves  the  sufficiency  of 
the  evidence  to  sustain  the  decree.  The 
ai^ument  at  bar  has  not  kept  this  division 
separate  from  the  first  or  the  first  from 
it.  They  are  manifestly  different.  The 
first  concerns  the  sufficiency  of  the  bill,  this 
the  sufficiency  of  the  evidence.  In  other 
words,  whether  the  evidence  has  established 
the  averments  of  the  bill,  assuming  them 
to  be  sufficiently  specific,  by  clear  and  satis- 
factory proof.  And  it  may  be  conceded 
that  that  is  the  d^^ee  of  proof  that  the 
cases  require.  It  was  said  in  Maxwell 
Land-Grant  Case,  supra,  that  when  a  court 
of  equity  is  asked  to  set  aside  a  patent  "for 
fraud  or  mistake  .  .  .  the  testimony  on 
which  this  is  done  must  be  clear,  unequivo- 
cal, and  convincing,  and  that  it  cannot  be 
done  upon  a  bare  preponderance  of  evi- 
dence which  leaves  the  issue  in  doubt." 

Does  the  case  at  bar  fill  the  measure  of 
proof  required  by  the  cases?  In  this  inquiry 
we  start  with  the  finding  of  the  two  lower 
courts  in  the  affirmative.  Appellant  at- 
tacks the  finding,  but,  as  we  have  said,  does 
not  keep  the  discussion  of  this  inquiry  sepa- 
rate from  the  consideration  of  the  sufficiency 
of  the  bill.  In  both,  stress  is  put  upon  the 
same  proposition.  It  is  contended  that  the 
allegations  of  the  bill  that  the  proofs  sub 
mitted  by  Ward  to  the  land  office  were 
fraudulent  and  untrue  was  a  mere  legal 
conclusion,  and  that,  besides,  it  was  solely 
the  province  of  the  land  office  officials  to 
determine  such  matter,  and  "thus  may,  in 
their  discretion,  issue  patents  to  persona 
694 


upon  evidence  of  improvement  and  cultiva- 
tion of  greater  or  less  value  and  extents 
the  extent  in  value  of  the  improvement  be- 
ing solely  in  their  discretion."  It  is  further 
argued  that  "the  statutes  governing  the 
disposition  of  the  public  lands  required 
neither  a  limited  amount  of  improvement 
nor  an  absolute  continuous  residence;"  and 
"that  when  an  entryman  has  clearly  set 
forth  the  amount  of  the  .'mprovements,  how* 
ever  small,  and  the  Department  has  issued 
a  patent  thereupon,  then  the  question  of  the 
amount  or  extent  is  forever  *put  at  [510 
rest"  The  purpose  of  the  law,  it  is  further 
argued,  "is  to  give  a  part  of  the  public  do- 
main to  the  poor  man,  and  that  therefore 
temporary  abandonment,  for  the  purpose  of 
earning  a  livelihood  or  support  his  family,  or 
to  secure  funds  with  which  to  make  improve- 
ments, or  on  account  of  sickness,  as  in  the 
case  at  bar,  is  permissible."  The  value  and 
amount  of  improvement,  it  is  finally  urged, 
is  immaterial  except  to  detract  from  the 
good  faith  of  the  entryman,  "and  thee  only 
when  accompanied  with  evidence  of  the  abil- 
ity of  the  entryman  to  make  more  improve- 
ments than  in  fact  were  made."  These  tests 
may  be  accepted,  arguendo^  and  the  fraud 
of  Ward  is  established. 

The  averment  of  the  bill  is  that  he  de- 
ceived the  land  office  by  false  testimony  of 
the  extent  of  his  improvements,  cultiva. 
tion,  and  residence,  and  secured  his  patent 
by  that  deception.  In  other  words,  that 
the  judgment  and  discretion  of  the  land  of- 
fice were  invoked,  not  upon  the  actual  ex- 
tent of  his  improvements,  cultivation,  and 
residence,  but  upon  a  misrepresentation  of 
their  extent.  See  United  States  v.  Minor, 
supra. 

It  may  be  well  here  to  consider  what  the 
law  requires.  It  gives  the  light  of  entry  of 
160  acres  of  land  as  a  homestead,  upon  the 
condition,  however,  which  must  be  estab- 
lished by  affidavit,  that  the  "application  ia 
honestly  and  in  good  faith  made  for  the 
purpose  of  actual  settlement  and  cultiTm- 
tion,  and  not  for  the  benefit  of  any  other 
person."  That  applicant  will  honestly  en- 
deavor to  comply  with  the  requirements  of 
settlement  and  cultivation,  and  does  not 
apply  to  enter  the  same  for  the  purpose  of 
speculation.  The  purpose  of  the  law,  there- 
fore, is  to  give  a  home,  and,  to  secure  tlie 
gift,  the  applicant  must  show  that  he  has 
made  the  land  a  home.  Five  years  of  resi- 
dence and  cultivation  for  t:hc  term  of  five 
years  he  must  show  by  two  credible  wit- 
nesses. 

Residence    and    cultivation    of   the    land 

are  the  price  that  is  exacted  for  its  pey- 

•nent.     It  is  in  the  power  of  the  settler  te 

nodify  the  terms  somewhat.    He  may  tnb* 

stitute  for  a  residence  and  cultivation  for  Ihm 

Si6  U.  fl» 
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Slljyears  a  residence  uid  cultivation  *foT  for  the  parpofte  of  making  a  BUpport,  and 

not  less  tlian  fourteen  montha;  but  he  must  on   account  ot  the   land  being  no   low   and 

make  "proof  of  settlement  and  of  residence  wet  and  unfit  for  cultivation."     Both  wit- 

and  cultiTBtion  for  auch  period  of  fourteen  neues  gave  the  extent  of  cultivation  to  be 

months,"  and  pay  the  price  provided  by  law  ^  acre  for  two  years,  and  the  improvement 

tor  the  land  entered.    This  is  known  as  the  to   consist   of   a   house   and   garden   of   the 

"commutation"  of  hia  homestead  entry.  value  of  forty  or  fifty  dollars. 

In  view   of   these  provisions  of   law,  we  Ward  himself  testified  that  he  established 

may  judge  of  what  Ward  did.     He  entered  his  residence  on  the  10th  of  March,  1901, 

the  land  as  a  homestead,  and  on  the  8th  of  and   that   his   improvement  consisted   of  a 

September,  1900,  filed  the  affidavit  required,  small  dwelling  house  and  a  garden  of  about 

stating  that  he  made  his  application  hon-  ^  acre  of  land,  worth  about  |40.    He  tes- 

estlf  and  in  good  faith,  for  the  purpose  of  tified  further  as  follows: 

actual  cultivation  and   settlement,  and  not 

for  the  benefit  of  any  other  person.    On  the  Q.  0.    Of  whom  does  your  family  eonaistt 

29th   ot  December,   1902,  he   produced   two  and  have  you  and  your  family  resided  con. 

witnesses  to  establish  his  residence,  cultiva-  tinuously  on  the  land  since  first  establish- 

tion,   and   character   of   bis   improvements,  ing  residence  thereont 

one  of  whom  testified  that  he  was  well  bc-  A.  Myself   and    wife.      No,   not   continn- 

quainted  with  Ward  and  the  land  embraced  ously;  that  is,  not  every  day  and  night. 

in  Ward's  claim;   that  it  was  "low,  piney  ....               .         . 

woods    land,    very   wet   in    rainy    seasons."  Q.   6.   For   what   period   or   periods   have 

His   testimony  es  to  Ward's  residence  and  you  been  absent  from  the  homestead  sine* 

cultivation  of  the  land  is  best  exhibited  by  making  settlement,  and  for  what  purpose; 

the  following  questions  and  answera:  and,   if   temporarily  absent,  did   your   fam- 

n    r    h'i.      j-j    1  -        1.     Ill              iL  >'j  reside  upon  and  cultivate  tha  laud  dur- 

Q.  6.  When  did  claimant  settle  upon  the  .  '          .      . '^      . 

homestead,  and  at  what  date  did  he  estab-  ,    m         ,       .   .               .<.         .- 

,.  .         .      ,     __.,          .1.           ,  ■*.  Waa   absent   two  or   three   times,   not 

lish  actual  residence  thereoni  ,,                 .i       .  i           i.        -  j 

— -^  three  months  at  longest  period,  on  ae- 
int   of   my   wife's   health.      She   is   very 

feeble,  and  the  land  is  so  low  and  wet  that 


.  About  the  9th  of  March,   1901. 


A---            ..          .          i«.i            .11  leeoic,  sou  Liie  lanu  is  so  low  ana  wet  uia* 

Q.  a.  Have  claimant  and  family  resided  ..            ■_          ui     .     i          i.             ^i.       i 

..            ,            .,      ,           ..      ,      ■         .     ,  it  was  impossible  to  keep  her  on  the  place 

continuously  on   the   homestead   since   first  ,,»..-  '^                        "^                        "^ 

..,...'.,           „            .  all  the  time, 
establishing  residence  thereoni 

A.  I  don't  think  they  have  continuously.  »    a    ..      .  _.i        »    i.^  j    n.   .    i      i   i 

■■  ,                   .,           .it           1       .■  And    he    further    testified    that   he    had 

I  have  seen  them  absent  from  it  a  time  or  .       , ,    _,            .                 ,          . 

^  not  sold,  conveyed,  or  mortgaged  any  por- 

n    H    -w         ^.   L        -I              'ji.lL  tion  ot  tfae  land.    This  testimony  would  have 

Q   7.  For  wh.l  p„.od  or  period,  h.,  th.  ^^^^,^    „  j         ,j,i  „Jj    ,i,^  j,. 

""'."    '"»    •''"°"    '"'    "•    ;■"''    ■'""  f«nily,  took  o,  -hli  ™ldo,c.  oi  U.  [SlI 

.nd    ,t   fmpo™,.!,  .b..ot    d,d   .l.m.nf,  ,        „„„t  oou.L.Ud  ot  .  «i.l>  d»,lling 

t.m,lj  ™,.d,  upoo  .Id  cult,..U   th.  l.nd  |,^;       j,  ,„  j.j„.,|„    .„j  ,         j„  ., 

lm„g  .uch  .WocI  ^   ,„,,  „,ii,.,rf  „„  ....„„,  „i  th.1, 

A.  I  Im.o  toom  of  their  being  .bnot  •  ,„„  „.,,,       j,,  „„,,„,„i,  b,  „.  .b„, 

lime  or  two,  but  b.  b..  not  been  off  ol  .t  ,„,     ,.,„„  J,  ^^  „          „(  „„  „,„ 

m,   three   month,   .t   the   longe.t   penod.  „,;,b,~    ,t   longe.l,    "on    .eeonnt   of    U> 

H,.  w.Ie  ,.  Tery  leeble,  .nd  tb,  l.nd  ,.  .o  |,i,„,„,,  b„„i.„    n,.  .„  ,b,  f.timon, 

10.  .nd  ,el  tb.t   on  ..eonnt  ol  her  he.lth,  ,^|,j    ,j,   ^.„j   Depnitment   «ted. 

"„"?.  "  •»  """  •  ■nPPor'.  >■•  w"  eom.  „',„,  „  „„  „|j,„„  ^  ,ji,  ,..,,    n„  ;,„ 

polled  to  be  absent.    I  pre.nm,  b.  b»  been  „„,  „„,  „,  ji„  „„  ^  ^„j  t„,  ,, 

on  It  ne.rlj.  every  .eek.  ,„  ^.^  „  j,,  „,ij„„^  ,  „  5  „,,,,  ,^ 

611]     *The  other  witness  was  even  more  the  land.    He  testifies  himself  that  he  never 

definite.     Answering  a   question   as   to   the  moved  his  family  there;  that  the  house  waa 

continuity   of   the   residence   of    Ward   and  built  of  pine  poles,  was  12  by  14  in  dimen- 

his   family   on   the   Isjid,   he   said   that   he  sions,  had  no  floor,  no  chimney,  no  "ceiling 

could     not    say     "whether    continuous     or  or  boards  on  between  the  poles  or  the  in- 

not,    have    not    been    there    all    the    time;  terstices;"  that  he  fenced  and  cultivated  "a 

tbey   were   there   every   time    I   have    been  amall    piece,    not   larger    than    the    house," 

there,  but  on  one    or  two    occasions    have  and   this   was  inclosed  by   rails   and   poles 

seen     them     oif     the     land."       And     fur-  and  planted  two  years.     His  residence  upon 

ther,   aa   to   the  absence   of  Ward   and   his  the  land  is  described  in  the  following  quea- 

fainily,    he    said;    "I    don't    know    exactly  ^ona  and  answers: 
how  long,  hut  am  aatisfied   they  have  not 

been  absent  over  lix  montha  at  the  longest  Q.  Did  yon  aver  have  yonr  family  there 

»4  L.  ed.  StS 
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on  any  night?  Ever  spend  any  night  with 
your  family  there? 

A.  I  stayed  there  at  night  myself.  My 
wife  did  hot  go  there.  She  waa  very 
sickly. 

Q.  About  how  many  nights  in  the  week 
did  you  spend  there? 

A.  I  do  not  think  I  stayed  in  the  same 
week  more  than  one  night  in  the  week. 

And  there  is  other  testimony  showing  that 
the  house  was  unfit  for  habitation.  A 
special  agent  of  the  General  Land  Office  in- 
spected the  place.  He  found,  he  said,  "a 
little  pole  cabin,  11  x  13,  not  completed, 
and  there  was  no  door  to  go  in  and  out  of. 
There  was  no  window,  no  chimney,  the  open- 
ings between  the  poles  were  not  closed,  the 
gable  ends  were  not  closed."  He  further  tes 
tified  that  there  was  no  evidence  of  any 
residence  or  habitation  there  at  all.  And 
further,  "there  was  a  little  inclosure,  30  x 
35  feet,  a  little  amount  that  was  about  a 
quarter  of  a  mile  from  the  house."  This  wit- 
ness also  testified  to  the  conversation  with 
514]  Ward,  in  which  the  latter  told  *him 
that  he  (Ward)  had  not  lived  on  the  home- 
stead entry,  and  that  he  thought  that  he 
was  going  to  lose  it.  We  think  that  this 
testimony  sustains  the  averments  of  the 
bill  that  the  patent  was  obained  by  fraud. 
This  is  not  a  case  where  the  courts  are  un- 
dertaking to  review  the  decisions  of  the  land 
office  officials  on  questions  of  fact,  nor  to  re- 
verse their  discretion,  properly  exercised. 
It  is  a  case  of  fraud  upon  them,  and  obtain- 
ing a  patent  by  means  of  that  fraud.^ 

Does  appellant  occupy  the  position  of  the 
innocent  purchaser,  and  is  the  government 
precluded  from  receiving  the  relief  prayed 
for  in  the  bill  because  of  such  fact?  The 
answer  to  the  question  depends  upon  a 
proposition  of  law,  and  whether  J.  J.  Mc- 
Caskill  had  knowledge  of  the  fraudulent 
acts  of  Ward.  This  knowledge  was,  in 
effect,  found  by  both  the  lower  courts,  and 
giving  to  their  finding  the  strength  that 
should  be  accorded  to  it,  we  pass  to  the  con- 
sideration of  the  proposition  of  law  that 
the  knowledge  of  J.  J.  McCaskill,  though 
president  of  the  McCaskill  Company,  cannot 
be  imputed  to  it,  because,  as  appellant,  the 
argument  is  that  while  knowledge  of  an 
agent  is  the  knowledge  of  the  principal,  an 
^'exception  to  the  rule  is  that,  if  the  agent 
is  acting  in  a  matter  in  which  he  has  a  per- 
sonal interest,  or  in  connection  with  which 
he  is  interested  with  a  third  person,  the 
presumption  is  that  he  will  not  communi- 
cate the  facts  in  controversy."  And  it  is 
urged  that  "the  rule  should  be  more  rig- 
idly applied  in  cases  of  fraud  or  torts." 
For  these  propositions  appellant  cites  Clark 
V.  Metropolitan  Bank,  3  Duer,  241;  Frenkel 
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V.  Hudson,  82  Ala.  162,  60  Am.  Rep.  736,  2 
So.  758;  Allen  v.  South  Boston  R.  Co.  150 
Mass.  206,  5  L.R.A.  716,  15  Am.  St.  Bep. 
185,  22  N.  £.  917 ;  Innerarity  v.  MerchanU' 
Nat.  Bank,  139  Mass.  332,  52  Am.  Rep.  710, 
1  N.  £.  282;  Atlantic  Nat.  Bank  v.  Harris, 
118  Mass.  147;  Loring  v.  Brodie,  134  Mass. 
453;  First  Nat.  Bank  v.  Christopher,  40 
N.  J.  L.  435,  29  Am.  Rep.  262. 

Undoubtedly  a  corporation  is,  in  law,  a 
person  or  entity  entirely  distinct  from  its 
stockholders  and  officers.  It  may  have  inter- 
est distinct  from  theirs.  Their  interests,  it 
may  be  conceived,  may  be  adverse  to  its  in- 
terest, and  hence  has  arisen  *against[516 
the  presumption  that  their  knowledge  is  its 
knowledge,  the  counter  presumption  that,  in 
transactions  with  it,  when  their  interest  is 
adverse,  their  knowledge  will  not  be  at- 
tributed to  it.  But  while  this  presumption 
should  be  enforced  to  protect  the  corpora- 
tion,  it  should  not  be  carried  so  far  as  to 
enable  the  corporation  to  become  a  means 
of  fraud  or  a  means  to  evade  its  responsi- 
bilities. A  growing  tendency  is  therefore 
exhibited  in  the  courts  to  look  beyond  the 
corporate  form  to  the  purpose  of  it,  and  to 
the  officers  who  are  identified  with  that 
purpose.  Illustrations  are  given  of  this  in 
Cook  on  Corporations,  §§  663,  664,  and  727. 
The  principle  was  enforced  in  this  court  in 
Simmons  Creek  Coal  Co.  v.  Doran,  142  U. 
S.  417,  35  L.  ed.  1063,  12  Sup.  Ct  Rep. 
239.  In  that  case  a  corporation  claimed 
title  to  land  through  a  deed  of  its  corpo- 
rators, one  of  whom  became  its  president. 
Of  the  effect  of  this  the  court  said:  "As- 
sociated together  to  carry  forward  a  com- 
mon enterprise,  the  knowledge  or  actual 
notice  of  all  these  corporators  and  the  presi- 
dent was  the  knowledge  or  notice  of  the 
company;  and,  if  constructive  notice  bound 
them,  it  bound  the  company." 

The  case  at  bar  is  within  the  principle. 
The  bill  alleges  that  J.  J.  McCaskill  and 
Robert  E.  L.  McCaskill  were  copartners  and 
engaged  in  the  manufacture  of  lumber  at 
Freeport,  Florida.  They  incorporated  this 
business,  it  is  alleged,  under  the  laws  of 
Florida,  "by  the  corporate  name  of  J.  J. 
McCaskill  Company,  with  the  said  J.  J. 
McCaskill  as  president  and  the  said  Robert 
£.  L.  McCaskill  as  secretary,  owning  a 
large  majority  of  the  stock  of  said  corpora- 
tion, with  the  entire  management  and  con- 
trol of  the  business  and  affairs  of  said  cor- 
poration." There  is  no  denial  of  this  al- 
legation. The  interest  of  the  corporators 
and  the  corporation  thus  shown  to  be  iden- 
tical, not  adverse,  we  think  the  ruling  ia 
Simmons  Creek  Coal  Co.  v.  Doran  is  ap* 
plicable. 

This  discussion  disposes  of  the  five  as- 
signments of  error  which  were  presented  at 
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the  oral  argument.  The  other  assignments 
of  error  are  based  on  rulings  upon  the  ad- 
mission of  evidence. 

516]  *These  assignments  are  grouped  by 
counsel  in  two  classes:  (1)  one  to  three 
being  based  upon  the  action  of  the  trial 
court  in  admitting  the  testimony  of  Anto- 
nine  Paul,  which  we  have  given;  (2)  four 
to  eighteen  attack  the  ruling  of  the  court  in 
admitting  testimony  of  the  purchase  by  the 
eompany  of  other  homestead  claims. 

To  support  the  contention  that  the  court 
erred  in  its  ruling  admitting  the  testimony 
of  Paul,  it  is  urged  that  no  foundation  had 
been  laid  for  it  by  an  indication  of  time, 
place,  and  circumstances.  The  record  shows 
that  these  conditions  were  satisfied.  The 
witness's  attention  was  drawn  to  the  state- 
ment by  him  to  Paul,  and  he  himself  testi- 
fied that  it  was  made  at  his  dwell inp^  house, 
and  testified  that  he  signed  the  statement. 

It  is  clear,  therefore,  that  the  witness  was 
given  opportunity  to  explain.  The  circum- 
stances and  occasion  of  making  the  state- 
ment were  drawn  to  his  attention  and  the 
person  to  whom  it  was  made.  He  knew  that 
Paul  was  a  government  agent,  seeking  the 
exact  facts  as  to  his,  tlie  witness's,  settle- 
ment upon  the  land.  He  could  not  have 
underrated  the  importance  of  the  relation  of 
the  statement  to  his  testimony,  and  the 
necessity  of  a  clear  explanation  of  it. 

The  statement  was  made  the  basis  of  a 
report  to  the  land  ofTlce,  and  was  introduced 
in  evidence  over  the  objection  of  the  com- 
pany's counsel.  This  seems  more  to  have 
been  done  for  a  connected  statement  of  the 
facts  than  for  proof  of  them.  Tlie  facts 
were  testified  to  by  Paul.  We  cannot  see 
tliat  there  was  prejudicial  error  in  the  rul- 
ing of  the  court. 

Tlie  assignments  of  error  in  the  second 
class  are  also  without  merit.  The  pur- 
pose of  the  testimony  of  other  transactions, 
counsel  say,  was  "to  show  a  systematic 
course  of  dealing  by  ^IcCaskill,  such  as 
would  support  a  contention  tliat  he  had 
guilty  knowledge  of  whatever  fraud  might 
exist  in  the  procurement  of  tlie  ])atent  in 
litigation."  It  is  admitted  that  the  testi- 
mony was  competent  for  such  purpose,  but 
it  is  contended  it  should  have  been  ac- 
companied by  evidence  showing  that  sucli 
other  transactions  were  false  and  fraudu- 
517]  lent,  and  this,  *it  is  insisted,  >\'as  not 
done.  If  so,  the  testimony  was  harmless.  In 
other  words,  if  the  testimony  was  not  fol- 
lowed up  by  other  testimony  which  was 
necessary  to  give  it  effect,  we  may  assume 
that  the  court  below  gave  to  it  no  value  or 
probative  strength.  It  must  be  kept  in  mind 
that  the  case  was  tried  by  the  court. 

Decree  afiirmed. 
54  li.  ed. 
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XEW    YORK    LIFE    INSURANCE    COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  517-523.) 

Constitutional  law  —  due  procesa  of  law 
—  taxation  of  property  of  nonresi- 
dents. 

1.  Loans  made  by  a  foreign  life  insur* 
ance  company  to  its  policy  holders,  which, 
though  represented  by  notes,  are  in  fact 
charged  against  the  reserve  value  of  the  bor- 
rowers' policies,  under  an  agreement  for  the 
extinguishment  of  the  debt  by  deducting 
the  amount  of  the  loans,  with  interest,  from 
the  amount  of  any  claim  under  the  policies, 
cannot  be  subjected  to  taxation  by  the  state 
in  which  the  borrowing  policy  holders  reside. 
[For  other  cases,  see  Taxes, *  322-329,  In  Di- 
gest Sap.  Ct.  1008.] 

Taxes  —  altos  —  proi>erty  of  nonresi- 
dents. 

2.  The  Louisiana  tax  laws  will  not  be 
construed  by  the  Federal  courts  as  taxing 
bank  deposits  of  a  foreign  life  insurance 
company,  made  solely  for  transmission  to 
its  home  ofllce,  and  not  used  or  drawn 
against  by  anyone  in  Ix>uisiana,  in  the  ab* 
sence  of  any  decision  of  the  Louisiana  su- 
preme court  to  that  effect. 

[For  otlier  cases,  see  Taxes,  I.  c,  C,  In  Di- 
gest   Sup.    Ct.    1908.] 

[No.  112.] 

Argued  January  27,  1910.     Decided  Febru- 
ary 28,  1910. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  tlie  Eastern  District 
of  Louisiana  to  review  a  decree  enjoining  the 
collection  of  taxes  from  a  foreign  life  insur- 
ance company   on   credits   alleged   to  arise 


Note.  —  On  the  situs  for  purpose?  of  tax- 
ation of  debts  evidenced  by  notes  and  mort- 
gaj»es — see  note  to  Boyd  v.  Selma,  ]6  L.R.A- 
729. 

On  situs  for  taxation  of  debts  evi- 
denced by  notes  or  mnrtjiaares  held  by 
ag;Mit  residing  in  different  state  from  prin- 
cipal— see  note  to  New  Orleans  v.  Stem- 
l>el,  44  L.  ed.  U.  S.  174. 

As  to  taxation  of  intanj^ible  property  of 
nonresidents — see  note  to  Walker  v.  Jack, 
31  C.  C.  A.  407. 

As  to  what  eonntitute!^  due  process  of  law 
— «ee  notes  to  People  v.  0*r«rien,  2  L.R.A. 
255:  Ivuntz  v.  Sumption,  2  L.R.A.  055; 
Uc  Gannon,  5  L.R.A.  350:  I'lman  v.  Ralti- 
niore,  H  L.R.A.  224;  CJihnan  v.  Tucker,  13 
L.R.A.  304;  Pearson  v.  Yewdall,  24  L.  ed. 
V.  S.  430:  and  Wilson  v.  North  Carolina, 
42  L.  ed.  U.  S.  805. 

On  due  process  of  law  in  revenue  proceed- 

inffs — see  note  to  Read  v.  Dingess,  8  C.  C.  A. 
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out  of  policy  loans  and  premium  lien  note 
loans,  and  on  bank  deposits  made  solely  for 
transmission  to  its  home  office.     Affirmed. 

See  same  case  below,  158  Fed.  4G2. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  H.  Terrlberry,  H.  Gar- 
land Dupre,  and  Harry  P.  Sneed  argued 
the  cause  and  filed  a  brief  for  appellants: 

The  transactions  here  in  question  contain 
every  element  necessary  to  constitute  a  loan. 

Freeman  v.  Brittin,  17  N.  J.  L.  231 ;  Oma- 
ha Nat.  Bank  v.  Mutual  Ben.  L.  Ins.  Co. 
81  Fed.  938;  New  York  L.  Ins.  Co.  v.  Curry, 
116  Ky.  100,  61  L.R.A.  270,  103  Am.  St. 
Rep.  297,  72  S.  W.  736;  Union  Cent.  L.  Ins. 
Co.  V.  Buxer,  62  Oliio  St.  385,  49  L.R.A. 
747,  67  N.  E.  66;  New  York  L.  Ins.  Co.  v. 
Pope,  24  Ky.  L.  Rep.  486,  68  S.  W.  853; 
Hatch  V.  Hatch,  36  Tex.  Civ.  App.  373,  80 
S.  W.  412;  Steele  v.  Connecticut  General  L. 
Ins.  Co.  31  App.  Div.  389,  62  N.  Y.  Supp. 
373;  Rodman  v.  Munson,  13  Barb.  75;  Mc- 
Culloch's  Com.  Diet.  96;  Webster's  Diet.;  2 
Bl.  Com.  464;  Standard  Diet.  "Loan;"  Web- 
ster's  International  Diet.  "Advance:" 
March's  Thesaurus,  p.  619,  "Loan;"  Stand- 
ard Diet.  "Interest;"  Bouvier's  Law  Diet. 
"Loan;"  Nichols  v.  Fearson,  7  Pet.  107,  8 
L.  ed.  624. 

Under  the  laws  of  Louisiana  this  prop- 
erty is  taxable. 

Alabama  Gold  L.  Ins.  Co.  v.  Lott,  64  Ala. 
499;  Travelers'  Ins.  Co.  v.  Board  of  As- 
sessors, 122  La.  129,  24  L.R.A.(N.S.)  388, 
47  So.  439;  General  Electric  Co.  v.  Board  of 
Assessors,  121  La.  116,  46  So.  122;  Na- 
tional F.  Ins.  Co.  V.  Board  of  Assessors,  121 
La.  108,  126  Am.  St.  Rep.  313,  46  So.  117; 
Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of 
Assessors,  122  La.  98,  47  So.  415;  New 
England  Mut.  L.  Ins.  Co.  v.  Board  of  As- 
sessors, 121  La.  1068,  47  So.  27;  United 
States  Fidelity  &  G.  Co.  v.  Board  of  As- 
sessors, 122  La.  139,  47  So.  442;  Standard 
M.  Ins.  Co.  V.  Board  of  Assessors,  123  La. 
717,  49  So.  483;  Orient  Ins.  Co.  v.  Board 
of  Assessors,  124  La.  872,  60  So.  778. 

The  state  may  control  the  admission  of 
foreign  corporations  to  do  business  in  the 
state  by  prescribing  conditions,  especially 
by  taxation. 

13  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  860, 
note  1,  p.  861;  1  Cooley,  Taxn.  3d  ed.  pp. 
94,  96,  notes  1-3;  6  Tliomp.  Corp.  §§  7900. 
8087;  2  Cook,  Corp.  4th  ed.  p.  1080;  Bur- 
roughs, Taxn.  p.  161;  Paul  v.  Virginia,  8 
Wall.  168,  19  L.  ed.  357;  Liverpool  &  L. 
Life  &  F.  Ins.  Co.  v.  Massachusetts,  10  Wall. 
673,  19  L.  ed.  1031;  Oliver  v.  Liverpool  & 
L.  Life  &  F.  Ins.  Co.  100  Mass.  631;  Atty. 
Gen.  v.  Bay  State  Min.  Co.  09  Mass.  148,  96 
598 


Am.  Dec.  717;  Ducat  v.  Chicago,  10  WalL 
416,  19  L.  ed.  973;  Doyle  v.  Continental 
Ins.  Co.  94  U.  S.  535,  24  L.  ed.  148;  Carter 
V.  Burr,  113  U.  S.  739,  28  L.  ed.  1148,  5 
Sup.  Ct.  Rep.  713;  Horn  Silver  Min.  Co.  ¥• 
New  York,  143  U.  S.  314,  36  L.  ed.  168,  4 
Inters.  Com.  Rep.  57,  12  Sup.  Ct.  Rep.  403; 
Henderson  Bridge  Co.  v.  Kentucky,  166  U. 
S.  154,  41  L.  ed.  954,  17  Sup.  Ct.  Rep.  632; 
New  York  v.  Roberts,  171  U.  S.  058,  43  L. 
ed.  323,  19  Sup.  Ct  Rep.  58;  1  Dcsty,  Taxn. 
p.  344,  note  14;  Metropolitan  L.  Ins.  Co.  ▼. 
Board  of  Assessors,  116  La.  708,  9  L.R.A. 
(N.S.)  1240,  116  Am.  St.  Rep.  179,  39  So. 
846;  Beale,  Foreign  Corp.  p.  664;  Allgeyer 
v.  Louisiana,  165  U.  S.  683,  41  L.  ed.  B33» 
17  Sup.  Ct.  Rep.  427. 

The  New  York  Life  Insurance  Company 
was  doing  business  in  Louisiana. 

Gray,  Limitations  of  Taxing  Power,  §  133, 
p.  103;  Paul  v.  Virginia,  8  Wall.  186,  19  L. 
ed.  361 ;  13  Am.  k  Eng.  Enc.  Law,  pp.  873, 
874;  Wall  ▼.  Equitable  Life  Assur.  Soc.  32 
Fed.  273;  White  ▼.  Connecticut  Mut  L. 
Ins.  Co.  4  Dill.  177,  Fed.  Cas.  No.  17,646; 
Fletcher  v.  New  York  L.  Ins.  Co.  4  McCrary, 
440,  13  Fed.  626;  Ehrman  v.  Teutonia  Ins. 
Co.  1  McCrary,  123,  1  Fed.  471;  Re  Insur- 
ance Co.  22  Fed.  109;  People  ex  rel.  Ba- 
dische  Anilin  &  Soda  Fabrik  v.  Roberts,  152 
N.  y.  69,  36  L.R.A.  758,  46  N.  E.  161 ;  New 
Orleans  v.  Virginia  F.  &  M.  Ins.  Co.  33  La. 
Ann.  10;  State  v.  Woods,  40  La.  Ann.  177, 
3  So.  543;  State  v.  New  England  Mut.  Ins. 
Co.  43  La.  Ann.  139,  8  So.  888;  Welty,  As- 
sessments, pp.  112,  114,  §  49;  Dubuque  ▼• 
Illinois  C.  R.  Co.  39  Iowa,  85;  Berry  ▼. 
Knights  Templars'  &  M.  Life  Indemnity 
Co.  46  Fed.  440;  Beale,  Foreign  Corp.  pp. 
231,  333,  §§  205,  206. 

Credits,  notes,  etc.,  of  foreign  corpora- 
tions doing  business  in  Louisiana  under  the 
Louisiana  laws  are  taxable  in  Louisiana. 

Oliver  ▼.  Liverpool  &  L.  Life  &  F.  Ins.  Go. 
and  Liverpool  &  L.  Life  &,  F.  Ins.  Co.  ▼. 
Massachusetts,  supra;  Gray,  Limitations  of 
Taxing  Power,  p.  70,  §  89;  Armour  Pack- 
ing Co.  V.  Savannah,  115  Ga.  140,  41  S.  E. 
237;  Armour  Packing  Co.  v.  Augusta,  118 
Ga.  652,  98  Am.  St.  Rep.  128,  46  S.  E.  424; 
People  ex  rel.  Yellow  Pine  Co.  v.  Barker, 
23  App.  Div.  624,  48  N.  Y.  Supp.  553,  af- 
firmed in  166  N.  Y.  666,  49  N.  E.  1103; 
Hammond,  Taxn.  of  Business  Corp.  f  20, 
p.  22;  Beale,  Foreign  Corp.  p.  647,  S  488; 
Monongahela  River  Consol.  Coal  &  Coke 
Co.  V.  Board  of  Assessors,  115  La.  667,  2 
L.R.A.(N.S.)  637,  112  Am.  St.  Rep.  276,  89 
So.  601;  State  v.  Hammond  Packing  Co. 
110  La.  186,  98  Am.  St.  Rep.  469,  34  So. 
368;  1  Cooley,  Taxn.  3d  ed.  pp.  92,  858» 
note  2. 
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The  general  principle  of  mohilia  seguun- 
tur  personam  will  not  be  allowed  to  prevail 
where  there  is  positive  law  conflicting  witn 
the  laws  of  the  domicil,  and  the  principle 
would  injure  or  act  detrimentally  to  the 
interests  .of  the  citizens  of  the  state  where 
the  doctrine  is  invoked. 

Story,  Confi.  L.  8th  ed.  chap.  9;  Whar- 
ton, Confl.  L.  2d  ed.  p.  414,  §  334,  note  a, 
p.  543;  Norris  v.  Mumford,  4  Mart.  (La.) 
20;  Ramsey  v.  Stevenson,  5  Mart.  (La.)  23, 
12  Am.  Dec.  468;  Fisk  v.  Cliandler,  7  Mart. 
(La.)  24;  Agaisse  v.  Guedron,  2  Mart.  N. 
S.  79;  Beime  v.  Patton,  17  La.  590;  United 
States  V.  Bank  of  United  States,  8  Rob. 
(La.)  414;  State  ex  rel.  Public  School  v. 
New  Orleans,  42  La.  Ann.  93,  7  So.  674; 
Freret  v.  Freret,  31  La.  Ann.  509. 

The  same  principle  prevails  in  public  law 
as  in  private  law. 

State  ▼.  Martin,  2  La.  Ann.  667 ;  State  v. 
Poydras,  9  La.  Ann.  166;  Dufour's  Succes- 
sion, 10  La.  Ann.  391 ;  Prevost's  Succession, 
12  La.  Ann.  577;  Schaffer's  Succession,  13 
La.  Ann.  113;  Alvany  v.  Powell,  55  N.  C. 
(2  Jones,  Eq.)   51;  Catlin  v.  Hull,  21  Vt. 
161 ;  State  ex  rel.  Taylor  v.  St.  Louis  Coun- 
ty Ct.  47  Mo.  600;  People  v.  Home  Ins.  Co. 
29   Cal.   533;    St.  Louis  v.   Wiggins  Ferry 
Co.  40  Mo.  580;   Wilcox  v.  Ellis,  14  Kan. 
602,  19  Am.  Rep.  107;  Tazewell  County  v. 
Davenport,   40   111.    198;    Donc^las    v.     New 
York,  2  Duer,  110;  Brunswick  v.  Winters, 
3  N.  M.  390,  5  Pac.  706;  State  ex  rel.  Me- 
chanics' &.  T.  Ins.  Co.  V.  Board  of  Assessors, 
47  La.  Ann.  1544, 18  So.  519. 

Even  as  to  individual  nonresidents  the 
doctrine  of  mohilia  sequuntur  peraonavi 
fields  to  positive  Federal  and  state  le<^is- 
lation  in  questions  of  taxation.  The  princi- 
ple becomes  much  stronger  when  applied  to 
foreign  corporations. 

Henderson  Bridge  Co.  v.  Kentucky  and 
New  York  v.  Roberts,  supra;  Blueflelds  Ba- 
nana Co.  V.  Board  of  Assessors,  49  La.  Ann. 
48,  21  So.  627;  Parker  v.  Strauss,  49  La. 
Ann.  1175,  22  So.  329;  Metropolitan  L.  Ins. 
Co.  v.  Board  of  Assessors,  115  La.  707,  9 
L.R.A.(N.S.)  1240,  116  Am.  St.  Rep.  179, 
39  So.  846;  Monongahela  River  Consol.  Coal 
ft  Coke  Co.  V.  Board  of  Assessors,  supra; 
Metropolitan  L.  Ins.  Co.  v.  New  Orleans, 
205  U.  S.  395,  51  L.  ed.  853,  27  Sup.  Ct. 
Rep.  499;  Blackstone  v.  Miller,  188  U.  S. 
189,  47  L.  ed.  439,  23  Sup.  Ct.  Rep.  277; 
Bristol  V.  Washington  County,  177  U.  S. 
133,  44  L.  ed.  701,  20  Sup.  Ct.  Rep.  685; 
State  Assessors  v.  Comptoir  National  D'Es- 
compte,  191  U.  S.  388,  48  L.  ed.  232,  24 
Sup.  Ct.  Rep.  109;  >[ew  Orleans  v.  Stempel, 
175  U.  8.  309,  44  L.  ed.  174,  20  Sup.  Ct. 
Rep.  110;  Comptoir  National  D'Escompte 
V.  Board  of  Assessors,  52  La.  Ann.  1331,  27 
So.  801. 
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Mr.  James  H.  Mcintosh  argued  the 
cause,  and,  with  Messrs.  Charles  S.  Rice  and 
Richard  B.  Montgomery,  filed  a  brief  for 
appellee: 

This  is  a  property  tax,  not  a  franchise, 
business,  or  license  tax. 

Liverpool  &  L.  &  G.  Ins.  Co.  ▼.  Board  of 
Assessors,  51  La.  Ann.  1028,  45  L.R.A.  524, 
72  Am.  St.  Rep.  483,  25  So.  970;  Railey  v. 
Board  of  Assessors,  44  La.  Ann.  766,  11  So. 
93. 

Property  not  within  the  territorial  juris- 
diction of  the  state  is  not  subject  to  taxa- 
tion therein. 

M'Culloch  V.  Maryland,  4  Wheat.  316,  4 
L.  ed.  579;  Buck  v.  Beach,  206  U.  S.  392,  51 
L.  ed.  1106,  27  Sup.  Ct.  Rep.  712,  11  A.  &  E. 
Ann.  Cas.  732;  St.  Louis  ▼.  Wiggins  Ferry 
Co.  11  Wall.  423,  20  L.  ed.  192;  Adams 
Exp.  Co.  V.  Ohio  State  Auditor,  165  U.  S. 
194,  41  L.  ed.  683,  17  Sup.  Ct.  Rep.  305; 
Liverpool  &  L.  &  G.  Ins.  Co.  ▼.  Board  of 
Assessors,  supra;  State  Tax  on  Foreign- 
held  bonds,  15  Wall.  300,  21  L.  ed.  179; 
Tappan  v.  Merchants'  Nat.  Bank,  19  Wall. 
490,  22  L.  ed.  189;  Louisville  &  J.  Ferry 
Co.  V.  Kentucky,  188  U.  S.  385,  47  L.  ed. 
513,  23  Sup.  Ct.  Rep.  463;  Corry  ▼.  Balti- 
more, 196  U.  S.  466,  49  L.  ed.  556,  25  Sup. 
Ct.  Rep.  297;  Union  Refrigerator  Transit 
Co.  V.  Kentucky,  199  U.  S.  194,  50  L.  ed. 
150,  26  Sup.  Ct.  Rep.  36,  4  A.  &  E.  Ann. 
Cas.  493;  Metropolitan  L.  Ins.  Co.  v.  New 
Orleans,  205  U.  S.  395,  51  L.  ed.  853,  27 
Sup.  Ct.  Rep.  499;  Augusta  v.  Kimball,  91 
^k'.  005,  41  L.R.A.  475,  40  Atl.  606;  Grundy 
County  V.  Tennessee  Coal,  Iron,  &  R.  Co.  94 
Tenn.  295,  29  S.  W.  116;  Bacon  v.  State 
Tax.  Comrs.  126  Mich.  22,  60  L.R.A.  321, 
86  Am.  St.  Rep.  524,  85  N.  W.  307. 

Credits  and  choses  in  action  can  be  taxed 
only  at  the  domicil  of  the  owner,  unless 
there  is  something  peculiar  about  the  trans- 
action to  take  it  out  of  this  rule. 

State  Tax  on  Foreign-held  Bonds  and 
Buck  V.  Beach,  supra;  Bristol  v.  Washing- 
ton County,  177  U.  S.  133,  44  L.  ed.  701,  20 
Sup.  Ct.  Rep.  585;  Meyer  v.  Pleasant,  41 
La.  Ann.  645,  6  So.  258;  Liverpool  &  L.  ft 
G.  Ins.  Co.  V.  Board  of  Assessors  and  Grun- 
dy County  V.  Tennessee  Coal,  Iron,  &  R.  Co. 
supra;  Worthington  v.  Sebastian,  25  Ohio 
St.  1 ;  Barber  v.  Farr,  54  Iowa,  57,  6  N.  W. 
134. 

Within  certain  limitations  the  state  may, 
by  legislation,  fix  the  situs  of  credits  and 
choses  in  action  for  taxation;  but  the  state 
cannot,  by  legislation  or  otherwise,  give 
credits  or  choses  in  action  owned  by  non- 
residents a  situs  for  taxation  within  the 
state  if  such  credits  and  choses  in  action 
never  have  been  within  the  state. 

Tappan  v.  Merchants*  Nat.  Bank,  supra; 
Savings  &  L.  Soc.  v.  Multnomah  County, 
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169  U.  S.  421,  42  L.  ed.  803,  18  Sup.  Ot 
Rep.  392;  Union  Refrigerator  Transit  Co. 
▼.  Kentucky  and  Louisville  &  J.  Ferry  Co. 
V.  Kentucky,  supra;  Delaware,  L.  &  W.  R. 
Co.  V.  Pennsylvania,  198  U.  S.  341,  49  L.  ed. 
1077,  25  Sup.  Ct.  Rep.  669;  State  Assessors 
V.  Comptoir  National  D'Escompte,  191  U. 
S.  388,  48  L.  ed.  232,  24  Sup.  Ct.  Rep.  109; 
Bradley  v.  Bauder,  36  Ohio  St.  28,  38  Am. 
Rep.  547;  Newark  City  Bank  v.  Fourth 
Ward  Assessor,  30  N.  J.  L.  13;  Great  Bar- 
rington  v.  Berkshire  County,  16  Pick.  572; 
Whitescll  V.  Northampton  County,  49  Pa. 
520;  Seward  v.  Rising  Sun,  79  Ind.  351. 

Where  an  agent  within  the  state,  repre- 
senting a  nonresident  principal,  is  clotlied 
with  power  and  authority  to  create  credits 
or  to  loan  money  for  his  principal  within 
the  state,  and,  in  the  exercise  of  a  discretion 
and  choice  which  his  principal  has  reposed 
in  him  for  this  purpose,  does  so,  such  cred- 
its and  choses  in  action  having  been  by  him 
negotiated,  made,  and  the  consideration 
passed  within  the  state,  the  agont  holding 
an  actual  and  effective  control  over  the 
business,  retaining  in  his  own  possession 
within  the  state  the  evidences  of  such  debts, 
or  procuring  their  return  to  him  when  due 
for  collection  and  return  or  reinvestment, 
the  course  of  business  being  general  and 
amounting  more  or  less  to  a  permanent 
business,  then,  and  only  then,  may  the  state 
by  legislation  separate  the  situs  of  sucli 
property  for  taxation  from  the  domicil  of 
the  owner,  and  give  it  a  situs  within  the 
state  for  purposes  of  taxation. 

Pullman's  Palace  Car  Co.  v.  Pennsylva- 
nia, 141  U.  S.  18.  .35  L.  ed.  613,  3  Inters. 
Com.  Rop.  505,  11  Sup.  Ct.  Rep.  876;  Buck 
V.  Beach;  Metropolitan  L.  Ins.  Co.  v.  New 
Orleans;  and  State  Assessors  v.  Comptoir 
National  D'Escompte, — supra;  Bristol  v. 
Washington  County,  177  U.  S.  133,  44  L. 
ed.  701,  20  Sup.  Ct.  Rop.  585;  New  Orleans 
v.  S(rin])el,  175  U.  S.  309,  44  L.  ed.  174,  20 
Sup.  Ct.  Rop.  110;  Walker  v.  Jack,  31 
i\  C.  A.  402,  00  U.  S.  App.  124,  88 
Fod.  570;  Liverpool  &  L.  &  G.  Ins.  Co.  v. 
Board  of  Assessors  and  Railey  v.  Board  of 
Assessors,  supra;  Mntzonhaugh  v.  Poo]>lo, 
104  111.  108,  88  Am.  St.  Rop.  134,  02  N.  K. 
540;  Re  JefTerson,  35  Minn.  215,  28  X.  W. 
250;  State  v.  Smith,  68  Miss.  70.  8  So.  204; 
Ooldfrart  V.  People,  106  111.  25;  Billing- 
hurst  v.  Spink  County,  5  S.  D.  84,  58  N.  W. 
272;  Finch  v.  York  County,  19  Xeb.  50,  50 
Am.  Rop.  741,  26  N.  W.  589;  Catlin  v.  Hull, 
21  Vt.  152;  Ilorron  v.  Keeran,  59  Ind.  472, 
26  Am.  Rep.  87. 

Securities  may  be  sent  into  the  state  for 
collection,  inspection,  safe-keeping  or  the 
like,  and  yet  not  be  subject  to  taxation 
therein. 

Buck  V.  Miller,  147  Ind.  580,  37  L.R.A. 
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384,  62  Am.  St  Rep.  436,  45  N.  £.  647,  47 
N.  E.  8. 

If  they  have  been  reduced  to  concrete 
form,  such  as  promissory  notes,  or  are  mere- 
ly in  the  hands  of  an  agent  for  the  purpose 
of  collecting  the  principal  and  interest  and 
remitting  the  same  to  his  employer,  or  if 
the  agent  does  not  occupy  the  position  of  a 
trustee  clothed  with  discretion  and  choice 
as  to  instruments  to  be  made,  but  acts 
merely  under  the  special  direction  of  a  non- 
resident owner  of  the  property,  the  state 
does  not  acquire  jurisdiction  for  purposes 
of  taxation. 

Buck  V.  Beach,  supra;  Myers  v.  Seabur- 
ger,  45  Ohio  St.  232,  12  N.  E.  396;  Board- 
man  V.  Tompkins  County,  85  N.  Y.  359; 
Ilerron  v.  Keeran,  supra. 

Collection  by  seizure  and  sale  is  the  whole 
theory  of  taxation  within  the  state. 

Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of 
Assessors,  supra. 

Taxation  is  justified  upon  the  ground 
that  the  property  owner  receives  an  equiva- 
lent in  the  protection  of  his  property,  and 
in  the  remedies  afforded  by  the  laws  of  the 
state  for  the  collection  of  the  taxes  when 
due. 

Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky, supra;  Blackstone  v.  Miller,  188  U. 
S.  189,  47  L.  ed.  439,  23  Sup.  Ct.  Rep.  277; 
Re  Jefferson,  supra;  Redmond  v.  Ruther- 
ford, 87  N.  C.  122;  Fisher  v.  Rush  County, 
19  Kan.  414. 

Taxation  without  protection  or  without 
some  benefit  in  return  therefor  is  spoliation 
or  confiscation. 

Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky, 199  U.  S.  211,  50  L.  ed.  156,  26  Sup. 
Ct.  Rep.  36,  4  A.  &  E.  Ann.  Cas.  493. 

I^foncy  deposited  in  a  bank  in  one  state, 
solely  for  transmission  through  such  bank 
to  another  state,  is  not  taxable  in  the  state 
in  which  the  bank  is  located. 

State,  Metropolitan  L.  Ins.  Co.,  Prosecut- 
or, v.  Newark,  62  N.  J.  L.  74,  40  Atl.  673; 
llailev  v.  Board  of  Assessors,  44  La.  Ann. 
700,  11  So.  93;  Clason  v.  New  Orleans.  46 
La.  Ann.  1.  14  So.  306;  Liverpool  &  L.  &  G. 
Ins.  Co.  V.  Board  of  Assessors,  51  La.  Ann. 
1028,  45  L.R.A.  524,  72  Am.  St.  Rep.  483, 
25  So.  970:  Thompson  v.  Rijrgs.  5  Wall.  603, 
18  L.  ed.  704:  National  Bank  v.  Millard,  10 
Wall.  152,  19  L.  ed.  897;  Leather  Mfrs.  Nat. 
Bank  v.  Merchants'  Nat.  Bank,  128  U.  S. 
26,  32  L.  ed.  342,  9  Sup.  Ct.  Rep.  3:  Blue- 
fields  Banana  Co.  v.  Board  of  Assessors,  49 
La.  Ann.  43,  21  So.  027 ;  Parker  v.  Strauss, 
49  La.  Ann.  1173,  22  So.  329. 

This  tax  deprives  the  company  of  its  prop* 
erty  without  due  process  of  law  and  denies 
to  it  the  equal  protection  of  the  law. 

Buck  v.  Beach,  200  U.  S.  392,  51  L.  ed. 
1106,  27  Sup.  Ct.  Rep.  712,  11  A.  &  E.  Ann. 
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Cfts.  732 ;  Delaware,  L.  ft  W.  R.  Ck>.  v;  Penn- 
lyWania  Co.  198  U.  S.  341,  49  L.  ed.  1077, 
25  Sup.  Ct.  Rep.  669;  Louisville  ft  J.  Ferry 
Co.  ▼.  Kentucky,  188  U.  S.  385,  47  L.  ed. 
613,  23  Sup.  Ct.  Rep.  463;  State  Tax  on 
Foreign-held  Bonds,  15  Wall.  300,  21  L.  ed. 
179. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity  to  restrain  the 
collection  of  a  tax  from  tlie  plaintitT,  the 
appellee,  on  the  ground  that  the  tax  is  con- 
trary to  the  14th  Amendment.  The  plain- 
tiff had  a  decree  and  the  defendants  ap- 
peal to  this  court.  158  Fed.  4G2.  The  tax  is 
based  upon  an  assessment  of  the  plaintiff 
for  credits  amounting  to  $508,900,  whereas 
the  plaintiff  says  that  it  has  no  credits  in 
the  state;  and  for  money  on  deposit,  dis- 
tinct from  what  the  plaintiff  admits  to  be 
taxable,  amounting  to  $50,700.  There  is 
no  dispute  about  the  facts,  and  the  issue  as 
to  each  sum  is  upon  matter  of  law. 

The  so-called  credits  arise  out  of  trans- 
actions denominated  policy  loans  and 
premium  lien  note  loans,  which  are  ex- 
plained at  length  by  the  judge  below,  but 
which  may  be  summed  up  more  shortly 
here.  When  the  plaintiff's  policies  have  run 
a  certain  length  of  time  and  the  premiums 
have  been  paid  as  due,  the  plaintiff  becomes 
bound  ultimately  to  pay  what  is  called  their 
reserve  value,  whether  the  payment  of 
premiums  is  kept  up  or  not;  and  this  re- 
serve value  increases  as  tlie  payments  of 
premiums  go  on.  A  policy  lioldcr  desiring 
to  keep  his  policy  on  foot,  and  yet  to  profit 
by  the  reserve  value  tliat  it  has  acquired, 
522]  may  be  allowed,  at  the  plaintiff's  *dis- 
cretion,  to  receive  a  sum  not  exceeding  that 
present  value,  on  the  terms  that,  on  the  set- 
tlement of  any  claim  under  the  policy,  the 
sum  so  received  shall  be  deducte*!  with  inter- 
est (the  interest  representing  what  it  is  es- 
timated that  the  sum  would  have  earned 
if  retained  by  the  plaintiff) ;  and  that,  on 
failure  to  pay  any  premium  or  the  al)ove- 
mentioned  interest,  the  sum  received  shall 
be  deducted  from  the  reserve  value  at  once. 

This  is  called  a  loan.  It  is  rcprer>ent"d 
by  what  is  called  a  note,  which  contains  a 
promise  to  pay  the  money.  Ihit  as  the 
plaintiff  never  advances  more  tlian  it  al 
ready  is  absolutely  hound  for  under  tlie 
policy,  it  has  no  interest  in  creating  a 
personal  liability,  and  therefore  the  con- 
tract on  tlie  face  of  the  note  goes  on  to 
provide  that  if  the  note  is  not  paid  when 
due,  it  shall  be  extinguished  automatically 
by  the  counter  credit  for  wliat  we  have 
called  the  reserve  value  of  the  policy.  In 
short,  the  claim  of  the  policy  holder  on  the 
one  side  and  of  the  company  on  the  other 
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are  brought  into  an  account  current  by  the 
very  act  that  creates  the  latter.  The  so- 
called  liability  of  the  policy  holder  never 
exists  as  a  personal  liability,  it  never  is  a 
debt,  but  if  merely  a  deduction  in  account 
from  the  sum  that  the  plaintiffs  ultimately 
must  pay.  In  settling  that  account, 
interest  will  be  computed  on  the  item  for 
the  reason  that  we  have  mentioned ;  but  the 
item  never  could  be  sued  for,  any  more 
than  any  other  single  item  of  a  mutual  ac- 
count that  always  shows  a  balance  against 
the  would-be  plaintiff.  In  form  it  subsists 
as  an  item  until  the  settlement,  because 
interest  must  be  charged  on  it.  In  sub- 
stance it  is  extinct  from  the  beginning,  be- 
cause, -as  was  said  by  the  judge  below,  it  is 
a  payment,  not  a  loan.  A  collateral  il- 
lustration of  the  principle  will  be  founil  in 
Starratt  v.  Mullen,  148  Mass.  570,  2  L.R.A. 
697,  20  N.  £.  178,  and  cases  there  cited. 

Instead  of  receiving  an  advance,  the 
policy  holder  may  draw  upon  the  i-cservc 
value  for  a  premium  due,  again  giving  a 
note;  but  the  transaction  is  similar  in  legal 
characteristics  to  that  which  we  have  de- 
scribed. It  is  unnecessary  to  set  out  the 
documents  at  length,  because,  although  the 
same  language  *i8  not  used  in  all,  there  [523 
is  no  nice  question  of  construction,  no  doubt 
possible  as  to  the  effect  and  import  of  the 
contracts.  In  none  of  the  casv^s  is  thtM-e  a 
loan,  and  therefore  there  are  no  credit-*  to 
be  taxed.  In  Metropolitan  L.  Ins.  Co.  v. 
New  Orleans,  205  U.  S.  395,  51  L.  ed.  853, 
27  Sup.  Ct.  Rep.  40f).  so  far  as  appeared, 
the  insurance  coni]>any  made  loans,  proper- 
ly so  called,  to  its  policy  holders,  and  tiie 
question  now  before  the  court  was  not 
raised  or  discussed. 

What  we  have  said  disposes  of  the  item 
of  $5GS,000.  The  other  consists  of  a  bank 
account  of  $50,700,  ke])t  separate  from  a 
small  account  for  current  ex])enscs,  admit- 
ted to  be  taxable.  The  account  in  question 
consists  of  deposits  made  solely  for  trans- 
mission to  New  York,  and  not  used  or 
drawn  against  by  anyone  in  Lou'siana.  We 
shall  not  inquire  whether  it  would  or  would 
not  be  within  the  constitutional  possi- 
bilities for  a  state  to  tax  a  person  outsi'le 
its  jurisdiction  for  a  bank  deposit  that  only 
became  his  or  came  into  existence  as  prop- 
erty at  the  moment  of  beginning  a  tran£it 
to  him.  and  that  thereafter  left  the  state 
forthwith.  It  is  enough  to  say  we  should 
not  readily  lielieve  tliat  the  supreme  court 
of  the  state  would  interpret  the  statutes 
of  Louisiana  as  having  that  intent.  See 
State,  Metropolitan  L.  Ins.  Co.,  Prosecutor, 
v.  Newark,  02  N.  J.  L.  74,  40  Atl.  573.  The 
Ix>iiisiana  cases  cited  as  contrary,  and  as 
showing  the  purpose  of  the  legislature  to 
reach  such  a  deposit  as  this,  do  not  seem 
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to  us  to  sustain  the  appellant's  point. 
Bluefields  Banana  Co.  v.  Board  of  Assessors, 
49  La.  Ann.  43,  21  So.  027;  Parker  v. 
Strauss,  49  La.  Ann.  1173,  22  So.  329.  The 
statute  purports  to  levy  a  ta^  upon  all 
property  within  the  state,  and  enumerates 
different  kinds.  Act  170  of  1898.  We  see 
no  indication  that  it  intended  to  include 
under  that  head  property  that  becomes  such 
only  to  leave  the  state  at  once. 
Decree  affirmed. 

Mr.  Justice  Brewer  dissents,  believing 
that  the  case  is  controlled  by  the  decision 
in  Metropolitan  L.  Ins.  Co.  ▼.  New  Orleans, 
205  U.  S.  395,  51  L.  ed.  853,  27  Sup.  Ct 
Rep.  499. 


624]  •GEORGE     B.     STARKWEATHER, 

Appt., 

V. 

HERBERT  W.  T.  JENNER  et  aL 

(See  S.  C.  Reporter's  ed.  524-531.) 

Cotenancy  —  purchase    by    tenant    in 
conunon  at  sale  under  trust  deed. 

1.  A  tenant  in  common  is  not  forbidden 
by  his  relation  to  his  cotenants,  from  pur- 
chasing the  common  property  at  public  sale 
under  a  power  in  a  trust  deed,  if  he  takes  no 
undue  or  unfair  advantage  of  his  co-owners, 
rror  other  cases,  see  Cotenancy,  III.,  In  Di- 
gest Sup.  Ct.  1908.] 

Mortgage  — sale  under  power  <—  agree- 
ment by  cotenants  for  Joint  bid. 

2.  An  agreement  between  two  or  more  ten- 
ants in  common  to  buy  in  jointly  the  com- 
mon property  at  a  public  sale  under  a  power 
in  a  deed  of  trust  is  not  a  fraud  upon  the 
rights  of  the  remaining  cotenants,  provided 
there  is  no  resort  to  any  artifice  to  deter 
others  from  bidding. 

[For  other  cases,  see  Judicial  Sale,  I.  c,  in 
Digest  Snp.   Ct.   1908.] 

I/aches  —  setting  aside  sale  under  trust 
deed. 

3.  A  delay  of  four  years,  during  which 
there  has  been  a  large  appreciation  in  the 
value  of  the  property,  is  fatal  to  any  right 

Note. — On  the  right  of  one  cotenant  to 
purchase  the  property  in  his  own  right  at 
a  sale  under  an  encumbrance  created  by  one 
through  whom  the  cotenants  derived  title 
— see  note  to  Jackson  v.  Baird,  19  L.R.A. 
(N.S.)  591. 

On  contracts  restraining  competition  in 
bidding — see  note  to  Hoffman  v.  McMullen, 
28  C.  C.  A.  192. 

As  to  laches  as  a  defense — see  notes  to 
Middletown  v.  Newport  Hospital,  1  L.R.A. 
191;  Calhoun  v.  Delhi  &  M.  K.  Co.  8  L.R.A. 
248;  Coffey  v.  Emigh,  10  L.R.A.  125:  Pratt 
V.  Carroll,  3  L.  ed.  U.  S.  627;  Hammond 
V.  Hopkins,  36  L.  ed.  U.  S.  335;  Felix  v. 
Patrick,  36  L.  ed.  U.  S.  720;  and  Abraham 
V.  Ordway,  39  L.  ed.  U.  S.  1037. 
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to  require  a  tenant  in  common  to  give  his  co^ 
tenants  the  benefit  of  his  purchase  of  the 
common  property  at  a  public  sale  under  a 
power  in  a  trust  deed. 

[For  other  cases,   see   Limitation  of  Actions. 
159-16G,  iu   Digest   Sup.   Ct.   1908.] 

[No.  114.] 

Argued  January  28,  1910.    Decided  Febru- 
ary 28,  1910. 

APPEAL  from  the  Court  of  Appeals  for 
the  District  of  Columbia  to  review  a  de* 
cree  which  affirmed  a  decree  of  the  Supreme 
Court  of  the  District,  dismissing  the  bill  in 
a  suit  to  require  a  tenant  in  common  to  give 
his  cotenants  the  benefit  of  his  purchase  of 
the  common  property  at  a  public  sale  under 
a  power  in  a  trust  deed.    Affirmed. 

See  same  case  below,  27  A  pp.  D.  C.  348. 

The  facts  are  stated  in  the  opinion. 

Mr.  Rioliard  P.  Evans  argued  the  cause 
and  filed  a  brief  for  appellant: 

The  court  below  erred  in  its  judgment  of 
affirmance  on  the  ground  of  appellant's 
laches. 

Harwood  v.  Cincinnati  &  C.  Air  Line  R. 
Co.  17  Wall.  79,  21  L.  ed.  558;  Twin-Lick 
Oil  Co.  V.  Marbury,  91  U.  S.  587,  23  L.  ed. 
328 ;  Veazie  v.  Williams,  8  How.  134,  12  L. 
ed.  1018. 

Where  there  is  a  community  of  interest 
in  property  or  lands  there  is  a  community 
of  right  and  duty  attached  thereto,  incum- 
bent upon  all  the  members  of  a  syndicate 
or  association  like  the  one  in  question. 

Clark  V.  Sidway,  142  U.  S.  682,  35  L.  ed. 
1157,  12  Sup.  Ct.  Rep.  327;  Rothwell  ▼. 
Dewees,  2  Black,  616,  17  L.  ed.  310;  Hoi- 
ridge  v.  Gillespie,  2  Johns.  Ch.  30;  Ault- 
man's  Appeal,  98  Pa.  505;  Keech  v.  Sand- 
ford,  White  k  T.  I^ad.  Gas.  in  Eq.  (Hare 
&  W.  Notes)  4th  Am.  ed.  pt  1,  pp.  40  et 
seq.;  Lee  v.  Fox,  6  Dana,  176;  Greenlaw  ▼. 
King,  3  Beav.  49;  Bispham,  Eq.  6th  ed.  pp. 
143  et  seq. 

The  law  will  not  tolerate  any  influence 
likely  to  prevent  competition  at  a  judicial 
sale,  and  it  accords  to  every  debtor  a  fair 
chance  to  have  a  fair  sale  and  a  full  price; 
and  if  he  fails  to  get  these,  in  consequence 
of  a  wrongful  interference  of  another  party 
who  has  purchased  his  property  at  a  price 
grossly  disproportionate  to  its  value,  equity 
will  step  in  and  afford  a  redress,  either  by 
setting  aside  the  proce<MJings  under  the  sale, 
or  by  holding  the  purchaser  to  account. 

1  Story,  Eq.  Jur.  §  293;  Phippen  v.  Stick- 
ney,  3  Met.  387;  Peck  v.  List,  23  W.  Va. 
338,  48  Am.  Rep.  398;  Cocks  v.  Izard,  7 
Wall.  569,  562,  19  L.  ed.  275,  276. 

In  the  case  at  bar  there  appears  much 
more  than  "only  slight  circumstances  of 
unfairness  in  the  conduct  of  the  party  ben- 
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«fited  by  the  sale,"  vhich  has  been  beld  by 
tbia  court  to  raiie  the  presumption  of  fraud. 

1  Story,  Eq.  Jur.  13th  ed.  I  IBO;  GrafTam 
T.  BurgeM,  IIT  U.  S.  IBB,  1B2,  29  L.  ed.  841, 
S*3,  e  Sup.  Ct  Kep.  880;  Caatle  v.  BulUrd, 
23  How.  172,  187,  18  L.  cd.  424,  428;  Rea  v. 
HisHOUii,  IT  Wall.  643,  21  L.  ed.  709. 

Mr.  B.  F.  LelEhton  argued  the  cause, 
and,  with  Mr.  Golden  Donaldaon,  filed  a 
'brief  for  appellees: 

Two  highly  respectable  court*  ha*e  de- 
cided that  there  was  no  fraud,  actual  or 
uonatructive,  od  the  part  of  the  appellee* 
or  either  of  them,  connected  with  the  pur- 
chase of  the  real  estate  in  controversy.  This 
finding  tbis  court  onght  not  to  disturb,  un- 
leai  some  obvioua  error  bas  intervened  in 
tbe  application  of  tbe  law,  or  some  impor- 
tant mistake  haa  been  made  in  the  evidence, 
which  the  appellant  haa  clearly  pointed  out 
and  made  manifest. 

Richardson  v.  Van  Aukcn,  0  App.  D.  C. 
{09;  TilghmaD  v.  Proctor,  12S  U.  S.  138,  31 
L.  ed.  664,  e  Sup.  Ct.  Rep.  894;  Evans  v. 
State  Nat.  Bank,  HI  U.  S.  107.  36  L.  eJ. 
«64,  11  Sup.  Ct.  Rep.  886. 

A  trustee  may  purchase  the  trust  prop- 
erty at  a  judicial  sale,  brought  about  by 
a  third  party,  which  he  had  no  part  in  pro- 
curing, and  over  which  he  could  not  have 
bad  control. 

Twin-Lick  Oil  Co.  t.  Marbury,  91  U.  8. 
687,  23  L.  ed.  329;  Allen  v.  GillelU,  127  U. 
B.  689,  32  L.  ed.  271,  8  Sap.  Ct.  Rep.  1331; 
Fcwabic  Min.  Co.  v.  Mason,  14S  U.  B.  349, 
36  L.  ed.  732,  12  Sup.  Ct.  Rep.  887. 

Plaintiff  delayed  too  long  in  bringing  hii 
•uiL 

Twin-Lick  Oil  Co.  v.  Marhury,  supra; 
Brittin  v.  Handy,  20  Ark.  400,  73  Am.  Dec, 
407;  Burr  t.  Uueller,  65  II).  258;  Lomax, 
Dig.  p.  2S2. 

Mr.  Justice  Ijnrton  delivered  the  opinion 
nt  the  court: 

The  appellant,  George  B.  Starkweather, 
was  the  owner  of  a  parcel  of  unim- 
proved land  known  as  the  Crpfccnt  Heights, 
in  Washington,  District  of  Columliin,  com- 
posed of  two  contiguous  lots,  one  of  7  and 
the  other  of  3  acres.  In  January,  1S92,  pur. 
suant  to  a  plan  arranged  between  himseli 
and  certain  persons  associated  with  bim, 
SIK]  and  styled  herein  the  syndicate,  *ht 
conveyed  this  tract  to  defendant  Croissanl 
and  Johnson,  as  trustees,  for  the  benefit  ol 
tbeperaons  who  should  contribute  to  the  pur 
chase  price,  as  tenants  in  common,  in  the 
■hare  and  proportion  in  which  they  respec- 
tively contributed,  with  power  to  control 
manage,  lease,  sell,  and  convey,  in  their  dis- 
cretion, as  should  be  desirable  or  advnn 
tageous   to  the  parties  interested.     Thost 


;ontributing  or  proposing  to  contribute 
igrced  among  themselves,  by  a  separate  pa- 
per, that  the  price,  including  the  diacliarge 
jf  encumbrances  resting  upon  the  property, 
jliould  be  175,000,  divided  into  shares  of 
t2,S00  each,  and  each  person  accordingly 
subscribed  for  such  number  of  shares  as  they 
elected  to  take,  agreeing  that  Croissant  and 
Johnson  should  represent  them  as  trustees 
in  the  purchase,  with  full  power  to  man- 
age, sell,  and  convey,  receiving  a  commis- 
sion for  their  service.  Among  those  so  con- 
tributing originally,  or  by  substitution,  were 
the  trustees  Croissant  and  Johnson,  the  ap- 
pellant Starkweather,  who  was  to  receive, 
and  did  take,  eleven  shares,  fully  paid  up, 
as  and  for  part  of  the  purchase  piice,  and 
the  appellee  Jenner,  who  ultimately  came  to 
own  four  of  such  shares.  The  full  number 
of  thirty  shares  contemplated  were  never 
subscribed,  six  remaining  unsold  in  the 
hands  of  the  trustees.  This  fact,  from  what- 
ever cause,  seems  to  have  led  to  the  inabil- 
ity of  tlie  syndicate  to  pay  ofT  the  encum- 
brances which  were  to  be  assumed  and  paid 
olT  as  part  of  the  price.  Among  these  en- 
cumbrances were  several  deeds  in  trust  or 
mortf^ges  securing  obligations  of  the  vendor 
appellant. 

The  certiGcates  to  subscribers  were  issued 
by  Croissant  and  Johnson,  and  recited, 
among  other  things,  that  they  held  the  prop- 
erty in  trust,  and  that  tiie  holder  was  a 
contributor  to  the  purchase  price  to  the  ex- 
tent ol  12,500,  and  the  owner  of  an  undi- 
vided one-thirtieth  interest,  and  that  such 
interest  "shall  at  all  times  be  subject  to  as- 
sessment for  its  proportionate  part  of  money 
necessary  to  pay  expenses  incurred  in  the 
execution  of  the  trusts  as  provided  in  the 
deed  to  said  trustee,  .  .  .  and  in  default 
of  such  payment  the  said  'truateea  [5S< 
.  .  .  are  hereby  authoriied  to  sell  the  in- 
terest of  such  person  so  in  default,"  etc. 

Out  of  the  money  paid  in  by  the  subscrib- 
ers, a  part  was  used  by  the  trustees  in  pay- 
ing off  encumbrances,  keeping  down  inter- 
est, and  in  other  expenses,  but  something 
like  (11,000  was  paid  over  in  money  to  or  on 
account  of  the  vendor.  Starkweather. 

Among  the  trusts  upon  the  property  was* 
deed  in  trust  upon  the  7-acre  parcel  to  the 
appellees  Duval  and  Cole,  as  trusleos,  to  se- 
cure an  obligation  created  by  Starkweather 
for  $7,553.34  to  a  Mr.  Gaither,  executed 
January  29,  1889,  and  maturing  in  four 
years.  In  ]8»3  this  debt  matured.  By 
agreement,  the  enforcement  of  the  trust  wa* 
postponed  upon  payment  of  interest.  But, 
finally,  there  was  a  default  and  a  sale  di- 
rected by  Gaither.  The  property  was,  ac- 
cordingly, advertised  by  the  trusfoea  and 
sold  at  public  outcry  in  1807  and  hid  in  by 
one  Ricker,  acting  for  and  a*  agent  of  the 
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appellant.  The  time  for  complying  with  the 
sale  by  Ricker  was  extended  upon  the  pay- 
ment by  appellant  of  $300  for  each  of  two 
extensions.  Default  in  complying  with  the 
terms  of  sale  was,  however,  again  made,  and 
the  property  readvertised.  Appellant  at- 
tempted to  forbid  such  resale,  and  filed  a 
bill  for  that  purpose,  which  was  not  dis- 
missed until  February,  1898,  when  the  prop- 
erty was  again  advertised  and  offered  for 
sale  by  Duval  and  Cole,  the  trustees,  and 
knocked  down  to  one  Silver,  acting  as  an 
agent  for  Starkweather.  The  terms  of  this 
second  sale  were  not  complied  with,  and  the 
property  was  at  once  recried  and  sold  to  the 
appellee  Jenner  for  $17,100,  acting,  as  it 
turned  out,  for  himself  and  certain  others, 
who,  like  Jenner,  were  members  of  the  orig- 
inal purchasing  syndicate,  or  holders  of  cer- 
tificates acquired  later  from  those  who  were. 
Jenner  complied  with  the  terms  of  sale  and 
paid  the  full  purchase  money  and  accepted 
a  deed  from  the  trustees.  After  paying  off 
the  Gaither  debt,  the  remainder  of  the  price 
paid  by  Jenner  was  distributed  to  other 
lienors,  under  a  bill  in  equity  filed  for  that 
527]  purpose,  under  which  final  'decrees 
have  long  since  been  made  and  the  trustees 
exonerated. 

The  object  of  the  present  bill  is  to  set 
aside  this  deed  by  Duval  and  Cole  to  the 
appellee  Jenner,  and  revest  the  title  in 
Croissant  and  Johnson  as  trustees  for  the 
syndicate;  or,  in  the  alternative,  declare 
Jenner  a  trustee  holding  the  7-acre  parcel, 
after  his  reimbursement,  for  the  benefit  of 
the  syndicate  subscribers. 

The  charges  of  the  bill  abound  in  accu- 
sations of  fraudulent  collusion  between  Jen- 
ner and  the  other  appellees  to  bring  this 
7-acre  lot  to  sale  under  the  Duval  and  Cole 
trust,  and  thereby  tlie  elimination  of  appel- 
lant as  the  largest  holder  of  certificates  in 
the  syndicate.  It  is  among  other  things 
said  that  Croissant  and  Johnson  wilfully 
suffered  a  default.  That  they  had  certifi- 
cates unsold  and  moncv  in  their  hands  and 
power  to  assess  the  members  of  the  syndi- 
cate to  raise  means  to  pay  off  the  encum- 
brance and  thus  save  the  property  for  tlic 
benefit  of  all  concerned;  but  had  wilfully 
and  collusively  let  the  profx^rty  be  brought 
to  sale,  and  in  fact,  persuaded  Gaither  or 
his  trustees  to  proceed  under  the  trust. 
These  charges  of  collusion  or  fraudulent  con- 
duct upon  the  part  of  either  Gaither,  the 
creditor,  or  his  trustees,  Duval  and  Cole, 
are  utterly  unsupported.  Their  course  was. 
from  beginning  to  end,  so  far  as  this  record 
shows,  dictated  by  prudent  business  conduct, 
and  great  consideration  for  appellant  in  his 
natural  desire  to  prevent  an  enforcement  of 
the  trust.  So  far  as  Croissant  and  Johnson 
are  concerned,  it  is  not  shown  that  they  had 
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in  any  way  colluded  with  either  the  cred- 
itor, his  trustees,  or  with  the  purchaser  at. 
the  Duval  and  Cole  sale,  or  that  they  had 
the  slightest  interest  in  the  acquisition  of 
this  7-acre  tract  by  Jenner  or  his  associates. 
They  are  not  shown  to  have  misapplied  the- 
funds  of  the  syndicate,  or  to  have  had  any 
funds  with  which  to  meet  and  pay  off  either 
the  principal  or  interest  of  the  Gaither  debt. 
That  they  did  not  assess  the  share- 
holders, as  they  might  have  done  under 
the  terms  of  the  trust,  to  raise  money  to 
*pay  off  this  and  other  encumbran-  [528 
ces,  is  true.  Their  excuse  is  that  most 
of  the  members  could  not'  pay  or  be- 
made  to  pay,  and  that  all  were  un- 
willing to  pay.  That  a  sale  of  their  cer- 
tificates would  have  been  unavailing,  as  it 
would  have  been  only  to  sell  the  prop<»rty 
subject  to  heavy  encumbrances,  and  a  sale 
of  a  mere  equity.  But  whether  they  were 
derelict  or  not,  they  are  not  shown  to  have 
acted  in  collusion  with  either  Gaither,  his 
trustees,  or  with  Jenner  and  his  purchasing 
associates. 

But  it  is  said  that  Jenner's  relation  as 
tenant  in  common  to  appellant  and  those 
associated  with  him  as  owner  of  the  prop- 
erty sold  to  pay  off  this  paramount  lieu, 
forbade  his  purchase.  That  there  is  such  a 
community  of  interest  between  those  who- 
hold  a  common  title  as  to  forbid  one  such 
cotenant  from  acquiring  any  benefit  from 
the  acquisition  of  an  outstanding  superior 
title  is  undeniable.  That  a  court  of  equity, 
upon  timely  application,  will  convert  such 
a  purchasing  tenant  into  a  trustee  for  the 
common  benefit,  is  true.  The  doctrine  is 
considered  and  applied  in  Rothwell  v.  De- 
wees,  2  Black,  613,  17  L.  ed.  309,  and  Turner 
V.  Sawyer,  150  U.  S.  578,  37  L.  ed.  1189,  14 
Sup.  Ct.  Rep.  192.  For  much  the  same  rea- 
son, one  tenant  may  not  hold  adversely  the 
common  property  against  another,  though 
he  may  do  so,  if  he  act  openly,  and,  in  that 
event,  the  statute  will  run  in  his  favor. 
Elder  v.  :Mc(  laskey,  17  C.  C.  A.  251,  37  U.  S. 
App.  199,  70  Fed.'  542. 

But  it  is  plain  that  the  principle  which 
turns  a  cotenant  into  a  trustee  who  buys  for 
himself  a  hostile  outstanding  title  can  have 
no  proper  application  to  a  public  sale  of  the 
common  property,  either  under  legal  process 
or  a  power  in  a  trust  deed.  In  such  a  sit- 
uation, the  sale  not  being  in  any  wise  the  re- 
sult of  collusion,  nor  subject  to  the  control 
of  such  a  bidder,  he  is  as  free,  all  deceit 
and  fraud  out  of  the  way,  as  any  one  of  the 
general  public. 

Even  a  trustee  has  been  held  competent 
to  purchase  the  trust  property  at  a  judicial 
nale  which  he  has  no  interest  in,  nor  an/ 
part  in  bringing  about,  and  which  sale  he- 
in  no  way  controls.     Twin-Lick  Oil  Co.  ▼. 
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ICarbory,  91  U.  S.  587,  23  L.  ed.  329;  Al- 
len ▼.  Gillette,  127  U.  S.  589,  32  L.  ed.  271, 
S  Sup.  Ct  Rep.  1331. 

629]  ""But  it  is  Bald  that  if  there 
IB  no  absolute  prohibition  upon  one  co- 
owner  buying  at  an  open  sale  of  the 
•common  property  to  satisfy  a  mortgage 
or  other  encumbrance  thereon,  that  at 
least  the  fiduciary  character  and  common 
interest  due  to  such  a  cotenancy  require 
oi  one  who  buys  the  utmost  fairness 
-of  conduct.  Concede  this.  It  is  then  said 
that  Jenner,  at  the  bidding,  held  a  power 
of  attorney  from  three  others  of  the  syndi- 
cate members,  by  which  he  was  to  bid  the 
property  in  for  tlicir  mutual  benefit  at  the 
lowest  price  possible,  and  at  a  price  not  ex- 
<;eeding  $24,000.  That  he  held  this  power 
of  attorney,  and  had  undertaken  to  buy  at 
«8  low  a  price  as  possible,  was  not  known 
to  appellant,  and  that  this  "secret  combi- 
nation,'* as  it  is  styled  and  designated,  was 
a  fraud  upon  him.  It  is  plain  from  the 
facts  of  this  case  that  the  scheme  for  ex- 
ploiting this  Crescent  Heights  property,  ac- 
cording to  the  agreement  exhibited  by  the 
share  certificates,  had  practically  collapsed, 
and  that  for  the  want  of  means  and  har- 
mony among  the  owners  there  was  no  prac- 
tical way  of  clearing  the  property  from  en- 
cumbrances, which  had  turned  out  to  b<; 
about  $39,000, — ^a  sum  larger  than  seems  to 
have  been  originally  supposed.  There  was 
nothing  left  but  for  the  members  of  the 
syndicate  to  put  their  hands  into  their  own 
pockets  and  put  in  a  large  additional  sum 
or  let  the  encumbrances  be  enforced.  This 
latter  is  just  what  happened.  In  such  cir- 
cumstances it  was  plainly  the  right  of  each 
one  to  take  care  of  himself,  and,  if  he  saw 
fit  to  buy  at  the  trust  sale  on  the  chance  of 
making  something,  he  was  free  to  do  so, 
provided  only  he  took  no  undue  or  unfair 
advantage  of  his  co-owners,  and  observed 
the  rules  concerning  fairness  at  such  a  sale, 
which  prevail  in  any  circumstances.  If  two 
or  more  of  those  who  had  been  concerned 
should  choose  to  unite  their  fortune  in  a 
new  purchase,  there  was  no  principle  of  law 
or  morals  to  forbid.  That  they  should  agree 
to  buy  at  the  best  price  obtainable  was  their 
right,  if  they  might  buy  at  all,  provided 
they  resorted  to  no  artifice  to  deter  others 
from  bidding.  Pewabic  Min.  Co.  v.  Mason, 
145  U.  S.  349,  36  L.  ed.  732,  12  Sup.  Ct. 
530]  Rep.  887.  'Mr.  Jenner's  attitude  at 
the  sale  was  that  of  an  open  bidder,  acting 
in  his  own  interest,  and  necessarily  in  op- 
position to  that  of  the  appellant  and  other  co- 
tenants.  There  were  others  present  at  the  sale, 
bidding  against  him,  and  chief  among  tlieni 
was  the  appellant  himself,  who,  although  he 
says  he  intended  to  give  the  syndicate  the 
benefit  of  his  purchase,  said  nothing  of  it, 
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and  seemingly  sought  to  secure  himself  as 
best  he  could  in  the  apparent  wreck  of  the 
joint  enterprise.  It  was  the  misfortune. of 
the  appellant  that  he  forced  the  bidding  be« 
yond  the  maximum  price  to  which  Jenner 
was  authorized  to  go,  and  then  was  unable 
to  comply  with  the  terms  of  the  sale.  Thi« 
resulted  in  an  immediate  reoffering  of  the 
property,  as  was  to  be  expected.  That  in 
this  second  sale  the  property  was  knocked 
down  for  much  less  only  shows  that  the  for- 
mer price  had  been  inflated  by  the  competi- 
tion between  these  cotenants,  each  trying  to 
save  himself  in  the  same  way.  That  the 
price  at  which  Jenner  bought  was  probably 
several  thousand  dollars  less  than  its  then 
estimated  market  value  may  be  true.  But 
it  is  also  true  that  the  property  was  of  a 
speculative  character,  and  at  that  time  and 
for  some  time  later  was  diflicult  of  sale  and 
much  depressed.  But  this  price  was  not  so 
grossly  inadequate  as  of  itself  to  justify  re- 
lief, even  if  the  bill  had  been  promptly  filed. 
Tliat  sale  was  in  February,  1898.  This  bill 
was  filed  in  the  spring  of  1903.  That  appel* 
lant  did  not,  at  the  sale,  know  that  Jenner 
was  buying  for  himself  and  certain  others 
of  the  syndicate,  may  be  true;  but  he,  con- 
fessedly, learned  that  fact  when  Jenner  and 
his  associates  fell  out  and  the  fact  came  to 
light  in  a  bill  filed  in  December,  1S98.  At 
most,  the  sale  was  voidable,  not  void,  and 
he  who  would  complain  must  seasonably 
elect  whether  he  will  avoid  it  or  not.  Twin- 
Lick  Oil  Co.  V.  Marbury,  supra. 

Appellant  did  not  act  with  that  degree  of 
promptness  which  equity  demands.  He  has 
slumbered  over  the  question  of  whether  he 
should  elect  to  let  Jenner  hold  on  to  his  pur- 
chase or  require  him  to  give  the  benefit  of 
his  bargain  to  his  cotenants.  *A  delay  [531 
of  not  less  than  four  years,  during  which 
there  has  been  a  large  appreciation  in  the 
value  of  the  property,  is  unreasonable.  Two 
courts  in  succession  have  failed  to  find 
ground  for  relief,  and  we  see  no  good  reason 
for  reversing  the  decree  from  which  the  ap- 
pellant has  appealed. 

It  is  therefore  affirmed. 


INTERSTATE  COMMERCE  COMMISSION, 

Appt., 

V. 

DELAWARE,  LACKAWANNA,  &  WEST- 
ERN  RAILROAD  COMPANY. 

(See  S.  C.  Reporter's  ed.  531-538.) 

Interstate  Commerce  Commission  — 
compelling  switch  connection  — sliip- 
per's  remedy  exclusive. 

The  remedy  given  bv  the  net  of  February 
4,  1887  (24  Stat,  at  L.'584,  chap.  3591,  U.  S. 
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Comp.  Stat.  Supp.  1909,  p.  1152),  as  anicnd* 
ed  by  the  act  of  June  29,  1906  (34  Stat,  at 
L.  584,  chap.  3591,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1152),  §  1,  on  complaint  by  the 
shipper  to  the  Interstate  Commerce  Com- 
mission when  an  interstate  railway  car- 
rier refuses  to  establish  a  switch  connec- 
tion with  a  lateral  branch  line,  is  ex- 
clusive and  the  general  powers  given  by 
other  sections  of  the  statute  cannot  he 
deemed  to  authorize  a  complaint  to  the 
Commission  by  the  lateral  branch  railway 

company. 

[Powers  of  Interstate  Commerce  Commission, 
see  Interstate  Commerce  Commission,  in  Di- 
gest Sup.  Ct.  1908.] 

[No.  362.] 

Argued  February  21  and  23,  1910.    Decided 
March   7,   1910. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  decree  enjoining  the 
enforcement  of  an  order  made  by  the  Inter- 
state Commerce  Commission,  requiring  the 
establishment  of  a  switch  connection.  Af- 
firmed. 

See  same  case  below,  166  Fed.  498. 
The  facts  are  stated  in  the  opinion. 

Solicitor  General  Bowers  argued  the 
cause  and  filed  a  brief  for  appellant. 

Mr.  William  S.  Jenncy  argued  the 
cause  and  filed  a  brief  for  appellee: 

The  remedy  provided  for  the  enforcement 
of  the  right  created  by  the  clause  is  con- 
fined to  a  proceeding  before  the  Commis- 
sion, instituted  by  a  shipper,  and  that  rem- 
edy is  exclusive. 

Pollard  V.  Bailey,  20  Wall.  620,  22  L.  ed. 
376;  Dollar  Sav.  Bank  v.  United  States,  19 
Wall.  227,  22  L.  ed.  80 ;  Wheaton  v.  Peters, 
8  Pet.  591,  8  L.  ed.  1055;  Farmers*  &  M. 
Nat.  Bank  v.  Dearing,  91  U.  S.  29,  23  L.  ed. 
196;  United  States  v.  Perryman,  100  U.  S. 
235,  25  L.  ed.  645;  Fourth  Nat.  Bank  v. 
Francklyn,  120  U.  S.  747,  30  L.  ed.  825,  7 
Sup.  Ct  Rep.  757;  Thompson  v.  Hubbard, 
131  U.  S.  123,  33  L.  ed.  76,  9  Sup.  Ct.  Rep. 
710;  Durant  v.  Albany  County,  26  Wend. 
65;  Janney  v.  Buell,  55  Ala.  408;  Fari- 
bault V.  Misener,  20  Minn.  396,  Gil.  347; 
Banks  v.  Manchester,  128  U.  S.  244,  32  L. 
ed.  425,  9  Sup.  Ct.  Rep.  36. 

When  a  statute  in  language  clear,  posi- 
tive, and  direct,  and  leading  to  no  absurd- 
ity, gives  a  suitable  remedy  for  an  existing 
evil,  though  an  inadequate  one,  a  construc- 
tion which,  upon  the  ground  of  a  supposed 
intention  of  the  legislature  to  give  a  more 
effectual  one,  would  undertake  to  enlarge 
the  terms  of  the  act,  would  be  unwarranted. 

Endlich,  Interpretation  of  Statutes,  p.  10. 

The  courts  will  not  be  inclined  to  ascribe 
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error  or  mistake  to  a  co-ordinate  branch  of 
the  government.  The  presumption  must  be 
that  the  legislature  acted  advisedly,  if  not 
wisely.  It  must  be  presumed  to  have  in- 
tended to  omit  just  what  it  did  in  fact 
omit;  as  it  is  presumed  to  say  and  mean 
just  what  it  does  in  fact  say. 

R.  V.  Treasury,  20  L.  J.  Q.  B.  N.  S.  312; 
Jones  V.  Smart,  1  T.  R.  44;  United  States 
V.  Goldenberg,  168  U.  S.  95,  42  L.  ed.  394, 
18  Sup.  Ct.  Rep.  3. 

It  is  the  general  policy  and  intent  of  Con- 
gress not  to  compel  one  carrier  to  make  a 
physical  connection  with  another  carrier  in 
order  to  promote  the  interests  of  the  latter 
carrier  alone. 

Kentucky  &  I.  Bridge  Co.  v.  Louisville 
k  N.  R.  Co.  2  L.R.A.  289,  2  Inters.  Com. 
Rep.  351,  37  Fed.  507;  Oregon  Short  Line 
&  U.  N.  R.  Co.  V.  Northern  P.  R.  Co.  4 
Inters.  Com.  Rep.  718,  9  C.  C.  A.  409,  15 
U.  S.  App.  479,  61  Fed.  158;  Little  Rock 
&  M.  R.  Co.  V.  St.  Louis,  I.  M.  ft  S.  R.  Co. 
4  Inters.  Com.  Rep.  537,  59  Fed.  400,  26 
L.R.A.  192,  4  Inters.  Com.  Rep.  854,  11  C. 
C.  A.  417,  27  U.  S.  App.  380,  63  Fed.  776; 
St.  Louis  Drayage  Co.  v.  Louisville  &  N.  R. 
Co.  5  Inters.  Com.  Rep.  137,  65  Fed.  39; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Miami  S.  S.  Co. 
30  C.  C.  A.  142,  52  U.  S.  App.  732,  86  Fed. 
407;  Central  Stock  Yards  Co.  v.  Louisville 
&  N.  R.  Co.  63  L.R.A.  213,  55  C.  C.  A.  63, 
118  Fed.  113;  Wisconsin,  M.  ft  P.  R.  Co.  v. 
Jacobson,  179  U.  S.  287,  45  L.  ed.  194,  21 
Sup.  Ct.  Rep.  115. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity,  brought  by  the 
plaintiff,  appellee,  to  prevent  the  enforce- 
ment of  an  order  made  by  the  appellant,  re- 
quiring the  plaintiff  to  establish  a  switch 
connection  with  the  Rah  way  Valley  Rail- 
road Company's  road.  14  Inters.  Com.  Rep. 
191.  The  order  was  made  on  June  24,  1908, 
under  the  act  to  regulate  commerce,  Febni- 
ary  4,  1887,  chap.  104,  §  1,  24  Stat,  at  L. 
379,  U.  S.  Comp.  Stat.  1901,  p.  3154,  as 
amended  by  the  act  of  June  29,  1906,  chap. 
3591,  §  1,  34  Stat,  at  L.  584,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  1149.  Then  this  bill 
was  brought;  the  attorney  general  filed  a 
certificate  that  the  case  was  of  general  pub- 
lic importance;  act  of  June  29,  1906,  chap. 
3591,  §  5,  34  Stat,  at  L.  590:  act  of  Febru- 
ary 11,  1903,  chap.  544,  §  1,  32  SUt  mi  L. 
823,  U.  S.  Comp.  Stat  Supp.  1909,  p.  1211; 
the  Interstate  Commerce  Commission  de- 
murred; the  case  was  brought  up  before 
three  circuit  judges;  a  preliminary  injunc- 
tion was  issued  on  the  ground  that  the  ap- 
pellant, the  Interstate  Commerce  Commia- 
sion,  had  exceeded  its  power,  and  an  appeal 
was  tal'.en  at  once  and  directly  to  this  courts 
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at  Allowed  by  the  act  of  190G.  16G  Fed. 
408. 

The  Rah  way  Valley  road  is  about  10 
miles  long.  It  runs  southeasterly  from 
Summit  through  Kenilworth  to  Roselle,  its 
terminus  on  the  Lehigh  Valley  Railroad, 
and  also  southwesterly  from  Kenilworth  to 
Aldene,  its  terminus  on  the  Central  Rail- 
road of  New  Jersey,  all  the  places  named 
536]  being  *in  New  Jersey.  The  Delaware, 
Lackawanna,  ft  Western  Railroad  Company, 
the  appellee,  is  a  common  carrier  subject 
to  the  acts  of  Congress  regulating  com- 
merce. Between  Den vi  lie.  New  Jersey,  and 
Hoboken,  it  has  two  branches  or  lines,  the 
northerly,  the  Boon  ton  branch,  being  de- 
voted specially  to  freight,  the  southerly, 
the  Morris  ft  Essex  line,  devoted  as  ex- 
clusively as  may  be  to  passenger  traffic. 
This  southerly  branch  passes  through  Sum- 
mit, and  the  Rah  way  Valley  Railroad  Com- 
pany petitioned  for  and  got  an  order  re- 
quiring the  appellee  to  make  a  switch  con- 
nection with  its  road  at  that  place.  As  the 
order  interferes  with  the  just-stated  policy 
of  the  appellee  as  to  its  southerly  line,  it 
resisted  the  petition  and  brought  this  suit. 

The  material  part  of  the  act  of  Congress 
upon  which  the  Commission  relies  is  as  fol- 
lows: 

"Any  common  carrier  subject  to  the  pro- 
visions of  this  act,  upon  application  of  any 
lateral,  branch  line  of  railroad,  or  of  any 
shipper  tendering  interstate  traffic  for  trans- 
portation, shall  construct,  maintain,  and 
operate,  upon  reasonable  terms,  a  switch  con- 
nection with  any  such  lateral  branch  line  of 
railroad,  or  private  side  track  which  may 
be  constructed  to  connect  with  its  railroad, 
where  such  connection  is  reasonably  prac- 
ticable, and  can  be  put  in  with  safety,  and 
will  furnish  sufficient  business  to  justify 
the  construction  and  maintenance  of  tlie 
same;  and  shall  furnish  cars  for  the  move- 
ment of  such  traffic  to  the  best  of  its  ability, 
without  discrimination  in  favor  of  or 
against  any  such  shipper.  If  any  common 
carrier  shall  fail  to  install  and  operate  any 
such  switch  or  connection,  as  aforesaid,  on 
application  therefor  in  writing  by  any  ship- 
per, such  shipper  may  make  complaint  to 
the  Commission,  as  provided  in  §  13  of  this 
act,  and  the  Commission  shall  hear  and  in- 
vestigate the  same,  and  shall  determine  as 
to  the  safety  and  practicability  thereof  and 
justification  and  reasonable  compensation 
therefor,  and  the  Commission  may  make  an 
order,  as  provided  in  §  15  of  this  act,  direct- 
ing the  common  carrier  to  comply  with  the 
537]  provisions  *of  this  section  in  accord- 
ance with  such  order,  and  such  order  shall 
be  enforced  as  hereinafter  provided  for  the 
enforcement  of  all  other  orders  by  the  Com- 
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I  mission,  other  than  orders  for  the  payment 
of  money."  [34  Stat,  at  L.  584,  chap.  3501, 
§  1,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1152.] 

The  question  is  raised  whether  the  Rah- 
way  road  is  a  "lateral  branch  line  of  rail- 
road" relatively  to  the  appellee.  There 
certainly  is  force  in  the  contention  that  the 
words  of  the  statute  mean  a  railroad 
naturally  tributary  to  the  line  of  the  com- 
mon carrier  ordered  to  make  the  connec- 
tion, and  dependent  upon  it  for  an  outlet 
to  the  markets  of  the  country,  which,  ac- 
cording to  the  bill,  the  Rahway  road  is  notb 
There  is  force  in  the  argument  that  a  road 
already  having  connection  with  the  roada 
of  two  carriers  subject  to  the  act,  and  hav- 
ing joint  routes  and  through  rates  with 
them,  cannot  be  regarded  as  a  lateral 
branch  line  of  railroad  of  another  road 
situated  like  the  appellee.  On  the  other 
hand,  it  would  be  going  far  to  lay  down  the 
universal  proposition  that  a  feeder  might 
not  be  a  lateral  branch  road  of  one  line 
at  one  end,  and  of  another  at  the  other.  We 
leave  this  doubtful  question  on  one  side,  be- 
cause we  agree  with  the  circuit  judges  in 
the  considerations  upon  which  they  decided 
the  case. 

The  statute  creates  a  new  right  not  exist- 
ing outside  of  it.  Wisconsin,  M.  ft  P.  R.  Co. 
V.  Jacobson,  179  U.  S.  287,  296,  45  L.  ed. 
194,  109,  21  Sup.  Ct.  Rep.  115.  It  is  plain 
from  the  provisions  of  the  act,  the  history 
of  the  amendments,  and  justice,  that  the 
object  was  not  to  give  a  roving  commission 
to  every  road  that  might  see  fit  to  make  a 
descent  upon  a  main  line,  but  primarily,  at 
least,  to  provide  for  shippers  seeking  an  out- 
let either  by  a  private  road  or  a  branch. 
The  remedy  given  by  the  section  creating  the 
right  is  given  only  on  complaint  by  the 
sliipper.  We  are  of  opinion  that  the  remedy 
is  exclusive,  on  familiar  principles,  and  that 
the  general  powers  given  by  other  sections 
cannot  be  taken  to  authorize  a  complaint 
to  the  Commission  by  a  branch  railroad 
company  under  §  1.  If  they  were  applicable 
to  a  brancli  road,  they  would  have  been 
equally  applicable  to  shippers,  and  there 
was  no  more  reason  to  mention  *com-  [538 
plaints  by  shippers  than  by  others.  The 
argument  that  shippers  were  mentioned 
to  insure  their  rights  in  case  of  a 
refusal  to  connect  with,  a  lateral  line 
is  excluded  by  the  form  of  the  stat- 
ute, which  obviously  is  providing  the  only 
remedy  that  Congress^  has  in  mind.  It 
may  or  may  not  be  true  that  the  distinction 
is  not  very  effective,  but  it  stands  in  the 
law,  and  must  be  accepted  as  the  limit  of 
the  Commission's  power. 

Decree  affirmed. 
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SUPBEMB  COUBT  OF  THE  UNITED  STATES. 


Oct.  Teem, 


INTERSTATE  COMMERCE  COMMISSION, 

Appt, 

V. 

NORTHERN    PACIFIC    RAILWAY   COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  638-545). 

Interstate  Commerce  Comiii I ssioii  —  re- 
view of  decision  —  existence  of  satis- 
factory through  route. 

1.  The  courts  may  review  the  determina- 
tion of  the  Interstate  Commerce  Commission 
upon  the  question  whether  "no  reasonable  or 
satisfactory  through  route  exists"  within  the 
meaning  of  the  act  of  June  29,  1906  (34 
Stat,  at  L.  689,  chap.  3591,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  1158),  §  4,  conditioning 
the  authority  of  tlie  Commission  to  establish 
through  routes  and  joint  rates  upon  the 
nonexistence  of  such  route. 

[For  other  cases,  see  Interstate  Commerce 
Commission,  8-14,  in  Digest  Sup.  Ct.   1008.] 

Interstate     Commerce     Commission    — 

powers  — establishing  through  routes 

and  joint  rates. 

2.  The  personal  preferences  of  many  trav- 
elers for  a  southern  route  between  eastern 
points  and  points  on  the  Northern  Pacific 
Railway  between  Portland  and  Seattle  do 
not  make  the  through  route  via  the  North- 
ern Pacific  Railway  unreasonable  or  unsatis- 
factory, so  as  to  justify  the  Interstate  Com- 
merce Commission  in  the  exercise  of  its  pow- 
er under  the  act  of  June  29,  1906,  §  4,  to  es- 
tablish through  routes  and  joint  rates  where 
"no  reasonable  or  satisfactory  through  route 
exists,"  in  ordering  the  establishment  of 
through  routes  and  joint  rates  between  those 
points  via  the  Union  Pacific  Railway,  so 
as  to  put  the  latter  road  on  an  equal  foot- 
ing with  the  Northern  Pacific  Railway 
Company  in  the  use  for  through  trav- 
el of  the  road  belonging  to  the  latter  be- 
tween Portland  and  Seattle. 

IFor  oflior  cases,  see  Interstate  Commerce  Com- 
mUHion,  15-19,  in  Digest  Sup.  Ct.  1908.1 

[No.  670.] 

Argued  February  23  and  24,  1910.    Decided 

March  7,  1910, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Min- 
nesota to  review  a  decree  enjoining  the 
enforcement  of  an  order  of  the  Inter- 
state Commerce  Commission,  establishing 
through  routes  and  joint  rates  between 
eastern  points  and  points  on  the  Northern 
Pacific  Railway  between  Portland  and  Seat 
tie  via  the  Union  Pacific  Railway.  Aflirmed. 
The  facts  are  stated  in  the  opinion. 

Assistant  to  the  Attorney  General  Kills 
and  Mr.  P.  J.  Farrell  argued  the  cause, 
and,  with  Mr.  Kdwin  P.  Grosvenor,  filed  a 
brief  for  appellant: 

The  order  of  the  Commission  cannot  be 
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set  aside  by  the  court  merely  for  the  rea- 
son that  the  court,  if  placed  in  the  position 
of  the  Commission,  would  not  have  ordered 
the  through  route. 

Interstate  Commerce  Commission  v.  Illi- 
nois C.  R.  Co.  215  U.  S.  462,  ante,  280,  30 
Sup.  Ct.  Rep.  155. 

In  determining  whether  an  existing  pas- 
senger route  is  reasonable  and  satisf actor}*, 
the  first  inquiry  necessary  must  be  whether 
that  route  fairly  meets  the  requirements  of 
the  traveling  public.  In  this  case  the  facts 
show  that  the  public  interests  demanded 
the  establishment  of  another  route  to  Pu- 
get  sound  points  via  the  Portland  gateway. 

Enterprise  Transp.  Co.  V.  Pennsylvania 
R.  Co.  12  Inters.  Com.  Rep.  326;  Loup  Creek 
Colliery  Co.  v.  Virginian  R.  Co.  12  Inters. 
Com.  Rep.  471;  Chicago  &  M.  Electric  R. 
Co.  V.  Illinois  C.  R.  Co.  13  Inters.  Com. 
Rep.  20;  Cedar  Rapids  &  I.  City  R.  &  Light 
Co.  V.  Chicago  A  N.  W.  R.  Co.  13  Inters. 
Com.  Rep.  250;  Cardiff  Coal  Co.  v.  Chicago, 
M.  &  St.  P.  R.  Co.  13  Inters.  Com.  Rep.  460; 
Stedman  v.  Chicago  k  N.  W.  R.  Co.  13 
Inters.  Com.  Rep.  167 ;  Pacific  Coast  Lumber 
Mfrs.  Asso.  V.  Northern  P.  R.  Co.  14  Inters. 
Com.  Rep.  51 ;  Star  Grain  A.  Lumber  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.  14  Inters.  Com. 
Rep.  364 ;  Chamber  of  Commerce  v.  Chicago, 
R.  I.  &  P.  R.  Co.  15  Inters.  Com.  Rep.  460; 
K.  &  W.  Junction  R.  Co.  v.  Great  Western 
R.  Co.  1  Ry.  &  Canal  Cas.  331;  Caledonian 
R.  Co.  V.  North  British  R.  Co.  3  Ry.  ft  Ca- 
nal Cas.  403;  Swindon,  M.  &  A.  R.  Co.  v. 
Great  Western  R.  Co.  4  Ry.  ft  Canal  Caa. 
352. 

Mr.  Charles  W.  Bunn  argued  the  cause 
and  filed  a  brief  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  to  restrain  the  enforcement 
of  an  order  of  the  Interstate  Commerce 
Commission.  16  Inters.  Com.  Rep.  300.  A 
preliminary  injunction  was  granted  by  four 
circuit  judges,  on  the  ground  that  the  Com- 
mission had  exceeded  its  powers,  and  the 
case  was  brought  here  by  appeal.  The  order 
was  made  in  a  proceMing  instituted  by  the 
Commission  upon  its  own  motion,  and  re- 
quired the  establishment  of  through  routes 
and  joint  rates  for  passengers  and  their 
baggage,  east  and  *we8t,  from  and  to  [54S 
points  on  the  Chicago  ft  Northwestern  Rail- 
way between  Chicago  and  Council  Bluffs, 
Iowa,  inclusive;  and  from  and  to  points  on 
the  Union  Pacific  Railroad  between  Colorado 
common  points  and  Omaha,  Nebraslva,  and 
Kansas  City,  Missouri,  inclusive;  via  Port- 
laud,  Oregon;   to  and  from  points  on  the 

aio  V.  s. 


1909. 


Intebstatb  Commerce  Com.  v.  NonTHEBir  P.  R.  Co. 


543-546 


Northern  Pacific  Railway  between  Portland 
and  Seattle.  The  joint  rates  are  to  be  the 
same  as  the  present  rates  between  the  same 
points  via  the  Northern  Pacific  road  and 
its  connections.  This  order  concerns  pas- 
senger travel  in  one  direction  only.  It  does 
not  affect  round  trips,. and  it  does  not  deal 
with  freight. 

The  points  between  Portland  and  Seattle 
can  be  reached  from  the  places  mentioned  at 
the  other  end  of  the  route,  by  way  of  the 
Northern  Pacific  alone  from  St.  Paul,  or  by 
way  of  the  Chicago,  Burlington,  A,  Quincy  to 
Billings,  Montana,  and  then  by  the  Northern 
Pacific  for  the  last  thousand  miles;  the  Chi- 
cago, Burlington,  &  Quincy  being  jointly 
owned  and  controlled  by  the  Northern  Pacific 
and  the  Great  Northern  roads.  But  an  aver- 
age of  8,000  persons  a  year  go  by  way  of  the 
Union  Pacific  to  Portland,  where,  to  go 
furtlier,  passengers  have  to  change  to  the 
Northern  Pacific  line.  Under  present  ar- 
rangements, the  Union  Pacific  issues  a  cou- 
pon with  its  tickets,  entitling  the  holder  to 
a  first-class  passage  on  from  Portland^^  but 
he  has  to  exchange  the  coupon  for  a  ticket, 
to  rechcck  his  baggage,  and  to  pay  the  ad- 
ditional Pullman  fare.  The  efl'ect  of  the  or- 
der is  to  put  the  Union  Pacific  on  an  equal 
footing  with  the  Northern  Pacific  in  the  use, 
for  through  travel,  of  the  road  belonging  to 
the  latter  between  Portland  and  Seattle. 
It  is  said  that  this  road,  with  the  expensive 
terminals  of  the  Northern  Pacific  at  Tacoma 
and  Seattle,  would  not  be  supported  by  local 
business,  but  depends  on  the  traffic  of  the 
whole  Northern  Pacific  system.  Therefore, 
the  Northern  Pacific  objects  to  the  order 
and  brings  this  bill. 

The  authority  of  the  Commission  to  es- 
tablish through  routes  and  joint  rates  is  con- 
54  4]  ditioned  by  the  proviso  that  "no  •rea- 
sonable or  satisfactory  tlirough  route 
exists."  Act  of  June  29,  1906,  chap.  3591, 
§  4.  34  SUt.  at  L.  589,  U.  S.  Comp.  Stat. 
Supp.  1909,  p.  1358.  It  is  urged  that  this 
condition  is  addressed  only  to  the  opinion 
of  the  Commission,  and  cannot  be  re- 
examined by  the  courts  as  a  jurisdictional 
fact.  The  difiiculty  of  distinguishing  be- 
tween a  rule  of  law  for  the  guidance  of  a 
court  and  a  limit  set  to  its  power  is  some- 
times considerable.  Words  that  might  seem 
to  concern  jurisdiction  may  be  read  as  sim- 
ply imposing  a  rule  of  decision,  and  often 
will  be  read  in  that  way  when  dealing  with 
a  court  of  general  powers.  Fauntleroy  v. 
Lum,  210  U.  S.  230,  235,  52  L.  ed.  1039, 
1041,  28  Sup.  Ct.  Rep.  643.  But  even  in 
such  a  case  there  mav  be  a  difference  of 
opinion  (id.  245),  and  when  we  are  dealing 


with  an  administrative  order  that  serious- 
ly affects  property  rights,  and  does  so  by 
way  rather  of  fiat  than  of  adjudication, 
there  seems  to  be  no  reason  for  not  taking 
the  proviso  of  the  statute  in  its  natural 
sense.  See  Interstate  Commerce  Commis- 
sion ▼.  Illinois  C.  R.  Co.  215  U.  S.  452,  470, 
ante,  280,  287,  30  Sup.  Ct.  Rep.  156. 

We  are  of  opinion,  then,  that  the  Com- 
mission had  no  power  to  make  the  order  if 
a  reasonable  and  satisfactory  through  route 
already  existed,  and  that  the  existence  of 
such  a  route  may  be  inquired  into  by  the 
courts.  How  far  the  courts  should  go  in 
that  inquiry  we  need  not  now  decide.  No 
doubt,  in  complex  and  delicate  cases  great 
weight,  at  least,  would  be  attached  to  the 
judgment  of  the  Commission.  But  in  the 
present  instance  there  is  no  room  for  dif- 
ference as  to  the  facts,  and  the  majority  of 
the  Commission  plainly  could  not  and  would 
not  have  made  the  declaration  in  their  order 
that  there  was  no  such  through  route,  but 
for  a  view  of  the  law  upon  which  this 
court  must  pass.  It  is  admitted  that  the 
Northern  Pacific  route  is  shorter  than  that 
of  the  Union  Pacific  by  way  of  Portland, 
and  the  running  time  somewhat  less ;  and  it 
is  added  by  the  majority  that  the  "pas- 
senger goes  in  as  good  a  car  and  is  provid- 
ed with  as  good  a  berth  and  as  good  a 
meal." 

There  is  some  suggestion  that  at  times  the 
northern  route  may  not  be  as  good  as  thu 
southern,  although  at  other  times  *it  [545 
may  be  better;  but  the  ground  of  the  order 
avowedly  was  that  the  personal  preferences 
of  many  travelers  is  to  go  by  the  southern 
way.  If  they  do,  it  is  said,  they  can  select 
from  a  great  variety  of  routes  as  far  as 
Ogden,  Utah;  they  can  visit  cities  not 
readied  by  the  northern  lines;  they  can 
search  over  a  wide  area  for  homesteads; 
they  can  behold  the  natural  beauties  that 
may  be  rivaled  but  not  repeated  on  tlie 
other  roads.  It  appears  to  us  that  these 
grounds  do  not  justify  the  order.  The  most 
that  can  be  said  of  them  is  that  they  are 
reasons  for  desiring  a  second  through  route, 
but  they  are  not  reasons  warranting  the 
declaration  that  "no  reasonable  or  satisfac- 
tory through  route  exists."  Obviously,  that 
is  not  true,  except  by  an  artificial  use  of 
words.  It  cannot  be  said  that  there  is  no 
such  route,  because  the  public  would  prefer 
two.  The  condition  in  the  statute  is  not 
to  be  trifled  away.  Except  in  case  of  a  need 
such  as  the  statute  implies,  the  injustice 
pointed  out  by  the  chairman  in  his  dissent 
is  not  permitted  by  the  law. 
Decree  afiirmed. 
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K.  K.  KNAPP,  as  Trustee  under  Certain 
Deeds  of  Trust  of  Standard  Telephone  k 
Electric  Compan^r*  Bankrupt,  Appt., 

V. 

MILWAUKEE  TRUST  COMPANY,  Trus- 
tee of  the  Estate  of  Standard  Telephone 
k  Electric  Company,  Bankrupt,  Bank  of 
Wisconsin,  and  Standard  Telephone  A 
Electric  Company. 

(See  S.  C.  Reporter's  ed.  545-559.) 

Appeal  — from  circuit  csourt  of  appeals 
•^  bankruptcy   case -^  special    flndln^. 

1.  The  special  finding  of  fact  reouisite 
under  general  order  in  bankruptcy  No.  36, 
on  an  appeal  to  the  Federal  Supreme  Court, 
under  the  bankruptqr  act  of  July  1,  1898 
(30  Stat  at  L.  553,  chap.  541,  U.  S.  Comp. 
Stat  1901,  p.  3432),  |  256,  from  a  final  de- 
cision of  a  circuit  court  of  appeals  allow- 
ing or  rejecting  a  claim  under  that  act,  is 
not  required  where  the  decision  below  is 
one  denjring  the  right  invoked  by  a  petition 
in  intervention  to  have  the  lien  of  a  chattel 
mortgage  established  as  a  first  lien  on  the 
property  of  the  bankrupt,  and  satisfied  out 
of  the  proceeds  of  a  proposed  sale  by  the 
trustee  in  bankruptcy,  since  such  a  con- 
tention presents  a  controversy  arising  in 
bankruptcy  proceedings  over  which  the 
circuit  courts  of  appeals,  under  §  24a  of 
the  bankrupt  act,  exercise  appellate  Juris- 
diction as  m  other  cases,  and  the  circuit 
court  of  appeals  act  of  March  3,  1891, 
governs  the  manner  of  review  in  the  Su- 
preme C!ourt 

I  For  othor  cnnt^n,  nee  Appeal  and  Error.  804, 
805,  8342-3370,  in  Digest  Sup.  Ct.  1908.1 

Fraudulent  c^onveyances  —  chattel  mort- 
gage—change  of  possession. 

2.  A  chattel  mortgage  is  invalid  as  to  the 
creditors  of  the  mortgagor  under  the  Wis- 
consin statutes,  as  construed  by  the  highest 
court  of  that  state,  where  it  permits  the 
mortgngor  to  remain  in  possession  of  the 
property,  applying  the  proceeds  thereof  to 
its  own  use,  except  that  no  dividend  slmll  be 
declared  or  paid  without  first  making  pro- 
vision for  a  sinking  fund  and  for  interest  on 
its  bonds,  unless  the  trustee  shall  waive  the 
sinking  fund  payment,  in  which  case  the 
moneys  which  would  otherwise  go  into  such 
fund  may  be  applied  for  the  benefit  of  the 
mortgagor,  either  as  dividends  or  for  tlie 
benefit  of  its  business  and  property. 

[For  other  cases,  see  I<>audiilont  Conveyances, 
79-9U.  in  Digest  Sup.  Ct.   1U08.] 

XoTE.  —  On  appellate  jurisdiction  of  Fed- 
eral Supreme  Court  over  circuit  courts  of 
appeals — see  note  to  Bagley  v.  General  Fire 
Kxtinguisher  Co.  53  L.  ed.  U.  8.  605. 

On  appeal  and  review  in  bankruptcy 
cases — see  note  to  Re  Eggert,  43  C.  C.  A.  9. 

On  the  validity  of  chattel  mortgages  al- 
lowing possession  and  sale  of  goods — see 
notes  to  Robinson  v.  Elliott,  22  L.  ed.  U.  S. 
758,  and  Hangen  v.  Hachemeister,  5  L.R.A. 
137. 

As  to  whether  the  presumption  of  fraud 
arising  from    vendor's   retention  of  chattel 
may  be   overcome — see   note    to   Wilson    v. 
Walworth,  24  L.R.A.(N.S.)  1127. 
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Bankruptcy  — validity  of  (diattel  mort- 
gmcre  as  against  trustee. 

3.  A  chattel  mortgage  which,  under  the 
Wisconsin  laws  and  decisions,  is  void  as  to 
the  creditors  of  the  mortgagor,  for  want 
of  change  of  possession,  is  mvalid  as  to  the 
trustee  in  banlcruptcy  of  such  mortgagor, 
since,  under  the  bankrupt  act  of  July  1, 
1898,  §  70a,  the  trustee  in  bankruptcy  Ukes 
title  to  the  property  of  the  bankrupt  which 
could  have  been  levied  upon  and  sold  under 
judicial  process  against  the  bankrupt  at  the 
time  of  the  adjudication  in  bankruptcj'. 
[For    other    cases,    see    Bankruptcy,    193-201, 

In  Digest  Sup.  Ct.  1008.] 

Bankruptcy  —  avoidance  of  fraudulent 
conveyance  —  sufHciency  of  imnkrupt 
estate. 

4.  The  possibility  that  the  trustee  in 
bankruptcy  may  recover  against  directors 
and  officers  of  the  bankrupt  corporation  for 
dereliction  of  duty,  and  against  stockholders 
for  unpaid  subscriptions  and  additional  lia- 
bility, does  not  prevent  the  trustee  from 
successfully  resisting  an  attempt  to  estab- 
lish a  lien  upon  all  the  bankrupt's  property 
in  his  hands  under  a  chattel  mortgage  void 
as  to  creditors  at  the  time  of  the  adjudica- 
tion in  bankruptcy,  even  conceding  that  or- 
dinarily the  trustas  seeking  to  set  aside  a 
fraudulent  conveyance  must  aver  and  prove 
that  the  estate  has  not  sufficient  assets  in 
his  hands  to  satisfy  the  claims  filed  against 
the  bankrupt. 

[For  othor  cases,  see  Bankruptcy,  VI.  b^  la 
Digest  Sup.  Ct.  1908.] 

[No.  206.1 

Submitted     January     10,     1910.      Decided 
March  7,  1910. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  District  Court  for  the  Eastern 
District  of  Wisconsin,  denying  the  right  in- 
voked by  a  [)etition  in  intervention  to  have 
the  lien  of  a  chattel  mortgage  establif«hed  as 
the  first  claim  on  the  pro{)erty  of  a  bank- 
rupt, and  satisfied  out  of  the  proceeds  of  a 
proposed  sale  by  the  trustee  in  bankruptcy. 
Affirmed. 

See  same  case  below,  89  C.  C.  A.  467,  102 
Fed.  675. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Duff  Uaynic  submitted  the 
cause  for  appellant: 

This  case  presents  a  controversy  arising 
in  bankruptcy  proceedings  under  §  24a  of 
the  bankruptcy  act,  and  not  a  bankruptcy 
proceeding  under  §  25a;  therefore  the  mode' 
of  procedure  adopted  by  appellant  was  the 
correct  one. 

Hewit  V.  Berlin  Mach.  Works.  194  U.  8. 
296,  48  L.  ed.  986,  24  Sup.  Ct.  Rep.  GOO; 
York  Mfg.  Co.  v.  Cassell.  201  U.  S.  .344,  SO 
L.  ed.  782,  26  Sup.  Ct  Rep.  481 ;  S<H^urity 

216  U.  S. 


1900. 


Knapp  v.  Milwaukee  Tbvbt  Co. 


Warehousing  Co.  v.  Hand,  206  U.  S.  415, 
51  L.  ed.  1117,  27  Sup.  .Ct.  Rep.  720,  11  A. 
A  £.  Ann.  Cas.  789;   Gazley  v.  Williams, 

210  U.  S.  41,  52  L.  ed.  950,  28  Sup.  Ct.  Rep. 
687;  Coder  v.  Arts,  213  U.  S.  223,  63  L.  ed. 
772,  29  Sup.  Ct.  Rep.  436. 

In  a  controversy  arising  in  bankruptcy 
proceedings,  under  §  24a,  an  appeal  lies  to 
the  Supreme  Court  of  the  United  States 
under  §  6  of  the  act  of  March  3,  1891. 

Hewit  V.  Berlin  Mach.  Works;  York  Mfg. 
Co.  V.  Cassell;  Security  Warehousing  Co.  v. 
Hand;  Gazlay  ▼.  Williams;  and  Coder  v. 
Arts, — supra.  See  also  Whitney  v.  Wen- 
man,  198  U.  S.  539,  49  L.  ed.  1357,  25  Sup. 
Ct.  Rep.  778;  Murphy  v.  John  Hofman  Co. 

211  U.  S.  502,  53  L.  ed.  327,  29  Sup.  Ct. 
Rep.  154. 

The  mortgages  were  good  against  the 
bankrupt  at  the  date  of  adjudication. 

Illinois  Trust  &,  Sav.  Bank  v.  Alexander 
Stewart  Lumber  Co.  119  Wis.  64,  44  N.  W. 
777;  Smith  v.  Konst,  60  Wis.  360,  7  N.  W. 
293;  Frisbee  v.  Langworthy,  11  Wis.  376; 
Saxton  V.  Williams,  15  Wis.  293;  Humphrey 
V.  Tatman,  198  U.  S.  91,  94,  49  L.  ed.  956, 
958,  25  Sup.  Ct.  Rep.  567;  Fisher  v.  Zol- 
linger, 79  C.  C.  A.  76,  149  Fed.  54;  Re  Cof- 
fin, 81  C.  C.  A.  607,  152  Fed.  381. 

At  the  date  of  adjudication  these  credit- 
ors, under  the  law  of  Wisconsin,  were  not 
entitled  to  have  these  conveyances  set  aside 
as  fraudulent. 

North  Hudson  Mut.  Bldg.  &,  L.  Asso.  v. 
Childs,  86  Wis.  292,  56  N.  W.  870;  Hyde 
V.  Chapman,  33  Wis.  391;  Weber  v.  Wober, 
no  Wis.  467,  63  N.  W.  757;  Turner  v.  Pierce, 
34  Wis.  665. 

The  chattel  mortgage  statute  of  Wi.^con- 
sin  does  not  apply  to  telephone  companies. 

Hammock  v.  Farmers*  Loan  &  T.  Co.  105 
U.  S.  77,  26  L.  ed.  1111;  Southern  Califor- 
nia Motor-Road  Co.  v.  Union  Jy>an  &  T. 
Co.  12  C.  C.  A.  215,  29  U.  S.  App.  110,  64 
Fed.  450;  Farmers'  Loan  &  T.  Co.  v.  Detroit, 
B.  C.  &  A.  R.  Co.  71  Fed.  29. 

The  chattel  mortgage  statute  of  Wiscon- 
sin refers  to  personal  property  capnl)lc  of 
manual  delivery,  and  not  to  chosos  in  ac- 
tion. The  assiprnuicnt  of  chosos  in  action 
creates  a  valid  lion  against  the  trustee  in 
bankruptcy,  tho  nssignmont  being  made  in 
good  faith,  altliongh  no  notioe  of  the  snnio 
was  given  to  creditors,  and  although  the 
same  remained  in  the  possession  of  the  as- 
signor until   its  bankruptcy. 

Livingston  v.  LittoU,  15  Wis.  218;  Rom- 
merdahl  v.  Jackson,  102  Wis.  444,  78  N.  W. 
742;  Carrington  v.  Eastman,  1  Pinney 
(Wis.)  650;  Union  Trust  Co.  v.  Bulkeley, 
80  C.  C.  A.  328,  150  Fed.  510;  Roundy  V. 
Converse,  71  Wis.  524,  5  Am.  St.  Rep.  240, 
37  N.  W.  811 ;  Place  v.  Langworthy,  13  Wis. 
630.  80  Am.  Dec.  758;  Norris  v.  Persons, 
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49  Wis.  101,  5  N.  W.  224 ;  H.  B.  Claflin  Co, 
V.  Grashom,  99  Wis.  356,  74  X.  W.  783; 
Koch  V.  Peters,  97  Wis.  492,  73  N.  W.  26; 
Gentian  American  Bank  v.  Magi  11,  102  WIb. 
682,  78  N.  W.  782. 

These  mortgages  did  not  grant  to  this 
corporation  any  use  of  its  property  which 
it  was  not  authorized  by  its  charter  to  make, 
and  they  are  not  fraudulent  or  void. 

Jones,  Chat.  Mortg.  6th  ed.  §  425. 

The  presumption  of  fraud  arising  in  case 
of  a  sale  of  chattels  without  immediate  de- 
livery and  change  of  possession  is  rebutted 
by  proof  that  a  full  and  adequate  consid- 
eration was  paid. 

Densmore  Commission  Co.  ▼.  Shong,  98 
Wis.  380,  74  N.  W.  114;  Griswold  v.  Nich- 
ols, 117  Wis.  267,  94  N.  W.  33,  126  Wis. 
401,  105  N.  W.  816. 

If  there  be  any  inconsistency  in  the  opin- 
ions of  the  state  courts,  the  general  rule  is 
that  the  Federal  courts  will  follow  the  lat- 
est settled  adjudications  in  preference  to 
the  earlier  ones. 

Wade  v.  Travis  County,  174  U.  S.  499, 
508,  48  L.  ed.  1060,  1064,  19  Sup.  Ct.  Rep. 
715. 

The  later  cases  are  inconsistent  with  the 
former,  and  repudiate  the  doctrine  of  con- 
clusive presumption  arising  from  the  face 
of  the  instrument.  There  is  also  an  incon- 
sistency in  the  earlier  cases. 

Cotton  V.  Marsh,  3  Wis.  221 ;  Fish  v.  Haw- 
shaw,  45  Wis.  665;  Oliver  v.  Town,  28  Wis. 
325:  Rosenthal  v.  Vernon,  79  Wis.  245,  48 
N.  W.  485;  Eastman  v.  Parkinson,  133  Wis. 
384,  13  L.R.A.  (N.S.)   021,  113  N.  W.  64D. 

The  courts  of  the  United  States,  in  the  ad- 
ministration of  state  laws  in  oases  between 
citi7.ons  of  different  states,  have  an  inde* 
pendent  jurisdiction  co-ordinate  with  that 
of  the  state  courts,  and  are  bound  to  exer- 
cise their  own  judgment  as  to  the  meaning 
and  edoot  of  those  laws. 

Burgess  v.  Seligman,  107  U.  S.  20,  27  L. 
ed.  359,  2  Sup.  Ct.  Rep.  10. 

The  trustee  in  bankruptcy  should  have 
alleged  and  proved  (which  it  did  not  do) 
that  the  creditors  did  not  have  the  knowl- 
edge or  the  time  to  question  the  validity  of 
these  mortgages  prior  to  the  bankruptcy. 

Rogers  v.  Van  Nortwiok,  87  Wis.  431,  68 
N".  W.  757;  ITamilton  v.  Menominee  Falls 
Quarry  Co.  106  Wis.  352,  81  N.  W.  876; 
Graham  v.  La  Crosse  &  M.  R.  Co.  102  U.  S. 
148.  154,  26  L.  ed.  106,  108. 

The  trustee  in  bankruptcy  should  have 
shown  (which  it  did  not  do)  that  there 
were  no  other  available  assets  or  funds  out 
of  which  the  claims  of  creditors  could  be 
satisfied. 

Mueller  v.  Bruss,  112  Wis.  406,  88  N.  W. 
229;  Seager  v.  Armstrong,  95  Minn.  414, 
104  N.  W.  480;  Deland  v.  Miller  &  G.  Bank, 
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110  Iowa,  368,  93  N.  W.  304;  Adicr  v.  Mil- 
waukee Patent  Brick  Mfg.  Co.  13  Wis.  57. 

The  owner  of  these  bonds  is  a  bona  fide 
parchaser. 

Croft  V.  Bunster,  9  Wis.  503;  Peoria  & 
S.  R.  Co.  V.  Thompson,  103  111.  187;  Mer- 
cer County  V.  Hacket,  1  Wall.  83,  17  L.  ed. 
548;  Pine  Grove  Twp.  v.  Talcott,  19  Wall. 
666,  22  L.  ed.  227. 

Messrs.  George  P.  Miller  and  Edward 
P.  Vilas  submitted  the  cause  for  appel- 
lees: 

The  agreement  permitting  the  retention 
of  possession  by  the  mortgagor,  the  sale  of 
the  mortgaged  property,  and  the  application 
of  the  avails  thereof  to  the  mortgagor's  own 
use,  invalidates  the  mortgage. 

Place  V.  Langworthy,  13  Wis.  630,  80 
Am.  Dec.  768;  Steinart  y.  Deuster,  23  Wis. 
136;  Blakeslee  v.  Rossman,  43  Wis.  116; 
Anderson  v.  Patterson,  64  Wis.  557,  25  N. 
W.  541;  Merchants'  k  M.  Sav.  Bank  v. 
Love  joy,  84  Wis.  611,  55  N.  W.  108;  Bank  of 
Kaukauna  ▼.  Joannes,  98  Wis.  321,  73  N. 
W.  997;  Charles  Baumbach  Co.  v.  Hobkirk, 
104  Wis.  489,  80  N.  W.  740;  Franzke  v. 
Hitchon,  105  Wis.  11,  80  N.  W.  931;  Durr 
V.  Wildish,  108  Wis.  401,  84  N.  W.  437; 
Re  Antigo  Screen  Door  Co.  59  C.  C.  A.  248, 
123  Fed.  249;  Security  Warehousing  Co.  v. 
Hand,  206  U.  S.  415,  51  L.  ed.  1117,  27  Sup. 
Ct.  Rep.  720,  11  A.  &  E.  Ann.  Cas.  789; 
Zartnian  y.  First  Nat.  Bank,  189  N.  Y.  267, 
12  L.R.A.  (N.S.)  1083,  19  Am.  Baiikr.  Rep. 
27,  82  N.  E.  127;  Eastman  y.  Parkinson, 
133  Wis.  375,  13  L.R.A.(N.S.)  921,  113  N. 
W.  649. 

The  mortgagor  in  possession  cannot  be 
given  the  benefits  of  unencumbered  property 
while  the  creditors  are  prevented,  by  reason 
of  the  mortgage,  from  collecting  their 
claims.  This  vice  in  the  instrument  is  po- 
tent, so  long  as  the  mortgagor  is  in  actual 
possession,  whether  or  not  the  right  of  pos- 
session be  in  the  mortgagee. 

Missinskie  v.  McMurdo,  107  Wis.  578,  83 
N.  W.  768;  J.  H.  Silkman  Lumber  Co.  y. 
Hunholz.  132  Wis.  610,  11  L.R.A.(N.S.) 
1186,  122  Am.  St.  Rep.  1008,  112  N.  W. 
1081,  13  A.  &  E.  Ann.  Cas.  713;  George 
Walter  Brewing  Co.  v.  Lockery,  134  Wis. 
81,  114  N.  W.   120. 

The  trustee  in  bankruptcy  can  assert  this 
invalidity. 

Re  Antigo  Sci-een  Door  Co.  and  Security 
Warehousing  Co.  v.  Hand,  supra;  Mueller 
V.  Bruss,  112  Wis.  406,  88  N.  W.  229;  Durr 
V.  Wildish,  supra;  Russell  v.  St.  Mart,  180 
N.  Y.  355,  73  N.  E.  31 ;  Re  Garcewich,  63 
C.  C.  A.  510,  115  Fed.  87;  Mitchell  v.  Mitch- 
ell, 147  Fed.  280. 

The  property  in  suit  here  could,  under 
the  law  of  Wisconsin,  have  been  levied  upon 
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and  sold  under  judicial  process  against  the 
bankrupt. 

Mueller  y.  Bruss,  supra;  Re  Bement,  96 
C.  C.  A.  412,  172  Fed.  98. 

This  mortgage  was  not  valid  as  to  cred- 
itors. They  were  prevented  by  the  bank- 
ruptcy from  proceedings  to  avoid  it.  It 
could  have  been  levied  upon  and  sold  under 
judicial  process  against  this  bankrupt. 

Re  Bement,  supra;  Re  Rodgers,  60  C.  C. 
A.  567,  125  Fed.  169;  Fourth  Street  Nat. 
Bank  y.  Millbourne  Mills  Co.  —  L.RA. 
(N.  S.)  — ,  96  C.  C.  A.  629,  172  Fed.  177. 

Mr.  George  P.  Miller  also  filed  a  sepa- 
rate brief  for  appellees: 

If  general  order  36  applies,  then  the  fail- 
ure to  comply  therewith  is  ground  for  dis- 
missal. 

Chapman  v.  Bowen,  207  U.  S.  89,  52  L. 
ed.  116,  28  Sup.  Ct.  Rep.  32. 

Every  appeal  which  is  taken  in  a  pro- 
ceeding in  bankruptcy,  as  distinguished 
from  a  controversy  arising  in  bankruptcy, 
must  be  deemed  an  appeal  to  which  a  party 
is  entitled  by  the  act  within  the  meaning 
of  this  rule.  The  theory  upon  which  the 
appeal  appears  to  have  been  allowed  is  evi- 
dently that  there  is  presented  a  controversy 
arising  in  a  bankruptcy  proceeding. 

Hewit  y.  Berlin  Mach.  Works,  194  U.  S. 
296,  48  L.  ed.  986,  24  Sup.  Ct.  Rep.  690. 

Hewit  v.  Berlin  Mach.  Works,  supra,  is 
distinguishable  from  the  case  at  bar  upon 
the  groujid  that  the  Berlin  Machine  Works 
there  claimed  not  a  lien  recognizing  the 
right  of  the  trustee  to  possession  subject 
thereto,  but  a  paramount  title,  thus  raising 
a  separable  issue.  This  distinction  is  clear- 
ly pointed  out  in 

Coder  v.  Arts,  213  U.  S.  223,  53  L.  ed. 
772,  29  Sup.  Ct.  Rep.  436. 

The  case  presents  a  proceeding  in  bank- 
ruptcy, for  a  right  to  appeal  in  which  we 
must  look  only  to  the  bankruptcy  act,  and 
therefore  general  order  in  bankruptcy  No. 
36  must  be  followed. 

Re  Rouse,  H.  &  Co.  33  C.  C.  A.  366,  63 
U.  S.  App.  570,  91  Fed.  96;  Cunningham 
y.  German  Ins.  Bank,  41  C.  C.  A.  609,  101 
Fed.  977,  4  Am.  Bankr.  Rep.  192;  Hutchin- 
son y.  Otis,  190  U.  S.  652,  47  L.  ed.  1179, 
23  Sup.  Ct.  Rep.  778;  Coder  y.  Arts,. supra. 

*Mr.  Justice  Day  delivered  the  [552 
opinion  of  the  court: 

The  Standard  Telephone  &  Electric  Cora' 
pany,  a  Wisconsin  corporation,  was  adjudi- 
cated a  bankrupt  in  the  district  court  of 
the  United  States  for  the  eastern  district 
of  Wisconsin.  Under  its  articles  of  associa- 
tion it  was  authorized  to  carry  on  the 
business  of  selling  appliances  for  telephone 
purposes  and  operating  telephone  exchanges. 
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It  had  established  and  was  operating  a  tele- 
phone exchange  at  the  village  of  Sheridan, 
Wisconsin,  and  was  carrying  on  the  busi- 
ness of  manufacturing  and  selling  telephone 
apparatus  in  the  city  of  Milwaukee,  Wis- 
consin, where  it  had  a  stock  in  trade  and 
trade  fixtures.  The  trustee  in  bankruptcy 
filed  a  petition  to  sell  all  the  property  of 
the  bankrupt.  Appellant  Knapp,  as  trustee 
of  certain  mortgages  given  by  the  telephone 
company,  intervened,  and  asked  to  have  the 
lien  of  the  mortgage  established  as  the  first 
lien  on  the  property  and  satisfied  out  of 
the  proceeds  of  the  sale.  The  property  was 
sold,  and  the  question  is  as  to  the  lien  of 
these  mortgages  upon  the  fund. 

The  trustee  in  bankruptcy  answered  the 
petition  of  Knapp,  trustee  under  the  mort- 
gage, averring  that  it  was  a  chattel  mort- 
gage, and  fraudulent  and  void  as  to  credit- 
ors, because  of  certain  agreements  contained 
therein,  because  it  was  on  after-acquired 
property,  and  because  of  the  failure  to  file 
an  affidavit  of  renewal,  as  required  by  the 
Wisconsin  st&tutes.  The  referee  in  bank- 
ruptcy found  the  facts,  and  held  tlie  mort- 
gage void.  Upon  hearing,  the  district 
judge  reached  a  like  conclusion.  157  Fed. 
106. 

The  circuit  court  of  appeals  of  the 
seventh  circuit,  upon  appeal,  affirmed  the 
decree  of  the  district  court,  holding  the 
mortgage  void  for  the  reasons  set  forth  at 
large  in  the  opinion  of  the  district  judge. 
89  C.  C.  A.  467,  162  Fed.  675. 

A  motion  has  been  filed  to  dismiss  the 
appeal  for  want  of  findings  of  fact  and 
conclusions  of  law  in  the  circuit  court  of 
appeals,  as  required  by  general  order  in 
bankruptcy  No.  36.  Whether  or  not  such 
a  finding  of  facts  was  required  depends 
553]  *upon  the  character  of  the  present 
proceeding.  General  order  in  bankruptcy 
No.  36,  authorized  under  subdivision  b 
of  §  25  of  the  bankruptcy  act  [30  Stat. 
at  L.  553,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3432],  provides  for  ap- 
peals under  the  act  to  this  court  from 
the  circuit  court  of  f^ppcals  within  thir- 
ty days  after  the  judgment  or  decree, 
and  for  the  making  and  filing  of  a  finding  of 
facts  and  conclusions  of  law  separately 
stated,  and  that  the  record  upon  such  ap- 
peal shall  consist  only  of  the  pleadings,  the 
judgment  or  decree,  the  finding  of  facts,  and 
conclusions  of  law. 

Section  256  provides  for  appeals  from 
any  final  decision  of  a  court  of  appeals  al- 
lowing or  rejecting  a  claim  under  the  act, 
under  such  rules  and  within  such  time  as 
may  be  prescribed  by  the  Supreme  Court  of 
the  United  States.  Such  appeals  are  al- 
lowed when  the  amount  in  controversy  ex- 
ceeds the  sum  of  $2,000,  and  the  question 
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involved  might  have  been  taken  by  appssl 
or  writ  of  error  from  the  highest  court  of 
a  state  to  the  Supreme  Court  of  the  United 
States;  or  where  some  justice  of  the  Su- 
preme Court  of  the  United  States  shall  certi- 
fy that,  in  his  opinion,  the  determination 
of  the  question  or  questions  involved  in  the 
allowance  or  rejection  of  such  claim  is  es- 
sential to  a  uniform  construction  of  the 
bankruptcy  act  throughout  the  United 
States. 

Under  authority  of  subdivision  b,  §  25, 
general  order  No.  36  was  adopted,  and  in  the 
cases  enumerated  a  finding  of  facts  and  con- 
clusions of  law  must  be  made  in  the  circuit 
court  of  appeals,  and  the  appeal  taken 
within  thirty  days  after  the  entry  of  the 
judgment  or  decree. 

The  case  at  bar  is  not  of  that  class ;  it  is 
an  intervention  in  a  bankruptcy  proceed- 
ing,  and,  within  the  meaning  of  the  act,  a 
controversy  arising  in  a  bankruptcy  pro- 
ceeding, and  the  appellate  jurisdiction  is  the 
same  as  in  like  cases  under  the  court  of 
appeals  act.  Bankruptcy  act,  §  24a;  Hewit 
V.  Berlin  Mach.  Works,  194  U.  S.  206,  48  L. 
ed.  986,  24  Sup.  Ct.  Rep.  690;  Coder  v.  Arts, 
213  U.  S.  223,  53  L.  ed.  772,  29  Sup.  Ct.  Rep. 
436,  and  cases  therein  cited. 

As  the  appeal  was  in  the  manner  provid- 
ed for  in  the  court  of  appeals  net,  no 
special  finding  of  facts  was  required  under 
•general  order  No.  36,  and  the  mo-  [554 
tion  to  dismiss  the  appeal  must  be  over- 
ruled. 

Tlie  mortgages  in  question,  which  were 
upon  all  the  property  and  estate  of  the 
mortgagor,  acquired  or  to  be  acquired,  in 
connection  with  or  in  relation  to  the  busi- 
ness of  the  mortgagor,  contain,  among 
others,  the  following  provisions: 

"Nothing  herein  contained  shall  be  con- 
strued to  prevent  said  first  party  from 
carrying  on,  in  the  due  and  regular  course, 
its  said  business,  and  collecting  the  indebt- 
edness and  moneys  due  or  to  become  due 
therein,  and  applying  the  same  to  its  own 
use,  except  as  hereinafter  provided." 

The  mortgage  makes  provision  for  a  sink- 
ing fund  of  $2,000  annually,  $500  quarterly, 
out  of  the  proceeds  of  the  business,  or,  if 
necessary,  from  the  general  resources;  and 
the  mortgage  contains  this  further  pro- 
vision: 

"Said  first  party  further  agrees  that  no 
dividend  shall  be  declared  or  paid  on  its 
capital  stock  at  any  time  when  any  portion 
of  said  sinking  fund  or  the  interest  on  said 
bonds  shall  not  have  been  duly  provided  for, 
according  to  the  terms  of  this  indenture. 

"Provided,  however,  That  said  trustee  be 
and  he  is  hereby  empowered  and  authorized 
in  his  discretion,  and  in  case  he  does  not 
procure  for  the  sinking  fund  any  of  said 
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bonds  at  par  and  accrued  interest,  upon 
application  in  writing  by  said  first  party 
to  waive  the  making  by  said  party  of 
full  or  any  payment  into  or  provision  for 
said  sinking  fund  for  any  quarter  year,  and 
in  the  event  of  said  trustee  electing  not  to 
require  said  first  party  to  make  such  pay- 
ment into  or  provision  for  such  sinking 
fund,  the  moneys  which  would  otherwise 
have  been  placed  therein  for  the  purchase 
of  said  bonds  as  aforesaid  shall  remain  at 
the  disposition  of  said  first  party,  to  be 
divided  as  dividends,  or  to  enlarge,  extend, 
improve,  repair,  renew,  or  rehabilitate  its 
said  described  business  and  property." 

It  will  be  seen  that  under  these  pro- 
visions the  mortgagor  is  allowed  to  remain 
in  possession  of  the  property,  applying  the 
proceeds  thereof  to  his  own  use,  except  that 
555]  no  dividends  shall  *be  declared  or 
paid  without  first  making  provision  for 
the  sinking  fund  and  the  interest  on 
the  bonds,  and  with  this  important  pro- 
viso,— that  the  trustee  under  the  mort- 
gage may  in  his  discretion,  in  case 
he  does  not  procure  for  the  sinking 
fund  bonds  at  par  and  accrued  interest,  upon 
the  application  of  the  mortgagor,  waive  the 
payment  into  or  provision  for  the  sinking 
fund  for  any  quarter  year,  and,  in  such  case, 
■the  moneys  which  would  otherwise  go  into 
the  sinking  fund  for  the  purchase  of  bonds 
shall  remain  at  the  disposition  of  the  mort- 
gagor, to  be  distributed  as  dividends,  or  to 
,be  used  for  the  benefit  of  the  business  and 
-property  in  the  manner  described. 

Section  2310,  Wisconsin  Statutes,  pro- 
vides : 

"Every  sale  made  by  a  vendor  of  goods 
and  chattels  in  his  possession  or  under  his 
control,  and  every  assignment  of  goods  and 
chattels,  unless  the  same  be  accompanied  by 
an  immediate  delivery,  and  be  followed  by 
an  actual  and  continued  change  of  posses- 
sion of  the  things  sold  or  assigned,  shall  be 
presumed  to  be  fraudulent  and  void  as 
against  the  creditors  of  the  vendor,  or  the 
creditors  of  the  person  making  such  as- 
aignment,  or  subsequent  purchasers  in  good 
faith,  and  thall  be  conclusive  evidence  of 
fraud,  unless  it  shall  be  made  to  appear 
on  the  part  of  the  persons  claiming  under 
such  sale  or  assignment,  that  the  same  was 
made  in  good  faith  and  without  any  intent 
to  defraud  such  creditors  or  purchasers." 

Section  2313  provides  that  no  mortgage 
or  sale  of  personal  property  shall  be  valid 
against  any  other  persons  than  the  parties 
thereto,  unless  the  possession  of  the  mort- 
gaged property  be  delivered  to  and  retained 
by  the  mortgagee,  or  unless  the  mortgage, 
or  a  copy  thereof,  be  filed  as  required  by 
the  statute,  except  as  otherwise  provided 
therein. 
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Section  23166  provides  that  a  mortgagor 
in  possession  of  a  stock  of  goods  from  which 
he  is  permitted  to  make  sales  and  apply  the 
proceeds  upon  the  debt  shall  file  a  state- 
ment showing  the  amount  oi  sales,  amount 
applied  on  mortgage,  and  amount  of  new 
stock  bought  every  sixty  days,  and,  upon 
his  failure  to  file  such  statement,  the  debt 
shall  become  immediately  *due,  and  [550 
after  fifteen  days  the  mortgage  shall  cease 
to  be  a  lien,  except  between  the  parties 
thereto. 

It  was  found  as  a  matter  of  fact  that  no 
statement  was  filed  of  the  amount  of  the 
sales,  amount  of  new  stock  bought,  amount 
applied  on  mortgage,  etc.,  every  sixty  days, 
as  required  by  the  Wisconsin  statute,  § 
231  G&;  that  since  the  execution  of  the 
mortgage  the  company,  in  the  course  of  its 
business,  made  sales  from  the  mortgaged 
property  and  applied  the  proceeds  to  its 
own  use;  that  the  property  was  in  posses- 
sion of  the  mortgagor;  that  Knapp,  the 
trustee,  knew  that  the  business  was  being 
so  transacted;  that  it  was  i^derstood  that 
the  business  should  be  so  transacted  and 
sales  of  the  mortgaged  property  so  ap- 
plied to  the  mortgagor's  use. 

While  there  was  a  finding  that  no  inten- 
tional bad  faith  was  shown,  still  we  agree 
with  the  court  of  appeals  and  the  district 
judge  that,  under  the  law  of  Wisconsin,  as 
construed  by  ber  highest  court,  such  con- 
ditions as  were  contained  in  these  mort- 
gages  rendered  them  fraudulent  in  law  and 
void  as  to  creditors.  Merchants'  &.  M.  Sav. 
Bank  v.  Lovejoy.  84  Wis.  601,  55  N.  W. 
108;  Bank  of  Kaukauna  v.  Joannes,  98 
Wis.  321,  73  N.  W.  997 ;  Charles  Baumbach 
Co.  V.  Hobkirk,  104  Wis.  488,  80  N.  W.  740; 
Franzke  v.  Hitchon,  105  Wis.  11,  80  N.  W. 
931;  Durr  v.  Wildish,  108  Wis.  401,  84  N. 
W.  437. 

In  this  case  the  stipulations  of  the  mort- 
gages practically  permitted  the  mortgagor 
to  dispose  of  the  property  for  his  own  bene- 
fit, except  that  it  must  make  certain  pro- 
visions for  a  sinking  fund  and  interest  on 
the  bonds;  and,  with  the  consent  of  the 
trustee,  no  provision  need  be  made  for  the 
sinking  fund  or  interest,  and  the  moneys 
which  otherwise  would  have  been  placed 
therein  for  the  purchase  of  bonds  might 
be  applied  for  the  benefit  of  the  mortgagor, 
whether  as  dividends  or  for  the  benefit  of 
its  business  and  property.  Such  provisions 
are  clearly  within  the  Wisconsin  decisions, 
for  they  permit  the  mortgagor  to  have  the 
benefit  of  the  property,  to  keep  it  in  his 
possession,  and  to  appropriate  the  pro* 
ceeds  to  his  own  use.  The  Wisconsin  de- 
cisions render  such  mortgages  invalid  aa 
to  creditors,  because  the  effect  of  such  pro^ 
visiona  ia  to  give  tht  ^beneficial  use  [557 
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of  the  mortgaged  property  to  the  mortga- 
gor in  possesaion,  and  to  make  posaible  the 
use  of  the  mortgage  as  a  protection  against 
ereditors  of  the  mortgagor  when  they  shall 
undertake  to  assert  their  rights. 

But  it  is  said  the  trustee  in  bankruptcy 
may  not  defend  against  these '  mortgages. 
It  is  contended  that  they  are  good  as  be- 
tween the  parties,  and  that,  as  to  them,  the 
trustee  'in  bankruptcy  occupies  no  better 
position  than  the  bankrupt.  This  question 
was  raised  and  decided  in  Security  Ware- 
housing Co.  ▼.  Hand,  206  U.  S.  415,  51  L. 
ed.  1117,  27  Sup.  Ct.  Rep.  720,  11  A.  A  E. 
Ann.  Cas.  789.  That  case  arose  in  Wis- 
consin, and  it  was  therein  held  that,  under 
the  Wisconsin  law,  an  attempted  pledge  of 
property,  without  change  of  possession,  was 
void  under  the  laws  of  that  state.  In  that 
case,  as  in  this  one,  the  question  was  raised 
as  to  whether  the  trustee  in  bankruptcy 
could  question  the  transaction,  and  it  was 
contended  that,  being  valid  as  between  the 
parties,  the  trustee  took  only  the  right  and 
title  of  the  bankrupt.  The  question  was 
fully  considered  therein,  and  the  previous 
eases  in  this  court  were  reviewed.  The 
principle  was  recognized  that  the  trustee  in 
bankruptcy  stands  in  the  shoes  of  the  bank- 
rupt, and  that  the  property  in  his  hands  is 
subject  to  the  equities  impressed  upon  it 
while  in  the  hands  of  the  bankrupt. 

But  it  was  held  that  the  attempt  to  cre- 
ate a  lien  upon  the  property  of  the  bankrupt 
was  void  as  to  general  creditors  under  the 
laws  of  Wisconsin.  Applying  §  70a  of  the 
bankruptcy  act,  it  was  held  that  the  trustee 
in  bankruptcy  was  vested  by  operation  of 
the  bankrupt  law  with  the  title  of  the  prop- 
erty transferred  by  the  bankrupt  in  fraud 
of  creditors,  and  also  that  the  trustee  took 
the  property  which,  prior  to  the  filing  of  the 
petition,  might  liave  been  levied  upon  and 
sold  by  judicial  process  against  the  bank- 
rupt. It  was  therefore  held  that,  as  there 
had  been  no  valid  pledge  of  the  property, 
for  want  of  change  of  possession,  it  could 
have  been  levied  upon  and  sold  under  ju- 
dicial process  against  the  bankrupt  at  the 
time  of  the  adjudication  in  bankruptcy, 
and  passed  to  the  trustee  in  bankruptcy. 
558]  *The  principles  announced  in  Securi- 
ty Warehousing  Co.  v.  Hand,  supra,  when 
applied  to  the  present  case,  are  decisive  of 
the  question  here  presented.  Under  the  Wis- 
consin statutes  and  decisions  of  the  highest 
court  of  that  state  the  conditions  contained 
upon  the  face  of  this  mortgage  were  such 
as  to  render  it  fraudulent  in  law  and  void 
as  to  creditors,  and  prior  to  the  filing  of 
the  petition  in  bankruptcy  the  property 
might  have  been  levied  upon  and  sold  by  ju- 
dicial process  against  the  bankrupt. 

Tt  is  fvue  that  in  Security  Warehousing 
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Co.  V.  Hand  the  court  said  that  the  at- 
tempted pledge  was  a  "mere  pretense,  a 
sham;"  but  the  courts  of  Wisconsin  have 
held  that  such  provisions  as  are  in  these 
mortgages,  giving  the  bankrupt  the  right 
to  dispose  of  the  mortgaged  property  for  its 
own  benefit,  rendered  the  conveyance 
fraudulent  in  law,  and  therefore  void  as  to 
creditors.  This  brings  the  conveyance  with- 
in the  terms  of  the  bankrupt  act,  as  one 
which  the  trustee  may  attack,  as  conclusive- 
ly as  it  would  if  fraudulent  intent  in  fact 
were  shown  to  exist. 

In  Mueller  v.  Brass,  112  Wis.  406,  88  N. 
W.  229,  it  was  held  that  a  trustee  in  bank- 
ruptcy could  maintain  an  action  to  set  aside 
a  fraudulent  conveyance,  but  that  the  com- 
plaint must  aver  and  the  trustee  must  show 
that  the  estate  had  not  sufficient  assets  in 
the  trustee's  hands  to  satisfy  the  claims 
filed  against  the  debtor.  And  it  is  insisted 
that  a  showing  of  this  character  is  lacking 
in  the  present  case.  Without  deciding  that 
under  the  bankruptcy  act  the  answer  of 
the  trustee  in  bankruptcy  was  required  to 
make  this  averment,  accompanied  by  proof, 
if  necessary,  it  is  sufficient  upon  this  point 
to  say  that  the  intervening  petition  of  the 
trustee  of  the  mortgage  sought  to  assert  a 
lien  upon  all  the  property  of  the  bankrupt 
in  the  trustee's  hands.  The  suggestion  in 
appellant's  brief,  that  the  trustee  in  bank- 
ruptcy may  possibly  recover  against  direct- 
ors and  officers  of  the  corporation  for  dere- 
liction of  duty,  and  against  stockholders  for 
unpaid  subscriptions  and  additional  lia- 
bility on  their  part,  presents  no  reason  why 
he  may  not  resist  an  'attempt  to  [550 
take  all  the  available  property  in  his  hands 
to  apply  on  a  mortgage  void  as  to  credit- 
ors at  the  time  of  the  adjudication. 

We  are  of  opinion,  for  the  reasons  stated, 
that  the  mortgages  in  question  are  void, 
and  that,  under  the  bankruptcy  law,  the 
trustee  can  assert  tlieir  invalidity. 

Judgment  affirmed. 


THOMAS  FRANKLIN,  Plff.  in  Err., 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  559-570.) 

Error  to  circuit  court  — Jurisdiction  be* 
low. 

1.  The  contention  that,  under  U.  S.  Rev. 
Stat  I  3342,  art.  62,  U.  S.  Comp.  Stat 
1001,  p.  .057,  a  court-martial  has  exclusive 
jurisdiction  over  the  crimes  committed  by  a 

NoTK.  —  On  direct  review  in  Federal  Su- 
preme Court  of  judgment  of  circuit  or  dis- 
trict courts — see  note  to  Gwiu  v.  United 
SUtes,  46  L.  ed.  U.  S.  741. 
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military  officer  which  are  cognizable  by 
courts-inartial  under  the  provisions  of  that 
article,  is  too  clearly  unfounded  to  serve  as 
the  basis  ot  a  writ  of  error  from  the  Fed- 
eral Supreme  Court,  to  review  a  conviction 
in  a  circuit  court. 

[For  other  cases,  see  Appeal  and  Error,  895- 
014,  in  Digest  Sup.  Ct.  1008.] 

£rror   to    circuit    court « frlvolonsness 
of  Federal  question. 

2.  The  claim  that  power  of  legislation  is 
unconstitutionally  delegated  to  the  state 
legislatures  by  the  act  of  July  7,  1808  (30 
Stat,  at  L.  717,  chap.  676,  U.  S.  Com  p. 
Stat.  1001,  p.  3652),  §  2,  adopting  such  pun- 
ishment for  off'enses  committed  in  places 
under  the  exclusive  jurisdiction  and  control 
of  the  United  States  as  the  laws  of  the 
state  in  which  such  places  are  situated  "now 
provide"  for  a  like  offense,  the  punishment 
therefor  not  being  otherwise  provided  for 
by  any  law  of  the  United  States,  is  too 
clearly  unfounded  to  serve  as  the  basis  of  a 
writ  of  error  from  a  Federal  Supreme  Court 
to  a  circuit  court. 
[For  of  her  cases,  see  Appeal  and  Error,  038- 

080,  in  Digest  Sup.  Ct.  1908.] 

[No.  736.] 

Submitted    February    21,     1010.     Decided 
March  14,  1010. 

JN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  conviction  of  a 
military  officer  for  embezzlement  and  pre- 
senting false  claims  upon  the  government  of 
the  United  States.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below  on  demurrer,  174 
Fed.  161,  163. 

Statement  by  Mr.  Chief  Justice  Fuller; 

Three  indictments  were  returned  against 
plaintiff  in  error  by  the  grand  jury  in  the 
southern  district  of  New  York.  In  the  first 
of  said  indictments  he  was  charged  with 
560]  the  embezzlement  *of  certain  personal 
property  of  tlie  cadets  at  the  United  States 
Military  Academy,  upon  a  government 
reservation,  to  wit,  the  West  Point  Mili- 
tary Reservation,  in  the  southern  district 
of  New  York,  in  violation  of  §  5301,  Re- 
vised Statutes,  as  amended  by  the  act  of 
July  7,  1898  [30  Stat,  at  L.  717,  chap.  570, 
U.  S.  Comp.  Stat.  1901,  p.  3052],  and  of 
S§  528  and  531  of  the  New  York  Penal  Code. 

In  the  second  indictment  he  was  charged 
with  making  and  presenting  to  an  officer  of 
the  Army,  for  approval,  false  claims  upon 
the  government  of  the  United  States  for 
supplies  furnished  to  the  cadet  mess  at  West 
Point,  in  violation  of  §  5138,  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1001,  p.  3674); 
and  in  the  third  indictment,  he  was  charged 
with  making  and  presenting  to  an  officer  of 
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the  Army,  for  approval  and  for  payment,  a 
false  claim  upon  the  United  States  War  De- 
partment, and  upon  the  treasurer  of  tha 
United  States  Military  Academy  in  yiola* 
tion  of  §  5438,  Revised  Statutes. 

Demurrers  to  the  indictments  were  over- 
ruled and  they  were  then  consolidated.  The 
first  of  said  indictments  contained  six 
counts,  in  three  of  which  plaintiff  in  error 
was  charged  with  grand  larceny  in  the  sec- 
ond degree,  under  the  New  York  Penal  Code, 
and  in  the  other  three  he  was  charged  with 
embezzlement  of  the  same  funds,  in  violation 
of  the  New  York  Penal  Code;  but  the  first 
three  of  said  counts  were  nolle  prossed. 
The  defendant  thereupon  pleaded  guilty  to 
all  three  of  the  indictments;  but  before  judg- 
ment was  pronounced,  he  moved  in  arrest  of 
judgment,  the  grounds  of  his  motion  being 
as  follows: 

"1.  Because  the  said  fourth,  fifth,  and 
sixth  counts  of  the  indictment  against  the 
said  defendant  for  grand  larceny  under  §  2, 
chapter  676,  act  of  July  7,  1808,  to  and  of 
which  the  defendant  pleaded  and  was  found 
guilty,  do  not,  nor  does  any  one  of  the  said 
counts,  charge  a  criminal  offense  under  the 
laws  of  the  United  States. 

"2,  Because  the  said  §  2,  chapter  576,  of 
an  act  of  Congress  approved  July  7,  1898, 
entitled,  'An  Act  to  Protect  the  Harbor  De- 
fenses and  Fortifications  Constructed  or 
Used  by  the  United  States  from  Malicious 
Injury,  and  for  Other  Purposes,'  is  uncon- 
stitutional and  void. 

•"3.  Because,  by  the  Constitution  [561 
and  the  laws  of  the  United  States,  thia 
court  here  has  no  jurisdiction  of  the 
offense  alleged  to  have  been  committed 
by  this  defendant  in  said  fourth,  fifth, 
and  sixth  counts  of  the  said  indictments, 
because  he  says  the  said  §  2,  chapter 
576,  of  the  said  act  of  Congress  ap- 
proved July  7,  1808,  confers  upon  this 
court  here  no  jurisdiction  of  this  cause, 
nor  any  legal  power  to  hear,  try,  and  de- 
termine the  same,  inasmuch  as  the  punish- 
ment for  the  offense  alleged  in  said  in- 
dictment, and  in  each  and  every  count 
thereof,  when  committed  by  the  treasurer  of 
the  United  States  Military  Academy,  an  of- 
ficer of  the  Army  of  the  United  States,  is 
provided  for  by  §  1342,  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  Stat  1001, 
p.  044) ;  and  inasmuch  as,  by  the  said  Con- 
stitution and  laws,  exclusive  jurisdiction 
over  said  offense,  when  committed  by  a 
person  subject  to  military  jurisdiction,  is 
vested  in  the  properly  constituted  and  au- 
thorized courts-martial  of  the  United 
States. 

"4.  Because  the  facts  alleged  in  said 
counts  under  §  5438,  Revised  Statutes  of 
the   United  States,  do  not,  as  alleged   in 
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said  counts,  or  in  any  one  of  them,  charge  a 
criminal  offense  against  the  United  States." 

This  motion  was  overruled,  and  defendant 
was  sentenced  to  serve  a  term  of  imprison- 
ment of  two  and  one-half  years  in  the 
United  States  penitentiary  at  Atlanta;  and, 
errors  being  assigned  which  raised  the  ques- 
tions presented  in  the  motion  in  arrest  of 
judgment,  the  case  was  removed  to  this 
court  by  writ  of  error. 

The  statutes  under  which  said  indict- 
ments were  found  are  as  follows: 

1.  Section  2  of  the  act  of  July  7,  1898 
(30  Stat,  at  L.  717,  chap.  676,  U.  S. 
Comp.  Stat.  1901,  p.  3652)  : 

"That  when  any  offense  is  committed  in 
any  place,  jurisdiction  over  which  has  been 
retained  by  the  United  States  or  ceded  to 
it  by  a  state,  or  which  has  been  purchased 
with  the  consent  of  a  state  for  the  erection 
of  a  fort,  magazine,  arsenal,  dockyard,  or 
other  needful  building  or  structure,  the  pun- 
ishment for  which  offense  is  not  provided  for 
562]  by  any  law  of  the  •United  States,  the 
person  committing  such  offense  shall,  upon 
conviction,  in  a  circuit  or  district  court  of 
the  United  States  for  the  district  in  which 
the  offense  was  committed,  be  liable  to  and 
receive  the  same  punishment  as  the  laws  of 
the  state  in  which  such  place  is  situated 
now  provide  for  the  like  offense  when  com- 
mitted within  the  jurisdiction  of  such  state, 
and  the  said  courts  are  hereby  vested  with 
jurisdiction  for  such  purpose;  and  no  sub- 
sequent repeal  of  any  such  state  law  shall 
affect  any  such  prosecution." 

2.  Sections  528  and  531  of  the  Penal  Code 
of  New  York: 

"Sec.  528.  A  person  who,  with  the  intent 
to  deprive  or  defraud  the  true  owner  of  his 
property,  or  of  the  use  and  benefit  thereof, 
or  to  appropriate  the  same  to  the  use  of 
the  taker,  or  of  any  other  person,  either — 

"1.  Takes  from  the  possession  of  the  true 
owner,  or  of  any  other  person;  or  obtains 
from  such  possession  by  color  or  aid  of 
fraudulent  or  false  representation  or  pre- 
tense, or  of  any  false  token  or  writing;  or 
secretes,  withholds,  or  appropriates  to  his 
own  use,  or  that  of  any  person  other  than 
the  true  owner,  any  money,  personal  prop- 
erty, thing  in  action,  evidence  of  debt  or 
contract,  or  article  of  value 'of  any  kind; 
or, 

"2.  Having  in  his  possession,  custody,  or 
control,  as  a  bailee,  servant,  attorney,  agent, 
clerk,  trustee,  or  oflicer  of  any  person,  as- 
sociation, or  corporation,  or  as  a  public  of- 
ficer, or  as  a  person  authorized  by  agree- 
ment or  by  competent  authority,  to  hold  or 
take  such  possession,  custody,  or  control, 
any  money,  property,  evidence  of  debt  or 
contract,  article  of  value  of  any  nature,  or 
thing  in  action  or  possession^  appropriates 
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the  same  to  his  own  usp,  or  that  of  any 
other  person  other  than  the  true  owner  or 
person  entitled  to  the  benefit  thereof,  steals 
sucli  property  and  is  guilty  of  larceny. 
•       •■••••••••• 

"Sec.  531.  A  person  is  guilty  of  grand 
larceny  in  the  second  degree,  who,  under 
circumstances  not  amoimting  to  grand  lar- 
ceny in  the  first  degree,  in  any  manner  speci- 
fied in  this  article,  steals  or  unlawfully 
obtains  or  appropriates: 

•"1.  Property  of  the  value  of  more  [568 
than  $25,  but  not  exceeding  $500,  in  any 
manner  whatever;  or 

"2.  Property  of  any  value,  by  taking  the 
same  from  the  person  of  another ;  or 

"3.  A  record  of  a  court  or  oflTicer,  or  a 
writing,  instrument,  or  record  kept,  filed,  or 
deposited  according  to  law,  with,  or  in  keep- 
ing of,  any  public  office  or  officer." 

3.  Section  5438,  Revised  Statutes,  so  far 
as  applicable  to  these  indictments: 

"Every  person  who  makes  or  causes  to 
be  made,  or  presents  or  causes  to  be  pre- 
sented, for  payment  or  approval,  to  or  by 
any  person  or  officer  in  the  civil,  military, 
or  naval  service  of  the  United  States,  any 
claim  upon  or  against  the  government  of 
the  United  States,  or  any  department  or 
officer  thereof,  knowing  such  claim  to  be 
false,  fictitious,  or  fraudulent,  or  who,  for 
the  purpose  of  obtaining  or  aiding  to  ob- 
tain the  payment  or  approval  of  such  claim, 
makes,  uses,  or  causes  to  be  made  or  used, 
any  false  bill,  receipt,  voucher,  roll,  account, 
claim,  certificate,  affidavit,  or  deposition, 
knowing  the  same  to  contain  any  fraudulent 
or  fictitious  statement  or  entry  •  •  • 
every  person  so  offending  in  any  of  the 
matters  set  forth  in  this  section  shall  be 
imprisoned  at  hard  labor  for  not  less  than 
one  nor  more  than  five  years,  or  fined  not 
less  than  one  thousand  nor  more  than  five 
thousand  dollars." 

Mr.  Holmes  Conrad  submitted  the  cause 
for  plaintiff  in  error. 

Mr.  S.  T.  Ansell  also  filed  a  brief  for 
plaintiff  in  error. 

Solicitor  General  Bowers  submitted  the 
cause  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  brought  directly 
to  this  court  from  the  circuit  court  of  the 
United  States  for  the  southern  district  of 
New  York,  and  tlie  grounds  upon  which 
it  is  rested  appear  to  be — 

First.  That  under  the  62d  article  of  war, 
§  1342,  Revised  Statutes  (U.  S.  Comp.  SUt 
1901,  p.  957),  which  reads: 

*"A11  crimes  not  capHal,  and  all  [567 
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disorders  and  neglects,  which  offiters  and 
soldiers  may  be  guilty  of,  to  the  preju- 
dice of  good  order  and  military  disci- 
pline, though  not  mentioned  in  the  fore- 
going articles  of  war,  are  to  be  taken 
<!ognizance  of  by  a  general  or  a  regi- 
mental, garrison,  or  field  officers'  court- 
martial,  according  to  the  nature  and  degree 
•of  the  offense,  and  punished  at  the  discre- 
tion of  such  court," 

«  court-martial  has  exclusive  jurisdiction  of 
the  ofTenses  charged  herein,  inasmuch  as 
plaintiff  in  error  was  an  officer  of  the  Unit- 
ed States  Army;  and 

Second.  That  the  case  involved  the  con- 
struction or  application  of  the  Constitution 
of  the  United  States,  and  that  the  constitu- 
tionality of  a  law  of  the  United  States  was 
drawn  in  question  because,  as  is  alleged,  §  2 
.of  the  act  of  July  7,  1898,  is  unconstitu- 
.tional,  in  that  it  undertakes  to  delegate  the 
power  of  legislation  to  the  state  legisla- 
.tures. 

1.  It  is  well  settled  that  the  62d  article 
.of  war  does  not  vest,  nor  purport  to  vest, 
«xclusive  jurisdiction  in  courts-martial,  and 
that  civil  courts  have  concurrent  jurisdic- 
tion over  all  offenses  committed  by  a  mili- 
tary officer  which  may  be  punished  by  a 
court-martial  under  the  provisions  of  that 
.article. 

The  30th  section  of  the  act  of  March  3, 
3803  (12  SUt.  at  L.  73G,  chap.  75,  U.  S. 
Comp.  Stat  1901,  p.  966),  provided  that 
in  time  of  war,  insurrection,  or  rebellion 
certain  offenses,  including  murder,  "shall 
be  punishable  by  the  sentence  of  a  general 
•court-martial  or  military  commission,  when 
committed  by  persons  who  are  in  the  mili- 
tary service  of  the  United  States,  and  sub- 
ject to  the  articles  of  war;  and  the  punish- 
ments for  such  offenses  shall  never  be  less 
than  those  inflicted  by  the  laws  of  the  state, 
territory,  or  district  in  which  they  may 
have  been  committed." 

In  Coleman  v.  Tennessee,  97  U.  S.  609,  24 
L.  ed.  1118,  it  was  held  that  this  statute  did* 
not^  confer  upon  courts-martial  exclusive 
jurisdiction  for  the  trial  of  the  offenses 
mentioned. 

In  Grafton  v.  United  SUtes,  206  U.  S. 
333,  348,  61  L.  ed.  1084,  1089,  27'  Sup.  Ct. 
Rep.  749,  11  A.  &  E.  Ann.  Cas.  640,  it  was 
expressly  declared  that  the  jurisdiction  of 
568]  courts-martial  is  not  ^exclusive.  Un- 
doubtedly the  general  rule  is  that  the  juris- 
diction of  civil  <H>urts  is  concurrent  as  to 
offenses  triable  before  courts-martial.  See 
•opinion  of  Attorney  General  Cushing,  6  Ops. 
Atty.  Gen.  413,  419;  United  States  y.  Clark, 
81  Fed.  710. 

And  in  the  present  case  the  language  of 
article  62  and  that  of  §  6438,  Revised  Stat- 
utes, and  of  §  2  of  the  act  of  July  7,  1898, 
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demonstrates  that  it  was  the  intention  of 
Congress  that  offenses  committed  in  vio- 
lation of  the  latter  statute  should  be  pun- 
ished by  the  civil  courts;  to  say  nothing  oi 
the  fact  that  it  was  expressly  provided  in 
§  2  and  prior  laws,  that  conviction  should  be 
*'in  a  circuit  or  district  court  of  the  United 
States  in  which  the  offense  was  committed." 

There  is  absolutely  nothing  in  tlie  first 
proposition. 

2.  This  is  equally  so  of  the  intimated  con- 
stitutional point. 

By  §  3  of  the  act  of  March  3,  1825  (4 
Stat,  at  L.  115,  chap.  66,  U.  S.  Comp.  Stat. 
1901,  p.  3651),  it  was  provided: 

"That,  if  any  offense  shall  be  committed 
in  any  of  the  places  aforesaid,  the  punish- 
ment of  which  offense  is  not  specially  pro- 
vided for  by  any  law  of  the  United  States, 
such  offense  shall,  upon  a  conviction  in  any 
court  of  the  United  States  having  cognizance 
thereof,  be  liable  to,  and  receive,  the  same 
punishment  as  the  laws  of  the  state  in  which 
such  fort,  dockyard,  navy  yard,  arsenal, 
armory,  or  magazine,  or  other  place,  ceded 
as  aforesaid,  is  situated  provide  for  the  like 
offense  when  committed  within  the  body  of 
any  county  of  such  state." 

In  United  States  v.  Paul,  6  Pet.  141,  142, 
8  L.  ed.  348,  349,  coming  here  on  certificate 
of  division,  it  was  held  by  this  court,  speak- 
ing by  Chi^f  Justice  Marshall,  that  the  ef- 
fect of  this  section  was  "limited  to  the  laws 
of  the  several  states  in  force  at  the  time  of 
its  enactment;"  and  it  followed  that  by  this 
act  Congress  adopted  for  the  government  of 
the  designated  places,  under  the  exclusive 
jurisdiction  and  control  of  the  United 
States,  the  criminal  laws  then  existing  in 
the  several  states  within  which  such  places 
were  situated,  in  so  far  as  said  laws  were 
not  displaced  by  specific  laws  enacted  by 
Congress. 

Section  2f  of  the  act  of  July  7,  1896,  was 
*to  the  same  effect,  and  moreover,  by  [569 
express  language,  Congress  adopted  such 
punishment  as  "the  laws  of  the  state  in  which 
such  place  is  situated  noto  provide  for  the 
like  offense."  There  is,  plainly,  no  delega- 
tion to  the  states  of  authority  in  any  way  to 
change  the  criminal  law  applicable  to  places 
over  which  the  United  States  has  jurisdic- 
tion. 

We  give  below  the  legislation  on  the 
subject.t 

fOn  March  3,  1825,  Congress  passed: 

Chap.  65.  An  Act  More  Effectually  to  Pro- 
vide for  the  Punishment  of  Certain 
Crimes  against  the  United  States,  and  for 
Other  Purposes. 

Sec.  3.  .  .  .  That,  if  any  offense  shall 
be  committed  in  any  of  the  places  aforesaid, 
the  punisluneot  of  which  offense  is  not  tpe- 
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S70]  *W«  are  of  opinion  thAt  the  point*  at- 
tempted to  be  raiaed  to  jiutitj  juriidiction 
Are  aa  unfounded  in  aubetance  bs  to  utterly 
fail  ol  their  purpose. 

Writ  of  error  dismuied  for  want  of  jurii- 
■diction. 


8TI]  *m)WARD  C.  08B0RK  and  Joseph  J. 

Slocum,  aa  TruateeB  ol   Heatings  &  Dako- 

U  lUilway  Companj,  Plffs.  in  Err., 

PETER  FROYSETH. 

(Se«  8.  C.  Reporter's  ed.  671-578.) 

Pnbllo   lands  —  railroad    land   grant  — 

withdrawal   from  aettlement. 

I.  The  Secretary  of  the  Interior  had  no 

«ially  provided  for  by  any  law  o(  the  United 
States,  such  olTense  shall,  upon  s  conviction 
in  any  court  of  the  United  States  having 
cogni^^ance  thereof,  be  liable  to,  and  receive, 
the  same  punistiment  as  the  laws  of  the 
state  in  which  such  fort,  dockyard,  navy 
yard,  arsenal,  armory,  or  magazine,  or  other 
place,  ceded  as  aforesatd,  is  situated,  pro- 
vided for  the  like  offense  when  committed 
within  the  body  of  any  county  of  eucb  state. 
(4  Stat,  at  L.  p.  116,  U.  S.  Comp.  SUt. 
1901,  p.  3661,  approved  March  3,  1826.) 

In  1S06,  Congress  enacted  the  fallowing: 

Chap.  24.  in  Act  More  EITectually  to  Pro- 
vide for'  the  Punishment  of  Certain 
Crimea  against  the  United  States. 
Sec.  2.  .  .  .  That  if  any  offense  shall 
be  committed  in  any  place  which  has  been, 
or  shall  hereafter  be,  ceded  to  and  under  the 
jurisdiction  of  the  United  States,  which  of- 
fense is  not  prohibited,  or  the  puniahment 
thereof  is  not  specially  provided  for,  by 
any  law  of  the  United  States,  such  olTense 
shall,  upon  conviction  in  any  court  of  the 
United  tjtates  having  cognizance  thereof,  be 
liable  to,  and  receive,  the  same  punishment 
as  the  taws  of  the  state  in  wbich  sucb  place 
in  or  may  be  situated,  now  in  force,  provide 
for  the  like  offense  when  committed  within 
the  jurisdiction  of  such  state;  and  no  sub- 
sequent repeal  of  any  such  state  law  shall 
affect  any  prosecution  for  such  offense'  in 
any  of  the  courts  of  the  United  States.  114 
SUt  at  h.  p.  13,  U.  S.  Comp.  Stat.  1001, 
p.  3661,  approved  April  6,  1866.) 

This  act  was  carried  forward  as  S  6301  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
ISOl,  p.  3661),  aa  fuDowa: 

"Sec.  6301:  If  any  offenae  be  committed 
in  any  place  which  has  been  or  may  here- 
after be  ceded  to  and  under  the  jurisdiction 
of  the  United  States,  which  offense  is  not 
prohibited,  or  the  punishment  thereof  ia  not 
specially  provided  for,  by  any  law  of  the 
United  States,  such  offense  shall  be  liable 
to,  and  receive,  the  same  punishment  as  the 
laws  of  the  state  in  which  such  place  is  sit- 
uated, now  in  force,  provide  for  the  like  of- 
fense when  committed  within  the  juriadic- 
»4  L.  ed. 


authority  to  withdraw  from  settlement 
lands  within  the  indemnity  limits  of  the 
Hasting  t  Dakota  Railway  land  grant  of 
July  4,  1S66  (14  SUt  at  L.  87,  chap.  10B), 
in  advance  of  a  selection  approved  by  him, 
based  upon  ascertained  losses  in  the  place 

[For  otber  cases,  aee  Public  Lands,   3S4-24Z, 

In  Digest  Sup.  Ct.  1608.) 
Pnbllo  .lands  — railroad    land   grant  '— 

tndemntty   lands  —  bona  flde  settlers. 

2.  The  selection  of  land  within  the  in- 
demnity limits  of  the  rsilroud  land  grant 
of  July  4,  1866,  to  supply  dcBciencies  in 
the  place  limits,  confers  no  rights  upon  ths 
railway  company  aa  against  a  person  then 
actually  occupying,  in  good  faith,  a  por- 
tion of  the  lands  so  selected,  and  claiming 
it  as  a  homestead,  although  his  entry  was 

tton  of  sucb  state;  and  no  subsequent  repeal 
of  any  such  state  law  shall  affect  any  proae- 
cution  for  auch  olTenae  in  any  court  of  tha 
United  States." 

The  act  of  July  7,  18SS,  upon  the  sara* 
subject,  reada: 

"Sec.  2.  That  when  any  offense  is  eom- 
mitted  in  any  place  juriadiction  over  which 
has  been  retained  by  the  United  States  or 
ceded  to  it  by  a  state,  or  which  has  been 
purchased  with  the  consent  of  a  state  for  the 
erection  of  a  fort,  magatine,  arsenal,  dock- 
yard, or  other  needful  building  or  structure, 
the  punishment  for  wliich  offense  is  not  pro- 
vided for  by  any  law  of  the  United  States, 
the  person  committing  such  offense  aball, 
upon  conviction  in  a  circuit  or  district  court 
of  the  United  States  for  the  district  in 
which  the  offense  was  committed,  be  liable 
to,  and  receive,  the  same  punishment  as  the 
laws  of  the  state  in  which  auch  place  ia  sit- 
uated now  provide  for  the  like  offenae  when 
committed  within  the  juriadiction  of  such 
state,  and  the  said  courts  are  hereby  vested 
with  jurisdiction  for  auch  purpoae;  and  no 
subsequent  repeal  of  any  such  state  law 
shall  affect  any  suph  prosecution." 

This  section  appears  in  the  act  of  Con- 
gress approved  March  4,  1009,  modifying, 
amending,  and  revising  the  penal  laws  of 
the  United  States,  to  become  effective  Janu- 
ary  1,  1010,  as  follows: 

"Sec.  280.  Whoever,  within  the  territorial 
limits  of  any  state,  organiMd  territnry,  or 
district,  but  within  or  upon  any  of  the  pla- 
ces now  existing  or  hereafter  reserved  or  ae- 
|Uircd,  describwl  in  section  two  hundred  and 
teventy-two  of  this  act,  shall  do  or  ofnit  the 
joini:  of  any  act  or  thing  which  is  not  made 
penal  by  any  law  of  Con)>ress,  but  which, 
if  committed  or  omitted  within  the  juriadic- 
tion of  the  state,  territory,  or  district  in 
vhich  such  place  is  situated,  by  the  taws 
thereof  now  in  force  would  be  penal,  shall  bo 
leemed  guilty  of  a  like  offense  and  be  sub- 
ject to  a  like  punishment;  and  every  such 
jtate,  territorial,  or  district  law  shall,  for 
the  purposes  of  this  section,  continue  in 
force,  notwithstanding  any  subsequent  re- 
peal or  amendment  thereof  by  any  luch 
state,  territory,  or  district."  [36  Stat,  at 
L.  1146,  chap.  321,  U.  S.  Comp  SUt.  Supp. 
19LJ,  p.  1477.] 
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subsequently  rejected  by  the  Land  Depart- 
ment, either  because  the  Secretary  of  the 
Interior  had,  though  without  authority, 
withdrawn  the  lands  from  settlement,  or  be- 
cause of  defects  in  his  application. 
[For  other  cases,  see  Public  Lands,  25d-2&6. 
in  Digest  Sup.  Ct.  1908.] 

Public  lands  —  railroad  land  grants  — 
indemnity  lands  — bona  fide  settle- 
ments. 

3.  An  attempt  by  a  railway  company  to 
select  lieu  lands  within  the  indemnity  lim- 
its of  the  grant  of  July  4,  1866,  which  was 
unsuccessful  because  such  selection  was  re- 
jected by  the  Secretary  of  the  Interior  for 
the  failure  of  the  railway  company  to  furn- 
ish a  list  of  the  lands  lost  within  the  place 
limits  for  which  the  lieu  lands  were  select- 
ed, cannot  carry  back  the  title  of  those 
claiming  under  the  railway  company  un- 
der a  second  selection,  made  when  the  land 
in  question  was  in  the  actual  bona  fide  oc- 
cupancy of  a  person  claiming  it  as  a  home- 
stead. 

[For  othpr  cnn^B,  see  Public  Lands,  2C3-256. 
in  Digest  Sup.  Ct.  1008] 

[No.  395.] 

Submitted  Janunrv  5,  1010.  Decided  March 

14,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dis- 
trict Court  for  the  County  of  Chippewa,  in 
that  state,  in  favor  of  defendant  in  an  ac- 
tion of  ejectment.     Aflimipd. 

See  same  case  below,  107  Minn.  568,  110 
N.  W.  1135. 

Statement  by  Mr.  Justice  liurton: 
Tin's  was  an  action  of  ejectment  to  recov- 
er the  southeast  quarter  of  section  7, 
township  139,  range  40,  in  Chippewa  coun- 
ty, Minnesota.  A  jury  was  waived  and 
the  case  tried  by  the  court,  which  made  a 
finding  of  facts  upon  which  judgment  was 
entered  for  the  defendant.  Upon  appeal  to 
the  supreme  court  of  the  state,  this  judg- 
572]  ment  was  affirmed.  107  *Minn.  508, 1 1 0 
N.  W.  1135.  Thereupon,  in  due  course,  this 
writ  of  error  was  sued  out  by  the  original 
plaintiflTs. 

The  plaintiffs  claim  title  under  a  land 
grant  made  by  Congress,  July  4,  1866  [14 
Stat,  at  L.  87,  chap.  168],  known  as  the  Has- 
tings &  Dakota  Railway  land  grant.  The 
premises  are  not  within  the  place  limits  of 
that  grant,  but  are  included  within  the  in- 
demnity limits  of  the  line  of  railroad  as  lo- 
cated, and  were  withdrawn  from  a  settle- 

Note.  —  As  to  land  grants  to  railroads — 
see  note  to  Kansas  P.  K.  Co.  v.  Atchison,  T. 
k  S.  F.  R.  Co.  28  L.  ed.  U.  S.  794. 

As  to  rights  acquired  by  homestead  settle- 
ments and  entries  on  public  lands — see  note 
to  McCune  v.  Essig,  59  C.  C.  A.  434. 
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ment  for  the  benefit  of  the  grant  on  July 
12,  1866,  and  again  by. a  modified  order  of 
April  22,  1868.  On  May  26,  1883,  the  Hast- 
ings &  Dakota  Railway  Company,  for  whose 
benefit  the  grant  was  made,  and  hereafter 
referred  to  as  the  railway  company,  at- 
tempted to  select  the  land  in  question,  to- 
gether with  other  lands  within  the  indemni- 
ty limits  of  the  grant,  but  the  selec- 
tion was  rejected  by  the  local  land  oflto 
of  the  district.  Upon  appeal,  this  action 
was  affirmed  by  the  Secretary  of  the  Interior 
on  October  23,  1891.  This  attempted  selec- 
tion was  refused,  because  not  made  in  ac- 
cordance igrith  the  rules  of  the  Department, 
requiring,  as  a  condition  precedent,  thai 
there  should  be  furnished  by  the  railroad 
company  a  list  of  the  lands  lost  within 
place  limits  for  which  lands  in  lieu  were 
selected.  On  July  22,  1890,  under  the  land 
grant  adjustment  act  of  March  3,  1887  (24 
Stat  at  L.  556,  chap.  376,  U.  S.  Comp.  Stat. 
1901,  p.  1505),  said  land  grant  was  adjust- 
ed in  the  Land  Department  of  tlve  United 
States,  and  it  was  found  that  thei%  existed 
a  deficiency  in  the  place  limits  of  the  grant 
of  922,182  acres,  and  that  all  of  the  lands 
within  the  indemnity  limits  applicable  to 
cover  such  loss  aggregated  less  than  100,000 
acres.  On  May  28,  1891,  pursuant  to  in- 
structions from  the  Secretary  of  the  Inter- 
ior, the  Commissioner  of  the  Qeneral  Land 
Office  directed  the  officers  of  the  proper  lo- 
cal office  that,  after  giving  notice,  they 
should  restore  to  the  public  domain  and 
open  to  settlement  all  the  lands  in  the  in- 
demnity limits  of  said  land  grant,  "not  em- 
bracing selections  heretofore  made  and  ap- 
plied for  by  said  company." 

After  the  final  rejection,  on  October  23, 
1891,  of  the  original  selection  made  in  1883, 
the  predecessor  of  the  plaintiffs  in  title 
*made  a  second  selection  on  October  [57S 
29, 1891,  of  the  land  in  suit,  together  with 
other  lands,  which  last  selection  was  in  duo 
form  and  in  full  compliance  with  the  rules 
of  the  Department,  and  thereafter,  through 
steps  not  necessary  to  be  stated,  the  title 
acquired  by  this  second  selection  under  said 
grant  was  vested  in  the  plaintiffs  in  error. 

The  tenth,  eleventh,  and  twelfth  findings 
of  fact  are  in  these  words: 

"Tenth.  At  the  time  of  said  selection,  the 
land  in  question  was  not  vacant,  but  was  oc- 
cupied by  the  defendant,  Peter  Froyseth,  as 
hereinafter  found. 

"Eleventh.  Said  selection  was  not  ap- 
proved by  the  Secretary  of  the  Interior  un- 
til 1001. 

"T>;(elfth.  That  the  defendant,  on  the  1st 
day  of  November,  1888,  declared  his  inten- 
tion to  become  a  citizen  of  the  United  States^ 
and  was,  after  said  date,  in  all  respects 
qualified  and  entitled  to  make  a  homestead 
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eniiy  under  the  laws  of  the  United  States, 
and,  on  May  15th,  1880,  he  settled  upon 
and  went  into  possession  of  the  land  in  con- 
troversy, with  intent  to  enter  upon  and 
claim  the  same  as  a  homestead,  and  with  the 
view  of  making  it  his  home,  and  has  con- 
tinued in  possession  and  resided  thereon 
ever  since,  and  his  residence  and  improve- 
ments were  at  all  times  sufficient  to  comply 
with  the  requirements  of  the  homestead 
laws  of  the  United  States,  and  at  the  time 
of  the  commencement  of  this  action,  such 
improvements  exceeded  in  value  the  sum  of 
seven  hundred  dollars  ($700) ;  that  the  de- 
fendant has  never  owned  or  occupied  other 
real  estate.  That  he  become  a  full  citizen  of 
the  United  States  on  June  9,  1897,  and  has 
been  such  citizen  ever  since.  On  the  3d  day 
of  November,  1891,  the  defendant  ofTered, 
at  the  proper  land  office,  a  homestead  entry 
in  due  form  for  said  land,  which  filing  was 
refused  by  the  local  land  officers  solely  on 
the  ground  that  said  land  was  withdrawn 
from  settlement  by  the  executive  withdraw- 
al of  April  22d,  1868,  from  which  refusal 
the  defendant  duly  appealed,  which  appeal 
remained  ^pending  in  the  Land  Department 
574]  *until  September  11th,  1894,  on  which 
date  the  rejection  of  said  filing  by  the  local 
land  officers  was  affirmed.  From  the  decision 
of  the  General  Land  officers  the  defendant 
appealed  to  the  Secretary  of  the  Interior, 
which  appeal  was  pending  until  the  25th 
day  of  January,  1896,  when  the  decision  of 
the  General  Land  Office  of  September  11th, 
1894,  was  affirmed.  That  the  defendant  did 
all  that  was  in  his  power  to  secure  the  land 
as   his   homestead." 

Messrs.  Aldls  B.  Browne,  Alexander 
Britton,  and  Brans  Browne  submitted 
the  cause  for  plaintiffs  in  error: 

When  the  company  tendered  its  selection 
of  all  available  indemnity  lands  on  May  26, 
1883,  the  grant  being  then,  as  theretofore, 
enormously  and  hopelessly  deficient,  there 
could  be  no  possible  need  for  tb^  designation 
of  losses  tract  for  tract.  The  company  had 
lost  over  eight  times  the  amount  of  avail- 
able indemnity.  The  withdrawal  for  its 
benefit  was  then  in  full  force,  and  any  rea- 
sonable diligence  in  action  upon  its  selec- 
tion could  have  demonstrated  in  exact  fig- 
ures the  already-existing  fact  that  designa- 
tion of  losses  was  wholly  unnecessary. 

St.  Paul  &  P.  R.  Co.  V.  Northern  P.  R. 
Co.  139  U.  S.  1,  19,  35  L.  ed.  77,  11  Sup. 
Ct.  Rep.  389. 

Facts  found  by  the  Secretary  of  the  In- 
terior are  not,  in  the  absence  of  fraud  or 
legal  mistake,  thereafter  open  to  judicial 
review. 

Johnson  v.  Towsley,  13  WalL  72,  20  L.  ed. 
485. 
64  li.  eO. 


Controversies  between  railroads  under 
railroad  grants  and  adversary  claimants  un- 
der the  settlement  laws  should  be  deter- 
mined by  the  record. 

Tarpey  v.  Madsen,  178  U.  S.  215,  219,  44 
L.  ed.  1042,  1044,  20  Sup.  Ct.  Rep.  849. 

Leniently  as  the  conduct  of  a  settler  is 
always  regarded  by  the  courts,  it  cannot  be 
that  such  leniency  will  tolerate  the  omis- 
sion by  him  of  any  of  the  substantial  re- 
quirements of  the  statute  in  respect  to  the 
creation  of  rights  in  the  public  lands. 

Maddox  v.  Bumham,  156  U.  S.  544,  548, 
39  L.  ed.  527,  528,  16  Sup.  Ct  Rep.  448. 

The  act  of  May  14,  1880,  plainly  required 
this  defendant  in  error,  in  presenting  his 
homestead  application,  to  show  upon  the 
record  the  date  of  his  alleged  settlement,  if 
he  sought  to  initiate  a  right  thereby  prior 
in  time  to  the  date  of  his  homestead  appli- 
cation. In  other  words,  the  statute  re- 
quired him  to  place  his  full  claim  of  record. 
Having  failed  to  do  this,  and  voluntarily 
chosen  to  date  his  initiation  of  right  only 
from  the  date  of  his  homestead  application, 
and  having  based  the  full  adjudication  of 
his  right  before  the  Land  Department  on 
that  record,  he  is  thereafter  estopped  from 
asserting  some  other  and  different  claim. 

United  States  v.  California  &  0.  Land 
Co.  192  U.  S.  355,  48  L.  ed.  476,  24  Sup.  Ct. 
Rep.  266. 

A  withdrawal  (even  when  unauthorized 
by  the  granting  act)  operated  to  reserve  the 
land  from  settlement  and  sale  during  the 
continuance  of  such  withdrawal. 

Wood  V.  Beach,  156  U.  S.  548,  551,  39  L. 
ed.  528,  529,  15  Sup.  Ct.  Rep.  410;  Wolsey 
V.  Chapman,  101  U.  S.  755-768,  25  L.  ed. 
916-919. 

Mr.  C.  A.  Fosnes  submitted  the  cause 
for  defendant  in  error: 

No  vested  right  can  be  acquired  in  in- 
demnity lands  in  a  grant  like  this  until 
there  is  a  valid  selection  which  is  approved 
by  the  Secretary  of  the  Interior,  regardless 
of  the  deficit  of  the  place  limits. 

Wisconsin  C.  R.  Co.  v.  Price  County,  133 
U.  S.  496,  33  L.  ed.  687,  10  Sup.  Ct.  Rep. 
341;  LaBar  v.  Northern  P.  R.  Co.  17  Land 
Dec.  406;  Sjoli  v.  Dreschel,  199  U.  S.  564, 
50  L.  ed.  311,  26  Sup.  Ct.  Rep.  154;  Elling 
v.  Thexton,  7  Mont.  330,  16  Pac.  931;  Sage 
V.  Maxwell,  91  Minn.  627,  99  N.  W.  42; 
Barney  v.  Winona  &  St.  P.  R.  Co.  117  U.  S. 
228,  29  L.  ed.  858,  6  Sup.  Ct.  Rep.  654; 
Kansas  P.  R.  Co.  v.  Atchison,  T.  k  S.  F. 
R.  Co.  112  U.  S.  414,  28  L.  ed.  794,  5  Sup. 
Ct.  Rep.  208;  Sioux  City  &  St.  P.  R.  Co.  ▼. 
Chicago,  M.  &  St.  P.  R.  Co.  117  U.  S.  406, 
29  L.  ed.  928,  6  Sup.  Ct.  Rep.  790;  United 
SUtes  V.  Missouri^  K.  &  T.  R.  Co.  141  U.  8. 
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358,  35  L.  ed.  768,  12  Sup.  Ct.  Rep.  13; 
St.  Paul  &  S.  C.  R.  Co.  V.  Winona  k  St.  P. 
R.  Co.  112  U.  S.  720,  28  L.  ed.  872,  6  Sup. 
Ct.  Rep.  334;  Southern  P.  R.  Co.  v.  Bell, 
183  U.  S.  675,  46  L.  ed.  383,  22  Sup.  Ct. 
Rep.  232;  United  States  v.  Colton  Marble 
&  Lime  Co.  146  U.  S.  615,  36  L.  ed.  1104, 
13  Sup.  Ct.  Rep.  163;  Southern  P.  R.  Co.  v. 
Wood,  124  Cal.  475,  57  Pac.  388;  Northern 
P.  R.  Co.  V.  Davidson,  16  Land  Dec.  457; 
Ard  v.  Brandon,  156  U.  S.  537,  30  L.  ed. 
524,  15  Sup.  Ct.  Rep.  406;  Donohue  v.  St. 
Paul,  M.  &  M.  R.  Co.  101  Minn.  239,  af- 
firmed in  210  U.  S.  21,  52  L.  ed.  941,  28 
Sup.  Ct.  Rep.  600;  Snge  v.  Maxwell,  91 
Minn.  533,  99  N.  W.  42;  Northern  P.  R.  Co. 
V.  Wass,  104  Minn.  411,  116  N.  W.  937; 
Vandeberg  v.  Hastings  &,  D.  R.  Co.  20  Land 
Dec.  390;  Hastings  &  D.  R.  Co.  v.  Arnold, 
26  Land  Dec.  538. 

The  Secretary  of  the  Interior  has  the  pow- 
er, virinte  officii,  to  make  withdraw'ils  of  the 
public  lands,  and  the  power  to  make  car- 
ries with  it  the  power  to  revoke  withdraw- 
als at  his  will  when  no  statute  is  in  the 
way, 

Wolsey  V.  Chapman,  101  U.  S.  755,  25 
L.  ed.  915;  O'Connor  v.  Gertgens,  85  Minn. 
483,  89  N.  W.  866. 

Mr.  Justice  liurton,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  facts  found  show  that  on  May  15,  1889, 
the  defendant  in  error,'  being  in  every  way 
qualified,  entered  upon  the  land  in  question 
with  the  intention  of  claiming  it  as  a  home- 
stead, and  has  ever  since  continued  in  pos- 
session, residing  thereon  with  his  family, 
and  that  his  improvements  have  at  all  times 
been  such  as  to  comply  with  the  homestead 
laws,  and  exceeded  in  value  $700  when  this 
action  of  ejectment  was  started.  On  Novem- 
ber 3,  1891,  lie  offered  at  the  proper  land 
office  a  homestead  entry,  in  due  form,  for 
said  land.  This  was  rejected.  Upon  appeal 
the  decision  was  affirmed  by  the  Secretary 
of  the  Interior  on  September  11,  1894.  But 
the  facts  found  in  the  trial  court,  and  upon 
which  the  supreme  court  of  Minnesota  made 
its  decision,  show  that  this  entry  was  re- 
fused by  the  local  land  office  "solely  on  the 
ground  that  said  land  was  withdrawn  from 
settlement  by  the  executive  withdrawal  of 
April  22,  1868."  A  rejection  upon  the 
ground  stated  was  not  authorized,  for  the 
Secretary  of  the  Interior  had  no  authority 
to  withdraw  from  settlement  lands  within 
the  indemnity  limits  of  the  grant  which  had 
not  been  before  selected  and  approved  by 
575]  •him.  Sjoli  v.  Dreschel,  199  U.  S.  564, 
60  L.  ed.  311, 26  Sup.  Ct.  Rep.  154,  and  cases 
cited.  It  has  been  insisted  that  although 
the  local  land  office  rejected  the  application 
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for  the  reason  stated,  the  affirmance,  upon 
his  appeal,  was  because  his  homestead  appli- 
cation,    instead    of    alleging    that    he    had 
settled  upon  the  land  at  some  date  prior  to 
the  selection  made  by  the  railroad  company 
on   October  29,   1891,  simply  alleged,   that 
"he  resides  on  the  described  land."     Thi» 
contention  as  to  the  grounds  of  the  affirm- 
ance is  only  made  out  by  the  introduction 
now  for  the  first  time  of  the  decision  of  th» 
Secretary   of   the    Interior,   under   date    of 
January    25,    1896.     But   that   simply    af- 
firms the  decision  of  the  Commissioner  made 
September  11,  1894,  affirming  the  rejection 
made  by  the  local  land  office,  and  gives  no 
reason  for  the  affirmance.    This  decision  ia 
sought  to  be  explained  by  what  purports  to 
be  a  copy  of  an  official  communication  under 
date  of  September  11,  1894,  from  the  Com- 
missioner to  the  local  land  register  and  re- 
ceiver, notifying  him  that  his  rejection  of  a 
number  of  homestead  entries,  including  that 
of    Froyseth,    on    the    indemnity    lands    in 
question,  had  been  affirmed.     Among  other 
matters  in  that  communication,  it  is  stated,, 
''that  none  of  the  applicants  allege  that  the 
lands  were  settled  upon  either  by  themseWea 
or  others  at  the  date  of  the  said  selections 
in  October,  1891,  by  the  Hastings  &  Dakota 
Company,  nor  do  the  records  show  that  the 
lands  were  otherwise  than  vacant  and  sub- 
ject to  such  selection  at  said  date."    If  thia 
be  competent  for  our  consideration  upon  this 
writ  of  error,  it  being  no  part  of  the  record, 
it  does  not  appear  that  the  applicant  was 
ever  advised  of  this  supposed  defect  in  his 
affidavit.  The  local  office  simply  advised  him 
that   its  decision   had   been  aiffirmed.     The 
matter  was  remediable,  as  the  fact  was  that 
his  settlement  was  made  months  prior  to  his 
application    affidavit.     But,   assuming  that 
the  application  in  its  then  form  was  defec- 
tive, it  is  of  no  legal  consequence  iu  deter- 
mining the  validity  of  the  title  of  the  plain- 
tiirs  in  error.    This  was  a  plain  ccfinmon-law 
action  of  ejectment.    The  plaintiffs  must  re- 
cover,   if    at    all,    upon    the    *legal  [57ft 
title.    That  the  defendant's  application  for 
a   homestead   has   not  yet  ripened    into   a 
legal   title  is  of  no  moment  if  the  plain- 
tiffs  are  unable   to   show   a   complete   and 
superior   legal   title.     The   plain   effect   of 
the    settlement   made   upon    the  land    here 
in   controversy   before   any   valid    selection 
of    the    same    land    by    the  railroad    com- 
pany,  under   its  grant,   was   to   initiate   a 
homestead  right.    That  settlement  and  pos- 
session continued  from  the  time  it  was  first 
made,  and  when,  in  October,  1891,  the  Hast- 
ings &  Dakota  Railroad,  or  its  successors  in 
title,  attempted  to  select  that  land  as  in- 
demnity land,  the  land  in  question  was  la 
the  actual  occupancy  of  Froyseth,  claiming 
it  as  a  homestead.    It  had,  by  such  settlement^ 
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been  segregated  from  the  lands  subject  to  se- 
lection, and  in  a  contest  between  such  a 
homesteader  and  those  claiming  under  selec- 
tions subsequently  made  of  lieu  lands,  the 
claim  of  the  former  is  the  better  claim.  Un- 
der the  act  of  May  14,  1880  (chap.  89,  21 
Rtat  at  L.  141,  §  3,  U.  8.  Comp.  Stat.  1901, 
p.  1393),  the  right  of  one  settling  in  good 
faith  for  the  purpose  of  claiming  a  home- 
stead "relates  back  to  the  date  of  settle- 
mftnt"  Nelson  ▼.  Northern  P.  R.  Co.  188  U. 
S.  108,  47  L.  fed.  406,  23  Sup.  Ct.  Rep. 
302;  SjoU  ▼.  Dreschel,  199  U.  S.  564,  60 
L.  ed.  311,  26  Sup.  Ct  Rep.  164;  St.  Paul, 
M.  &  M.  R.  Co.  V.  Donohue,  210  U.  S.  21, 
62  L.  ed.  941,  28  Sup.  Ct.  Rep.  600.  But 
it  is  urged  that  the  original  selection  made 
May  26,  1883,  was  valid,  and  operated  to 
vest  the  title  as  of  that  date  in  the  rail- 
road company.  There  is  nothing  peculiar  in 
the  act  of  July  4,  18G6,  which  protected  in- 
demnity lands  against  settlement  upon  the 
filing  of  a  map  showing  definite  location  of 
the  railroad.  The  grant  was  one  of  every 
alternate  section  of  land,  designated  by  odd 
numbers,  to  the  amount  of  five  alternate 
sections  per  mile  on  each  side  of  the  road. 
Then  follows  the  indemnity  provision,  in 
these  words: 

"But  in  case  it  shall  appear  that  the 
United  States  have,  when  the  lines  or  route 
of  said  roads  are  definitely  located,  sold 
any  section,  or  part  thereof,  granted  as 
aforesaid,  or  that  the  right  of  pre-emption 
or  homestead  settlement  has  attached  to  the 
same,  or  that  the  same  has  been  reserved 
577]  by  the  United  "States  for  any  pur- 
pose whatever,  then  it  shall  be  the  duty 
of  the  Secretary  of  the  Interior  to  cause 
to  be  selected,  for  the  purposes  aforesaid, 
from  the  public  lands  of  the  United 
States,  nearest  to  the  tiers  of  sections 
above  specified,  so  much  land  in  alter- 
nate sections  or  parts  of  sections  des- 
ignated by  odd  numbers,  as  shall  be 
equal  to  such  lands  as  the  United  States 
have  sold,  reserved,  or  otherwise  appropriat- 
ed, or  to  which  the  right  of  homestead 
settlement  or  pre-emption  has  attached,  as 
aforesaid,  which  lands,  thus  indicated  by 
odd  numbers  and  sections,  by  the  direction 
of  the  Secretary  of  the  Interior,  shall  be 
held  by,"  etc. 

The  rejection  by  the  Secretary  of  the  In- 
terior of  the  selection  made  in  1883  is  fatal 
to  any  claim  now  made  to  carry  back  the 
title  of  the  plaintiffs  in  error  to  that  se- 
lection. The  right  to  any  land  within  the 
indemnity  limits  of  the  grant,  as  has  been 
often  decided,  depended  upon  the  in- 
quiry whether  deficiencies  had  been  es- 
tablished wfthin  the  place  limits,  and  al- 
so whether  the  lands  selected  in  place  of 
such  lost  lands  were,  at  the  time,  subject 
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to  such  appropriation.  Thus,  if  either  pre* 
emption  or  h(Hnestead  rights  had  been  in- 
itiated before  such  selection,  the  parcels  to 
which  such  right  had  attached  were  not  sub- 
ject to  appropriation  as  indemnity  lands. 
The  function  of  the  Secretary  of  the  In- 
terior was  therefore  judicial,  and  not  minis- 
terial. Wisconsin  C.  R.  Co.  v.  Price  County, 
133  U.  S.  496,  512,  33  L.  ed.  687,  696,  10 
Sup.  Ct.  Rep.  341,  347.  In  the  case  cited 
above,  this  court  said: 

"Until  the  selections  were  approved  there 
were  no  selections  in  fact,  only  preliminary 
proceedings  taken  for  that  purpose;  and  the 
indemnity  lands  remained  unaffected  in 
their  title.  Until  then,  the  lands  which 
might  be  taken  as  indemnity  were  incapable 
of  identification;  the  proposed  selections  re- 
mained the  property  of  the  United  States. 
The  government  was,  indeed,  under  a  prom- 
ise to  give  the  company  indemnity  lands  in 
lieu  of  what  might  be  lost  by  the  causes- 
mentioned.  But  such  promise  passed  no 
title,  and,  until  it  was  executed,  created  no 
legal  interest  which  could  be  enforced  in  the 
courts.  The  doctrine  that,  until  selection 
*made,  no  title  vests  in  any  in-  [578 
demnity  lands,  has  been  recognized  in 
several  decisions  of  this  court.  Thus,  in 
Ryan  v.  Central  P.  R.  Co.  99  U.  S.  382^ 
386,  26  L.  ed.  306,  in  considering  a  grant 
of  land  by  Congress,  in  aid  of  the  con- 
struction of  a  railroad  similar  in  ita 
general  features  to  the  one  in  thia 
case,  the  court  said:  'Under  this  statute, 
when  the  road  was  located  and  the  mapa 
were  made,  the  right  of  the  company  to  the 
odd  sections  first  named  became  ipso  facto 
fixed  and  absolute.  With  respect  to  the 
"lieu  lands,''  as  they  are  called,  the  right 
was  only  a  float,  and  attached  to  no  specific 
tracts  until  the  selection  was  actually  made 
in  the  manner  prescribed.*  And  again, 
speaking  of  a  deficiency  in  the  land  granted, 
it  said:  'It  was  within  the  secondary  or 
indemnity  territory  wnere  that  deficiency 
was  to  be  supplied.  The  railroad  company 
had  not  and  could  not  have  any  claim  to  it 
until  specially  selected,  as  it  was  for  that 
purpose.' " 

In  Sjoli  V.  Dreschel,  109  U.  S.  664,  566, 
50  L.  ed.  311,  312,  26  Sup.  Ct.  Rep.  164,  165, 
this  court  said: 

"That  up  to  the  time  such  approval  is 
given,  lands  within  indemnity  limits,  al- 
though embraced  by  the  company's  list  of 
selections,  are  subject  to  be  disposed  of  by 
the  United  States,  or  to  be  settled  upon  and 
occupied  under  the  pre-emption  and  home- 
stead laws  of  the  United  States." 

But  it  is  urged  that  the  mere  fact  that 
there  was  no  record  evidence  of  the  home- 
stead claim  when  the  selections  of  1891  were 
made  was  enough  to  give  efficacy  to  that  se- 
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lection  and  vest  the  legal  title  under  the 
patents  thereafter  issued.  But  this  is  an- 
swered by  what  we  have  already  said ;  name- 
ly, that  if,  at  that  date,  this  land  was  ac- 
tually occupied  by  one  qualified  under  the 
law,  who  had  entered  and  settled  thereon  be- 
fore that  time,  with  the  intent  to  claim  it  as 
a  homestead,  the  land  had  ceased  to  be  pub- 
lic land,  and  as  such*  subject  to  selection  as 
lieu  land. 

We  find  no  error  in  the  judgment  of  the 
Supreme  Court  of  Minnesota,  and  it  is  af- 
firmed. 

Mr.  Justice  Brewer  did  not  sit  in  this 
case. 


5 7 »]  •NORTHERN    PACIFIC    RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

8TATE  OF  NORTH  DAKOTA  EX  REL.  T. 
F.  McCUE,  Attorney  General. 

(See  S.  C.  Reporter's  ed.  579-581.) 

Appeal  —  J udgment  —  affirming   wlthoat 
prejudice. 

The  decree  of  a  state  court,  enjoining  a 
carrier  from  further  violation  of  a  law  fix- 
ing rates  for  the  carriage  of  coal  within  the 
state,  over  the  objection  that  the  maximum 
rates  so  fixed  are  inadequate  and  confisca- 
tory, will  be  affirmed  by  the  Federal  Su- 
preme Court,  where  the  evidence  leaves  the 
question  of  reasonableness  in  doubt,  but 
without  prejudice  to  the  right  of  the  carri- 
er to  reopen  the  case  by  appropriate  pro- 
ceedings, if,  after  adequate  trial,  it  thinks 
it  can  prove  more  clearly  the  confiscatory 
character  of  the  rates. 
[For  other  cases,  see  Appeal  and  Error,   IX. 

e,  in  Digest  Sup.  Ct.  1908.1 

[No.  653.] 

Argued  February  24  and  25,  1910.    Decided 
March  14,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Dakota  to  review  a  de- 
cree enjoining  a  carrier  from  further  viola- 
tion of  a  law  fixing  rates  for  the  carriage  of 
coal  within  the  state.  Affirmed  without 
prejudice. 

See  same  case  below    (N.  D.)   25  L.R.A. 
(N.S.)  1001,  120  N.  W.  869. 
The  facts  are  stated  in  the  opinion. 

iNUTL.  —  ^li  legislative  regulation  of  rates, 
tolls,  and  prices — see  note  to  Winchester  k 
L.  Tump.  Road  Co.  v.  Croxton,  33  L.R.A. 
177. 

As  to  reasonableness  of  governmental  reg- 
ulation of  railway  rates— ^ee  notes  to  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Tompkins,  44 
L.  ed.  U.  S.  417;  Pennsvlvania  R.  Co.  v. 
Philadelphia  County,  15  'L.R.A.(N.S.)  108. 
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Mr.  Charles  W.  Bnnn  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error. 

Messrs.  Guy  C.  H.  Corliss  and  Andrew 
Miller  argued  the  cause,  and,  with  Mr.  T. 
F.  McCue,  filed  a  brief  for  defendant  in 
error. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  proceeding  by  the  attorney  gen- 
eral of  North  Dakota,  charging  the  plaintiff 
in  error  with  continuous  violation  of  a  law 
fixing  rates  for  the  carriage  of  coal  within 
the  state,  and  asking  for  an  injunction. 
See  N.  D.  Laws  of  1907,  chap.  51.  The  rail- 
road answered  that  the  act  was  void  under 
art.  1,  §  8,  of  the  Constitution,  the  com- 
merce clause,  and  also  under  the  14th 
Amendment,  because  the  maximum  rates 
fixed  by  it  were  inadequate  and  confiscatory. 
Evidence  was  taken  *and  reported  to  [580 
the  supreme  court,  and  that  court  decided 
that  the  injunction  should  issue  as  prayed. 
(N.  D.)  25  L.R.A.(N.S.)  1001,  120  N. 
W.  869.  The  grounds  of  its  decision  were 
that  the  act  referred  only  to  transporta- 
tion wholly  within  the  state,  and  there- 
fore was  not  bad  under  art.  1,  §  8,  thus 
removing  that  question;  and  that  the  evi- 
dence did  not  prove  that  the  rates  would 
entail  a  loss  on  the  carriage  of  coal,  so  that 
it  was  not  necessary  to  decide  whether,  in 
that  event,  it  would  be  unconstitutional,  if 
the  railroad  made  a  fair  profit  on  its  whole 
business  within  the  state. 

The  court  did,  however,  intimate  its  opin- 
ion that  if  the  railroad  was  able  to  make  a 
fair  profit  upon  its  whole  business  within 
the  state,  it  might  be  required  to  carry  a 
particular  commodity  at  cost  or  possibly 
below;  and  it  expressed  its  opinion  so 
strongly  that  the  counsel  for  the  plaintiff 
in  error  treats  that  doctrine  as  the  ground 
of  decision,  and  the  statement  as  to  the 
insufficiency  of  the  evidence  as  made  only 
in  the  light  of  it,  and  upon  rather  techni- 
cal grounds.  He  argues  that  the  evidence 
was  undisputed,  that  the  facts  testified  to 
and  the  fair  inferences  from  them  must  be 
taken  as  proved,  and  that  on  those  facts 
and  inferences  the  constitutional  question 
is  raised.  The  evidence  consisted  of  tables 
of  rates  in  other  states,  computation  as  to 
the  cost  of  transportation,  and  expert  opin- 
ions, all  of  which  were  thought  to  converge 
to  the  conclusion  that  the  statutory  rates 
were  unreasonable  and  less  than  the  cost  of 
carriage.  But  laying  technical  objections 
on  one  side,  and  taking  the  facts  as  ad- 
mitted, the  argument  for^the  state  showed 
that  there  are  too  many  elements  of  uncer- 
tainty in  the  calculation  for  us  to  say,  if 
we  could,  as  to  which  we  intimate  no  opin- 
'  ion,   that  the  conclusion   is  proved,  when 

S16  U.  8. 
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Um  Bapreme  court  of  the  state  taye  that  it 

Tfas  carriage  of  coal  ia  a  very  small  part 
of  the  railroad's  LuiineBS.  Tlie  cstiinaU  of 
the  cost  is  admitted  to  be  uncertaiti,  and  to 
depend  in  part  upon  arbitrary  postulates. 
It  baa  to  be  increased  considerably  above 
the  average  cost  for  freight  in  order  to 
make  out  the  plaintiff  in  error's  point.  We 
■re  far  from  saying  that  the  argument  (or 
SSI]  doing  so  does  not  seem  to  *ua  to  have 
considerable  probability  on  its  aide.  We  do 
not  aay  that  experiment  may  not  establish  a 
case  in  the  future  that  would  require  a  de- 
cision upon  the  question  of  constitutional 
law.  But  WG  can  express  no  opinion  u[>oii 
it  DOW.  Xlie  great  diniculty  in  the  attempt 
to  measure  the  reasonableness  of  charges  by 
reference  to  the  coat  of  transporting  the  par- 
ticular cliiBS  of  freight  concerned  is  well 
known  and  often  has  been  remarked.  It 
•eems  to  us  that  the  nearest  ajiproach  to 
justice  that  can  be  made  at  this  time  is  to 
follow  the  precedent  of  Wilcox  v.  Con- 
solidated Gal  Co.  £12  U.  S.  10,  63  L.  ed. 
382,  29  Sup.  Ct.  Rep.  102,  as  nearly  as 
may  be,  and  alTirm  the  decree,  hut  without 
prejudice  to  the  right  of  the  railroad  com- 
pany to  reopen  the  case  by  appropriate  pro- 
ceedings if,  after  adequate  trial,  it  thinks 
it  can  prove  more  dearly  than  at  present 
the  confiscatory  character  of  the  rates  for 
«okl. 

Decree  aMrmed  without  prejudice. 

Bimilar  decrees  will  be  entered  in  Nos. 
654  and  556  [Great  Northern  R.  Co.  t. 
SUta  of  North  Dakota  ei  rel.  T.  F.  McCuc, 
Atty.  Gen.,  and  Minneapolis,  St.  P.  ft  S.  Ste. 
M.  R.  Co.  V,  SUte  of  North  Dakota  ex  rel. 
T.  F.  McCuB.  Atty.  Gen.]. 


era]  Supreme  Court  to  a  state  court  was 
raised  by  the  contention,  denied  by  the  state 
court,  that  a  right  or  privilege  existed  under 
a  statute  of  the  United  States  to  remove 
the  cause  to  a  Federal  circuit  court. 
[Kar  otber  cases,  tet  Appeal  and  Error,  2043- 

2(Ha,  Id  Digest  Bup.  Ct.  11KI8,| 
Removal  of  causea  —  Federal  qnestlon 

—  t'edernl  law  detcfttlng 'recovery. 

2.  An  action  on  a  promissory  note  by 
one  claiming  as  a  bona  fide  holder  lor 
value  before  maturity  does  not  arise  under 
the  Constitution  or  lows  of  the  United 
States,  so  as  to  be  removable  to  a  Federal 
circuit  court  under  the  Oklahoma  enabling 
act  of  June  16,  1906,  g  10,  as  amended  by 
the  act  of  March  4,  1007  (34  StaL  at  L. 
1288,  chap.  2911),  because  the  makers  of 
the  note  relied  for  tlieir  defenae  upon  pro- 
visions of  certain  Federal  statutes  as  estab- 
lishing that  the  transaction  upon  which  the 
right  to  recover  was  baaed  was  prohibited 
by  law,  which  would  only  demonstrate  that 
the  suit  could  not  be  maintained  at  all,  and 
not  that  the  cause  of  action  arose  under  tba 
Federal  Constitution  or  laws. 

[For   other  cawa.   lee   KcmovHl  at  Caosea,   IV. 

B,   Id  Digest   Sup.  Ct.    IDOS.J 
BIUh   and    notea  —  illegal   consideration 

—  abandonment   ot   contest   over   In- 
dian  nllotment. 

3.  The  abandonment  of  a  bona  fide  contest 
between  two  Indians  before  the  Commisaion 
to  the  Five  Civllii-cd  Tribes  as  to  the  right 
to  an  allotment,  arising  from  a  claim  baaed 
upon  selection  by  the  conteatee  and  upon 
occupancy  and  improvements  by  the  con- 
testant, ia  a  lawful  consideration  for  k 
promissory  note  given  by  the  former  to  the 
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1  Notes,  1.  d.  Id 


ah,  I  N  ERROR  to  the  Supreme  Court  of  the 
X      State  of  Oklahoma  to  review  a  judgment 
v.  which,  upon  a   transfer  of  the  cause  from 
FIRST    NATIONAL    BANE    OP    PAULS  the  United  States  Court  of  Appeals  for  the 
VALLEY.  Indian   Territorj-,   affirmed   a   judgment   of 
„      „    „    .„            ,  the  United  States  Court  for  the  Southern 
(See  S.  C.  Reporter's  ed.  682-698.)  pi.trict  of  that  Territory,  in  favor  of  plain- 
Error  to  atate  court  — Federal  question  l'*^  '"  *"  ■"'"*"  " 
—  removal  of  cause.  firmed. 
".  A  question  of  a  Federal  nature  which 


will  suatai 


>'rit  of  e 


r  from  the  Fed-    *57. 


a  promissory  note, 
e  below,  20  Okla.  S74,  BE  Pao. 


Nora.  —  On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts-— see  notes  to  Martin 
V.  Hunter,  4  L,  ed.  U.  S.  97;  Hamliiin  v. 
Western  Land  Co.  37  L.  ed.  U.  S.  267 ;  Re 
Buchanan,  30  L.  ed.  U.  S.  684;  and  Kipley 
V.  Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts  can 
be  brought  up  for  review  in  the  Supreme 
Court  of  the  tinited  SUtes  by  writ  of  error 
S4  L.  cd. 


to  those  courts — see  note  to  Apex  Transp. 
Co.  V.  Oarbade,  S2  L.R.A.   513. 

On  how  and  when  questions  must  bo 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ina  Co.  v.  McGrew,  63 
LR.A.  33. 

On  removal  of  causes  where  the  Federal 
Ccmstitution  or  a  Federal  statute  or  treatv 

10  caa 
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SuPBEMB  Court  or  tob  Unitbd  States. 


Oct.  Tssir, 


Statement  by  Mr.  Justice  White: 
The  defendant  in  error  commenced  tbia 
action  in  tbe  United  States  court  for  tbe 
soutbem  district  of  Indian  territory.  Tbe 
now  plaintiff's  in  error  were  named  as  de- 
fendants. S.  L.  and  S.  T.  Williams  are 
brothers,  and  Jennie  L.  Williams  is  the 
wife  of  tbe  defendant  S.  L.  Williams.  Re- 
58S]  covery  was  *sougbt  by  the  bank,  as 
an  innocent  bolder  for  value,  before  ma- 
turity, upon  a  note  for  $6,000,  executed  by 
the  defendants,  dated  February  4,  1004,  and 
payable  to  the  order  of  Susan  B.  Mays,  with 
interest.  The  consideration  for  the  execu- 
tion of  the  note  was  thus  alleged  in  an 
amended  complaint: 

"Plaintiflf  further  alleges  and  charges  tbe 
truth  to  be  that  the  said  note  was  executed 
by  the  said  Jennie  Lee  Williams  for  the 
benefit  of  her  separate  estate;  that,  at  tbe 
time  of  the  execution  of  said  note,  a  con- 
test was  pending  before  the  Commission  to 
tbe  Five  Civilized  Tribes,  which  said  body 
at  said  time  had  authority  under  law  to 
entertain  and  hear  the  same,  between  the 
said  Jennie  Lee  Williams,  one  of  the  mak- 
ers of  said  note,  and  Susan  E.  Mays,  the 
payee  therein,  to  determine  which  of  the 
said  parties  had  a  right  to  take  in  allot- 


ment a  certain  tract  of  land  located  adja- 
cent to  the  town  of  Maysville,  Indian  terri- 
tory; that  said  [note]  was  executed  by  the 
said  Jennie  Lee  Williams,  S.  L.  Williams, 
and  S.  T.  Williams,  in  consideration  of  the 
abandoning  of  said  contest  by  the  said  Sa- 
san  £.  Mays,  the  payee  therein;  that  after 
said  note  was  executed  the  said  Susan  E. 
Mays  did  abandon  her  contest  and  permit 
the  said  Jennie  Lee  Williams  to  take  tbe 
said  land  in  allotment,  which  she  did,  and 
the  said  land  thereby  became  and  is  her  sep- 
arate property." 

The  amended  complaint  was  demurred  to 
on  the  following  grounds: 

"1st.  Because  the  said  amended  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  does  not  entitle  plain- 
tiff to  the  relief  prayed  for. 

"2d.  Because  the  transferee  of  a  non -ne- 
gotiable note  must  aver  and  prove  consid- 
eration for  the  transfer;  and  the  note  in 
suit  is  non -negotiable,  and  plaintiff  fails 
to  aver  any  consideration  whatever  for  tbe 
transfer. 

"3d.  Because  §  16  of  tbe  Atoka  agreement 
provides  the  only  l^al  way  Indian  lands 
may  be  sold,  and  where  a  statute  positively 
declares  a  thing  cannot  be  done,  the  law 


comes  in  question — spe  notes  to  Little  York 
Gold  Washing  k  Water  Co.  v.  Keyes,  24  L. 
ed.  U.  S.  656;  Ferguson  v.  Ross,  3  L.R.A. 
322;  Austin  v.  Gagan,  5  L.R.A.  476;  Butler 
V.  National  Home,  36  L.  ed.  U.  S.  346;  and 
Torrence  v.  Shedd,  36  L.  ed.  U.  S.  628. 


Error  to  state  court  where  removal  to  Feder- 
al court  was  sought. 

Whether  a  case  is  made  for  removal  from 
a  state  to  a  Federal  court  is  a  Federal  ques- 
tion which  will  sustain  a  writ  of  error 
from  the  Federal  Supreme  Court  to  the  high- 
est state  court.  Baltimore  &  O.  R.  Co.  v. 
Koontz,  104  U.  S.  6,  26  L.  ed.  643;  Oakley  v. 
Goodnow,  118  U.  S.  43,  30  L.  ed.  61,  6  Sup. 
Ct.  Rep.  944;  Knnouse  v.  Martin,  14  How. 
23,  14  L.  ed.  310;  Stone  v.  South  Carolina, 
117  U.  S.  430,  29  L.  ed.  962,  6  Sup.  Ct.  Rep. 
799;  Stevens  v.  Nichols  (Carr  v.  Nichols) 
157  U.  S.  370,  39  L.  ed.  736,  16  Sup.  Ct. 
Rep.  640. 

But  the  refusal  by  an  inferior  state  court 
of  an  application  to  remove  a  cause  to  a 
Federal  circuit  court  presents  no  such  ques- 
tion, where  there  is  nothing  in  the  record 
to  indicate  that  the  question  of  the  right  of 
removal  was  brought  to  the  attention  of  the 
highest  state  court,  and  that  court  could 
not  have  considered  the  question,  even  if 
presented,  because,  at  the  time  the  ap]ieal 
from  the  final  judgment  was  taken,  it  was 
too  late  to  review  the  order  refusing  the  re- 
moval. Chesapeake  &  O.  R.  Co.  v.  McDon- 
ald, 214  U.  S.  191,  53  L.  ed.  963,  29  Sup.  Ct. 
Rep.  546. 

The  action  of  the  trial  court  in  re- 
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fusing  a  removal  to  a  Federal  court  is 
not  ground  for  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States* 
where  such  action  could  not  be  con* 
sidered  by  the  highest  state  court  on 
an  appeal  from  the  judgment  of  the  lower 
court,  because  tbe  appeal  was  from  the  judg- 
ment alone,  and  the  petition  for  removal  was 
filed  subsequent  to  the  entry  of  the  jud||^ 
ment.  Fashnacht  v.  Frank,  23  Wall.  416, 
23  L.  ed.  81. 

The  decision  of  a  state  court  that,  as  no 
appeal  was  prosecuted  from  the  final  judg- 
ments of  the  court  below,  the  denial  of  an 
application  to  remove  the  cause  to  a  Federal 
court  was  not  open  to  review,  and  its  judg- 
ment dismissing  the  appeal  from  the  orders 
refusing  to  set  aside  the  judgments  of  the 
court  below,  present  no  Federal  question. 
Tripp  y.  Santa  Rosa  Street  R.  Co.  144  U. 
8.  126,  36  L.  ed.  371,  12  Sup.  Ct  Rep.  655. 

A  judgment  of  a  state  court  affirming  the 
judgment  of  an  inferior  court  denying  a 
petition  for  the  removal  of  the  cause  into 
a  circuit  court  of  the  United  States  may  be 
reviewed  by  the  Supreme  Court  of  tbe  Unit- 
ed States,  although  the  appellate  court  rests 
its  judgment  on  the  failure  of  the  proceed- 
ings to  appear  on  the  technical  record  bj 
reason  of  the  omission  to  plead  to  the  juris- 
diction. Kanouse  v.  Martin,  15  How.  198, 
14  L.  ed.  660. 

But  the  decision  of  a  state  court  affirming 
a  judgment  of  an  inferior  court  which  had. 
struck  from  the  files  a  petition  for  removal 
which  was  manifestly  defective  is  not  le- 
viewable  by  the  Supreme  Court  of  the  Unit- 
ed States  on  the  theory  that  the  state  eoart, 
in  reviewing  the  inferior  court's  decision, 
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584]  *will  not  suffer  its  policy  and  pur- 
pose to  be  thwarted  by  any  subterfuge  or 
ingenious  contrivance  clothed  with  the  sem- 
blance of  legality.  This  was  a  short-cut  at- 
tempt to  sell  40  acres  of  land,  title  to  which 
was  in  the  Indians. 

''4th.  Because  the  Dawes  Commission  had 
exclusive  jurisdiction  to  determine  all  mat- 
ters in  controversy  between  members  of  the 
tribes  as  to  their  right  to  select  particular 
tracts  of  land  for  allotment,  and  to  deter- 
mine the  rights,  if  any,  of  Mrs.  Susan  Mays 
in  the  contest  for  said  40  acres  of  land; 
but  the  original  payee  of  the  note  sued  on, 
for  a  bare  promise,  violated  the  law  in  such 
case  made  and  provided. 

"5th.  Because  it  appears  from  the  alle- 
gations in*said  complaint  that  the  note  sued 
on  herein  and  for  the  amount  and  accrued 
interest  of  which  the  plaintiff  seeks  a  judg- 
ment against  the  defendants  was  executed 
pursuant  to  an  alleged  contract  entered  into 
by  and  between  the  defendant  Jennie  Lee 
Williams  and  Susan  £.  Mays,  in  that  said 
complaint  shows  that  the  sole  and  only  con- 
sideration of  said  note  was  the  agreement 
of  the  said  Susan  E.  Mays  to  abandon  a 
certain  contest  which  she  had  instituted 
against  the  said  defendant  Jennie  Lee  Wil- 


liams, before  the  Commission  to  the  Five 
Civilized  Tribes  at  Tishomingo,  wherein  she 
claimed  the  right  to  select  as  a  part  of  her 
allotment  certain  premises  which  had  been 
filed  on  and  selected  by  the  said  Jennie  Lee 
Williams  as  a  member  of  the  tribe  of  Chick- 
asaw Indians. 

"6th.  Said  complaint  upon  its  face  shows 
that  the  said  note  was  executed  by  the  de- 
fendants to  the  said  Susan  £.  Mays  for  an 
illegal  consideration,  and  was  executed  with- 
out any  consideration  whatever,  and  of  all 
this  the  defendants  pray  the  judgment  of 
the  court." 

The  demurrer  was  overruled.  In  an  amend- 
ed answer,  thereafter  filed,  after  admitting 
the  making  of  the  note,  and  averring  that 
it  was  executed  by  Jennie  Lee  Williams  as 
principal  and  by  the  other  defendants  aa 
sureties,  the  following  allegations  were 
made: 

"1st.  The  defendants  admit  that  hereto- 
fore, to  wit,  on  the  *4th  day  of  Febru-  [585 
ary,  1904,  they  executed  and  delivered  unto 
Susan  £.  Mays  their  promissory  note  for  the 
^principal  sum  of  $5,000,  due  ninety  days 
from  date,  and  they  admit  that  said  note, 
as  so  executed,  is  copied  in  the  plaintiff's 
first  amended  complaint,  and  that  the  same 


should  have  considered  the  journal  entry  of 
a  Federal  court  finding  that  the  application 
lor  removal  made  in  that  court  was  suffi- 
cient. Pennsylvania  Co.  v.  Bender,  148  U. 
8.  255,  37  L.  ed.  441,  13  Sup.  Ct.  Rep.  501. 

A  decision  against  the  right  of  removal  to 
a  Federal  court  was  not  necessarily  involved 
in  a  denial  of  a  motion  in  arrest  of  judg- 
ment, made  upon  the  ground  that,  by  reason 
of  defendant's  citizenship,  the  case  was,  by 
the  operation  of  the  act  of  Congress  of  Feb- 
ruary 22,  1847,  transferred  to  a  Federal 
court,  where  there  was  nothing  in  the  plead- 
ings to  show  such  citizenship.  Carter  v. 
Bennett,  15  How.  364,  14  L.  ed.  727. 

It  does  not  follow  that  the  state  court  de- 
cided against  any  title,  right,  privilege,  and 
immunity  in  exercising  its  jurisdiction  be- 
cause the  suit  might  have  been  brought  in  a 
circuit  court  of  the  United  States,  or  re- 
moved thereto  from  the  state  court  on  the 
ground  that  it  arose  under  the  laws  of  the 
United  States.  Texas  &  P.  R.  Co.  v.  John- 
son, 151  U.  S.  81,  38  L«  ed.  81,  14  Sup.  Ct. 
R^.  250. 

The  action  of  a  state  court  in  allowing 
plaintiff  to  amend  at  the  trial  by  increasing 
his  claim  for  damages  over  defendant's  ob- 
jection that  he  was  thereby  deprived  of  his 
right  to  remove  the  cause  to  a  Federal  court, 
to  which  he  would  have  been  entitled  had 
that  amount  been  claimed  when  the  suit 
was  commenced,  or  the  amendment  made  at 
an  earlier  stage  of  the  case,  does  not  amount 
to  a  decision  against  a  right  of  removal,  so 
as  to  give  the  Supreme  Court  of  the  United 
States  jurisdiction  to  review  the  judgment 
of  the  state  court,  where  no  application  for 
such  removal  was  made.  Northern  P.  R. 
64  li.  ed. 


Co.  V.  Austin,  135  U.  8.  315,  34  L.  ed.  218, 
10  Sup.  Ct.  Rep.  758. 

A  reason  assigned  by  the  highest  state 
court  for  presuming  the  abandonment  of  a 
question  respecting  a  right  of  removal  to  a 
Federal  circuit  court  which  was  not  present- 
ed to  the  former  court  either  in  brief  or  oral 
agreement,  that  "it  is  manifest  that  the  cir- 
cuit court  could  not  have  taken  jurisdic- 
tion," was  not  such  a  decision  of  the  ques- 
tion as  would  give  the  Supreme  Court  of  the 
United  States  jurisdiction  to  review  the 
judginent.  Weatherby  v.  Bowie,  131  U.  S. 
ccxv.  Appx.,  and  25  L.  ed.  606. 

A  state  court  cannot  be  held  to  have  de- 
cided against  a  right  of  removal  to  a  Federal 
court  by  declining  to  review  the  order  of  the 
Federal  court  remanding  the  cause  to  the 
state  court.  Missouri  P.  U.  Co.  v.  Fitzger- 
ald, 160  U.  S.  556,- 40  L.  ed.  536,  16  Sup. 
Ct.  Rep.  389;  Nelson  v.  Molonev,  174  U.  8. 
104,  43  L.  ed.  934,  19  Sup.  Ct.'Rep.  622. 

On  writ  of  error  to  a  state  court  to  re- 
view a  denial  of  an  application  for  removal 
to  a  Federal  circuit  court,  only  the  record 
and  proceedings  of  the  state  court  can  be 
considered  by  the  Supreme  Court  of  the 
United  States  in  determining  whether  or 
not  a  Federal  question  is  involved.  Penn- 
sylvania Co.  V.  tender,  supra. 

The  action  of  a  circuit  court  in  remand- 
ing a  cause  to  a  state  court  after  its  re- 
moval is  not  open  to  revision  on  writ  of 
error  from  the  Supreme  Court  of  the  United 
I  States  to  the  state  court.  Whitcomb  v. 
Smithson,  175  U.  8.  635,  44  L.  ed.  303,  20 
Sup.  Ct.  Rep.  248;  Missouri  P.  R.  Co.  v. 
Fitzgerald,  160  U.  S.  556,  40  L.  ed.  536,  le 
Sup.  Ct.  Rep.  389. 
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Mr.  S.  T.  Bledsoe  argued  the  cause,  and, 
with  Mr.  J.  B.  Thompson,  filed  a  brief  for 
defendant  in  error: 

The  petition  for  removal  presented  no  suf- 
ficient ground  for  removal  of  the  cause  to 
the  circuit  court  of  United  States  for  the 
eastern  district  of  Oklahoma. 

Carson  v.  Dunham,  121  U.  S.  421,  30  L. 
cd.  992,  7  Sup.  Ct.  Rep.  1030;  Defiance  Wa- 
ter Co.  V.  Defiance,  191  U.  S.  190,  48  L.  ed. 
142,  24  Sup.  Ct.  Rep.  63;  Western  U.  Teleg. 
Co.  V.  Ann  Arbor  R.  Co.  178  U.  S.  239,  44 
L.  ed.  1052,  20  Sup.  Ct.  Rep.  867;  Little 
York  Gold -Washing  k  Water  Co.  v.  Keyes, 
96  U.  S.  199,  24  L.  ed.  656;  Blackburn  v. 
Portland  Gold  Min.  Co.  176  U.  S.  571,  44  L. 
ed.  276,  20  Sup.  Ct.  Rep.  222;  Shreveport  v. 
Cole,  129  U.  S.  36,  32  L.  ed.  689,  9  Sup.  Ct. 
Rep.  210;  Florida  C.  &  P.  R.  Co.  v.  Boll,  176 
U.  S.  321-332,  44  L.  ed.  486-491,  20  Sup. 
Ct.  Rep.  399;  Ikard  v.  Minter,  4  Ind.  Terr. 
214,  09  S.  W.  852;  Hewlett  v.  Hyden,  4  Ind. 
Terr.  176,  69  S.  W.  839;  Turner  v.  Gilli- 
land,  4  Ind.  Terr.  606,  70  S.  W.  253;  Block- 
er V.  McLendon,  6  Ind.  Terr.  481,  98  S.  W. 
166;  Thomason  v.  McLaughlin,  7  Ind.  Terr. 
1,  103  S.  W.  695;  Arkansas  v.  Kansas  &  T. 
Coal  Co.  183  U.  8.  185,  46  L.  ed.  144,  22 
Sup.  Ct.  Rep.  47. 

Compromises  are  always  regarded  with 
favor. 

Buckncr  v.  Mcllroy,  31  Ark.  634;  Mason 
V.  W'ilson,  43  Ark.  177;  Burton  v.  Beard,  44 
Ark.  556;  Springfield  &,  M.  R.  Co.  v.  Allen, 
46  Ark.  220;  Hennessy  v.  Bacon,  137  U.  S. 
78,  34  L.  ed.  605,  11  Sup.  Ct.  Rep.  17;  Mills 
County  V.  Burlington  k  M.  River  R.  Co.  107 
U.  S.  557,  27  L.  ed.  578,  2  Sup.  Ct.  Rep.  654 ; 
Knotts  V.  Preble,  50  111.  226,  99  Am.  Dec. 
614;  Atchison,  T.  k  S.  F.  R.  Co.  v.  Stark- 
weather, 21  Kan.  328;  Little  v.  Allen,  66 
Tex.  133. 

Defendants'  repentance  extended  to  an  at- 
tempted repudiation  of  the  burden  of  the 
transaction,  but  they  did  not  become  suf 
ficiently  penitent  to  surrender  the  "tainted" 
property  acquired  through  the  alleged  ille- 
gal transaction. 

Randon  v.  Toby,  11  How.  493,  13  L.  ed. 
784. 

The  transactions  involved  were  not  pro- 
hibited by  law. 

Thomason  v.  McLaughlin;  Turner  v.  Gil- 
liland;  and  Blocker  v.  McLendon, — supra. 

Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

In  addition  to  discussing  the  merits,  the 
defendant  in  error  presses  upon  our  atten- 
tion a  motion  to  dismiss,  in  substance  upon 
the  p'ound  that  no  question  of  a  Federal 
nature  is  presented.  As  the  plaintiffs  in 
error  had  no  greater  right  to  prosecute  the 


writ  of  error  than  is  possessed  by  suitors 
generally  when  seeking  the  review  of  a 
final  judgment  of  a  state  court  (§  20,  en- 
abling act,  as  amended,  34  Stat  at  L.  1287, 
chap.  2911),  it  results  that  our  power  to 
review  is  controlled  by  Rev.  Stat.  §  709,  U. 
S.  Comp.  Stat.  1901,  p.  676.  Irrespective 
of  other  contentions,  beyond  peradventure  a 
question  of  a  Federal  nature,  however,  was 
raised  by  the  contention,  denied  by  the  state 
court,  that  a  right  or  privilege  existed  un- 
der a  statute  of  the  United  States  to  re- 
move the  cause  into  the  circuit  court  of  the 
United  States,  and  the  motion  to  dismiss 
cannot  therefore  prevail. 

As  to  the  denial  of  the  right  to  remove. — 
The  claim  of  plaintiflfs  in  error  is  that  the 
right  to  remove  the  cause  into  the  circuit 
court  of  the  LTnited  States  arose  from  the 
fact  that  it  was  a  suit  arising  under  the 
Constitution  and  laws  of  the  *  United  [593 
States,  and  that  the  right  existed  by  virtue 
of  §  16  of  the  enabling  act,  as  amended  on 
March  4,  1907  (34  Stat,  at  L.  1286,  chap. 
2911),  the  pertinent  portion  of  which  is 
as  follows: 

"Sec.  16.  That  all  civil  causes,  proceed- 
ings, and  matters  pending  in  the  supreme  or 
district  courts  of  Oklahoma  territoi-y,  or  in 
the  United  States  courts  or  United  St.ites 
court  of  appeals  in  the  Indian  territory, 
arising  under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  or  affecting 
ambassadors,  ministers,  or  consuls  of  the 
United  States,  or  of  any  other  country  or 
state,  or  of  admiralty,  or  of  maritime  juris- 
diction, or  in  which  the  United  States  may 
be  a  party,  or  between  citizens  of  the  same 
state,  claiming  lands  under  grants  from 
different  states;  and  all  cases  where  there  is 
a  controversy  between  a  citizen  of  either 
of  said  territories  prior  to  admission  and 
a  citizen  of  any  state,  or  between  a  citixen 
of  any  state  and  a  citizen  or  subiect  of  any 
foreign  state  or  country,  in  which  eases  of 
diversity  of  citizenship  there  shall  be  more 
than  two  thousand  dollars  in  controversy, 
exclusive  of  interest  and  costs,  shall  be 
transferred  to  the  proper  United  States  cir- 
cuit or  district  court  established  by  this 
act,  for  final  disposition,  and  shall  therein 
be  proceeded  with  in  the  same  manner  as  if 
originally  brought  therein:  Provided,  That 
said  transfer  shall  not  be  made  in  any  such 
case  where  the  United  States  is  not  a  party, 
nxcept  on  application  of  one  of  the  parties, 
•n  the  court  in  which  the  cause  is  pending, 
at  or  before  the  second  term  of  such  court 
ifter  the  admission  of  said  state,  supported 
hy  oath,  showing  that  the  case  is  one  which 
»nay  be  so  transferred.  The  proceedings  to 
'effect  such  transfer,  except  as  to  time  and 
parties,  shall  he  the  same  as  are  now  pro- 
vided by  law  for  the  removal  of  causes  from 
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a  state  eoort  to  a  circuit  court  of  the  Unit- 
ed SUtes." 

In  the  petition  for  removal  it  was  alleged 
in  support  of  the  right  to  remove — 

That  the  said  suit  involves  the  construc- 
tion of  the  treaties  and  laws  and  acts  of  Con- 
694]  gress  concerning  the  allotment  *of 
lands  to  the  Choctaw  and  Chickasaw 
tribes  of  Indians  under  the  act  of  Con- 
gress approved  June  28,  1898  [30  Stat, 
st  L.  495,  •  chap.  617],  and  the  act  ap- 
proved July  1,  1902  [32  Stat  at  L.  G41, 
chap.  1362],  commonly  known  as  the 
'Atoka  and  the  Supplemental  Agreements 
between  the  Choctaw  and  Chickasaw  Tribes 
of  Indians  in  the  Indian  Territory.' 

''Petitioner  shows  that  the  controversy 
herein  arises  from  the  following  facts: 

"On  February  4,  1904,  appellant  executed 
a  promissory  note  to  the  assignor  of  appel- 
lee for  five  thousand  ($5,000)  dollars,  due 
in  ninety  (90)  days,  with  interest  at  8  per 
cent  from   date. 

"That  the  consideration  for  said  note 
was  that  the  payee  thereof  should  cease  to 
prosecute  further  and  abandon  a  certain 
contest  then  pending  before  the  Commission 
to  the  Five  Civilized  Tribes,  in  which  the 
payee  was  contestant  and  the  appellant 
herein  was  contestee. 

"That  the  appellee  took  said  note  with 
full  knowledge  of  the  facts  as  disclosed  by 
its  pleadings.  Appellant,  by  demurrer  and 
answer,  claims  that  the  consideration  is  con- 
trary to  the  letter  and  spirit  of  the  act  of 
Congress  of  June  28,  1898,  and  of  July  1, 
1902;  that  it  is  not  a  legal,  valid,  or  any 
consideration  for  the  note." 

The  contention  that  the  cause  of  action 
arose  under  the  O)nstitution  or  laws  of  the 
United  States  it  plainly  untenable.  Recovery 
by  the  bank  was  in  no  wise  predicated  upon 
any  right  conferred  upon  it  or  its  assignor 
to  contract,  as  was  done,  and  the  fact  that 
the  makers  of  the  note  relied  for  their  de- 
fense upon  provisions  contained  in  certain 
statutes  as  establishing  that  the  transac- 
tion upon  which  the  right  to  recover  was 
based  was  prohibited  by  law  "would  only  de- 
monstrate that  the  suit  could  not  be  main- 
tained at  all,  and  not  that  the  cause  of  ac- 
tion arose  under  the  institution  or  laws  of 
the  United  States."  Arkansas  v.  Kansas  & 
T.  Coal  O.  183  U.  S.  185,  190,  46  L.  ed. 
144,  147,  22  Sup.  Ct.  Rep.  47. 

Aa  to  the  asserted  Federal  questions 
claimed  to  arise  upon  the  rulings  in  respect 
to  the  overruling  of  the  demurrer  to  the 
695]  *am ended  complaint  and  the  sustain- 
ing of  the  demurrer  to  the  amended  ans- 
su>er. — In  the  light  of  the  allegations 
of  the  complaint  and  the  admissions 
(either  express  or  implied  from  the  fail- 
ure to  deny)  contained  in  the  amended 
64  li.  ed. 


answer,  we  think  the  record  established 
that  Susan  £.  Mays  and  Jennie  Lee  Wil- 
liams were  members  either  of  the  Choe- 
taw  or  Chickasaw  tribe  of  Indians;  that 
Mrs.  Williams  selected  for  allotment  and 
filed  upon  40  acres  of  land,  upon  which 
were  improvements,  situated  adjacent  to  the 
town  of  Maysville,  Indian  territory.  The 
right  of  Mrs.  Williams  to  select  the  land 
being  disputed  by  Susan  £.  Mays,  she  filed 
a  contest  against  the  same  before  the  Com- 
mission to  the  Five  Civilized  Tribes.  When 
this  was  done,  Susan  £.  Mays  was  not  in 
the  occupancy  of  any  other  land  liable  to 
allotment.  Pending  the  proceedings,  by  way 
of  compromise,  Susan  £.  Mays  agreed  to 
abandon  the  contest  instituted  by  her,  and 
relinquish  her  right  to  the  allotment  of  the 
land  in  controversy  and  the  improvements 
thereon,  in  consideration  of  the  execution 
of  the  note  in  suit;  that  said  note  was 
executed  for  the  benefit  of  the  separate  es- 
tate of  Jennie  Lee  Williams,  and  was  de- 
livered to  Susan  £.  Mays,  who  thereupon 
abandoned  the  prosecution  of  her  said  con- 
test before  the  Commission,  and  the  allot- 
ment of  the  land  to  Mrs.  Williams  followed. 

Compromises  of  disputed  claims  are  fa- 
vored by  the  courts  (Hennessy  v.  Bacon, 
137  U.  S.  78,  34  L.  ed.  605,  11  Sup.  Ct. 
Rep.  17);  and  presumptively,  the  parties 
to  the  compromise  in  question  possessed  the 
right  to  thus  adjust  their  differences.  We 
come,  then,  to  consider  whether,  as  claimed, 
there  was  a  want  of  consideration  for  the 
note  because  of  an  express  or  implied  statu- 
tory prohibition  against  the  transaction 
which  formed  the  consideration  for  the 
note. 

In  the  demurrer  to  the  amended  com- 
plaint, the  claim  advanced  to  defeat  the 
right  to  recover  on  the  note,  which  was  sub- 
stantially reiterated  in  the  amended  answer, 
was  that,  in  truth,  the  sale  was  of  the  land, 
and  was  illegal  because  not  made  according 
to  the  method  for  acquiring  allottable  tri- 
bal *land  provided  for  in  agree-  [596 
ments  between  the  government  of  the  Unit- 
ed States  and  the  Choctaw  and  Chicka- 
saw governments,  and  because  controver- 
sies as  to  allotments  of  land  over  which 
the  Dawes  (Commission  had  jurisdiction 
could  alone  be  determined  by  that  body. 
We  do  not  pause  to  consider  whether 
these  general  allegations  constituted  such 
a  special  setting  up  of  a  right,  privi- 
lege, or  immunity  under  a  law  or  laws 
of  the  United  States  as  is  required  by  Rev. 
Stat.  §  709.  Considering  the  complaint  and 
answer  in  their  entirety,  especially  when 
viewed  in  the  light  of  the  allegations  of  the 
petition  for  removal,  it  clearly  results,  as 
stated  in  the  petition  for  removal,  that  "the 
consideration  for  the  said  note  was  that  the 
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payee  thereof  should  cease  to  prosecute  fur- 
ther and  abandon  a  certain  contest  then 
pending  before  the  Commission  to  the  Five 
Civilized  Tribes,  in  which  the  payee  was  con- 
testant and  the  appellant  herein  was  con- 
testee.'*  In  the  argument  at  bar,  while 
counsel  has  referred  to  statutory  provisions 
and  to  various  decisions  which  it  is  assert- 
ed establish  that  a  sale  by  an  Indian  of  part 
of  an  excessive  holding  of  allottable  tribal 
land  or  of  improvements  thereon  would  not 
be  a  valid  consideration  for  a  note  given  to 
evidence  the  price  of  such  sale,  we  have  been 
referred  to  no  statute  nor  cited  to  any  treaty 
or  agreement  made  with  the  Indian  tribes 
giving  rise  even  to  the  suggestion  that 
where  a  bona  fide  contest  existed  between 
two  Indians  as  to  right  to  a  tract  or  tracts 
of  land,  arising  from  a  claim  based  upon 
selection,  on  the  one  hand,  and,  on  the  other, 
because  of  occupancy  and  improvements,  it 
would  be  unlawful  for  the  latter  to  abandon 
his  contention  as  to  his  preferential  right 
for  a  money  consideration.  Nor  have  we 
been  referred  to  any  statutory  provision 
which,  either  expressly  or  impliedly,  de- 
prived the  parties  to  a  contest  of  their  right 
to  compromise  simply  because  of  the  penden- 
cy of  the  contest  before  the  Commission  to 
the  Five  Civilized  Tribes.  An  opinion  of 
the  United  States  court  of  appeals  of  the 
Indian  territory,  a  tribunal  which  was  spe- 
cially competent  to  pass  upon  a  question  of 
597]  the  kind  *  we  are  considering,  lend  sup- 
port to  the  conclusion  we  have  reached,  that 
a  member  of  either  the  Choctaw  or  Chicka- 
saw tribe,  when,  as  here,  there  is  no  show- 
ing that  such  a  member  was  the  holder  of  an 
excess  of  lands  subject  to  allotment,  was 
not  prohibited  at  any  time  from  selling  his 
improvements  upon  tribal  land,  or  abandon- 
ing his  right  to  the  possession  thereof  to 
another  Indian.  The  opinion  referred  to 
was  announced  in  the  case  of  Thomason  v. 
McLauf^hlin,  7  Ind.  Terr.  1,  303  S.  W.  695. 
in  which  case,  among  other  questions,  the 
court  passed  upon  the  validity  of  a  sale  of 
tribal  land  by  one  Indian  to  another  after 
the  eiinctmcnt  of  the  act  of  June  28,  1898, 
known  as  the  Curtis  bill  (chap.  517,  30 
Stat,  at  L.  405),  wherein,  in  §  29,  is  em- 
bodied the  so-called  Atoka  Agreement.  After 
referring  to  a  provision  in  §  17  of  the  act, 
limiting  the  extent  of  an  Indian's  holding 
before  allotment  to  the  approximate  share 
of  the  lands  to  which  he  and  his  wife  and 
minor  children  were  entitled,  and  making  it 
a  misdemeanor  to  retain  the  possession  of 
an  excess  of  such  share  after  the  expiration 
of  nine  months  from  the  passage  of  the  act, 
the  court  said  (p.  0) : 

"Inasmuch  as  the  sale  in  this  case  was 
made  within  the  nine  months'  limit,  this, 
of  course,  would  not  affect  the  validity  of 
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the  sale,  even  though  Lafon  had  been  in  pos- 
session of  more  land  than  that  to  which  he 
was  entitled.  It  is  a  well-known  fact  that 
many  Indians,  at  the  time  of  the  passage 
of  this  act,  were  in  possession  of  large  tracts 
of  improved  lands,  in  excess  of  that  to  which 
they  were  entitled;  and  unaer  the  laws  and 
customs  of  the  different  tribes  at  that  time, 
this  land  was  lawfully  held.  The  nine  months 
provision  was  introduced  into  the  Curtis  bill 
for  the  purpose  of  giving  them  an  opportuni- 
ty of  disposing  of  the  excess,  and  thereby 
to  get  some  renumeration  for  the  improve- 
ments  which  they,  by  their  labor  and  indus- 
try, had  lawfully  made  upon  the  lands.  And 
there  is  no  provision  in  either  of  these  sec- 
tions, or  anywhere  else,  that  could  be  con- 
strued to  deprive  an  Indian  in  this  terri- 
tory of  the  right  to  dispose  of  his  holdings  to 
another  *Indian,  if  he  desired  to  do  so,  [598 
in  order  that  he  might  select  his  allotment 
on  other  lands.  The  statute  did  not  intend 
that  an  Indian  should  be  compelled  to  take 
his  allotment  on  the  land  then  held  by  him. 
He  could  sell  his  improvements  and  holdings 
to  another  Indian  for  allotment,  and  lay 
his  own  on  other  land  which  he  might  find 
vacant,  or  which  he  might,  in  turn,  pur- 
chase from  another  Indian.  This  method 
was  adopted  almost  universally  by  the  In- 
dians, and  it  was  not  unlawful  as  between 
Indians.  But  to  hold  an  excess  of  lands  aft- 
er the  expiration  of  the  nine  months  was 
unlawful  and  a  crime." 

While  the  asserted  Federal  questions  are 
not  so  wholly  devoid  of  substance  as  to  be 
purely    frivolous,    they    are,    nevertheless, 
without  merit,  and  the  judgment  must  be 
and  it  is  afhrmed. 


MOXSERRATE    GARCIA    MAYTIN,    Do- 
minga  Garcia  May  tin,  et  al.,  Appts., 

V. 

RICARDO  VELA,  Jos4  Quijano,  et  al. 


BEATRIZ  DE  LOS  ANGELES,  Widow  of 
Mr.  A16s,  Appt., 

V. 

MONSERRATE  AND  DOMINGA  GARCIA 
MAYTIN,  and  Ana  Marien  y  Davila,  as 
Representative  of  her  husband,  Mr.  Angel 
Garcia  Maytin. 

(See  S.  C.  Reporter's  ed.  598-603.) 

Appeal  —  parties  —  summons  and  serer* 
ance. 

1.  An  appeal  by  one  of  several  defendants 
below  will  be  dismissed  by  the  Federal  Su- 
preme Court,  where  the  other  defendants 
did  r4ot  join  in  the  appeal,  and  there  was  no 
summons  and  severance. 
[For  other  castes,  see  Appeal  and  Error.  2467- 

2470,  in  Digest  Sup.  Ct  1008.] 
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liimltatlon  of  action  — when  statute 
mna  — aettfnfir  aside  partition  of  de- 
ccdent*s  estate. 

2.  The  sisters  of  a  decedent,  who,  under 
Porto  Rico  Civ.  Code,  art.  811,  are  entitled 
to  any  part  of  their  brother's  estate  which 
his  widow  may  inherit  through  her  daugh- 
ter, who  was  his  sole  heir,  had  a  sufficient 
interest,  upon  the  death  of  the  daughter 
intestate  and  without  descendants,  to  enable 
them  to  bring  an  action  to  set  aside  a  so- 
called  partition  of  their  brother's  estate  be- 
tween the  widow  and  the  daughter,  so  as  to 
start  running  the  four  years'  limitation  pre- 
scribed by  articles  1076,  1301,  for  rescissory 
actions  and  actions  for  nullity. 
[For  other  cnses,  see  Limitation  of  Actions,  II. 

i,  in  Digest  Sup.  Ct.  1908.] 

[Nos.  90  and  245.] 

Argued  and  submitted  March  8  and  9,  1910. 
Decided  March  21,  1910. 

CBOSS  APPEALS  from  the  Supreme 
Court  of  Porto  Rico  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  Porto  Rico  for  the  Judicial 
District  of  San  Juan,  establishing  the  rights 
of  the  sisters  of  a  decedent  to  property  de- 
scended from  him.  Judgment  in  No.  90,  af- 
firmed. Appeal  in  No.  245,  dismissed. 
The  facts  are  stated  in  the  opinion. 

Mr.  X.  B.  K.  PettinglU  argued  the 
cnuse.  and,  with  Mr.  Robert  H.  Todd,  filed  a 
brief  for  appellants  in  No.  90  and  appellees 
in  No.  245. 

Mr.  Willis  Sweet  submitted  the  cause 
for  fippellees  in  No.  90  and  appellant  in  No. 
241. 

Mr.  Justice  Holmes  delivered  the  opin- 
ioTi  of  the  court: 

These  are  cross  appeals  in  a  proceeding 
brought  by  Monserrate  and  Dominga  Garcia, 
two  sist**rs  of  Manuel  Garcia  Maytin,  and  by 
another  plaintifi*  now  dropped  out,  to  es- 
tablish their  rij^htb  in  property  descended 
from  the  said  Manuel  Garcia.  The  claim  is 
founded  upon  article  81 1  of  the  former  Civil 
Code,  of  which  the  following  is  the  War 
Department  translation:  "The  ascendant 
who  inherits  property  from  his  descendant, 
acquired  by  the  latter  for  a  good  considera- 
tion from  another  descendant  [ascendant] 
or  from  a  brother  or  sister,  is  obliged  to 
reserve  the  property  he  may  have  acquired 

Note. — On  the  practice  and  procedure  gov- 
erning the  transfer  of  causes  to  the  Federal 
Supreme  Court  on  writ  of  error  or  appeal — 
see  note  to  Wedding  v.  Meyler,  66  L-R.A. 
833. 

As  to  parties  to  appellate  proceedings  in 
the    Federal   Supreme   Court — see    note   to 
Amadeo  v.  Northern  Assur.  Co.  50  L.  ed. 
V.  S.  723. 
54  li.  ed. 


bv  force  of  law  in  favor  of  the  relatives 
within  the  third  degree  belonging  to  the 
line  from  which  such  property  originated." 
The  following  is  the  course  of  the  prop- 
erty concerned: 

1.  Complainants'  brother,  Manuel  Garcia 
Maytin.  Died  intestate  in  1886,  succeeded 
by 

2.  His  daughter,  Mrs.  Beatrix  Garcia  de 
Ibarra,  as  sole  heir.  Died  intestate  and 
without  descendants  1891,  succeeded  by 

3.  Her  mother,  Mrs.  Beatriz  Al6s,  widow 
of  Manuel  Garcia  Maytin,  as  sole  heir. 
Died,  1904,  leaving  a  will,  devising  to 

*4.  Her  mother,  Beatriz  de  los  An-  [600 
geles,  and  nephews  and  nieces,  who,  with 
Vela,  the  executor  of  the  will,  ind  with  pur- 
chasers from  Mrs.  Beatriz  Al6s,  arc  the  de- 
fendants. 

It  will  be  seen   that    (3)    Mrs.   Beatrix 
Al6s  was  an  ascendant  who  inherited  from 
her  descendant    (2),  Mrs.  Beatriz  Garcia, 
property  acquired  by  the  latter  from  the 
ascendant    (1)    her   father.     Therefore  the 
devisees  of  Mrs.  Beatriz  A16s  would  be  post- 
poned by  the  law  just  quoted  in  favor  of 
the  relatives  within  the  third  degree,  who 
are  the  two  sisters  bringing  this  complaint. 
•    The  supreme  court  of  Porto  Rico,  in  a 
very   lucid   and    persuasive  opinion,  estab- 
lished the  position  of  the  plaintiff's  and  an- 
swered the  objections  urged  by  the  defense. 
It  was  shown   that  as  Mrs.   Beatriz  AlOs 
( 3 )  inherited  all  the  property  of  her  daugh- 
ter   (2)    as  sole  heir,  notwithstanding  the 
fact  that  the  husband  of  the  latter  had  the 
usufruct  of  one  third  for  life,  the  obliga- 
tion extended  to  all  the  property  so  inher- 
ited,    being     the     same     property     that 
the     daughter     had     inherited     from     her 
father,  she    not    appearing    to    have    had 
any    other    estate,    with    insignificant   ex- 
ceptions.    It     was     shown     further     that 
the   obligation   of   Mrs.   Beatriz   A16s    and 
Mrs.   Beatriz   de   los  Angeles   was   not  af- 
fected by  the  failure  of  the  plaintiff's  and 
others  to  make   it  appear   in   the   registry 
that  the  property  was  subject  to  be  reserved. 
Mortgage  law,  art.  199.       That  section  waa 
not  the  source  of  the  plaintiff's'  rights,  but 
only  a  means  of  securing  them  against  bona 
fide  purchasers.    It  did  not  extinguish  their 
rights  as  against  the  relatives  under  art. 
811   of  the  Civil  Code,  in  case  of  neglect 
Finally,  a  satisfactory  answer  was  given  to 
the  argument  that  the  plaintiffs  were  barred 
by  prescription,  under  an  order  of  the  mili- 
tary government  of  Porto  Rico,  published 
on  April  4,  1899,  by  which  the  Civil  Code, 
art.  1957,  was  amended  so  that  ownership 
should  prescribe  by  possession  for  six  years 
with  good  faith  and  a  proper  title.     The 
daughter  died  in  1891  and  her  mother  re- 
corded her  title  in  the  registry  and   held 
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from  1891  to  her  death,  in  1904.  But  it 
601]  wa8  replied  that,  *in  the  first  place, 
prescription  had  not  been  pleaded,  and  was 
not  open,  and,  secondly,  that  art.  1057,  and 
therefore  the  amendment,  referring  to  pre- 
scription to  acquire  ownership,  coexists  with 
art.  1063,  which  fixes  a  term  of  thirty  years 
for  the  prescription  by  which  ownership  of 
real  property  is  lost  through  a  failure  to 
bring  a  real  action,  and  that  in  this  case 
the  prescription  relied  upon  (and,  we  may 
add,  probably  the  only  one  that  could  have 
been  relied  upon)  was  that  resulting  from 
the  plaintiffs  not  having  sued. 

For  these  reasons  the  supreme  court  af- 
firmed a  judgment  of  the  district  court,  con- 
demning the  defendants  to  deliver  to  the 
plaintifl's  certain  specified  land,  or,  where 
the  same  had  been  sold,  the  value  of  the 
same,  to  be  ascertained  by  appraisement, 
with  the  costs  in  the  district  court.  The 
defendant,  Mrs.  Beatriz  dc  los  Angeles,  ap- 
pealed, her  appeal  being  number  245  in 
this  court,  but,  as  the  other  defendants  did 
not  join  in  the  appeal,  and  there  was  no 
summons  and  severance,  not  to  speak  of 
other  possible  objections,  the  appeal  must 
be  dismissed.  Hardee  v.  Wilson,  146  U.  S. 
179,  36  L.  ed.  933,  13  Sup.  Ct.  Rep.  30.  Wc» 
therefore  go  no  farther  on  this  part  of  the 
case  than  to  give  the  foregoing  brief  sum- 
mary of  an  argument  from  which  we  see  no 
reason  to  dissent. 

The  plaintifl's  also  appeal,  and  this  makes 
it  necessary  to  mention  one  or  two  facts  not 
noticed  thus  far.  On  the  death  of  Manuel 
Oarcia,  his  widow,  in  the  course  of  pro- 
ceedings for  the  settlement  of  his  estate, 
filed  what  seems  to  have  been  called  a  peti- 
tion for  partition,  admitting,  however,  that 
there  were  no  properties  belonging  to  the 
•conjugal  partnership.  An  auditor  was  ap- 
pointed and  he  prepared  schedules  of  assets 
and  liabilities,  of  the  portion  of  assets  dis- 
tributed to  the  widow  for  the  payment  of 
such  liabilities,  and  of  the  remainder  award- 
ed to  the  daughter  and  sole  heir;  this  last 
consisting  of  two  parcels  of  land  and  some 
personalty  of  small  value.  Thereupon  the 
partition  was  closed.  The  judgment  ap- 
pealed from  gave  the  plaintiffs  only  the  land 
inlnrited  by  the  mother  from  the  daugliter 
602]  and  included  in  the  last-*mentioned 
schetlule.  The  plaintiffs  set  up  that  the  par- 
tition proceedings  were  void  upon  tlieir  face 
for  several  reasons,  and  that  they  therefore 
are  entitled  to  all  the  property  that  Manuel 
Oarcia  left. 

The  local  courts  answered  this  claim  by 
4S4 


saying  that  if  there  were  otherwise  any 
foundation  for  it,  it  is  barred  by  the  limita- 
tion of  four  years  set  to  rescissory  actions 
and  actions  for  nullity  by  arts.  1076  and 
1301  of  the  Civil  Code.  For,  in  the  first 
place,  neither  the  daughter  nor  her  husband, 
Mr.  Ibarra,  ever  took  any  steps  to  set  the 
partition  aside,  and  it  is  plausible  to  say 
that  the  plaintiffs  claim  by  inheritance  from 
her,  since,  if  she  had  left  descendants,  the 
property  would  have  gone  from  her  to  them. 
Ilcnce,  notwithstanding  the  daughter's  in- 
ability to  cut  the  plaintiffs  off  in  the  event 
that  happened,  it  is  questionable,  at  least, 
whether  they  are  not  barred  by  what  barred 
her.  In  the  next  place,  the  plaintiffs  took 
no  steps  after  the  daughter's  death,  during 
the  whole  lifetime  and  occupation  of  her 
mother,  from  1891  to  1904.  Even  if,  as  the 
plaintiffs  say,  their  right  would  have  been 
devested  by  their  death  during  the  life  of 
the  mother,  Mrs.  Beatriz  Al6s  (3),  it  seems 
to  have  vested  at  the  death  of  the  daughter, 
Mrs.  Beatriz  Garcia  (2).  We  are  not  pre- 
pared to  overthrow  the  assumption  made 
by  the  court,  whose  experience  in  such  ques- 
tions is  entitled  to  much  consideration  (Ar- 
mijo  V.  Armijo,  181  U.  S.  558,  561,  45  L.  ed. 
1000,  1002,  21  Sup.  Ct.  Rep.  707;  Albright 
V.  Sandoval,  Feb.  21,  1910  [216  U.  S.  331, 
ante,  502,  30  Sup.  Ct.  Rep.  318]),  that  the 
plaintiffs  had  a  sufficient  interest  to  entitle 
them  to  bring  an  action  to  set  aside  the  so- 
called  partition  on  the  daughter's  death, 
and  that,  on  their  failing  to  do  so,  the  right 
to  dispute  the  same  was  barred  by  lapse  of 
time. 

If  the  partition  stands,  the  other  ques- 
tions argued,  as  to  purchasers  from  the 
mother,  Mrs.  Beatriz  Al6s,  etc.,  need  no  fur- 
ther answer.  We  deem  it  proper  to  add 
one  remark.  Article  811  created  the  right 
by  which  the  plaintiffs  recover.  It  did  not  go 
into  effect  until  after  the  death  of  Manuel 
Garcia,  so  that  it  would  seem  to  have  been 
open  to  argument  that  *his  daughter  [603 
inherited  his  property  by  an  absolute  title 
which  that  law  -should  not  be  construed  to 
have  disturbed,  lint,  as  it  did  go  into  ef- 
fect before  the  daughter's  death,  and  as  it 
has  been  assumed  on  all  hands  that  that 
moment  was  the  decisive  one,  we  have  made 
the  same  assumption  under  the  circum- 
stances and  for  the  purposes  of  this  case. 
It  seems  to  us,  however,  that  the  plaintiffs 
have  reason  to  be  satisfied  with  retaining 
what  they  got  by  the  judgment  below. 

No.  90.    Judgment  affirmed. 

No.  245.    Appeal  dismissed. 
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Cases  Disposed  of  Without  Opinions. 


William  W.  Withnell,  Appellant,  v.  Wil- 
liam R.  Bush  Constbuction  Company 
et  al.  [No.  108.] 
federal  courts — ^jurisdiction. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
^fissouri  to  review  a  decree  dismissing,  for 
^^rant  of  jurisdiction,  a  bill  seeking  to  avoid 
<2ertain  special  tax  bills  issued  by  authority 
of  the  city  of  St.  Louis  against  complain- 
cent's  real  property,  and  asking  for  an  in- 
junction. 

Messrs.  Edmund  T.  Allen  and  Clifford  B. 
.Allen  for  appellant. 

Mr.  E.  C.  Kehr  for  respondents. 
Fobruary  28,  1910.    Decree  affirmed  with 
•^^osls  by  a  divided  court. 


^07]  LEVI  C.  WEIE,  W.  H.  Damsel,  and 
Charles  Steele,  the  President  and  Trus- 
tees of  the  Adams  Express  Company, 
Appts., 

V. 

AMY  J.  ROUNTREE. 

(See  S.  C.  Reporter's  ed.  607,  608.) 

.Appeal  —  from  circuit  court  of  appeals 
—  jurisdiction  below  depending  on 
citizenship. 

A  decree  of  a  circuit  court  of  appeals  af- 
firming a  decree  of  dismissal  rendered  by  a 
Federal  circuit  court  is  not  reviewable  in 
the  Federal  Supreme  Court  where,  if  tlie  al- 
legations which  set  up  diversity  of  citizen- 
ship were  stricken  from  the  bill,  the  circuit 
court  would  have  had  no  jurisdiction  of  the 
suit. 
[For  other  cases,  see  Appeal  and  Error,  768- 

764,  la  Digest  ;Sup.  Ct.  11IU8.J 

[No.  769.] 

Submitted  February  21,  1010.    Decided  Feb- 
ruary 28,   1910. 

Note. — On  appellate  jurisdiction  of  Fed- 
eral  Supreme  Court  over  circuit  courts  of 
appeals — see  note  to  Bagley  v.  General  Fire 
Extinguisher  Co.  53  L.  cd.  U.  S.  605. 
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APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Western  Dis- 
trict of  Missouri,  dismissing  a  bill  to  re- 
strain the  bringing  of  a  suit  for  the  negli- 
gent killing  of  an  employee  of  an  express 
company.  Dismissed  for  want  of  jurisdic- 
tion. 

See  same  case  below,  97  0.  C.  A.  600, 
173  Fed.  776. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  C.  Scarritt  submitted  the 
cause  for  appellants.  Messrs.  Elliott  H. 
Jones  and  E.  L.  Scarritt  were  on  the 
brief. 

Mr.  Eugene  F.  Ware  submitted  the 
cause  for  appellee.  Messrs.  Biddle  &.  Lard- 
ner  and  Ware,  Nelson,  &  Ware  were  on  the 
brief. 

Per  Curiam: 

Bill  was  filed  by  the  express  company  to 
restrain  Mrs.  Rountree  from  bringing  suit 
against  the  company,  which  was  directed 
to  be  dismissed  for  want  of  jurisdiction,  be- 
cause there  was  no  diversity  of  citizenship 
and  no  Federal  ground  for  jurisdiction. 
Rountree  v.  Adams  Exp.  Co.  91  C.  C.  A.  180, 
165  Fed.  152.  From  this  decree  no  appeal 
was  taken. 

A  second  suit  on  the  same  alleged  cause 
of  action  was  then  brought  in  the  name  of 
the  officers  of  the  company,  Levi  C.  Weir  nnd 
others,  alleging  their  diverse  citizenship. 
The  second  suit  was  dismissed  by  the  circuit 
court,  and  carried  to  the  circuit  court  of 
appeals  for  the  eighth  circuit,  and  the  lat- 
ter court  affirmed  the  decree  of  the  circuit 
court.     173  P'ed.  776. 

This  appeal  was  then  prosecuted;  but  we 
are  of  opinion  that  it  cannot  be  maintained. 
Colorado  Cent.  Consol.  .Min.  Co.  v.  Turck, 
loO  U.  S.  138,  37  L.  ed.  1030,  14  Sup.  Ct 
Rep.  35;  Bagley  v.  General  Fire  Extingiiish- 

635 


607-610 


SUTBEUE  COUBT  OF  TflC  UMTETi   St^TCS. 


Oor.  TcBM» 


er  Ck>.  212  U.  S.  477,  53  L.  ed.  605,  29  Sup. 
Ci.  Rep.  341.  If  the  allegations  which  set 
up  diversity  of  citizenship  were  stricken 
008]  from  the  bill,  the  'Federal  court 
would  have  had  no  jurisdiction.  Being  re- 
lied on,  the  decree  of  the  circuit  court  of 
Appeals  was  final. 
Appeal  dismissed 

HuDttON  Oil  &,  Supply   Company,   Appel- 
lant, v.  TiiEODOBE  B.  BooBAEM,  Receiver, 
etc.   [No.  568.] 
Admiralty — distribution  of  proceds  of  sale. 
Appeal  from  the    District    Court    of  the 
United  States  for  the  District  of  New  Jersey 
to  review  a  decree  for  the  payment  out  of 
the  proceeds  of  a  sale  of  a  vessel  under  a 
libel  in  admiralty  of  the  claim  of  the  re- 
ceiver in  bankruptcy  of  the  owner  of  the 
vessel. 

Mr.  De  Lagnel  Berier  for  appellant. 
Messrs.    George    S.    Silzer    and    Robert 
Adrain  for  appellee. 

February  28,  1910.    Decree  affirmed  with 
costs. 


Edwabd  B.  Moobe,    Commissioner    of   Pat- 
ents, Plaintiflf  in  Error,  v.  United  States 

OF     AMEBICA     ex     BEL.     NeWCOMD     MoTOB 

Company.     [No.  115.] 
Appeal--«-final  judgment  below. 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judgment 
which,  reversing  a  judgment  of  the  Supreme 
Court  of  the  District,  directed  that  manda- 
mus issue  to  compel  the  Commissioner  of 
Patents  to  set  aside  certain  orders  made  by 
him  in  the  matter  of  certain  pending  appli- 
cations for  patents. 

See  same  case  below,  30  App.  D.  C.  464. 

Messrs.  Frederick  P.  Fish,  Melville 
Giurch,  and  Albert  G.  Davis  for  plaintiff 
in  error. 

Messrs.  Charles  H.  Duell,  Robert  N.  Ken- 
yon,  and  Walter  F.  Rogers  for  defendant  in 
error. 

March  7,  1910.  Per  Curiam:  The  Writ 
of  Error  is  dismissed  for  want  of  jurisdic- 
tion. Frasch  v.  Moore,  211  U.  S.  1,  53  L. 
ed.  65,  29  Sup.  Ct.  Rep.  6;  Rousseau  v. 
Brown,  21  App.  D.  C.  73,  80;  Johnson  v. 
Muescr,  212  U.  S.  284,  53  L.  ed.  615,  29  Sup. 
Ct.  Rep.  390;  E.  C.  Atkins  &  Co.  v.  Moore, 
212  U.  S.  285,  63  L.  ed.  515,  29  Sup.  Ct. 
Rep.  390;  Gaines  v.  Knecht,  212  U.  S.  561, 
53  L.  ed.  652,  29  Sup.  Ct.  Rep.  688;  Gaines 
V.  Knecht,  27  App.  D.  C.  530,  532;  United 
States  ex  rol.  Taylor  v.  Taft,  203  U.  S.  4G1, 
51  L.  ed.  2G9,  27  Sup.  Ct.  Rep.  148;  United 
States  V.  Lynch,  137  U.  S.  280,  34  L.  ed. 
700,  11  Sup.  Ct.  Rep.  114;  Baltimore  k  P. 
R.  Co.  V.  Hopkins,  130  U.  S.  210,  226,  32  L. 
ed.  908,  914,  9  Sup.  Ct.  Rep.  503.  The  ai>- 
plication  for  Certiorari  is  also  denied. 
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*James  a.  Suine  ct  al.,  Appellants,  [609 
V.  Fox  Bbothebs  MAiruFAGTUBixo    Com- 
pany.    [No.  383.] 
Appeal    from  circuit  court — ^jarisdictioii. 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Mis- 
souri to  review  a  decree  granting  injunctive 
relief  against  a  boycott. 

See  same  case  below  in  Circuit  Court  of 
Appeals,  86  C.  C.  A.  311,  150  Fed.  357. 

Messrs.     Shepard     Barclay,     Thomas     T 
Fauntleroy,    and    Cornelius    H.    Fauntleroy 
for  appellants. 

Messrs.  Herbert  R.  Marlatt  and  Frank  H. 
Sullivan  for  appellee. 

March  7,  1910.  Per  Curiam:  In  the  cir- 
cumstances disclosed  by  this  record,  we  are 
of  opinion  that  a  direct  appeal  does  not  lie 
to  this  court  from  the  decree  of  the  circuit 
court,  and  the  appeal  is  therefore  dismissed. 


•DAVID  KAUFMAN  A  SONS  COM- [610 
PANY,  Plff.  in  Err., 

V. 

GEORGE  L.  SMITH,  Collector  of  the  Pert 
of  Newark,  New  Jersey. 

(See  S.  C.  Reporter's  ed.  610,  611.) 

Error  to  circnit  court  —  frlTOlonsncss  of 

Federal  question. 

The  contention  that  merchandise  coming 
into  the  United  States  from  the  Canal  Zone 
in  the  Isthmus  of  Panama  could  not  be  sub- 
jected, as  is  attempted  by  the  act  of  March 
2,  1905  (33  Stat,  at  L.  843,  chap.  1310), 
to  the  duties  imposed  on  merchandise  im- 
ported from  foreign  countries,  is  too  frivo- 
lous to  ser\'c  as  tlie  basis  of  a  direct  writ  of 
error  from  the  Federal  Supreme  Court  to  a 
circuit  court. 
[For  other  casps.  see  Appeal  and  Error,  938- 

987.  In  Digest  Snp.  Ct.  1908.1 

[No.  668.] 

Submitted     February     28,     1910.      Decided 

March  7,  1910. 

IN  ERROR  to  the  Circuit  Court  of  th« 
United  States  for  the  District  of  New 
Jersey  to  review  a  jud^nnent  denying  the 
right  to  recover  back  duties  exacted  upon 
merchandise  imported  into  the  United 
States  from  the  Canal  Zone  in  the  Isthmus 
of  Panama.  Dismissed  for  want  of  jurisdie- 
tion. 

Messrs.  Frederick  B.  Campbell  and 
Georgre  Whiteneld  Betts,  Jr.,  submitted 
the  cause  for  plaintiff  in  error.  Messrs. 
George  W.  Hinckley  and  Wallace,  Butter. 
&  Brown  were  on  the  brief. 


Note. — On  direct  review  in  Federal  Su- 
preme Court  of  judgments  of  circuit  or  di»- 
trict  courts— sec  note  to  Gwin  v.  United 
States,  46  L.  ed.  U.  S.  711. 
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Solieitor  General  Bowers  and  Assistant 
Attorney  General  liJoyd  submitted  the 
«ai2se  for  defendant  in  error. 

Per  Curiam: 

It  is  established  tbat  to  give  this  court 
jurisdiction  on  a  direct  appeal  from,  or  writ 
of  error  to,  a  circuit  court,  on  the  ground  of 
a  constitutional  question,  such  question 
must  be  real  and  substantial,  and  not  a 
mere  claim  in  words. 

This  was  an  action  brought  against  the 
collector  of  customs  for  the  recovery  of  du- 
ties paid  under  the  act  of  March  2,  1005, 
33  Stat,  at  L.  843,  chap.  1310,  entitled,  "An 
Act  Fixing  the  Status  of  Merchandise 
611]  *Coming  into  the  United  States  from 
the  Canal  Zone,  Isthmus  of  Panama,*'  provid- 
ing "that  all  laws  affecting  imports  of  arti- 
cles, goods,  wares,  and  merchandise,  and 
entry  of  persons  into  the  United  States  from 
foreign  countries,  shall  apply  to  articles, 
goods,  wares,  and  merchandise,  and  persons 
coming  from  the  Canal  Zone,  Isthmus  of 
Panama,  and  seeking  entry  into  any  state  or 
territory  of  the  United  States  or  the  Dis- 
trict of  Columbia." 

Plaintiff  claimed  that  the  merchandise 
in  question  was  not  liable  to  the  duties  thus 
paid,  but  the  circuit  court  ruled  that,  in 
view  of  the  treaty  between  the  Republic  of 
Panama  and  the  United  States  [33  Stat,  at 
L.  2234],  and  the  various  acts  of  Congress 
relating  to  such  zone,  the  principles  laid 
down  in  Downes  v.  Bidwell,  182  U.  S.  244, 
45  L.  ed.  1088,  21  Sup.  Ct.  Rep.  770,  were 
decisive  of  the  questions  raised  herein.  We 
concur  in  that  conclusion,  and  dismiss  the 
writ  of  error  for  want  of  jurisdiction. 

Writ  of  error  dismissed. 


EDWARD  G.  LEWIS,  Plff.  in  Err., 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  611-613.) 

Appeal  — In    criminal    case  — entry    of 
nolle  prosequi. 

1.  A  person  indicted  for  a  crime  cannot 

sue  out  a  writ  of  error  to  review  the  entry 

of  a  nolle  prosequi. 

[Appeals    In    criminal    cases,    see    Appeal    and 
Error.    237-243.    in    Digest    Sup.    Ct.    1908  ] 

Error  to  district  court  —  Federal  ques- 
tion—rlff:lit  to  speedy  trial. 

2.  The  question  of  the  accused's  constitu- 
tional right  to  a  speedy  trial  is  not  «o  in- 
volved as  to  give  the  Federal  Supremo  Court 
jurisdiction  of  a  writ  of  error  to  a  district 

KoTE. — On   direct   review   in  Federal   Su 
preme  Court  of  judgments  of  circuit  or  dis 
trict  courts — set*  note    to  Owin    v.    United 
States,  40  L.  ed.  U.  S.  741. 
:&t  1*.  e<1. 


oourty  where  the  latter  court  has  permitted 
the  entry  of  a  nolle  prosequi, 
[For  other  cases,  see  Appeal  and  Error.  M8- 
989,  In  Digest  Sup.  Ct.  1908.  J 

Error  to  district  court  —  moot  case* 

3.  The  Federal  Supreme  Court  haa  no 
jurisdiction  to  review  an  order  of  a  Federal 
district  court,  permitting  the  entry  of  a 
nolle  prosequi  to  an  indictment  for  violating 
U.  8.  Rev.  Stat.  §  5480,  U.  S.  Comp.  SUt. 
1901,  p.  3696,  punishing  the  sending  of  let- 
ters through  the  mails  with  intent  to  de- 
fraud, where  no  new  indictment  has  been 
returned  within  three  years  from  the  date 
of  the  commission  of  the  alleged  offense,  or, 
if  returned,  is  not  still  pending,  since,  un- 
der the  circumstances,  the  case  haa  become 
merely  a  moot  one. 

[For  other  cases,  see  Appeal  and  Error,  938- 
989,  in  Digest  Sup.  Ct.  1908.1 

[No.  202.] 

Submitted    February    28,     1910.     Decided 
March  14,  1910. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Missouri  to  review  an  order  entering  a 
nolle  prosequi  to  an  indictment  charging  the 
sending  of  letters  through  the  mails  with 
intent  to  defraud.  Dismissed  for  want  of 
jurisdiction. 

Messrs.  Shepard  Barclay  and  Thomas 
T.  Fauntlcroy  submitted  the  cause  for 
plaintiff  in  error. 

Solicitor  General  Bowers  and  Assistant 
Attorney  General  Harr  submitted  the 
cause  for  defendant  in  error. 

Per  Cnrlam; 

Lewis  was  indicted  December  1,  1905,  in 
the  district  court  of  the  United  States  for 
the  eastern  district  of  Missouri,  charged 
with  depositing  certain  letters  in  a  post- 
ofhce  of  the  United  States  in  pursuance  of 
a  scheme  to  defraud,  in  violation  of  §  5480 
of  the  Revised  Statutes  (U.  8.  Comp.  Stat. 
1901,  p.  3696). 

General  orders  continuing  all  pending 
criminal  cases  were  thereafter  entered  at 
each  term  until  November  5,  1907,  when 
plaintiff  in  error,  defendant  below,  moved 
for  a  discharge  from  the  accusations  of  the 
indictment,  upon  the  ground  that  his  right 
to  a  speedy  trial  had  been  denied.  The 
court  ordered  that  unless  the  cause  should 
be  proceeded  with  at  that  term  the  motion 
would  be  sustained;  but  later  all  pending 
criminal  cases  were  again  continued  by  gen- 
eral order. 

At  the  following  May  term,  defendant 
below  again  filed  a  motion  to  discharge, 
and  the  United  States  attornev  asked  leave 
to  enter  a  nolle  prosequi.  Defendant's  mo- 
tion was  overruled  and  the  nolle  prosequi 
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entered,  releasing  and  discharging  defend- 
ant from  further  prosecution  upon  the  in- 
dictment. A  motion  to  set  aside  the  nolle 
prosequi  was  made  and  overruled,  and  this 
writ  of  error  direct  to  this  court  sued  out 
under  §  5  of  the  act  of  March  3,  1891.  [26 
Stat,  at  L.  827,  chap.  517,  U.  S.  Camp,  Stat. 
1901,  p.   549.] 

It  thus  appears  that  this  is  an  appeal 
by  a  person  indicted  for  crime  from  an  or- 
der of  the  court  releasing  and  discharging 
him  from  further  prosecution  under  the  in- 
dictment. Plaintiff  in  error  could  not  com- 
plain until  he  was  made  to  suffer  (Ohio  ex 
rel.  Lloyd  v.  Dollison,  194  U.  S.  445,  48  L. 
cd.  1062,  24  Sup.  Ct.  Rep.  703),  and  when 
discharged  from  custody  he  is  not  legally 
aggrieved,  and  therefore  cannot  appeal 
(Com.  V.  Graves,  112  Mass.  282;  Anglo- 
American  Provision  Co.  v.  Davis  Provision 
Co.  191  U.  S.  376,  48  L.  ed.  228,  24  Sup. 
613]  Ct.  Rep.  93).  *The  indictment  hav- 
ing been  dismissed,  the  question  as  to  plain- 
tiff in  error's  constitutional  right  to  a 
speedy  trial  is  not  involved  in  such  a  real 
sense  as  to  give  this  court  jurisdiction 
(Lampasas  v.  Bell,  180  U.  S.  276,  45  L.  ed. 
527,  21  Sup.  Ct.  Rep.  368).  Plaintiff  in 
error  was  indicted  December  1,  1905, 
for  certain  violations  of  §  5480  of  the 
Revised  Statutes,  alleged  to  have  been 
committed  on  the  1st  day  of  February,  1904. 
That  indictment  having  been  nolle  prossed, 
and  no  new  indictment  appearing  to  have 
been  returned  against  him  within  three 
years  from  the  date  of  the  commission  of 
the  alleged  offenses,  or,  if  returned,  to  be 
still  pending,  it  is  manifest  that  he  has  been 
discharged  by  the  statute  of  limitations, 
and  that  this  case,  in  the  circumstances  dis- 
closed, has  become  merely  a  moot  case. 

Writ  of  error  dismissed. 


JOHN  B.  MALLERS,  Plff.  in  Err., 

V. 

COMMERCL^L  LOAN  &  TRUST  COMPA- 
NY. 

(See  S.  C.  Reporter's  ed.  613,  614.) 

Error  to  state  court  —  Federal  question 
—  when  raised  In  time. 

A  Federal  question  which  will  sustain  a 
writ  of  error  from  the  Federal  Supreme 
Court  to  a  state  court  cannot  be  first  raised 


in  the  assignment  of  errors  in  the  Federal 

court 

(For  other  cases,  see  Appeal  and  Bnor,  1811- 
1318,  in  Digest  Sap.  Ct  1908.] 

[No.  726.] 

Submitted    February    28,    1910.      Decided 
March  14,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Appellate 
Court  of  the  First  District,  refusing  to 
quash  an  execution  on  a  judgment  upon  u 
promissory  note.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  242  111.  50,  89  N.  E, 
661. 

Mr.  Charles  B.  Stafford  submitted  the 
cause  for  plaintiff  in  error. 

Mr.  Horace  G.  Stone  submitted  the 
cause  for  defendant  in  error. 

Per  Curiam: 

The  Commercial  Loan  ft  Trust  Company^ 
a  banking  corporation  organized  under  the 
laws  of  Illinois,  in  1895  brought  suit 
against  John  B.  Mailers  upon  a  promissory 
note,  and  judgment  was  entered  therein  by 
the  appellate  *court  for  the  first  dis-  [614 
trict  in  favor  of  the  bank,  against  Mailers,, 
which  judgment  was  affirmed  by  the  su- 
preme court. 

On  the  case  being  remanded  to  the  appel- 
late court,  an  execution  was  issued  by  the 
clerk  to  enforce  the  collection  of  the  judg- 
ment, which  Mailers  moved  to  quash,  and 
from  the  judgment  of  that  court  denying 
that  motion  a  writ  of  error  was  prosecuted 
to  the  supreme  court,  which  affirmed  the 
judgment  of  the  appellate  court. 

The  case  was  then  brought  here  on  writ 
of  error,  which  must  be  dismissed  for  want 
of  jurisdiction.  Hulbert  v.  Chicago,  202  U. 
S.  275,  6U  L.  ed.  1026,  26  Sup.  Ct.  Rep.  617 ; 
Burt  V.  Smith,  203  U.  S.  129,  51  L.  ed.  121, 
27  Sup  Ct.  Rep.  37;  Bonner  v.  Gorman,  21.3 
U.  S.  86,  53  L.  ed.  709,  29  Sup.  Ct.  Rep.  483. 

No  Federal  question  was  raised  in  the 
state  courts,  and  the  attempt  to  raise  a  Fed- 
eral question  in  the  assignment  of  errors  in 
this  court  not  only  came  too  late,  but  waa 
palpably  not  maintainable.  Chapin  v.  Tye^ 
179  U.  a  127,  45  L.  ed.  119,  21  Sup.  Ct. 
Rep.  71. 

Writ  of  error  dismissed. 


Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Martin 
V.  Hunter,  4  L.  ed.  U.  S.  97;  HamMin  v. 
Western  Land  Co.  37  L.  ed.  U.  S.  267;  Re 
Buchanan,  39  L.  ed.  U.  S.  884;  Kipley  v. 
Illinois,  42  L.  ed.  U.  S.  998. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  or- 
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der  to  make  a  case  for  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States^ 
see  note  to  Mutual  L.  Ins.  Co.  v.  McGrew, 
63  L.R.A.  33. 

As  to  when  Federal  question  is  raised 
in  time  to  sustain  appellate  jurisdiction  of 
the  Federal  Supreme  Court  over  state  conrta 
— see  note  to  Chicago,  I.  &  L.  R.  Co.  v.  Mc- 
Guire,  49  L.  ed.  U.  S.  414. 
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VvoED    States,    Plaintiff    in    Error,    t. 

PnsBB    Grdcaud    et    aL      [No.    490]; 

United  States,  Plaintiff  in  Error,  t.  An- 

Tomo  IXDA.     [No.  491.] 

In  Error  to  the  District  Ck>urt  of  the 
United  States  for  the  Southern  District  of 
California. 

The  Attorney  General  and  the  Solicitor 
General  for  plaintiffs  in  error. 

No  appearance  for  defendants  in  error. 

March  14,  1910.t  Judgments  affirmed  hy 
a  divided  court. 


Missouri,    Kakbas,    &    Texas    Railway 

Ck>MPANT,  Plaintiff  in  Error,  v.   H.   A. 

HoLLAir.     [No.  161.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Court  of  Civil  Appeals  for 
the  Fifth  Supreme  Judicial  District  of  the 
State  of  Texas  to  review  a  judgment  which 
affirmed  a  judgment  of  the  District  Court  of 
Grayson  County,  of  that  state,  in  favor  of 
plaintiff  in  an  action  for  personal  injuries 
in  which  an  unsuccessful  attempt  was  made 
to  remove  the  case  to  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District 
of  Texas. 

See  same  case  below  (Tex.  Civ.  App.)  107 
S.  W.  642. 

Messrs.  James  Hagerman,  Cecil  H.  Smith, 
and  J.  M.  Bryson  for  plaintiff  in  error. 

Messrs.  C.  B.  Randell  and  Judson  H. 
Wood  for  defendant  in  error. 

March  21,  1910.  Dismissed  for  want  of 
jurisdiction. 


of  the  State  of  Massachusetts  to  review  a  de- 
cree which  affirmed  a  decree  of  a  single  jus- 
tice of  that  court,  affirming  a  decree  of  the 
Probate  Court  for  the  County  oi  Essex  in 
that  state,  by  which  a  prior  decree  of  adop- 
tion was  revoked  after  the  death  of  both  the 
original  parties  for  fraud  and  undue  in- 
fluence. 

See  same  case  below,  203  Mass.  556, — 
L.RJk.(N.S.)— ,  89  N.  E.  1049. 

Messrs.  Joseph  H.  Soliday,  Richard  Y. 
Fitzgerald,  and  Frederic  D.  McKenney  for 
plaintiff  in  error. 

Messrs.  Moorfield  Storey  and  Ezra  Ripley 
Thayer  for  defendants  in  error. 

March  21,  1910.  Dismissed  for  want  of 
jurisdiction. 


616]     *MissouBi,  Kansas,  ft  Texas  Rail- 
way   Company,    Plaintiff     in    Error,    v. 
Harry  C.  Wise.     [No.  177.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Texas  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Court  of  Civil 
Appeals  for  the  Fifth  Judicial  District  of 
that  state,  affirming  a  judgment  of  the  Dis- 
trict Court  of  Grayson  County  in  favor  of 
plaintiff  in  an  action  for  personal  injuries. 
See  same  case  below,  101  Tex.  450,  109  S. 
W.  112. 

Messrs.  James  Ha^ifcrman,  Cecil  H.  Smith, 
and  J.  M.  Bryson  for  plaintiff  in  error. 

Messrs.    C.    B.    Randell    and   Judson    H. 
Wood  for  defendant  in  error. 

March  21,  1910.    Dismissed  for  want  of 
jurisdiction. 


*SiN0E8    Manufacturino  Cokpany,  [617 

Appellant,  v.  Wirt  Adams,  State  Revenue 

Agent,  et  al.     [No.  727.] 
Appeal— -final  judgment  below. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  to 
review  a  decree  which  reversed  in  part  a  de- 
cree of  the  Circuit  Court  for  the  Southern 
District  of  Mississippi,  sustaining  a  demur- 
rer to  and  dismissing  a  bill  to  enjoin  cer- 
tain alleged  illegal  taxation,  and  remand- 
ed the  cause  with  directions  to  enter  a  de- 
cree in  accordance  with  the  views  expressed 
in  its  opinion. 

See  same  case  below,  91  C.  C.  A.  461,  165 
Fed.  877. 

Mr.  C.  H.  Alexander  for  appellant. 

Mr.  Edward  Mayes  for  appellees. 

April  4,  1910.  Per  Curiam:  Appeal  dis- 
missed for  want  of  final  judgment. 
Schlosser  v.  Hemphill,  198  U.  S.  173,  49 
L.  ed.  1000,  25  Sup.  Ct.  Rep.  654;  Hasel- 
tine  V.  Centra]  Nat.  Bank,  183  U.  S.  130, 
46  L.  ed.  117,  22  Sup.  Ct  Rep.  49. 


Horace  Chase,  Individually  and  as  Admr., 
etc..  Plaintiff  in  Error,  v.  Leonard  H. 
Phillips  et  al.     [No.  724.] 

Error  to  state  court — Federal  question. 
In  Error  to  the  Supreme  Judicial  Court 

tApril  18,  1910.     Rehearing  granted,  and 
cases  restored  to  docket  for  reargument 
64  li.  ed. 


Baltimore  &  Ohio  Southwestern  Rail- 
road   Company,    Plaintiff    in    Error,    v. 
United  States.     [Nos.  124,  325.] 
In   Error  to   the   United   States   Circuit 
Court  of  Appeals  for  the  Sixth  Circuit. 

Messrs.  Edward  Colston,  Judson  Harmon, 
A.  W.  Goldsmith,  and  George  Hoadly  for 
plaintiff  in  error. 

The  Attorney  General  and  the  Solicitor 
General  for  defendant  in  error. 

March  14,  1910.  'Judgments  af-  [618 
firmedf  by  a  divided  court  and  causes  re- 
manded to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

tRehearing  granted  and  cases  restored  to 
the  docket  for  reargument  and  assigned  to 
be  heard  on  the  first  Tuesday  of  the  next 
term   (October  11)   after  the  cases  already 

assigned  for  that  day. 
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American  Car  A  Foundry  Company,  Peti- 
tioner, v.  Seeger  Refrigerator  Company. 
[No.  738.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
Messrs.  Samuel  K.  Betts,  Paul  Bakewell, 

and  C.  A.  Severance  for  petitioner. 
Messrs.  Edmund  Wetmore  and  Oscar  W. 

Jeffery  for  respondent. 

February  21,  1910.    Denied. 


United  States,  Petitioner,  v.  Haviland  A 

Company.     [No.  763.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

See  same  case  below,  177  Fed.  175. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Lloyd 
for  petitioner. 

Mr.  B.  A.  Levett  for  respondent. 

February  21, 1910.    Denied. 


United  States,  Petitioner,  v.  E.  J.  Lavino 

&  Company.     [No.  764.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  176  Fed.  964. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Lloyd 
for  petitioner. 

Mr.  Thomas  S.  Gates  for  respondent. 

February  21,  1910.     Denied. 


Eugene  M.  Orgain,  Trustee,  etc.,  Petition- 
er, V.  Julia  Martin.     [No.  743.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeala  for 

the  Fifth  Circuit. 

See  same  case  below,  174  Fed.  772. 
Mr.  Charles  K.  Bell  for  petitioner. 
No  appearance  for  respondent. 
February  28,  1910.    Denied. 


United  States,  Petitioner,  v.  0.  G.  Hemp- 
stead &  Company.     [No.  765.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Lloyd 
for  petitioner. 
Mr.  Thomas  S.  Gates  for  respondent. 
February  21,  1910.    Denied. 


019]     •United  States,  Petitioner,  v.  J.  W. 

Hvmpton,  Jr.,  &  Company.     [No.  766.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Lloyd 
for  petitioner. 

Mr.  Thomas  S.  Gates  for  respondent. 

February  21,  1910.    Denied. 
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Great  Northern  Railway  Company,  Peti- 
tioner,   V.    Western    Union    Telegraph 
Company  et  al.     [No.  760.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below  on  first  appeal,  55  C. 

C.  A.  263,  118  Fed.  497;  on  second  appeal, 

174  Fed.  321. 
Messrs.  John  G.  Johnson  and  William  R. 

Begg  for  petitioner. 
Messrs.  John  F.  Dillon  and  Rush  Tag- 

gart  for  respondent. 

February  28,  1910.    Denied. 


Great  Falls  &  Old  Dominion  Railroad 

Company,    Petitioner,    v.    Gertrude    T. 

Hnx.     [No.  772.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below,  34  App.  D.  C.  304. 

Mr.  Wilton  J.  Lambert  for  petitioner. 

Messrs.  A.  E.  L.  Leckie  and  John  A. 
Kratz,  Jr.,  for  respondent. 

February  28,  1910.    Denied. 


Chicago   Railway   Equipment   Company, 
Petitioner,  v.  Perry  Side  Bearing  Com- 
pany et  al.     [No.  773.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
Messrs.  George  P.  Fisher,  Jr.,  F.  N.  Jud- 

son,  and  Paul  Bakewell  for  petitioner. 
No  appearance  for   respondent. 
620]     'February  28,  1910.     Denied. 


General  Electric  Company,  Petitioner,  t. 

Richmond  Street  &  Interurran  Railt 

WAY  Company.     [No.  780.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  tot 
the  Seventh  Circuit. 

See  same  case  below,  178  Fed.  84. 

Mr.  L.  F.  H.  Betts  for  petitioner. 

Messrs.  Thomas  F.  Sheridan  and  CliftoB 
V.  Edwards  for  respondent. 

February  28,  1910.    Denied. 

St6  U.  8. 
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Gxnr  or  Chicago,   Petitioner,   t.   Erie   A 

WnTEBN        TRAlfSFOITATIOir        COMPAHT. 

[No.  783.] 

Petition  for  a  Writ  of  Certiorari  to  tKe 
United  States  Circuit  Court  of  Appeals  for 
the  Sevoith  Circuit. 

See  same  case  below,  178  Fed.  42. 

Messrs.  C.  £.  Kremer,  Edward  J.  Brun- 
dage,  Ernest  Wilkinson,  and  Samuel  T. 
Fisher  for  petitioner. 

Messrs.  Harvey  D.  Goulder,  Frank  8. 
Masten,  a  H.  Holding,  C.  W.  Greenfield, 
and  Frederick  M.  Brown  for  respondent. 

February  28,  1910.    Denied. 


Wnx    F.    Woods,    Petitioner,    ▼.    Uitited 

States.    [No.  789.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  174  Fed.  651. 

Messrs.  Charles  W.  Ogden  and  Richard 
R.  McMahon  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

February  28,  1910.    Denied. 


O.  J.  Lewis  Mercantile  Company,  Peti' 

tioner,  v.  Annie  Klepneb.  [No.  808.] 
621]  Petition  for  a  Writ  of  *X]^rtiorari 
to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  176  Fed.  343. 

Mr.  Herbert  H.  Gibbs  for  petitioner. 

Mr.  Edward  A.  Alexander  for  respondent. 

March  7,  1910.    Denied. 


Helvetia  Swiss  Fire  Insubance  Company, 

Petitioner,  v.  Max  J.  Bbandenstein  et 

al.     [No.  817.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  92  C.  C.  A.  614,  168 
Fed.  1020. 

Messrs.  William  J.  Wallace  and  Freder- 
ick B.  Campbell  for  petitioner. 

Messrs.  William  V.  Rowe  and  Royall  Vic- 
tor for  respondent. 

March  7,  1910.    Denied. 


In   the   Matter  of   Bernard   Stavraun, 

Petitioner.     [No.   818.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  foi 
the  Second  Circuit. 

See  same  case  below,  174  Fed.  330. 

Mr.  Edwin  P.  Grosvenor  for  petitioner. 

M.  Clarence  R.  Freeman  in  opposition. 

March  7,  1910.    Denied. 
B4  li.  cd« 


Sebald  M.  Hohl,  Petitionefi  v.  Kobddbut*. 

schee  Ixoyd.     [No.  806.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  ease  below,  175  Fed.  644. 

Mr.  Lawrence  Kneeland  for  petitioner. 

Mr.  Joseph  Larooque  for  respondent. 

March  14,  1910.    Denied. 


Roland  P.  Conklin,  Petitioner,  v.  Daihibb 

Manufacturing  Company  et  al.     [No. 

810.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  27  L.RJL.(NJSL) 
534,  95  C.  C.  A.  346,  170  Fed.  70. 

Mr.  Henry  M.  Earle  for  petitioner. 

No  appearance  for  respondent. 

March  14,  1910.    Denied. 


*CoASTwiSE  .  Tbansfortation    Com-  [OSS 
PA^,    Owner,    etc..    Petitioner,    v.    Ths 
Steamship  "Edda/'  etc.     [No.  781.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 

See  same  case  below,  97  G.  C.  A.  638,  17S 

Fed.  436. 
Mr.  Edward  E.  Blodgett  for  petitioner. 
Mr.  Edward  S.  Dodge  for  respondent. 
March  21,  1910.    Denied. 


Mrs.    Lee    Maner,    Petitioner,    t.    Pink 

Mutual     Life     Insurance     Company. 

[No.  807.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  William  L.  Crawford,  M.  L. 
Crawford,  and  Jack  Beall  for  petitioner. 

Mr.  Maurice  E.  Locke  for  respondent. 

March  21,  1910.    Denied. 


D.  L.  Henderson,  Trustee,  etc..  Petitioner, 

V.  Sam  Mayer.    [No.  824.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  John  R.  L.  Smith  and  George  8. 
Jones  for  petitioner. 

No  appearance  for  respondent. 

March  21,  1910.    Granted. 


Frank   H.   Waskey,   Petitioner,   y.   J.   J. 

Chambers.     [No.  826.] 

Petition  for  a  Writ  of  Certiorari  to  tho 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Messrs.  Joseph  C.  Campbell,  Albert  Fink* 
and  W.  H.  Metson  for  petitioner. 

No  appearance  for  respondent. 

April  4,  1910.    Granted. 
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Newman   Baum,   Bankrupt,   Petitioner,   v. 

James    A.    Comeb,    Trustee,    etc.      [No. 

462.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
•23]     «for  the  Eighth  Circuit. 

See  same  case  below,  04  C.  C.  A.  632,  160 
Fed.  410. 

Messrs.  J.  W.  Blackwood  and  M.  M.  Cohn 
for  petitioner. 

No  appearance  for  respondent. 

April  4,  1010.    Denied. 


WnxiAM  T.   HuGULEY,  Petitioner,  v.  At- 
lantic Coast  Line  Railroad  Company 
et  al.     [No.  706.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States    Circuit    Court    of    Appeals 

for  the  Fifth  Circuit. 
Mesnrs.  John  M.  Thurston  and  Frederick 

T.  Myers  for  petitioner. 
Mr.  John  £.  Hartridge  for  respondents. 
April  4,  1010.    Denied. 


Cornell    Steamboat    Company,  Petitioner, 

V.  Annie  V.  Fallon,  as  Administratrix, 

etc.     [No.  834.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  J.  Parker  Kirlin  and  Amos  Van 
Etton  for  petitioner. 

Mr.  Nelson  Zabriskie  for  respondent. 

April  4,  1010.    Denied. 


Joaquin  Gn.,  Plaintiff  in  Error,  v.  United 

States.     [No.  803.] 

In  Error  to  the  Supreme  Court  of  the 
Philippine  Islands. 

Solicitor  General  Bowers  for  defendant 
in  error. 

February  21,  1010.  Docketed  and  dis- 
missed on  motion  of  Mr.  Solicitor  General 
Bowers,  for  defendant  in  error. 


William   Skinner,  Appellant,  v.  Edmund 
Wright,  as  Trustee,  etc.    [No.  178.] 
Appeal       from       the       United       States 
624]     ^Circuit  Court  of    Appeals    for  the 
Second  Circuit. 

See  same  case  below,  80  C.  C.  A.  23,  162 
Fed.  315. 
Mr.  Austin  B.  Fletcher  for  appellant. 
Mr.  Abram  I.  Elkus  for  appellee. 
February  21,  1010.    Dismissed  per  stipu- 
lation. 
MS 


Unpted  States  y.  Anton  Hansen  Hauo. 

[No.  405.] 

On  a  Certificate  from  the  United  Stated 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

The  Attorney  General  and  the  Solicitor 
General  for  the  United  States. 

No  appearance  for  Haug. 

February  28,  1010.  Certificate  dismissed 
on  motion  of  Mr.  Solicitor  General  Bowers 
for  the  United  States. 


Israel  Alper,  Appellant,  v.  William  Hen- 

KEL,    United    States    Marshal    for    the 

Southern   District   of   New   York.      [No. 

134.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

Max  D.  Steuer  for  appellant. 

No  appearance  for  appellee. 

March  7,  1010.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


John  Allen  Heant  et  al.,  Appellants,  v. 

Edward  B.  Moore,  Commissioner  of  Pat- 
ents.    [No.  718.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

See  same  case  below,  34  App.  D.  C.  31. 

Messrs.  Charles  A.  Doupflas,  Gibbs  L.  Bak- 
er, and  James  H.  Hayden  for  appellants. 

No  appearance  for  appellee. 

March  10,  1010.  Dismissed  with  costs  on 
motion  of  counsel  for  appellants. 


Ex  parte:      In  the  Matter  of  Arthur 
Hewett  and  Tom  A.  Keating,   Petition- 
ers.    [No.  — ,  Original.] 
Motion  for  leave  to  file  a  petition  for  a 

Writ  of  Habeas  Corpus. 

Mr.    Thomas    F.    Gatts    for    petitioners. 
*March  14,  1010.    Denied.  [625 


Edward  Thompson  Company,  Appellant,  v. 

American   Law   Book   Company.      [No. 

353.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit. 

Mr.  Walter' Large  for  appellant. 

Mr.  William  B.  Hale  for  appellee. 

March  18,  1010.  Dismissed  with  costs  on 
motion  of  counsel  for  appellant. 


In  He  Charles  A.  Thatcher,  Plaintiff  in 

Error.     [No.  844.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Ohio. 

Mr.  0.  E.  Harrison  for  defendant  in 
error. 

March  21,  1010.  Docketed  and  dismissed 
on  motion  of  Mr.  0.  £.  Harrison  in  that  be- 
half. 
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THE  DECISIONS 


OF  THX 


Supreme  Court  of  the  United  States 


▲T 


OCTOBER  TEEM,  1909. 


1]*  STATE  OF  BiARTLAND,  Complainant, 

V. 

STATE  OF  WEST  VIRGINIA. 
(See  S.  C.  Reporter't  ed.  1-47.) 

Boundary  »  between  states  »  recogni- 
tion and  acqnicsscence. 

1.  The  boundary  line  between  the  states 
of  Maryland  and  West  Virginia  from  the 
head  waters  of  the  Potomac  to  the  Penn- 
sylvania line  is  adjudged  to  be  the  "Deak- 
ins"  or  "old  state"  line,  run  in  or  about 
the  year  1788,  which  ever  since  has  been 
recognized  as  the  boundary,  and  has  served 
as  such,  although  steps  have  been  taken 
from  time  to  time,  looking  towards  a  more 
effectual  legal  settlement  and  delimitation 
of  the  boundary,  none  of  which  have  been 
effectual  or  such  as  to  disturb  the  con- 
tinuous possession  of  the  people  claiming 
rights  up  to  the  boundary  line. 

[For   other   cases,   see   Boundaries,   75-82,   in 
Digest   Sup.    Ct.    1008.] 

Boundary  »  between  states  »  river  as 

state  boundary. 

2.  The  state  of  West  Virginia  is  not,  as 
against  the  state  of  Maryland,  entitled  to 
the  Potomac  river  to  the  north  bank  there- 
of; her  title  runs  only  to  high-water  mark 
on  the  West  Virginia  shore. 

[For   otber  cases,   see   Boundaries,   26-50,   In 
Digest   Sup.    Ct.    1908.] 

[No.   1,  Original.] 

Argued  November  2,  3,  4,   1900.     Decided 
February  21,  1910. 

ORIGINAL  suit  in  equity  between  tlie 
states  of  Maryland  and  West  Virginia 
to  settle  the  boundary  between  those  states 
from  the  head  waters  of  the  Potomac  to  the 
Pennsylvania  line.  The  Deakins  or  old 
state  line  declared  to  be  the  true  boundary. 
Cross  bill  of  the  state  of  West  Virginia  dis- 

NoTB. — On    rivers    and    lakes    as    state 
boundaries — see  note  to  Buck  v.  EUenbolt, 
16  L.R.A.  187. 
54  li.  ed. 


missed  in  so  far  as  it  asks  for  a  decree  fix- 
ing the  north  bank  of  the  Potomac  river  as 
her  boundary. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Bdward  H.  SincoU  and  Isaao 
liObe  Straus  argued  the  cause,  and,  with 
Mr.  William  L.  Rawls,  filed  a  brief  for  com- 
plainant: 

The  charter  of  Maryland  gave  to  the 
Lord  Proprietary  an  absolute  right  of  soil 
in  and  to  all  the  territory  comprehended 
within  its  specified  boundaries. 

Cunningham  v.  Browning,  1  Bland,  Ch. 
305;  Cassell  v.  Carroll,  11  Wheat  134, 
170,  6  L.  ed.  438;  Binney's  Case,  2  Bland, 
Ch.  127 ;  Baltimore  v.  McKim,  3  Bland,  Ch. 
456;  Briscoe  v.  State,  68  Md.  296,  12  AtL 
25;  Wharton  v.  Wise,  153  U.  S.  155,  38  L. 
ed.  669,  14  Sup.  Ct  Bep.  783;  Morris 
V.  United  SUtes,  174  U.  S.  196,  43  L.  ed. 
946,  19  Sup.  Ct.  Hep.  649. 

The  state  of  Maryland,  at  and  by  the  Rst- 
olution,  acquired  all  the  territorial  rights 
vested  in  the  Proprietary  before  the  Revo- 
lution. 

Ringgold  V.  Malott,  1  Harr.  ft  J.  290; 
Howard  v.  Moale,  2  Harr.  ft  J.  249;  Cun- 
ningham V.  Browning,  1  Bland,  Ch.  307; 
Baltimore  v.  McKim,  3  Bland,  Ch.  460; 
Binney's  Case,  supra;  Matthews  v.  Ward, 
10  Gill  ft  J.  443;  Smith  v.  Devecmon,  SO 
Md.  473;  Biscoe  v.  State,  68  Md.  294,  12 
Atl.  25;  Wharton  v.  Wise  and  Morris  r* 
United  States,  supra. 

Under  the  compact  between  Maryland  and 
Virginia,  and  the  arbitration  based  upon  it| 
the  southern  shore  of  the  Potomac  river  is 
established  as  the  southern  boundary  ol 
Maryland. 

Morris  v.  United  States,  supra;  United 
States  V.  Morris,  23  Wash.  L.  Rep.  746; 
Wharton  v.  Wise,  supra. 

By  this  arbitration  and  award,  the  south- 
em  boundary  of  Maryland  was  established 
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on  the  southern  biEink  or  shore  of  the  Poto- 
mac river,  giving  to  the  state  of  Maryland 
exclusive  jurisdiction  and  government  over 
said  river,  thereby  confirming  the  call  in 
the  charter  to  Lord  Baltimore  for  the  far- 
ther or  southern  bank  of  said  stream. 

Morris  v.  United  States,  supra. 

It  has  always  been  understood  and  de- 
clared, never  denied  or  doubted,  and  repeat- 
edly and  uniformly  adjudicated,  that  the 
southern  and  souUiwestem  boundaries  of 
Maryland  extend  along  the  southern  shore 
of  the  Potomac  river,  from  its  mouth 
throughout  its  whole  extent  to  its  first 
fountain  or  source.  In  other  words,  the 
meridian  which  the  charter  calls  for  as  its 
western  boundary,  and  which  is  located  at 
the  first  fountain  of  the  river,  runs  from 
the  Pennsylvania  line  to  the  first  fountain 
of  the  river,  and  accordingly  the  southern 
and  southwestern  boundaries  of  the  state 
extend  from  the  point  of  the  meridian  at 
its  first  fountain  upon  the  southern  bank  of 
the  stream  at  its  first  fountain  all  the  way 
to  the  mouth  of  the  stream  at  Chesapeake 
bay.  Every  court  and  every  other  authority 
which  has  had  occasion  to  consider  this 
subject  has  so  construed  this  charter.  And 
this  is  the  only  construction  which  is  con- 
sonant with  the  manifest  intention  of  the 
grant  and  with  the  rule  of  interpreting  such 
grants,  as  laid  down  by  the  foremost  pub- 
licists and  jurists. 

Morris  v.  United  SUtes,  174  U.  S.  100, 
223,  43  L.  ed.  046,  055,  10  Sup.  Ct.  Hep. 
640;  United  States  v.  Morris;  Binney's 
Case;  and  Biscoe  v.  State, — supra;  Chap- 
man V.  Hoskins,  2  Md.  Ch.  485;  Alexandria 
Canal  R.  &.  Bridge  Co.  v.  District  of  Colum- 
bia, 1  Mackey,  217;  1  Story,  Const.  §  103; 
O'Neal  ▼.  Virginia  k  M.  Bridge  Co.  18  Md. 
1,  70  Am.  Dec.  660;  Handly  v.  Antliony,  5 
Wheat.  374,  5  L.  ed.  113;  Doddridge  v. 
Thompson,  0  Wheat.  460,  6  L.  ed.  137;  Rey- 
nolds V.  M'Arthur,  2  Pet.  417,  7  L.  ed.  470; 
Howard  v.  Ingersoll,  13  How.  416,  424,  425, 
14  L.  ed.  204,  208;  1  Vattel,  Nations,  chap. 
22,  If  5;  1  Bancroft,  History  of  United 
States,  chap.  7,  pp.  241-243;  McMahon,  His- 
tory of  Maryland,  pp.  40,  61,  60;  McSherry, 
History  of  Maryland,  pp.  117,  118;  Browne, 
Maryland,  History  of  a  Palatinate,  p.  18; 
1  Scharf,  History  of  Maryland,  pp.  400, 
410;  Steiner,  Institutions  and  Civil  Gov- 
ernment of  Maryland,  p.  2;  United  States 
T.  Texas,  162  U.  S.  1,  40  L.  ed.  867,  16  Sup. 
Ct.  Rep.  725;  Dudden  v.  Clutton  Union,  1 
Hurlst.  &  N.  627 ;  Uhl  v.  Reynolds,  23  Ky. 
L.  Rep.  750,  64  S.  W.  408;  30  Am.  A  Eng. 
Enc.  Law,  Waters  &  Water  Courses,  subtitle 
Source,  pp.  351,  352;  Gould,  Waters,  §  41; 
Wright  V.  Howard,  1  Sim.  &  Stu.  203;  5 
Cyc.  Law  ft  Proc.  Boundaries,  p.  860;  2 
Farnham,  Waters,  §  501,  p.  1656;  1  Hil- 
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dreth,  History  of  United  States,  pp.  206, 
207;  3  Windsor,  Narrative  k  Crilical  His- 
tory, chap.  13,  p.  520;  Tate  v.  Parrish,  7 
T.  B.  Mon.  325;  Colrick  v.  Swinburne,  106 
N.  Y.  503,  12  N.  E.  427 ;  Fleming  v.  Davis, 
37  Tex.  173;  Arnold  v.  Foot,  12  Wend.  330; 
Evans  v.  Merriweather,  4  III.  407,  38  Am. 
Dec  106. 

The  court  must  place  itself  as  nearly  as 
possible  in  the  situation  of  the  contract- 
ing parties  at  the  time  the  deed  was  made, 
in  order  to  ascertain  their  intent. 

4  Am.  k  Eng.  Enc  Law,  title  Boundaries, 
p.  706. 

The  language  of  a  patent  must  be  con- 
strued with  reference  to  the  understanding 
between  the  parties  at  the  time  it  is  is- 
sued, as  to  the  real  location  of  the  surveys 
mentioned,  where  it  is  sought  to  establish 
the  boundary  line  between  adjoining  surveys 
thereby. 

SUndlee  v.  Burkitt,  78  Tex.  620,  14  S. 
W.   1040. 

The  first  fountain  of  a  stream  is  the  point 
or  source  in  which  the  water  first  comes  to 
the  surface. 

Gould,  Waters,  §  41;  Famham,  Waters, 
§  501,  pu  1656;  30  Am.  ft  Eng.  Enc  Law, 
pp.  351,  352 ;  Doddridge  v.  Thompson ; 
Handly  v.  Anthony;  and  Reynolds  v.  M'Ar- 
thur,— supra;  Howard  v.  Ingersoll,  13  How. 
415,  14  L.  ed.  204;  United  States  v.  Texas; 
Uhl  V.  Reynolds;  Dudden  v.  Clutton  Un- 
ion; Wright  V.  Howard;  and  Colrick  t. 
Swinburne, — supra. 

There  has  been  no  acquiescence  on  the 
part  of  Maryland  in  the  occupation  or  pos- 
session by  West  Virginia  of  any  part  of 
the  territory  embraced  in  the  charter  of 
Lord  Baltimore,  in  dispute  in  this  case. 

Doddridge  v.  Thompson,  0  Wheat.  476- 
470,  6  L.  ed.  130,  140;  Reynolds  v.  M'Ar- 
thur, supra;  2  Vattel,  Nations,  Chitty's 
ed.  chap.  11,  T  130;  2  Martens,  Nations, 
chap.  3,  §  1;  4  Puffendorf,  Nature  ft  Na- 
tions, chap.  12,  §  4;  22  Cyc  Law  ft  Proe. 
pp.  1728,  1720;  1  Oppenheim,  Internationa] 
Law,.  §  243;  1  Moore,  International  Law 
Dig.  §  107,  pp.  466-475. 

The  claim  of  adverse  possession  set  np 
by  the  defendant  to  the  land  to  the  west  of 
the  irregular  broken  line  marking  the  east- 
ern boundary  of  grants  made  by  the  state  of 
Virginia,  and  also  to  the  west  of  a  line 
drawn  north  from  the  Fairfax  stone  to  the 
Mason  and  Dixon  line,  cannot  prevaiL 

Beatty  v.  Mason,  30  Md.  400;  Armstrong 
▼.  Risteau,  6  Md.  256,  50  Am.  Dec.  116; 
Baker  v.  Swan,  32  Md.  856;  Robinson  t. 
Biinor,  10  How.  643,  644,  13  L.  ed.  674,  676; 
Pool  V.  Fleeger,  11  Pet  210,  0  L.  ed.  600; 
Henderson  v.  Poindexter,  12  Wheat.  630,  6 
L.  ed.  718. 

No  court  acts  differently  in  deciding  on 
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boundaries  between  states  and  on  lines  be- 
tween separate  tracts  of  land. 

Rhode  Island  v.  Massachusetts,  12  Pet. 
657,  0  L.  ed.  1233. 

Where  survey  lines  conflict,  the  lines  of 
the  elder  survey  will  prevail  over  those  of 
the  junior,  and  this  is  particularly  so  where 
the  junior  is  bounded  with  express  refer- 
ence to  the  elder. 

6  Cyc  Law  A,  Proc.  title  Boundaries,  p. 
930. 

When  -two  are  in  mixed  possession  of  the 
same  tract  of  land,  the  law  considers  him 
having  the  title  as  in  possession  to  the  ex- 
tent of  his  rights. 
Cheney  v.  Ringgold,  2  Harr.  &.  J.  04. 
The  possession  of  Maryland  being  a  fact 
beyond  the  possibility  of  dispute  as  to  a 
portion  of  the  land  lying  between  the  Fair- 
fax and  Potomac  meridians,  the  statute  of 
limitations,  if  the  same  were  applicable  to 
a  question  of  this  character,  would  have  no 
part  or  place  in  the  decision  of  this  case, 
for  where  there  is  a  joint  possession  by  the 
legal  owner  and  claimant  by  possession  at 
any  time  within  the  statutory  period,  the 
running  of  the  statute  will  be  arrested. 

Larwell  v,  Stevens,  2  McCrary,  311,  12 
Fed.  550. 

The  state  of  Maryland  must,  in  the  eyes 
of  the  law,  be  held  to  be  in  constructive 
and  legal  possession  and  seisin  of  the  whole 
of  the  territory  lying  between  any  line 
which  may  be  set  up  by  West  Virginia 
upon  the  east  and  the  Potomac  meridian. 

Henderson  v.  Griffin,  5  Pet.  151,  8  L.  ed. 
79 ;  Hall  v.  Powel,  4  Serg.  &  R.  450,  8  Am. 
Dec.  722;  Barr  v.  Gratz,  4  Wheat.  223,  4 
li.  ed.  555;  Deputron  v.  Young,  134  U.  S. 
241,  33  L.  ed.  023,  10  Sup.  Ct  Rep.  530; 
Hunnicutt  v.  Peyton,  102  U.  S.  333,  26  L. 
ed.  113. 

Mr.  George  E.  Price  argued  the  cause, 
and,  with  Mr.  William  G.  Conley,  filed  a 
brief  for  defendant: 

A  boundary  established  and  fixed  by  com- 
pact between  nations  becomes  conclusive 
upon  all  subjects  and  citizens  thereof,  and 
binds  their  rights,  and  is  to  be  treated,  to 
all  intents  and  purposes,  as  the  true  real 
boundary.  The  construction  of  such  a  com- 
pact is  a  judicial  question,  and  this  doc- 
trine applies  to  the  settlement  of  the  boun- 
dary between  two  states  of  the  Union  by 
compact  between  such  states. 

Rhode  Island  v.  Massachusetts,  12  Pet. 
657,  0  L.  ed.  1233;  Virginia  v.  Tennessee, 
148  U.  S.  503,  37  L.  ed.  537,  13  Sup.  Ot. 
Rep.  728;  Virginia  v.  West  Virginia,  11 
Wall.  30,  20  L.  ed.  67. 

In  the  absence  of  a  compact  or  agreement 
establishing  a  boundary,  this  court,  in  case 
of  a  disputed  boundary  between  the  states, 
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I  will  so  mold  the  rules  of  the  chancery  plead- 
ing and  practice  as  to  bring  the  case  to  a 
final  hearing  on  its  merits;  and  this  court 
regards  such  cases  as  too  important  in  char- 
acter and  involving  interests  too  great  to  be 
decided  upon  mere  technical  principles  of 
chancery  pleading,  but  will  decide  the  case 
upon  principles  of  an  elevated  and  perfect 
justice,  unfettered  by  technical  subleties 
and  petty  forms,  but  will  apply  those  same 
fundamental  doctrines  of  international  law 
which,  by  the  common  consent  of  mankind, 
are  the  basis  of  the  intercourse  of  the  civ- 
ilized world. 

Rhode  Island  v.  Massachusetts,  14  Pet. 
210-225,  10  L.  ed.  423-430. 

Possession,  or,  as  it  is  called  in  books 
on  international  law,  usucaption,  for  a  long 
period  of  time,  is  the  best  evidence  of  a  na- 
tional right. 

Vattel,  Nations,  187-191. 

Possession  for  a  great  many  (more  than 
one  hundred)  years  becomes  a  rightful  one 
by  prescription,  even  if  it  had  begun  in 
wrong  and  injustice.  The  acquiescence  of 
the  adjoining  state  for  such  a  lapse  of  time 
would  be  conclusive  evidence  that  she  as- 
sented to  the  possession  thus  held,  and  had 
determined  to  relinquish  her  claim. 

Rhode  Island  t.  Massachusetts,  14  Pet. 
200,  261,  10  L.  ed.  446,  447;  Rhode  Island 
V.  Massachusetts,  4  How.  501,  11  L.  ed. 
1116;  Louisiana  v.  Mississippi,  202  U.  S. 
1,  50  L.  ed.  913,  26  Sup.  Ct.  Rep.  408, 
571. 

It  is  a  principle  of  public  law,  universal- 
ly recognized,  that  long  acquiescence  in  the 
possession  of  territory  and  in  the  exercise 
of  dominion  and  sovereignty  over  it  is  con- 
I  elusive  of  the  nation's  title  and  rightful 
authority. 

Indiana  v.  Kentucky,  136  U.  S.  479,  34 
L.  ed.  329,  10  Sup.  Ct.  Rep.  1051. 

Independently  of  any  effect  due  to  the 
compact  as  such,  a  boundary  line  between 
states  or  provinces,  as  between  private  per<i 
sons,  which  has  been  run  out,  located, 
marked  upon  the  earth,  and  afterwards  rec- 
ognized and  acquiesced  in  by  the  parties 
for  a  long  course  of  years,  is  conclusive^ 
even  if  it  be  ascertained  that  it  varies  some- 
what from  the  courses  given  in  the  orig- 
inal grant;  and  the  line  so  established  takes 
effect,  not  as  an  alienation  of  territory,  but 
as  a  definition  of  the  true  and  ancient 
boundary. 

Virginia  v.  Tennessee,  148  U.  S.  522,  37 
L.  ed.  544,  13  Sup.  Ct.  Rep.  728;  Penu 
V.  Baltimore,  1  Ves.  Sr.  448;  Boyd  v. 
Graves,  4  Wheat.  513,  4  L.  ed.  628; 
Rhode  Island  v.  Massachusetts,  12  Pet. 
657,  9  L.  ed.  1233;  United  States  v. 
Stone,  2  Wall.  525,  537,  17  L.  ed. 
765,  767}  Kellogg  v.  Smith,  7  Cush.  382; 
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Chenery  r.  Waltham,  8  Cush.  327;  Hunt, 
Boundaries,  3d  ed.  306;  Indiana  v.  Ken- 
tucky, 136  U.  6.  470-616,  34  L.  ed.  329-335, 
10  8up.  Ct.  Rep.  1061;  Rhode  Island  v. 
Massackusetts,  4  How.  591-630,  11  L.  ed. 
1116-1137. 

If  there  has  been  a  compact  or  agreement 
between  the  states,  settling  and  fixing  the 
boundary  between  them,  this  court  will  rec- 
ognize and  uphold  such  compact,  and  estab- 
lish the  boundary  according  to  its  con- 
struction of  the  language  of  the  compact. 

Virginia  v.  Tennessee,  supra;  Poole  y. 
Fleeger,  11  Pet.  185,  9  L.  ed.  680. 

The  old  surveys  of  Virginia  rarely  ever 
conform  strictly  with  the  original  calls 
when  applied  to  the  ground  itself,  but,  if 
the  natural  objects  called  for  can  be  found, 
or  if  there  is  any  evidence  by  which  the 
court  and  jury  can  be  satisfied  as  to  the 
routes  taken  by  the  surveyor  when  he  orig- 
inally laid  out  the  ground,  that  line  will 
be  adopted,  and  the  course  and  distance  will 
be  disregarded. 

Bartlett  Land  ft  Lumber  Ck>.  v.  Saunders, 
103  U.  S.  316,  26  L.  ed.  546;  M'lver  v. 
Walker,  9  Cranch,  173,  3  L.  ed.  694;  M'lver 
V.  Walker,  4  Wheat.  444,  4  L.  ed.  611; 
Newsom  v.  Pryor,  7  Wheat  7,  5  L.  ed.  382; 
Cavazos  v.  Trevino,  6  WalL  773,  18  L.  ed. 
813. 

Owners  of  adjacent  tracts  of  land  are  not 
bound  by  consent  to  a  boundary  which  has 
been  defined  under  a  mistaken  apprehension 
that  it  is  the  true  line,  wherever  it  may  be 
found;  and  in  such  case  the  party  is  either 
precluded  or  estopped  from  claiming  his 
own  rights  under  the  true  one  when  discov- 
ered. 

Schraeder  Min.  &,  Mfg.  Co.  v.  Packer,  129 
U.  S.  688,  32  L.  ed.  760,  9  Sup.  Ct.  Rep. 
385;  Hatfield  v.  Workman,  35  W.  Va.  578, 
14  S.  £.  153. 

But  it  is  also  held  in  the  same  cases  that 
where  a  boundary  line  has  been  fixed  as  a 
settlement  of  a  disputed  boundary,  and  pos- 
session taken  and  held  in  accordance  with 
such  settlement,  the  parties  are  bound  by 
it,  although  the  agreement  of  settlement  is 
merely  oral.  Such  parol  agreement  is  not 
regarded  as  passing  any  land  from  one  pro- 
prietor to  the  other,  but  cs  simply  ascer- 
taining the  line  to  which  their  respective 
deeds  extend. 

Schraeder  Min.  ft  Mfg.  Co.  v.  Packer,  su- 
pra; Gwynn  v.  Schwartz,  32  W.  Va.  488,  9 
S.  £.  880;  Le  Comte  v.  Freshwater,  56  W. 
Va.  336,  49  S.  E.  238. 

Long  acquiescence  by  one  adjoining  pro- 
prietor in  a  boundary  as  established  by  the 
other  is  evidence  of  an  agreement  that  such 
ifl  the  boundary. 

Sneed  v.  Osbom.  26  Cal.  626;  Schraeder 
Min.  ft  Mfg.  Co.  V.  Packer;  Hatfield  v.Work- 
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man;  Gwynn  y.  Schwartz;  and  Le  Comte 
V.  Freshwater, — supra;  Kip  t.  Norton,  12 
Wend.  127,  27  Am.  Dec.  120;  Jackson  ex 
dem.  Goodrich  v.  Ogden,  7  Johns.  238 ;  Jack- 
son ex  dem.  Livingston  v.  Freer,  17  Johns. 
29;  McCormick  v.  Bamum,  10  Wend.  104; 
Dibble  v.  Rogers,  13  Wend.  636;  Adams  y. 
Rockwell,  16  Wend.  285;  Van  Wyck  y. 
Wright,  18  Wend.  157;  Boyd  v.  Graves,  4 
Wheat.  513,  4  L.  ed.  628;  Kellogg  v.  Smith, 
7  Cush.  375;  Jackson  ex  dem.  Putnam  y. 
Bowen,  1  Caines,  362,  2  Am.  Dec  193;  Jack- 
son ex  don.  Nellis  v.  Dysling,  2  Caines, 
200. 

The  practical  interpretation  which  the 
parties  by  their  conduct  have  given  to  a 
written  instrument  or  to  an  agreement  or 
survey  is  entitled  to  weight. 

Cavazos  v.  Trevino,  6  Wall.  773,  18  L.  ed. 
813. 

The  action  of  isolated  individuals  can- 
not have  the  effect  to  prevent  the  state  of 
West  Virginia  from  getting  the  benefit  of 
the  doctrine  of  long  continued  possession 
and  exercise  of  jurisdiction  and  govern- 
mental authority. 

Virginia  v.  Tennessee,  148  U.  S.  621, 
37  L.  ed.  545,  13  Sup.  Ct  Rep.  728. 

Great  injury  and  loss  will  be  inflicted 
upon  the  inhabitants  living  between  the 
Dieakins  and  the  Michler  line  if  the  Michler 
line  shall  be  established. 

Coffee  V.  Groover,  123  U.  S.  1,  31  L.  ed. 
51,  8  Sup.  Ct.  Rep.  1. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  originates  in  a  bill  filed  by  the 
state  of  Maryland,  October  12,  1891,  against 
the  state  of  West  Virginia,  invoking  the 
original  jurisdiction  of  this  court,  conferred 
by  the  Constitution  for  the  settlement  of 
controversies  between  states.  At  its  Jaiiu* 
ary  session  of  1890  the  general  assembly  of 
the  *state  of  Maryland  passed  an  actau-  [SS 
thorizing  and  directing  its  attorney  general 
to  take  such  steps  as  might  be  necessary  to 
obtain  a  decision  of  the  Supreme  Court  of 
the  United  States  which  would  settle  the 
controversy  between  the  states  of  Maryland 
and  West  Virginia  concerning  the  trne 
location  of  that  portion  of  the  boundary  line 
between  the  two  states  lying  between  Garrett 
county,  Maryland,  and  Preston  county. 
West  Virginia. 

Preston  county.  West  Virginia,  was  erect- 
ed out  of  Monongalia  county,  Virginia,  in 
the  year  1818.  Garrett  county,  Maryland, 
was  erected  out  of  the  western  portion  of 
Alleghany  county  under  chapter  212  of  the 
Acts  of  the  General  Assembly  of  the  State 
of  Maryland  of  1872. 

The  boundary  in  controversy  runs  between 
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the  two  states  from  the  head  waters  of  the 
Potomac  to  the  Pennsylvania  line. 

The  bill  of  complaint  states  the  foundation 
of  the  Maryland  title  to  be  the  charter 
granted  on  June  20,  1632,  by  King  Charles 
I.  of  England  to  Cecilius  Calvert,  Baron  of 
Baltimore,  all  rights  under  which,  it  is 
averred,  have  vested  in  the  complainant,  the 
state  of  Maryland.  Virginia,  it  is  alleged, 
by  her  first  Constitution  of  June  29,  1776, 
disclaimed  all  rights  to  property,  jurisdic- 
tion, and  government  over  the  territory  de- 
scribed in  the  charter  of  Maryland  and  the 
other  colonies,  in  the  following  terms: 

"The  territories  contained  within  the 
charters  erecting  the  colonies  of  Maryland, 
Pennsylvania,  North  and  South  Carolina, 
are  hereby  ceded,  released,  and  forever  con- 
firmed to  the  people  of  those  colonies  re- 
spectively, with  all  the  rights  of  property, 
jurisdiction,  and  government,  and  all  other 
rights  whatsoever  which  might,  at  any  time 
heretofore,  have  been  claimed  by  Virginia, 
except  the  free  navigation  and  use  of  the 
rivers  Potomac  and  Pokomoke,  with  the 
property  of  the  Virginia  shores  or  strands 
bordering  on  either  of  the  said  rivers,  and 
all  improvements  which  have  been  or  shall 
be  made  thereon." 

24]  *The  bill  also  recites  complain- 
ant's title  to  the  South  Branch  of  the 
Potomac  river.  It  avers  the  failure  to 
settle  the  true  location  of  the  boundary 
line  in  dispute  with  West  Virginia,  which 
state  succeeded  to  the  rights  and  title 
of  Virginia.  The  bill  charges  that  the 
state  of  West  Virginia  is  wrongly  in 
possession  of,  and  exercising  jurisdiction 
over,  a  large  part  of  the  territory  rightfully 
belonging  to  Maryland ;  that  the  true  line  of 
the  western  boundary  of  Maryland  is  a 
meridian  running  south  to  the  first  or  most 
distant  fountain  of  the  Potomac  river,  and 
that  such  true  line  is  several  miles  south 
and  west  of  the  line  which  the  state  of 
West  Virginia  claims,  and  over  which  she 
has  attempted  to  exercise  territorial  juris- 
diction. 

The  state  of  West  Virginia  filed  an  an- 
swer and  cross  bill,  in  which  she  sets  up 
her  claim  concerning  the  boundary  in  dis- 
pute between  the  states,  and  says  that  the 
true  boundary  line,  long  recognized  and 
established,  is  the  one  known  as  the 
"Deakins"  line,  and  in  the  answer  and  cross 
bill  she  prays  to  have  that  line  established 
as  the  true  line  between  the  states.  She 
also  alleges  in  her  cross  bill  that  the  north 
bank  of  the  Potomac  river,  from  above 
Harper's  Ferry  to  what  is  known  as  the 
Fairfax  stone,  is  the  true  boundary  between 
the  states;  that  West  Virginia  should  be 
awarded  jurisdiction  over  that  portion  of 
the  river  to  the  north  bank  thereof. 
64  Ii.  ed- 


There  is  much  documentary  and  other 
evidence  in  the  record  bearing  upon  the  con- 
tention that  the  South  Branch  of  the  Po- 
tomac river  is  the  true  southern  boundary 
of  Maryland,  but  in  the  briefs  and  argu- 
ments made  on  behalf  of  Maryland  in  this 
case  the  claim  for  the  South  Branch  of  the 
Potomac  as  the  true  boundary  is  not 
pressed,  and  the  controversy  is  narrowed 
to  the  differences  in  the  location  of  the 
boundary,  taking  the  North  Branch  of  the 
Potomac  river  as  the  true  southern  bound- 
ary line  of  Maryland. 

As  we  have  already  said,  the  contention 
of  the  state  of  Maryland  is  rested  upon 
the  construction  of  the  charter  granted  by 
King  Charles  I.,  June  20,  1632,  to  I-ord 
Baltimore.  'The  part  of  the  charter  [2.V 
necessary  to  consider  is  here  given  in  the 
original  Latin,  and  the  translation  thereof, 
as  the  same  is  contended  for  in  the  brief 
filed  for  the  state  of  Maryland: 

Western  and  Southern  Boundaries,  Which 
Calls  Are  as  Follows,  to  Wit : 


Transuendo  a  dicto 
estuarlo  vocato  Dela- 
ware Bay  recta  linea 
per  eradum  priedictiiin 
usque  ad  verum  Merid- 
innum  prlmi  Fontis 
Fluminisdc  Pottomack 
delude  vergcndo  versus 
Meridiem  ad  ulterlorem 
dlcti  Fluminis  Ripam 
et  earn  sequeodo  qua 
Plaga  Occident  alls  ad 
Merldlanalis  [qu.  pla- 
gam  occIdeDtalem  et 
merldlanaleml  spoctat 
usque  ad  I..ocura  quen- 
dam  appelatum  Cin- 
quack  prope  ejusdem 
Fluminis  Ostium  scit- 
uatum  ubi  io  prsefa- 
tum  SInum  de  Cliesso- 
peake  evolvltur  uc  inde 
per  Lineam  brevlssi- 
mam  usque  ad  pra^dic- 
tum  PromoDtorium  sive 
Locum  vocatum  Wat- 
kin's  Point. 


Going  from  the  Mid  cft- 
lnar.v  called  Dolaware 
bay  in  a  right  line  la 
tlie  degree  aforesaid  to 
the  true  meridian  of 
the  first  fountain  of 
the  river  PotomaCr 
flien  tending  downward 
towards  the  sonih  (o 
the  farther  bank  of  the 
said  riyer,  and  fol- 
lowing it  to  wliere  It 
faces  the  western  and 
southern  coasts  as  far 
as  to  a  certain  place 
called  Cinquack,  situate 
near  the  mouth  of  the 
same  river,  where  it 
discharges  itself  in  the 
aforenamed  bay  of 
Chesapeake,  and  thence 
by  the  shortest  line  as 
far  as  the  aforesaid 
promontory  or  place 
called   Watkln's   Point. 


There  is  some  difference  in  the  record  as 
to  the  true  Latin  text  and  the  translation 
thereof.  For  our  purpose  it  is  sufficient  to 
consider  that  presented  by  the  state  of 
Maryland  in  the  language  above  set  forth. 
It  is  to  be  observed  that  the  purpose  of  thia 
part  of  the  grant  was  to  locate  the  northern 
line  of  the  state  of  Maryland  from  Dela- 
ware bay  "to  the  true  meridian  of  the  first 
fountain  of  the  river  Potomac,  then  tend- 
ing downward  toward  the  south  to  the  far- 
ther bank  of  said  river,  and  following  it  to 
where  it  faces  the  western  and  *south-  [29^ 
em  ooasts  as  far  as  to  a  certain  place  called 
Cinquack,"  etc. 

It  is  the  contention  of  the  state  of  Mary- 
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Und  that  the  controversy  between  her  and 
the  atat«  of  West  Virginia  in  narrowed  to  a 
proper  location  of  the  true  meridian  from 
the  Bret  fountain  head  of  the  Potoniac  river, 
which,  being  located,  will  efTectuftlly  lettle 
the  baundai7  line  in  dispute.  The  claim 
of  the  state  of  Maryland  may  be  furtlier 
illustrated  by  a  coneiderution  of  the  plate 
exhibited  in  the  brief  filed  in  behalf  of  that 
•tate,  which  ia  herewith  given: 

IPlate  Bo..  1. 


the  Potomac  river,  and  following  it  accord- 
ing to  the  description  in  the  grant,  embraces 
said  river  to  its  further  bank  aa  the  true 
boundary  of  Maryland. 

On  the  otber  hand,  West  Virginia  con- 
tends that  the  true  head  of  the  river  Poto- 
mac ia  at  the  Fairfax  stone,  and  that  the 
boundary  should  be  located  bf  a  line  from 
the  spring  at  that  point;  and  that  such  baa 
long  been  the  recognized  boundary  line  bt- 


It  is  to  be  noted  in  considering  this  plate 
tli*t  the  north  and  south  line  at  the  left  is 
called  the  Potomac  meridian,  running  from 
a. certain  point  designated  as  the  Potomac 
■tone.  It  is  insisted  for  the  state  of  Mary-' 
land  that  the  spring  at  this  point  moat 
nearly  [ulflls  the  terms  of  the  Lord  Balti- 
more charter,  in  that  it  properly  locates  the 
tnie  meridian  of  the  flnt  fountain  bead  of 
•S« 


tween  Virginia,  West  Virginia,  and  Mary- 
land. The  distance  from  the  Fairfai  meri- 
dian to  the  Potomac  meridian  is  about  1^ 
miles,  and  the  distance  to  the  Pennsylvani* 
line  about  37  miles. 

It  may  be  true  that  the  meridian  line  from 

the  Potomac  stone,  in  the  light  of  what  la 

now  known  of  that  region  of  country,  more 

fully    aiuwera    the   calla   in    the    origliwl 
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charter  than  does  a  meridian  line  starting 
from  the  Fairfax  stone.  But  it  is  to  be  re- 
membered that  the  grant  to  Lord  Baltimore 
was  made  when  the  region  of  the  country 
intended  to  be  conveyed  was  little  known, 
was  wild  and  uninhabited,  had  never  been 
surveyed  or  chartered,  and  the  location  of 
the  upper  part  of  the  Potomac  river  was 
only  a  matter  of  conjecture. 
27]  *It  is  said,  and  the  record  tends 
to  show,  that  the  only  map  of  the  coun- 
try then  known  to  be  in  existence  was 
one  prepared  and  published  by  Captain 
John  Smith,  upon  which  only  a  very  small 
part  of  the  Potomac  river  is  shown,  and 
28]  *from  which  we  get  no  light  as  to 
the  true  source  and  course  of  the  upper 
reaches  of  the  Potomac  river.  The  so- 
called  Potomac  stone  was  neither  set  nor 
located  until  1807,  six  years  after  the  be- 
ginning of  this  suit,  when  it  was  put  in 
place  by  the  surveyor  in  this  case,  on  the 
part  of  the  state  of  Maryland.  He  then 
set  a  monument  designated  as  the 
^'Potomac  stone/'  and  gave  the  name  Poto- 
mac to  the  spring  at  the  origin  of  that  fork 
of  the  Potomac  river.  The  so-called  Poto- 
mac meridian  was  run  by  the  same  engineer, 
located  and  named  by  him  in  the  year  1807. 

The  Fairfax  stone,  which  is  shown  at  the 
beginning  of  the  north  and  south  line  in 
plate  No.  1,  has  a  history  and  importance 
in  this  case  which  renders  it  necessary  to 
note  something  of  its  origin  and  location. 
Without  going  into  a  history  of  the  prior 
grants  in  Virginia,  we  come  directly  to  the 
one  bearing  upon  this  case.  It  was  made 
in  September,  1088,  by  King  James  II.  of 
England,  for  the  northern  neck  of  Virginia, 
to  Thomas  (Lord)  Culpeper,  which  subse- 
quently became  the  property  of  Lord  Fair- 
fax, and  is  usually  spoken  of  as  tlie  Fairfax 
grant.  That  grant  was  under  considera- 
tion in  this  court  in  the  case  of  Morris  v. 
United  States,  174  U.  S.  198,  43  L.  ed.  947, 
19  Sup.  Ct.  Rep.  649,  a  case  to  which  we 
shall  have  occasion  to  refer  later,  and  from 
page  223  of  that  report  we  take  a  descrip- 
tion of  so  much  of  the  grant  as  is  necessary 
to  a  considerati  jn  of  tliis  cause.  The  north- 
cm  neck  of  Virginia  is  described  in  that 
grant  as  follows: 

"All  that  entire  tract,  territory,  or  parcel 
of  land  situate,  lying,  and  being  in  Virginia, 
in  America,  and  bounded  by  and  within  the 
first  heads  or  springs  of  the  rivers  of 
Tappahannock  als  Rappahannock  and  Quiri- 
ough  als  Patowmack  rivers,  the  courses  of 
«aid  rivers  from  their  said  first  heads  or 
springs,  as  they  are  commonly  called  and 
known  by  the  inhabitants  and  description 
of  those  parts  and  the  bay  of  Chesapeake, 
together  with  the  said  rivers  themselves 
And  all  the  islands  within  the  outermost 
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banks  thereof,  and  the  soil  of  all  and 
singular  the  premises,  and  all  lauds,  woods, 
underwood,  timber,  and  trees,  wayes,  moun- 
tains, swamps,  marshes,  *waters,  rivers,  [29 
poixds,  pools,  lakes,  water  courses,  fishings, 
streams,  havens,  ports,  harbours,  bays, 
creeks,  ferries,  with  all  sorts  of  fish,  as 
well  whales,  sturgeons,  and  other  royal  fish. 
.  .  .  To  have,  hold,  and  enjoy  all  the 
said  entire  tract,  territory,  or  portion  of 
land,  and  every  part  and  parcel  thereof, 
.  .  .  to  the  said  Thomas,  Lord  Culpep- 
er, his  heirs  and  assigns  forever." 

The  territory  embraced  in  this  northern 
neck  became  subject  to  the  jurisdiction  and 
dominion  of  Virginia,  and  the  boundary 
lines  fixed  for  it  became  important  in  de- 
termining the  true  boundary  between  Vir- 
ginia and  adjoining  states.  In  the  grant  to 
Lord  Culpeper  the  tract  is  described  aa 
lying  in  Virginia,  in  America,  and  bounded 
by  and  within  the  first  heads  or  springs  of 
the  rivers,  Rappahannock  and  Patowmack. 
Disputes  having  arisen  between  the  governor 
and  council  of  Virginia  and  Lord  Fairfax, 
touching  the  true  boundary  of  the  grant,  an 
order  was  made  on  November  29,  1733,  by 
the  King  in  Council,  reciting  that  Lord 
Fairfax  had  petitioned  for  an  order  to  set- 
tle the  boundaries  of  his  tract,  and  for  a 
commission  to  issue,  run  out,  and  ascertain 
the  boundaries  of  the  same.  The  King 
granted  an  order,  and  thereafter  tlie  gov- 
ernor of  Virginia,  on  September  7,  1736, 
appointed  certain  commissioners  to  act  for 
the  colony  of  Virginia  in  the  matter;  Lord 
Fairfax  appointed  certain  commissioners  to 
act  on  his  behalf. 

The  instructions  to  the  commissioners  re- 
quired them  to  make  a  clearer  description 
of  the  boundaries  in  controversy,  to  make 
exact  maps  of  the  rivers  Rappahannock  and 
Potomac,  and  the  branches  thereof  to  the 
head  or  spring,  so  called  or  known,  and  the 
surveys  made  by  them,  with  correct  maps 
thereof,  to  be  laid  before  his  Majesty.  The 
commission  adopted  the  Nortli  Branch  of  the 
Potomac  river,  then  known  as  the  Cohaungo- 
ruton,  and  after  further  proceedings,  which 
are  not  necessary  to  recite  in  detail,  and 
after  a  reference  to  the  Lords  of  Trade  and 
Plantations,  a  report  was  made  which,  among 
other  things,  stated  that  a  line  run  from 
the  first  head  *or  spring  of  the  south  [80 
or  main  branch  of  the  Rappahannock  river 
to  the  first  head  or  spring  of  the  Potomac 
river  is,  and  ought  to  be,  the  boundary  line 
determining  the  tract  or  territory  of  land 
commonly  called  the  northern  neck.  Ulti- 
mately the  matter  was  laid  before  tlie  King 
in  Council,  and  commissioners  were  appoint- 
ed to  mark  and  run  the  line  between  the 
head  spring  of  the  rivers  Rappahannock  and 
Potomac,  and  the  stone  called  tha  Fairfax 
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stone  was  planted  in  September,  1746,  at 
the  head  spring  of  the  Potomac  river.  In 
1748,  the  location  of  the  stone  was  approved 
by  the  Virginia  assembly  and  the  King  in 
Council.  This  Fairfax  stone  has  been  an 
important  monument  in-  settling  and  estab- 
lishing boundaries  since  that  time. 

It  was  found  still  in  place  in  1859  by 
Lieutenant  Michler,  who  made  a  survey  on 
behalf  of  the  boundary  commissioners  of 
Maryland  and  Virginia,  to  which  we  shall 
have  occasion  to  refer  later  on.  In  his  re- 
port, Lieutenant  Michler  describes  the  stone 
as  follows: 

"The  initial  point  of  the  work,  the  oft- 
mentioned,  oft-spoken  of  'Fairfax  stone,' 
stands  on  a  spot  encircled  by  several  small 
streams  flowing  from  the  springs  about  it. 
It  consists  of  a  rough  piece  of  sandstone, 
indifferent  and  friable,  planted  to  a  deptli  of 
a  few  feet  in  the  ground,  and  raising  a  foot 
or  more  above  the  surface.  Shapeless  in 
form,  it  would  scarcely  attract  the  attention 
of  the  passer-by.  The  finding  of  it  was  with- 
out difficulty,  and  its  recognition  and  identi- 
fication by  the  inscription  'Ffx,'  now  al- 
most obliterated  by  the  corroding  action  of 
water  and  air." 

Without  stopping  to  mention  the  cases  in 
which  Virginia  has  recognized  this  monu- 
ment in  creating  counties  and  otherwise,  it 
is  to  be  noted  that  it  was  recognized  as  a 
boundary  point  by  the  state  of  Maryland 
in  erecting  Garrett  county,  the  boundary 
between  which  and  Preston  county.  West 
Virginia,  it  was  the  purpose  of  the  act  of 
the  legislature  of  Maryland  to  have  settled 
by  tlic  filing  of  the  bill  and  proceedings  in 
the  present  case. 

31]  *By  the  Constitution  of  Maryland  of 
1851  it  is  provided  (article  8,  §  2) : 

"When  that  part  of  Alleghany  county  ly- 
ing south  and  west  of  a  line  beginning  at 
the  summit  of  Big  Back  Bone  or  Savage 
mountain  where  that  mountain  is  crossed  by 
Mason  and  Dixon's  line,  and  running  thence 
by  a  straight  line  to  the  middle  of  Savage 
river,  where  it  empties  into  the  Potomac 
river,  thence  by  a  straight  line  to  the  near- 
est point  or  boundary  of  the  state  of  Vir- 
ginia, thence  with  said  boundary  to  the 
Fairfax  stone,  shall  contain  a  population  of 
ten  thousand,  and  the  majority  of  electors 
thereof  shall  desire  to  separate  and  form  a 
new  county  and  make  known  their  desire  by 
petition  to  the  legislature,  the  legislature 
shall  direct,  at  the  next  succeeding  election, 
that  the  judges  shall  open  a  book  at  each 
election  district  in  said  part  of  Alleghany 
oounty,  and  have  recorded  therein  the  vote 
of  each  elector  'for  or  against'  a  new  coun- 
ty. In  case  the  majority  are  in  favor,  then 
•aid  part  of  Alleghany  county  to  be  declared 
an  independent  county,  and  the  inhabitants 
«5S 


whereof  shall  have  and  enjoy  all  such  rights 
and  privileges  as  are  held  and  enjoyed  by 
Che  inhabitants  of  the  other  counties  in 
this  state." 

In  the  act  of  1872,  creating  Garrett  coun- 
ty, it  is  provided: 

"That  all  that  part  of  Alleghany  county 
lying  south  and  west  of  a  line  beginning  at 
the  summit  of  Big  Back  Bone  or  Savage 
mountain  where  that  mountain  is  crossed  by 
Mason  and  Dixon's  line,  and  running  thence 
by  a  straight  line  to  the  middle  of  Savage 
river  where  it  empties  into  the  Potomac 
river;  thence  by  a  straight  line  to  the  near- 
est point  or  boundary  of  the  state  of  West 
Virginia,  then  with  the  said  boundary  to 
the  Fairfax  stone,  shall  be  a  new  county,  to 
be  called  the  county  of  Garrett,  provided,'^ 
etc. 

It  appears  that  not  infrequent  attempts, 
have  been  made  to  settle  the  controversy  be- 
tween the  states  now  at  the  bar  of  thia 
court.  In  the  years  1795,  1801,  and  181  (V 
certain  commissioners  were  provided  for  by 
the  state  of  Maryland  to  meet  commission- 
ers to  be  appointed  by  the  state  of  Virginia, 
with  *power  to  adjust  the  boundary  [32 
between  the  southern  and  western  limits  of 
the  state  of  Maryland  and  the  dividing  line 
between  it  and  Virginia.  Nothing  seems  to> 
have  come  of  these  attempts. 

In  1818,  the  state  of  Maryland  passed  an 
act  proposing  to  Virginia  the  appointment 
of  a  commission,  to  run  a  line  from  the 
most  western  source  of  the  North  Branch  of 
the  Potomac. 

In  February,  1822,  the  legislature  of  Vir- 
ginia expressed  its  willingness  to  appoint 
commissioners,  who  were  to  locate  the  west- 
ern boundary  by  a  stone  located  by  Lord 
Fairfax  at  the  head  waters  of  tlie  Potomac 
river.  The  commissioners  met,  but  the  di- 
vergency in  their  instructions  prevented  any 
action. 

In  1825,  Maryland  passed  an  act  for  the- 
settlement  of  the  boundary,  providing  that 
the  governor  of  Delaware  should  act  as  um- 
pire. In  1833,  Virginia  passed  an  act  pro- 
viding for  commissioners  to  run  the  lines- 
from  the  Fairfax  stone,  or,  at  the  first  foun- 
tain of  the  Cohangoruton  or  North  Branch. 
of  the  Potomac  river.  In  default  of  Mary- 
land appointing  commissioners,  Virginia 
commissioners  were  to  run  and  mark  the- 
line. 

In  October,  1834,  the  state  of  Maryland 
filed  a  bill  in  this  court  against  the  state 
of  Virginia,  which  bill  was  subsequently  dis- 
missed without  any  action  being  taken 
thereon.  In  1859,  a  line  was  run  by  Lien- 
tenant  Michler,  of  the  United,  States  Topo- 
graphical Engineers,  to  which  we  shall  have- 
occasion  to  refer  more  in  detail  later  on. 

By  an  act  of  1781,  the  state  of  Maryland 
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appropriated  land  within  the  state  in  Wash- 
ington county,  west  of  Fort  Cumberland, 
with  certain  exceptions,  to  discharge  the  en- 
gagements of  the  state  to  the  officers  and 
soldiers  thereof,  and,  by  a  resolution  passed 
in  April,  1787,  the  governor  and  council  were 
requested  "to  appoint  and  employ  some 
skilful  person  to  lay  out  the  manors,  and 
such  parts  of  the  reserve  and  vacant  lands, 
belonging  to  this  state,  lying  to  the  west  of 
Fort  Cumberland,  as  he  may  think  fit  and 
ZZ]  capable  of  being  settled  *and  improved, 
in  lots  of  50  acres  each,  bounded  by  a  fixed 
beginning  and  four  lines  only,  unless  on  the 
sides  adjoining  elder  surveys;  that  the  be- 
ginning of  each  lot  be  marked  with  marking 
irons,  or  otherwise,  with  the  number  there- 
of, and  that  a  fair  book  of  such  surveys,  de- 
scribing the  beginning  of  each  lot  by  its 
situation,  as  well  as  number,  be  returned 
and  laid  before  the  next  general  assembly." 

Under  this  resolution,  Francis  Deakins 
was  appointed  to  make  the  survey,  and,  in 
1788,  an  act  of  the  general  assembly  of 
Maryland  was  passed.  It  reads,  in  part,  as 
follows: 

"And  whereas,  in  pursuance  of  a  resolve 
of  the  general  assembly,  at  April  session, 
1787,  authorizing  the  governor  and  council 
to  appoint  and  employ  some  skilful  person 
to  lay  out  the  manors  and  such  parts  of  the 
reserves  and  vacant  land  belonging  to  this 
state,  lying  to  the  westward  of  Fort  Cum- 
berland, as  he  might  think  fit  and  capable 
of  being  settled  and  improved,  in  lots  of  50 
acres  each,  Francis  Deakins  was  appointed 
and  employed  by  the  governor  and  council 
for  that  purpose,  and  has  finished  the  said 
survey,  and  has  returned  a  general  plot  of 
the  county  westward  of  Fort  Cumberland, 
on  which  4,165  lots  of  50  acres  each  are  laid 
off,  besides  sundry  tracts  which  have  been 
patented,  distinguishing  on  the  plot  those 
lots  which  have  been  settled  and  improved 
from  those  which  remain  uncultivated;  and 
the  said  Francis  Deakins  has  also  returned 
two  books,  entitled  A  and  B,  in  which  are 
entered  certificates  of  all  of  the  lots  before- 
mentioned." 

And  further  enacted  that  2,575  of  the 
aforesaid  lots  were  contained  in  the  follow- 
ing limits:  "Begining  at  the  mouth  of  Sav- 
age river  and  running  with  the  North 
Branch  of  the  Potomac  river  to  the  head 
thereof,  then  with  the  present  supposed 
boundary  line  of  Maryland  until  the  inter- 
section of  an  east  line  to  be  drawn  from  said 
boundary  line  with  a  north  course  from  the 
mouth  of  Savage  river  will  include  the  num- 
ber of  lots  aforesaid  to  be  distributed  by  lot 
S4]  among  *the  said  soldiers  and  recruit- 
ing officers,  and  their  legal  representatives," 
etc. 

And  it  further  provides  that  lots  granted 
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to  officers  should  be  adjacent  to  those  dis- 
tributed to  the  soldiers,  within  the  following 
limits:  "By  extending  the  aforesaid  north 
course  from  the  mouth  of  Savage  river,  until 
its  intersection  with  an  east  line  to  be  drawn 
from  the  aforesaid  supposed  boundary  line 
of  Maryland  will  include  the  necessary  num- 
ber, allowing  to  each  officer  or  his  represent- 
atives four  lots  aforesaid." 

The  act  also  contains  the  following  lan- 
guage: 

"And  be  it  enacted,  that  the  line  to  which 
the  said  Francis  Deakins  has  laid  out  the 
said  lots  is,  in  the  opinion  of  the  general 
assembly,  far  within  that  which  this  state 
may  rightfully  claim  as  its  western  bound- 
ary; and  that  at  a  time  of  more  leisure  the 
considerations  of  the  legislature  ought  to 
be  drawn  to  the  western  boundaries  of  the 
state,  as  objects  of  very  great  importance." 

Deakins  filed  a  map,  which  is  in  evidence 
in  this  case,  and  which  shows  a  large  num- 
ber of  lots  laid  out,  and  also  certain  out- 
lines of  deeds  and  grants.  This  line  in 
the  briefs  and  records  is  sometimes  men- 
tioned as  having  been  run  in  1787,  some- 
times 1788,  and  sometimes  1780.  In  view 
of  the  act  of  1788,  the  line  was  probably  run 
in  that  year.  As,  in  our  view  of  tiie  case, 
the  action  of  Deakins  in  the  location  of  this 
line,  and  his  evident  adoption  of  the  Fairfax 
stone  as  a  starting  point,  is  an  important 
feature  of  this  controversy,  we  insert  here- 
in a  tracing  from  the  original  Deakins  map, 
put  in  evidence  on  the  part  of  the  state  of 
West  Virginia.  An  inspection  of  this  map 
shows  a  north  and  south  line  upon  the  west 
side  thereof,  and  also  some  of  the  military 
lots  laid  out  by  Deakins  in  that  part  of  the 
tract.  It  is  to  be  noted  that  this  north  and 
south  line  is  marked:  "The  meridian  line 
and  the  head  of  the  North  Branch  of  the 
Potowmack  river  as  fixed  by  Lord  Fairfax." 
This  could  mean  but  one  thing,  and  that  is, 
an  attempted  meridian  line  north  from  the 
Fairfax  stone,  located  to  the  Pennsylvania 
line. 

*We  shall  have  occasion  to  recur  to  [S5 
this  line. 

In  1852  the  legislature  of  the  state  of 
Maryland  passed  an  act  concerning  the  dis- 
puted boundary,  which  act  provides: 

"Whereas  it  is  of  great  importance  that 
the  western  territorial  limit  of  the  state 
of  Maryland  be  clearly  defined  and  her 
boundary  be  permanently  established;  and 
wherefM,  the  true  location  of  the  western 
line  of  Maryland  between  the  states  of 
Maryland  and  Virginia,  beginning  at  or 
near  the  Fairfax  stone  on  the  North  Branch 
of  the  Potomac  river,  at  or  near  its  source, 
and  running  in  a  due  north  line  to  the  state 
of  Pennsylvania,  is  now  lost  and  unknown, 
and  all  the  marks  have  been  destroyed  by 
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time  or  otherwiae;  and  whereaBi  the  atklas 
of  Virginia  and  Maryland  have  both  granted 
patents  to  the  Bame  tracts  of  land  at  or  near 
the  BuppoMd  line,  and  as  luits  of  ej«at- 
ment  are  now  pending  in  the  circuit  court  of 
Alleghany  county,  in  the  state  of  Maryland, 
by  persons  holding  under  Marylund  patents 
against  persons  now  in  possession  and  liuld- 
ing  land  under  patents  granted  by  tite 
state  of  Virginia,  which  cannot  be  justly 
settled   without  establishing  said  boundary 

"Therefore,  s«ction  ].  Be  it  enacted  by 
the  general  assembly  of  Maryland,  that  the 
gOTernor  be  and  he  is  requested  to  open  a 
correspondence  with  tlie  governor  of  Vir- 
ginia in  relation  to  tracing,  establishing, 
and  marking  the  said  line,  and  in  case  the 
l^slsture  of  Virginia  shall  pass  an  act 
providing  (or  the  appointment  of  a  commis- 
sioner to  act  in  conjunction  with  a  com- 
missioner on  the  part  of  Maryland  in  th* 
premises,  tlien  and  in  audi  case,  the  gov- 
ernor be  and  he  is  hereby  authorized  and  re- 
quested to  appoint  a  commissioner  who,  to- 
gether with  the  commission  I?  r  who  shall  ba 
appointed  on  the  part  of  Virginia,  shall 
cause  the  said  line  to  be  accurately  surveyed, 
traced,  and  marlicd  with  suitable  monu- 
ments, beginning  therefor  at  the  said  Fair- 
fax stone,  and  running  thence  due  norUi  to 
the  line  of  the  state  of  Pennsylvania. 

"Sec.  2.  And  be  it  enacted,  that  it  shall 
be  the  joint  duty  *of  the  commissioners  [SS 
after  running,  locating,  establishing,  and 
marking  the  aaid  line,  to  malie  a  report  set- 
ting forth  all  the  facts  touching,  locating,  and 
marking  said  line;  and  it  shall  be  the  duty 
ol  the  commissioner  of  each  respective  state 
to  forward  copies  of  the  joint  report  to  each 
of  their  respective  legislatures;  and  upon 
the  ratiAcation  of  said  report  by  the  state 
of  Virginia  and  the  state  of  Maryland, 
through  their  respective  leeislstureB,  the 
said  boundary  lines  shall  be  fixed  and  estab- 
lished so  to  remain  forever,  unless  changed 
by  mutual  consent  of  the  two  states." 

In  1B64,  the  general  assembly  of  Virginia 
met  this  action  upon  the  part  of  the  state  of 
Maryland  by  the  passage  of  an  act  which 
providea : 

"Whereas  the  general  assembly  of  Mai;- 
land  haa  passed  an  act  for  running  and 
marking  the  boundary  lino  between  that 
sUte  and  the  state  of  Virginia,  beginning 
therefor  at  tIte  Fairfax  stone  on  the  Poto- 
tnao  river,  sometimca  called  the  North 
Branch  of  the  Potomac  river,  at  or  near  tha 
source,  and  running  thence  due  north  to  the 
line  of  the  state  of  Pennsylvania;  and 
whereas  the  legislature  of  Maryland  haa  re- 
quested the  appointment  of  a  commissinner 
on  the  part  of  this  state  to  act  in  conjune- 
tlon  with  Um  commissioner  of  Maryland  to 
•8ft 


36-30 


SUPBEME  COUBT  OF  THE  UnHBD  STATES. 


Oct.  Teem, 


run  and  mark  said  line:   therefore,  be  it 
enacted, 

'^l.  That  the  governor  appoint  a  commis- 
sioner who,  together  with  the  Maryland 
commissioner,  shall  cause  the  said  line  to 
be  accurately  surveyed,  traced,  and  marked 
with  suitable  monuments,  beginning  there- 
for at  the  Fairfax  stone,  situated  as  afore- 
said, and  running  thence  due  north  to  the 
line  of  the  state  of  Pennsylvania." 
And  the  act  concludes : 
"Upon  the  ratification  of  such  report  by 
the  legislatures  of  the  states  of  Virginia 
arid  Maryland,  the  said  boundary  line  shall 
be  fixed  and  established  to  remain  forever, 
unless  changed  by  mutual  consent  of  the 
said  states." 

Under  these  acts  of  the  legislatures  of  the 
respective  states,  commissioners  were  ap- 
pointed, who  made  application  to  the 
37]  •Secretary  of  War  for  the  services 
of  an  officer  of  the  United  States  En- 
gineers to  aid  them  in  carrying  out  the 
purposes  of  the  acts.  Upon  this  appli- 
cation, the  Secretary  of  War  detailed 
Lieutenant  N.  Michler,  of  the  United 
States  Topographical  Engineers.  As  di- 
rected in  both  the  acts,  Lieutenant  Michler 
commenced  his  work  at  the  Fairfax  stone, 
and  ran  a  line  northwardly,  marking  it  at 
certain  places.  This  line  intersected  the 
Pennsylvania  line  at  a  point  about  three 
fourths  of  a  mile  west  from  the  northern 
extremity  of  the  Deakins  line,  which  had 
been  run  in  1788,  as  we  have  already  stated. 
There  was  a  triangle  between  the  Deakins 
and  Michler  lines,  having  its  apex  at  the 
Fairfax  stone,  and  lines  diverging  thence, 
until  there  was  a  difference  of  three  fourths 
of  a  mile  at  the  base  of  the  triangle  at  the 
Pennsylvania  line. 

It  appears  that  the  commissioners  of  the 
two  states  differed,  the  commissioner  of  Vir- 
ginia contending  that  by  the  act  of  the  legis- 
lature, above  referred  to,  that  state  had  not 
adopted  the  meridian  line  from  the  Fairfax 
stone  ns  the  boundary.  The  commissioner 
of  Maryland  contended  for  that  meridian 
line.  On  March  3,  1860,  the  legislature  of 
Maryland  passed  an  act  adopting  the  Mich- 
ler line,  commencing  at  the  Fairfax  stone 
at  the  head  of  the  North  Branch  of  the  Po- 
tomac river,  and  running  thence  due  north 
to  the  southern  line  of  Pennsylvania,  as  sur- 
veyed in  the  year  1859  by  commissioners  ap- 
pointed by  the  states  of  Maryland  and  Vir- 
ginia, and  thereafter  the  state  of  Maryland 
provided  for  the  marking  of  the  Michler 
line. 

Virginia  did  not  approve  of  the  Michler 
line,  but  in  1887  West  Virginia  passed  an 
act  confirming  the  line  as  run  by  Lieuten- 
ant Michler  in  1859  as  the  true  boundary 
line  between  West  Virginia  and  Maryland, 
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but  the  act  was  not  to  take  effect  until  ana 
unless  Maryland  should  pass  an  act  or  acts 
confirming  and  rendering  valid  all  the  en- 
tries, grants,  patents,  and  titles  from  the 
commonwealth  of  Virginia  to  any  person 
or  persons,  to  lands  situate  and  lying  be- 
tween the  new  Maryland  line  and  the  old 
Maryland  line  heretofore  claimed  by 
•Virginia  and  West  Virginia,  to  the  [38 
same  extent  and  with  the  like  legal  effect  as 
though  the  said  old  Maryland  line  was  con- 
firmed and  established. 

The  divergence  between  Michler's  line  and 
the  line  shown  on  Deakins's  map  probably 
arises  from  the  fact  that  Lieutenant  Michler 
ran  a  true  astronomical  line,  and  that  his 
line  is  a  true  north  and  south  line,  whereas 
the  Deakins  line  was  probably  run  with  a 
surveyor's  compass,  and  with  less  accuracy 
than  the  Michler  line. 

It  is  the  contention  of  the  state  of  Mary- 
land that  Deakins  never  attempted  to  run 
a  true  north  and  south  line;  that  he  never 
had  any  authority  from  the  state  of  Mary- 
land so  to  do;  and  that,  in  the  act  confirm- 
ing the  laying  out  of  the  lots  by  Deakina,  it 
was  especially  declared  by  the  state  of  Mary- 
land that  it  did  not  show  the  true  western 
boundary  of  the  state;  furthermore,  that 
the  attempts  which  have  been  made  to  trace 
the  Deakins  line  show  that  it  is  not  a 
true  north  and  south  line,  but  a  broken  line, 
having  offsets  in  various  places. 

The  state  of  Maryland  insists  that  the 
evidence  shows  that  a  number  of  old  grants 
made  prior  to  the  Deakins  survey  would  ex- 
tend west  of  the  boundary  line,  as  shown 
either  by  Deakins  or  Michler.  It  is  the  con- 
tention of  the  state  of  Maryland  that  when 
these  grants  were  made  she  indicated  a  line 
further  to  the  west  than  either  of  these 
lines,  and  that  the  ancient  grants  of  lar|2^ 
tracts  of  land  show  that  fact.  But  the  evi- 
dence contained  in  this  record  leaves  no 
room  to  doubt  that  after  the  running  of  the 
Deakins  line  the  people  of  that  region  knew 
and  r'lferred  to  it  as  the  line  between  the 
state  of  Virginia  and  the  state  of  Maryland. 
Lieutenant  Michler,  in  the  frank  and  able 
report  filed  with  his  survey,  recognizes  this 
situation,  for  he  says: 

"The  meridian  as  traced  by  me  last  sum- 
mer differs  from  all  previous  lines  run; 
some  varying  too  far  to  the  east,  others  too 
far  to  the  west.  The  oldest  one,  and  that 
generally  adopted  by  the  inhabitants  as  the 
boundary  lines,  passes  to  *the  east;  and  [S3 
from  measurements  made  to  it  I  found  that 
it  was  not  very  correctly  run.  The  surveyor's 
compass  was  used  for  the  purpose,  and  some 
incorrect  variation  of  the  needle  allowed. 
Owing  to  the  thick  and  heavy  growth  of 
timber,  it  is  utterly  impossible  to  run  a 
straight  line  through  it  without  first  opeB- 
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ing  a  line  of  sight.     It  could  only  be  ap- 
proximately done. 

"When  north  of  the  railroad,  and  the  near- 
-er  the  Pennsylvania  line  is  approached,  the 
settlements  and  farms  become  more  numer- 
ous; and  if  the  meridian  line  is  adopted  as 
the  boundary,  it  will  cause  great  litigation, 
as  the  patents  of  most  of  the  lands  call  for 
the  boundary  as  their  limits.  On  the  Penn- 
:8yWania  boundary  the  new  line  is  about  three 
quarters  of  a  mile  west  of  the  old;  on  the 
railroad, — feet;  at  Weill's  field,  85  feet;  on 
the  northwestern  turnpike,  about  40  feet, 
and  on  the  backbone,  about  20  feet." 

These  recitals  from  Lieutenant  Michler's 
report,  if  the  record  were  lacking  in  other 
evidence,  would  Icovc  little  doubt  that 
there  was  an  old  boundary  line,  generally 
adopted,  and  that  the  adoption  of  the  true 
meridian  line,  which  Lieutenant  Michler 
ran,  would  cause  great  litigation  because  of 
the  acquiescence  of  the  people  in  the  old 
boundary  line, — the  Deakins  line. 

The  report  of  the  committee  of  the  Mary- 
land Historical  Society,  an  exhibit  in  this 
case,  contains  a  history  of  the  boundary  dis- 
pute, and  it  is  therein  said: 

"The  provisional  line  of  1787,  or  'Deakins 
line,'  as  it  was  called,  had  long  done  duty 
as  a  boundary;  and  as  the  state  granted  no 
lands  beyond  it,  it  came  to  be  looked  upon, 
despite  the  emphatic  protest  of  the  assembly 
of  1788,  as  the  true  boundary  line  of  the 
state.  In  process  of  time  the  marks  became 
ohliteratcd,  and  conflicts  of  title  and  litiga- 
tion arose  between  the  holders  of  ^larvland 
and  the  holders  of  Virginia  patents  for 
lands  in  the  debatable  territory.  So  in 
May,  3852,  the  Maryland  legislature  passed 
an  act  reciting  these  facts,  and  requesting 
the  governor  to  open  a  correspondence  with 
40]  "tlie  governor  of  Virginia  about  the 
matter;  and  authorizing  him  to  appoint  a 
commissioner,  if  the  legislature  of  Virginia 
would  also  appoint  one,  which  joint  com- 
mission should  run  and  mark  a  line  due 
north  from  the  P'airfax  stone,  which  line, 
when  ratified  by  both  legislatures,  should  be 
the  boundary  between  the  states." 

The  state  of  Maryland  lias  herself,  in  sun- 
dry grants,  recognized  this  old  line.  In  a 
grant  by  the  state  of  Maryland  for  a  tract 
called  "Maryland,"  dated  January  2.3,  1823, 
among  other  calls  is  this  one:  "Running 
thence  south  30  degrees  west,  86  perches  to 


language  is  used  in  describing  military  lot 
No.  1101: 

"Beginning  at  a  bounded  maple  marked 
1100,  standing  one  mile  north  from  a  alone 
fixed  by  Lord  Fairfax  for  the  head  of  the 
North  Branch  of  the  Powtomack  river,  and 
running  north  801  perches;  east,  80| 
perches;  south,  89 J  perches;  then  to  the  be- 
ginning, containing  50  acres." 

This  record  leaves  no  doubt  as  to  the  truth 
of  the  statement  contained  in  the  report  of 
the  committee  of  the  Maryland  Historical 
Society,  that  the  Deakins  line,  before  the 
passage  of  the  act  under  which  the  Michler 
line  was  run,  had  long  been  recognized  as  a 
boundary  and  served  as  such.  Even  after 
the  Michler  line  was  run  and  marked,  the 
testimony  shows  that  the  people  generally 
adhered  to  the  old  line  as  the  true  boumlary 
line.  There  are  numerous  Virginia  grants 
and  private  deeds  of  land  given  in  the  rec- 
ord, which  call  for  this  old  Maryland  line  as 
the  bounclarj'. 

The  testimony  shows  that  the  people  liv- 
ing along  the  Deakins  line  worked  and  im- 
proved the  roads  on  the  Virginia  side,  as  a 
general  rule,  up  to  this  line.  Corresponding- 
ly, MarA'land  w^orked  the  roods  on  the  other 
side  of  this  line.  On  the  •west  of  the  [41 
line,  the  people  paid  taxes  on  their  lands  in 
Preston  county.  West  \'irginia.  They  voted 
in  that  county,  and  with  rare  exceptions 
regarded  themselves  as  citizens  of  West  Vir- 
ginia. As  a  general  rule,  the  schools  es(a1>- 
lished  there  were  West  Virginia  schools.  The 
allegiance  of  nearly  all  these  people  has  been 
given  to  West  Virginia. 

It  is  true  there  has  been  more  or  less  con- 
tention as  to  the  true  boundary  line  l>e- 
tween  these  states.  Attempts  have  been 
made  to  settle  and  adjust  the  same,  some  of 
which  we  have  referred  to,  and  the  details 
of  which  may  be  found  in  the  very  interest- 
ing document  to  which  we  have  already 
made  reference,  the  report  of  the  committee 
of  the  Maryland  Historical  Society.  In  the 
proposed  settlements,  for  many  years,  Vir- 
ginia and  West  Virginia  have  consistently 
adhered  to  the  Fairfax  stone  as  a  starting 
I>oint  for  the  disputed  boundary.  When 
West  Virginia  passed  the  act  of  1887,  ratify- 
ing the  Michler  line,  it  was  upon  condition 
tiiat  Virginia  titles  granted  between  the 
Michler  line  and  the  old  Maryland  line 
should  be  validated.  Maryland,  in  the  act 
of  1852,  recognized  the  same  starting  point. 

And  the  fact  remains  that  after  the  Dea- 


the  Virginia  and  Maryland  line,  as  run  un-  kins  survey  in  1788,  the  people  living  along 

der  the  directions  of  Francis  Deakins  at  the  the  line  generally  regarded  that  line  as  the 

time  of  laying  out  the  lots  to  the  westward  boundary  line  between  the  states  at  bar.    In 

of  Fort  Cumberland,  and  thence  running,"  the  acts  of  the  legislatures  of  the  two  states, 

*'^*  to  which  we  have  already  referred,  resulting 

In  the  Deakins  tlescription  of  the  first  lot  in  the  survey  and  running  of  the  Michler 

rth   of  the   Fairfax   stone,   the  following  line,  it  is  evident  from  the  language  us«i 
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that  the  purpose  was  not  to  establish  a  new 
line,  but  to  retrace  the  old  one;  and  we  are 
strongly  inclined  to  believe  that  had  this 
been  done  at  that  time,  the  controversy 
would  have  been  settled. 

A  perusal  of  the  record  satisfies  us  that 
for  many  years  occupation  and  conveyance 
of  the  lands  on  the  Virginia  side  has  been 
with  reference  to  the  Deakins  line  as  the 
boundary  line.  The  people  have  generally 
accepted  it  and  have  adopted  it,  and  the 
facts  in  this  connection  cannot  be  ignored. 
In  the  case  of  Virginia  v.  Tennessee,  148  U. 
&  503,  522,  523,  37  L.  ed.  537,  544,  13  Sup. 
42]  Ct  Rep.  728,  736,  •Mr.  Justice  Field, 
speaking  for  the  court,  had  occaaion  to  make 
certain  comments  which  are  pertinent  in 
this  connection,  wherein  he  said: 

"Independently  of  any  effect  due  to  the 
compact  as  such,  a  boundary  line  between 
states  or  provinces,  as  between  private  per- 
sons, which  has  been  run  out,  located,  and 
marked  upon  the  earth,  and  afterwards 
recognized  and  acquiesced  in  by  the  parties 
for  a  long  course  of  years,  is  conclusive, 
even  if  it  be  ascertained  that  it  varies  some- 
what from  the  courses  given  in  the  original 
grant;  and  the  line  so  established  takes 
effect,  not  as  an  alienation  of  territory,  but 
as  a  definition  of  tlie  true  and  ancient 
boundary.  Lord  Hardwicke  in  Penn  v.  Bal- 
timore, 1  Ves.  Sr.  444,  448;  Boyd  v.  Graves, 
4  Wheat.  513,  4  L.  ed.  628;  Rhode  Island 
v.  Massachusetts,  12  Pet.  657,  734,  0  L.  ed. 
1233,  1264;  United  SUtes  v.  Stone,  2  Wall. 
525,  537,  17  L.  ed.  766,  767;  Kellogg  v. 
Smith,  7  Cush.  375,  382;  Chenery  v.  Wal- 
tham,  8  Cush.  327;  Hunt,  Boundaries,  3d 
ed.  306. 

"As  said  by  this  court  in  the  recent  case 
of  Indiana  v.  Kentucky,  136  U.  S.  47!>,  olO, 
34  L.  ed.  329,  332,  10  Sup.  Ct.  Rep.  1051,  *it 
is  a  principle  of  public  law,  universally 
recognized,  that  long  acquiescence  in  the 
I>osscssion  of  territory,  and  in  the  exercise 
of  dominion  and  sovereignty  over  it,  is  con- 
clusive of  the  nation's  title  and  rightful  au- 
thority.' In  the  case  of  Rhode  Island  v. 
Massnchusclts,  4  How.  501,  039,  11  L.  ed. 
1116,  1137,  this  court,  speaking  of  the  long 
possession  of  Massachusetts,  and  the  delays 
in  alleging  any  mistake  in  the  action  of  the 
commissioners  of  the  colonics,  said:  'Sure- 
ly this,  connected  with  the  lapse  of  time, 
must  remove  all  doubts  as  to  the  right  of 
the  re8i>ondent  under  the  agreements  of  1711 
and  1718.  No  human  transactions  are  un- 
affected by  time.  Its  influence  is  seen  on  all 
things  subject  to  change.  And  this  is  pe- 
culiarly the  case  in  regard  to  matters  which 
rest  in  memory,  and  which  consequently 
fade  with  the  lapse  of  time  and  fall  with 
the  lives  of  individuals.  For  the  security 
of  rights,  whether  of  states  or  individuals, 
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long  possession  under  a  claim  of  title  is  pro- 
tected. And  there  is  no  controversy  in 
which  this  great  principle  may  be  invoked 
*with  greater  justice  and  propriety  [4S 
than  in  a  case  of  disputed  boundary.' " 

And  quoting  from  Vattel  on  the  Law  of 
Nations  to  the  same  effect: 

"The  tranquillity  of  the  people,  the  safety 
of  states,  the  happiness  of  the  human  race, 
do  not  allow  that  the  possessions,  empire, 
and  other  rights  of  nations  should  remain 
uncertain,  subject  to  dispute  and  ever  ready 
to  occasion  bloody  wars.  Between  nations, 
therefore,  it  becomes  necessary  to  admit  pre- 
scription founded  on  length  of  time  as  a 
valid  and  incontesUble  title."  [Bk.  2, 
chap.  11,  §  149.] 

And  adds  from  Wheaton  on  International 
Law: 

"The  writers  on  natural  law  have  ques- 
tioned how  far  that  peculiar  species  of  pre- 
sumption arising  from  the  lapse  of  time, 
which  is  called  prescription,  is  justly  appli- 
cable as  between  nation  and  nation;  but 
the  constant  and  approved  practice  of  na- 
tions shows  that  by  whatever  name  it  be 
called,  the  uninterrupted  possession  of  terri- 
tory or  other  property  for  a  certain  length 
of  time  by  one  state  excludes  the  claim  of 
every  other  in  the  same  manner  as,  by  the 
law  of  nature  and  the  municipal  code  of 
every  civilized  nation,  a  similar  possession 
by  an  individual  excludes  the  claim  of  every 
other  person  to  the  article  of  property  iu 
question."     [Pt.  2,  chap.  4,  §  164.] 

And  it  was  said: 

"There  are  also  moral  considerations 
which  should  prevent  any  disturbance  of 
long-recopiized  boundary  linci;  considera- 
tions springing  from  regard  to  the  natural 
j«entinient»  and  affections  which  grow  up  for 
places  on  which  persons  have  long  resided ; 
the  atijM'hnients  to  country,  to  home,  and 
to  family,  on  which  is  bas?d  all  that  is 
dearest  and  most  valuable  in  life." 

In  I^uisiana  v.  Mississippi,  202  U.  S.  1, 
53,  50  L.  ed.  913,  932,  26  Sup.  Ct.  Rep.  408, 
423,  this  court  said: 

''The  question  is  one  of  boundary,  and 
this  court  has  many  times  held  that,  as 
between  the  states  of  the  Union,  long  acqui- 
escence in  the  assertion  of  a  particular 
boundary,  and  *the  exercise  of  dominion  [44 
and  sovereignty  over  the  territory  within  it, 
should  be  accepted  as  conclusive,  whatever 
the  international  rule  might  be  in  respect 
of  the  acquisition  by  prescription  of  large 
tracts  of  country  claimed  by  both." 

An  application  of  these  principles  cannot 
permit  us  to  ignore  the  conduct  of  the 
states  and  the  belief  of  the  people  concerning 
the  purpose  of  the  boundary  line  known  as 
the  old  state,  or  Deakins,  line,  and  to  which 
their  deeds  called  as  the  boundary  of  tlieir 
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farms,  in  recofrnition  of  which  they  have 
established  their  aliegiance  as  citizens  of 
the  state  of  West  Virginia,  and  in  accord- 
ance to  which  they  have  fixed  their  homes 
and  habitations. 

True  it  is,  that,  after  the  running  of  the 
Deakins  line,  certain  steps  were  taken,  in- 
tended to  provide  a  more  effectual  legal  set- 
tlement and  delimitation  of  the  boundary. 
But  none  of  these  steps  were  effectual,  or 
such  as  to  disturb  the  continued  possession 
of  the  people  claiming  rights  up  to  the 
boundary  line. 

The  effect  to  be  given  to  such  facts  as 
long-continued  possession  "gradually  ripen- 
ing into  that  condition  which  is  in  con- 
formity with  international  order"  depends 
upon  the  merit  of  individual  cases  as  they 
arise.  1  Oppenheim,  International  Law, 
§  243.  In  this  case,  we  think  a  right  in  its 
nature  prescriptive  has  arisen,  practically 
undisturbed  for  many  years,  not  to  be  over- 
thrown without  doing  violence  to  principles 
of  established  right  and  justice  equally 
binding  upon  states  and  individuals.  Rhode 
Island  V.  Massachusetts,  12  Pet  657,  9  L. 
ed.  1233. 

It  may  be  true  that  an  attempt  to  relo- 
cate the  Deakins  line  will  show  that  it  is 
somewhat  irregular,  and  not  a  uniform,  as- 
tronomical north  and  south  line;  but  both 
surveyors  appointed  by  the  states  represent- 
ed in  this  controversy  were  able  to  locate  a 
num1)cr  of  points  along  the  line,  and  the 
northern  limit  thereof  is  fixed  bv  a  mound, 
and  was  located  by  the  commissioners  wlio 
fixed  the  boundary  between  West  Virginia 
and  Pennsylvania  by  a  monument  which  was 
ereotod  at  that  point,  and  we  think  from 
45]  the  evidence  in  tin's  record  •that  it  can 
he  loon  tod  with  little  difficulty  by  compe- 
tent commissioners. 

We  tliiiik,  for  the  reasons  which  we  have 
nndortnkon  to  state,  tiiat  the  decree  in  this 
case  sliould  provide  for  the  appointment  of 
commissioners  whose  dutv  it  sliall  1)0  to  run 
and  permanently  mark  the  old  Deakins  line, 
beginning  at  a  point  where  the  north  and 
south  line  from  the  Fairfax  stone  crosses 
the  Potomac  river,  and  running  thence 
northerly  along  said  line  to  the  Pennsyl- 
vania border. 

As  to  the  contention  made  by  West  Vir- 
ginia in  her  cross  bill,  that  she  is  entitled 
to  the  Potomac  river  to  the  north  bank 
thereof,  we  think  that  claim  is  disposed  of 
hy  the  ease  of  Morris  v.  United  States,  174 
U.  S.  10(1,  43  L.  ed.  04fl,  19  Sup.  Ct.  Rep. 
G49,  already  referred  to.  In  that  case, 
among  other  things,  there  was  a  controversy 
l)etwt'rn  the  heirs  of  James  11.  Marshall  and 
the  heirs  of  John  Marsliall  as  to  the  owner- 
ship of  the  bed  of  the  Potomac  river  from 
shore  to  shore,  including  therein  certain 
G4  li.  ed. 


reclaimed  lands.  Claim  of  the  one  set  of 
heirs  was  based  upon  the  charter  of  Lord 
Baltimore  of  June,  1632,  and  that  of  the 
others  upon  the  grant  of  King  James  II.  to 
Lord  Culpeper,  afterwards  owned  by  Fair- 
fax, to  which  we  have  already  referred. 

After  making  reference  to  the  award  of 
the  commission  to  fix  the  Virginia  and 
Maryland  boundary,  appointed  in  1877,  fix- 
ing the  line  and  boundary  at  low-water 
mark  on  the  Virginia  shore,  to  which  arbi- 
tration the  state  of  West  Virginia  was  not 
a  party,  this  court  disposed  of  the  contro- 
versy, irrespective  of  that  award,  in  the  fol- 
lowing language,  used  by  Mr.  Justice  Shiras 
in  delivering  the  opinion  of  the  court: 

"Whether  the  result  of  this  arbitration 
and  award  is  to  be  regarded  as  establishing 
what  the  true  boundary  always  was,  and 
that  therefore  the  grant  to  Thomas,  Lord 
Culpeper,  never  of  right  included  the  Po- 
tomac river,  or  as  establishing  a  compromise 
line,  effective  only  from  the  date  of  the 
award,  we  need  not  determine.  For,  even  if 
the  latter  be  the  correct  view,  we  agree 
with  the  conclusion  of  the  court  below,  that, 
upon  all  the  evidence,  the  charter  granted  to 
Lord  •Baltimore  by  Charles  I.,  in  1632,  [46 
of  the  territory  known  as  the  province  of 
Maryland,  embraced  the  Potomac  river  and 
the  soil  under  it,  and  the  islands  therein,  to 
high-water  mark  on  the  southern  or  Vir- 
ginia shore;  that  the  territory  and  title  thus 
granted  to  Lord  Baltimore,  his  heirs  and  as- 
signs, were  never  devested  by  any  valid  pro- 
ceedings prior  to  the  Revolution;  nor  was 
such  grant  affected  by  the  subsequent  gran^ 
to  Lord  Culpeper. 

"The  record  discloses  no  evidence  that,  at 
any  time,  any  substantial  claim  was  ever 
made  by  Lord  Fairfax,  heir  at  law  of  Lord 
Culpeper,  or  by  his  grantees,  to  property 
rights  in  the  Potomac  river,  or  in  the  soil 
thereunder,  nor  does  it  appear  that  Virginia 
ever  exercised  the  power  to  grant  ownership 
in  the  islands  or  soil  under  the  river  to 
private  persons.  Her  claim  seems  to  have 
been  that  of  political  jurisdiction." 

We  tliink  this  decision  disposes  of  and 
denies  this  claim  of  the  state  of  West  Vir- 
ginia in  her  cross  bill. 

Upon  tile  whole  case,  the  conclusions  at 
which  we  have  arrived,  we  believe.  l)eat 
meet  the  facts  disclosed  in  this  record,  are 
warranted  by  the  applicable  i)rlnt'iplcs  of 
law  and  equity,  and  will  least  disturb  rights 
and  titles  long  regarded  as  settled  and 
fixed  by  the  people  most  to  be  alTectod.  If 
this  decision  can  possibly  have  a  tendency 
to  disturb  titles  derived  from  one  state  or 
the  other,  by  grants  long  acquiesced  in, 
giving  the  force  and  right  of  proscription 
to  the  ownership  in  which  they  are  held,  it 
will  no  doubt  be  the  pleasure,  as  it  will  be 
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the  manifest  duty,  of  the  lawmaking  bodies 
of  the  two  states,  to  confirm  such  private 
rights  upon  principles  of  justice  and  right 
applicable  to  the  situation. 

A  decree  should  be  entered  settling  the 
rights  of  the  .states  to  the  western  bound- 
ary, and  fixing  the  same,  as  we  have  here- 
inbefore indicated,  to  be  run  and  established 
along  the  old  line  known  as  the  Deakins  or 
old  state  line;  and  commissioners  should  be 


tending  to  establish  the  giving  of  such  a 
preference. 

[For  other  cases,  see  Trial.  XI.  In  Digest  Son. 
Ct.   1908.1 

Frandnlent    conveyances   —   fraud    on 

creditors. 

2.  Only  contracts  in  fraud  of  the  rights 
of  creditors  are  embraced  in  the  provision  of 
Porto  Rico  Civ.  Code,  art.  1291,  including 
in  the  enumeration  of  contracts  which  may 
be   rescinded,   "those   executed   in   fraud  of 


appointed  to  locate  and  esUblish  »id  line  creditors,  when  the  latter  cannot  recover  in 

*^*^                        ,        o,,                 . .,,     e  *u  *ny  other  manner  what  is  due  them,"  and 

aa  near  as  may  be.     The  cross  bui  of  the  ^^^^  provision  does  not  give  the  right  to 

state  of  West  Virginia  should  be  dismissed  rescind   a   contract   made   by  an    inwlvent 

in   BO   far   as   it  asks   for   a  decree   fixing  debtor,  merely  because,  without  rescission, 

47]  *the  north  bank  of  the  Potomac  river  the  creditor   cannot  otherwise   recover   his 

as    her    boundary.      Counsel    for    the    re-  debt, 

spective  states  are  given  forty  days  from  ^^eT'c^oLT/yiLS:^^ 

the    entry    hereof    to    agree    upon    thr^  p^^^^^j^nt    conveyances  -  prof erenccs. 

commissioners,     and     to     present     to     the  3    Contracts  made  by  an  insolvent  debtor, 

court  for  its  approval  a  decree  drawn  ac-  ^^jch,  being  upon  adequate  consideration, 

eordin.sr    to    the    directions    herein    given,  are  not  fraudulent  simulations,   cannot  be 

in    default    of    which    agreement    and    de-  rescinded  under  the  law  of  Porto  Rico,  mere- 

cree   this   court  will   appoint   commission-  ly  because  their  execution  operates  to  give 

ers,  and  itself  draw  the  decree  in  conformity  a  preference  in  favor  of  a  creditor, 

herewith.     Costs  to  be  equally  divided  be-  f%.°{„^'f,,Srs»p*«"m8.T*  <=»"*'"*-• 

tween  the  states.  Appeal  —  review  of  facts  —  fraud. 

Decree  accordingly.  4.  The  findings  of  fact  in  a  creditors'  suit, 

which  are  not  reviewable  in  the  Federal  Su- 
,_^_^^  preme  Court,  embrace  a  statement   accom- 
panying the  findings,  to  the  efl'ect  that  cer- 
tain conversations  between  an  attorney  and 
ALBERTO  WILL,  Doing  Business  under  the  client  were  excluded  because  the  plan  out- 
Name    of    Will    *    Company;    Frederick  lined  bv  the  latter  did  not  tend  to  establish 
Midgley,  Alfred  Midgley,  and  Lewis  Midg-  a  fraud  on  creditors  so  as  to  exclude  the 
ley.  Doing  Business  under  the  Firm  Name  claim    of    privilege,    since    such    statement 
of  David  Midgley  &  Sons,  et  al.,  Appts.,  really  shows  that  instead  of  rejecting  the 

▼•  testimony,  the  court  weighed  and  considered 

JOAQUIN  TORNABELLS,  Doing  Business  it,  and  its  finding  that  the  conversation  did 

under  the  Firm  Name  of  J.  Tornabells  &  not  tend  to  show  the  fraud  which   it  was 

Company,  et  al.  asserted   it  did   show,   and  w^hich  was  the 

same  fraud  charged  in  the  bill,  was  but  an 

(See  S.  C.  Reporter's  ed.  47-70.)  expression  of  the  conclusion  of   the  court 

upon  the  facts  involved  in  the  merits  of  the 

Trial  —  findings  —  effect.  controversy. 

1.  A  finding  that  the  evidence  in  a  credit-  f^PI^U^^l^"*^?*®*!  ^f*  Appeal  and  Error,  4782- 

ors'  suit  failed  to  establish  that  a  convey-  ^^^jO.  In  Digest  Sup.  Ct.  1908.1 

ance  by  an  insolvent  debtor  and  a  mortgaj^c  Evidence  —  hearsay  —  declaraUons  of 

executed   by   his   grantee   were   voluntarilv  decedent. 

made  to  hinder  and  delay  the  complaining  /•  Statements  made  by  a  widow  with 
crcilitors  in  the  collection  of  their  debts  reference  to  conversations  with  her  husband 
nejjativcs  the  existence  of  fraudulent  simu-  are  inadmissible  to  show  that  certain  trans- 
lation, which  was  the  controlling  issue  in  actions  on  his  part  were  m  fraud  of  credit- 
the  suit,  although  the  court,  in  iU  conclu-  ors,— especially  where  she  was  not  hcrs?lf 
sions  of  law,  announced  that  an  insolvent  called  as  a  witness, 
debtor  had   the  right  to  give  a  preference,  f%e's?Sup."ct'l908  f  *^'°'**  2021-2025.  in 

which  must  ^f/^^^;?;,f^J^«  .;"*^^  Appeal -prejudicial  error  -  excladin^ 

responsive  solely  to  other  findings  of  fact,  evidence. 

Note.— On  conveyance  in  fraud  of  cred-  ®-  ^l*®  error,   if  any,   in  rejecting  testl- 

itors    generally— see    note    to    Gaylord    v.  mony  in  a  creditors'  suit,  offereji  only  as 

KelshaVv,  17  L.  ed.  U.  S.  612.  *«*»"«*  the  widow  of  the  alle<^  fraudulent 

On  participation  by  creditor  in  fraudulent  fJ*"*^/,,  *"^,  her  children,  and  not  against 

intent  of  debtor  which  will  make  a  transfer  ^^^    ^^f^f^    defendants,    is    not    prejudicial, 

to  pay  or  secure  his  debt  invalid  as  to  other  i^i^^'l.^^^J?":^  ^.^""^^^  *^*f  }^^  ^7**"lt"^ 

creditors-see   note   to   Rice   v.    Wood,    31  »J«  "^^  «"*'*1^  ^  any  relief  under  their 

^'S^^xi-^^^'-  1.*  ^t .^•♦««  ♦^  Ki.»-  »../.»A.^«  ^^^^  ^^^^^  ^^^^'  «^  Appeal  and  Error,  6051- 

On  the  right  of  creditor  to  buy  property  50^5^  j^  Digest  Sup.  €^1908.] 

from  his  debtor  in  satisfaction  of  the  debt — 

see  note  to  Feder  v.  Ervin,  36  URJL  335.  [No.  63.] 
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Submitted    December    10,    1909.     Decided 
March   14,   1910. 

APPEAL  from  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  decree  dismissing  the  bill  in  a  creditors' 
fnit.    Affirmed. 

See  same  case  below,  3  Porto  Rico  Fed. 
Rep.  125. 
The  facts  are  stated  in  the  opinion. 

Messrs.  N.  B.  K.  Pettingill  and  Freder- 
UHl  li.  Comwell  submitted  the  cause  for 
appellants. 

No  brief  was  filed  for  appellees. 

Mr.  Justice  White  delivered  the  opinion 
ot  the  court: 

This  appeal  is  taken  to  secure  the  re- 
versal of  a  decree  of  the  court  below,  dis- 
missing the  bill  of  complaint.  The  court 
sustained  its  action  by  an  elaborate  opin- 
ion, and  subsequently  stated,  in  a  formal 
way,  its  findings  of  fact  and  conclusions  of 
law. 

The  evidence  is  not  in  the  record,  al- 
though a  portion  of  the  testimony  is  con- 
tained in  the  formal  findings  of  fact,  upon 
the  theory  that  this  was  necessary  to  pre- 
serve the  right  to  review  the  action  of  the 
court  concerning  objection  urged  by  the  de- 
fendants to  the  admission  of  certain  testi- 
mony tendered  on  behalf  of  the  complain- 
ants. The  record,  we  are  constrained  to  say, 
is  unsatisfactory  and  confused, — a  condition 
which  we  assume  has  resulted  from  circum- 
stances referred  to  by  the  court  below  in 
the  opening  passage  of  its  opinion,  as  fol- 
lows: 

"This  is  a  creditors'  bill  filed  June  23, 
1902,  and  permitted  to  remain  on  the  docket 
of  this  court  during  the  five  years  that  have 
since  intervened,  without  any  apparent 
proper  or  sufficient  cause  for  the  unwarrant- 
ed delay,  and  with  infinite  inconvenience  to 
many  parties  connected  with  the  subject- 
49]  'matter  of  the  controversy.  The  first  two 
years  and  a  half  of  the  time  seem  to  have 
been  taken  up  with  a  battle  over  the  pro- 
ceedings, trying  to  get  the  answers  of  the 
several  respondents  settled,  and  during 
which  time  complainants'  exceptions  to  sev- 
eral of  the  answers  were  referred  to  a  mas- 
ter, arguments  had  before  him,  his  report 
filed,  exceptions  to  the  same  presented, 
arguments  had  on  the  latter,  and  briefs  sub- 
mitted in  support  thereof,  and  so  on,  in  an  in- 
terminable and  fruitless  contest  of  petitions, 
motions,  exception^  pleas,  demurrers,  or- 
ders, affidavits,  and  rules  to  show  cause, 
without  result  or  real  merit,  as  we  see  it. 
The  next  year  and  a  half  seem  to  have  been 
taken  up  somewhat  in  the  same  way,  and 
also  partly  in  an  application  for  a  reoeiver- 
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ship  and  in  opposing  efforts  to  the  same, 
and  in  efforts  to  prevent  outside  parties 
from  foreclosing  several  mortgages  they  had 
on  some  of  the  premises  involved,  that -they 
had  secured  in  the  meantime,  in  enjoining 
them  from  so  proceeding,  and  in  issuing 
rules  as  for  contempt  against  them  for  their 
action  in  that  behalf,  etc.**  [3  Porto  Rico 
Fed.  Rep.  126.] 

In  order  to  in  some  measure  dispel  the 
obscurity  which  must  arise  from  the  circum- 
stances just  referred  to,  we  briefly  state,  in 
their  chronological  order,  certain  unques- 
tioned facts  which  gave  rise  to  the  con- 
troversy, and  also  outline  the  pleadings  and 
proceedings,  the  whole  for  the  purpose  of 
enabling  us  to  adequately  test  the  suf- 
ficiency of  the  errors  assigned. 

For  many  years  the  firm  of  J.  Tomabells 
&  Company,  composed  of  Joaquin  Torna- 
bells  and  Carlos  Doitteau,  was  established 
in  Porto  Rico  and  there  carried  on  a  mer- 
cantile business.  The  firm  was  the  owner 
of  various  trading  establishments  and  ware- 
houses, was,  besides,  the  owner  of  consider- 
able real  estate,  embraced  in  which  were 
extensive  coffee  plantations  which  the  firm 
carried  on,  including  the  buildings,  machin- 
ery, and  appurtenances  incident  thereto.  It 
is  not  disputed  that,  presumably  as  the  re- 
sult of  losses  occasioned  by  a  disastrous 
hurricane  which  devastated  the  island  of 
Porto  Rico,  the  firm,  prior  to  1000,  had  be- 
come temporarily  embarrassed,  and,  under 
provisions  of  the  local  law,  had  obtained  in 
a  local  court  *an  extension  of  time  for  [50 
the  payment  of  its  debts.  While  we  state  the 
fact  as  to  the  suspension,  we  shall  neverthe- 
less indulge  in  the  assumption  that  such  fact 
has  no  material  bearing  upon  the  questions 
here  to  be  decided.  We  do  this  because  no 
rights  based  upon  such  fact  were  asserted 
in  the  bill  of  complaint  or  passed  upon  by 
the  court,  and  no  right  of  such  a  character 
is  asserted  in  the  assignments  of  error  or  re- 
ferred to  in  the  elaborate  argument  filed 
on  behalf  of  the  appellants,  the  appellees 
not  h;!ving  appeared  in  this  court,  either 
orally  or  by  brief. 

On  May  9,  1900,  Tomabells  &  Company, 
by  deed  before  a  notary  public,  conveyed  to 
Luis  Aran  y  Lanci  the  following  property, 
as  stated  by  the  court  below:  "Its  place  of 
business  and  other  town  property,  its  stock 
of  merchandise  and  twenty-six  several  pieces 
of  real  estate,  most  of  them  being  coffee  p]an« 
tations  and  their  appurtenances."  The  stat- 
ed price  was  197,700  pesos,  provincial 
money,  30,000  declared  to  have  been  paid  in 
cash,  and  the  remainder  to  be  paid  in  ten 
instalments  of  16,770  pesos,  bearing  no  in- 
terest, maturing  respectively  from  one  to 
ten  years.  A  few  days  thereafter,  on  May 
11,    1900,    Aran    y    Lanci    mortgaged    for 
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160,000  pesos  nineteen  of  the  twenty-six 
pieces  of  real  estate  thus  conveyed  to  him. 
lliis  mortgage  was  in  favor  of  one  Baudelio 
Duran  y  Cat  and  a  firm  styled  Duraii  & 
Coll.  The  mortgage  in  favor  of  the  first 
was  for  130,000  pesos,  divided  into  ten 
annual  instalments  of  13,000  pesos  each, 
evidenced  by  notes  to  the  order  of  the  mort- 
gagee, maturing  in  each  of  the  ten  years, 
the  whole  being  secured  on  fourteen  of  the 
twenty-six  pieces  of  real  estate.  The  mort- 
gage in  favor  of  Duran  &  Coll  was  on  five  of 
the  pieces  of  real  estate  acquired  as  aforesaid, 
and  secured  20,000  pesos,  divided  into  five 
instalments  of  4,000  pesos  each,  maturing 
in  each  of  five  years.  These  mortgages  were 
not  indivisible,  as  the  amount  of  each  was 
apportioned  among  the  various  pieces  of 
real  estate,  so  that  each  piece  was  liable  only 
for  the  sum  secured  on  it.  The  sale  to  Aran 
y  Lanci  was  recorded  on  May  21,  and  the 
51]  mortgages  just  stated  *on  May  24, 1900. 
On  June  25,  1900,  the  mortgage  for  20,000 
pesos,  which  had  been  executed  in  its  favor 
by  Aran  y  Lanci,  was  assigned  by  the  firm 
of  Duran  &  Coll  to  Raimundo  Valdecillo  to 
secure  an  indebtedness  due  him  by  the  firm 
of  G,000  pesos  provincial  money,  and  this 
assignment  was  duly  registered  on  July  5, 
1000.  Sixteen  moaths  after  tlie  conveyance 
to  Aran  y  Lanci, — that  is,  on  September  16, 
1901, — the  firm  of  Tornabells  &  Com|*any 
acknowledged  by  notarial  act  that  Aran  y 
Lanci  had,  by  anticipation,  fully  paid  the  de- 
ferred purchase  price  (107,700  pesos). 
Nine  months  after  such  acknowledgment 
Aran  y  Lanci  mortgaged  in  favor  of  the 
Banco  do  Solleir,  to  secure  32,780  pesetas, 
Spanish  money,  one  of  the  pieces  of  prop- 
erty previously  mortgaged  to  Duran  y  Cat. 
On  July  5,  1902,  this  mortungc  was  i)Ut  upon 
record.  A  few  days  before  it  was  so  put 
upon  record,  viz.,  on  June  23,  1002,  the 
suit  before  us  was  commenced. 

The  bill — which  was  not  sworn  to — was 
originally  filed  on  behalf  of  three  commer- 
cial firms.  Will  &  Company  of  Cuba,  David 
Midgley  &  Sons  of  Manchester,  England,  and 
Ramon  Cortado  &  Company  of  Ponce,  Porto 
Rico,  and  the  members  of  said  firms,  in 
their  own  behalf  and  in  behalf  of  all  others 
similarly  situated  who  might  intervene  in 
the  cause.  It  was  alleged  that  the  complain 
ants  were  creditors  of  the  firm  of  Tornal  ells 
&  Company  at  the  time  of  the  conveyance 
to  Aran  y  Lanci  and  the  execution  of  the 
mortgages  by  Aran  y  Lanci,  above  recited, 
and  that,  subsequent  to  said  transactions, 
the  claims  of  the  complainants  had  been 
merged  into  judgments  against  the  firm, 
obtained  in  the  court  where  the  bill  was 
filed,  and  that  on  such  judgments  execii 
tions  hai  issued  nnd  l>eon  returned  unsatis 
fipd.  It  was  further  alleged  that  the  con 
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veyance  made  by  Tornabells  &  Company  to 
Aran  y  Lanci,  and  the  mortgages  put  by 
the  latter  upon  the  property  in  favor  of 
Duran  y  Cat,  and  the  firm  of  Duran  k  Coll, 
were  fraudulent  simulations,  and  that  the 
property  covered  by  the  conveyance  and  the 
mortgages  continued  to  belong  to  the  firm, 
and  was  held  by  Aran  y  Lanci  under  a 
secret  trust  in  favor  of  Tornabells  &  Com- 
pany, the  conveyance  *and  mortgages  [59 
being  mere  fictitious  devices  adopted  between 
the  parties  for  the  purpose  of  screening  the 
property  from  creditors,  or  hindering  and 
delaying  them  in  the  recovery  of  their 
claims.  It  was  further  charged  that,  at 
the  time  of  the  transactions  referred  to, 
Tornabells  &  Company  was  insolvent,  that 
the  alleged  price  mentioned  in  the  convey- 
ance to  Aran  y  Lanci  was  largely  below 
the  real  value  of  the  property,  and  that, 
despite  the  alleged  conveyance  and  mort- 
gages, the  firm  of  Tornabells  &  Company 
continued  to  control  the  property  conveyed 
and  enjoy  the  fruits  thereof.  The  prayer 
of  the  bill  in  substance  was  that  a  receiver 
of  the  property  might  be  api)ointed,  that 
the  conveyance  and  subsequent  mortga^s 
and  transfers  should  be  declared  to  be 
fraudulent  and  void  and  be  vacated  and  an- 
nulled, and  that  the  property  and  each  and 
every  parcel  thereof  should  be  decreed  to  be 
subject  to  the  lien  of  the  several  judgments. 
Tornabells  and  Doitteau,  the  members  of 
that  firm,  Aran  y  Lanci,  Duran  y  Cat,  and 
Duran  &  Coll,  and  the  members  of  that 
firm,  were  made  defendants  to  the  bill. 
Valdecillo,  to  whom  the  mortgage  executcHl 
by  Aran  y  Lanci  in  favor  of  Duran  Si  Coll 
had  been  assigned,  was  also  joined  as  de- 
fendant, he  being  called  upon  to  establish 
the  verity  of  his  alleged  lien.  Alfredo 
Saliva,  who  was  alleged  to  be  the  attorney 
in  fact  of,  and  to  have  acted  for,  Aran  y 
I^nci  in  the  transactions  set  out  in  tlie 
bill,  was  also  made  a  defendant. 

Separate  sworn  answers  were  filed  on  be- 
half of  the  members  of  the  firm  of  Torna- 
l)olls  &  Company,  traversing  the  allegations 
of  insolvency  and  of  simulation  and  fraud, 
both  as  respected  the  conveyance  to  Aran 
y  Lanci  and  the  mortgages  executed  by 
the  latter.  The  answers  contained  allirma- 
tive  allegations  as  to  the  good  faith  of  the 
conveyance  to  Aran  y  Lanci,  the  adequacy 
of  the  consideration,  and  full  payment  there- 
of prior  to  the  commcncenicut  of  suit,  llie 
taking  possession  by  and  the  exclusive  con- 
trol and  management  of  the  property  con- 
veyed, and  receipt  of  tjie  fruits  thereof  by 
\ran  y  Lanci  for  his  exclusive  use  and  bene- 
fit was  also  averred.  An  answer  *sub-  [5S 
stantially  of  like  tenor,  also  sworn  to,  was 
nied  on  behalf  of  Aran  y  Lanci.  Juan  Coll, 
a  partner  in  the  firm  of  Duran  &  Coll,  abo 
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answered,  and  aTerred  the  bona  fides  of  the 
mortgage  executed  by  Aran  y  Lanci  to  his 
firm,  and  the  transfer  thereof  made  to  Val- 
deeillo. 

On  October  31,  1904,  the  firm  of  L.  W. 
A  P.  Armstrong  of  New  York  city,  unse- 
cured creditors  of  Tornabells  &  Company, 
were  made  parties  complainant  to  the  bill. 
Thereafter,  Buffer  &  Sons,  a  firm  doing 
business  in  London,  England,  and  the  Caja 
de  Ahorros  de  Mayaguez,  a  Porto  Rican  cor- 
poration, as  creditors  of  I'ornabells  &  Com- 
pany, were  also  allowed  to  intervene  and 
become  parties  complainant. 

Early  in  1905,  Tornabells  died  and  the 
cause  was  revived  as  to  him  against  his 
widow  and  children  as  his  heirs.  In  No- 
vember of  the  same  year  Aran  y  Lanci  died, 
and  the  cause  was  revived  against  his 
widow,  as  administratrix  of  his  estate. 
Doitteau,  the  surviving  partner  of  Torna- 
bells &  Company,  died  on  January  22,  1907, 
and  the  cause  was  revived  against  his  widow 
and  children. 

Duraii  y  Cat,  an  original  defendant  to  the 
bill — in  wliose  favor,  as  we  have  stated,  Aran 
y  Lanci  had  mortgaged  fourteen  of  the 
pieces  of  real  eutate  for  130,000  pesos — was 
not  served  with  process  and  did  not  enter 
his  appearance.  He  also  died  during  the 
pendency  of  the  cause.  On  February  12, 
1907,  upon  motion  of  the  complainants,  an 
order  was  entered  dismissing  the  cause  as  to 
the  heirs  of  said  Duran  y  Cat,  "on  the 
ground  that  said  heirs,  being  out  of  the  ju- 
risdiction, and  having  entirely  disposed  of 
their  interest  in  the  cause,  are  not  indis- 
pensable parties  thereto.'' 

Journal  entries  are  contained  in  the  rec- 
ord, showing  that  more  than  a  dozen  firms 
or  individuals  became  additional  defend- 
ants in  the  cause.  The  time  wlien  they 
came  in  and  the  nature  of  the  pleadings  by 
them  filed  or  the  proceedings  had  concerning 
their  rights  do  not  distinctly  appear.  It  is, 
however,  fairly  inferable  that  these  new  de- 
fendants came  in  long  after  the  commence- 
54]  ment  of  the  suit,  either  during  or  •sub- 
sequent to  the  dilatory  and  confused  proceed- 
ings referred  to  by  the  court  in  the  excerpt 
heretofore  made  from  its  opinion,  and  that 
such  defendants  asserted  rights  claimed  to 
have  been  acquired,  after  the  filing  of  the 
bill,  in  the  property  affected  by  the  suit, 
either  as  purchasers  or  as  holders  of  mort- 
gage notes.  In  this  connection  it  is  to  be 
observed  that  neither  when  the  suit  was 
commenced  nor  at  any  time  during  its  pro- 
gress was  the  court  requested  by  the  com- 
plainants to  award  a  cautionary  notice,  to 
be  placed  upon  the  public  records,  as  a 
means  of  warning  to  parties  who  might 
deal  with  the  proiv^rty  in  controvcr«v,  thns 
preserving  against  them,  pendente  lite,  the 
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rights  which  might  be  ultimately  established 
as  existing  in  the  complainants,  and  whicn 
would  not  have  been  preserved  by  the  mere 
pendency  of  the  suit,  unaccompanied  with 
the  allowance  and  registry  of  the  statutory 
cautionary  notice. 

Answers  or  amended  answers  were  filed 
on  behalf  of  the  widow  and  administratrix 
of  Tornabells,  and  by  the  guardian  ad  litem 
who  was  appointed  for  his  minor  children. 
An  answer  was  also  filed  on  behalf  of  the 
widow  and  administratrix  and  minor  chil- 
dren of  Doitteau.  This  also  was  the  case  as 
to  the  widow  and  administratrix  of  Aran  y 
Lanci.  These  various  answers  were  substan- 
tially in  accord  with  those  which  had  been 
previously  filed  on  behalf  of  the  original 
defendants,  except  that  in  one  of  them  the 
prescription  of  one  year  was  pleaded.  It  is 
inferable  from  the  record  that  at  this  stage 
of  the  proceedings,  or,  at  all  events,  at  a 
time  not  earlier  than  four  years  after  the 
commencement  of  the  suit,  certain  persons 
who  had  acquired  rights  in  or  to  the  prop- 
erty, either  directly  from  Aran  y  Land 
or  through  the  mortgage  executed  in  favor 
of  Duran  y  Cat  and  Duran  &  Coll,  sought  to 
enforce  their  claims  and  were  enjoined  from 
so  doing.  At  about  the  same  time  a  re- 
ceiver was  appointed.  The  record  is  silent, 
however,  as  to  whether  the  receivership  was 
intended  to  apply  to  all  the  property  in  con- 
troversy, or  whether  the  receiver  attenipted 
to  take  possession  under  his  appointment, 
although  it  would  seem  that  to  some  extent 
he  did  so,  since  by  the  *final  decree  the  [65 
receiver  was  ordered  to  settle  his  accounts, 
etc. 

It  came  at  last  to  pass  in  the  spring  of 
1907  that  the  cause  was  heard  and  taken 
under  advisement.  It  was  disposed  of  in 
the  summer  of  that  year  by  the  entry  of  a 
final  decree  dismissing  the  bill,  and  was 
followed  nearly  six  months  thereafter^  on 
December  19,  1907,  by  the  makii«g  of  formal 
findings  of  fact  and  conclusions  of  law  ap- 
plicable thereto. 

The  facts  found  are  embraced  in  four- 
teen numbered  paragraphs.  The  first  mere- 
ly states  in  general  terms  the  filing  of  the 
bill,  makes  allusion  to  the  complicated  pro- 
ceedings which  followed,  the  dismissal  as 
to  some  of  the  defendants  (presumably  the 
heirs  of  Duran  y  Cat),  the  coming  in  of 
other  parties,  the  ultimate  joinder  of  issue, 
and  the  submission  of  the  cause.  In  the 
second  is  stated  the  fact  that  evidence  was 
heard  on  behalf  of  the  complainants  and  the 
submission  of  a  motion  for  a  decree  dismiss- 
ing the  bill  on  two  grounds;  viz.,  the  fail- 
ure to  prove  the  allegations  of  the  bill  and 
the  prescription  of  one  year.  The  third 
finding  is  as  follows: 

"3.  The  documentary  evidence  introduced 
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on  belinlf  of  complainants  and  the  testimony 
of  all  the  witnesses  do  not  prove  the  allega- 
tions of  the  bill  so  as  to  entitle  the  com- 
plainants to  a  decree  in  their  favor,  dcr 
daring  the  conveyance  from  defendants 
Tornabells  &,  Company  to  defendant  Aran, 
and  the  mortgage  from  defendant  Aran  to 
defendants  Duran  y  Coll  and  Duran  per- 
sonally to  be  voluntary,  or  made  to  hinder 
and  delay  the  complainants  in  the  collec- 
tion of  their  debts." 

The  fourth,  fifth,  sixth,  seventh,  eighth, 
and  ninth  paragraphs,  in  a  summary  way, 
find  substantially,  as  we  have  stated  them, 
the    facts    concerning    the    conveyance    by 
Tornabells  &  Company  to  Aran  y  Lanci,  the 
execution    of    the    mortgages    in    favor    of 
Duran  y  Cat  and  Duran  &  Coll,  and  the  di- 
visibility of  those  mortgages,  as  well  as  the 
fact  that  the  claims  upon  which  the  com- 
plainants sued,  although  in  existence,  were 
not  reduced  to  judgment  until   some   time 
after  the  execution  of  the  conveyances  and 
56]  mortgages  in  question.     In  *one  of  the 
paragraphs  it  is  stated  that  the  property  con- 
Teyeu  by  Tornabells  &  Company  was  sub- 
stantially all  that  was  owned  by  the  firm 
at  the  time  of  the  conveyance,    and    that 
Duran  y  Cat  was  a  relative  of  the  senior 
member  of  Tornabells  &  Company.    By  the 
tenth  paragraph  it  is  found  that  the  mort- 
gage asserted  by  the  Banco  de  Sollier  was 
one  which  Aran  y   Lanci   had  executed   in 
favor  of  that  bank  on  one  of  the  proi>crtics 
acquired   by  him   from  Tornabells  &  Com- 
pany, and  was  given  to  secure  a  debt  due  by 
that  firm  to  the  bank,  that  Aran  y  Lanci  in- 
curred no  porsoual  responsibility,  and  that 
he    produced,   as    paid,    the   mortgage   note 
identified  with  the  act  of  mortgage  executed 
in   favor  of  Duran  y  Cat,  which  had  been 
rolonsod    or    extinguished    so    far    as    the 
particular    property    was    concerned.    The 
eleven th   paragraph    stated   that   the   mort- 
gage asserted  by  the  firm  of  Fritae,  I^undt,  & 
Company,  on  one  of  the  pieces  of  prop.»rty 
conveyed  to  Aran  y  Lanci,  was  executed  by 
the  latter  in  favor  of  Fritze,  Lundt,  &  Com- 
pany to  secure  the  payment  of  a  current 
account     for     supplies     furnished    for    the 
cultivation   of    properties    included   in   the 
conveyance  from  Tornabells  &  Company  to 
Aran  v  ^  anci,  and  that  previous  to  the  giv- 
ing of  the  mortgage  the  advances  made  by 
the  firm  were  secured  by  a  pledge  of  one  of 
the   mortgage  notes  executed    by    Aran    y 
Lanci  in  favor  of  Duran  y  Cat,  wliich,  when 
Aran  y  Lanci  mortgaged  the    property    in 
favor  of  the  firm  of  Fritze,  Lundt,  &  Com- 
pany, was   produced  by  him  as  the  owner 
thereof  and  canceled.     In  this  case,  also,  no 
{lersonal     responsibility    was    assumed    by 
Aran  y  I^nci.     The  twelfth  and  thirteenth 
paragraphs  state  sales  by  Aran  y  Lanci^  in 
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1903  and  1005,  to  named  persons,  of  pieces- 
of  the  property  acquired  by  him  from 
Tornabells  &  Company,  and  the  production 
by  Aran  y  Lanci,  as  extinguished  and  paid^ 
of  the  mortgage  notes  resting  upon  the 
property  so  conveyed,  identified  with  the 
mortgage  in  favor  of  Duran  y  Cat.  The 
fourteenth  paragraph  simply  embraced  a 
general  statement  of  the  release  of  the 
Duran  y  Cat  mortgage  on  the  properties 
referred  to  in  the  tenth  to  the  thirteenth 
paragraphs,  inclusive,  and  that  the  mort- 
gages and  conveyances  referred  to  in 
*such  paragraphs  "were,  in  each  and  [57 
every  case,  duly  recorded  in  the  registry  of 
property  prior  to  any  record  in  the  registry 
of  property  of  the  judgments  obtained  by 
complainants  herein  against  Tornabells  & 
Company,  referred  to  in  paragraph  nine." 

From  the  facts  thus  found  the  court  drew 
the  foilnwiiig  conclusions  of  law: 

"1.  That  the  proof  on  behalf  of  complain- 
ants is  not  sulliciont  to  entitle  them  to  any 
relief  under  their  bill  of  complaint. 

"2.  That  there  is  not  now,  and  never  was, 
any  such  statute  in  Porto  Rico  as  the  stat- 
ute of  13th  Elizabeth  in  England,  referring 
to  fraudulent  conveyances,  because  we  have 
the  civil-law  rule  here  instead  of  the  com- 
mon law.  Every  state  in  the  Union  has  a 
re-enactment  of  the  statute  of  Elizabeth  in 
some  form  or  other  among  its  laws.  In  the 
absence  of  it  there  is  no  rule  of  law  prevent- 
ing a  debtor,  even  when  insolvent,  for  even 
that  does  not  take  from  him  the  power  of 
disposition  of  his  property,  and  paying  his 
debts  with  it,  or  a  portion  of  his  debts,  and 
preferring  one  or  more  of  his  creditors  with 
absolute  intent  to  hinder,  delay,  or  even  to 
defeat  other  creditors.  If  the  favored  cred- 
itor receives  no  more  than  is  due  him,  and 
permits  the  debtor  to  secure  no  advantage 
to  himself,  the  transaction  will  be  upheld. 

"3.  That  the  statute  of  limitations  of  one 
year,  as  fixed  by  article  37  of  the  mortgage 
law,  is  applicable  to  suits  like  the  one  at 
bar. 

*'4.  That  complainants,  under  the  plead- 
ings and  proofs  herein,  are  not  entitled  to 
subject  the  properties  described  in  the  bill 
of  complaint  herein  to  any  lien,  interest, 
or  decree  by  which  the  complainants  would 
be  entitled  to  have  the  conveyance  and  mort- 
gages described  in  said  bill  of  complaint 
canceled  and  annulled  for  the  benefit  of  tho 
said  complainants. 

"5.  That  the  bill  of  complaint  should  \m 
dismissed.'' 

These  conclusions  were  followed  by  tlie 
reproduction  of  portions  of  the  testimonj 
to  preserve  the  right  to  review  certain 
*  rulings  of  the  court  respecting  testi-  [5S 
mony  offered  on  behalf  of  the  complainanta. 

The   assignments  of   error   are   seven    in 
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number.  The  seventh  we  at  once  put  out 
of  view,  as  it  only  charges  generally  that 
the  court  erred  in  dismissing  the  bill  of 
oomplalnt. 

The  sixth,  fifth,  and  fourth  assignments 
concern  rulings  as  to  the  admissibility  of 
testimony,  and  the  third  complains  of  the 
action  of  the  court  maintaining  the  plea  of 
prescription  of  one  year.  As  these  assign- 
ments cannot  be  disposed  of  without,  in 
some  respect,  appreciating  the  merits,  we 
temporarily  forego  considering  them. 

The  remaining  assignments,  that  is,  the 
first  and  second,  are  as  follows: 

"First,  the  court  erred  in  finding  as  mat- 
ter of  law  that  in  Porto  Rico  there  was  no 
rule  of  law  preventing  a  debtor,  even  though 
insolvent,  from  preferring  one  creditor  over 
others,  with  absolute  intent  to  hinder,  de- 
lay, or  even  defeat  the  just  claims  of  said 
others. 

''Second,  the  court  erred  in  finding  as 
matter  of  law,  from  the  facts  found,  that 
the  above  rule  of  law  was  applicable,  and  in 
not  finding  as  matter  of  law  that  tlie  ap- 
plicable rule  was  that  a  debtor  could  not 
transfer  his  property  without  any  consider- 
ation, for  the  purpose  of  delaying  or  de- 
feating the  just  claims  of  his  creditors." 

It  is  apparent  that  these  propositions  as- 
sert that  a  twofold  error  was  committed: 
first,  in  not  applying  to  the  facts  as  found 
the  legal  principle  rightfully  applicable; 
and,  second,  by  erroneously  stating  the  law 
in  the  irrelevant  proposition  which  was  mis- 
takenly applied  in  deciding  the  cause.  Tlie 
first  contention  rests  upon  the  theory  that 
the  facts  found  established  that  the  convey- 
ance and  mortgages  which  the  bill  assailed 
were  mere  fraudulent  simulations,  and  upon 
this  assumption  insists  that  the  case  should 
have  been  controlled  by  the  law  applicable 
to  that  state  of  fact,  instead  of  being  gov- 
erned, as  it  was,  by  considering  how  far,  as 
a  matter  of  law,  a  debtor,  being  insolvent, 
50]  had  a  right,  through  a  real  and  *l>ona 
fide  transaction,  to  prefer  one  or  more  of  his 
creditors.  But  when  the  findings  of  facts 
are  considered,  it  is  manifest  that  the  prem- 
ise upon  which  the  proposition  rests  is  a 
false  one,  since  it  cannot  be  indulged  in 
without  disregarding  the  findings.  We  say 
this  is  manifest,  because  the  third  finding 
of  fact,  which  we  have  already  quoted,  ex- 
pressly declares  that  the  documentary  evi- 
dence introduced  on  behalf  of  the  complain- 
ants and  the  testimony  of  all  the  witnesses 
did  not  establish  that  the  conveyance  from 
Tornabells  &  Company  to  Aran  y  Lanci, 
and  the  mortgage  made  by  him  to  the  firm 
of  Duran  &  Coll  and  to  Duran  y  Cat,  indi- 
vidually, were  "voluntarily  made  to  hinder 
and  delay  the  complainants  in  the  collec- 
tion of  their  debts."  The  error  which  would 
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have  resulted  from  applying  the  doctrine 
applicable  to  a  mere  simulated  transfer  to- 
a  case  where  the  findings  established  that 
simulation  was  not  shown  is  self-evident* 
This  result,  which  necessarily  arises  from  a 
consideration  of  the  mere  text  of  the  third 
finding,  is  also  demonstrated  if  that  find* 
ing  be  contemplated  in  the  light  of  the  is- 
sues which  the  cause  presented  in  connec- 
tion with  the  other  findings  and  all  the 
conclusions  of  law  which  were  deduced  there- 
from and  applied  in  deciding  the  cause. 
The  essential  charge  which  the  complaint 
made  was  the  fraudulent  and  simulated 
character  of  the  conveyance  and  mortgages 
which  were  assailed.  That  issue  was,  there- 
fore, the  controlling  question  to  be  decided. 
Considering  the  findings,  as  we  have  pre- 
viously fully  stated  them,  it  is,  we  tliink, 
clear  that  the  third  finding  was  intended 
by  the  court  as  a  statement  of  its  conclu- 
sion of  fact  as  to  that  controlling  issue,  and 
that  the  first  conclusion  of  law  which  the 
court  stated,  that  is,  the  insufficiency  of  the 
proof  to  justify  recovery  by  the  complain- 
ants, was  intended  as  the  legal  resultant  of 
the  finding  which  had  established  that  there 
had  been  a  failure  to  prove  the  charge  of 
simulation. 

We  think  it  is  also  clear  that  the  second 
proposition  of  law  which  the  court  an- 
nounced, that  is,  the  right  of  a  debtor  un- 
der the  Porto  Rico  law,  although  insolvent, 
to  give  a  •preference,  in  no  way  detract-  [60 
cd  from  or  modified  the  previous  finding  and 
conclusion  as  to  the  absence  of  proof  of 
simulation  or  purpose  to  hinder  and  delay 
creditors  in  the  conveyance  from  Torna- 
bells k  Company  to  Aran  y  Lanci  and  the 
Duran  y  Cat  and  the  Duran  &  Coll  mort- 
gage, but  was  solely  intended  as  responsive 
to  the  findings  in  other  respects.  That  is 
to  say,  we  think  the  second  finding  of  law 
was  responsive  to  the  facts  found  in  the 
paragraphs  other  than  number  three,  witich 
tended  to  establish  that,  even  although  the 
sale  from  Tornabells  &,  Company  to  Aran  y 
Lanci  was  not  simulated,  and  not  intended 
to  hinder  and  delay  creditors,  nevertheless 
Aran  y  Lanci  had  discharged  a  portion  of 
the  credit  price  which  he  had  agreed  to  pay 
by  making  payments  to  third  persons,  cred- 
itors of  the  firm  of  Tornabells  &  Company, 
in  extinguishment  of  the  indebtedness  of 
the  firm  to  such  creditors,  and  thus,  to  the 
extent  of  such  payments,  preferring  the  cred- 
itors paid  out  of  the  price  due  to  Torna- 
bells &  Company  as  the  result  of  the  sale. 

Indeed,  unless  the  appreciation  which  we 
have  just  made  of  the  findings  and  the  con- 
clusions of  law  deduced  therefrom  be  cor- 
rect, it  would  cause  the  findings  of  fact  to 
be  absolutely  silent  on  the  issue  of  simula- 
tion, although  that  issue  was  the  control* 
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ling  one  in  the  cause, — an  issue,  indeed,  so 
essential  that  it  is  impossible  to  conceive 
that  the  cause  could  have  been  disposed  of 
on  its  merits  without  a  finding  on  the  sub- 
ject. But  if  the  findings  could  be  thus  en- 
visaged, the  inquiry  would  be  at  once  sug- 
gested whether  they  were  not  so  manifestly 
irresponsive  to  the  case  as  made  by  the 
pleadings  and  to  the  facts  necessarily  in- 
volved in  the  decision  rendered  as  to  cause 
them  to  be  no  findings  at  all,  and  therefore 
to  require  at  our  hands  an  aflirniance  of 
the  judgment  because  of  the  substantial  ab- 
sence of  any  finding  to  enable  us  to  review. 
Gray  v.  Howe,  108  U.  S.  12,  27  L.  ed.  034, 
1  Sup.  Ct.  Rep.  130.  Concerning  this  sug- 
gestion, however,  we  express  no  opinion, 
since  we  do  not  consider  that  the  findings 
arc  of  the  unsubstantial  and  irrelevant 
character  which  would  result  from  attrib- 
utin*r  to  them  the  construction  contended 
for  by  the  appellants. 

61]  'Our  conclusion  that  the  findings  of 
fact  exclude  the  contention,  concerning  the 
simulated  character  of  the  assailed  contracts 
renders  it  unnecessary  to  review  the  au- 
thorities cited  in  argument  to  establish  the 
pro])csition,  which  is  not  challenged,  that, 
under  the  la»v  of  Porto  Rico,  creditors  pos- 
sess the  right  to  set  aside  mere  fraudulent 
and  simulated  contracts  or  conveyances 
made  by  their  debtor  to  or  in  favor  of  an 
interposed  person,  in  order  to  place  the 
property  of  the  debtor  apparently  in  the 
name  or  under  the  control  of  such  person 
for  the  purpose  of  defeating  creditors. 

The  substantial  foundation  upon  which 
the  cause  was  based,  that  is,  the  issue  as  to 
the  simulation  of  the  conveyance  to  Aran  v 
Lanci  and  the  mortgage  to  Duran  y  Cat 
and  the  linn  of  Duran  &  Coll  being  dis- 
posed of.  till'  rtMiiaiiiiiig  contentions  are  free, 
from  dilliciilty.  We  say  this  because,  al- 
though it  is  i'lahoratoly  insisted  that,  put- 
ting tlie  question  of  simulation  out  of  view, 
thi'  court  was  wn»ng  in  its  second  legal  con- 
clusion to  the  ellVet  that  the  law  of  Porto 
Rico  did  not  avoid  a  real  and  otherwise 
valid  contract  men^lv  because  its  result  was 
to  prefer  one  or  more  creditors  of  the  debt- 
or making  the  contract,  we  think  such  con- 
tention is  shown  by  the  record  to  be  an 
afterthought,  or,  if  not,  is  unsupported  by 
the  provisions  of  law  which  are  cited  to 
maintain  it.  An  afterthought  because  the 
entire  theory  of  the  bill  was  opposed  to  the 
conception  that  the  assailed  transactions 
merely  embodied  preferences  giving  rise  to 
a  revocatory  action,  that  is,  merely  to  have 
an  otherwise  valid  contract  revoked.  In- 
deed, it  is  difficult  to  imagine  that  the  ac- 
tion in  any  aspect  was  considered  as  but 
revocatory  in  character,  when  it  is  borne  in 
mind  that  although  the  mortgage  in  favor 
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of  Duran  y  Cat  covered  fifteen  pieces  of 
real  estate  securing  130,000  pesos,  he  was 
not  served  with  process,  and  after  his  death, 
on  motion  of  the  complainants,  the  cause 
was  dismissed  us  to  his  heirs,  upon  the  the- 
ory that  they  had  no  interest  in  the  result. 
We  say  that  the  contention  as  to  preference, 
if  not  an  afterthought,  is  unsupported  by 
the  provisions  of  law  relied  upon,  'since  [62 
those  which  are  referred  to  plainly  relate 
to  cases  of  simulation,  and,  even  if  applica- 
l)Ie  to  a  question  of  preference,  tend  to  sup- 
port the  view  stated  by  the  court  in  its  sec- 
ond conclusion  of  law.  For  instance,  the 
military  order  of  March  5,  1899,  deals  with 
simulated  transfers,  and,  when  its  context 
is  considered,  we  think  also  concerns  alone 
sales  made  seemingly  for  cash,  and  there- 
fore, for  a  twofold  reason,  is  inapposite  to 
the  question  of  mere  preference  arising  from 
a  contract  for  a  legal  consideration,  al- 
though not  immediately  payable  in  cash. 
So,  also,  the  general  provisions  of  article 
1101  of  the  Civil  Code,  providing  that  those 
who  fraudulently  neglect  to  fullil  their  obli- 
gations are  liable  in  damages;  those  of  ar- 
ticle 1275,  declaring  that  contracts  without 
a  consideration,  or  with  illicit  considera- 
tion, can  have  no  legal  elToct;  ami  the 
terms  of  article  1270,  providing  that  the 
statement  of  a  false  consideration  in  con- 
tracts shall  render  them  void,  unless  it  be 
))roveii  that  they  were  based  on  another  and 
licit  consideration, — may  be  put  out  of  view, 
since  they  simply  announ«N;  undisputed  prop- 
ositions of  law  which  are  not  involved  in 
the  case  before  us,  and  which  arc  not  dis- 
puted by  anyone.  And  a  like  reaMiii  is 
also  adequate  to  dispose  of  the  contention 
based  upon  the  third  paragraph  of  article 
1291  of  the  Civil  Code,  which  embraces  in 
the  enumeration  of  contracts  which  may  be 
rescinded,  **those  executed  in  fraud  of  cred- 
itors, when  the  latter  cannot  recover  in  any 
other  manner  what  is  due  them."  We  say 
this,  since  this  provision  clearly  limits  the 
right  of  the  creditor  to  rescind  to  cafl(*s 
where  he  cannot  otherwise  recover  his  debt 
without  resorting  to  an  action  for  rescis- 
sion, and  even  in  such  case,  only  confers 
such  right  where  the  contract  sought  to  be 
rescinded  is  one  which  is  in  fraud  of  bit 
rights.  To  contend,  as  is  in  effect  done  in 
the  argument  at  bar,  that  the  article  gives 
to  a  creditor  a  right  to  sue  to  rescind  any 
contract  made  by  his  insolvent  debtor,  sim- 
ply because,  without  rescission,  the  cred- 
itor cannot  otherwise  recover  his  debt,  is  to 
distort  the  clause  by  misconceiving  its  ob- 
vious meaning.  The  power  to  seek  rescis- 
sion being  thus  'limited  to  contracts  [6S 
which  are  in  fraud  of  the  rights  of  the  cred- 
itor, the  question  is,  Did  the  court  below  err 
in  holding  that,  under  the  law  of  Porto  Rioo^ 
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contracts  made  by  an  insolvent  debtor  which 
were  not  fraudulent  simulations,  because 
made  upon  adequate  consideration,  are  not 
■UBceptible  of  being  rescinded  merely  because 
their  execution  operated  a  preference  in  fa* 
Tor  of  a  creditor  f  We  are  cited  to  no  express 
provision  of  the  local  law,  or  referred  to 
any  decision  so  interpreting  that  law,  and 
we  think  an  analysis  of  the  provisions  of 
the  local  law  relied  upon  for  the  purpose 
of  inferentially  showing  that  the  court  be- 
low erred,  clearly  not  only  does  not  support, 
but  refutes  the  contention  we  are  consider- 
ing. Thus,  the  provision  expressly  author- 
izing the  riglit  to  rescind  payments  made 
by  an  insolvent  debtor  on  account  of  obliga- 
tions which,  at  the  time  of  making  the  pay- 
ments, the  debtor  could  not  be  compelled  to 
make  (Civil  Code,  art.  1202),  plainly  im- 
port the  validity  of  such  a  payment  under 
other  circumstances.  So,  also,  the  provi- 
sion creating  a  presumption  of  fraud  as  to 
alienations  for  valuable  consideration,  made 
by  an  insolvent  debtor  against  whom  a  con- 
demnatory judgment  has  been  rendered  or  a 
writ  of  seizure  of  property  has  been  issued 
(Civil  Code,  art.  1297),  also  gives  rise  to 
the  inference  tliat  where  these  circumstances 
do  not  exist  the  contrary  rule  would  apply. 
And  the  inferences  which  are  deducible  from 
the  toxt  of  the  Code  are  cojjpntly  fortified  by 
a  connidcrntion  of  the  mortgage  law.  Thus, 
while  the  law  contains  an  enumeration  of 
ilie  suits  which  may  be  brought  for  the  re- 
scission of  conveyances  made  for  the  pur- 
pose o*  defrauding  creditors,  and  includes 
those  made  without  consideration  wlien  the 
third  person  was  a  party  to  the  fraud 
(mortgage  law,  arts.  30  and  37),  it  does 
not  mention  the  case  of  a  mere  preference 
resulting  from  a  contract  made  fur  an  oth- 
erwise valuable  consideration.  So,  also,  in 
article  39,  the  conveyance  without  consid- 
eration to  defraud  creditors  is  expressly 
limited  to  those  where  "there  was  no  price 
or  its  onnivalent,  or  any  pre-existing  ohli- 
64]  ^ntlon  wh'ch  had  fallen  'due," — an  af- 
firmative proliihition  which  would  seem  nec- 
essarily to  exclude  a  ripht  to  rescind  a  con- 
tract because  of  mere  preference,  where 
there  was  a  price  or  its  equivalent,  or  where 
the  consideration  was  a  pre-existing  obli- 
gation which  had  fallen  due. 

The  forecfoing  considerations  cause  it  to 
be  unnecessary  to  pass  on  the  error  which 
it  is  alleged  was  committed  in  maintaining 
the  plea  of  prescription  of  one  year.  It  re- 
mains, therefore,  only  to  dispose  of  the  er- 
rors based  upon  the  action  of  the  court  in 
disposing  of  objections  to  testimony.  They 
relate  to  two  subjects;  the  first,  to  objec- 
tions made  to  the  admissibility  of  the  tes- 
timony of  Mr.  Cornwell,  one  of  the  attor- 
neys of  .record  of  the  complainants,  con- 
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cerning  statements  made  to  him  by  mem* 
hers  of  the  firm  of  Tomabells  &  Company 
in  reference  to  their  intention  to  dispose 
of  or  mortgage  their  property,  and  the  oth- 
er, to  the  testimony  of  the  same  witness 
concerning  statements  made  to  him  by  the 
widow  of  Tornabells  after  the  death  of  her 
husband,  and  during  the  pendency  of  the 
cause,  as  to  alleged  conversations  had  by 
her  with  her  husband,  tending  to  show  sim- 
ulation of  the  contracts  which  were  as* 
sailed.  To  pass  upon  the  contentions  on 
these  subjects,  a  statement  of  what  trans- 
pired at  the  time  the  evidence  in  question 
was  proffered,  and  of  the  action  of  the 
court  thereon,  is  essential.  While  testimony 
was  being  taken  in  open  court,  Mr.  Corn- 
well,  one  of  the  attorneys  for  the  com- 
plainants, was  offered  as  a  witness  on  their 
behalf.  It  developing  at  once  from  the 
questions  put  to  him  that  the  purpose  was 
to  draw  from  the  witness  statements  made 
to  him  by  the  memoers  of  the  firm  of  Tor- 
nabells &,  Company  shortly  before  the  as- 
sailed conveyance  and  mortgage  were  exe- 
cuted, objection  was  made  that  such  state- 
ments were  incompetent,  because,  at  the 
time  they  were  made,  Cornwell  was  the  at- 
torney for  the  firm  and  its  members,  and 
therefore  the  statements  were  not  admissi- 
ble, because  privileged  communications. 
Thereupon  the  examining  counsel,  while  not 
denying  that,  at  the  time  the  statements 
were  made,  the  relation  of  attorney  and 
client  existed,  insisted  that  the  *state-  [AS 
ments  were  admissible,  because  their  charac- 
ter was  such  as  to  cause  them  to  be  outside 
of  the  privilege.  The  court  declannjr  that  it 
would  reserve  its  ruling  on  the  objection 
until  it  had  an  opportunity  to  examine  the 
subject  during  the  noon  recess,  the  exam- 
ination of  the  witness  proceeded  for  the 
purpose  of  showing  his  professional  rela- 
tion to  the  firm  of  Tornabells  &  Company 
at  the  time  of  the  makins^  of  the  statements. 
When  the  court  convened  after  the  recess, 
the  subject  of  the  admissibility  of  the  of- 
fered testimony  was  at  once  taken  up.  The 
court  intimating  doubt  on  the  subject,  the 
counsel  making  the  objection  declared  that 
he  had  witnesses  present  by  whom  he  ex- 
pected to  prove  that  Mr.  Cornwell  not  only 
was  the  confidential  lojral  adviser  of  Tor- 
nabells &  Company  at  the  time  the  state- 
ments were  made  to  him  concerning  which 
it  was  desired  to  question  him,  but  that  he 
continued  to  act  for  that  firm  as  their  attor- 
ney after  the  assailed  contracts  were  made 
up  to  the  time  of  the  bringing  of  this  suit. 
Answering  this  statement,  the  counsel  for 
complainants  declared  that  his  position  was 
that  the  offered  proof  was  irrelevant  in 
view  of  the  ruling  in  Dent  v.  Ferijuson,  132 
U.  S.  50,  33  L,  ed.  242,  10  Sup.  Ct.  Rep.  13, 
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to  the  effect  that  the  privilege  did  not  ex- 
tend to  statements  made  by  a  client  to  his 
attorney,  of  the  intention  of  the  client  to 
commit  a  fraud.  The  court  then  announced 
as  follows:  *'I  am  going  to  permit  Mr. 
Cornwell  to  testify,  reserving  the  right  to 
flee  what  it  is,  giving  to  all  the  counsel  a 
right  to  except."  Upon  this  announcement, 
counsel  for  the  defendants  insisted  upon 
being  permitted  to  call  witnesses  to  estab- 
lish the  existence  of  the  professional  rela- 
tion of  the  witness  with  the  firm,  as  pre- 
viously stated,  and  proceeded  to  do  so. 
After  testimony  had  been  given  and  docu- 
mentary evidence  introduced  without  objec- 
tion, tending  to  show  the  existence  of  the 
relation  of  attorney  and  client  between  the 
witness  and  the  firm  of  Tornabclls  &  Com- 
pany, in  accordance  with  the  previous  dec- 
laration as  to  what  was  proposed  to  be 
proven  on  that  subject,  the  court  inter- 
rupted the  taking  of  the  testimony  as  fol- 
lows : 

66]  •The  court:  It  doesn't  change  the 
court's  mind  as  to  admitting  the  testimony 
in  the  way  it  intimates.    It  will  let  it  in. 

Mr.  Dexter:  I  desire  to  except  against 
that  ruling. 

The  court:  Give  an  exception  to  all  coun- 
sel that  wish  it. 

^fr.  Dexter:  I  want  my  objection  to 
clearly  appear:  (1)  It  is  incompetent  be- 
cause of  the  relation  of  attorney  and  cli- 
ent; (2)  it  is  incompetent  under  the  United 
States  statute;  and  (3)  because  of  the  par- 
ty being  dead. 

Mr.  Boerman:  I  want  an  exception  to 
every  question  given. 

The  witness  Cornwell  was  then  recalled 
and  was  fully  examined  and  cross-exam- 
ined, not  only  in  regard  to  the  allr.^ed  state- 
ments, but  as  to  his  professional  relations 
with  the  firm  of  Tornabells  &  Company  when 
the  statements  as  to  which  he  testified  were 
made,  and  thereafter  up  to  or  nearly  about 
the  time  of  the  bringing  of  this  suit. 

Beyond  question,  the  testimony  estab- 
lished that  the  witness  had  been  the  confi- 
dential legal  adviser  of  the  firm  of  Torna- 
bells &,  Company  up  to  and  at  the  time  when 
the  statements  as  to  which  he  testified  were 
made.  Without  reproducing  the  testimony 
as  to  the  statements,  we  think  it  suflfices  to 
say  that,  on  the  examination  in  chief  of  the 
witness,  he  repeated  a  conversation  liad 
with  both  members  of  Tornabells  &  Com- 
pany a  short  while  before  the  making  of 
the  conveyance  to  Aran  y  Lanci  and  the 
mortgage  by  the  latter  of  the  property, 
which  conversation  was  occasioned  by  the 
fact  that  the  members  of  the  firm  called 
upon  the  witness  as  their  legal  adviser, 
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either  to  consult  him  or  to  state  to  him  the 
purpose  of  the  firm  to  convey  or  mortgage 
its  property,  and  that  the  witness,  on  hi« 
examination,  stated  that  be  construed  the 
statements  made  to  him  by  his  clients 
unfolding  a  purpose  on  their  part  to 
a  simulated  transfer  of  their  property   to 
defraud   their   creditors,   and   that  he,   the 
witness,    declared    he    could    not    represent 
them  in  the  matter  or  have  anything  to  do 
with  it.     The  second  statement  testified  to 
a  conversation  had  with  Doitteau,  one  of  the 
members  of  the  firm,  after  *the  assailed  [67 
conveyance  and  mortgage  had  been  put  upon 
the    record,    which   the   witness   considered 
was  an  admission  by  Doitteau  of  the  fraud 
and  an  explanation  on  the  ground  that  he 
consented  to  it  because  of  the  influence  of 
his   partner,   TDrnabells.     It   is   also   true, 
however,  that  the  statements  made  by  the 
witness  on  cross-examination  tended  to  qual- 
ify the  impression  as  to   the  conversation 
resulting  from  his  statements  in  chief,  and 
to  indicate  that  the  purpose  of  the  mem- 
bers of  the  firm,  as  disclosed  by  them  in  the 
conversation,   was  either   to   sell   or   mort- 
gage their  property  in  order  to  raise  money 
to  apply  to  their  debts,  and  that  the  wit- 
ness thought  that  this  purpose  was  illegal, 
because    it    was    intended    with    the    funds 
which  might  be  raised  to  prefer  particular 
creditors.     It  was  established  that,  at  the 
time  of  the  first  conversation,  the  witness, 
although  the  attorney  of  the  firm,  had  to 
its  knowledge  the  claim  of  one  of  its  cred- 
itors in   his   hands  professionally.     It   was 
also    stated    that    after    the    conversations 
above    referred    to,    and    after    the   witness 
had  knowledge  of  the  existence  of  the  as- 
sailed conveyance  and  mortgage,  ho  contin- 
ued both  to  have  personal  and  professional 
relations  with  the  firm.    He  bnuight  a  num- 
ber of  suits  in  its  behalf  during  the    two 
years  which  elapsed  between  the  mnkinj;^  of 
the  assailed  conveyance  and  mortgages  and 
the  bringing  of  this  suit.    In  fact,  the  claim 
which    was   in   the   witness's   hands   at   tlie 
time  of  the  conversation  with  the  members 
of    the    firm    was    some    time    afterwards 
merged  to  judgment  by  a  confession  by  the 
members  of  the  firm,  which  was  written  in 
the  ofiice  of  tV.e  witness  by  one  of  his  asso- 
ciates.    Precisely  when  the  witness  became 
the  counsel   for  all   the  complainants   does 
not  exactly  appear,  but  certain  is  it  that 
he  stated  in  his  testimony  that  he  was  to 
receive   a  large   contingent  fee,   amounting 
in  several  of  the  cases  to  50  per  cent  of  the 
amount  recovered.    The  case,  as  we  have  at 
the  outset  said,  was  decided  some  months 
after  its  submission,  and  six  months  there- 
after  the  statement  of  facts  to  which  we 
have    referred,   accompanied    with    extracts 
from  the  evidence,  was  'certified  by  the  [68 
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court.  After  reproducing  in  the  statement 
the  extracts  from  the  testimony^  the  court 
said: 

"As  appears  from  the  above,  the  court 
tentatively  allowed  the  foregoing  evidence 
of  said  witness  Cornwell  to  be  admitted, 
but  subsequently,  upon  the  consideration  of 
the  testimony  as  a  whole,  and  upon  making 
its  findings  of  fact  and  law,  and  rendering 
its  decision  herein,  the  court  did  determine 
and  rule  that  the  defendants'  objections  to 
the  testimony  of  said  ^vitness  Cornwell,  in 
so  far  as  same  related  to  conversations  be- 
tween said  witness  and  Joaquin  Tornabells, 
Carlos  Doitteau,  and  Luis  Aran,  should  be 
sustained  and  said  testimony  excluded,  be- 
cause the  plan  outlined  by  said  Tornabells 
during  said  conversation  did  not  constitute 
a  fraud  upon  creditors  under  the  laws  of 
Porto  Rico  at  that  time  in  force,  hence,  the 
privilege  existing  as  to  confidential  commu- 
nicutions  between  attorney  and  client  was 
applicable  thereto;  and  further,  because 
such  testimony  involved  admissions  of  a 
dead  man  against  the  interests  of  his  own 
heirs,  who  are  parties  to  the  suit." 

It  is  upon  this  statement  that  the  con- 
tention is  bpi»*»d  that  the  court  illegally  re- 
jected the  testimony  of  the  witness  Corn- 
well.  But,  when  the  statement  is  accu- 
rately considered,  it  appears  that,  instead 
of  rejecting  the  testimony,  the  court  weighed 
and  considered  it,  and  hut  declared  that  on 
its  face  it  did  not  tend  to  establish  a  fraud 
within  the  meaning  of  the  Porto  Rico  law, 
and  hence,  that  the  statements  were  privi- 
leged. As  the  fraud  on  the  part  of  the 
firm  of  Tornabells  &  Company  which  was 
charged  in  the  bill,  and  the  fraud  which 
it  was  insisted  was  demonstrated  by  the 
statements  made  to  the  witness,  were  in 
substance  one  and  the  same,  it  necessarily 
follows  that  the  finding  of  the  court,  that 
the  statements  testified  to  did  not  tend  to 
show  the  fraud  which  it  was  asserted  they 
did  show,  was  but  an  expression  of  the  con- 
clusion of  the  court  upon  the  facts  involved 
in  the  merits  of  the  controversy,  and  there- 
fore is  embraced  in  its  finding  of  fact,  which 
we  may  not  review.  If,  however,  we  could 
otherwise  consider  the  action  of  the  court, 
we  are  constrained  to  say,  upon  an  exam- 
69]  ination  of  the  •testimony  of  the  witness, 
made  part  of  the  certificate,  that  we  think 
the  court  was  right  in  concluding  that  the 
testimony  did  not  establish  a  sufficient  foun- 
dation to  relieve  the  witness  from  the  ob- 
ligation resting  upon  him  as  the  result  of 
his   professional    relations. 

The  error  which  it  is  insisted  the  court 
committed  as  to  the  statements  of  the  wid- 
ow of  Tornabells  need  only  be  briefly  no- 
ticed. In  the  course  of  his  examination, 
the  witness  Cornwell  was  asked  concerning 
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statements  made  to  him  by  Mrs.  Tornabells 
of  conversations  which  she  stated  she  had 
with  her  husband,  tending  to  show  that  the 
assailed  contracts  were  simulated,  the  state- 
ments to  the  witness  having  been  made  after 
the  death  of  Mr.  Tornabells.  In  reference 
to  the  motives  which  induced  Mrs.  Torna- 
bells to  make  to  him  the  statements  about 
which  the  witness  was  asked,  he  said  that 
she  represented  herself  to  be  in  great  pe- 
cuniary distress,  and  was  desirous  of  as- 
certaining whether  she  and  her  children 
could  not  in  some  way  be  benefited  if  the 
pending  suit  assailing  the  conveyance  and 
mortgage  of  the  property  was  successful. 
Indeed,  on  cross-examination,  the  witness 
said: 

Q.  Is  it  a  fact,  Mr.  Cornwell,  that  a  con- 
tract was  made  between  your  firm  and  this 
woman  to  give  her  either  money  or  prop- 
erty? 

A.  If  it  was,  it  was  made  afterwards  by 
Judge  Petti ngi  11  and  Mr.  Norton. 

Q.  I  am  asking  you  if  it  was. 

A.  I  don't  know.  I  am  out  at  the  mill 
the  most  of  the  time. 

On  objection  being  made  to  the  witness 
testifying  to  the  statements  of  ^frs.  Torna- 
bells as  to  the  conversations  with  her  de- 
ceased husband,  the  court  declared  that  the 
objection  would  be  overruled  pro  forma, 
with  a  right  to  sustain  it  later,  and  gave 
counsel  for  tlie  defendants  an  exception. 
Thereupon  the  counsel  for  the  complainants 
declared  as  follows: 

**I  want  to  get  on  the  record  that  it  is 
not  claimed  by  the  complainants  that  this 
statement,  whatever  itmay  be,  made  'by  [70 
the  widow  of  Tornabells  as  a  defendant  in 
this  case,  binds  any  defendant  or  is  admis- 
sible  against  any  defendant  except  herself 
and  the  minor  children  whom  she  repre- 
sents.'* 

After  this  declaration,  the  witness  testi- 
fied as  to  the  statements  made  to  him  by 
Mrs.  Tornahells  concerning  conversations 
with  her  husband,  the  substance  of  which 
tended  to  show  that  the  assailed  contracts 
were  fraudulent  simulations.  Although  the 
testimony  was  thus  in  the  case  when  it  was 
submitted  to  the  court  for  decision,  in  its 
certificate  appended  to  the  statement  of 
facts  to  which  wc  have  already  referred, 
the  court  said  that,  in  disposing  of  the 
case,  it,  in  effect,  concluded  that  the  state- 
ments by  Mrs.  Tornabells  as  to  the  conversa- 
tions with  her  husband  were  inadmissible, 
because  thev  were  hearsav,  Mrs.  Tornabells 
not  having  been  called  as  a  witness,  and  be- 
cause, in  any  «vent,  it  was  incompetent  to 
establish  the  want  of  good  faith  in  written 
contracts  made  by  a  deceased  person  by  re- 
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peating  conversatioDB  had  with  him  during 
his  lifetime.  Conceding  that  the  action  of 
the  court  can  be  construed  as  indicating 
that  it  rejected  the  testimony  instead  of 
simply  weighing  it,  and  found  it  insuffi- 
cient to  prove  the  alleged  fraud,  we  think 
it  suffices  to  say,  without  further  elabora- 
tion, that  the  reasons  stated  by  the  court 
are,  on  their  face,  adequate  to  sustain  its  con- 
clusion. Besides,  as  the  testimony  of  the  wit- 
ness Cornwell  concerning  the  statements 
made  by  the  widow  Tornabells  was  offered 
only  as  agofinst  her  and  her  children,  and 
not  against  the  other  defendants,  it  clearly 
results  that  no  prejudicial  error  could  in 
any  event  have  resulted  from  the  ruling, 
even  on  the  hypothesis  that  the  administra- 
trix WAS  competent,  by  a  mere  admission, 
to  injuriously  affect  the  estate  of  her  minor 
children,  which  the  court  made,  in  view  of 
its  finding  as  to  the  rights  of  the  other  de- 
fendants. 
Affirmed. 


71]  M.  W.  FRELLSEN  &  COMPANY,  a 
Partnership  Composed  of  Joseph  W.  Frell- 
scn  and  James  D.  Hill,  Plffs.  in  Err., 

V. 

A.  W.  CRANDELL,  Register  of  the  State 
Land  Office,  et  al. 

(See  S.  C.  Reporter's  ed.  71-79.) 

Public  lands  ^  avoidance  of  patent  ^ 
who  may  object. 

Patents  from  a  state  for  its  public  lands, 
sijriicd  by  the  proper  officers,  and  in  due 
form  to  convey  the  title  of  the  state  to  tho 
patentees,  are  not  subjects  of  individual 
attack  as  improperly  issued  becau'^c  the 
land  scrip  accepted  by  the  state  in  lieu  of 
the  purchase  price  was  not  leirally  receiv- 
able for  the  lands  in  question,  but  such 
patents  can  be  set  aside  only  in  judicial 
proceedings  instituted  on  behalf  of  the 
slate. 
[For    other   cnsps.    nee    Public    Lands,    lllS- 

1121,   In    Digest   Sup.   Ct.   1008.] 

[No.  120.] 

Argued  March  7,  8,  1010.     Decided  April 

4,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  for  the  Parish  of  East  P.aton  Rouge, 
in  that  state,  refusing  an  injunction  to  re- 
strain the  state  officers  from  confinuinj»  the 
rights  of  holders  and  owners  of  i)atcnts  and 
certificates  of  entry  issued  for  scrip  not 
legally  receivable  in  payment  therefor.  Af- 
firmed. 

See  same  case  below,  120  La.  712,  45  So. 
558. 
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Statement  by  Mr.  Chief  Justice  Fuller: 
Congress,  by  an  act  entitled,  "An  Act  to 
Aid  the  State  of  Louisiana  in  Draining  tha 
Swamp  Lands  Therein,"  approved  March  2» 
1840  (9  Stat,  at  L.  352,  chap.  87),  granted 
to  that  state  "the  whole  of  those  swamp  and 
overflowed  lands"  in  her  borders,  "which 
may  be  or  are  found  unfit  for  cultivation." 
See  also  9  Stat  at  L.  510,  chap.  84.  In  1880, 
the  general  assembly  of  the  state  of  Louisi- 
ana,  by  an  act  known  as  "act  23  of  1880," 
approved  March  8,  1880  (La.  Laws  1880,  p^ 
25),  authorized  the  governor  of  the  state  to 
institute  proceedings  to  recover  all  of  those 
lands  not  already  conveyed  to  the  state, 
or,  if  improperly  failed  to  be  conveyed, 
their  value  in  money  or  government  scrip, 
"provided,  that  the  state  sliall  *incur  [72 
no  cost  or  expense  in  the  prosecution  of  the 
said  claims  other  than  an  allowance  to  be 
made  by  the  governor  out  of  the  lands,  mon- 
ey, or  scrip  that  may  be  recovered."  On 
March  20,  1880,  the  governor  made  a  con- 
tract with  John  McEncry  to  recover  from 
the  United  States  the  unconveyed  balance 
of  the  lands,  or  their  value  in  money  or 
scrip,  and  agreed  to  pay  him  "50  per 
centum  of  the  lands,  money,  or  scrip 
recovered,  to  be  paid  as  provided  in 
said  act  23."  It  also  provided:  "Where 
lands  in  kind  are  recovered,  the  conii>eiisa- 
tion,  as  aforesaid,  of  the  said  McEnery,  shall 
be  represented  in  scrip  or  certilicatos,  to  be 
issued  bv  the  rejrister  of  the  land  ollicc  of  the 
state,  and  locatable  upon  any  lands  owned 
by  the  state."  A  large  amount  of  lands 
were  recovered,  and  the  register  of  the  state 
land  office  issued  to  John  McEnery  certifi- 
cates in  terms  made  locatable  upon  any  va- 
cant land  granted  to  the  state  by  the  act 
of  Congress  heretofore  referred  to.  These 
certificates  were  sold  and  assigned  by  Mc- 
Enery, and  his  assignees  located  them  U]>on 
public  lands,  some  of  which  had  not  been  re- 
covered by  MeEnery  under  his  contract.  To 
some  of  the  as^jji-nees  patents  were  there- 
after issued,  while  others  held  simply  certifi- 
cates of  location.  By  act  IOC  of  1S8S  (La. 
Laws  1888,  p.  171),  act  23  of  1830  was  re- 
pealed, and  by  §  2  of  the  repealing  act  it 
was  provided  "that  the  act  or  agreement 
made  between  Louis  A.  Wiltz,  governor  of 
the  state,  and  John  ^fcEnery,  made  March 
20,  1880,  pur])ortinjr  to  be  under  the  au- 
thority of  paid  act  Xo.  23,  is  hereby  abro- 
gated and  terminated."  Tliis  rcfiealing  act 
took  elTect  January  1,  1880.  By  act  No. 
125,  approved  July  8,  1002  (La.  Laws  1002, 
p.  200),  it  was  provided  that  the  swamp 
and  overflowed  lands  donated  by  Congress  to 
the  state  should  l)e  subject  to  entry  and  sale 
at  the  rate  of  .$1.50  per  acre.  On  July  7, 
1000,  tlie  legislature  passed  act  No.  85  of 
lOOli    (La.   Lawb   1000,   p.   141),   declaring 
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''that  present  holders  and  owners  of  patents 
for  public  lands,  issued  by  the  state  of  Louis- 
iana, their  heirs,  assignees,  or  transferees, 
shall  be  confirmed  as  applicants  for  said 
lands,  from  the  date  of  the  issuance  of  said 
7S]  patents,  where  the  said  patents  *were 
not  paid  for  in  money,  but  were  paid  for 
by  certificates  or  warrants  for  scrip,  which 
were  not  legally  receivable  in  payment  for 
such  patents,  and  authorizing  such  present 
holders  and  owners,  their  heirs,  assignees, 
or  transferees,  of  said  patents,  to  validate 
and  perfect  their  title  to  the  lands  covered 
by  said  patents,  or  to  any  part  or  subdivi- 
sion of  such  lands,  within  one  year  from 
date  of  passage  of  this  act,  by  paying  there- 
for, in  cash,  the  price  of  $1.60  per  acre." 
The  act  further  provided  that  upon  payment 
of  such  amount  **the  said  patents  shall  be 
valid  and  legal  for  all  purposes,  as  if  pay- 
ment therefor  had  been  made  in  cash  at  the 
date  of  tlieir   issuance." 

Petitioners,  claiming  that  the  location  of 
thc:4C  certificates  upon  lands  not  recovered 
by  McEnery,  and  the  issuance  of  patents 
therefor,  were  illegal,  tendered  on  March  28, 
1905,  to  the  proper  ofliccrs,  $1.60  per  acre 
for  a  large  body  of  lands  which  were  cov- 
ered by  these  certificates  and  patents.  They 
demanded  that  warrants  should  be  issued  to 
them  for  the  lands,  which  was  refused.  On 
July  11,  190G,  they  filed  their  petition  in 
the  twenty-second  judicial  district  court  for 
the  parish  of  East  Baton  Roujrc,  state  of 
J.nuisiana,  averrinjj  that  tliey  were  the  first 
and  only  applicants  for  said  lands  under  the 
provisions  of  said  act  No.  125  of  1902,  or  of 
any  other  law  of  the  state  since  the  date 
of  the  issuance  of  said  illegal  certificates 
and  patents,  and  that,  by  making  the  lc<ral 
tender,  tlicy  became  vested  with  the  right 
to  acquire  said  lands. 

The  district  court  sustained  the  exception 
of  no  cause  of  action,  and  entered  judgment 
dismissing  the  suit.  Tliis  judgment  was  af- 
firmed by  the  supreme  court  of  the  state 
(120  La.  712,  45  So.  558),  and  from  that 
court  was  brought  here  on  writ  of  error. 

Mr.  P.  M.  Milner  argued  the  cause,  and, 
with  Mr.  H.  G.  Morgan,  filed  a  brief  for 
plaintiffs  in  error: 

A  patent  null  and  void  on  its  face  does 
not  segregate  the  land  from  the  public  do- 
main. 

St.  Louis  Smelting  &.  Ref.  Co.  v.  Kemp, 
104  U.  S.  645,  26  L.  ed.  878;  Doolan  v. 
Carr,  125  U.  S.  625,  31  L.  ed.  847,  8  Sup.  Ct. 
Rep.  1228;  Burfenningv.  Chicago,  St.  P.  M. 
&  O.  R.  Co.  1 63  U.  S.  322,  41  L.  ed.  176,  16 
Sup.  Ct.  Rep.  1018. 
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Messrs.  J.  Blano  Monroe  and  A.  P. 
Pujo  argued  the  cause,  and,  with  Messrs. 
Walter  Guion,  Bernard  Titche,  Leland  H. 
Moss,  Wynne  G.  Rogers,  C.  D.  Moss,  C.  A, 
McCoy,  R.  L.  Knox,  E.  D.  Miller,  Harry  II. 
Hall,  and  Monte  M.  Lemann,  filed  a  brief 
for  defendants  in  error: 

A  patent  to  lands,  issued  by  the  Land  De- 
partment of  the  government,  is,  until  an- 
nulled by  judicial  tribunal,  conclusive 
against  the  government  and  all  claiming 
under  junior  patents  or  titles,  and  only  the 
government,  under  sanction  of  the  proper 
authority,  can  institute  proceedings  to  an- 
nul or  rescind  the  patents.  And  such  pro- 
ceedings must  be  before  judicial  tribunals, 
with  citation  to  patentees  and  assigns. 

United  States  v.  Throckmorton,  98  U.  S. 
70,  26  L.  ed.  96;  McLaughlin  v.  United 
States,  107  U.  S.  526,  27  L.  ed.  621,  2  Sup. 
Ct.  Rep.  862;  Western  P.  R.  Co.  v.  United 
States,  108  U.  S.  510,  27  L.  ed.  806,  2  Sup. 
Ct.  Rep.  802;  United  States  v.  San  Jacinto 
Tin  Co.  125  U.  S.  273,  31  L.  ed.  747,  8  Sup. 
Ct.  Rep.  850;  United  States  v.  Stone,  2 
Wall.  635,  17  L.  ed.  767;  Mowry  v.  Whit- 
ney, 14  Wall.  439,  20  L.  ed.  859;  St.  Louis 
Smelting  &  Ref.  Co.  v.  Kemp,  104  U.  S. 
047,  26  L.  ed.  879;  Emblen  v.  Lincoln  Land 
Co.  184  U.  S.  660,  46  L.  ed.  736,  22  Sup.  Ct. 
Rep.  523. 

Where  the  Land  Department  of  the  gov- 
ernment has  issued  a  patent  or  certificate  of 
patent  to  lands,  no  sub.scquciit  cntryman 
or  ap))lioant  by  his  application  c:in  ;uM|uire 
any  vested  interest  in  or  vested  right  to 
such  land. 

Mc^Iiehael  v.  :Murphy,  197  U.  S.  304.  40 
L.  ed.  7GG,  25  Sup.  Ct.  Rep.  460;  Re  Emb- 
len, IGl  U.  S.  52,  40  L.  ed.  613,  IG  Sup.  Lt. 
Rep.  487;  Emblen  v.  Lincoln  Land  Co.  su- 
pra; State  ex  rel.  Ooodloe  v.  Lanier,  47  La. 
Ann.  5G9,  17  So.  130. 

The  entry  of  public  land  of  the  state  or 
United  States,  whether  legal  or  illegal,  seg- 
regates it  from  the  public  domain,  appro- 
priates it  to  private  use,  and  withdraws  it 
from  public  entry  or  acquisition  until  the 
prior  entry  is  ofiicially  canceled  or  removed. 

James  v.  Germania  Iron  Co.  46  C.  C.  A. 
476,  107  Fed.  603;  Stimson  Land  Co.  v. 
Rawson,  G2  Fed.  420;  8  Words  &  Phrases, 
7308;  Kansas  P.  R.  Co.  v.  Dunmeyer,  113  U. 
S.  629,  28  L.  ed.  1122,  6  Sup.  Ct.  Rep.  566; 
Sioux  City  &  I.  F.  Town  Lot  &  I^ind  Co.  v. 
Grifl'ey,  143  U.  S.  32,  36  L.  ed.  64,  12  Sup. 
Ct.  Rep.  302;  Whitney  v.  Taylor,  158  U.  S. 
85,  39  L.  ed.  90G,  16  Sup. 'ct.  Rep.  796; 
Northern  P.  R.  Co.  v.  Sanders,  16G  U.  S. 
620,  41  L.  ed.  1139,  17  Sup.  Ct.  Rep.  G71 ; 
Northern  P.  R.  Co.  v.  Dc  Laeey,  174  U.  S. 
622,  43  L.  ed.  1111,  19  Sup.  Ct.  Rep.  791. 

Mr.  R.  G.  Plonsaiit  also  argued  the 
cause  for  defendants  in  error. 
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75]  *Mr.  Chief  Justice  Fuller  delivered 
the  opinion  of  the  court,  after  reading  the 
following  memorandum: 

This  opinion,  including  the  preliminary 
statement,  was  prepared  by  our  Brother 
Brewer,  and  had  been  approved  before  his 
lamented  death.  It  was  recirculated  and 
again  agreed  to,  and  is  adopted  as  the  opin- 
ion of  the  court. 

Petitioners  contend  that  by  their  tender 
they  made  a  contract  with  the  state  for  a 
conveyance  of  the  lands  in  controversy;  that 
this  contract  was  broken,  and  that  they 
were  deprived  of  their  rights  thereunder  by 
the  legislation  of  the  state  and  the  action 
of  its  officers  in  pursuance  thereof;  that  thus 
a  Federal  question  arises  under  art.  1,  § 
10,  of  the  Constitution  of  the  United  States, 
which  forbids  a  state  to  pass  a  ''law  im- 
pairing the  obligation  of  contracts."  Their 
argument  is  briefly  this:  The  lands  were 
not  obtained  by  McEnery  under  his  contract 
with  the  state;  the  statute  authorizing  that 
contract  provided  that  his  payment  should 
be  solely  out  of  the  lands  obtained  by  him 
from  the  United  States.  Notwithstanding 
this  limitation,  certificates  were  issued  to 
him  authorizing  location  upon  any  lands  in- 
cluded within  the  grant  of  Congress  by  the 
act  of  1840,  and  they  were  in  fact  located 
upon  the  lands  in  controversy, — lands  which 
were  not  obtained  by  McEnery;  that  this  lo- 
cation, even  when  followed  by  patent,  did  not 
sogregbtc  these  lands  from  the  public  do- 
main of  the  state,  and  thev  remained  there- 
fore  open  to  purcliase  by  anyone  complying 
with  the  statutes;  that  petitioners  were  the 
first  and  only  parties  who  tendered  to  the 
state  the  prescribed  price;  that  thereby  they 
ac<iuired  a  vested  ri^lit  to  a  conveyance 
l*y  the  state  of  the  legal  title. 

But  it  is  not  contended  that  the  patents 
were  not  signed  by  the  proper  officers  and  in 
due  form  to  convey  the  title  of  the  state  to 
the  patentees.  It  is  not  suggested  that  Mc- 
Enery received  any  greater  amount  of  lands 
than  he  was  entitled  to  receive  under  his 
contract,  and  it  does  not  appear  from  the 
76]  'record  that  the  patents,  on  their  face, 
disclosed  any  invalidity  in  the  title  conveyed. 
While  an  examination  of  the  records  would, 
if  the  facts  stated  in  the  petition  are 
true,  show  that  they  were  improperly  issued, 
yet  this  could  be  ascertained  only  by  looking 
beyond  the  face  of  the  patent.  Now,  wheth- 
er the  patents  were  wron<vfully  issued  or 
could  be  set  aside  was  a  matter  to  be  settled 
between  the  state  and  the  patentee.  The 
state  undoubtedly  received  something,  for  the 
acceptance  of  every  McEnery  certificate  re- 
leased the  state  pro  ianto  from  its  obligation 
under  the  contract  to  McEnery.  Whether 
St  should  remain  satisfied  with  that  payment 
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or  not  was  for  the  state  to  determine.  If 
it  were  not  satisfied,  it  could  take  proper 
proceedings  to  set  aside  the  patent,  but  no 
individual  was  authorized  to  act  for  tlw 
state. 

The  rule  in  respect  to  the  administration 
of  the  public  domain  of  the  United  States  is 
well  settled.  In  Doolan  v.  Carr,  125  U.  S. 
G18,  624,  31  L.  ed.  844,  846,  8  Sup.  Ct  Rep. 
1228,  1231,  Mr.  Justice  Miller  said: 

'There  is  no  question  as  to  the  principle 
that  where  the  officers  of  the  government 
have  issued  a  patent  in  due  form  of  law, 
which,  on  its  face,  is  sufficient  to  convey 
the  title  to  the  land  described  in  it,  such 
patent  is  to  be  treated  as  valid  in  actions 
at  law,  as  distinguished  from  suits  in  equity, 
subject,  however,  at  all  times,  to  the  in- 
quiry whether  such  officers  had  the  lawful 
authority  to  make  a  conveyance  of  the  title. 
But  if  those  officers  acted  without  authority, 
if  the  land  which  they  purported  to  convey 
had  never  been  within  their  control,  or  had 
been  withdrawn  from  that  control  at  the 
time  they  undertook  to  exercise  such  au- 
thority, then  their  act  was  void, — void 
for  want  of  power  in  them  to  act  on  the  sub- 
ject-matter of  the  patent,  not  merely  void- 
able; in  which  latter  case,  if  the  circum- 
stances  justified  such  a  decree,  a  direct  pro- 
ceeding, with  proper  averments  and  evi- 
dence, would  be  required  to  establish  that 
it  was  voidable,  and  sliould  therefore  be 
avoided." 

In  Hastings  &  D.  R.  Co.  ▼.  Whitney,  132 
U.  S.  357,  363,  33  L.  ed.  363,  366,  10  Sup 
Ct.  Rep.  112,  114,  Mr.  Justice  I^raar.  who 
had  been  Secretary  of  the  •Interior,  dis-  [77 
cussed  the  question  of  a  homestead  entry, 
and,  after  referring  to  Kansas  P.  R.  Co.  ▼. 
Dunmeyer,  113  U.  S.  629,  28  L.  ed.  1122, 
5  Sup.  Ct.  Rep.  566,  added: 

''Counsel  for  plaintiff  in  error  contends 
that  the  case  just  cited  has  no  application 
to  the  one  we  are  now  considering,  the  dif- 
ference being  that  in  that  case  the  entry  ex- 
isting at  the  time  of  the  location  of  the 
road  was  an  entry  valid  in  all  respects, 
while  the  entry  in  this  case  was  invalid  on 
its  face  and  in  its  inception;  and  that  this 
entry,  having  been  made  by  an  agent  of  the 
applicant,  and  based  upon  an  affidavit  which 
failed  to  show  the  settlement  and  improve- 
ment required  by  law,  was,  on  its  face,  not 
such  a  proceeding  in  the  proper  land  office 
as  could  attach  even  an  inchoate  right  to 
the  land. 

"We  do  not  think  this  contention  can  be 
maintained.  Tnder  the  homestead  law  three 
things  are  needed  to  be  done  in  order  to  eon* 
stitute  an  entry  on  public  lands.  ...  If 
either  one  of  these  integral  parts  of  an  en- 
trv  is  defective,  that  is,  if  the  affidavit  be 
insufficient  in  its  showing,  or  if  the  appliea- 
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Uon  itself  is  infonnal,  or  if  the  payment 
is  not  made  in  actual  cash,  the  register  and 
receiver  are  justified  in  rejecting  the  appli- 
cation. But  if,  notwithstanding  these  de- 
fects, the  application  is  allowed  by  the  land 
officers,  and  a  certificate  of  entry  is  delivered 
to  the  applicant,  and  the  entry  is  made  of 
record,  such  entry  may  be  afterwards  can- 
celed on  account  of  these  defects  by  the  Com- 
missioner, or,  on  appeal,  by  the  Secretary 
of  the  Interior;  or,  as  is  often  the  practice, 
the  entry  may  be  suspended,  a  hearing  or- 
dered, and  the  party  notified  to  show  by 
supplemental  proof  a  full  compliance  with 
the  requirements  of  the  Department ;  and  on 
failure  to  do  so,  the  entry  may  then  be  can- 
celed. But  these  defects,  whether  they  be  of 
form  or  substance,  by  no  means  render  the 
entry  absolutely  a  nullity.  So  long  as  it 
remains  a  subsisting  entry  of  record,  whose 
legality  has  been  passed  upon  by  the  land 
authorities,  and  their  action  remains  un- 
reversed, it  is  such  an  appropriation  of  the 
tract  as  segregates  it  from  the  public  do- 
main, and  therefore  precludes  it  from  sub- 
sequent grants." 

78]  ♦In  Re  Erablen,  161  U.  S.  62,  60,  40 
L.  ed.  613,  616,  16  Sup.  Ct.  Rep.  487,  488, 
Mr.  Justice  Gray  thus  stated  the  law: 

"After  the  patent  has  once  been  issued, 
the  original  contest  is  no  longer  within  the 
jurisdiction  of  the  Land  Department.  The 
patent  conveys  the  legal  title  to  the  patentee, 
and  cannot  be  revoked  or  set  aside,  except 
upon  judicial  proceedings  instituted  in  be- 
half of  the  United  States.  The  only  remedy 
of  Emblen  is  by  bill  in  equity  to  charge 
Weed  with  a  trust  in  his  favor.  All  this  is 
clearly  settled  by  previous  decisions  of  this 
court,  including  some  of  those  on  which  the 
petitioner  most  relics.  Johnson  v.  Towsley, 
13  Wall.  72,  20  L.  ed.  485;  Moore  v.  Rob- 
bins,  96  U.  S.  630,  24  L.  ed.  848;  Marquez 
V.  Frisbie,  101  U.  S.  473,  25  L.  ed.  800;  St. 
liouis  Smelting  &  Ref.  Co.  v.  Kemp,  104  U. 
S.  636,  26  L.  ed.  875;  Steel  v.  St.  Jxixun 
Smelting  &  Ref.  Co.  106  U.  S.  447;  *??  L.  ed. 
226,  1  Sup.  Ct.  Rep.  389 ;  Monroe  Cattle  Co. 
V.  Becker,  147  U.  S.  47,  37  L.  ed.  72,  13 
Sup.  Ct.  Rep.  217;  Turner  v.  Sawyer,  150 
U.  S.  678,  686,  37  L.  ed.  1189,  1191,*  14  Sup. 
Ct.  Rep.  192." 

See  also  McMichael  v.  Murphy,  197  U.  S. 
304,  311,  49  L.  ed.  766,  769,  25  Sup.  Ct.  Rep. 
460. 

Obviously,  in  this  case  the  supreme  court 
of  Louisiana  followed  the  practice  obtain- 
ing in  respect  to  the  public  lands  of  the 
United  States.  But  if  it  had  not,  and  had 
declared  simply  the  law  of  the  state  of 
Louisiana,  its  decision  would  doubtless  be 
controlling  on  this  court,  for,  in  the  matter 
of  the  sale  and  conveyance  of  lands  belong- 
ing to  the  public,  no  one  state  is  obliged  to 
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follow  the  legislation  or  decisions  of  anoth- 
er state,  or  even  those  of  the  United  States, 
but  may  administer  its  public  lands  in  any 
way  that  it  sees  fit,  so  long  as  it  does  not 
conflict  with  rights  guaranteed  by  the  Con- 
stitution of  the  United  States. 

Counsel  criticize  the  opinion  of  the  su- 
preme court  of  Louisiana,  in  that  it  speaks 
of  all  the  lands  as  having  gone  to  patent, 
while  it  is  said  in  the  petition  that  some 
of  the  assignees  "stood  upon  the  certificates." 
Whether  the  language  of  the  petition  tech- 
nically justifies  the  construction  placed  upon 
it  by  the  supreme  court  of  the  state  is  imma- 
terial. Certainly,  there  is  no  naming  of  any 
single  tract  as  covered  by  certificate  alone, 
and  not  patented,  and  if  any  tract  was  held 
under  a  certificate  of  location,  it  was,  within 
the  scope  of  the  ruling  *of  the  supreme  [7f 
court,  not  subject  to  other  entry  or  pur- 
chase. 

We  see  no  error  in  the  ruling  of  the  Su- 
preme Court,  and  its  judgment  is  affirmed. 


AL   WILLIAMS,   Plff.   in   Err., 

V. 

STATE  OF  ARKANSAS. 
(See  S.  C.  Reporter's  ed.  79-90.) 

Constitutional  law  —  dne  process  of  law 
^prohibiting  drumming  on  carrier's 
premises. 

1.  The  prohibition  against  drumming  and 
soliciting  business  or  patronage  upon  rail- 
way trains  and  premises  of  common  car- 
riers, which  is  made  by  Ark.  act  April  30, 
1007,  does  not  offend  against  the  due  proc- 
ess of  law  clause  of  the  Federal  Constitu- 
tion. 
[For  other  cases,  see  Constitutional  Law,  IV, 

b,  7,    in    Digest    Sup.    Ct.    1908.] 

Note. — On  the  right  of  state  or  municipal- 
ity to  forbid  solicitation  of  patronage  at 
railway  stations — see  note  to  Emerson  v, 
McNeil,  15  L.R.A.(N.S.)   715. 

As  to  the  use  of  carrier's  premises  by 
hack  and  cab  drivers,  hotel  runners,  etc. — 
see  note  to  Donovan  v.  Pennsylvania  Co.  67 
C.  C.  A.  3G7. 

As  to  what  constitutes  due  process  of  law 
— see  notes  to  People  v.  O'Brien,  2  L.R.A. 
255;  Kuntz  v.  Sumption,  2  L.R.A.  655;  Re 
Gannon,  5  L.R.A.  359;  Ulman  v.  Baltimore, 
11  L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S.  436; 
and  Wilson  v.  North  Carolina,  42  L.  ed.  U. 
S.  866. 

As  to  thfe  validity  of  class  legislation — 
see  notes  to  State  v.  Goodwill,  6  L.R.A.  621, 
and  State  v.  T>oomi8,  21  L.R.A.  789. 

As  to  constitutional  equality  of  privileges, 
immunities,    and    protection — see    note    to 
T^uisville  Safety  Vault  &  T.  Co.  v.  Louis- 
ville &  N.  R.  Co.  14  L.R.A.  579. 
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Constitutional  Ja\^  ^  eqnal  protection 
of  tlie  laws—  classification ^dnun- 
niing  on  carrier's  premises. 

2.  Hotels,  lodgin<»  houses,  eating  houses, 
bath  houses,  physicians,  masseurs,  sur^ieons, 
or  other  medical  practitioners,  could  be 
singled  out  by  Ark.  act  of  April  30,  1907, 
as  the  business  and  professions  to  which 
should  be  made  applicable  the  provisions  of 
that  statute  forbiddinjj  the  drumming  or 
solicitation  of  business  or  patronapje  on 
railway  trains  and  premises  of  common  car- 
riers, without  making  such  statute  invalid, 
as  denying  the  equal  protection  of  the  laws 
to  the  business  and  professions  mentione<I. 
[For  other  cases,  see  Coiistitutlonnl  Law,  IV. 

a,  5,   in   Digest   Sup.    Ct.    lOOS.] 

[No.  13S.] 

Argued  and  submitted  March  11,  1910.    De- 
cided April  4,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Circuit  Court  of  Garland  County,  in  that 
state,  convicting  a  boarding-house  keeper 
of  dnimming  and  soliciting  patronage  upon 
a  railway  train.     Affirmed. 

See  same  case  below,  85  Ark.  464,  26 
L.R.A.(N.S.)  482,  122  Am.  St.  Rep.  47,  108 
S.  W.  838. 

The  facts  are  stated  in  the  opinion. 

Mr.  Georgre  B.  Rose  argued  the  cause, 
and,  with  Messrs.  U.  M.  Rose,  W.  E.  Hem- 
ingway, D.  H.  Cantrell,  and  J.  P.  Lough- 
borough, filed  a  brief  for  plaintiflf  in  error: 

The  act  deprives  plaintiff  in  error  of  his 
constitutional  liberty. 

Butchers*  Union  S.  H.  &  L.  S.  L.  Co.  v. 
Crescent  City  L.  S.  L.  &  S.  H.  Co.  Ill  U.  S. 
767,  28  L.  ed.  691,  4  Sup.  Ct.  Rep.  662;  Mug- 
ler  V.  Kansas,  123  U.  S.  623,  31  L.  ed.  205, 
8  Sup.  Ct.  Rep.  273;  Lawton  v.  Steele,  162 
U.  S.  137,  38  L.  ed.  388,  14  Sup.  Ct.  Rep. 
499;  Allgeyer  v.  Louisiana,  166  U.  S.  589,  41 
L.  ed.  836,  17  Sup.  Ct.  Rep.  427;  Lochner  v. 
New  York,  198  U.  S.  67,  49  L.  ed.  941,  26 
Sup.  Ct.  Rep.  639,  3  A.  &  E.  Ann.  Cas.  1133; 
Bessette  v.  People,  193  111.  334,  66  L.R.A. 
658,  62  N.  E.  219;  Bailey  v.  People,  190  111. 
28,  64  L.R.A.  838,  83  Am.  St.  Rep.  116,  60 
N.  E.  98;  People  v.  Gillson,  109  N.  Y.  389, 
4  Am.  St.  Rep.  405,  17  N.  E.  343;  Ritchie  v. 
People,  156  111.  98,  29  L.R.A.  79,  46  Am.  St. 
Rep.  316,  40  N.  E.  464;  Re  Jacobs,  98  N.  Y. 
106,  60  Am.  Rep.  636;  Ex  parte  Whitwell, 
98  Cal.  73,  19  L.R.A.  727,  36  Am.  St.  Rep. 
162,  32  Pac.  872;  People  ▼.  Beattie,  96  App. 
Div.  383,  89  N.  Y.  Supp.  193;  State  v.  Peel 
Splint  C»al  Co.  36  W.  Va.  866,  17  L.R.A. 
385,  15  S.  E.  1000;  State  v.  Goodwill,  33  W. 
Va.  179,  6  L.R.A.  621,  25  Am.  St  Rep.  863, 
10  S.  E.  285:  Braceville  Coal  Co.  ▼.  People, 
147  111.  66,  22  L.R.A.  340,  37  Am.  St  Rep. 
674 


200,  35  N.  E.  02;  People  ex  rel.  Tyroler  r. 
Warden,  157  N.  Y.  1J6,  43  L.R.A.  2G4,  68 
Am.  St.  Rep.  763,  61  N.  E.  1006;  2  Hare, 
Am.  Const.  Law,  p.  777;  Coolev,  Const.  Lim, 
0th  ed.  p.  738. 

The    right  tc    solicit    is  inseparably    at- 
tached to  the  right  to  do  business. 

Robbins  v.  Taxing  Dist.  120  U.  S.  489,  30 
L.  ed.  004, 1  Inters.  Com.  Rep.  45,  7  Sup.  Ct. 
Rep.  592;  Asher  v.  Texas,  128  U.  S.  129,  32 
L.  ed.  368,  2  Inters.  Com.  Rep.  241,  9  Sup. 
Ct.  Rep.  1;  Stouten  burgh  v.  Hen  nick,  129 
U.  S.  143,  32  L.  ed.  637,  9  Sup.  Ct.  Rep.  256; 
Brennan  v.  Titusville,  163  U.  S.  289,  38  L. 
ed.  719,  4  Inters.  Com.  Rep.  C58,  14  Sup.  Ct. 
Rep.  829;  McCall  v.  California,  136  U.  S. 
104,  34  L.  ed.  391,  3  Inters.  Com.  Rep.  181, 
10  Sup.  Ct.  Rep.  881;  Caldwell  v.  North 
Carolina,  187  U.  S.  022,  47  L.  ed.  336,  23 
Sup.  Ct.  Rep.  229;  Gunn  v.  White  Sewing 
Mach.  Co.  57  Ark.  24,  18  L.R.A.  206,  4  In- 
ters. Com.  Rep.  309,  38  Am.  St.  Rep.  223, 
20  S.  W.  591;  Hurford  v.  State,  91  Tenn. 
673,  20  S.  W.  201;  State  v.  Scott.  98  Tenn. 
268,  36  L.R.A.  401,  39  S.  W.  1;  Clements  v. 
Casper,  4  Wyo.  497,  35  Pac.  473;  Overton 
V.  Vicksburg,  70  Miss.  659,  13  So.  227;  Pe- 
gues  v.  Ray,  50  La.  Ann.  579,  23  So.  904; 
McLaughlin  v.  South  Bend,  120  Ind.  472,  10 
L.R.A.  367,  26  N.  E.  185;  Bloomington  r. 
Bourland,  137  111.  536,  3  Inters.  Com.  Rep. 
667,  31  Am.  St.  Rep.  382,  27  X.  E.  092 ;  To- 
ledo  Commercial  Co.  v.  Glen  Mfg.  Co.  55 
Ohio  St.  222,  45  N.  E.  197;  W.  B.  Menrshon 
&  Co.  V.  Pottsville  Lumber  Co.  187  Pa.  10, 
67  Am.  St.  Rep.  560,  40  Atl.  1018;  Sim- 
mons Hardware  Co.  v.  ^fcGuire.  30  La.  Ann. 
850,  2  So.  692;  State  v.  Agee,  83  Ala.  112, 

2  Inters.  Com.  Rep.  21,  3  So.  8.16;  Stratford 
V.  Montgomery,  110  Ala.  620,  20  So.  129: 
State  V.  Bracco,  103  N.  C.  350,  9  S.  E.  404; 
Wrought  Iron  Range  Co.  v.  Johnson,  84  Ga. 
758,  8  L.R.A.  273,  3  Inters.  Com.  Rep.  146, 
11  S.  E.  233;  Emmons  v.  Lewistown,  132  IIL 
382,  8  L.R.A.  328,  22  Am.  St  Rep.  540,  24 
N.  E,  68;  State  v.  Rankin,  11  S.  D.  148,  7» 
N.  W.  299;  Ames  v.  People,  25  Colo.  511,  65 
Pac.  726;  Ex  parte  Rosenblatt,  19  Nev.  441 » 

3  Am.  St.  Rep.  901,  14  Pac.  298;  Ft.  Scott 
V.  Pelton,  39  Kan.  766,  18  Pac.  954;  SUte 
V.  Hickox,  64  Kan.  664,  68  Pac.  36;  Talbutt 
V.  State,  39  Tex.  Crim.  Rep.  65,  73  Am.  St 
Rep.  903,  44  S.  W.  1091;  French  v.  State, 

42  Tex.  Crim.  Rep.  224,  62  L.R.A.  160,  6S 
S.  W.  1016;  State  v.  Hanaphy,  117  Iow% 
18,  90  N.  W.  601;  Adkins  v.  Richmond,  98 
Va.  101,  47  L.R.A.  683,81  Am.  St.  Rep.  702, 
34  S.  E.  967;  Stone  ▼.  SUte,  117  Ga.  296, 

43  S.  E.  740;  Com.  v.  Pearl  Laundry  Co.  lOS 
Ky.  269,  49  S.  W.  28;  Wagner  ▼.  J.  ft  O. 
Meakin,  33  C.  C.  A.  677,  63  U.  S.  App.  476^ 
92  Fed.  76;  Re  Tinsman,  96  Fed.  648;  R» 
Kimmel,  3  Inters.  Com.  Rep.  114,  41  Fed. 
775;  Re  Houston,  14  L.R.A.  719,  47  JW. 
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039;  Re  Mitchell,  4  Inters.  Ck>m.  Rep.  767, 1  Sup.  Ct  Rep.  676,  4  A.  &  E.  Ann.  Cas.  1171$ 

62    Fed.     57G;  £x   parte   Hough,  5  Inters.'  Strickley  y.  Highland  Boy  Gold  Min.  Co. 

Com.  Hep.  327,  69  Fed.  330;  Ex  parte  Loeb,  200  U.  S.  627,  50  L.  ed.  581,  26  Sup.  Ct 

72  Fed.  657;  Louisiana  v.  Lagarde,  60  Fed.  Rep.  301,  4  A.  &  £.  Ann.  Cas.  1174;   Of- 

180;  Ex  parte  Green,  114  Fed.  959;  Delama-  field  y.  New  York,  N.  H.  &  H.  R.  Co.  203  U. 

tcr  V.  South  DakoU,  205  U.  S.  100,  51  L.  S.  372,  51  L.  ed.  231,  27  Sup.  Ct  Rep.  72; 

ed.  729,  27  Sup.  Ct.  Rep.  447,  10  A.  &  E.  Plessy  y.  Ferguson,  163  U.  S.  537,  41  L.  ed. 

Ann.   Cas.    733;    People  v.  Armstrong,  73  256,  16  Sup.  Ct    Rep.    1138;   Donovan  r. 

Mich.  288,  2  L.R.A.  721, 16  Am.  St  Rep.  578,  Pennsylvania  Co.  199  U.  S.  279,  293,  296,  50 

41  N.  W.  275.  L.  ed.  192,  199,  200,  26  Sup.  Ct  Rep.  91. 

It  is  not  within  the  power  of  the  legisla-  The   hotel  drummer  and   hackman  have 

ture  to  make  such  use  of  the  right  of  free  long   been    regarded   as   belonging   to  tliat 

speech  an  offense.  class  of  persons  whose  occupation  or  bus!" 

Cooley,  Const  Lim.  6th  ed.  pp.  610-518.  ness  may  be  regulated  for  the  public  goodi 

The  act  also  deprives  the  citizen  of  the  and  the  railroad  companies  themselves  have 

equal  protection  of  the  law.  the  right  to  prohibit  drumming  or  soliciting 

Yick  Wo  V.  Hopkins,  118  U.  S.  368,  30  L.  for  hotels,  boarding  houses,  and  hack  lines 
ed.  225,  6  Sup.  Ct.  Rep.  1064;  Gulf,  C.  &  S.  upon  their  trains  and  depot  platforms. 
F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  St  Louis,  L  M.  &  S.  R.  Co.  v.  Osbom,  67 
606,  17  Sup.  Ct  Rep.  255;  Atchison,  T.  k  S.  Ark.  399,  55  S.  W.  142;  Landrifrnn  v.  SUte, 
F.  R.  Co.  V.  Matthews,  174  U.  S.  96,  43  L.  31  Ark.  51,  25  Am.  Rep.  647;  Lindsay  v.  An- 
ed.  909,  19  Sup.  Ct.  Rep  609;  Railrond  Tax  niston,  104  Ala.  261,  27  L.R.A.  436,  53  Am. 
Case,  8  Sawy.  238,  13  Fed.  733;  Wally  v.  St  Rep.  44,  16  So.  545;  Donovan  v.  Penn- 
Kennedy,  2  Yerg.  554,  24  Am.  Dec.  512;  Cot-  sylvania  Co.  supra;  McQuillin,  Mim.  Ord.  §§ 
ting  v.  Kansas  City  Stock  Yards  Co.  (Cot-  28,  184;  Emerson  v.  McNeil,  84  Ark.  552,  15 
tinjr  V.  Godard)  183  U.  S.  79,  40  L.  ed.  92,  L.R.A.(N.S.)  715,  106  S.  W.  479. 
22  Sup.  Ct.  Rep.  30 ;  Connolly  v.  Union  Sew-  The  act  does  not  deny  plaintiff  in  error 
er  Pipe  Co.  184  U.  S.  555,  46  L.  ed.  688,  22  the  equal  protection  of  the  law. 
Sup.  Ct.  Rep.  431 ;  State  v.  Conlon,  65  Conn.  Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
478,  31  L.R.A.  55,  48  Am.  St  Rep.  227,  33  170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct 
Atl.  521;  Millett  v.  People,  117  111.  294,  57  Rep.  594;  Farmers'  &  M.  Ins.  Co.  v.  Dob- 
Am.  Rep.  809,  7  N.  E.  635;  Ritchie  v.  People,  ney,  189  U.  S.  301,  47  L.  ed.  821,  23  Sup.  Ct 
155  111.  98,  29  L.R.A.  79,  46  Am.  St  Rep.  Rep.  505;  Orient  Ins.  Co.  v.  Daggs,  172  U. 
315,  40  N.  E.  450;  Frorer  v.  People,  141  S.  557,  43  L.  ed.  552,  19  Sup.  Ct  Rep.  281; 
111.  171,  10  L.R.A.  492,  31  N.  E.  397;  Brace-  Bacon  v.  Walker,  204  U.  S.  311,  51  L.  ed. 
ville  Coal  Co.  v.  People,  147  111.  66,  22  499,  27  Sup.  Ct  Rep.  289;  McLean  v.  Ar- 
L.R.A.  340,  37  Am.  St.  Rep.  206,  35  N.  E.  kansas,  supra;  Ozan  Lumber  Co.  v.  Union 
«3;  DnMjJns  v.  Ix)s  Angeles,  195  U.  S.  230,  49  County  Nat  Bank,  207  U.  S.  256,  52  L.  ed. 
Ir.  ed.  175,  25  Sup.  Ct.  Rep.  18.  197,  28  Sup.  Ct  Rep.  89;  New  York,  N.  fl. 

Messrs.  Hal  L.  Norwood  and  William  f  ^'A^'''7;\^''  ^nJ*'i,^^^Yo ®nf ®L *^ 

r.   Klrby  submitted  the  cause  for  defend-  J^*  ^'  ^^^1  "^^I'^t't    o   ?,T  f]  r'  ^L"Ll* 

nnt  in  error.    Mr.  C.  A.  Cunningham  was  on  ^«"»^«  ^1*^'  ^^^?:  ^\  ^^S  ^  b  "^^  !?!' 

the  brief-  ^^  ®"P'  ^^  ^*P-  ^®*»  American  Sugar  Ref. 

The   statute  is  a  police  regulation,  and  ^^J'  Lou^^^na,  179  U.  S  89^  45  L.  ed.  102, 

clearly  within  the  power  of  the  stete.  ^1  Sup  Ct  Rep  43 ;  Pacific  Exp.  Co.  v.  Sei- 

McLean  v.  Arkansas,  211  U.  S.  546,  53  L.  ^'*'  ^^^  U.  S   339,  35  L.ed.  1035  3  Inters, 

ed.  319,  29  Sup.  Ct  Rep.  206;  Gundling  v.  ^":  ?fP-  ^i^^^^Sup.  Ct  Rep.  250;  Mij- 

Chicago,  177  U.  S.  183,  44  L.  ed.  725,  20  •^""'  ^'  t7' ^  ^'  ^- ^t^'  ^!1.^\?-  v?^' 

Sup.  Ct  Rep.  633;  Jacobson  v.  Massachu-  *®  j^' ^\?^^\?J  5"^' ^;^S\^^®',®*I^?! 

setts,  197  U.  S.  11,  49  L.  ed.  643,  25  Sup.  ^  ^^^^"^^  "  ^  JJ.  S.  27,  28  L.  ed.  923,  5 

Ct.  Rep.  358,  3  A.  &  E.  Ann.  Cas.  765;  Adair  ^"P; .™  ^®P*  ^^V       ,.,                 „     , 

v.  United  States,  208  U.  S.  172,  52  L.  ed.  J"""  law  operates  alike  upon  all  whom  it 

441,  28  Sup.  Ct  Rep.  277,  13  A.  &  E.  Ann.  a^e^ts,  "id  equal  protection  is  not  denied 

Cas.  764;  Lochner  v.  New  York,  198  U.  S.  ^>>«'«.^^«  ^^^  ?f^f*««  a^^ke  upon  all  per- 

45,  63,  56,  49  L.  ed.  937,  940,  941,  25  Sup.  **^"!  ;>"»»«^^y  situated.                  ^        ^    . 

rrJ  -o       eoA  «  A    iL  i:^    A        i-i       i ^ «><«    i^i  •  McLcau  V.  Arkausss,  supra;   New  York 

Ct.  Rep.  539  3  A.  &  E.  Ann  Cas.  1133;  Chi-  ^  ^^,  Lieberman  v.  Vai  De  Cs:rr,  199  U.  8. 

!!f '.?T*  ^*  ^e^o/;  "^'"1^"'  200  U.  S.  552,  50  L.  ed.  305,  26  Sup.  Ct  Rep.  144; 

584,  50  L.  ed.  605,  26  Sup.  Ct.  Rep.  341,  4  Western  Turf.  Asso.  v.  Greenberg,  204  U.  8. 

A.  A  E.  Ann.  Cas.  1175;  Bacon  v.  Walker,  359^  51  l,  ^^  520,  27  Sup.  Ct.  Rep.  384; 

204  U.  S.  311,  51  L.  ed.  499,  27  Sup.  Ct.  Rep.  Bacon  r.  Walker,  supra;  Walston  v.  Nevin,. 

289;  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  190,  128  U.  S.  578,  32  L.  ed.  544,  9  Sup.  Ct  Rep. 

44  L.  ed.  729,  20  Sup.  Ct.  Rep.  576;  Clark  192;  State  v.  Schlemmer,  42  La.  Ann.  1166^ 

T.  Nash,  198  U.  S.  361,  49  L.  ed.  1085,  25  10  L.R.A.  135,  8  So.  307;  SUte  v.  Moore,. 
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104  N.  C.  714,  17  Am.  St.  Rep.  696,  10  S. 
£.  143 ;  Ex  parte  Swann,  96  Mo.  44,  9  S.  W. 
10;  Barbier  v.  Connolly,  113  U.  S.  32,  28  L. 
ed.  925,  5  Sup.  Ct  Rep.  357;  Soon  Hing  v. 
Crowley,  113  U.  S.  709,  28  L.  ed.  1147,  5 
Sup.  Ct.  Rep.  730;  Hayes  v.  Missouri,  120 
U.  S.  08,  30  L.  ed.  678,  7  Sup.  Ct.  Rep.  360 ; 
Minneapolis  &  St.  L.  R.  Co.  v.  Beckwith,  129 
U.  S.  26,  32  L.  ed.  686,  9  Sup.  Ct.  Rep.  207 ; 
Kentucky  R.  Tax  Cases,  116  U.  S.  321,  29 
L.  ed.  414,  6  Sup.  Ct.  Rep.  67;  Magoun  v. 
Illinois  Trust  &  Sav.  Bank,  170  U.  S.  283, 
42  L.  ed.  1037,  18  Sup.  Ct.  Rep.  694. 

When  a  state  legislature  has  declared 
that,  in  its  opinion,  policy  requires  a  cer- 
tain measure,  its  action  should  not  be  dis- 
turbed by  the  courts  under  the  14th  Amend- 
ment, unless  they  can  see  clearly  that  there 
is  no  fair  reason  for  the  law  that  would  not 
require  with  equal  force  its  extension  to 
others  whom  it  leaves  untouched. 

Missouri,  K.  &  T.  R.  Co.  v.  May,  194  U. 
S.  267,  48  L.  ed.  971,  24  Sup.  Ct.  Rep.  638. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Plaintiff  in  error  was  convicted  for  vio- 
lating a  statute  of  the  state  of  Arkansas,  en- 
titled, "An  Act  for  the  Protection  of  Pas- 
sengers, and  for  the  Suppression  of  Drum- 
ming and  Soliciting  upon  Railroad  Trains 
86]  and  upon  the  Premises  of  Common  *Car- 
riers,"  approved  April  30,  1907. 

The  1st  and  2d  sections  of  that  act  are  as 
follows : 

"Sec.  1.  That  it  shall  be  unlawful  for  any 
person  or  persons,  except  as  hereinafter  pro- 
vided in  §  2  of  this  act,  to  drum  or  solicit 
business  or  patronage  for  any  hotel,  lodging 
house,  eating  house,  bath  house,  physician, 
masseur,  surgeon,  or  other  medical  practi- 
tioner, on  the  trains,  cars,  depots  of  any 
railroad  or  common  carrier  operating  or 
running  within  the  state  of  Arkansas. 

"Any  person  or  persons  plying  or  attempt- 
ing to  ply  said  vocation  of  drumming  or 
soliciting,  except  as  provided  in  §  2  of  this 
act,  upon  the  trains,  cars,  depots  of  said 
railroads  or  common  carriers,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a 
fine  of  not  less  than  fifty  ($60)  nor  more 
than  one  hundred  dollars  ($100)  for  each 
offense. 

"Sec.  2.  That  it  shall  be  unlawful  for  any 
railroad  or  common  carrier  operating  a  line 
within  the  state  of  Arkansas  knowingly  to 
permit  its  trains,  cars,  or  depots  within  the 
state  to  be  used  by  any  person  or  persons 
for  drumming  or  soliciting  business  or  pa- 
tronage for  any  hotel,  lodging  house,  eating 
house,  bath  house,  physician,  masseur,  sur- 
geon, or  other  medical  practitioner,  or  drum- 
ming or  soliciting  lor  any  business  or  pro- 
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fession  whatsoever;  except,  that  it  may  be 
lawful  for  railroads  or  common  carriers  to 
permit  agents  of  transfer  companies  on  their 
trains  to  check  baggage  or  provide  trans- 
fers for  passengers,  or  for  persons  or  corpo- 
rations to  sell  periodicals  and  such  other 
articles  as  are  usually  sold  by  news  agencies 
for  the  convenience  and  accommodation  of 
said  passengers. 

"And  it  shall  be  the  duty  of  the  conduct- 
or or  person  in  charge  of  the  train  of  any 
railroad  or  common  carrier  to  report  to  the 
prosecuting  attorney  any  person  or  persons 
found  violating  any  of  the  provisions  of  this 
act,  and  upon  a  wilful  failure  or  neglect  to 
report  any  such  person  or  persons  known 
to  be  violating  the  provisions  of  this  act 
by  drumming  *or  soliciting,  said  con-  [87 
ductor  or  other  person  in  charge  of  such 
train  shall  be  deemed  guilty  of  a  misdemean- 
or, and  upon  conviction  thereof  shall  be  fined 
not  less  than  fifty  nor  more  than  one  hun- 
dred dollars." 

The  case  was  tried  upon  the  following 
agreed  statement  of  facts: 

"The  defendant  has  f6r  six  years  been 
keeping  a  boarding  house  in  the  city  of  Hot 
Springs,  and  was  keeping  the  same  on  the 
10th  day  of  December,  1907,  when  he  en- 
tered a  train  of  the  Little  Rock  &  Hot 
Springs  Western  Railway  Company,  while 
running  in  the  county  of  Garland  and  state 
of  Arkansas,  and  solicited  and  drummed  the 
passengers  on  said  train  to  induce  them  to 
come  to  his  said  boarding  house  to  board 
during  their  sojourn  in  said  city;  and  said 
defendant  was  so  engaged  in  drumming  and 
soliciting  upon  said  train  when  he  was  ar- 
rested. He  had  paid  his  fare  as  a  pa<«senger 
on  said  train,  and  was  riding  as  suca  pas- 
ser7«r  while  engaged  in  drumming  and  so- 
liciting." 

Plaintiff  in  error  challenged  the  act  n« 
unconstitutional  on  the  grounds  that  it  do 
prived  him  of  liberty  and  property  without 
due  process  of  law,  and  also  of  the  equal 
protection  of  the  law  guaranteed  by  the 
14th  Amendment. 

The  principles  that  govern  this  case  have 
been  settled  by  very  many  adjudications  of 
this  court.  They  were  sufiiciently  set  forth 
in  McLean  v.  Arkansas,  211  U.  S.  546,  53 
L.  ed.  319,  29  Sup.  Ct.  Rep.  206,  in  which 
a  statute  making  it  unlawful  for  mine  own- 
ers employing  ten  or  more  men  underground 
in  mining  coal  and  paying  therefor  by  the 
ton  mined,  to  screen  the  coal  before  it  was 
weighed,  was  held  valid;  and  also  that  it 
was  not  an  unreasonable  classification  to 
divide  eoal  mines  into  those  where  less  than 
ten  miners  were  employed  and  those  where 
more  than  that  number  were  employed,  and 
that  a  state  police  regulation  was  not  un* 
constitutional    under   the    equal-protection 
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elauie  of  the  14th  Amendment  because  only 
applicable  to  mines  where  more  than  ten 
miners  were  employed.  This  court  in  that 
ease,  discussing  the  police  power^  said: 
88]  '"In  Gundling  t.  Chicago,  177  U.  S. 
183,  44  L.  ed.  725,  20  Sup.  Ct  Rep.  033, 
this  court  summarized  the  doctrine  as  fol- 
lows : 

"  'Regulations  respecting  the  pursuit  of  a 
lawful  trade  or  business  are  of  very  fre- 
quent occurrence  in  the  various  cities  of  the 
country,  and  what  such  regulations  shall  be, 
and  to  what  particular  trade,  business,  or 
occupation  they  shall  apply,  are  questions 
for  the  state  to  determine,  and  their  deter- 
mination comes  within  the  proper  exercise  of 
the  police  power  by  the  state;  and  unless 
the  regulations  are  so  utterly  unreasonable 
and  extravagant  in  their  nature  and  purpose 
that  the  property  and  personal  rights  of  the 
citizen  are  unnecessarily,  and  in  a  manner 
wholly  arbitrary,  interfered  with  or  de 
stroyed,  without  due  process  of  law,  they 
do  not  extend  beyond  the  power  of  the  state 
to  pass,  and  they  form  no  subject  for  Fed- 
eral interference.' 

"In  Jacobson  v.  Massachusetts,  197  U.  S. 
11,  49  L.  ed.  043,  25  Sup.  Ct.  Rep.  358,  3 
A.  &  E.  Ann.  Cas.  705,  this  court  said: 

"  'But  the  liberty  secured  by  the  Constitu- 
tion of  the  United  States  to  every  person 
within  its  jurisdiction  does  not  import  an 
absolute  right  in  each  person  to  be  at  all 
times,  and  in  all  circumstances,  wholly  freed 
from  restraint.  There  are  manifold  re- 
straints to  which  every  person  is  necessarily 
subject  for  the  common  good.' 

"It  is  then  the  established  doctrine  of  this 
court  that  the  liberty  of  contract  is  not 
universal,  and  is  subject  to  restrictions 
passed  by  the  legislative  branch  of  the  gov- 
ernment in  the  exercise  of  its  power  to  pro- 
tect the  safety,  health,  and  welfare  of  .the 
people.    ... 

"The  legislature,  being  familiar  with  local 
conditions,  is  primarily  the  judge  of  the  ne- 
cessity of  such  enactments.  The  mere  fact 
that  a  court  may  differ  with  the  legislature 
in  its  views  of  public  policy,  or  that  judges 
may  hold  views  inconsistent  with  the  pro- 
priety of  the  legislation  in  question,  affords 
no  ground  for  judicial  interference,  unless 
the  act  in  question  is  unmistakably  and  pal- 
pably in  excess  of  legislative  power. 
■  ••*•• 

"If  the  law  in  controversy  has  a  reason- 
SB]  able  relation  to  the  'protection  of  the 
public  health,  safety,  or  welfare,  it  is  not  to 
be  set  aside  because  the  judiciary  may  be  of 
opinion  that  the  act  will  fail  of  its  purpose, 
or  because  it  is  thought  to  be  an  unwise 
exertion  of  the  authority  vested  in  the  legis- 
lative branch  of  the  government." 
54  li.  ed. 


And  see  Donovan  v.  Pennsylania  Co.  199 
U.  S.  270,  50  L.  ed.  192,  20  Sup.  Ct.  Rep. 
91. 

In  the  present  case,  the  supreme  court  of 
Arkansas  (85  Ark.  470,  20  L.R.A.(N.S.) 
482,  122  Am.  St.  Rep.  47,  108  S.  W.  838) 
said: 

"The  legislature  clearly  has  the  power  to 
make  regulations  for  the  convenience  and 
comfort  of  travelers  on  railroads,  and  this 
appears  to  be  a  reasonable  regulation  for 
their  benefit.  It  prevents  annoyance  from 
the  importunities  of  drummers.  It  is  sug- 
gested in  argument  that  the  statute  was  es- 
pecially aihied  at  the  protection  of  travel- 
ers to  the  city  of  Hot  Springs.  If  this  be 
so,  we  can  readily  see  additional  reason  why 
the  regulation  is  a  wholesome  one.  A  large 
percentage  of  those  travelers  are  persons 
from  distant  states,  who  are  mostly  com- 
pletely strangers  here,  and  many  are  sick. 
Drummers  who  swarm  through  the  trains  so- 
liciting for  physicians,  bath  houses,  hoteli^ 
etc.,  make  existence  a  burden  to  those  who 
are  subjected  to  their  repeated  solicitations. 
It  is  true  that  the  traveler  may  turn  a  deaf 
ear  to  these  importunities,  but  this  does  not 
render  it  any  the  less  unpleasant  and  an- 
noying. The  drummer  may  keep  within  the 
law  against  disorderly  conduct,  and  still 
render  himself  a  source  of  annoyance  to 
travelers  by  his  much  beseeching  to  be  al- 
lowed to  lead  the  way  to  a  doctor  or  a 
hotel. 

"It  is  also  argued  that  the  act,  literally 
construed,  would  prevent  any  person  of  the 
classes  named  from  carrying  on  a  private 
conversation  on  a  train  concerning  his  busi- 
ness. This  is  quite  an  extreme  construc- 
tion to  place  upon  the  statute,  and  one 
which  the  legislature  manifestly  did  not  in- 
tend. We  have  no  such  question,  however, 
before  us  on  the  facte  presented  in  the  ree- 
ord. 

"This  statute  is  not  an  unreasonable  re- 
striction upon  the  privilege  one  should  enjoy 
to  solicit  for  his  lawful  business,  *  which,  [90 
it  is  rightly  urged,  is  an  incident  to  any 
business.  It  does  not  prevent  anyone  from 
advertising  his,  business,  or  from  soliciting 
patronage,  except  upon  trains,  etc.  This 
privilege  is  denied  him  for  the  public  good. 
It  is  a  principle  which  underlies  every  resr 
sonable  exercise  of  the  police  power,  that 
private  rights  must  yield  to  the  common  wel- 
fare." 

As  to  the  objection  that  the  act  dis- 
criminated against  plaintiff  in  error  and  de- 
nied him  the  equal  protection  of  the  law,  be- 
cause forbidding  the  dnunming  or  soliciting 
business  or  patronage  on  the  trains  for  any 
"hotel,  lodging  house,  eating  house,  bath 
house,  physician,  masseur,  surgeon,  or  otiier 
'  medical  practitioner,"  which,  it  was  contend- 
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edy  was  an  unreasonable  classification,  the 
state  supreme  court  said: 

'*The  legislature,  in  framing  this  statute, 
met  a  condition  which  existed,  and  not  an 
imaginary  or  improbable  one.  The  class  of 
drummers  or  solicitors  mentioned  in  the  act 
are  doubtless  the  only  ones  who  ply  their 
vocation  to  any  extent  on  railroad  trains. 
It  is  rare  that  the  commercial  drummer 
finds  opportunity  to  meet  customers  and  so- 
licit trade  on  trains,  therefore  the  lawmakers 
deemed  it  unnecessary  to  legislate  against 
an  occasional  act  of  that  kind." 
•  It  is  settled  that  legislation  which,  "in 
carrying  out  a  public  purpose,  is  limited  in 
its  application,  if  within  the  sphere  of  its 
operation  it  afTects  alike  all  persons  simi- 
larly situated,  is  not  within  the  Amendment" 
(Barbier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct  Rep.  357 ) ;  and  ''when  a  state 
legislature  has  declared  that,  in  its  opinion, 
policy  requires  a  certain  measure,  its  ac- 
tion should  not  be  disturbed  by  the  courts 
under  the  14th  Amendment,  unless  they  can 
see  clearly  that  there  is  no  fair  reason  for 
the  law  that  would  not  require  with  equal 
force  its  exteubioA  to  others  whom  it  leaves 
untouched."  Missouri,  K.  &  T.  R.  Co.  v. 
May,  194  U.  S.  267,  48  L.  ed.  971,  24  Sup. 
Ct  Rep.  638. 
Judgment  affirmed. 


1 1]*INTERNATT0NAL  TEXT-BOOK  COM- 
PANY, Plflf.  in  Err., 
▼. 

AARON  T.  PIGG. 

(See  S.  C.  Reporter's  ed.  91-114.) 

Foreign  corporations  —  doing  business 
In  slate  —  correspondence  school. 
1.  A  foreign  corporation  conducting  a 
correspondence  school  whose  business  in- 
volves the  solicitation  of  students  in  Kan- 
sas by  local  agents,  who  are  also  to  collect 
and  forws'd  U>  the  home  office  the  tuition 
fees,  and  the  systematic  intercourse  by  cor- 
respondence between  the  company  and  its 
scholars  and  agents,  wherever  situated, 
and  the  transportation  of  the  needful 
books,  apparatus,  and  papers,  is  doing  busi- 
ness within  the  state,  within  the  meaning 
of  Kan.  Gen.  Stat  1901,  §  1283,  which  pro- 
hibits the  maintaining  of  an  action  in  the 


Kansas   courts  by   any   corporation   doing 

business  in  the  st&te  which   has  not  filed 

with  the  secretary  of  state  the  statement  of 

its  condition,  provided  for  I  y  that  section. 

[For  other  cases,  8«e  Corporations,  XII.  b.  In 
Digest  Sup.  Ct.  1008.] 

Commerce  —  what    is    Interstate    com- 
merce —  correspondence  schools. 

2.  Commerce  is  conducted  among  th^ 
states,  within  the  meaning  of  the  Federal 
Constitution,  by  a  corporation  engaged  in 
imparting  instruction  by  correspondence, 
whose  business  involves  the  solicitation  of 
students  in  other  states  by  local  agents,  who 
are  also  to  collect  and  forward  to  the  home 
office  the  tuition  fees,  and  the  svstematic 
intercourse  between  the  corporation  and  its 
pcholars  and  agents,  wherever  situated,  and 
the  transportation  of  the  needful  books,  ap- 
paratus, aild  papers. 

[For  other  cases,   see  Commerce,   I.  b.  In   Di- 
gest Sup.  Ct.  1008.) 

Interstate  commerce  —  state  rc;nilatlon 
^foreign  correspondence  Fchools. 

3.  Interstate  commerce  is  unconstitution- 
ally regulated  by  the  provisions  of  Kan, 
Gen.  Stat  1901,  §  128.3,  under  which  the 
filing  of  a  statement  of  financial  condition 
is  made  a  prerequisite  to  the  right  of  a 
foreign  corporation  engaged  in  imparting 
instruction  by  correspondence  to  do  busi- 
ness in  the  state,  where  such  business  in- 
volves the  solicitation  of  students  in  Kan- 
sas by  local  agents,  who  are  also  to  collect 
and  forward  to  the  home  office  the  tuition 
fees,  and  the  systematic  intercourse  by  cor- 
respondence between  the  company  and  its 
students  and  agents,  wherever  situated,  and 
the  transportation  of  the  needful  books, 
apparatus,  and  papers. 

[For  other   cases,   nee   Commerce,    IV.,   In   Di- 
gest Sup^  Ct.  1008.] 

Statutes  —  invalid  in  part  —  dependent 
parts. 

4.  The  unconstitutional  portion  of  Kan. 
Gen.  Stat.  1901,  f  1283,  under  which  a  for- 
eign corporation  may  be  required  to  make 
and  file  a  statement  of  its  financial  condi- 
tion as  a  condition  of  doing  interstate  buai- 
ness  in  the  state,  cannot  be  separated  from 
the  further  provision  in  the  same  section 
that  the  obtaining  of  the  certificate  of  the 
secretary  of  state  that  such  statement  hat 
been  properly  made  shall  be  a  condition 
precedent  to  the  right  of  the  corporation  to 
maintain  an  action  in  the  Kansas  courtly 
but  both  provisions  must  fall  together. 
[For  other  cases,  see  Statutes,  73-76,  in  Di- 
gest  Sup.   Ct   1008.] 

[No.  16.1 


Note. — As  to  what  constitutes  carrying 

on  business  by  foreign  corporation  in  state 

■  see  notes  to  Ammons  v.  Brunswick-Balke- 

Collender  Co.  72  C.  C.  A.  622,  and  Wagner 

T.  J.  &  G.  Meakin,  33  C.  C.  A.  585. 

On  state  regulation  of  interstate  or  for- 
eign commerce — see  notes  to  Norfolk  k  W. 
R.  Co.  v.  Com.  13  L.R.A.  107;  MeCanna  k 
T.  Co.  V.  Citisens'  Trust  &  Surety  Co.  24 
C.  C.  A.  18;  and  Gloucester  Ferry  Co.  ▼. 
Pennsylvania,  29  L.  ed.  U.  S.  168. 
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On  recognition  or  exclusion  of  foreign  cor- 
porations— see  notes  to  Cone  Export  k  Com- 
mission Co.  V.  Poole,  24  L.R.A.  289,  and  Me- 
Canna k  F.  Co.  ▼.  Citizens'  Trust  k  Surely 
Co.  supra. 

On  statutes  part  valid  and  part  invalid— » 
see  notes  to  Titusville  Iron  Works  r.  Key- 
stone Oil  Co.  1  L.R.A.  363,  and  Fayette 
County  V.  People's  k  D.  Bank,  10  L.RJL 
196. 
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IN  ERROR  to  the  Supreme  Ck)urt  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Shawnee  County,  in  that  state, 
affirming  a  judgment  of  the  Court  of  To- 
peka,  denying  the  right  of  a  foreign  cor- 
respondence school  to  maintain  an  action  in 
the  state  courts.    Reversed. 

See  same  case  below,  76  Kan.  328,  91 
Pac  74. 

The  facta  are  stated  in  the  opinion. 

Mr.  James  M.  Beck  argued  the  cause, 
and,  with  Mr.  Seth  T.  McCormick,  filed  a 
brief  for  plaintifT  in  error: 

The  contract  between  the  plaintiff  and  the 
defendant  for  the  shipment  by  the  plaintiff 
from  Scranton,  Pennsylvania,  to  the  de- 
fendant, in  To  peka,  Kansas,  of  printed  and 
documentary  merchandise,  for  a  pecuniary 
consideration,  was  a  transactfon  of  inter- 
state commerce. 

Rcarick  v.  Pennsylvania,  203  U.  S.  507, 
612,  61  L.  ed.  295,'  297,  27  Sup.  Ct.  Rep. 
169;  Swift  &  Co.  v.  United  States,  196  U. 
S.  376,  398,  399,  49  L.  ed.  518,  626,  526,  26 
Sup.  Ct.  Rep.  276;  Gibbons  ▼.  Ogden,  9 
Wheat.  1,  4,  6  L.  ed.  23,  24;  Passenger  Cas- 
es, 7  How.  283,  12  L.  ed.  702;  Covington  & 
C.  Bridge  Co.  v.  Kentucky,  164  U.  S.  204, 
218,  38  L.  ed.  962,  968,  4  Inters.  Com.  Rep. 
649,  14  Slip.  Ct.  Rep.  1087;  Pensacola  Tclcsr. 
Co.  V.  Western  U.  Teleg.  Co.  96  U.  S.  1,  24 
L.  ed.  708;  Western  U.  Teleg.  Co.  v.  Pendle- 
ton, 122  U.  S.  347,  30  L.  ed.  1187,  1  Inters. 
Com.  Rep.  306,  7  Sup.  Ct.  Rep.  1126;  Lot- 
tery Case  (Champion  v.  Ames)  188  U.  S. 
321,  47  L.  ed.  492,' 23  Sup.  Ct.  Rep.  321; 
Preston  v.  Finley,  72  Fed.  857;  Re  Nichols, 
48  Fed.  164;  Re  White,  11  L.R.A.  284,  3  In- 
ters. Com.  Rep.  631,  43  Fed.  914;  Culberson 
V.  Ameriean  Trust  &  Bkg.  Co.  107  Ala.  457, 
19  So.  34;  Butler  Bros.  Shoe  Co.  v.  United 
States  Rubber  Co.  84  C.  C.  A.  167,  166  Fed. 
17. 

The  right  to  engage  in  interstate  com- 
merce includes  as  a  necessary  incident  the 
right  to  employ  agents  or  other  representa- 
tives to  solicit  contracts  for  tiie  purchase  of 
interstate  commodities;  and  the  mere  fact 
that  such  an  agent  solicits  a  contract  and 
collects  the  price  does  not  give  the  state  any 
larger  power  to  burden  or  restrain  such 
business  by  license,  taxes,  or  police  regula- 
tions. 

Robbins  v.  Taxing  Dist.  120  U.  S.  489, 
491,  493,  30  L.  ed.  694-696,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct  Rep.  592;  Lyng  v. 
Michigan,  135  U.  S.  161,  166,  34  L.  ed.  160, 
163,  3  Inters.  Com.  Rep.  143,  10  Sup.  Ct. 
Rep.  725;  Norfolk  &  W.  R.  Co.  v.  Pennsyl- 
vania, 136  U.  S.  114,  34  L.  ed.  394,  3  Inters. 
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I  Com.  Rep.  178,  10  Sup.  Ct.  Rep.  958;  Crut- 
cher  V.  Kentucky,  141  U.  S.  47,  57-59,  35  L. 
ed.  649,  652,  653,  11  Sup.  Ct.  Rep.  861; 
Caldwell  v.  North  Carolina,  187  U.  S.  622, 
623,  47  L.  ed.  336»  337,  23  Sup.  Ct.  Rep. 
229. 

The  statutes  of  Kansas,  requiring  plaintiff 
to  obtain  its  "permission"  to  engage  in  in- 
terstate commerce,  and  burdening  the  exer- 
cise of  its  constitutional  right  to  do  so  with 
license  taxes  and  fees,  and  penalizing  the 
plaintiff  for  engaging  in  interstate  commerce 
without  the  "permission"  of  the  state  by 
denying  to  the  plaintiff  equality  of  judicial 
relief  in  its  courts,  are  unconstitutional. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  supra;  Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  727,  28  L.  ed.  1137,  6  Sup.  Ct.  Rep. 
739;  Norfolk  &  W.  R.  Co.  v.  Pennsylvania, 
136  U.  S.  114,  118,  34  L.  ed.  394,  396,  3  In- 
ters.  Com.  Rep.  178,  10  Sup.  Ct.  Rep.  958; 
Crutcher  v.  Kentucky  and  Caldwell  v.  North 
Carolina,  supra;  Brennan  ▼.  Titusville,  163 
U.  S.  289,  38  L.  ed.  719,  4  Inters.  Com. 
Rep.  658,  14  Sup.  Ct.  Rep.  829;  Robbins  v. 
Taxing  Dist.  120  U.  S.  489,  30  L.  ed.  G91, 
1  Inters.  Com.  Rep.  46,  7  Sup.  Ct.  Rep. 
692;  ^sher  v.  Texas,  128  U.  S.  129,  32  L.  ed. 
368,  2  Inters.  Com.  Rep.  241,  9  Sup.  Ct.  Rep. 
1;  Stoutenburgh  v.  Hennick,  129  U.  S.  142, 
32  L.  ed.  637,  9  Sup.  Ct.  Rep.  256;  Pembina 
Consol.  Silver  Min.  &  Mill.  Co.  v.  Pennsyl- 
vania, 125  U.  S.  190,  31  L.  ed.  664,  2  Inters. 
Com.  Rep.  24,  8  Sup.  Ct.    Rep.  737. 

It  matters  not  whether  an  attempted  reg- 
ulation  of  such  commerce  by  the  stale  is 
through  its  executive  or  judiciary,  for  the 
state  may  not,  by  any  of  its  agencies, — leg- 
islative, executive,  or  judicial, — impair  or 
destroy  a  right  under  the  Constitution  of 
the  United  States. 

San  Diego  Land  &,  Town  Co.  v.  National 
City,  174  U.  S.  739,  753,  43  L.  ed.  1154, 
1159,  19  Sup.  Ct.  Rep.  804;  Chicago,  B.  & 
Q.  R.  Co.  v.  Chicago,  166  U.  S.  226,  234,  41 
L.  ed.  979,  983,  17  Sup.  Ct.  Rep.  581. 

A  denial  of  judicial  relief  to  a  party  en- 
gaged in  interstate  commerce  is  a  burden  up- 
on sucli  commerce. 

Underwood  Typewriter  Co.  r.  Piggott,  60 
W.  Va.  632,  65  S.  E.  664 ;  Woessner  v.  H.  T. 
Cottam  &  Co.  19  Tex.  Civ.  App.  611,  47  8. 
W.  678;  Lane  &  B.  Co.  v.  City  Electric  Light 
&  Waterworks  Co.  31  Tex.  Civ.  App.  449,  72 
S.  W.  426;  Texas  &  P.  R.  Co.  v.  Davis,  93 
Tex.  378,  64  S.  W.  381;  Coweta  Fertilizer 
Co.  V.  Brown,  89  C.  C.  A.  612,  163  Fed.  162; 
Greek-American  Sponge  Co.  t.  Richardson 
Drug  Co.  124  Wis.  476,  109  Am.  St.  Rep. 
961,  102  N.  W.  888;  Haldy  v.  Tomoor-Haldy 
Co.  4  Ohio  S.  ft  C.  P.  Dec.  118;  Hargraves 
Mills  Y.  Harden,  26  Misc.  666,  66  N.  Y. 
Supp.  937 ;  Coit  &  Co.  v.  Sutton,  102  Mich. 
324, 26  L.R.A.  819,  4  Inters.  Com.  Rep.  708, 
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60  N.  W.  690;  Gunn  v.  White  Sewing 
Mach.  Co.  57  Ark.  24,  18  L.ILA.  206,  4  In- 
ters. Com.  Rep.  309,  38  Am.  St.  Rep.  223, 

20  S.  W.  591;  novey'8  Estate,  198  Pa.  385, 
48  Atl.  311;  Savage  r.  Atlanta  Home  Ins. 
Co.  55  App.  Div.  20,  66  N.  Y.  Supp.  1305. 

The  right  to  contract  within  a  state  im- 
plies necessarily  the  right  to  use  the  courts 
of  the  state  to  enforce  the  contract. 

Von  Hoffman  v.  Quincy,  4  Wall.  535,  552, 
18  L.  ed.  403,  409. 

A  state  cannot  discriminate  against  citi- 
zens or  products  of  other  states  (Hannibal  & 
St.  J.  R.  Co.  V.  Husen,  95  U.  S.  465,  24  L. 
ed.  527;  Minnesota  v.  Barber,  136  U.  S.  313, 
34  li.  ed.  455,  3  Inters.  Com.  Rep.  185,  10 
Sup.  Ct.  Rep.  862;  Brimmer  v.  Rebman,  138 
U.  S.  78,  34  L.  ed.  862,  3  Inters.  Com.  Rep. 
485,  11  Sup.  Ct.  Rep.  213;  Voight  v.  Wright, 
141  U.  S.  62,  35  L.  ed.  638,  11  Sup.  Ct.  Rep. 
855;  Tiernan  v.  Rinker,  102  U.  S.  123,  26 
L.  ed.  103;  Guy  v.  Baltimore,  100  U.  S.  434, 
25  L.  ed.  743 ;  Welton  v.  Missouri,  91  U.  S. 
275,  23  L.  ed.  347;  Walling  v.  Michigan, 
116  U.  S.  446,  29  L.  ed.  691,  6  Sup.  Ct.  Rep. 
454) ;  nor  impose  a  tax  on  interstate  com- 
merce, either  by  a  tax  laid  on  the  transpor- 
tation of  the  subjects  of  that  commerce 
(State  Freight  Tax  Case,  16  Wall.  232,  279, 

21  L.  ed.  146,  162;  Western  U.  Teleg.  Co.  v. 
Texas,  105  U.  S.  460,  465,  26  L.  ed.  1067, 
IOCS;  New  York  ▼.  Compagnie  G4n4rale 
Transatlantique,  107  U.  S.  59,  27  L.  ed.  383, 
2  Sup.  Ct.  Rep.  87),  or  by  a  tax  on  the  re- 
ceipts derived  from  that  transportation,  or 
upon  the  capital  stock  of  the  carrier  (Phila- 
delphia &  8.  Mail  S.  S.  Co.  v.  Pennsylvania, 
122  U.  S.  326,  30  L.  ed.  1200,  1  Inters.  Com. 
Rep.  308,  7  Sup.  Ct.  Rep.  1118;  Western  U. 
Teleg.  0>.  v.  Alabama  Bd.  of  Assessment 
[Western  U.  Teleg.  Co.  v.  Seay]  132  U.  8. 
472,  33  L.  ed.  409,  2  Inters.  Com.  Rep.  726, 
10  Sup.  Ct.  Rep.  161 ;  Pensacola  Teleg.  Co.  v. 
Western  U.  Teleg.  Co.  96  U.  S.  1,  24  L.  ed. 
708;  Ratterman  v.  Western  U.  Teleg.  Co. 
127  U.  S.  411,  32  L.  ed.  229,  2  Inters.  Com. 
Rep.  59,  8  Sup.  Ct.  Rep.  1127;  Western  U. 
Teleg.  Co.  v.  Pennsylvania,  128  U.  S.  39, 
32  L.  ed.  345,  2  Inters.  Com.  Rep.  241,  9  Sup. 
(^.  Rep.  6;  Western  U.  Teleg.  Co.  v.  Atty. 
Gen.  125  U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct. 
Rep.  961 ;  Fargo  v.  Michigan  [Fargo  v.  Ste- 
vens] 121  U.  S.  230,  30  L.  ed.  888,  1  Inters. 
Com.  Rep.  61,  7  Sup.  Ct.  Rep.  857;  Califor- 
nia V.  Central  P.  R.  Co.  127  U.  S.  1,  32  L. 
ed.  150,  2  Inters.  Com.  Rep.  153,  8  Sup.  Ct. 
Rep.  1073;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  29  L.  ed.  158,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826).  or  by 
means  of  a  license  fee  on  the  privilege  9r 
occupation  of  engaging  in  interstate  com- 
merce (Robbins  v.  Taxing  Dist.  supra;  Cor- 
son V.  Maryland,  120  U.  S.  502,  30  L.  ed. 
690,  1  Inters.  Com.  Rep.  50,  7  Sup.  Ct  Rep. 
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655;  Leloup  ▼.  Mobile,  127  U.  S.  640,  32  L. 
ed.  311,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct 
Rep.  1380;  Harman  v.  Chicago,  147  U.  8. 
396,  37  L.  ed.  216,  13  Sup.  Ct  Rep.  300; 
Brennan  v.  Titusville,  153  U.  S.  289,  38  U 
ed.  719,  4  Inters.  Com.  Rep.  658,  14  Sup.  Ct 
Rep.  829;  Moran  v.  New  Orleans,  112  U.  8. 
69, 28  L.  ed.  653,  5  Sup.  Ct  Rep.  38;  Asherv. 
Texas, supra;  McCall  v.  California,  136  U. 8. 
104,  34  L.  ed.  392,  3  Inters.  Com.  Rep.  181, 
10  Sup.  Ct  Rep.  881 ;  Norfolk  &  W.  R.  Co. 
V.  Pennsylvania,  136  U.  S.  114,  34  L.  ed.  394, 
3  Inters.  Com.  Rep.  178,  10  Sup.  Ct.  Rep. 
958;  Crutcher  r.  Kentucky,  141  U.  8.  47, 
35  L.  ed.  649,  11  Sup.  Ct  Rep.  851;  Hender- 
son ▼.  New  York  [Henderson  v.  Wickham] 
92  U.  S.  259,  23  L.  ed.  543 ;  Pickard  v.  Pull- 
man Southern  Car  Co.  117  U.  S.  34,  29  L. 
ed.  785,  6  Sup.  Ct  Rep.  636 ;  Webber  v.  Vir- 
ginia, 103  U.  S.  344,  26  L.  ed.  565;  Stouten- 
burgh  V.  Hennick,  129  U.  S.  141,  32  L.  ed. 
637,  9  Sup.  Ct  Rep.  256) ;  nor  can  a  state 
in  any  way  attempt  to  regulate  interstate 
commerce  by  imposing  burdensome  conditions 
under  which  it  may  be  conducted,  whether 
by  fixing  rates  (Wabash,  St  L.  &  P.  R.  Co. 
V.  Illinois,  118  U.  S.  557,  30  L.  ed.  244,  1  In- 
ters. Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4;  Cor- 
ington  &  C.  Bridge  Co.  v.  Kentucky,  154  U. 
S.  204,  38  L.  ed.  962,  4  Inters.  Com.  Rep. 
649,  14  Sup.  Ct.Rep.  1087),  or  preventing 
the  introduction  of  certain  articles  of 
commerce  (Bowman  y.  Chicago  &  N.  W. 
R.  Co,  125  U.  S.  465,  31  L.  ed.  700,  1 
Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rep. 
1062;  Leisy  v.  Hardin,  135  U.  S.  100,  34  L. 
ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct 
Rep.  681 ) ;  or  by  requiring  telegraphic  mes- 
sages to  be  sent  in  the  order  received  and 
delivered  by  messengers' within  one  mile  of 
the  office  (Western  U.  Teleg.  Co.  v.  Pend- 
leton, 122  U.  S.  347,  30  L.  ed.  1187,  1  In- 
ters. Com.  Rep.  306,  7  Sup.  Ct  Rep.  1126) ; 
or  by  requiring  common  carriers  to  give 
equal  passenger  accommodations  withoat 
distinction  on  account  of  race  or  color  (Hall 
V.  De  Cuir,  95  U.  S.  485,  24  L.  ed.  547). 

To  the  extent  that  this  plaintiff  condueta 
its  business  through  the  mails,  it  is  not  im- 
portant whether  the  subject-matter,  whi^ 
is  transmitted  from  Pennsylvania  to  Kan- 
sas, was  an  article  of  commerce  or  not,  or 
whether  its  mere  transmission  was  strictly 
interstate  commerce;  for  the  state  of  Kan- 
sas was  powerless  to  invade  the  exclusive 
power  of  the  Federal  government  to  deter- 
mine what  should  and  what  should  not  be 
transported  through  the  mails. 

Ex  parte  Jackson,  96  U.  S.  727,  24  L.  ed. 
877;  Re  Rapier,  143  U.  S.  110,  36  U  ed.  M, 
12  Sup.  Ct.  Rep.  374;  Homer  y.  United 
States,  143  U.  S.  207,  36  L.  ed.  126,  12  Sop^ 
Ct  Rep.  407. 
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Mr.  David  C.  Harrington  also  filed  a 
brief  for  plaintiflf  in  error: 

A  corporation  incorporated  to  do  a  manu- 
facturing business,  exercising  all  its  oorpo- 
rate  franchises  in  the  state  where  it  is  in- 
corporated, and  manufacturing  the  article 
which  it  sells  in  the  state  where  it  is  incor- 
porated, although  it  sends  agents  to  other 
states  to  sell  its  goods,  does  not  engage  in 
business  in  the  other  states.  It  can  only  be 
"doing  business^'  in  other  states  when  it 
opens  its  manufacturing  establishment  and 
manufactures  its  goods  in  another  state. 

Bertha  Zinc  &  Mineral  Co.  y.  Clute,  7 
Misc.  123,  27  N.  Y.  Supp.  342;  People  ex 
reL  Washington  Mills  v.  Roberts,  8  App. 
Dir.  201,  40  N.  Y.  Supp.  417;  People  ex  rel. 
Southern  Cotton  Oil  Co.  v.  Roberts,  25  App. 
Dir.  13,  48  N.  Y.  Supp.  1028;  People  ex  rel. 
Soda  Fountain  Co.  v.  Roberts,  29  App.  Diy. 
685,  51  N.  Y.  Supp.  487;  People  ex  rel.  Kel- 
logg Newspaper  Co.  v.  Roberts,  30  App.  Div. 
150,  51  N.  Y.  Supp.  866;  Ware  Cattle  Co.  ▼. 
Anderson,  107  Iowa,  231,  77  N.  W.  1026; 
Holder  v.  Aultman,  M  &  Co.  109  U.  S.  81, 
42  L.  ed.  669,  18  Sup.  Ct.  Rep.  269;  Sulli- 
van V.  Sullivan  Timber  Co.  103  Ala.  371, 
25  L.R.A.  543,  15  So.  941;  Toledo  Commer- 
cial  C6.  V.  Glen  Mfg.  Co.  66  Ohio  St.  217, 
45  N.  E.  197;  W.  B.  Mearshon  ft  Co.  v. 
Pottoville  Lumber  Co.  187  Pa.  12,  67  Am. 
St  Rep.  560,  40  Atl.  1019;  Wolff  Dryer  Co. 
V.  Bigler,  192  Pa.  466,  43  Atl.  1092 ;  Cooper 
Mfg.  Co.  V.  Ferguson,  113  U.  S.  727,  28  L. 
ed.  1137,  5  Sup.  Ct.  Rep.  739;  Davis  &  R. 
Bldg.  k  Mfg.  Co.  V.  Dix,  64  Fed.  412 ;  People 
ex  rel.  Lembeck  it  B.  Eagle  Brewing  Co.  v. 
Roberts,  22  App.  Div.  282,  47  N.  Y.  Supp. 
949;  People  ex  rel.  H.  B.  Smith  Co.  r.  Ro- 
berts, 27  App.  Div.  465,  50  N.  Y.  Supp.  355; 
Beard  r.  Union  k  American  Pub.  Co.  71  Ala. 
60;  Murphy  Varnish  Co.  v.  Council,  10  Misc. 
653,  32  N.  Y.  Supp.  492 ;  People  ex  rel.  Har- 
Ian  k  H.  Co.  v.  Campbell,  139  N.  Y.  68,  34 
N.  E.  753;  People  ex  rel.  Chicago  Junction 
R.  k  Union  Stockyards  Co.  v.  Roberts,  154 
N.  Y.  1,  47  N.  B.  974;  Havens  k  0.  Co.  v. 
Diamond,  93  111.  App.  657. 

If  a  statute  is  judically  construed  and  aft- 
erwards re-enacted,  there  is  incorporated  in 
it  the  opinion  and  construction  given  by  the 
court.  The  same  rule  applies  in  cases 
where  a  statute  has  been  passed  in  one  state, 
and  has  received  the  judicial  construction 
of  the  court  in  that  state.  If,  after  such 
construction,  it  is  adopted  in  another  state, 
the  construction  is  incorporated  in  the  stat- 
ute. 

23  Am.  k  Eng.  Enc.  Law,  2d  ed.  pp.  371, 
432 ;  The  Abbottsford,  98  U.  S.  440,  25  L.  ed. 
168;  United  SUtes  v.  Mooney,  116  U.  S.  104, 
29  L.  ed.  560,  6  Sup.  Ct.  Rep.  304 ;  Reiche  v. 
Smythe,  13  Wall.  162,  20  L.  ed.  566;  Dwar- 
ris.  Statutes,  pp.  701-766;  McDonald  ▼.  Ho- 
54  Ii.  ed. 


vey,  110  U.  S.  619,  28  L.  ed.  269,  4  Sup.  Ct 
Rep.  142. 

The  contract  in  this  case  is  a  Pennsyl- 
vania contract. 

9  Cyc  Law  k  Proc.  p.  670. 

What  the  company  is  doing  in  Kansas  is 
interstate  eonmierce,  and  the  attempted  reg- 
ulation by  Kansas  is  unlawful. 

Mobile  County  ▼.  Kimball,  102  U.  S.  691, 
26  L.  ed.  238;  Cooper  Mfg.  Co.  v.  Ferguson, 
supra;  Robbins  v.  Taxing  Dist.  120  U.  S. 
489,  30  L.  ed.  694,  1  Inters.  Com.  Rep.  45, 
7  Sup.  Ct.  Rep.  592;  Asher  v.  Texas,  128  U. 
S.  129,  32  L.  ed.  368,  2  Inters.  Com.  Rep. 
241,  9  Sup.  Ct.  Rep.  1;  Stoutenburgh  v.  Hen- 
nick,  129  U.  S.  140,  32  L.  ed.  637,  9  Sup. 
Ct.  Rep.  256;  Lyng  v.  Michigan,  135  U.  S. 
161,  34  L.  ed.  160,  3  Inters.  Com.  Rep.  143, 
10  Sup.  Ct.  Rep.  725;  Crutcher  v.  Kentucky, 
141  U.  S.  47,  35  L.  ed.  649,  11  Sup.  Ct.  Rep. 
851;  Brennan  ▼.  Titusville,  153  U.  S.  289, 
38  L.  ed.  719,  4  Inters.  Com.  Rep.  658,  14 
Sup.  Ct.  Rep.  829;  Stockard  v.  Morgan,  185 
U.  S.  27,  46  L.  ed.  785,  22  Sup.  Ct.  Rep.  676; 
Caldwell  v.  North  Carolina,  187  U.  S.  622, 

47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229;  Con- 
nolly V.  Union  Sewer  Pipe  Co.  184  U.  S. 
658,  46  L.  ed.  689,  22  Sup.  Ct.  Rep.  431 ;  19 
Cyc.  Law  k  Proc.  pp.  1272,  1273:  Havens 
k  6.  Co.  V.  Diamond,  supra;  Mac^Iillan  Co. 
V.  Stewart,  69  N.  J.  L.  212,  54  Atl.  240;  M. 
B.  Faxon  Co.  v.  Lovett  Co.  60  N.  J.  L.  128, 
36  Atl.  692;  Pensacola  Teleg.  Co.  v.  West- 
ern U.  Teleg.  Co.  96  U.  S.  1,  24  L.  ed.  708; 
Wabash,  St.  L.  k  P.  R.  Co.  v.  Illinois,  118 
U.  S.  557,  30  L.  ed.  244,  1  Inters.  Com.  Rep. 
31,  7  Sup.  Ct.  Rep.  4;  Covington  k  C. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  38 
L.  ed.  962,  4  Inters.  Com.  Rep.  649,  14 
Sup.  Ct.  Rep.  1087;  Welton  v.  Missouri,  91 
U.  S.  275,  23  L.  ed.  347 ;  Passenger  Cases,  7 
How.  283,  12  L.  ed.  702;  Henderson  v.  New 
York  (Henderson  v.  Wickhara)  92  U.  S.  259, 
23  L.  ed.  643;  Pickard  v.  Pullman  Southern 
Car  Co.  117  U.  S.  34,  29  L.  ed.  785,  6 
Sup.  Ct.  Rep.  636;  Corson  v.  Maryland,  120 
U.  S.  602,  30  L.  ed.  699,  1  Inters.  Com.  Rep. 
60,  7  Sup.  Ct.  Rep.  655;  Leloup  v.  Mobile, 
127  U.  S.  640,  32  L.  ed.  311,  2  Inters.  Com. 
Rep.  134,  8  Sup.  Ct.  Rep.  1380;  Ratterman 
V.  Western  U.  Teleg.  Co.  127  U.  S.  411,  32  L. 
ed.  229,  2  Inters.  Com.  Rep.  69,  8  Sup.  Ct. 
Rep.  1127:  Western  U.  Teleg.  Co.  v.  Texas, 
105  U.  S.  460,  26  L.  ed.  1067;  Western  U. 
Teleg.  Co.  v.  Pendleton,  122  U.  S.  347,  30  L. 
ed.  1187,  1  Inters.  Com.  Rep.  306,  7  Sup.  Ct. 
Rep.  1126;  Lottery  Case  (Champion  ▼. 
Ames)  188  U.  S.  321,  47  L.  ed.  492,  23  Sup. 
Ct.  Rep.  321 ;  Norfolk  k  W.  R.  Co.  v.  Penn- 
sylvania, 136  U.  S.  118,  34  L.  ed.  397,  3  In- 
ters. Com.  Rep.  178,  10  Sup.  Ct.  Rep.  968; 
Norfolk  k  W.  R.  Co.  v.  Sims,  191  U.  S.  441, 

48  L.  ed.  254,  24  Sup.  Ct.  Rep.  151:  Web- 
her  T.  Virginia,  103  U.  S.  344,  26  L.  ed.  565; 
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McCall  V.  California,  130  U.  S.  104,  34  L. 
cd.  31)2,  3  Inters.  Lorn.  Kep.  181,  10  Sup. 
Ct.  Rep.  881. 

llie  fact  that  a  burden  or  condition  or 
regulation  is  laid  indiscriminately  on  for- 
eign and  local  corporations  and  on  individ- 
uals does  not  help  the  statute  any.  States 
must  not  interfere  with  interstate  com- 
merce, wlicevcr  carries  it  on. 

17  Am.  &  Eng.  £nc.  Law,  2d  ed.  p.  77, 
and  note. 

If  a  corporation  is  enpnged  in  commerce, 
A  sister  state  cunnot  deprive  it  of  tlie  equal 
protection  of  the  laws,  which  includes  the 
right  to  resort  to  the  courts  for  the  enforce- 
ment of  contracts. 

Santa  Clara  County  v.  Southern  P.  R.  Co. 
118  U.  S.  394,  30  L.  ed.  118,  6  Sup.  Ct.  Rep. 
1132;  Fire  Asso.  of  Philadelphia  v.  New 
York,  119  U.  S.  110,  120,  30  L.  ed.  342,  347, 
7  Sup.  Ct.  Rep.  108;  Smyth  v.  Ames,  1G9 
U.  S.  460,  52G,  42  L.  ed.  819,  842,  18  Sup. 
Ct.  Rep.  418;  Cotting  v.  Kansas  City  Stock 
Yards  Co.  (Cotting  v.  Godard  )J83  U.  S. 
79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30;  Con- 
nolly V.  Union  Sewer  Pipe  Co.  184  U.  S. 
640,*5r)8,  46  L.  ed.  079,  689,  22  Sup.  Ct.  Rep. 
431 ;  Minneapolis  &,  St.  L.  R.  Co.  v.  Beck- 
with,  129  U.  S.  26,  32  L.  ed.  686,  9  Sup.  Ct 
Rep.  207. 

Ihe  power  of  a  foreign  corporation  to 
make  and  take  contracts  is  utterly  ineffec- 
tual and  illusory,  if  it  does  not  include  the 
ordinary  remedies  afforded  by  the  local  state 
to  its  own  citizens  and  corporations. 

6  Thomp.  Corp.  §  7077. 

^^enns  of  enforcement  of  a  contract  is  the 
breath  of  its  vital  existence. 

Edwards  v.  Kearzey,  96  U.  S.  600,  24  L. 
•€d.  706. 

The  mere  fact  that  a  foreign  corporation, 
without  complying  with  such  a  statute, 
makes  a  contract  with  a  domestic  citizen, 
or  takes  a  contract  from  him,  does  not  make 
the  contract  unlawful,  but  it  may  be  en- 
forced in  a  judicial  proceeding. 

19  Cyc.  Law  &  Proc.  p.  1276;  Holder  v. 
Aultman,  M.  &  Co.  169  U.  S.  81,  42  L.  ed. 
669,  18  Sup.  Ct.  Rep.  269. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  the  Interna- 
tional Text-book  Company  in  one  of  the 
courts  of  Kansas, — the  court  of  Topeka, — to 
recover  from  Pigg,  the  defendant  in  error, 
the  sum  of  $79.60,  with  interest,  as  due  the 
plaintiff  under  a  written  contract  between 
him  and  that  company,  made  in  1906.  The 
•ease  was  tried  upon  agreed  facts,  and  judg- 
ment was  rendered  in  favor  of  the  defend- 
ant for  his  costs.  That  judgment  was  af- 
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firmed  in  a  state  district  court,  which  held 
that  the  plaintiff  was  not  entitled  to  main- 
tain the  action,  and  the  latter  judgment  was 
affirmed  by  the  supreme  court  of  Kansas. 

It  is  assigned  for  error  that  the  final  judg- 
ment— based  upon  certain  provisions  of  the 
statutes  of  Kansas,  to  be  presently  referred 
to — was  in  violation  of  the  company's  rights 
under  the  Constitution  of  the  United  States. 

The  facts  agreed  to — using  substantially 
the  language  of  the  parties  -make  substan- 
tially the  following  case: 

The  International  Text-book  Company  is  a 
Pennsylvania  corporation,  and  the  proprie- 
tor of  what  is  known  as  the  International 
Correspondence  Schools  at  Scranton,  in  that 
commonwealth.  Those  schools  have  courses 
in  architecture,  chemistry,  civil,  mechanical, 
electrical,  and  steam  engineering,  English 
branches,  French,  German,  mathematics  and 
mechanics,  pedagogy,  plumbing,  heating, 
telegraphy,  and  many  other  subjects.  It  has 
a  capital  stock,  and  the  profits  arising  from 
its  business  are  distributi'd  in  dividends,  or 
applied  otherwise,  as  the  company  may 
elect.  The  executive  officers  of  the  company, 
as  well  as  the  teachers  and  instructors  em- 
ployed by  it,  reside  and  exercise  their  re- 
spective functions  at  Scranton.  *Its[100 
business  is  conducted  by  preparing  and  pub- 
lishing instruction  papers,  text-books,  and  il- 
lustrative apparatus  for  courses  of  study  to 
be  pursued  by  means  of  correspondence,  and 
the  forwarding,  from  time  to  time,  of  such 
publications  and  apparatus  to  students.  In 
the  conduct  of  its  business  the  company  em- 
ploys local  or  traveling  agents,  called  so- 
licitor-collectors, whose  duties  are  to  pro- 
cure and  forward  to  the  company  at  Scran- 
ton, from  persons  in  a  specified  territory,  on 
blanks  furnished  by  it,  applications  for 
scholarships  in  its  correspondence  schools, 
and  also  to  collect  and  forward  to  the  com- 
pany deferred  payments  on  scholarships.  In 
order  that  applicants  may  adapt  applica- 
tions to  their  needs,  each  solicitor-collector 
is  kept  informed  by  correspondence  with 
the  company  of  the  fees  to  be  collected  for 
the  various  scholarships  offered,  and  of  the 
contract  charges  to  be  made  for  cash  or  de- 
ferred payments,  as  well  as  the  terms  of 
payment  acceptable  to  the  company.  In 
conformity  with  the  contract  between  the 
company  and  its  scholars,  the  scholarship 
and  instruction  papers,  text-books  and  il- 
lustrative apparatus  called  for  under  each 
accepted  application  are  sent  by  the  com- 
pany  from  Scranton  directly  to  the  appH- 
cant,  and  instruction  is  imparted  by  means 
of  correspondence  through  the  mails,  be- 
tween the  company,  at  its  office  in  that  eitj, 
and  the  applicant,  at  his  residence  in  an- 
other state. 

During  the  period  covered  by  the  present 
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-transaction,  the  company  had  a  solicitor- 
•eollector  for  the  territory  that  included  To- 
peka,  Kansas,  and  he  solicited  students  to 
-take  correspondence  courses  in  the  plain- 
tiff's -schools.  His  oiBce  in  Kansas  was  pro- 
cured and  maintained  at  his  own  expense, 
for  the  purpose  of  furthering  the  procuring 
-6f' applications  for  scholarships  and  the  col- 
lection of  fees  therefor.  The  company  had 
no  office  of  its  own  in  that  state.  The  so- 
licitor-collector was  paid  a  fixed  salary  by 
the  company  and  a  commission  on  the  num- 
ber of  applications  obtained  and  the  collec- 
tions made.  He  sent  daily  reports  to  the 
company  for  his  territory,  those  reports 
showing  that  for  March,  190G,  the  aggregate 
101]  collections  *on  scholarships  and  de- 
ferred payments  on  subscriptions  approached 
^500. 

At  the  date  of  the  agreement  sued  on, 
•and  at  the  time  this  suit  was  brought,  nu- 
merous persons  in  Topeka  were  taking  the 
plaintiff's  course  of  instruction  by  corre- 
•spondence  through  the  mails.  The  contracts 
for  those  courses  were  procured  by  its  so- 
licitor-collector assigned  to  duty  in  Kansas, 
and,  as  stated,  payments  thereon  were  col- 
lected and  remitted  by  him  to  the  plaintiff 
at  Scranton. 

The  written  contract  in  question,  signed 
by  the  defendant  at  Topeka,  Kansas,  and 
accepted  by  the  company  at  Scranton, 
showed  that  he  had  subscribed  for  a  schol- 
arship covering  a  course  of  instruction  by 
-correspondence  in  commercial  law,  and  had 
agreed  to  pay  tlierefor  $84,  in  instalments. 
When  this  suit  was  brouf^ht,  there  remained 
unpaid  on  the  principal  of  that  subscrip- 
tion the  sum  of  $79.00. 

The  present  action  was  brought  to  re- 
^K>ver  that  sum,  with  interest,  as  due  the 
<sompany  under  the  defendant's  contract 
with  it.  The  defendant  did  not  deny  mak- 
ing the  contract,  nor  that  he  was  indebted 
to  the  company  in  the  amount  for  which  he 
was  sued.  But  it  was  adjudged,  in  conform- 
ity with  his  contention,  that  by  reason  of 
the  company's  failure  to  comply  -toith  cer- 
tain provieiona  of  the  atatutea  of  Kansaa, 
it  was  not  entitled  to  maintain  this  action 
in  a  court  of  Kansas. 

We  will  now  refer  to  the  proTisions  of 
the  Kansas  statute  under  which  the  Text- 
book Company  was  held  not  to  be  entitled 
to  maintain  the  present  action  in  the  courts 
of  the  state.  The  statute,  the  plaintiff  al- 
leges, cannot  be  applied  to  it  without  vio- 
lating its  rijrhts  under  the  Constitution  of 
the  United  States. 

By  §  1260  of  the  Kansas  General  Statutes 
of  1901  it  is  provided,  among  other  things, 
that  a  corporation  organised  under  the  laws 
of  any  other  state,  territory,  or  foreign 
country,  and  seeking  to  do  business  in  Kan- 
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sas,  may  make  application  to  the  state  char- 
ter board,  composed  of  the  attorney  general, 
the  secretary  of  sti^te,  and  the  state  bank 
commissioner,  for  "permission"  *to  en-  [102 
gage  in  business  in  that  state  as  a  foreign 
corporation.  It  is  necessary  that  the  applica- 
tion should  be  accompanied  by  a  fee  of  $25, 
and  as  a  condition  precedent  to  obtaining  au* 
thority  to  transact  business  in  the  state,  a 
corporation  of  another  state  was  required  to 
file  in  the  office  of  the  secretary  of  state  its 
written  consent,  irrevocable,  that  process 
against  it  might  be  served  upon  that  officer. 
§  1261.  In  passing  upon  the  application, 
the  charter  board  is  authorized  to  make 
special  inquiry  in  reference  to  the  solvency 
of  the  corporation,  and  if  they  determined 
that  such  corporation  was  properly  organ- 
ized in  accordance  with  the  laws  under  which 
it  was  incorporated,  "that  its  capital  is  un- 
impaired, and  that  it  is  organized  for  a 
purpose  for  which  a  domestic  corporation 
may  be  organized"  in  Kansas,  then  its  appli- 
cation is  to  be  granted,  and  a  certificate 
issued,  setting  forth  the  fact  that  "the  ap- 
plication has  been  granted,  and  that  such 
foreign  corporation  may  engage  in  business 
in  this  state."  Before  filing  its  charter,  or  a 
certified  copy  thereof,  with  the  secretary  of 
state,  the  corporation  is  required  to  pay  to 
the  state  treasurer,  for  the  benefit  of  the 
"permanent  school  fund,"  a  specified  per 
cent  of  its  capital  stock.  §§  1263,  1264. 
Tlie  last-named  section  was  the  subject  of 
extended  examination  in  Western  U.  Teleg. 
Co.  V.  Kansas,  recently  decided  (216  U.  S. 
1,  ante,  365,  30  Sup.  Ct.  Rep.  190),  and  was 
held  to  be  unconstitutional  in  its  application 
to  the  Western  Union  Telegraph  Company, 
seeking  to  do  local  business  in  Kansas. 

But  the  section  which  controlled  the  de- 
cision by  the  state  court  in  the  present  case 
is  §  1283,  which  is  as  follows:  "It  shall  be 
the  duty  of  the  president  and  secretary  or 
of  the  managing  ofiicer  of  each  corporation 
for  profit,  doing  business  in  this  state,  ex- 
cept banking,  insurance,  and  railroad  cor- 
porations, annually,  on  or  before  the  1st  day 
of  August,  to  prepare  and  deliver  to  the 
secretary  of  state  a  complete  detailed  state- 
ment of  the  condition  of  such  corporation  on 
the  30th  day  of  June  next  preceding.  Such 
statement  shall  set  forth  and  exhibit  the 
following,  namely:  1st.  The  authorized  cap- 
ital *stock.  2d.  The  paid-up  capital  [lOS 
stock.  3d.  The  par  value  and  the  market  val- 
ue per  share  of  said  stock.  4th.  A  complete 
and  detailed  statement  of  the  assets  and  lia- 
bilities of  the  corporation,  dth.  A  full  and 
complete  list  of  the  stockholders,  with  the 
postofiice  address  of  each,  and  the  number 
of  shares  held  and  paid  ifor  by  each.  6th. 
The  names  and  postoffice  addresses  of  the 
ofiicorfl^  trusteesi  or  directors  and  manager 
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elected  for  the  ensuing  year,  together  with  a 
certificate  of  the  time  and  manner  in  which 
such  election  was  held  .  .  .  and  the 
failure  of  any  such  corporation  to  file  the 
statement  in  this  section  provided  for  with- 
in ninety  days  from  the  time  provided  for 
filing  the  same  shall  work  the  forfeiture  of 
the  charter  of  any  corporation  organized 
under  the  laws  of  tuis  state,  and  the  char- 
ter board  may,  at  any  time  thereafter,  de- 
clare the  charter  of  such  corporation  for- 
feited; and  upon  the  declaration  of  any 
such  forfeiture,  it  shall  be  the  duty  of  the 
attorney  general  to  apply  to  the  district 
court  of  the  proper  county  for  the  appoint- 
ment of  a  receiver  to  close  out  the  business 
of  such  corporation;  and  such  failure  to  file 
such  statement  by  any  corporation  doing 
business  in  this  state,  and  not  organized 
under  the  laws  of  this  state,  shall  work  a 
forfeiture  of  its  right  or  authoriiy  to  do 
httsiness  in  this  state,  and  the  charter  board 
may  at  any  time  declare  such  forfeiture, 
and  shall  forthwith  publish  such  declaration 
in  the  official  state  paper.  .  .  .  No  ac- 
tion shall  be  maintained  or  recovery  had  in 
any  of  the  courts  of  this  state  by  any  cor- 
poration doing  business  in  this  state  with- 
out first  obtaining  the  certificate  of  the 
secretary  of  state  that  statements  provided 
for  in  this  section  [§  1283]  have  been  prop- 
erly made."  Laws  1898,  chap.  10,  §  12,  as 
amended  by  Laws  1901,  chap.  125,  §  3. 

1.  In  view  of  the  nature  and  extent  of 
the  business  of  the  International  Text-book 
Company  in  Kansas,  the  first  inquiry  is 
whether  the  statutory  prohibition  against 
the  maintaining  of  an  action  in  a  Kansas 
court  by  ''any  corporation  doing  business  in 
this  [that]  state**  embraces  the  plaintiff  cor- 
poration. It  must  be  held,  as  the  state  court 
104]  held,  that  it  does;  for  *it  is  conceded 
that  the  Text-book  Company  did  not,  before 
bringing  this  suit,  make,  deliver,  and  file 
with  the  secretary  of  state  either  the  state- 
ment or  certificate  required  by  §  1283;  and 
upon  any  reasonable  interpretation  of  the 
statute,  that  company,  both  at  the  date  of 
the  contract  sued  on,  and  when  this  action 
was  brought,  must  be  held  as  "doing  busi- 
ness** in  Kansas.  It  had  an  agent  in  the 
state,  who  was  employed  to  secure  scholars 
for  the  schools  conducted  by  correspondence 
from  Scranton,  and  to  receive  and  forward 
any  money  obtained  from  such  scholars.  Its 
transactions  in  Kansas,  by  means  of  which 
it  secured  applications  from  numerous  per- 
sons for  scholarships,  were  not  single  or 
casual  transactions,  such  as  might  be  deemed 
incidental  to  its  general  business  as  a  for- 
eign corporation,  but  were  parts  of  its  regu- 
lar business  continuously  conducted  in  many 
states  for  the  benefit  of  its  eorresponde*^ce 
■ehools.  While  the  supreme  court  of  Kan- 
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sas  has  distinctly  held  that  the  statute  did 
not  embrace  single  transactions  that  were 
only  incidentally  necessary  to  the  business 
of  a  foreign  corporation,  it  also  adjudged 
that   the   business   done   by    the   Text-book 
Company  in  Kansas  was  not  of  that  kind, 
but  indicated  a  purpose  to  regularly  trans- 
act its  business  from  time  to  time  in  Kan- 
sas, and  therefore  it  was  to  be  regarded  as 
doing   business   in    that   state,    within    the 
meaning  of  the  statute;   and  that  it  "was 
the   intention   of   the    legislature   that    the 
state  should   reach  every   continuous  exer- 
cise  of   a   foreign   franchise,"   and   that   it 
should  apply  even  where  the  business  of  the 
foreign  corporation  was  "purely  interstate 
commerce."     John  Deere  Plow  Co.  v.   VVy- 
land,  69  Kan.  255,  257,  258,  76  Pac.  8C3,  2 
A.  &  E.  Ann.  Cas.  304 ;  State  ex  rel.  Shawnee 
County  V.  American  Book  Co.  65  Kan.  847, 
69  Pac.  503;  Thomas  v.  Remington  Paper 
Co.  67  Kan.  699,  73  Pac.  909;   Sigel-Cani- 
pion  Live-stock  Commission  Co.  v.  Haston, 
68  Kan.  749,  75  Pac.   1028.     In  our  judg- 
ment, those  rulings  as  to  the  scope  of  the 
statute  were   correct.     They   were   in   sub- 
stantial   harmony    with    the    construction 
placed  by  this  court  upon  a  Colorado  stat- 
ute somewhat  similar  to  the  Kansas  act.    A 
statute  passed  in  execution  of  a  provision 
in  the  Colorado  Constitution  required  foreign 
corporations,  as  a  condition  of  tlieir  author- 
ity "to  do  business"  in  that  state,  to  make 
and  file  with  the  secretary  of  *state  a  [105 
certificate  covering  certain  specified  matters. 
An  Ohio  corporation  having  made  in  Colo- 
rado a  contract  for  the  sale  of  machinery, 
to  be  sent  to  it  from  the  latter  state  to  Ohio, 
and  the  vendor  having  failed  to  perform  the 
contract,  a  suit  was  brought  against  him  in 
the  Federal  court,  sitting  in  Colorado.    One 
of  the  defenses  was  the  failure  of  the  Ohio 
corporation  to  make  and  file  with  the  sec- 
retary of  state  the  certificate  required   by 
the   Colorado   statute   before   it  should   be 
"authorized  or  permitted  to  do  any  busi- 
ness" in  Colorado.     It  became  necessary  to 
inquire   whether   the   Ohio  corporation,   by 
reason  of  the  above  isolated  contract,  did 
business  in  Colorado  within  the  meaning  of 
the    Constitution    and    laws    of    the    latter 
state.     This  court  said:     "Reasonably  con- 
strued, the  Constitution  and  statute  of  Col- 
orado forbid,  not  the  doing  of  a  single  act 
of  business  in  the  state,  but  the  carrying 
on  of  business  by  a  foreign  corporation  with- 
out the  filing  of  the  certificate  and  the  ap- 
pointment of  an  agent,  as  required  by  the 
statute.     .    .     .    The  making  in  Colorado 
of  the  one  contract  sued  on  in  this  case,  by 
which  one  party  agreed  to  build  and  deliver 
in  Ohio  certain  machinery  and  the  other 
party  to  pay  for  it,  did  not  constitute  a 
carrying  on  of  business  in  Colorado.     .    .    • 
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To  require  such  a  certificate  as  a  prerequi- 
site to  the  doing  of  a  single  act  of  business 
when  there  was  no  purpose  to  do  any  other 
business  or  have  a  place  of  business  in  the 
state  would  be  unreasonable  and  incongru- 
ous." Cooper  Mfg.  Co.  t.  Ferguson,  113  U. 
a  727,  728,  734,  28  L.  ed.  1137,  1139,  6 
Sup.  Ct.  Rep.  739,  741. 

In  view  of  the  agreed  facts  and  the  prin- 
ciples announced  both  by  the  Kansas  su- 
preme court  and  by  this  court,  we  hold  that, 
within  the  meaning  of  §  1283  of  the  Kansas 
statute,  the  International  Text-book  Com- 
pany was  doing  business  in  the  latter  state 
at  the  time  the  contract  in  question  was 
made,  and  was  therefore  within  the  terms 
of  that  section. 

2.  But  this  view  as  to  the  meaning  of  the 
Kansas  statute  does  not  necessarily  lead  to 
an  affirmance  of  the  judgment  below,  if,  as 
the  plaintiff  contends,  the  business  in  which 
it  is  regularly  engaged  is  interstate  in  its 
106]  nature,  and  if  the  statute,  *by  its  nec- 
essary operation,  materially  or  directly  bur- 
dens that  business. 

It  is  true  that  the  business  in  which  the 
International  Text-book  Company  is  engaged 
is  of  a  somewhat  exceptional  character,  but, 
in  our  judgment,  it  was,  in  its  essential 
characteristics,  commerce  among  the  states 
within  the  meaning  of  the  Constitution  of 
the  United  States.  It  involved,  as  already 
suggested,  regular  and  practically  continu- 
ous intercourse  between  the  Text-book  Com- 
pany, located  in  Pennsylvania,  and  its  schol- 
ars and  agents  in  Kansas  and  other  states. 
That  intercourse  was  conducted  by  means  of 
correspondence  through  the  mails  with  such 
agents  and  scholars.  While  this  mode  of 
imparting  and  acquiring  an  education  may 
not  be  such  as  is  commonly  adopted  in  this 
country,  it  is  a  lawful  mode  to  accomplish 
the  valuable  purpose  the  parties  have  in 
view.  More  than  that;  this  mode — looking 
at  the  contracts  between  the  Text-book  Com- 
pany and  its  scholars — involved  the  trans- 
portation from  the  state  where  the  school 
is  located  to  the  state  in  which  the  scholar 
resides,  of  books,  apparatus,  and  papers, 
useful  or  necessary  in  the  particular  course 
of  study  the  scholar  is  pursuing,  and  in  re- 
spect of  which  he  is  entitled,  from  time  to 
time,  by  virtue  of  his  contract,  to  informa- 
tion and  direction.  Intercourse  of  that 
kind,  between  parties  in  different  states, — 
particularly  when  it  is  in  execution  of  a 
valid  contract  bptween  them, — is  as  much 
intercourse  in  the  constitutional  sense,  as 
intercourse  by  means  of  the  telecrraph, — "a 
new  species  of  commerce,"  to  use  the  words 
of  this  court  in  Pensacola  Teleg.  Co.  v.  West- 
em  U.  Teleg.  Co.  96  U.  S.  1,  9,  24  L.  ed. 
708,  710.  In  the  great  case  of  Oihbons  v. 
Ogden,  9  Wheat.  1,  189,  6  L.  ed.  23,  68.  this 
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court,  speaking  by  Chief  Justice  ^larshall, 
said:  ^'Commerce,  undoubtedly,  is  traffic; 
but  it  is  something  more;  it  is  intercourse." 
Referring  to  the  constitutional  power  of 
Congress  to  regulate  commerce  among  the 
states  and  with  foreign  countries,  this  court 
said  in  the  Pensacola  Case,  just  cited,  that 
"it  is  not  only  the  right,  but  the  duty,  of 
Congress,  to  see  to  it  that  intercourse  among 
the  states  and  the  transmission  *o/[107 
intelligence  are  not  obstructed  or  unneces- 
sarily encumbered  by  state  legislation." 
This  principle  has  never  been  modified  by 
any  subsequent  decision  of  this  court. 

The  same  thought  was  expressed  in  West- 
ern U.  Teleg.  Co.  v.  Pendleton,  122  U.  S. 
347,  366,  30  L.  ed.  1187,  1188,  1  Inters.  Com. 
Rep.  306,  307,  7  Sup.  Ct.  Rep.  11 20,  1127, 
where  the  court  said:  "Other  commerce 
deals  only  with  persons,  or  with  visible  and 
tangible  things.  But  the  telegraph  trans- 
ports nothing  visible  and  tangible;  it  car- 
ries only  ideas,  wishes,  orders,  and  inicUi- 
gence."  It  was  said  in  the  circuit  court  of 
appeals  for  the  eighth  circuit,  speaking  by 
Judge  Sanborn,  in  Butler  Bros.  Shoe  Co. 
V.  United  States  Rubber  Co.  84  C.  C.  A. 
167,  183,  156  Fed.  1,  17,  that  "all  interstate 
commerce  is  not  sales  of  goods.  Importa- 
tion into  one  state  from  anotlior  is  the  in- 
dispensable element,  the  test,  of  interstate 
commerce;  and  every  negotiation,  contract, 
trade,  and  dealing  between  citizens  of  dif- 
ferent states,  which  conteniplntes  and  causes 
such  importation,  wliother  it  he  of  jrooils, 
persons,  or  information,  is  a  trnnsnction  of 
interstate  commerce."  If  intercourse  \\e- 
tween  persons  in  different  states  by  moans 
of  telegraphic  messages  cor.'evin.fiT  intelli- 
gence or  information  is  commerce  among 
the  states,  which  no  state  may  directly  bur- 
den or  unnecessarily  oncunil)er,  we  cannot 
doubt  that  intercourse  or  conininni'\'ition 
between  persons  in  different  states,  by  means 
of  correspondence  through  the  mails,  is  com- 
merce among  the  states  within  the  meaning 
of  the  Constitution,  especially  where,  as 
here,  such  intercourse  and  communication 
really  relate  to  matters  of  regular,  contin- 
uous business,  and  to  the  making  of  con- 
tracts and  the  transportation  of  books, 
papers,  etc.,  appertaining  to  such  business. 
In  our  further  consideration  of  this  case,  we 
shall  therefore  assume  that  the  business  of 
the  Text-book  Company,  by  means  of  corre- 
spondence through  the  mails  and  otherwise 
between  Kansas  and  Pennsylvania,  was  in- 
terstate in  its  nature. 

3.  We  must  next  inquire  whether  the  stat- 
ute of  Kansas,  if  applied  to  the  Interna- 
tional Text-book  Company,  would  directly 
burden  its  right  by  means  of  correspond- 
ence thrnusrh  the  mails  and  by  its  asrents,  to 
secure  written  agreements  with   *per[108 
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Bons  in  other  states,  whereby  such  per- 
sons, for  a  valuable  consideration,  con- 
tract to  pay  a  given  amount  for  scholar- 
ships in  its  correspondence  schools,  and 
to  have  sent  to  them,  as  found  neces- 
sary, from  time  to  time,  books,  papers, 
apparatus,  and  information,  needed  in 
the  prosecution,  in  their  respective  states, 
of  the  particular  study  which  the  scholar  has 
elected  to  pursue  under  the  guidance  of  those 
who  conduct  such  schools  at  Scranton?  Let 
us  see  what  etfect  the  statute,  by  its  neces- 
sary operation,  must  have  on  the  conduct  of 
the  company's  business. 

In  the  first  place,  it  is  made  a  condition 
precedent  to  the  authority  of  a  corporation 
of  another  state,  except  banking,  insurance, 
and  railroad  corporations,  to  do  business  in 
Kansas,  that  it  shall  prepare,  deliver,  and 
file  with  the  secretary  of  state  a  detailed 
"statement,"  showing  the  amount  of  the 
authorized,  paid-up,  par,  and  market  value 
of,  its  capital  stock,  its  assets  and  liabili- 
ties, a  list  of  its  stockholders,  with  their 
respective  postoffice  addresses,  and  the  shares 
held  and  paid  for  by  each,  and  the  names 
and  postofHce  addresses  of  the  officers,  trus- 
tees, or  directors  and  managers. 

In  the  next  place,  the  statute  denies  to 
the  corporation  doing  business  in  Kansas 
the  right  to  maintain  an  action  in  a  Kansas 
court,  unless  it  shall  first  obtain  a  certifi- 
cate of  the  secretary  of  state  to  the  effect 
that  the  statement  required  by  §  1283  Jias 
been  properly  made. 

Was  it  competent  for  the  state  to  pre- 
scribe, as  a  condition  of  the  right  of  the 
Text-book  Company  to  do  interstate  busi- 
ness in  Kansas,  such  as  was  transacted  with 
P*gg>  that  it  should  prepare,  deliver,  and 
file  with  the  secretary  of  state  the  state- 
ment mentioned  in  §  1283?  The  above  ques- 
tion must  be  answered  in  the  negative  upon 
the  authority  of  former  adjudications  by 
this  court.  A  case  in  point  is  Crutcher  v. 
Kentucky,  141  U.  S.  47,  66,  67,  36  L.  ed. 
649,  662,  11  Sup.  Ct.  Rep.  861,  853,  854, 
often  referred  to  and  never  qualified  by  any 
subsequent  decision.  That  case  arose  under 
a  statute  of  Kentucky  regulating  agencies 
of  foreign  express  companies.  The  statute 
109]  required  as  a  condition  of  the  right  *of 
the  agent  of  an  express  company  not  in- 
corporated by  the  laws  of  Kentucky,  to 
do  business  in  that  commonwealth,  to 
take  out  a  license  from  the  state  auditor, 
and  to  make  and  file  in  the  auditor's  of- 
fice a  statement  showing  that  the  com- 
pany had  an  actual  capital  of  a  given 
amount,  either  in  cash  or  in  safe  inve<«t- 
ments,  exclusive  of  costs.  These  require- 
ments were  held  by  this  court  to  be  in 
violation  of  the  Constitution  of  the  United 
States  in  their  application  to  foreign  corpo- 
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I  rations    engaged    in    interstate    commerce. 
The  court  said:     "If  the  subject  was  one 
which  appertained  to  the  jurisdiction  of  the 
state  legislature,  it  may  be  that  the  require- 
ments and  conditions  of  doing  business  with- 
in  the   state    would   be   promotive   of   the 
public   good.     It    is    clear,    however,    that 
it    would    be    a    regulation    of    interstate 
commerce    in    its    application    to    corpora- 
tions    or     associations     engaged     in     that 
business;  and  that  is  a  subject  which  be- 
longs  to   the  jurisdiction  of  the  national, 
and    not   the   state,    legislature.      Congress 
would  undoubtedly  have  the  right  to  exact 
from  associations  of  that  kind  any  guaran- 
ties it  might  deem  necessary  for  the  public 
security,  and  for  the  faithful  transaction  of 
business;  and  as  it  is  within  the  province 
of  Congress,  it  is  to  be  presumed  that  Con- 
gress has  done,  or  will  do,  all  that  is  nec- 
essary and  proper  in  that  regard.     Besides, 
it  is  not  to  be  presumed  that  the  state  of 
its  origin  has  neglected  to  require  from  any 
such   corporation   proper   guaranties   as   to 
capital   and   other   securities   necessary   for 
the  public  safety.     If  a  partnership  firm  of 
individuals   should   undertake   to  carry   on 
the  business  of  interstate  commerce  between 
Kentucky  and  other  states,  it  would  not  be 
within  the  province  of  the  state  lo.c^islature 
to  exact  conditions  on  which  they  should 
carry  on  their  business,  nor  to  require  them 
to  take  out  a  license  therefor.    To  carry  on 
interstate  commerce  is  not  a  franchise  or  a 
privilege  granted  by  the  state;  it  is  a  right 
which  every  citizen  of  the  United  Stales  is 
entitled  to  exercise  under  the  Constitution 
and  laws  of  the  United  States;  and  the  ac- 
cession  of   mere   corporate   facilities,   as   a 
matter  of  convenience  in  carryinsr  on  their 
business,  *cannot  have  the  effect  of  de-  [1  lO 
priving  them  of  such  right,  unless  Congress 
should   see   fit   to   interpose  some   contrary 
regulation  on  the  subject."     Again,  in  the 
same  case:     "Would  anyone  pretend  that  a 
state   legislature   could   prohibit  a   foreign 
corporation — an  English  or  a  French  trans- 
portation company,  for  example — from  com- 
ing into  its  borders  and  landing  goods  and 
passengers   at    its   wharves,   and   soliciting 
goods  and  passengers  for  a  return  voyage, 
without  first  obtaining  a  license  from  some 
state  ofiicer,  and  filing  a  sworn  statement  o« 
to  the  amount  of  its  capital  stock  paid  inf 
And  why  not?    Evidently  because  the  mat' 
ter  is  not  within  the  province  of  state  lejKt- 
lation,  but  within  that  of  national  legisla- 
tion."   Furtlier,  in  the  same  case:     "We  do 
not  think  that  the  difficulty  is  at  all  olm- 
ated  by  the  fact  that  the  express  company, 
as  incidental  to  its  main  business  (which  is 
to   carry  goods   between    different   states), 
does  also  some   local  business  by  carrying 
goods  from  one  point  to  another  within  the 
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state  of  Kentucky.    This  is,  probably,  quite 
as  much  for  the  accommodation  of  the  peo- 
ple of  that  state  as  for  the  advantage  of 
the  company.     But  whether  so  or  not,  it 
does  not  obviate  the  objection  that  the  regu- 
lation us  to  license  and  capital  stock  are  im- 
posed cw  conditions  on  the  company's  carry- 
ing on  the  business  of  interstate  commerce, 
which  was  manifestly  the  principal  object 
of  its  organization.     These  regulations  are 
clearly  a  burden,  and  a  restriction  upon  that 
commerce.     Whether    intended   as   such   or 
not,   they   operate  as  such.     Bvt  taxes  or 
license   fees,    in  good   faith   imposed   exclu- 
sively on  express  business  carried  on  wholly 
within  the  state,  would  be  open  to  no  such 
objection."    To  the  same  general  effect  are 
many  other  cases.     Robbins  v.  Taxing  Dist. 
120  U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct.  Rep.  692;  Leloup  v.  Mo- 
bile, 127  U.  S.  040,  32  L.  ed.  311,  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct«  Rep.  1380;  Stout- 
enburjjh  v.  Hennick,   129  U.  S.  141,  32  L. 
ed.  637,  9  Sup.  Ct.  Rep.  250;  Lyng  v.  Mich- 
igan, 135  U.  S.  166,  34  L.  ed.  153,  3  Inters. 
Com.  Rep.  143,  10  Sup.  Ct.  Rep.  725;  Mc- 
C^all  v.  California,  136  U.  S.  104,  34  L.  ed. 
391,  3  Inters.  Com.  Rep.   181,  10  Sup.  Ct. 
Rep.  881 ;  Norfolk  &  W.  R.  Co.  v.  Pennsyl- 
vania, 136  U.  S.  114,  34  L.  ed.  394,  3  Inters. 
Com.  Rep.  178,  10  Sup.  Ct.  Rep.  958;  West- 
ern U.  Telcg.  Co.  v.  Kansas,  216  U.  S.  1, 
ante,  355,  30  Sup.  Ct.  Rep.  190.     It  is  true 
that  the  statute  does  not,  in  terms,  require 
the  corporation  of  another  state  engaged  in 
111]  interstate  commerce  to  take  *out  what 
is  technically  "a  license''  to  transact  its  busi- 
ness in  Kansas.    But  it  denies  all  authority 
to  do  business  in  Kansas  unless  the  corpo- 
ration makes,  delivers,  and  files  a  "state- 
ment" of   the   kind   mentioned   in    §   1283. 
The  effect  of  such  requirement  i&  practically 
the  same  as  if  a  formal  license  was  required 
as  a  condition  precedent  to  the  right  to  do 
such  business.    In  either  case  it  imposes  a 
condition    upon   a    corporation   of   another 
state   seeking   to   do   business    in    Kansas, 
which,  in  the  case  of  interstate  business,  is 
a  regulation  of  interstate  commerce  and  di- 
rectly burdens  such  commerce.   The  state  can- 
not thus  burden  interstate  commerce.  It  fol- 
lows that  the  particular  clause  of  §  1283  re- 
quiring that  ^'statement"  is  illegal  and  void. 
In  this  connection  it  is  to  be  observed  that 
by  the  statute  the  doors  of  Kansas  courts 
are  closed  against  the  Text-book  Company, 
unless  it  first  obtains  from  the  secretary  of 
state  a  certificate  showing  that  the  "state- 
ment" mentioned  in  §  1283  has  been  prop- 
erly made.     In  other  words,  although  the 
Text-book  Company  may  have  a  valid  con- 
tract with  a  citizen  of  Kansas,  one  directly 
arising  out  of  and  connected  with  its  inter- 1 
state  business,  the  statute  denies  its  right* 
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to  invoke  the  authority  of  a  Kani>as  court 
to  enforce  its  provisions  unless  it  dues  what 
we  hold  it  was  not,  under  the  Constitution, 
bound  to  do;  namely,  make,  deliver,  and  file 
with  the  secretary  of  state  the  statement 
required  by  §  1283.  If  the  state  could,  un- 
der any  circumstances,  legally  forbid  its 
courts  from  taking  jurisdiction  of  a  suit 
brought  by  a  corporation  of  another  state, 
engaged  in  interstate  business,  upon  a  valid 
contract  arising  out  of  such  business,  and 
made  with  it  by  a  citizen  of  Kansas,  it  could 
not  impose  on  the  company,  as  a  condition  of 
its  authority  to  carry  on  its  interstate  busi' 
ness  in  Kansas,  that  it  shall  make,  deliver, 
and  file  that  statement  with  the  secretary 
of  state,  and  obtain  his  certificate  that  it 
had  been  properly  made.  This  court  held 
in  Chambers  v.  Baltimore  &  0.  R.  Co.  207 
U.  S.  142,  148,  52  L.  ed.  143,  146,  28  Sup. 
Ct.  Rep.  34,  that  a  state  may,  subject  to  the 
restrictions  of  the  Federal  Constitution,  "de- 
termine the  limits  of  the  jurisdiction  of  its 
courts,  and  the  character  of  the  *con-  [112 
troversies  which  shall  be  heard  in  them." 
But  it  also  said  in  the  same  case:  "The 
right  to  sue  and  defend  in  the  courts 
is  the  alternative  of  force.  In  an  or- 
ganized society  it  is  the  right  conserva- 
tive of  all  other  rights,  and  lies  at  the 
foundation  of  orderly  government.  It  is 
one  of  the  highest  and  most  essential 
privileges  of  citizenship,  and  must  be 
allowed  by  each  state  to  the  citizens  of 
all  other  states  to  the  precise  extent  that 
it  is  allowed  to  its  own  citizens.  Equality 
of  treatment  in  this  respect  is  not  left  to 
depend  upon  comity  between  the  states,  but 
is  granted  and  protected  by  the  Fc:leral 
Constitution."  How  far  a  corporation  of 
one  state  is  entitled  to  claim  in  another 
state,  where  it  is  doing  business,  equality 
of  treatment  with  individual  citizens  in  re- 
spect of  the  right  to  sue  and  defend  in  the 
courts,  is  a  question  which  the  exigencies 
of  this  case  do  not  require  to  be  definitely 
decided.  It  is  sufiicient  to  say  that  the  re- 
quirement of  the  statement  mentioned  in 
§  1283  of  the  statute  imposes  a  direct  bur- 
den on  the  plaintiff's  right  to  engage  in  in- 
terstate business,  and  therefore  is  in  vio- 
lation of  its  constitutional  rights.  It  is  the 
established  doctrine  of  this  court  that  a 
state  may  not,  in  any  form  or  under  any 
guise,  directly  burden  the  prosecution  of  in- 
terstate business.  But  such  a  burden  is  im- 
posed when  the  corporation  of  another  state, 
lawfully  engaged  in  interstate  commerce,  is 
required,  as  a  condition  of  its  right  to  pros- 
<»cute  its  business  in  Kansas,  to  make  and 
file  a  statement  setting  forth  certain  facts 
which  the  state,  confessedly,  could  not  oon- 
trol  by  legislation.  It  results  that  the  pro- 
vision as  to  the  statement  mentioned  in 
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§  1283  must  fall  before  the  Constitution  of 
the  United  States,  and  with  it — according 
to  the  established  rules  of  statutory  con- 
struction— ^must  fall  that  part  of  the  same 
9ecti<m  which  provides  that  the  obtaining 
of  the  certificate  of  the  secretary  of  state 
that  such  statement  has  been  properly  made 
shall  be  a  condition  precedent  to  the  right 
of  the  plaintiff  to  maintain  an  action   in 
the  courts  of  Kansas.     Section  1283,  look- 
ing at  the  object  for  which  it  was  enacted, 
must  be  regarded   as  an   entirety.     These 
118]  *  parts  of  the  statute  are  so  connected 
with  and  dependent  upon  each  other  that  the 
clause  relating  to  actions  brought  in  the 
courts  of  Kansas  cannot  be  separated  from 
the  prior  clause   in   the  same  section,  re- 
ferring to  the   statement  to  be  filed  with 
the  secretary  of  state,  and  tlie  former  left 
in   force  after  the  latter  is  stricken  down 
as   invalid.     As  the  clause  about  suits  in 
the  courts  of  Kansas  expressly  refers  to  tlie 
prior  clauses  in  the  same  section  prescrib- 
ing the  statement  to  be  filed  with  the  sec- 
retary of  state,  the  clause  relating  to  suits 
would  be  meaningless  without  reference  to 
the  latter.     We  cannot  suppose,  from  the 
words  of  the  statute,  that  the  legislature 
would  have  adopted  the  regulation  about  ac- 
tions in  the  state  courts,  except  for  the  pur- 
pose of  enforcing  the  prior  clause   in   the 
same  section,  relating  to  the  statement  to 
be  filed  with  the  secretary  of  state.     The 
several  parts  of  the  section  are  not  capable 
of  separation  if  effect  be  given  to  the  legis- 
lative intent.     It  is  well  settled  that  if  a 
statute  is  in  part  unconstitutional,  the  whole 
statute  must  be  deemed  invalid,  if  the  parts 
not  held  to  be  invalid  are  so  connected  with 
the  general  scope  of  the  statute  that  they 
cannot  be  separately  enforced,  or,  if  so  en- 
fo""ced,  will  not  effectuate  the  manifest  in- 
tent of  the  legislature.     In  Allen  v.  Louis- 
iana, 103  U.  S.  80,  84,  26  L.  ed.  318,  319, 
this  court  referred  with  approval  to  what 
Chief  Justice  Shaw  said  on  this  point  in 
Warren  v.  Charlestown,  2  Gray,   84.     Re- 
ferring to  the  rule  obtaining  in   cases  of 
statutes  in  part  constitutional  and  in  part 
unconstitutional,  that  eminent  jurist  said: 
''But,  if  they  are  so  mutually  connected  with 
and  dependent  on  each  other,  as  conditions, 
considerations,   or  compensations   for   each 
other,  as  to  warrant  a  belief  that  the  leg- 
islature intended  them  as  a  whole,  and  that, 
if  all  could  not  be  carried  into  effect,  the 
legislature  would  not  pass  the  residue  in- 
dependently, and  some  parts  are  unconstitu- 
tional, all  the  provisions  which  are  thus  de- 
pendent,   conditional,    or    connected,    must 
fall  with   them."     See  also  Poindexter  t. 
Greenhow,  114  U.  S.  270,  29  L.  ed.  185,  5 
Sup.  Ct.  Rep.  903,  962 ;  Spraigue  t.  Thomp- 
son, 118  U.  S.  90,  30  L.  ed.  116,  C  Sup.  Ct 
MS 


Rep.  988;  Huntington  t.  Worthen,  120  U.  S. 
97,  30  L.  ed.  588,  7  Sup.  Ct.  Hep.  469. 

*lt  resulto  that  as  the  part  of  §  1283  [114 
which  relates  to  the  statement  to  be  filed 
with  the  secretary  is  rnoonstitutional,  and 
as  the  clause  in  the  same  section,  relating  to 
suits  in  the  state  court,  is  so  dependent  upon 
and  connected  with  that  part  as  to  be  mean- 
ingless when  standing  alone,  the  section 
must  be  held  inoperative  in  all  its  parts, 
and  as  not  being  in  the  way  of  the  enforce- 
ment in  any  state  court  of  competent  juris- 
diction of  the  plaintiff's  right  to  a  judg- 
ment against  the  defendant  for  the  amount 
conceded  to  be  due  from  him  to  the  Text- 
book Company  under  his  contract.  The 
judgment  must  be  reversed  and  tlie  case 
remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Mr.  Justice  Moody  heard  the  argument 
of  this  case,  participated  in  its  decision  in 
conference,  and  approves  the  reversal  of  the 
judgment  upon  the  grounds  stated  in  this 
opinion. 

The  Chief  Justice  and  Mr.  Justice  Mc« 
Kenna  dissent. 

Reversed. 


SOUTHWESTERN  OIL  COMPANY,  PlfT.  in 

Err., 

V. 

STATE  OF  TEXAS. 
(See  S.  C.  Reporter's  ed.  114-127.) 

Constitutional  law  —  due  process  of  law 
—  tiixing  wholesale  dealers  In  oils. 

1.  The  imposition  of  an  occupation  tax 
on  wholesale  dealers  in  oils,  under  Tex. 
Gen.  Laws  1905,  chap.  148,  §  9,  without  ex- 
acting a  similar  tax  from  wholesale  dealers 

Note. — ^As  to  what  constitutes  due  process 
of  law — see  notes  to  People  v.  O'Brien,  2 
L.R.A.  255;  Kuntz  v.  Sumption,  2  L.R.A. 
655;  Re  Gannon,  5  L.R.A.  359;  Ulman  ▼. 
Baltimore,  11  L.R.A.  224;  Gilman  v.  Tucker, 
13  L.R.A.  304;  Pearson  v.  Yewdall,  24  L. 
ed.  U.  S.  436;  and  Wilson  v.  North  Caro- 
lina, 42  L.  ed.  U.  S.  865. 

On  due  process  of  law  in  revenue  proceed- 
ings— see  note  to  Read  v.  Dingess,  8  C.  C.  A. 
398. 

On  statutes  part  valid  and  part  invalid-^ 
see  notes  to  Titusville  Iron  Works  v.  Key- 
stone Oil  Co.  1  L.R.A.  361,  and  Fayette 
County  V.  People's  &  D.  Bank,  10  L.R.A.  196. 

As  to  the  validity  of  class  legislation — 
see  notes  to  State  v.  Goodwill,  6  Ii.R.A.  621, 
and  State  v.  Loom  is,  21  L.R.A.  789. 

As  to  constitutional  equality  of  privileirM, 
immunities,  and  protection — see  note  to 
Louisville  Safety  Vault  ft  T.  Co.  T.  Loaia- 
Yille  ft  Ns  R.  Co.  14  L.R.A.  679. 
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in  other  articles,  does  not  offend  against 
the  due*proces8-of-law  clause  of  the  Federal 
Constitution. 

(For  other  cases,  see  Constitutional  Law,  586- 
500,  in  Digest  Sup.  Ct.  1008. J 

Stutiites  — when    validity    may    be    as- 
sailed. 

2.  Objections  to  the  invalidity  under  the 

Federal   Constitution   of   the   provisions   as 

to  penalties  in  Tex.  Gen.  Laws  1905,  chap. 

148,  §   9,  taxing  wholesale  dealers  in   oils, 

are  not  open  in  a  civil  suit  brought  by  the 

state  to  recover  the  taxes  so  imjiosed. 

(For  other  cases,   see   Statutes.   03-00,   in  Di- 
gest Sup.  Ct  1008.] 

Statutes —-Invalid  In  part. 

3.  The  possible  invalidity  under  the  due- 
process-of-law  clause  of  the  Federal  Consti- 
tution of  the  provisions  as  to  penalties,  con- 
tained in  Tex.  Gen.  Laws  1905,  chap.  148, 
§  9,  taxing  wholesale  dealers  in  oils,  does 
not  invalidate  the  wholly  independent  pro- 
visions of  that  statute  for  the  collection  by 
civil  suit  of  the  taxes  due  the  state. 

(I'nr   other  cnses.   see   Statutes,   61-88,   in   Di- 
gest Sup.  Ct.  1908.1 

Constitutional  law— eqaal  protection  of 

the    laws— -taxing   wholesale    dealers 

In  oils. 

4.  Wholesale  dealers  in  oils  are  not  denied 
the  equal  protection  of  the  laws  by  the  oc- 
cupation tax  imposed  upon  such  dealers  by 
Tex.  (ion.  Laws  1905,  chap.  148,  §  9,  al- 
though no  similar  tax  is  exacted  from  whole- 
sale dealers  in  other  articles  of  merchan- 
dise, such  as  sugar,  bacon,  coal,  and  iron. 
(For  other  cases,  see  Constltiillonal  Law,  300- 

308,  iu  Digest  Sup.  Ct.  1908.] 

[No.  119.] 

Argued   March   2,   1910.     Decided  April    4, 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Texas  to  leview  a  judgment 
which  aflirmed  a  judgment  of  the  Court  of 
Civil  Appeals  of  that  state,  affirming  a 
judgment  of  the  District  Court  of  Travis 
County,  for  the  recovery  by  the  state  of  an 
occupation  tax  from  a  wholesale  dealer  in 
oils.     Affirmed. 

See  same  case  below,  100  Tex.  047,  103 
S.  W.  489. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  C  Greer  argued  the  cause, 
and,  with  Messrs.  F.  C.  Proctor,  D.  K.  Ore(»r, 
and  Greer,  Elinor,  &.  Miller,  filetl  a  brief  for 
plaintiff  in  error: 

The  mere  fact  of  elasslfiention  is  not  suf- 
ficient to  relieve  a  statute  from  the  reach  of 
the  equality  clause  of  the  14th  Amendment. 
In  all  cases  it  must  appear  not  only  that 
a  classification  has  been  made,  but  also  that 
it  is  one  based  upon  some  reasonable  ground, 
— gome  ditTorencc*  whleh  bears  a  just  and 
proper  relation  to  the  aUempte<l  classifica- 
tion.— and  is  not  a  mere  ;*.rbitrary  soiection. 
54  li.  cd. 


Gulf,  C.  &  S.  F.  R.  Co.  T.  Ellis,  165  U. 
S.  165,  41  L.  ed.  671,  17  Sup.  Ct.  Rep.  265. 

This  principle  must  apply  to  all  legisla- 
tion, including  the  imposition  of  taxes. 

Beirs  Gap  R.  Co.  v.  Pennsylvania,  134  U. 
S.  237,  33  L.  ed.  895,  10  Sup.  Ct.  Rep.  533. 

No  exception  to  the  rule  exists  in  the  im- 
position of  occupation  and  license  taxes. 

W.  W.  Cargill  Co.  v.  Minnesota,  180  LI.  S. 
469,  45  L.  ed.  627,  21  Sup.  Ct.  Rep.  423. 

In  determining  whether  or  not  a  tax  im- 
posed violates  a  Federal  safeguard,  not  the 
name  of  the  tax,  but  its  substantial  nature 
and  eflTect,  will  be  regarded,  and  not  that 
tax  alone,  but  the  whole  scheme  of  taxation 
will  be  considered,  to  ascertain  whether  or 
not,  as  a  practical  question,  the  persons  af- 
fected have  been  denied  the  protection  guar- 
anteed by  the  Federal  Constitution. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Texas,  210 
U.  S.  227,  62  L.  ed.  1037,  28  Sup.  Ct.  Rep. 
038. 

It  is  not  conceivable  that  the  volume  of 
business  or  extent  of  profits  in  a  certain  ar- 
ticle can  alone  be  a  reasonable  basis  of  a 
classification  that  singles  out  those  dealers 
from  all  others,  and  burdens  them  with  a 
hostile  and  destructive  discrimination,  even 
though  it  bears  the  name  of  an  "occupation 
tax." 

Cotting  V.  Kansas  City  Stock  Yards  Co. 
(Cotting  v.  Oodard)  183  *U.  S.  104,  46  L.  ed. 

106,  22  Sup.  Ct.  Rep.  30. 

Mr.  James  DuBosc  Walthall  argued  the 
cause,  and,  with  Mr.  Robert  Vance  David, 
son,  filed  a  brief  for  defendant  in  error: 

The  tax  prescribed  by  §  9  of  chapter  148 
of  the  acts  of  the  twenty-ninth  legislature  of 
'J'cxas  is  not  an  ad  valorem  or  property  tax, 
but  an  occupation  tax.  » 

Texas  Co.  v.  Stephens.  100  Tex.  644,  103 
S.  W.  481 ;  Producers'  Oil  Co.  v.  Stephens, 
44  Tex.  Civ.  App.  327,  99  S.  W.  157;  Pull- 
man Palace  Car  Co.  v.  State,  64  Tex.  274, 
53  Am.  Rep.  758;  State  v.  Stephens,  4  Tex. 
137;  Languille  v.  State,  4  Tex.  App.  322; 
Cooley,  Taxn.  3d  ed.  p.  31 ;  Horn  Silver  Min. 
Co.  V.  New  York,  143  U.  S.  313,  36  L.  ed. 

107,  4  Inters.  Com.  Rep.  57,  12  Sup.  Ct.  Rep. 
403;  Maine  v.  Grand  Trunk  R.  Co.  142  U. 
S.  227,  35  L.  ed.  095,  3  Inters.  Com.  Rep. 
807,  12  Sup.  Ct.  Rep.  121,  163;  New  York 
ex  rel.  New  York,  C.  &  11.  R.  R.  Co.  v.  Miller, 
202  U.  S.  590,  50  L.  cd.  1159,  26  Sup.  Ct.  Rep. 
714;  Kehrer  v.  Stewart,  197  U.  S.  69,  49  L. 
ed.  668,  25  Sup.  Ct.  Rep.  403;  Osborne  ▼. 
Florida,  164  U.  S.  650,  41  L.  ed.  586,  17 
Sup.  Ct.  Rep.  214;  Turner  v.  Wilkes  Coun- 
ty, 173  U.  S.  461,  43  L.  ed.  768.  19  Sup.  Ct. 
Uep.  404;  Gatewood  v.  North  Carolina,  203 
U.  S.  541,  51  L.  e*l.  309,  27  Sup.  Ct.  Rep. 
167;  Armour  Packing  Co.  v.  Lacy,  200  U.  8. 
226,  60  L.  ed.  451,  20  Sup.  Ct.  Rep.  232: 
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Smiley  v.  Kansas,  196  U.  S.  447,  49  L.  ed. 
546,  25  Sup.  Ct.  Rep.  289. 

Does  the  statute  under  consideration  vio- 
late the  14th  Amendment  to  the  Constitution 
of  the  United  States,  prohibiting  the  state 
from  depriving  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  or 
denying  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws? 

Armour  Packing  Co.  v.  Lacy,  200  U.  S. 
233,  50  L.  ed.  456,  26  Sup.  Ct.  Rep.  232;  Con- 
nolly V.  Union  Sewer  Pipe  Co.  184  U.  S. 
540-562,  46  L.  ed.  679-690,  22  Sup.  Ct.  Rep. 
431 ;  People  ex  rel.  Hatch  v.  Reardon,  184 
N.  Y.  431,  8  L.R.A.(N.S.)  314,  112  Am.  St. 
Rep.  628,  77  N.  E.  970,  6  A.  &  E.  Ann.  Cas. 
515,  amrmod  in  204  U.  S.  160,  51  L.  ed.  422, 
27  Sup.  Ct.  Rep.  188;  Nicol  v.  Ames,  173  U. 
S.  509,  43  L.  ed.  786,  19  Sup.  Ct.  Rep.  522; 
American  Sugar  Ref.  Co.  v.  Louisiana,  179 
U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct  Rep. 
43;  Cook  v.  Marshall  County,  196  U.  S.  268, 
49  L.  ed.  474,25  Sup.  Ct.  Rep.  233;  Savan 
nah,  T.  &,  I.  of  H.  R.  Co.  v.  Savannah,  198 
U.  S.  392,  49  L.  ed.  1097,  25  Sup.  Ct.  Rep. 
690;  Giozza  v.  Tiernan,  148  U.  S.  662,  37 
L.  ed.  601,  13  Sup.  Ct.  Rep.  721;  New  York 
ex  rel.  Metropolitan  Street  R.  Co.  v.  New 
York  State  Tax  Comrs.  199  U.  S.  1,  50  L. 
ed.  05,  25  Sup.  Ct.  Rep.  705,  4  A.  &  E.  Ann. 
Cas.  381;  New  York  ex  rel.  Twonty-Third 
Street  R.  Co.  v.  New  York  State  Tax  Comrs. 
190  U.  S.  53,  50  L.  ed.  85,  25  Sup.  Ct.  Rep. 
715;  Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  295,  42  L.  rd.  1043,  18  Sup.  Ct. 
Rep.  594;  Bell's  Gap  R.  Co.  v.  Pennsylva- 
nia, 134  U.  S.  237,  33  L.  ed.  895,  10  Sup. 
Ct.  Rep.  533;  lionie  Ins.  Co.  v.  New  York, 
134  U.  S.  594,  33  L.  ed.  1025,  10  Sup.  Ct. 
Bop.  593;  District  of  Columbia  v.  Brooke, 
214  If.  S.  l.-)0.  53  L.  ed.  945,  29  Sup.  Ct. 
Bep.  500;  Pacific  Exp.  Co.  v.  Seibert,  142 
U.  S.  33U-351,  35  L.  ed.  1035-1039,  3  Inters. 
Com.  Rep.  810,  12  Sup.  Ct.  Rep.  250;  W. 
W.  Cargill  Co.  v.  Minnc^^ota,  180  U.  S.  452, 
45  L.  ed.  619,  21  Sup.  Ct.  Rep.  423;  Michi- 
gan  C.  R.  Co.  v.  Powers,  201  U.  S.  293,  50 
L.  cd.  761,  26  Sup.  Ct.  Rep.  459;  Cox  v. 
Texas,  202  U.  S.  446,  50  L.  ed.  1099,  26 
Sup.  Ct.  Rep.  071 ;  Texas  Co.  v.  Stephens, 
100  Tex.  628,  103  S.  W.  481;  King  v.  Mul- 
lins.  171  U.  S.  435,  43  L.  ed.  226,  18  Sup. 
Ct.  Rep.  925. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

TTiis  action  was  brought  by  the  state  of 
Texas  in  one  of  its  own  courts,  against  the 
Southwestern  Oil  Company,  a  corporation  of 
that  state,  to  recover  the  amount  of  certain 
taxes  alleged  to  be  due  under  what  is  known 
as  the  Kennedy  act  (chapter  148,  Gen- 
eral Laws  of  Texas,  1005,  p.  358),  providing 
116]  *for  the  levy  and  collection  of  a  tax 
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upon  individuals,  firms,  associations,  or  oth- 
er persons,  owning,  managing,  operating,  or 
controlling  for  profit  within  the  state  cer- 
tain specified  kinds  of  business,  including 
wholesale  dealers  in  coal  oil,  etc.,  and  pre* 
scribing  penalties  for  violations  of  the  act. 
The  state  recovered  judgment  for  a  part  of 
that  amount.  Upon  appeal  to  the  court  of 
civil  appeals  the  judgment  was  affirmed, 
and  the  action  of  the  latter  court  was  after- 
wards afiirmed  by  the  supreme  court  of 
Texas. 

Upon  this  writ  of  error,  the  Southwestern 
Oil  Company  contends  here,  as  it  contended 
in  the  state  courts,  that  the  statute  under 
which  the  state  proceeded  was  in  violation 
of  the  Constitution  of  the  United  States. 

The  statute  in  question  (§9)  provides: 
"Each  and  every  person,  association  of  per- 
sons, or  corporation  created  by  the  laws  of 
this  or  any  other  state  or  nation,  which 
shall  engage  in  their  own  name,  or  in  the 
name  of  others,  or  in  the  name  of  their 
representatives  or  agents  in  this  state,  in 
the  wholesale  business  of  coal  oil,  naphtha, 
benzin,  or  any  other  mineral  oils  refined 
from  petroleum,  and  any  and  all  mineral 
oils,  shall  pay  an  annual  tax  of  2  per  cent 
upon  their  gross  receipts  from  any  and  all 
sales  in  this  state  of  any  of  said  articles  in 
§  9  of  this  act  hereinabove  mentioned,  and 
an  annual  tax  of  2  per  cent  of  the  cash 
market  value  of  any  and  all  of  said  articles 
that  may  be  received  or  possessed  or  han- 
dled or  disposed  of  in  any  manner  other 
tlian  by  sale  in  this  state;  and  it  is  hereby 
expressly  provided  that  delivery  to  or  pus- 
session  by  any  person,  association  of  per- 
sons, or  corporation  in  this  state,  of  any  of 
the  articles  hereinabove  mentioned  in  §  9  of 
this  act,  from  whatever  source  the  same  may 
have  been  received,  sliall,  for  the  puri)ose  of 
this  act,  be  held  and  considered  such  a  sale 
and  such  ownersliip  and  possession  of  such 
articles  and  property  (where  no  sale  is 
made)  as  will  and  shall  subject  the  same 
to  the  tax  herein  provided  for.  Said  tax 
herein  provided  for  shall  be  paid  to  the 
state  treasurer  quarterly,  and  every  such  per- 
son, agent,  association  of  persons,  'or  [117 
corporation  so  owning,  controlling,  or  man- 
aging such  business,  shall,  on  or  before  the 
1st  day  of  April,  and  quarterly  thereafter, 
report  to  the  comptroller,  under  oath  of  the 
president,  treasurer,  superintendent,  or  some 
other  officer  of  said  corporation  or  associa- 
tion, or  some  duly  authorized  agent  thereof, 
the  amount  received  by  them  from  such 
business  in  this  state.  Should  any  person, 
association  of  persons,  or  corporation,  or 
the  oflicors  or  agents  of  any  such  corpora- 
tion, person,  or  association  of  persons  herein 
named,  fail  t(»  make  the  report  herein  pro- 
vided  for,   and   pay   said   taxes,  for   thirty 

217   V.  8, 


1009. 


Southwestern  Oil  Co.  v.  Texas. 


117-119 


days  after  the  termination  of  any  quarter 
of  the  year,  then  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  shall 
be  fined  in  any  sum  not  less  than  fifty  nor 
more  than  one  hundred  dollars.  Each  and 
every  day  after  said  thirty  days  have  ex- 
pired shall  be  deemed  a  separate  oflTensd. 
In  addition  thereto,  in  the  event  of  the  fail- 
ure of  the  officers  or  agents  of  any  such 
company  or  corporation  to  make  the  re- 
ports and  pay  said  taxes,  for  thirty  days 
after  the  termination  of  any  quarter  of  the 
year,  each  and  every  such  company  or  cor- 
poration, or  their  officers  or  agents  so 
failing,  shall  forfeit  and  pay  to  the  state 
the  sum  of  $25  for  each  day  said  report  and 
payment  are  delayed,  which  forfeiture  and 
taxes  shall  be  sued  for  by  the  attorney  gen- 
eral in  the  name  of  the  state.  For  the  pur- 
pose of  suits  and  prosecutions  provided  for 
in  this  article,  venue  and  jurisdiction  are 
hereby  expressly  conferred  upon  the  courts 
of  Travis  county,  and  service  may  be  had 
upon  any  officer  or  agent  of  such  company 
or  corporation  in  the  state,  and  such  service 
shall,  in  all  respects,  be  held  legal  and  valid. 
The  tax  herein  levied  shall  be  in  addition  to 
all  other  taxes  levied  by  law." 

The  defendant  insists  that  the  statute  is 
inconsistent  with  the  14th  Amendment  of 
the  Constitution  of  the  United  States,  in 
the  following  particulars:  That  it  arbi- 
trarily selects  and  levies  upon  the  tcholesale 
business  in  conl  oil,  naphtha,  benzin,  or 
other  mineral  oils  refined  from  petroleum, 
and  any  and  all  mineral  oils,  a  tax  of  from 
118]  fifty  to  one  hundred  times  'greater 
than  is  levied  by  the  state  upon  whole- 
sale business  in  other  articles;  that  it 
denies  to  the  defendant  the  equal  pro- 
tection of  the  laws,  in  that  the  failure 
of  the  wholesale  dealer  to  pay  the  re- 
quired   tax    for    thirtv    dnvs    is    made    a 
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misdemeanor,  and  subjects  such  dealer, 
upon  conviction,  to  a  fine  of  not  less  than 
fifty  nor  more  than  one  hundred  dollars, 
each  day  after  the  expiration  of  the  thirty 
days  being  deemed  a  separate  offense;  and, 
in  addition,  subjects  him  to  a  forfeiture  of 
$25  for  each  day's  delay  in  making  the  re- 
port requir'^d  and  paying  the  taxes  imposed, 
while  the  only  punishment  prescribed  against 
a  wholesale  dealer  in  otlier  articles  was  a 
fine  in  any  sum  not  less  than  the  taxes  due, 
and  not  more  ttian  double  that  sum  and  the 
cost  of  prosecution,  the  taxpayer  in  such 
case  having  the  right  to  a  dismissal  of  the 
prosecution  on  the  payment  of  the  tax  and 
costs  of  prosecution  and  procuring  the  li- 
cense to  pursue  or  follow  the  occupation  for 
the  pursuing  of  which,  without  license,  the 
prosecution  was  instituted;  .no  prosecution 
to  be  commenced  ajrainst  any  person  after 
the  procuring  of  said  license,  if  the  license 
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procured  covers  the  time  actually  followed 
in  said  occupation  or  calling.  Penal  Code, 
art  112. 

The  transcript  contains  three  principal 
assignments  of  error,  one  of  which  is  that 
the  state  court  should  have  held  §  9  of  the 
statute  to  be  unconstitutional  as  laying  a 
tax  or  burden  on  interstate  commerce.  It 
may  be  observed  that  no  such  defense  was 
made  by  the  company  in  its  answer,  and 
we  need  not  stop  to  consider  the  question 
whether  such  a  defense  would  have  merit. 
Besides,  the  certificate  made  by  the  supreme 
court  of  Texas,  at  the  request  of  the  Oil 
Company,  shows  that  the  alleged  invalidity 
of  the  statute  was  based  entirely  on  the  14th 
Amendment.  Again,  no  point  under  the 
commerce  clause  is  urged  in  the  brief  of  the 
company.  In  this  court  it  contends  only 
that  §  9  of  the  statute  contravenes  the  14th 
Amendment.  In  our  consideration  of  that 
proposition  we  assume,  in  conformity  with 
the  decision  of  the  state  court,  that  the  stat- 
ute is  not  in -violation  *of  any  provi-  [lit 
sion  of  the  Constitution  or  statute  of  Texas. 
That  is  a  local  question,  with  which  this 
court  is  not  concerned  on  this  writ  of  error. 
We  are  only  concerned  to  inquire  whether  the 
statute  is  inconsistent  with  the  14th  Amend- 
ment, either  as  depriving  the  taxpayer  of 
property  without  due  process  of  law,  or  as 
denying  the  equal  protection  of  the  laws. 

Looking  at  the  clause  of  the  Amendment 
prohibiting  the  deprivation  of  property  with- 
out due  process  of  law,  it  is  to  be  remem- 
bered that  the  provision  to  that  efTect  ap- 
peared in  most  of  the  state  Constitutions 
long  before  the  Amendment  was  adopted* 
and  that  principle  was  accepted  everywhere 
as  vital  in  the  American  systems  of  gov- 
ernment. But  the  Amendment,  although 
negative  in  its  words,  had  the  effect  to  incor- 
porate into  the  fundamental  law  of  each 
state  a  rule  theretofore  prescribed  by  the 
Constitution  of  the  United  States  for  the 
general  government  and  its  agencies.  So 
that,  prior  to  the  adoption  of  the  14th 
Amendment,  the  states  were  controlled,  ill 
imposing  and  collecting  taxes,  entirely  by 
their  own  fundamental  law;  and  if  they 
departed  from  due  process  of  law  in  mnt> 
ters  involving  the  deprivation  of  property, 
the  taxpayer  injuriously  afl'ected  by  its  ac- 
tion could  not,  for  that  reason,  prior  to  the 
Amendment,  invoke  for  his  or  its  protec* 
tion  any  provision  of  the  Constitution  of 
the  United  States.  But  upon  the  adoption 
of  the  14th  Amendment, — whatever  their 
own  Constitutions  may  then,  or  have  sub- 
sequently, declared, — the  states  became 
l)Ound.  as  was  the  United  States  by  the  5th 
Amendment,  not  to  deprive  any  person  of 
propertv  without  due  process  of  law.  Still 
it  was  never  contemplated,  when  the  Amend- 
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roent  was  adopted,  to  restrain  or  cripple 
the  taxing  power  of  the  states,  whatever 
tlie  methods  they  devised  for  the  purposes 
of  taxation,  unless  those  methods,  by  their 
necessary  operation,  were  inconsistent  with 
the  fundamental  principles  embraced  by  the 
requirements  of  due  process  of  law  and  the 
equal  protection  of  the  laws  in  respect  of 
ripfhts  of  property. 

120]  *Can  it  be  predicated  of  the  statute 
of  Tcxns  that  its  provisions  for  the  imposi- 
tion and  collection  of  taxes  are  not  conform- 
able  to  due  process  of  law?  We  think  not. 
The  tax  in  question  is  an  occupation  tax 
only.  The  statute  has  been  so  construed  by 
the  state  court,  and  counsel  for  the  Oil 
Company  accept  that  construction  as  the  law 
that  should  be  applied  in  this  case.  The 
tax  was  imposed  by  the  legislature,  charged 
with  the  duty  of  providing  the  means  nec- 
essary for  the  support  of  the  state  govern- 
ment. That  branch  of  the  state  government 
alone  could  declare  what  taxes  should  be 
imposed  and  upon  whom  or  upon  what  kinds 
of  business  imposed.  If  the  state  seeks, 
directly,  by  civil  suit,  or  indirectly,  by  crim- 
inal prosecution  in  one  of  its  courts,  to  en- 
force the  provisions  of  the  statute,  the  way 
is  open  for  the  taxpayer,  in  his  defense,  to 
raise  the  question  of  the  constitutional  va- 
lidity cither  of  the  statute  as  a  whole,  or  of 
any  method  prescribed  in  it  for  the  collec- 
tion of  the  tax.  No  element  of  due  process 
of  law  socms  to  be  wanting  unless  it  be,  as 
contended  by  the  Oil  Company,  that  the 
penalties  prescribed  for  failing  to  make  the 
"n-fjorts'*  required  by  the  statute  are  so  se- 
vere and  exacting  as  to  make  it  unsafe  for 
the  taxpayer  to  question  the  validity  of 
such  penalties,  and  thereby  interfere  with 
or  sus])ond  the  collection  of  the  taxes  by  in- 
sistinix  that  they  have  been  imposed  in  dis- 
rejrard  of  due  process  of  law.  But  this 
point,  as  to  the  severity  and  exacting  char- 
acter of  the  p>ena1ties,  need  not  be  now  con- 
sidered, because  no  penalties  are  claimed  by 
the  state  in  this  action  and  no  judgment 
therefor  was  rendered.  Besides,  the  provi- 
sion as  to  penalties  is  not  so  necessarily 
connected  with  the  other  parts  of  the  stat- 
ute as  to  vitiate  the  entire  act,  even  if  that 
provision  should  be  held  to  be  void.  The 
right  of  the  state,  by  a  civil  suit,  to  re- 
cover the  taxes  imposed,  is  wholly  independ- 
ent of  its  risrht,  by  suit  or  prosecution,  to 
recover  the  prescribed  penalties.  If  the  pro- 
visions as  to  penalties  should  be  stricken 
down,  there  will  still  be  left  a  complete  act 
providing  for  the  collection  by  civil  suit  of 
121]  the  taxes  due  the  •state.  The  rule  is 
well  settled  that  if  one  part  of  a  statute  is 
valid  and  another  invalid,  the  former  may  be 
enforced,  if  it  be  not  so  connected  with  or  de- 
pendent on  the  other  as  to  make  it  clear 
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that  the  legislature  would  not  have  passed 
that  part  without  the  part  that  may  be 
deemed  invalid. 

But  it  is  contended  that  the  statute  con- 
travenes the  14th  Amendment,  in  that  it 
denies  to  the  Oil  Company  the  equal  protee* 
tion  of  the  laws.  This  position  is  based 
mainly  on  the  ground  that  the  statute,  by 
imposing  a  tax  on  wholesale  dealers  of  coal 
oil,  naphtha,  benzin,  mineral  oils  refined 
from  petroleum,  and  all  other  mineral  oils, 
while  omitting  to  put  any  such  tax  what- 
ever on  wholesale  dealers  in  other  articles 
of  merchandise, — such,  for  instance,  as  su* 
gar,  bacon,  coal,  and  iron, — so  discrimi- 
nates against  wholesale  dealers  in  the  sev- 
eral articles  specified  in  §  9  as  to  deny  them 
the  equal  protection  of  the  laws.  This  view 
gives  to  the  Amendment  a  scope  that  could 
not  have  been  contemplated  at  the  time  of 
its  adoption.  The  tax  in  question  is  con- 
ceded to  be  an  occupation  tax  simply.  It 
was  imposed  under  the  authority  of  the 
state  Constitution,  providing  that  the  leg- 
islature may  "impose  occupation  taxes,  both 
upon  natural  persons  and  upon  corporations 
other  than  municipal,  doing  any  business  in 
this  state  .  .  .  except  that  persons  en- 
gaged in  mechanical  and  agricultural  pur- 
suits shall  never  be  required  to  pay  an  oc- 
cupation tax."  [Art.  8,  §  1.]  It  is  not 
questioned  that  the  state  may  classify  occu- 
pations for  purposes  of  taxation.  In  its 
discretion  it  may  tax  all,  or  it  may  tax 
one  or  some,  taking  care  to  accord  to  all 
in  the  same  class  equality  of  rights.  The 
statute,  in  respect  of  the  particular  class  of 
wholesale  dealers  mentioned  in  it,  is  to  be 
referred  to  the  governmental  power  of  the 
state,  in  its  discretion,  to  classify  occupa- 
tions for  purposes  of  taxation.  The  state, 
keeping  within  the  limits  of  its  own  funda- 
mental law,  can  adopt  any  s^'stem  of  taxa- 
tion or  any  classification  that  it  deems  best 
for  the  common  good  and  the  maintenance 
of  its  government,  provided  such  classifica- 
tion be  not  in  violation  of  the  14th  Amend- 
ment. 

*A  leading  case  on  the  general  sub-  [122 
ject  is  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134 
U.  S.  232,  237,  33  L.  ed.  892,  895,'  10  Sup.  Ct. 
Rep.  533,  «')35.  In  that  case  a  question  arose 
as  to  whether  a  statute  of  Pennsylvania, 
subjecting  bonds  and  other  securities  is- 
sued by  corporations,  to  a  fflgher  rate  of 
taxation  than  was  imposed  on  other  mon- 
eyed securities,  was  a  denial  of  the  equal 
protection  of  the  laws  to  corporations.  This 
court  held  that  there  was  no  discrimination 
which  the  state  was  not  competent  to  make, 
saying:  "All  corporate  securities  are  sub- 
ject to  the  same  regulations.  The  provision 
in  the  14th  Amendment,  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction 
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the  equal  protection  of  the  laws,  was  not 
intended  to  prevent  a  state  from  adjusting 
Its  system  of  taxation   in  all   proper  and 
reasonable  ways.    It  may,  if  it  chooses,  ex- 
empt certain  classes  of  property  from  any 
taxation  at  all,  such  as  churches,  libraries, 
and  the  property  of  charitable  institutions. 
It  may  impose  different  specific  taxes  upon 
different   trades  and  professions,   and  may 
vary  the  rates  of  excise  upon  various  prod- 
ucts;  it  may  tax  real  estate  and  personal 
property  in  a  different  manner;  it  may  tax 
visible  property  only,  and  not  tax  securi- 
ties for  payment  of  money;   it  may  allow 
deductions   for   indebtedness,   or   not   allow 
them.     All  such  regulations,  and  those  of 
like  character,  so  long  as  they  proceed  with- 
in reasonable  limits  and  general  usages,  are 
within   the  discretion   of  the  state   legisla- 
ture, or  the  people  of  the  state,  in  framing 
their  Constitution.     But  clear  and  hostile 
discriminations   against  particular  persons 
and   classes,  especially    such   as   are   of   an 
unusual  character,  unknown  to  the  practice 
of  our  governments,  might  be  obnoxious  to 
the   constitutional    prohibition.      It   would, 
however,  be  impracticable  and  unwise  to  at- 
tempt to  lay  down  any  general  rule  or  defi- 
nition on  the  subject,  that  would  include  all 
cases.     They  must  be  decided  as  they  arise. 
We  think  that  we  arc  safe  in  saying,  that 
the  14th  Amendment  was  not   intended  to 
compel  the  state  to  adopt  an  iron  rule  of 
equal    taxation.      If   that   were    its    proper 
construction,  it  would  not  only  supersede  all 
123]  those   constitutional    provisions    *and 
laws   of  some  of  the   states,   whose  object 
Is    to    secure    equality    of    taxation,    and 
'which  are  usually  accompanied  with  quali- 
^cations    deemed    material,    but    it    would 
Tender      nugatory      those      discriminations 
"which    the    best    interests    of    society    re- 
<|Uire;    which    are    necessary    for    the    en- 
^;ouragement    of    needed    and    useful    indus- 
'tries,  and  the  discouragement  of  intcniper- 
«nce  and  vice;    and  which   every   state,   in 
«ne  form  or  another,  deems  it  expedient  to 
adopt." 

In  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594,  33  L.  ed.  1025,  10  Sup.  Ct.  Rep.  503,  in- 
"volving  the  constitutional  validity  of  a  law 
"taxing    corporate    franchises    and    business, 
t.he  court  held  that  the  statute  was  not  a 
denial  of  the  equal  protection  of  laws.     It 
s^aid  that  the  Amendment  "does  not  prevent 
the  classification  of  property  for  taxation, — 
subjecting  one  kind  of  property  to  one  rate 
of  taxation,  and  other  kind  of  property  to 
a    different    rate, — distinguishing    between 
franchises,  licenses,  and  privileges,  and  visi- 
ble and  tangible  property,  and  between  real 
and     personal     property.     Nor     does     the 
Amendment  prohibit  special  legislation.    In- 
deed, the  greater  part  of  all  legislation  is 
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special,  either  in  the  extent  to  which  it 
operates,  or  the  objects  sought  to  be  ob- 
tained by  it.  And  when  such  legislation 
applies  to  artificial  bodies,  it  is  not  open 
to  objection  if  all  such  bodies  are  treated 
alike  under  similar  circumstances  and  con- 
ditions, in  respect  to  the  privileges  con- 
ferred upon  them  and  the  liabilities  to 
which  they  are  subjected.  Under  the  stat- 
ute of  New  York,  all  corporations,  joint 
stock  companies,  and  associations  of  the 
same  kind,  are  subjected  to  the  same  tax. 
There  is  the  same  rule  applicable  to  all  un- 
der the  same  conditions  in  determining  the 
rate  of  taxation.  There  is  no  discrimina- 
tion in  favor  of  one  against  another  of  the 
same  class.** 

So,  in  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  5(12,  46  L.  ed.  679,  690,  22 
Sup.  Ct.  Rep.  431,  440:  "A  tax  may  be  im- 
posed only  upon  certain  callings  and  trades, 
for  when  the  state  exerts  its  power  to  tax, 
it  is  not  bound  to  tax  all  pursuits  or  all 
property  that  may  be  legitimately  taxed 
for  governmental  purposes.  It  would  be  an 
intolerable  burden  if  a  state  could  not  tax 
any  property  or  'calling  unless,  at  the  [124 
same  time,  it  taxed  all  property  or  all  call- 
ings. Its  discretion  in  such  matters  is  very 
great,  and  should  be  exercised  solely  with 
reference  to  the  general  welfare,  as  involved 
in  the  necessity  of  taxation  for  the  support 
of  the  state.  A  state  may,  in  its  wisdom, 
classify  property  for  purposes  of  taxation, 
and  the  exercise  of  its  discretion  is  not  to 
be  questioned  in  a  court  of  the  United 
States,  so  long  as  the  classification  docs  not 
invade  rights  secured  by  the  Constitution 
of  the  United  States." 

There  are  many  other  cases  in  which  the 
court  considered  the  meaning  and  scope  of 
the  constitutional  guaranty  of  the  equal 
protection  of  the  laws.  We  will  refer  to  a 
few  of  them. 

In  Kentucky  R.  Tax  Cases,  115  U.  S.  321, 
337,  29  L.  ed.  414,  419,  6  Sup.  Ct.  Rep.  67, 
C3,  the  court  sustained,  as  not  inconsistent 
with  the  equal-protection  clause  of  the  14th 
Amendment,  a  Kentucky  statute  providing 
for  the  assessment  of  railroad  property  for 
purposes  of  taxation  in  a  mode  different 
from  that  prescribed  as  to  ordinary  real 
estatCi  or  as  to  the  property  of  corporations 
chartered  for  other  purposes,  such  as  bridge, 
mining,  street  railway,  manufacturing,  gas, 
and  water  companies.  It  said  that  ''the 
rule  of  equality  in  respect  to  the  subject 
only  requires  the  same  means  and  methods 
to  be  applied  impartially  to  all  the  constit- 
uents of  each  class,  so  that  the  law  shall 
operate  equally  and  uniformly  upon  all  per- 
sons in  similar  circumstances.  There  is  no  ob- 
jection, therefore,  to  the  discrimination  made 
as  between   railroad  companies  and   other 
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corporations  in  the  methods  and  instrumen- 
talities  by  which  the  value  of  their  prop- 
erty is  ascertained."  In  Magoun  ▼.  Illinois 
Trust  &  Sav.  Bank,  170  U.  S.  283,  294,  42 
L.  ed.  1037,  1043,  18  Sup.  Ct.  Rep.  594,  which 
involved  the  constitutionality  of  an  inher- 
itance-tax law,  the  court  recognized  the 
power  of  the  state  to  "distinguish,  select, 
and  classify  objects  of  legislation,"  by  laws 
which  did  not  violate  the  settled  usages 
and  established  practices  of  our  government. 
In  American  Sugar  Ref.  Co.  v.  Louisiana, 
179  U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct.  Rep. 
43,  a  state  enactment  imposing  a  license  tax 
on  the  business  of  refining  sugar  and  mo- 
125]  lasses  was  held  not  *to  be  a  denial  of 
the  equal  protection  of  the  laws  because  of 
the  exemption  from  such  tax  of  planters  and 
farmers  who  ground  and  refined  their  own 
sugar  and  molasses.  In  W.  W.  Cargill  Co. 
V.  Minnesota,  180  U.  S.  452,  45  L.  ed.  619, 
21  Sup.  Ct.  Rep.  423,  a  statute  requiring  a 
license  to  operate  a  warehouse  for  the  re- 
ceipt of  grain,  located  upon  the  right  of 
way  of  a  railroad,  but  which  did  not  re- 
quire a  license  as  to  a  similar  warehouse 
not  located  on  any  right  of  way,  was  not  a 
denial  of  the  equal  protection  of  the  laws 
to  tlie  first-named  class.  In  Cook  v.  Mar- 
shall County,  196  U.  S.  268,  49  L.  ed.  473, 
25  Sup.  Ct.  Rep.  233,  which  involved  the 
validity  of  a  cigarette-tax  law  that  made  a 
distinction  between  jobbers  and  wholesale 
dealers  in  cij^arettes,  the  court  said:  "There 
is  a  clear  distinction  in  principle  between 
persons  engaged  in  selling  cigarettes  gener- 
ally or  at  retail,  and  those  engnjjed  in  sell- 
ing by  wholesale  to  customers  without  the 
state.  They  are  two  entirely  distinct  occu- 
pations. One  sells  at  retail,  and  the  other 
at  wholesale, — one  to  the  public  generally, 
and  the  other  to  a  particular  class;  one 
within  the  state,  the  other  without.  From 
time  out  of  mind  it  has  been  the  custom  of 
Congress  to  impose  a  special  license  tax 
upon  wliolesale  dealers  difTerent  from  that 
imposed  upon  retail  dealers.  A  like  distinc- 
tion is  observed  between  brewers  and  recti- 
fiers, wholesole  ond  retail  dealers  in  leaf 
tobocco  and  liquors,  manufrcturers  of  to- 
bacco and  manufacturers  of  cigars,  as  well 
as  peddlers  of  tobacco.  It  may  be  difficult 
to  distinguish  these  several  classes  in  prin- 
ciple, but  the  power  of  Congress  to  make 
this  discrimination  has  not,  we  believe,  been 
questioned."  In  Armour  Packing  Co.  v. 
Lacv.  200  U.  S.  226,  50  L.  ed.  451,  26  Sup. 
Ct.  Rep.  232,  a  state  law  imposing  a  license 
tax  on  meat-packing  houses  did  not  deny  the 
equal  protection  of  the  laws  to  |)crsons  or 
corporations  engaired  in  such  business,  be- 
cause a  like  tax  was  not  imposed  on  persons 
engaged  in  the  business  of  selling  the  prod- 
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ucts  of  such  houses,  or  on  those  engaged  in 
packing  articles  of  food  other  than  meat 

In  our  judgment,  the  objection  that,  with- 
in the  true  meaning  of  the  14th  Amendment, 
the  statute  of  Texas  has  the  effect  to  deny 
to  the  Oil  Company  the  equal  protection 
*of  the  laws,  does  not  rest  upon  any  [126 
solid  basis.  The  statute  makes  no  distinction 
among  such  wholesale  dealers  as  handle  the 
particular  articles  specified  in  §  9.  The  state 
had  the  right  to  classify  such  dealers  sepa* 
rately  from  those  who  sold,  by  wholesale, 
other  articles  than  those  mentioned  in  that 
section.  Tlie  statute  puts  the  constituents 
of  each  of  those  separate  classes  on  the  same 
plane  of  equality.  It  is  not  arbitrary  leg- 
islation, except  in  the  sense  that  all  legisla- 
tion is  arbitrary.  If  it  be  within  the  power 
of  the  legislature  to  enact  the  statute,  then 
arbitrariness  cannot  be  predicated  of  it  in 
a  court  of  law.  And  it  cannot  be  held  to 
be  beyond  legislative  power  simply  because 
of  its  classification  of  occupations.  What 
were  the  special  reasons  or  motives  indu- 
cing the  state  to  adopt  the  classification  of 
which  the  Oil  Company  complains,  we  do 
not  certainly  know.  Nor  is  it  important 
that  we  should  certainly  know.  It  may  be 
that  the  main  purpose  of  the  state  was  to 
encourage  retail  dealing  in  the  particular 
articles  mentioned  in  §  9.  If  the  statute 
had  its  origin  in  such  a  view,  we  do  not 
perceive  that  this  court  can  deny  the  power 
of  the  state  to  proceed  on  that  ground.  We 
may  repeat  what  was  said  in  Delaware  Rail- 
road Tax,  18  Wall.  206,  231,  21  L.  ed.  888, 
896,  that  "it  is  not  for  us  to  suggest  in  any 
case  that  a  more  equitable  mode  of  assess- 
ment or  rate  of  taxation  might  be  adopted 
than  the  one  prescribed  by  the  legislature 
of  the  state;  our  only  concern  is  with  the 
validity  of  the  tax;  all  else  lies  beyond  the 
domain  of  our  jurisdiction."  But  we  will 
not  speculate  as  to  the  motives  of  the  state, 
and  will  assume — the  statute,  neither  upon 
its  face  nor  by  its  necessary  operation,  not 
suggesting  a  contrary  assumption — that  the 
state  has  in  good  faith  sought,  by  its  legis- 
lation, to  protect  or  promote  the  interests 
of  its  people.  It  is  efficient  for  the  dispo- 
sition of  this  case  to  say  that,  except  as  re- 
strained by  its  own  Constitution  or  by  the 
Constitution  of  the  United  States,  the  state 
of  Texas,  by  its  legislature,  has  full  power 
to  prescribe  any  system  of  taxation  which, 
in  its  judfifment,  is  best  or  necessary  for  its 
people  and  government;  that,  so  far  as  the 
•power  of  the  United  States  is  con- [127 
cerned,  the  state  has  the  rieht,  by  any 
rule  it  deems  proper,  to  classify  persons 
or  businesses  for  the  purposes  of  taxation, 
subject  to  the  cohdition  that  such  classi- 
fication shall  not  be  in  violation  of  the 
Constitution   of    the    United    States;    that 
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the  requirement  by  the  state,  that  all 
wholesale  dealers  in  specified  articles 
shall  pay  a  tax  of  a  given  amount  on 
their  occupation,  without  exacting  a  similar 
tax  on  the  occupations  of  wholesale  dealers 
in  other  articles,  cannot,  on  the  face  of  the 
statute  or  by  reason  of  any  facts  within 
the  judicial  knowledge  of  the  court,  be  held, 
within  the  meaning  of  the  14th  Amendment, 
to  deprive  the  taxpayer  of  his  property 
without  due  process  of  law,  or  to  deny  him 
the  equal  protection  of  the  laws;  and  that 
the  Federal  court  cannot  interfere  with  the 
enforcement  of  the  statute  simply  because 
it  may  disapprove  its  terms,  or  question  the 
wisdom  of  its  enactment,  or  because  it  can- 
not be  sure  as  to  the  precise  reasons  inducing 
the  state  to  enact  it. 

For  the  reasons  herein  stated,  the  judg- 
ment is  affirmed. 


UNITY    BANKING   ft    SAVING   COMPA- 
NY, Appt., 
v. 

GILBERT  BETTMAN,  Trustee  of  Holzman 
ft  Company,  Bankrupts,  and  Richard 
Fritz. 

(See  S.  C.  Reporter's  ed.  127-136.) 

Corporations  —  unautliorized    transfer 

of  stock  —  forffcry. 

No  interest,  legal  or  equitable,  was  ac- 
quired as  a^rainst  the  true  owner,  in  the 
absence  of  any  laches  or  negligence  on  his 
part,  under  an  attempted  pledj;e  of  a  stock 
certificate  by  means  of  a  forged  power  of 
attorney  by  "a  firm  of  brokers  who  held  the 
same  as  evidence  of  the  owner's  financial 
responsibility,  and  under  an  express  agree- 
ment tliat  it  was  not  to  pass  out  of  their 
possession. 
fPor   otbrr  cawR.    see   Corporations,   487-489, 

in    DItfcst    Sup.    Ct.    1908.1 

[No.  12C.] 

Argued  March  4,   7,  1910.     Decided  April 

4,  1910. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  District  Court  for  the  Southern  Dis- 
trict of  Ohio,  sustaining  the  title  of  the 
owner  of  a  stock  certificate  as  against  a 
claim  founded  on  an  attempted  pledge  by 
means  of  a  forged  power  of  attorney  by  a 
bankrupt  partnership  which  held  the  same 
as  a  basis  for  credit,  and  under  an  express 
agreement  that  it  was  not  to  pass  out  of 
their  possession.     Affirmed. 

See  same  case  below,  87  C.  C.  A.  96,  159 
Fed.  916. 
64  L.  ed. 


Statement  by  Mr.  Justice  Harlan: 
The  only  question  to  be  determined  in  this 
case  relates  to  the  ownership  of  fifty  shares 
of  preferred  stock  in  the  Philip  Carey  Man- 
ufacturing Company,  a  corporation  of  Ohio. 
On  or  about  May  13th,  1905,  Richard 
Fritz,  the  owner  of  such  shares,  placed  the 
certificate  for  them  in  the  hands  of  a  mem- 
ber of  the  partnership  of  Holzman  ft  Com- 
pany, brokers,  with  or  through  whom  Fritz 
had  some  dealings.  The  deposit  of  the  stock 
with  that  firm  was  upon  an  express  agree- 
ment that  it  was  to  be  held  by  them  only 
to  show  Fritz's  financial  responsibility,  and 
was  not  to  pass  out  of  their  possession. 
There  was  no  change  in  the  terms  or  condi- 
tions of  that  contract.  The  certificate  was 
in  the  name  of  Fritz  Brothers,  and  was  thus 
indorsed : 

For  value  received,  I,  the  undersigned, 
hereby  sell  and  transfer  to  Richard  Fritz 
fifty  shares  of  stock  within  mentioned  and 
described,  and  hereby  appoint 
true  and  lawful  attorney  irrevocable,  with 
power  and  [of]  substitution  to  transfer  said 
stock  on  the  books  of  the  company.  Wit- 
ness hand  and  seal  this  5th  day  of 
January,  1905. 

Fritz  Brothers. 

Per  Otto  H.  Fritz. 

Witness,  Max  Wintler. 

On  May  15th,  1905,  without  the  knowledge 
or  consent  of  Fritz,  this  certificate  was 
pledged  by  Holzman  ft  Company  with  the 
Unity  Banking  ft  Saving  Company,  as  a 
substituted  security  for  a  note,  dated  March 
21st,  1905,  for  $10,000,  which  that  firm  had 
executed  to  the  bank,  other  security  of  sub- 
stantially the  same  value  being  withdrawn 
at  the  time  of  the  substitution.  That  trans- 
action had  no  connection  with  any  dealings 
by  Holzman  ft  Company  for  or  on  behalf  of 
Fritz. 

When  the  pledge  to  the  bank  was  made, 
there  was  pinned  to  the  certificate  a  blank 
power  of  attorney,  purporting  to  have  been 
signed  May  13th,  1905,  by  Richard  Fritz  in 
the  presence  of  Ross  Holzman,  the  active 
member  of  the  firm  of  *Holzman  ft[12f 
Company.  None  of  the  blanks  in  the  power 
of  attorney  were  then  filled  out,  and  the 
only  writing  on  the  paper  included  the  date, 
the  name  of  Richard  Fritz  in  the  blank  for 
the  signature,  and  Ross  Holzman  in  the 
blank  for  the  attestation. 

Upon  the  petition  of  certain  creditors  of 
Holzman  ft  Company,  that  partnership  and 
the  individuals  composing  it  were,  on  July 
1st,  1905,  adjudicated  bankrupts  by  the  dis- 
trict court  of  the  United  States  for  the 
southern  district  of  Ohio,  the  petition  char- 
*ging  that  the  act  of  bankruptcy  was  com- 
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mitted  May  25tb,  1005.  Boyden  was  the 
first  trustee  in  the  bankruptcy  case.  He 
subsequently  resigned  and  was  succeeded  by 
Bettman.  The  case  was  sent  to  a  referee  in 
bankruptcy  to  take  such  further  proceed- 
ings as  might  be  necessary. 

Richard  Fritz  filed  in  the  bankruptcy  pro- 
ceeding a  claim,  supported  by  affidavit,  that 
he  owned  the  certificate  of  stock  placed  with 
Holzman  &  Company,  and  which,  as  above 
stated,  was  afterwards  pledged  by  that  firm, 
without  the  authority  or  knowledge  of  Fritz, 
with  the  Unity  Banking  &  Saving  Company. 
He  neither  signed,  nor  authorized  to  be 
signed  for  him,  the  blank  power  of  attorney 
of  May  13th,  1905,  and  his  name  to  that 
paper  was  a  forgery.  It  docs  not  appear 
who  committed  the  forgery.  But  at  the  time 
of  the  hearing  of  the  case,  Ross  Holzman 
was  beyond  the  jurisdiction  of  the  court  and 
in  parts  unknown.    The  referee  so  stated. 

The  relief  sought  by  Fritz  was,  among 
other  things,  an  order  requiring  the  deliv- 
ery to  him  of  the  above  stock  in  the  Philip 
Carey  Manufacturing  Company,  free  from 
the  claims  of  all  the  parties. 

At  the  time  of  the  hearing  below,  the 
certificate  for  the  stock  had  come  under  the 
control  of  the  court.  The  Banking  &  Sav- 
ing Company  asserted  its  right  to  the  pos- 
session of  the  stock  and  to  retain  the  cer- 
tificate therefor,  with  authority  to  apply  the 
proceeds  of  the  sale  of  tlie  stock  on  the  loan 
for  which  it  had  been  pledged  to  the  hank. 
130]  The  trustee  asked  *the  detorniination 
of  the  controversv  between  Richard  Fritz 
and  the  manufacturing  company,  and  for  the 
protection  of  the  interests  represented  by 
him  as  trustee.  He  contended  that  if  Fritz 
did  not  sign  the  power  in  question,  he  au- 
thorized it  to  be  signed  for  him. 

The  cause  was  sent  to  a  referee  in  bank- 
ruptcy, who  found  that  Richard  Fritz  had 
never  signed  the  above  power  of  attorney, 
nor  authorized  anyone  to  sign  it  for  him; 
that  he  was  the  owner  of  the  fifty  shares 
of  stock  represented  by  the  certificate;  and 
that  he  was  entitled  to  the  possession  of 
them,  free  of  all  liens  and  interests,  either 
by  the  Unity  Banking  &  Saving  Company 
or  of  the  trustee  in  bankruptcy.  The  ref- 
eree thus  stated  his  conclusion  of  law  from 
the  facts  found  by  him :  "Wliere  F  deposits 
with  a  broker  a  certificate  of  stock  belong- 
ing to  F,  and  in  his  name,  without  any  in- 
dorsement or  power  to  execute  or  transfer 
of  said  stock,  upon  an  agreement  that  said 
stock  is  to  be  held  by  said  broker  as  an  evi- 
dence of  F's  financial  responsibility  only, 
and  is  not  to  leave  the  broker's  possession, 
and  the  broker  pledges  said  certificate  to  a 
bank  as  security  upon  a  note  of  the  broker 
for  monev  loaned  bv  the  bank  to  the  brokor 
for  general  use  of  the  broker,  the  bank  hoUU 


said  certificate  subject  to  all  the  conditions 
of  the  original  deposit  by  F  with  the  broker, 
and  F  is  not  estopped  to  claim  title  to  said 
certificate  as  against  the  bank  by  the  mere 
placing  of  said  certificate  in  the  hands  of 
the  broker,  or  the  further  fact  that,  in  the 
course  of  dealings  between  F  and  the  broker, 
large  balances  have,  at  various  times,  been 
owed  by  F  to  the  broker,  when  it  appears 
that  no  demand  for  the  payment  of  said 
balances  was  made  upon  F,  or  notice  served 
upon  him,  changing  the  conditions  of  the 
deposit  of  said  stock,  and  further,  that,  at 
the  conclusion  of  the  dealings  between  F 
and  the  broker,  F  is  a  creditor,  and  not  a 
debtor,  of  said  broker." 

This  order,  upon  being  brought  before  the 
court  in  bankruptcy  for  review,  was  af- 
firmed. The  case  was  then  carried  by  ap« 
peal  to  the  circuit  court  of  appeals,  which 
afiirmed  the  *decree  of  the  district  [131 
court.  Only  the  Unity  Banking  &  Saving 
Company  appealed  to  this  court. 

Mr.  Constant  Southworth  argued  the 
cause,  and,  with  Mr.  Louis  J.  Dolle,  filed  a 
brief  for  appellant: 

Fritz  and  the  bankrupts  are  charged  with 
knowledge  that  their  dealings  were  illegal. 

Re  A.  B.  Baxter  &  Co.  81  C.  C.  A.  355, 
152  Fed.  137,  11  A.  &  E.  Ann.  Cas.  437; 
Wood  V.  Hubbell,  10  N.  Y.  479. 

Hence,  Richard  Fritz  has  no  standing  in 
this  court  of  equity. 

Irwin  V.  Williar,"  110  U.  S.  499,  511,  28 
L.  od.  225,  230.  4  Sup.  Ct.  Rep.  100;  Flagg 
V.  Baldwin,  38  N.  J.  Eq.  231,  48  Am.  Rep. 
308;  Lester  v.  Buel,  49  Ohio  St.  252,  34  Am. 
St.  Rep.  556,  30  N.  E.  821;  Barnard  v. 
Backhaus,  52  Wis.  593,  6  N.  W.  252,  9  N. 
W.  595;  Kahn  v.  Walton,  46  Ohio  St.  195, 
20  N.  E.  203;  Hipgins  v.  McCrea,  116  U.  S. 
671,  29  L.  ed.  764,  6  Sup.  Ct.  Rep.  557; 
Baxter  v.  Deneen,  98  Md.  181,  64  L.R.A. 
949,  57  Atl.  601,  1  A.  &  E.  Ann.  Cas.  147; 
Plank  V.  Jackson,  128  Ind.  424,  26  N.  E. 
568,  27  N.  E.  1117;  Continental  Wall  Paper 
Co.  V.  Louis  Voight  &  Sons  Co.  212  U.  a 
227,  53  L.  ed.  486,  29  Sup.  Ct.  Rep.  280. 

Bankruptcy  proceedings  are  governed  by 
the  rules  of  equity. 

Elliott  V.  Toeppner,  187  U.  S.  327,  47  L. 
ed.  200,  23  Sup.  Ct.  Rep.  133;  Swarts  v. 
Siegel,  54  C.  C.  A.  399,  117  Fed.  13;  Re 
Rochford.  69  C.  C.  A.  388,  124  Fed.  182; 
Re  Cooper  Bros.  159  Fed.  956;  Goldman  y. 
Smith,  93  Fed.  182. 

Interventions  in  bankruptcy  proceedings 
are  governed  by  the  rules  of  equity  plead* 
ing. 

Dokken  v.  Page,  77  C.  C.  A.  674,  147  Fed. 
438;  Barton  v.  Barbour,  104  U.  S.  126,  134, 
26  L.  ed.  672,  670;  Rouse  v.  Hornsby,  161 
U.  S.  588,  691,  40  L.  ed.  817,  818,  16  Sup. 
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Ct  Rep.  610;  Mercantile  Trust  Co.  y.  PitU- 
burgh  &  W.  R.  Co.  53  C.  C.  A.  207,  115 
Fed.  475;  Lovcland,  Bankr.  3d  ed.  pp.  34, 
88,  458,  459. 

The  answer  of  the  Unity  bank  is  evi- 
dence, and  proves  that  the  disputed  signa- 
ture is  genuine  and  adopted  by  Richard 
Fritz. 

Latta  V.  Kilbourn,  150  U.  S.  524,  37  L. 
ed.  lldO,  14  Sup.  Ct.  Rep.  201;  Reals  v. 
Illinois,  M.  &  T.  R.  Co.  133  U.  S.  290,  33 
L.  ed.  608,  10  Sup.  Ct.  Rep.  314;  Vigel  v. 
Hopp,  104  U.  S.  441,  26  L.  ed.  705;  Sles- 
singer  v.  Buckingham,  8  Sawy.  409,  17  Fed. 
464;  Carpenter  v.  Providence  Washington 
Ins.  Co.  4  How.  185,  219,  11  L.  ed.  931, 
946;  Childs  v.  N.  B.  Carlstein  Co.  76  Fed. 
86;  Hay  ward  v.  Eliot  Nat.  Bank,  4  Cliff. 
294,  Fed.  Cas.  No.  6,273;  Kane  v.  Schuyl- 
kill F.  Ins.  Co.  199  Pa.  201,  48  Atl.  989; 
Haight  y.  Morris  Aqueduct,  4  Wash.  C.  C. 
601,  Fed.  Cas.  No.  6,902;  Southern  Devel- 
opment Co.  V.  Silva,  125  U.  S.  247,  31  L.  ed. 
678,  8  Sup.  Ct.  Rep.  881. 

The  referee  erred  in  giving  no  weight  to 
the  circumstantial  evidence  which  shows 
that  Richard  Fritz  adopted  the  signature 
to  the  power*  of  attorney. 

Wood  V.  Hubbell  and  Re  A.  B.  Baxter  & 
Co.  supra. 

The  referee  wrongfully  placed  the  burden 
of  proof  on  the  Unity  bank. 

Bourda  v.  Jones,  110  Wis.  52,  85  N.  W. 
671;  Rosenbloom  y.  Cohen,  46  Misc.  80,  91 
N.  Y.  Supp.  385;  Hendricks  v.  Robinson,  2 
Johns.  Ch.  283,  affirmed  in  17  Johns.  438; 
Wood  y.  Hubbell,  supra;  United  States  v. 
American  Bell  Teleph.  Co.  167  U.  S.  224, 
42  L.  ed.  144,  17  Sup.  Ct.  Rep.  809;  Lex- 
ington Fire,  L.  &.  M.  Ins.  Co.  v.  Paver,  16 
Ohio,  332;  Stradcr  v.  Mullane,  17  Ohio  St. 
626;  Stitt  v.  Wilson,  W'right  (Ohio)  605; 
Sprngue  v.  Dodgp,  48  111.  142,  95  Am.  Dec. 
623;  Lalone  v.  United  States,  164  U.  S. 
255,  41  L.  ed.  425,  17  Sup.  Ct.  Rep.  74; 
Conner  v.  Groh,  00  Md.  674,  45  Atl.  1024; 
Kansas  Mill  Owners'  &  Mfrs.  Mat.  F.  Ins. 
Co.  V.  Rammelsbcrg,  68  Kan.  631,  60  Pac. 
446. 

The  bankrunts  had  the  right  to  rehypoth- 
ecate the  Carey  stock  to  raise  money  to 
carry  out  Fritz's  orders.  The  Unity  bank 
acquired,  therefore,  a  valid  lien  to  the  ex- 
tent of  its  advance. 

LsCwrence  v.  Maxwell,  64  Barb.  102,  af- 
firmed in  53  N.  Y.  19;  Whitlock  v.  Seaboard 
Nat.  Bank,  29  Misc.  84,  60  N.  Y.  Supp.  611 ; 
Martin  v.  Megargee,  212  Pa.  658,  61  Atl. 
1023;  Horton  v.  Morgan,  19  N.  Y.  170,  76 
Am.  Dec.  311 ;  Caswell  v.  Putnam,  120  N.  Y. 
152,  24  N.  E.  287;  Mayo  v.  Knowlton,  134 
N.  Y.  250,  31  N.  E.  985;  Berlin  v.  Eddy,  33 
Mo.  426;  Price  v.  Cover,  40  Md.  103. 

The  Unity  bank  has  at  least  all  the  rights 
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of  the  bankrupts  by  way  of  lien,  set-off,  or 
counterclaim  on  the  Carey  certiticate. 

Talty  V.  Freedman's  Sav.  &  T.  Co.  93  U, 
S.  321,  23  L.  ed.  886;  Belden  v.  Perkins,  78 
111.  449;  Donald  v.  Suckling,  L.  R.  1  Q.  B. 
585,  21  £ng.  Rul.  Cas.  301 ;  Reardon  v.  Pat- 
terson, 19  Mont.  231,  47  Pac.  956;  National 
Cash  Register  Co.  v.  Cervone,  76  Ohio  St. 
23,  80  N.  £.  1033;  Lahmers  v.  Schmidt,  35 
Minn.  434,  29  N.  W.  109;  Dintruff  v.  Crit- 
tenden, 1  Thomp.  'k  C.  143 ;  Hawkins  v.  Os- 
wald, 2  Woodw.  Dec.  395;  Knickerbocker 
Trust  Co.  V.  Coyle,  139  Fed.  792;  National 
Exch.  Bank  v.  McLoon,  73  Me.  505,  40  Am. 
Rep.  388;  Jones,  Liens,  2d  ed.  §  43. 

Richard  Fritz  was  negligent,  and  must 
bear  any  loss  that  may  o'^rur. 

First  Nat.  Bank  v.  Baira,  73  C.  C.  A.  96, 
141  Fed.  862;  Brown  v.  Blydenburgh,  7  N. 
Y.  141,  67  Am.  Dec.  506;  Kcrnohan  v.  Dur- 
ham, 48  Ohio  St.  24,  12  L.R.A.  41,  26  N.  E. 
982;  Syracuse  Sav.  Bank  v.  Merrick,  182 
N.  Y.  387,  75  N.  E.  232;  Hoffmaster  y. 
Black,  78  Ohio  St.  1,  21  L.R.A.(N.S.)  62, 
125  Am.  St.  Rep.  679,  84  N.  £.  423,  14  A. 
&  £.  Ann.  Cas.  877;  4  Cyc.  Law  &  Proc.  p. 
86,  note  13. 

The  presumption  of  law  is  against  the 
commission  of  a  crime. 

Broom,  Legal  Maxims,  8th  Am.  ed.  p. 
947. 

Mr.  Tlieodorc  ITorstman  argued  the 
cause  and  filed  a  brief  for  appellee  Richard 
Fritz. 

Mr.  Justice  Harlan,  after  stating  the 
case  as  above,  delivered  the  opinion  of  the 
court: 

Briefly  outlined,  the  case,  as  disclosed  by 
the  above  statement,  is  this:  The  certificate 
of  stock  in  the  Carey  Manufacturing  Com- 
pany  was  placed  in  the  possession  of  Holz- 
man  &  Company  under  an  express  agreement 
that  it  should  not  go  out  of  their  posses- 
sion, but  be  held  simply  for  the  purpose  of 
showing  Fritz's  financial  responsibility; 
that  Holzman  ft  Company  had  no  authority 
to  pledge  the  stock  with  the  Unity  Banking 
ft  Saving  Company  as  security  for  the  pay- 
ment of  their  individual  note  for  $10,000  to 
that  institution;  that  the  pledging  of  the 
stock  with  the  bank  by  Holzman  ft  Company 
was  without  Fritz's  knowledge;  that  his  sig- 
nature to  the  blank  power  of  attorney  was 
unauthorized  by  him  and  was  a  forgery; 
that  Fritz  did  not,  by  anything  said,  done, 
or  omitted  by  him,  lead  the  bank  to  believe 
that  he  had  executed  such  power  of  attorney, 
or  had  authorized  anyone  to  do  so  for  him ; 
and  that  he  never,  in  any  way,  ratified  the 
forgery  of  his  name,  or  approved  the  pledg- 
ing of  the  stock  to  the  Unity  Banking  ft 
Saving  Company  for  the  individual  debt  of 
Holzman  ft  Company. 
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Smiley  v.  Kansas,  196  U.  S.  447,  49  L.  ed. 
546,  25  Sup.  Ct.  Rep.  289. 

Does  the  statute  under  consideration  vio- 
late the  14th  Amendment  to  the  Constitution 
of  the  United  States,  prohibiting  the  state 
from  depriving  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  or 
denying  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws? 

Armour  Packing  Co.  v.  Lacy,  200  U.  S. 
233,  50  L.  ed.  456,  26  Sup.  Ct.  Rep.  232;  Con- 
nolly V.  Union  Sewer  Pipe  Co.  184  U.  S. 
540-562,  46  L.  ed.  679-690,  22  Sup.  Ct.  Rep. 
431;  People  ex  rel.  Hatch  v.  Reardon,  184 
N.  Y.  431,  8  L.R.A.(N.S.)  314,  112  Am.  St. 
Rep.  628,  77  N.  E.  970,  6  A.  &  £.  Ann.  Cas. 
616,  affirmed  in  204  U.  S.  160,  61  L.  ed.  422, 
27  Sup.  Ct.  Rep.  188;  Nicol  v.  Ames,  173  U. 
S.  509,  43  L.  ed.  786,  19  Sup.  Ct.  Rep.  522; 
American  Sugar  Ref.  Co.  v.  Louisiana,  179 
U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct.  Rep. 
43;  Cook  v.  Marshall  County,  196  U.  S.  268, 
49  L.  ed.  474,25  Sup.  Ct.  Rep.  233;  Savan 
nah,  T.  &  I.  of  H.  R.  Co.  v.  Savannah,  198 
U.  S.  392,  49  L.  ed.  1097,  25  Sup.  Ct.  Rep. 
690;  Giozza  v.  Tiernan,  148  U.  S.  662,  37 
L.  ed.  601,  13  Sup.  Ct.  Rep.  721;  New  York 
ex  rel.  Metropolitan  Street  R.  Co.  v.  New 
York  State  Tax  Comrs.  199  U.  S.  1,  50  L. 
e<l.  05,  25  Sup.  Ct.  Rep.  705,  4  A.  &  E.  Ann. 
Cas.  381;  New  York  ex  rel.  Twonty-Third 
Street  R.  Co.  v.  New  York  State  Tax  Comrs. 
190  U.  S.  53,  50  L.  ed.  85,  25  Sup.  Ct.  Rep. 
715;  Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  295,  42  L.  od.  1043,  18  Sup.  Ct. 
Rep.  504;  Bell's  Gap  R.  Co.  v.  Pennsylva- 
nia, 134  U.  S.  237,  33  L.  ed.  895,  10  Sup. 
Ct.  Rep.  533;  Home  Ins.  Co.  v.  New  York, 
134  U.  S.  594,  33  L.  ed.  1025,  10  Sup.  Ct. 
Rep.  593;  District  of  Columbia  v.  Brooke, 
214  l^.  S.  1.10,  53  L.  ed.  945,  29  Sup.  Ct. 
Rep.  560;  Pncific  Exp.  Co.  v.  Seibert,  142 
U.  S.  330-351,  35  L.  ed.  1035-1039,  3  Inters. 
,Com.  Rep.  810,  12  Sup.  Ct.  Rep.  250;  W. 
W.  Cargill  Co.  v.  Minnesota,  180  U.  S.  452, 
45  L.  ed.  619,  21  Sup.  Ct.  Rep.  423;  Michi- 
gan C.  R.  Co.  V.  Powers,  201  U.  S.  293,  50 
L.  ed.  761,  20  Sup.  Ct.  Rep.  459;  Cox  v. 
Texas.  202  U.  S.  446,  60  L.  ed.  1099,  26 
Sup.  Ct.  Rep.  671;  Texas  Co.  v.  Stephens, 
100  Tex.  028,  103  S.  W.  481;  King  v.  Mul- 
lins,  171  U.  S.  435,  43  L.  ed.  220,  18  Sup. 
Ct.  Rep.  925. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  the  state  of 
Texas  in  one  of  its  own  courts,  against  the 
Southwestern  Oil  Company,  a  corporation  of 
that  state,  to  recover  the  amount  of  certain 
taxes  alleged  to  be  due  under  what  is  known 
as  the  Kennedy  act  (chapter  148,  Gen- 
eral Laws  of  Texas,  1005,  p.  358),  providing 
116]  *for  the  levy  and  collection  of  A  tax 
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upon  individuals,  firms,  associations,  or  oth- 
er persons,  owning,  managing,  operating,  or 
controlling  for  profit  within  the  state  cer- 
tain specified  kinds  of  business,  including 
wholesale  dealers  in  coal  oil,  etc.,  and  pre- 
scribing penalties  for  violations  of  the  act. 
The  state  recovered  judgment  for  a  part  of 
that  amount.  Upon  appeal  to  the  court  of 
civil  appeals  the  judgment  was  affirmed, 
and  the  action  of  the  latter  court  was  after- 
wards affirmed  by  the  supreme  court  of 
Texas. 

Upon  this  writ  of  error  the  Southwestern 
Oil  Company  contends  here,  as  it  contended 
in  the  state  courts,  that  the  statute  under 
which  the  state  proceeded  was  in  violation 
of  the  Constitution  of  the  United  States. 

The  statute  in  question  (§9)  provides: 
"Each  and  every  person,  association  of  per- 
sons, or  corporation  created  by  the  laws  of 
this  or  any  other  state  or  nation,  which 
shall  engage  in  their  own  name,  or  in  the 
name  of  others,  or  in  the  name  of  their 
representatives  or  agents  in  this  state,  in 
the  wholesale  business  of  coal  oil,  naphtlia, 
benzin,  or  any  other  mineral  oils  re  lined 
from  petroleum,  and  any  and  all  mineral 
oils,  shall  pay  an  annual  tax  of  2  per  cent 
upon  their  gross  receipts  from  any  and  all 
sales  in  this  state  of  any  of  said  articles  in 
§  9  of  this  act  hereinabove  mentioned,  and 
an  annual  tax  of  2  per  cent  of  the  cash 
market  value  of  any  and  all  of  said  articles 
tliat  may  be  received  or  possessed  or  han- 
dled or  disposed  of  in  any  manner  other 
than  by  sale  in  this  state;  and  it  is  hereby 
expressly  provided  that  delivery  to  or  pos- 
session by  any  person,  association  of  per- 
sons, or  corporation  in  this  state,  of  any  of 
the  articles^  hereinabove  mentioned  in  §  0  of 
this  act,  from  whatever  source  the  same  may 
have  been  received,  shall,  for  the  purpose  of 
this  act,  be  held  and  considered  such  a  sale 
and  such  ownership  and  possession  of  such 
articles  and  property  (where  no  sale  is 
made)  as  will  and  shall  subject  the  same 
to  the  tax  herein  provided  for.  Said  tax 
herein  provided  for  shall  be  paid  to  the 
state  treasurer  quarterly,  and  every  such  per- 
son, agent,  association  of  persons,  •or  [117 
corporation  so  owning,  controlling,  or  man- 
aging such  business,  shall,  on  or  before  the 
1st  day  of  April,  and  quarterly  thereafter, 
report  to  the  comptroller,  under  oath  of  the 
president,  treasurer,  superintendent,  or  some 
other  officer  of  said  corporation  or  associa- 
tion, or  some  duly  authorized  agent  thei-eof, 
the  amount  received  by  them  from  such 
business  in  this  state.  Should  any  person, 
association  of  persons,  or  corporation,  or 
the  oflicers  or  agents  of  any  such  corpora- 
tion, jH^rson,  or  association  of  persons  herein 
named,  fail  t»>  make  the  report  herein  pro- 
vided  for,  and   ]>ay   said  taxes,  for   thirty 
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days  after  the  termination  of  any  quarter 
of  the  year,  then  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  shall 
be  fined  in  any  sum  not  less  than  fifty  nor 
more  than  one  hundred  dollars.  Each  and 
every  day  after  said  thirty  days  have  ex- 
pired shall  be  deemed  a  separate  ofl'ense. 
In  addition  thereto,  in  the  event  of  the  fail- 
ure of  the  officers  or  agents  of  any  such 
company  or  corporation  to  make  the  re- 
ports and  pay  said  taxes,  for  thirty  days 
after  the  termination  of  any  quarter  of  the 
year,  each  and  every  such  company  or  cor- 
poration, or  their  officers  or  agents  so 
failing,  shall  forfeit  and  pay  to  the  state 
the  sum  of  $25  for  each  day  said  report  and 
payment  are  delayed,  which  forfeiture  and 
taxes  shall  be  sued  for  by  the  attorney  gen- 
eral in  the  name  of  the  state.  For  the  pur- 
pose of  suits  and  prosecutions  provided  for 
in  this  article,  venue  and  jurisdiction  are 
hereby  expressly  conferred  upon  the  courts 
of  Travis  county,  and  service  may  be  had 
upon  any  officer  or  agent  of  such  company 
or  corporation  in  the  state,  and  such  service 
shall,  in  all  respects,  be  held  legal  and  valid. 
The  tax  herein  levied  shall  be  in  addition  to 
all  other  taxes  levied  by  law." 

The  defendant  insists  that  the  statute  is 
inconsistent  with  the  14th  Amendment  of 
the  Constitution  of  the  United  States,  in 
the  following  particulars:  That  it  arbi- 
trarily selects  and  levies  upon  the  tcholesale 
business  in  coal  oil,  naphtha,  benzin,  or 
other  mineral  oils  refined  from  petroleum, 
and  any  and  all  mineral  oils,  a  tax  of  from 
118]  fifty  to  one  hundred  times  *greater 
than  is  levied  by  the  state  upon  whole- 
sale business  in  other  articles;  that  it 
denies  to  the  defendant  the  equal  pro- 
tection of  the  laws,  in  that  the  failure 
of  the  wholesale  dealer  to  pay  the  re- 
quired tax  for  thirty  days  is  made  a 
misdemeanor,  and  subjects  such  dealer, 
upon  conviction,  to  a  fine  of  not  less  than 
fifty  nor  more  than  one  hundred  dollars, 
each  day  after  the  expiration  of  the  thirty 
days  being  deemed  a  separate  ofTense;  and, 
in  addition,  subjects  him  to  a  forfeiture  of 
$25  for  each  day's  delay  in  making  the  re- 
port reqnir'^d  and  payiii<j  the  taxes  imposed, 
while  the  only  punishment  prescribed  against 
a  wholesale  dealer  in  other  articles  was  a 
fine  in  any  sum  not  less  than  the  taxes  due, 
and  not  more  Tlian  double  that  sum  and  the 
cost  of  proseeution,  the  taxpayer  in  such 
case  having  the  right  to  a  dismissal  of  the 
prosecution  on  the  payment  of  the  tax  and 
costs  of  prosecution  and  procuring  the  li- 
cense to  pursue  or  follow  the  occupation  for 
the  pursuing  of  which,  without  license,  the 
prosecution  was  instituted;  .no  prosecution 
to  be  commenced  ajrainst  any  person  after 
the  procuring  of  said  license,  if  the  license ' 
54  li.  ed. 


procured  covers  the  time  actually  followed 
in  said  occupation  or  calling.  Penal  Code, 
art  112. 

The  transcript  contains  three  principal 
assignments  of  error,  one  of  which  is  that' 
the  state  court  should  have  held  §  9  of  the 
statute  to  be  unconstitutional  as  laying  a 
tax  or  burden  on  interstate  commerce.  It 
may  be  observed  that  no  such  defense  was 
made  by  the  company  in  its  answer,  and 
we  need  not  stop  to  consider  the  question 
whether  such  a  defense  would  have  merit. 
Besides,  the  certificate  made  by  the  supreme 
court  of  Texas,  at  the  request  of  the  Oil 
Company,  shows  that  the  alleged  invalidity 
of  the  statute  was  based  entirely  on  the  14th 
Amendment.  Again,  no  point  under  the 
commerce  clause  is  urged  in  the  brief  of  the 
company.  In  this  court  it  contends  only 
that  §  9  of  the  statute  contravenes  the  14Ui 
Amendment.  In  our  consideration  of  that 
proposition  we  assume,  in  conformity  with 
the  decision  of  the  state  court,  that  the  stat- 
ute is  not  in -violation  *of  any  provi-  [119 
Bion  of  the  Constitution  or  statute  of  Texas. 
That  is  a  local  question,  with  which  this 
court  is  not  concerned  on  this  writ  of  error. 
We  are  only  concerned  to  inquire  whether  the 
statute  is  inconsistent  with  the  14th  Amend- 
ment, either  as  depriving  the  taxpayer  of 
property  without  due  process  of  law,  or  as 
denying  the  equal  protection  of  the  laws. 

Looking  at  the  clause  of  the  Amendment 
prohibiting  the  deprivation  of  property  with- 
out due  process  of  law,  it  is  to  be  remem- 
bered that  the  provision  to  that  eff'ect  ap- 
peared in  most  of  the  state  Constitutions 
long  before  the  Amendment  was  adopted, 
and  that  principle  was  accepted  everywhere 
as  vital  in  the  American  systems  of  gov- 
ernment. But  the  Amendment,  although 
negative  in  its  words,  had  the  eff'ect  to  incor- 
porate into  the  fundamental  law  of  each 
state  a  rule  theretofore  prescribed  by  the 
Constitution  of  the  United  States  for  the 
general  government  and  its  agencies.  So 
that,  prior  to  the  adoption  of  the  14th 
Amendment,  the  states  were  controlled,  in 
imposing  and  collecting  taxes,  entirely  by 
their  own  fundamental  law;  and  if  they 
departed  from  due  process  of  law  in  mat- 
ters involving  the  deprivation  of  property, 
the  taxpayer  injuriously  afl'ected  by  its  ae- 
tion  could  not,  for  that  reason,  prior  to  the 
Amendment,  invoke  for  his  or  its  protec* 
tion  any  provision  of  the  Constitution  of 
the  United  States.  But  upon  the  adoption 
of  the  14th  Amendment, — whatever  their 
own  Constitutions  may  then,  or  have  sub- 
sequently, declared, — the  states  became 
bound,  as  was  the  United  States  by  the  5th 
Amendment,  not  to  deprive  any  person  of 
propertv  without  due  process  of  law.  Still 
it  was  never  contemplated,  when  the  Amend- 
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ment  was  adopted,  to  restrain  or  cripple 
the  taxing  power  of  the  states,  whatever 
the  methods  they  devised  for  the  purposes 
of  taxation,  unless  those  methods,  by  their 
necessary  operation,  were  inconsistent  with 
the  fundamental  principles  embraced  by  the 
requirements  of  due  process  of  law  and  the 
equal  protection  of  the  laws  in  respect  of 
rip^hts  of  property. 

120]  *Can  it  be  predicated  of  the  statute 
of  'i'cxns  that  its  provisions  for  the  imposi- 
tion and  collection  of  taxes  are  not  conform- 
able to  due  process  of  law?  We  think  not. 
The  tax  in  question  is  an  occupation  tax 
only.  The  statute  has  been  so  construed  by 
the  state  court,  and  counsel  for  the  Oil 
Conipany  accept  that  construction  as  the  law 
that  should  be  applied  in  this  case.  The 
tax  was  imposed  by  the  legislature,  charged 
with  the  duty  of  providing  the  means  nec- 
essary for  the  support  of  the  state  govern- 
ment. That  branch  of  the  state  government 
alone  could  declare  what  taxes  should  be 
imposed  and  upon  whom  or  upon  what  kinds 
of  business  imposed.  If  the  state  seeks, 
directly,  by  civil  suit,  or  indirectly,  by  crim- 
inal prosecution  in  one  of  its  courts,  to  en- 
force the  provisions  of  the  statute,  the  way 
is  open  for  the  taxpayer,  in  his  defense,  to 
raise  the  question  of  the  constitutional  va- 
lidity either  of  the  statute  as  a  whole,  or  of 
any  method  prescribed  in  it  for"  the  collec- 
tion of  the  tax.  No  element  of  due  process 
of  law  soems  to  be  wanting  unless  it  be,  as 
contended  by  the  Oil  Company,  that  the 
penalties  prescribed  for  failing  to  make  the 
**n'|iort8*'  required  by  the  statute  are  so  se- 
vere and  exact iug  as  to  nnike  it  unsafe  for 
the  taxpayer  to  question  the  validity  of 
such  iienaltiea,  and  thereby  interfere  with 
or  8usj)ond  the  collection  of  the  taxes  by  in- 
sistiujiX  that  they  have  been  imposed  in  dis- 
re^jard  of  due  process  of  law.  But  this 
point,  as  to  the  severity  and  exacting  char- 
acter of  the  penalties,  need  not  be  now  con- 
sidered, because  no  penalties  are  claimed  by 
the  state  in  this  action  and  no  judgment 
therefor  was  rendered.  Besides,  the  provi- 
sion an  to  penalties  is  not  so  necessarily 
coimected  with  the  other  parts  of  the  stat- 
ute as  to  vitiate  the  entire  act,  even  if  that 
provision  should  bo  held  to  be  void.  The 
rif,'ht  of  the  state,  by  a  civil  suit,  to  re- 
cover the  taxes  imposed,  is  wholly  independ- 
ent of  its  riffht,  by  suit  or  prosecution,  to 
recover  the  prescribed  penalties.  If  the  pro- 
visions as  to  penalties  should  be  stricken 
down,  there  will  still  be  left  a  complete  act 
providing  for  the  collection  by  civil  suit  of 
121]  the  taxes  due  the  *8tate.  The  rule  is 
well  settled  that  if  one  part  of  a  statute  is 
valid  and  another  invalid,  the  former  may  be 
enforced,  if  it  be  not  so  connected  with  or  de- 
pendent on  the  other  as  to  make  it  clear 
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that  the  legislature  would  not  have  passed 
that  part  without  the  part  that  may  be 
deemed  invalid. 

But  it  is  contended  that  the  statute  con- 
travenes the  14th  Amendment,  in  that  it 
denies  to  the  Oil  Company  the  equal  protec- 
tion of  the  laws.  This  position  is  based 
mainly  on  the  ground  that  the  statute,  by 
imposing  a  tax  on  toholeaale  dealers  of  coal 
oil|  naphtha,  bcnzin,  mineral  oils  refined 
from  petroleum,  and  all  other  mineral  oils, 
while  omitting  to  put  any  such  tax  what- 
ever on  wholesale  dealers  in  other  articles 
of  merchandise, — such,  for  instance,  as  su* 
gar,  bacon,  coal,  and  iron, — so  discrimi- 
nates against  wholesale  dealers  in  the  sev- 
eral articles  specified  in  §  9  as  to  deny  them 
the  equal  protection  of  the  laws.  This  view 
gives  to  the  Amendment  a  scope  that  could 
not  have  been  contemplated  at  the  time  of 
its  adoption.  The  tax  in  question  is  con- 
ceded to  be  an  occupation  tax  simply.  It 
was  imposed  under  the  authority  of  the 
state  Constitution,  providing  that  the  leg- 
islature may  "impose  occupation  taxes,  both 
upon  natural  persons  and  upon  corporations 
other  than  municipal,  doing  any  business  in 
this  state  .  .  .  except  that  persons  en- 
gaged in  mechanical  and  agricultural  pur- 
suits shall  never  be  required  to  pay  an  oc- 
cupation tax."  [Art.  8,  §  1.]  It  is  not 
questioned  that  the  state  may  classify  occu- 
pations for  purposes  of  taxation.  In  its 
discretion  it  may  tax  all,  or  it  may  tax 
one  or  some,  taking  care  to  accord  to  all 
in  the  same  class  equality  of  rights.  The 
statute,  in  respect  of  the  particular  c1a«s  of 
wholesale  dealers  mentioned  in  it,  is  to  be 
referred  to  the  governmental  power  of  the 
state,  in  its  discretion,  to  classify  occupa- 
tions for  purposes  of  taxation.  The  state, 
keeping  within  the  limits  of  its  own  funda- 
mental law,  can  adopt  any  system  of  taxa- 
tion or  any  classification  tliat  it  deems  best 
for  the  common  good  and  the  maintenance 
of  its  government,  provided  such  classifica- 
tion be  not  in  violation  of  the  14th  Amend- 
ment. 

*A  leading  case  on  the  general  sub-  [122 
ject  is  Bcirs  Gap  R.  Co.  v.  Pennsylvania,  134 
U.  S.  232,  237,  33  L.  ed.  892,  895,'  10  Sup.  Ct. 
Rep.  533,  535.  In  that  case  a  question  arose 
as  to  whether  a  statute  of  Pennsylvania, 
subjecting  bonds  and  other  securities  is- 
sued by  corporations,  to  a  Mgher  rate  of 
taxation  than  was  imposed  on  other  mon- 
eyed securities,  was  a  denial  of  the  equal 
protection  of  the  laws  to  corporations.  This 
court  held  that  there  was  no  discrimination 
which  the  state  was  not  competent  to  make, 
saying:  "All  corporate  securities  are  sub- 
ject to  the  same  regulations.  The  provision 
in  the  14th  Amendment,  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction 
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the  equal  protection  of  the  laws,  was  not 
intended  to  prevent  a  state  from  adjusting 
its  system  of  taxation  in  all  proper  and 
reasonable  ways.  It  may,  if  it  chooses,  ex- 
empt certain  classes  of  property  from  any 
taxation  at  all,  such  as  churches,  libraries, 
and  the  property  of  charitable  institutions. 
It  may  impose  different  specific  taxes  upon 
different  trades  and  professions,  and  may 
vary  the  rates  of  excise  upon  various  prod- 
ucts; it  may  tax  real  estate  and  personal 
property  in  a  different  manner;  it  may  tax 
visible  property  only,  and  not  tax  securi- 
ties for  payment  of  money;  it  may  allow 
deductions  for  indebtedness,  or  not  allow 
them.  All  such  regulations,  and  those  of 
like  charncter,  so  long  as  they  proceed  with- 
in reasonable  limits  and  general  usages,  are 
within  the  discretion  of  the  state  legisla- 
ture, or  the  people  of  the  state,  in  framing 
their  Constitution.  But  clear  and  hostile 
discriminations  against  particular  persons 
and  classes,  especially  such  as  are  of  an 
unusual  character,  unknown  to  the  practice 
of  our  governments,  might  be  obnoxious  to 
the  constitutional  prohibition.  It  would, 
however,  be  impracticable  and  unwise  to  at- 
tempt to  lay  down  any  general  rule  or  defi- 
nition on  the  subject,  that  would  include  all 
eases.  They  must  be  decided  as  they  arise.- 
We  think  that  we  are  safe  in  saying,  that 
the  14tli  Amendment  was  not  intended  to 
compel  the  state  to  adopt  an  iron  rule  of 
equal  taxation.  If  that  were  its  proper 
construction,  it  would  not  only  supersede  all 
123]  those  constitutional  provisions  *and 
laws  of  some  of  the  states,  whose  object 
is  to  secure  equality  of  taxation,  and 
which  are  usually  accompanied  with  quali- 
fications deemed  material,  but  it  would 
render  nugatory  those  discriminations 
which  the  best  interests  of  society  re- 
quire; which  are  necessary  for  the  en- 
couragement of  needed  and  useful  indus- 
tries, and  the  discouragement  of  intemper- 
ance and  vice;  and  which  every  state,  in 
one  form  or  another,  deems  it  expedient  to 
adopt." 

In  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
51M,  33  L.  ed.  1025,  10  Sup.  Ct.  Rep.  603,  in- 
volving the  constitutional  validity  of  a  law 
taxing  corporate  franchises  and  business, 
the  court  held  that  the  statute  was  not  a 
denial  of  the  equal  protection  of  laws.  It 
said  that  the  Amendment  "does  not  prevent 
the  classification  of  property  for  taxation, — 
subjecting  one  kind  of  property  to  one  rate 
of  taxation,  and  other  kind  of  property  to 
a  different  rate, — distinguishing  between 
franchises,  licenses,  and  privileges,  and  visi- 
ble and  tangible  property,  and  between  real 
and  personal  property.  Nor  does  the 
Amendment  prohibit  special  legislation.  In- 
deed, the  greater  part  of  all  legislation  is 
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special,  either  in  the  extent  to  which  it 
operates,  or  the  objects  sought  to  be  ob- 
tained by  it.  And  when  such  legislation 
applies  to  artificial  bodies,  it  is  not  open 
to  objection  if  all  such  bodies  are  treated 
alike  under  similar  circumstances  and  con- 
ditions,  in  respect  to  the  privileges  con- 
ferred upon  them  and  the  liabilities  to 
which  they  are  subjected.  Under  the  stat- 
ute of  New  York,  all  corporations,  joint 
stock  companies,  and  associations  of  the 
same  kind,  are  subjected  to  the  same  tax. 
There  is  the  same  rule  applicable  to  all  un- 
der the  same  conditions  in  determining  the 
rate  of  taxation.  There  is  no  discrimina- 
tion in  favor  of  one  against  another  of  the 
same  class.** 

So,  in  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  562,  46  L.  ed.  679,  690,  22 
Sup.  Ct.  Rep.  431,  440:  "A  tax  may  be  im- 
posed only  upon  certain  callings  and  trades, 
for  when  the  state  exerts  its  power  to  tax, 
it  is  not  bound  to  tax  all  pursuits  or  all 
property  that  may  bo  legitimately  taxed 
for  governmental  purposes.  It  would  be  an 
intolerable  burden  if  a  state  could  not  tax 
any  proj)erty  or  ♦calling  unless,  at  the  [124 
same  time,  it  taxed  all  property  or  all  call- 
ings. Its  discretion  in  such  matters  is  very 
great,  and  should  be  exercised  solely  with 
reference  to  the  general  welfare,  as  involved 
in  the  necessity  of  taxation  for  the  support 
of  the  state.  A  state  may,  in  its  wisdom, 
classify  property  for  purposes  of  taxation, 
and  the  exercise  of  its  discretion  is  not  to 
be  questioned  in  a  court  of  the  United 
States,  so  long  as  the  classification  does  not 
invade  rights  secured  by  the  Constitution 
of  the  United  States." 

There  are  many  other  cases  in  which  the 
court  considered  the  meaning  and  scope  of 
the  constitutional  guaranty  of  the  equal 
protection  of  the  laws.  We  will  refer  to  a 
ifew  of  them. 

In  Kentucky  R.  Tax  Cases,  115  U.  S.  321, 
337,  29  L.  ed.  414,  419,  6  Sup.  Ct.  Rep.  67, 
03,  the  court  sustained,  as  not  inconsistent 
with  the  equal-protection  clause  of  the  14th 
Amendment,  a  Kentucky  statute  providing 
for  the  assessment  of  railroad  property  for 
purposes  of  taxation  in  a  mode  different 
from  that  prescribed  as  to  ordinary  real 
estatei  or  as  to  the  property  of  corporations 
chartered  for  other  purposes,  such  as  bridge, 
mining,  street  railway,  manufacturing,  gas, 
and  water  companies.  It  said  that  "the 
rule  of  equality  in  respect  to  the  subject 
only  requires  the  same  means  and  methods 
to  be  applied  impartially  to  all  the  constit- 
uents of  each  class,  so  that  the  law  shall 
operate  equally  and  uniformly  upon  all  per- 
sons in  similar  circumstances.  There  is  no  ob- 
jection, therefore,  to  the  discrimination  made 
as  between   railroad  companies   and  other 
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Co.  212  U.  S.  132,  53  L.  cd.  441,  29  Sup. 
Ct.  Rep.  246;  New  Mexico  ex  rei.  McLean 
V.  Denver  &  R.  G.  R.  Co.  203  U.  S.  38,  61 
L.  ed.  78,  27  Sup.  Ct.  Rep.  1;  Mississippi 
R.  Commission  v.  Illinois  C.  R.  Co.  203  U. 
S.  335,  51  L.  ed.  209,  27  Sup.  Ct.  Rep.  90; 
Adams  Exp.  Co.  v.  Kentucky,  214  U.  S.  218, 
53  L.  ed.  972,  29  Sup.  Ct.  Rep.  633 ;  Rhodes 
V.  Iowa,  170  U.  S.  412,  42  L.  ed.  1088,  18 
Sup.  Ct.  Rep.  664;  Central  Stock  Yards  Co. 
V.  Louisville  &  N.  R.  Co.  63  L.R.A.  213,  55 
C.  C.  A.  63,  118  Fed.  113;  Smith  v.  Ala- 
bama, 124  U.  S.  465,  31  L.  ed.  508,  1  Inters. 
Com.  Rep.  804,  8  Sup.  Ct.  Rep.  564;  Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  Alabama,  128 
U.  S.  96,  32  L.  ed.  352,  2  Inters.  Com.  Rep. 
238,  9  Sup.  Ct.  Rep.  28;  Ilennington  v. 
Georgia,  163  U.  S.  299,  41  L.  ed.  166,  16 
Sup.  Ct.  Rep.  1086;  New  York,  N.  H.  &  H. 
R.  Co.  V.  New  York,  165  U.  S.  628,  41 
L.  ed.  853,  17  Sup.  Ct.  Rep.  418. 

The  order  of  the  railroad  commission  and 
the  statutes  of  Arkansas,  as  applied  to  the 
facts  in  this  case,  impose  a  direct  burden 
on  interstate  commerce. 

Houston  &  T.  C.  R.  Co.  v.  Mayes,  supra; 
McNeill  V.  Southern  R.  Co.  202'u.  S.  543, 
50  L.  ed.  ]142,  20  Sup.  Ct.  Rop.  722;  Unit- 
ed States  V.  E.  C.  Knight  Co.  nnd  Wabash, 
St.  L.  &  P.  R.  Co.  Y.  Illinois,  supra;  South- 
ern R.  Co.  V.  Com.  107  Va.  771,  17  L.R.A. 
(N.S.)  304,  00  S.  E.  70;  Minnesota  v.  Bar- 
ber, 136  U.  S.  313,  34  L.  ed.  455,  3  Inters. 
Com.  Rep.  185,  ]0  Sup.  Ct.  Rep.  862;  Brim- 
mer V.  Ri'bman,  138  U.  S.  78,  34  L.  ed.  862, 
3  Inters.  Com.  Rep.  485,  II  Sup.  Ct.  Rep. 
213;  Voight  V.  Wright,  141  U.  S.  62,  35  L. 
ed.  638,  ]  1  Sup.  Ct.  Rep.  85.'). 

The  order  and  statutes  are  void  because 
Congress  has  legislated  with  respect  to  their 
subject-matter  in  the  act  to  regulate  com- 
merce, approved  February  4,  1887,  and 
amendments  thereto. 

Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 


477,  48  L.  ed.  268,  24  Sup.  Ct  Rep.  132; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  llefley,  158  U.  S. 
98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep.  802. 

It  is  not  necessary  that  the  state  court 
expressly  pass  on  the  Federal  questions,  if 
the  effect  of  its  decision  is  to  deny  the 
right  set  up  by  the  one  claiming  it  under 
the  Constitution  of  the  United  States. 

Erie  R.  Co.  v.  Purdy,  185  U.  S.  148,  46 
L.  ed.  847,  22  Sup.  Ct.  Rep.  605. 

There  can  be  no  question  that  the  police 
power  of  the  state  cannot  be'  exercised  in  a 
way  to  infringe  upon  the  Federal  Constitu* 
tion. 

Rfiilroad  Commission  Cases,  116  U.  S.  307^ 
331,  29  L.  ed.  636,  644,  6  Sup.  Ct.  Rep.  334, 
388,  1191;  Central  R.  Co.  v.  Murphev,  196  U. 
S.  194,  49  L.  ed.  444,  25  Sup.  Ct.  Rep.  218^ 
2  A.  &  £.  Ann.  Cas.  514. 

Nor  is  it  material  by  what  authority  of 
the  state  the  power  is  exercised,  whether 
by  an  act  of  the  legislature,  or  by  rule  of 
the  railroad  commission,  or  by  the  judg- 
ment of  the  state  court  itself.  If  the  act  of 
any  of  these  governmental  departments  im- 
pinges on  the  exclusive  jurisdiction  of  Con- 
gress, or  deprives  any  person  of  due  proc- 
ess of  law  or  the  equal  protection  of  the 
laws,  this  court  will  review  the  decision  be- 
low. 

Henderson  v.  Now  York  (Henderson  v. 
Wickham)  92  U.  S.  259,  23  L.  ed.  543; 
Hannibal  &,  St.  J.  R.  Co.  v.  Husen,  95  U. 
S.  465,  24  L.  ed.  527. 

The  state  court  in  the  case  at  bar  could 
not  have  reached  its  judgment  without  de- 
ciding the  Federal  matter  involved. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
r.  S.  220,  41  L.  ed.  079,  17  Sup.  Ct.  Rep. 
581;  Schlemmer  v.  BulFalo,  R.  &  P.  R.  Co. 
205  U.  S.  1,  51  L.  ed.  681,  27  Sup.  Ct.  Rep. 
407. 

The  question  whether  a  right  or  privilege 
claimed  under  the  Constitution  or  laws  of 


of  facts  which,  because  of  shortage  of  cars 
due  to  unprecedented  demand,  rendered  it 
impo8>«il)le  to  comply  with  the  rule  without 
disobeying  it  in  other  parts  of  the  state,  or 
disobeying  the  rules  of  other  states. 

Practically  the  same  question  involved  in 
the  principal  case  was  raised  in  Southern 
R.  Co.  V.  Melton,  133  Ga.  277,  65  S.  E.  665, 
and  a  contrary  conclusion  reached.  Here  it 
was  contended  that  a  rule  of  the  state  rail- 
road commission  penalizing  in  the  sum  of 
$1  per  day  the  carrier's  failure  to  furnish 
cars  to  a  shipper  within  thirty  days  (Sun- 
days and  legal  holidays  excepted)  after  de- 
mand imposed  a  burden  upon  interstate 
commerce,  even  when  applied  to  shipments 
wholly  within  the  state,  because  such  rule 
has  the  efTect  of  withdrawing  equipments 
necessary  to  take  care  of  the  carrier's  in- 
terstate business;  but  the  court  overruled 
the  contention,  saying  that  arguments  of 
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I  poFsible    inconvenience,    possible    need    for 
cars  elsewhere,  etc.,  could  not  prevail. 

Patterson  v.  Missouri  P.  R.  Co.  77  Kan. 
236,  15  L.R.A.(N.S.)  733,  94  Pac.  138,  ifr 
in  its  facts  singularly  like  Houston  &  T.  C. 
R.  Co.  v.  Mayes,  supra.  The  Kansas  statute 
differed  from  the  Texas  statute  in  that  the 
penalty  was  $1  per  day  instead  of  $25,  and 
that  to  the  excuses  of  ^'strikes  or  other  pub- 
lic calamities,"  recognized  by  the  Texas 
statute,  the  Kansas  act  added  "unavoidable 
accidents."  These  differences,  slight  though 
they  seem,  were  regarded  as  suflicient  to 
sustain  the  statute  as  applied  to  a  ship- 
ment between  two  points  within  the  state, 
passing  over  a  route  partly  outside  of  such 
state,  the  court  relying  upon  the  statement 
in  Houston  &  T.  C.  R.  Co.  v.  Mayes,  that 
the  Texas  statute  was  "not  far  from  the- 
line  of  proper  police  regulation." 
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the  requirement  by  the  state,  that  all 
wholesale  dealers  in  specified  articles 
shall  pay  a  tax  of  a  given  amount  on 
their  occupation,  without  exacting  a  similar 
tax  on  the  occupations  of  wholesale  dealers 
in  other  articles,  cannot,  on  the  face  of  the 
statute  or  by  reason  of  any  facts  within 
the  judicial  knowledge  of  the  court,  be  held, 
within  the  meaning  of  the  14th  Amendment, 
to  deprive  the  taxpayer  of  his  property 
without  due  process  of  law,  or  to  deny  him 
the  equal  protection  of  the  laws;  and  that 
the  Federal  court  cannot  interfere  with  the 
enforcement  of  the  statute  simply  because 
it  may  disapprove  its  terms,  or  question  the 
wisdom  of  its  enactment,  or  because  it  can- 
not be  sure  as  to  the  precise  reasons  inducing 
the  state  to  enact  it. 

For  the  reasons  herein  stated,  the  judg- 
ment is  affirmed. 


UNITY    BANKING    &   SAVING    COMPA- 
NY, Appt., 

V. 

GILBERT  BETTMAN,  Trustee  of  Holzman 
&  Company,  Bankrupts,  and  Richard 
Fritz. 

(See  S.  C.  Reporter's  ed.  127-136.) 

Corporations  —  unauthorized    transfer 

of  stock  —  forjfcry. 

No  interest,  legal  or  equitable,  was  ac- 
quired as  a<rainst  the  true  owner,  in  the 
absence  of  any  laches  or  negligence  on  his 
part,  under  an  attempted  pledjje  of  a  stock 
certificate  by  means  of  a  forged  power  of 
attorney  by  a  firm  of  brokers  who  held  the 
same  as  evidence  of  the  owner's  financial 
responsibility,  and  under  an  express  agree- 
ment that  it  was  not  to  pass  out  of  their 
possession. 
IFor   otlier  cnseB.   see  Corporations,  487-489, 

in    Dltfcst    Sup.    Ct.    1908.1 

[No.  120.] 

Argued  March  4,   7,   1910.     Decided  April 

4,  1910. 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  District  Court  for  the  Southern  Dis- 
trict of  Ohio,  sustaining  the  title  of  the 
owner  of  a  stock  certificate  as  against  a 
claim  founded  on  an  attempted  pledge  by 
means  of  a  forged  power  of  attorney  by  a 
bankrupt  partnership  which  held  the  same 
as  a  basis  for  credit,  and  under  an  express 
agreement  that  it  was  not  to  pass  out  of 
their  possession.     Affirmed. 

See  same  case  below,  87  C.  C.  A.  96,  159 
Fed.  916. 
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Statement  by  Mr.  Justice  Harlan: 
The  only  question  to  be  determined  in  this 
case  relates  to  the  ownership  of  fifty  shares 
of  preferred  stock  in  the  Philip  Carey  Man- 
ufacturing Company,  a  corporation  of  Ohio. 
On  or  about  May  13th,  1905,  Richard 
Fritz,  the  owner  of  such  shares,  placed  the 
certificate  for  them  in  the  hands  of  a  mem- 
ber of  the  partnership  of  Holzman  &,  Com- 
pany, brokers,  with  or  through  whom  Fritz 
had  some  dealings.  The  deposit  of  the  stock 
with  that  firm  was  upon  an  express  agree- 
ment that  it  was  to  be  held  by  them  only 
to  show  Fritz's  financial  responsibility,  and 
was  not  to  pass  out  of  their  possession. 
i?here  was  no  change  in  the  terms  or  condi- 
tions of  that  contract.  The  certificate  was 
in  the  name  of  Fritz  Brothers,  and  was  thus 
indorsed: 

For  value  received,  I,  the  undersigned, 
hereby  sell  and  transfer  to  Richard  Fritz 
fifty  shares  of  stock  within  mentionied  and 
described,  and  hereby  appoint 
true  and  lawful  attorney  irrevocable,  with 
power  and  [of]  substitution  to  transfer  said 
stock  on  the  books  of  the  company.  Wit- 
ness hand  and  seal  this  5th  day  of 
January,  1905. 

Fritz  Brothers. 

Per  Otto  H.  Fritz. 

Witness,  Max  Wintler. 

On  May  15th,  1905,  without  the  knowledge 
or  consent  of  Fritz,  this  certificate  was 
pledged  by  Holzman  &  Company  with  the 
Unity  Banking  &  Saving  Company,  as  a 
substituted  security  for  a  note,  dated  March 
21st,  1905,  for  $10,000,  which  that  firm  had 
executed  to  the  bank,  other  security  of  sub- 
stantially the  same  value  being  withdrawn 
at  the  time  of  the  substitution.  Tliat  trans- 
action had  no  connection  with  any  dealings 
by  Holzman  &  Company  for  or  on  behalf  of 
Fritz. 

When  the  pledge  to  the  bank  was  made, 
there  was  pinned  to  the  certificate  a  blank 
power  of  attorney,  purporting  to  have  been 
signed  May  13th,  1905,  by  Richard  Fritz  in 
the  presence  of  Ross  Holzman,  the  active 
member  of  the  firm  of  *Holzman  &[129 
Company.  None  of  the  blanks  in  the  power 
of  attorney  were  then  filled  out,  and  the 
only  writing  on  the  paper  included  the  date, 
the  name  of  Richard  Fritz  in  the  blank  for 
the  signature,  an(f  Ross  Holzman  in  the 
blank  for  the  attestation. 

Upon  the  petition  of  certain  creditors  of 
Holzman  &  Company,  that  partnership  and 
the  individuals  composing  it  were,  on  July 
1st,  1905,  adjudicated  bankrupts  by  the  dis- 
trict court  of  the  United  States  for  the 
southern  district  of  Ohio,  the  petition  char- 
'ging  that  the  act  of  bankruptcy  was  corn- 
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142]  *of  a  much  larger  number  of  freight 
cars.  The  commission  found  that  the 
railway  company  was  short  in  the  de- 
livery of  cars,  as  alleged,  and  that  its 
failures  in  that  respect  not  only  violated  or- 
der No.  30.5,  previously  referred  to,  but  also 
i  10  of  an  act  of  March  11,  1899,  embodied 
in  Kirby's  Digest  as  §  6803.  It  also  de- 
clared that  by  these  violations  of  the  statute 
and  rule  of  the  commission  the  railway  com- 
pany  had  become  subject  to  penalties  in 
favor  of  the  state  of  Arkansas,  as  provided 
in  §  18  of  the  act  of  1899,  being  f  6813  of 
Kirby's  Digest,  which  penalties  were  to  be 
enforced  as  therein  provided.  Conformably 
to  the  section  in  question,  the  prosecuting 
attorney  for  the  proper  county  commenced 
this  action  in  the  name  of  the  state  against 
the  railway  company,  to  recover  penalties  to 
the  amount  of  $1,950.  Rule  No.  305  of  the 
commission  was  recited,  the  proceedings  be- 
fore the  commission  were  detailed,  and  the 
order  made  by  the  commission,  finding  the 
defaults  on  the  part  of  the  railway  com- 
pany, was  set  out,  and  upon  these  considera- 
tions the  prayer  for  the  statutory  penalty 
was  based. 

A  demurrer  having  been  overruled,  an  an- 
swer was  filed  on  behalf  of  the  railway  com- 
pany. By  that  answer  it  was  alleged  that 
the  company  was  engaged  in  the  transporta- 
tion of  interstate  shipments  of  freight  over 
its  line  of  railroad  in  the  states  of  Arkan- 
sas, Illinois,  Louisiana,  and  Missouri,  and 
that  its  equipment  of  freight  cars  for  the 
transaction  of  its  business,  both  interstate 
and  state,  was  ample.  That,  anticipating 
the  possible  increase  of  business,  both  inter- 
state and  state,  and  as  a  precautionary 
measure,  the  company  had,  prior  to  the 
autumn  of  1905,  endeavored  to  contract  for 
the  construction  of  a  large  number  of  addi- 
tional freight  cars,  but  failed  to  do  so,  be- 
cause the  car  manufacturers  had  such  a 
press  of  work  that  they  were  unable  to  take 
the  order.  That  thereupon,  in  an  effort  to 
provide  for  every  future  contingency,  the 
corporation  had,  at  a  very  large  expense, 
commenced  the  construction  of  a  plant  of 
large  capacity  to  enable  it  to  manufacture 
its  own  cars,  and  was  pressing  the  same  to 
143]  completion  in  the  •shortest  possi- 
ble time.  It  was  alleged  that  at  the 
time  of  the  alleged  defaults  there  was 
an  extraordinary  demand  for  cars,  both 
for  the  movement  of  interstate  and  local 
traffic;  and  when,  as  the  result  of  this 
condition,  the  shortage  developed,  the  com- 
pany had  equally  distributed  its  cars  to 
the  shippers  along  its  line,  giving  no  prefer- 
ence to  interstate  over  local  shippers,  or  to 
local  over  those  desiring  cars  for  interstate 
shipments.  It  was  alleged  that  it  would 
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have  been  impossible  for  the  company  to 
comply  with  rule  No.  305  without  discrimin- 
ating against  its  interstate  commerce  ship- 
pers, and  therefore  obedience  to  the  rule 
would  have  resulted  in  a  direct  burden  upon 
interstate  commerce.  Referring  to  the  in- 
terstate commerce  business  of  the  company, 
which  it  was  alleged  moved  over  its  own 
line  through  the  states  of  Arkansas,  Illinois, 
Louisiana,  and  Missouri,  and  thence  by  con- 
necting roads  throughout  the  United  States 
and  Canada,  it  was  charged  the  burden  im- 
posed upon  the  company  to  deliver  cars  to 
local  shippers  without  reference  to  the  effect 
and  operation  of  such  delivery  upon  the  in- 
terstate commerce  business  of  the  company 
would  be  A  direct  burden  upon  interstate 
commerce,  and  therefore  repugnant  to  the 
Constitution  of  the  United  States,  and  that 
the  same  result  would  flow  from  enforcing 
the  command  of  the  commission  as  embodied 
in  its  rule  No.  305.  The  rulo,  moreover,  was 
especially  assailed  as  being  repugnant  not 
only  to  the  commerce  clause,  but  to  the  14t]i 
Amendment,  both  because  of  the  inherent  na- 
ture of  the  duty  which  the  rule  sought  to  im- 
pose, and  also  because  of  the  unreasonable 
conditions  which  were  expressed  therein. 

There  was  a  trial  to  a  jury.  Without 
going  into  detail  it  suflfices  to  say  that  spe- 
cific instructions  were  asked,  in  reiterated 
form,  by  the  defendant  c«impany,  concorning 
its  asserted  defenses  under  the  Constitution 
of  the  United  States;  that  is,  the  rcini^namcy 
to  the  Constitution  of  the  rule  of  the  com- 
mission and  of  the  statute  imposing  ^icnal- 
ties  upon  it  for  its  failure  to  furnisli  cars. 
After  verdict  against  the  company  for  $1,- 
350,  and  judgment  thereon,  the  cause  was 
taken  to  the  *supreme  court  of  the  [114 
state  of  Arkansas,  and  from  the  action  of 
that  court  in  alTirming  the  judgment  (85 
Ark.  311,  122  Am.  St.  Rep.  33,  107  S.  W. 
1180)  this  writ  of  error  is  prosecuted. 

The  question  for  decision  will  be  simidtfied 
by  analyzing  the  action  of  the  court  below. — 
that  is,  by  stating  the  facts  which  it  doomed 
were  established,  and  by  precisely  fixing  the 
issues  and  principles  governing  the  same 
which  the  court  stated  and  applied.  Clear- 
ing the  way  to  consider  the  proposition 
which  it  conceived  the  case  invidved  in  its 
fundamental  aspect,  tlie  supreme  cmirt  of 
Arkansas  at  once  dispj.sed  of  the  contenti(»n 
that  the  commission  was  without  power  to 
adopt  rule  No.  305  by  the  statement  that  the 
power  to  do  so  was  expressly  conferred  by 
statutes  of  the  state.  The  court  did  not 
pass  on  the  contentions  concerning  the  al- 
leged coniliet  between  the  rule  and  the  Con- 
stitution of  the  United  States,  l>ocause  it 
was  expre^'ily  declared  that  it  was  not  at  all 
j  necessary  to  do  so.    This  was  based  iipon  the 
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conclusion  that  the  duty  to  furnish  the  cars 
which  had  been  demanded  arose  from  stat- 
utory provisions  (Kirby's  Dig.  §§  6803, 
6804 )  which  were  but  expressive  of  the  com- 
mon law,  and  that  the  liability  for  the  pen- 
alty which  was  imposed  by  the  judgment  be- 
low equally  resulted,  considering  the  default 
as  alone  arising  from  violations  of  the  statu- 
tory duty. 

The  statutory  duty  to  supply  cars  on  ap- 
plication having  been  thus  ascertained,  and 
the  failure  of  the  company  to  furnish  after 
demand  not  being  disputed,  the  court  was 
brought  to  consider  what  it  declared  to  be 
the  only  question  in  the  case;  that  is, 
"Whether  the  undisputed  evidence  intro- 
duced by  appellant  presented  a  sufficient  ex- 
cuse for  the  failure  to  furnish  the  cars.*' 
In  so  far  as  adequate  excuse  could  arise 
from  the  complete  discharge  by  the  com- 
pany of  the  duty  to  equip  its  road  with  a 
suHioient  number  of  cars,  it  was  recognized 
that  the  proof  was  ample;  indeed,  the  court 
said: 

''In  fact,  the  appellant  was  shown  to  have 
a  larger  car  equipment  than  the  average 
freight-carrying  road,  and  the  failure  to 
furnish  cars  was  wholly  due  to  an  inability 
14 5  J  to  ro^ain  *it8  cars  which  were  sent  to 
other  roads  carrying  freight  from  its  own 
lino." 

Coming,  then,  to  state  the  facts  concerning 
the  caiKso  which  the  court  expressly  found 
was  wliolly  responsible  for  the  failure  to  de- 
liver all  the  cars  asked  for,  it  was  pointed 
out: 

**Th(»  pppollant  is  an  originating  line,  orig- 
inating about  70  per  cont  of  its  traffic  and 
receiving  almnt  30  per  cent.  To  illustrate 
its  situation,  during  the  month  of  November, 
1905,  it  had  in  revenue  service  9,517  cars, 
of  which  it  averaged  daily  3,982  in  use  on 
its  own  lines,  6,525  off  its  line,  and  2,619  for- 
eign cars  in  use.  In  other  words,  a  daily 
balance  of  exchange  of  1,473  cars  was  against 
it,  and  its  shortage  in  cars  was  only  about 
1)50  per  day." 

Directing  attention  to  the  fact  that  the 
preponderant  originating  business  of  the 
road  led  to  a  preponderance  of  interstate 
over  domestic  or  local  traffic,  and  that  such 
interstate  tralVic  would  be  greatly  impeded, 
if  not  paralyzed,  by  breaking  bulk  at  the 
state  line  and  refusing  to  give  continuous 
transportation,  by  not  allowing  its  cars, 
when  loaded,  to  move  beyond  its  line  to  the 
roads  of  connecting  carriers,  the  court  was 
brought  to  consider  whether  thus  permitting 
the  cars  to  move  for  the  purpose  of  continu- 
ous interstate  commerce  traffic  was,  in  and 
of  itself,  a  fault  entailing  legal  responsi- 
bility under  the  statute  for  a  refusal  to  de- 
liver cars  for  local  traffic  when  requested. ' 
54  li.  ed. 


In  holding  the  negative  of  this  proposition 
the  court  said: 

"The  evidence  indisputably  establishes  that 
it  is  a  benefit  to  the  shipping  public  to 
interchange  cars,  and  not  to  refuse  to  send 
cars  off  the  line.  .  .  •  It  is  unquescion- 
ably  good  for  the  public  that  the  railroads 
of  the  United  States  have  a  system  of  inter- 
change of  cars,  instead  of  each  road  hauling 
to  its  termini  only,  and  thereby  force  reload- 
ing and  reshipment.  The  inconvenience  and 
expense  of  such  a  system  would  at  once  con- 
demn it  as  failing  to  meet  public  require- 
ments. It  is  unquestionably  the  policy  of 
both  state  and  Federal  legislation  to 
facilitate,  if  not  require,  an  interchange 
*of  cars.  The  most  recent  illustra- [14G 
tion  of  this  policy  is  found  in  §  17  of 
the  act  of  April  19,  1907  (Acts  1907, 
p.  463).  For  one  railroad  company  to 
be  an  Ishmaclitc  among  its  associates 
would  operate  disastrously  to  *  its  ship- 
pers. The  shippers  of  Arkansas  expect  the 
public  carriers  to  put  their  cotton  to  the 
spinners  in  New  England,  and  their  ffnit  to 
the  North  and  their  lumber  and  coal  to  the 
four  quarters  of  the  Union,  without  change 
from  consignor  to  consignee." 

Thus  deciding  that  the  mere  delivery  of 
cars  for  through  transportation  was  not  a 
factor  in  determining  whether  there  was 
legal  fault,  the  court  came  to  consider 
whether  there  was  anvthin;;  in  the  ar- 
rangcnient  by  which  the  cars  in  ques- 
tion were  permitted  to  go  off  the  line, 
which  in  and  of  itself  constituted  fault 
and  consequent  responsibility  for  failure  to 
furnish  all  the  cars  required  in  time  of 
shortage.  Reviewing  the  evidence  on  this 
subject,  it  was  found  that  the  company  was 
a  member  of  an  association  known  as  the 
American  Railway  Association,  which  had 
adopted  rules  governing  the  interchange  of 
cars  from  oYie  road  to  another,  with  provi- 
sions for  the  return  thereof  and  for  com- 
pensation therefor,  the  association  embra- 
cing  and  its  rules  governing  90  per  cent  of 
the  railroads  of  the  United  States.  Fixing 
thus  the  system  which  controlled  the  com- 
pany in  the  interchange  of  its  cars,  it  was 
determined  that  the  mere  formation  of  an 
association  for  such  purpose  was  not  repug- 
nant to  the  laws  against  combinations  in  re- 
straint of  trade,  the  court,  after  referring  to 
various  state  decisions  to  that  effect,  say- 
ing: 

"The  result  of  these  and  other  decisions, 
as  summed  up  in  an  excellent  text-book,  is 
that  these  associations  are  lawful,  and  their 
rules  and  regulations,  when  reasonable,  will 
be  uphold.  2  Hutchinson,  Carr.  3d  ed.  §  861. 
Mr.  Elliott  says  that  such  associations 
formed  for  the  purpose  of  making  and  enfor- 
cing reasonable  regulations  to  facilitate  busi- 
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md  secure  the  prompt  loading,  unload- 

nd  return  of  cars,  cannot  be  held  il- 

upon  the  ground  that  the  constituent 

inies,  by  becoming  members,  surrender 

I  their   corporate    ^functions   and   con- 

to   the   association.     4   Elliott,    Rail- 

>,  S  1568." 

aving  thus  sustained  the  right  of  the 
to  deliver  its  cars  for  the  purpose  of 
itinuous  transportation  beyond  its  line  in 
:erstate  commerce,  and  sanctioned  the  gen- 
method  by  which  it  was  sought  to  regu- 
[te  and  control  the  transmission  and  re- 
irn  of  such  cars,  that  is,  by  membership 
the  American  Railway  Association,  the 
lature  and  character  of  the  rules  of  the  as- 
liation  were  considered.  Without  going 
detail,  or  following  the  statements  of 
the  court  on  the  subject,  it  suffices  to  say 
that)  analyzing  the  rules  of  the  association, 
the  court  concluded  that  the  regulations 
were  inefficient  in  many  respects,  did  not  pro- 
vide sufficient  penalties  to  secure  the  prompt 
return  of  cart  by  roads  which  might  receive 
the  same,  but,  on  the  contrary,  afforded  a 
temptation  in  time  of  car  shortage,  inducing 
a  road  having  the  cars  of  another  road  to 
retain  and  use  them,  paying  the  penalty,  as 
to  do  so  would  afford  it  an  advantage. 
Pointing  out  that  the  gcnoral  result  of  the 
operation  of  the  rules  of  the  American  Rail- 
way Association  for  the  interchange  of  cars 
had  proven  incfTective  in  the  past,  it  was 
held  that  the  company  was  at  fault  for  de- 
livering its  cars  to  other  roads  for  the  move- 
ment of  interstate  coninierce  subject  to  the 
regulations  of  the  American  Railway  Asso- 
ciation, and  therefore  tlic  penalty  imposed  in 
the  judgment  was  rightly  assessed. 

As  the  penalty,  which  the  court  sustained, 
was  enforced  solelv  hecauHC  of  its  conclusion 
as  to  the  inonieiency  of  tlie  rules  and  regu- 
lations of  the  AuHTicnn  Railway  Associa- 
tion, which  governed  90  j>er  cent  of  the  rail- 
roads in  the  Tnited  States,  the  court  was 
evidently  not  unmindful  that  the  carrier  be- 
fore it  was  powerless,  of  its  own  motion,  to 
change  the  rules  thus  generally  prevailing, 
and  therefore  was  necessarily  cither  com- 
pelled to  desist  from  the  interchange  of  cars 
with  connecting  carriers  for  the  purpose  of 
the  movement  of  interstate  commerce,  or  to 
conduct  such  business  with  the  certainty  of 
being  subjected  to  the  penalties  which  the 
148]  state  statute  provided  *for.  We  say 
this,  since  the  court  said:  "It may  be  better 
for  the  appellant  to  sulTer  these  ills  than  to 
sail  under  a  black  flag,  and  refuse  to  send  its 
can  beyond  its  line.  That  is  not  a  question 
for  the  court.  Until  tlie  appellant  carrier 
shows  reasonable  rules  and  regulations 
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for  the  interchange  of  cars,  it  cannot  avail 
itself  of  these  rules  of  interchange  as  caus- 
ing and  excusing  its  default  to  the  public, 
for  the  rules  here  shown  have  proved  un- 
reasonable and  inefficient  before  this  default 
occurred."  And  the  gravity  of  the  ban  on 
interstate  commerce  which  it  was  thus  rec- 
ognized would  result  from  the  ruling  made 
cannot  be  more  vividly  portrayed  thab  by 
once  again  quoting  the  statement  of  the 
court  on  the  subject,  saying:  "For  one  rail- 
road company  to  be  an  Ishmaelite  among  its 
associates  would  be  disastrous  to  its  ship- 
pers." If  the  railroad  company,  compelled 
to  be  a  law  unto  itself  because  of  its  inabili- 
ty to  change,  by  its  own  isolated  will,  the 
rules  of  the  American  Railway  Association, 
should  prefer  to  subject  itself  to  the  penal- 
ties inflicted  by  the  state  statute  rather  than 
bring  disaster  to  its  shippers,  the  seriousness 
of  the  burden  to  which  interstate  commerce 
would  be  subjected  cannot  be  better  illustrat- 
ed than  by  saying  that,  by  the  provisions  of 
the  state  statute,  the  penalty  upon  the  car- 
rier for  each  violation  of  the  act  or  of  the 
rules  and  regulations  of  the  conunission  was 
not  less  than  five  hundred  nor  more  than 
three  thousand  dollars. 

When,  by  thus  following  the  careful  an- 
alysis made  by  the  court  below,  the  conten- 
tions which  the  case  present  are  circum- 
scribed and  the  issues  to  which  all  the  con- 
troversies are  reducible  are  accurately  de- 
fined, we  think  no  serious  difllculty  is  in- 
volved in  their  solution.  In  the  first  place,  it 
is  suggested  by  the  defendant  in  error  th.at 
no  Federal  question  arises  for  decision,  and 
therefore  the  writ  of  error  should  be  dis- 
missal. This  rests  upon  the  theory  that,  as 
the  court  below  put  the  rule  of  the  commis- 
sion, No.  305,  out  of  view,  and  declared  in 
its  statement  of  the  case  that  no  extraordi- 
nary or  unusual  rush  of  business  on  the 
line  of  the  defendant  company  *oc-[149 
casioned  the  car  .shortage,  therefore  no 
ground  of  Federal  cognizance  remained; 
as,  in  other  respects,  the  action  of  the 
court  below  was,  in  cfTcct,  placed  purely 
upon  matter  of  local  concern  broad  enough 
to  sustain  its  judgment.  The  contention 
is  plainly  without  merit.  It  is  to  be 
conceded  that  the  ruling  of  the  court  as 
to  the  irrelevancy  of  the  rule  adopted  by 
the  commission  eliminates  from  considera- 
tion so  mucli  of  the  answer  and  of  the  in- 
structions asked  by  the  company  and  re- 
fused, relating  to  the  repugnancy^  of  the  or- 
der to  the  commerce  clause  of  the  Constitu- 
tion, both  on  account  of  its  inherent  opera- 
tion and  because  of  unreasonable  provisions, 
which,  it  was  alleged,  it  contained.    But  the 
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constitutional  defenses  which  were  asserted 
by  the  answer,  and  which  were  embraced  in 
the  instructions  asked  and  refused,  were  not 
confined  to  the  mere  order  as  such,  but 
plainly  challenged  the  power  of  the  state  to 
inflict  the  penalty  for  the  failure  to  furnish 
the  cars  under  the  circumstances  disclosed 
by  the  answer.  And  the  ruling  of  the  court, 
that  the  asserted  power  arose  from  the  stat- 
ute instead  of  from  the  rule  adopted  by  the 
commission,  but  changed  the  form  without 
in  any  way  minimizing  or  obscuring  the 
completeness  of  the  Federal  defense  which 
was  made  in  the  pleading  and  necessarily 
passed  upon  by  the  court  below. 

Coming  to  the  merits,  we  think  it  needs 
but  statement  to  demonstrate  that  the  rul- 
ing of  the  court  below  involved  necessarily 
the  assertion  of  power  in  the  state  to  abso- 
lutely forbid  the  efficacious  carrying  on  of 
interstate  commerce,  or,  what  is  equivalent 
thereto,  to  cause  the  right  to  efficiently  con- 
duct such  commerce  to  depend  upon  the  will- 
ingness of  the  company  to  be  subjected  to 
enormous  pecuniary  peralties  as  a  condition 
of  the  exercise  of  the  right.  It  is  to  be  ob- 
served that  there  is  no  question  here  of  a 
regulation  of  a  state  forbidding  an  unequal 
distribution  of  cars  by  a  carrier  for  the  bene- 
fit of  interstate  to  the  detriment  of  local 
commerce.  This  is  the  clear  result  of  the 
finding  below  as  to  the  proportion  of  the 
originating  traflic  of  the  road,  and  tlie  ex- 
150]  tent  of  *the  cars  retained  and  those 
permitted  to  go  beyond  the  line  of  the  road 
for  the  purposes  of  interstate  commerce.  If 
it  be  that  the  court  below  was  right  in  its 
assumption  that  the  rules  of  the  American 
Railway  Association,  governing,  as  was  con- 
ceded by  the  court,  90  per  cent  of  the  rail- 
roads, and  hence  a  vast  pro|>ortion  of  the 
interstate  commerce  of  the  country,  are  in- 
efficient to  secure  just  dealing  as  to  cars 
moved  by  the  carriers  engaged  in  interstate 
commerce,  that  fact  afTords  no  ground  for 
conceding  that  such  subject  was  within  the 
final  cognizance  of  the  court  below,  and  could 
by  it  be  made  the  basis  of  prohibiting  inter- 
state commerce  or  unlawfully  burdening  the 
right  to  carry  it  on.  In  the  nature  of  things, 
as  the  rules  and  regulations  of  the  associa- 
tion concern  matters  of  interstate  commerce 
inherently  within  Federal  control,  the  power 
to  determine  their  sufficiency,  we  think,  was 
primarily  vested  in  the  body  upon  whom 
Congress  has  conferred  authority  in  that  re- 
gard. 

The  judgment  of  the  Supreme  Court  of 
the  State  of  Arkansas  is  reversed,  and  the 
case  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 


ROBERT  H.  TODD,  Appt., 
v. 

HIGINIO   ROMEU. 
(See  S.  C.  Reporter's  ed.  160-167.) 

Lis     pendens  —  in     Porto     Rico  —  pur- 
chaser pending  suit. 

1.  The  pendency  of  a  suit  to  subject  real 
property  registered  in  the  name  of  an  al- 
leged fraudulent  grantee  to  the  payment 
of  a  judgment  against  the  grantor  does  not 
create  a  defect  in  the  title,  or  engender  a 
lien  on  the  property,  so  as  to  make  applic- 
able the  doctrine  of  the  Spanish  and  Porto 
Rican  courts  that  one  who  acquires  a  right 
in  or  to  property  with  knowledge  of  a  de- 
fective title  or  of  an  existing  lien  is  not  an 
innocent  third  party,  and  is  not  entitled  to 
rights  which  depend  for  their  existence  upon 
that  relation. 

[For  other  cases,  see  Lis  Pendens,  II.,  in  Dl> 
gest  Sup.  Ct.  1908.] 

Lis     Pendens  — in     Porto     Rico  — pur- 
chaser pending  suit. 

2.  Knowledge  of  the  pendency  of  "a  suit 
to  subject  real  property  registered  in  the 
name  of  an  alleged  fraudulent  grantee  to 
the  payment  of  a  judgment  against  the 
grantor,  and  of  the  right  to  apply  to  the 
court  for  the  statutory  cautionary  notice, 
does  not  deprive  a  purchaser  having  such 
knowledge  of  the  attitude  of  an  innocent 
third  party,  and  subject  the  property  in  hit 
hands  to  a  responsibility  for  the  result  of 
the  suit  to  the  extent  which  would  have  been 
the  case  had  such  notice  been  demanded  and 
recorded. 

[For  other  case^i.  s^e  Lis  Pendens,  II.,  In  Di- 
gest Sup.  Ct.  1008.] 

[No.  408.] 

Submitted  January  10,  1910.  Decided  April 

4,  1910. 


Mr.  Chief  Justice  Fuller  dissents. 
54  li.  ed. 


APPEAL  from  the  District  Court  of  the 
United  States  for  Porto  Rico  to  re- 
view a  decree  enjoining  a  judgment  credit- 
or from  proceeding  against  real  property  in 
the  hands  of  a  purchaser  from  the  fraudu- 
lent grantee  of  the  judgment  debtor.  Af- 
firmed. 

See  same  case  below,  4  Porto  Rico  Fed. 
Rep.  445. 

The  facts  are  stated  in  the  opinion. 

Mr.  N.  B.  K.  Pettlngill  submitted  the 
cause  for  appellant: 

Any  proper  and  sufficient  proof  of  notice 
which  would  be  sufficient  to  destroy  the 
good  faith  of  an  intending  purchaser,  and 
make  it  equitable  that  he  be  charsrcd  with 
the  claim  or  lien  of  a  person  other  than 
his  vendor,  will,  under  the  Spanish  law  and 
the  mortgage  law,  result  in  his  being  so 
charged. 

I      58  Juris.   Civil  de  Espafia,  p.  460;    102 

.Juris.  Civil  de  Espafia,  p.  390;   77  Juris. 
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Civil  de  Espafia,  pp.  56,  69;  79  Juris.  Civil  effect  of  bringing  home  to  an  intending  pur- 

de   Espafia,   pp.   252,   260;    95   Juris.   Civil  chaser  of  real  estate  knowledge  or   notice 

de  Espaila,  p.  773;    100  Juris.  Civil   de  Es-  of  a  defect  in  the  title  to,  or  of  a  lien  upon, 

paila,  p.  679 ;   Cobian  v.  del  Valle  Franco,  such  real  estate  in  favor  of  some  person  oth- 

1  Porto  Rico,  29;  Voigt  de  Castro  v.  Rivas,  er  than  the  vendor,  where  such  knowledge 

1  Porto  Rico,  60.  or  notice  is  not  required   (acquired?)   from 

In  the  jurisdictions  of  those  states  of  the  the  registry  of  properties,  such  defect  or 

Union  which  have  derived  their  systems  of  lien  not  being  recorded?''     Under   the  as- 

jurisprudence  from  the  civil  law,  the  same  sumption  that  the  pending  suit,  by  operation 

rule  prevails.  of  law,  dismembered  the  ownership  of  Merle 

Sampson  v.  Ohleyer,  22  Cal.  231;  Sharp  in  the  property  to  which  the  suit  related, 

V.  Lumley,  34  Cal.  615;  Wise  v.  Griffith,  78  pending  the  same,  or  operated,  from  the  fact 

Cal.   152,   20   Pac.   675;    Christie   v.   Sher-  of  its  pendency,  to  create  a  lien  upon  the 

wood,  113  Cal.  530,  45  Pac.  820;  Hil>ernia  property,  decisions  of  the  supreme  courts, 

Sav.  &  L.  Soc.  v.  Lewis,  117  Cal.  577,  47  both  of  Porto  Rico  and  of  Spain,  are  re- 

Pac.  002,  49  Pac.  714;   Splane  v.  Mitchel-  ferred  to  as  establishing  that  one  who  ac- 

tree,  2  La.  Ann.  265;  Bach  v.  Abbott,  6  La.  quires  a  right  in  or  to  property,  with  knowl- 

Ann.  809;  Swan  v.  Moore,  14  La.  Ann.  845;  edge  of  a  defective  title  or  of  an  existing 

Brian  v.  Bonvillain,  52  La.  Ann.  1806,  28  lien,   is   not   a   third    party,   and   therefore 

So.  261.  is  not  entitled  to  rights  which  depend  for 

In  Louisiana  the  rule  seems  to  be  differ-  their  existence  upon  that  relation.    Conced- 

ent  as  to  the  effect  of  notice  of  unrecorded  ing,  for  the  sake  of  the  argument,  that  the 

mortgages,  or  of  those  not  reinscribed,  as  decisions  relied  on  announce  the  principle 

required  by  law;  but  that  is  clearly  the  re-  which  it  attributed  to  them,  we  think  they 

suit  of  an  unusual  statutory  provision,  and  &re  here  inapposite.     We  say  this  because 

does  not  affect  the  application  of  the  ordi-  their  applicability  depends  upon  the  erronc- 

nary  rule  otherwise.  ous  assumption  upon  which  the  entire  argu- 

Ridings  v.  Johnson,  128  U.  S.  212,  32  L.  ment  necessarily  proceeds;  that  is  to  say, 

ed.  401,  9  Sup.  Ct.  Rep.  72;  Lacassapme  v.  upon  the  theory  •that,by  operation  of  [154 

Chapuis,  144  U.  S.  119,  36  L.  ed.  368,  12  law,  the  effect  of  the  pending  suit  against 

Sup.  Ct.  Rep.  659.  Merle  was  either  to  create  a  defect  in  the 

^T    V  •  *  /»!  J  *  11  ti^Je  of  the  property  standing  in  her  name, 

No  brief  was  filed  for  appellee.  ^    ^^ ,         i-  ^i 

^^  or  to  engender  a  lien  on  the  same. 

•ar-    T.,-*:-*  ^nrt^t*^  j^i-         i  *i.         •  •  When   the  case  was   previously  here  we 

Mr.  Justice  liVhitc  delivered  the  opinion  ,   , ,       /    x   mi    i.   j./»    •       ^         Ti  •     i. 

of  the  court'  held:     (a)   That,  differing  from  the  ancient 

rr^jj    -    '/,A i.         i-A         *  T>  J  1  Spanish   law,  the  modern  Spanish  law  did 

Todd,  a  judgment  creditor  of  Pedro  and      *^i.    j       •  *     *^         ^       t  xi 

T,         A       *•   •         A    k         XT    1     X         u-    i.  ^ot  deprive   an   owner  of   property   of   the 
Juan  Agostini,  sued  Anna  Merle  to  subject      .i.T  -i.  f*^,/         -x 

_.°        .,       1  '     X,  AAU  right,  because  a  suit  was  brought  against 

property  registered  in  her  name  to  the  pay-  ,.  .       xi.  ^     ■■•  *  x* 

5.     4     ;  .,  "  .J  .  .,  1  ii    1  nim  concerning  the  same,  to  dispose  of  the 

ment  of  the  judgment,  on  the  ground  that  .  ,     ^     i..       i%      «/»o    o/»-      -n  m. 

V  *  J  !*•  property  pendente  hte.     Pp.  363,  304.     But 

she  was  a  mere  interposed  person,  resulting  '^,  .'       '.  .,  .  *^         ,        , 

15S]from   aimulalo'l   conveyances  to   'he;  wl"le  this  wa»  the  case,  the  modern  law.  ,n 

made  by  the  Ago,tini».    To  enforce  a  decree  "^-If  *"  ^7^*"*  ""»  "^''*  Z?™  depriving 

2_   1  •     r-„       mil      1      x«     1   XI  X  suitors  of  the  ultimate  benefit  to  result  from 


properly  penamg  me  suic,  niea  a  Dili  lo  en-  •     xi                         -j  j  *             u        x 
join     A  demurrer  on  behalf  of  Todd  having  °" '»  «'«,«:»'»««  provided  for  could  put  up- 
been  sustained,  and  a  final  decree  entered  °"  *•■*  P"'''';  'f"      *  "Otice  concerning  the 

against  Romeu,  he  brought  the  cause  to  this  f^^^'^^'^V  f  ^^^"    ""'*«.    th"»    P™*'"*'"* 

1,     rru     •   \          i.                      jjA^  those  who  dealt  with  property  upon  the  faith 

court.    The  judgment  was  reversed  and  the  .  .,              i  j  x-xi     t       •       au                ai. 

case  remanded.    Romeu  v.  Todd.  206  U.  S.  °^  *'"  f^f''*^  title  leaving  the  owner  the 

358,  51  L.  ed.  1093,  27  Sup.  Ct.  Rep.  724.  ^^Z"  ^     ♦TJ*       '"t-P™'*'*?  P^f-'K  » 

T.x        t  1           .        i5uAi_           X  suit,  and,  at  the  same  time,  saving  to  those 

In  virtue  of  leave  given  him  by  the  court  ,   '        j   .,                     i.     «  av  •       ix*      ^ 

ui        rrjj        —      J        jii      jiUA-o  ^"O  8"<^a  ^ne  enjoyment  of  their  ultimate 

below,  Todd  answered,  and  alleged  that  Ro-  •  va    •*  xu               j  j            x»                x- 

.         •            i  XI  •  T                u  rights  if  they  recorded  a  cautionary  notice. 

meu  was  not  an  innocent  third  person,  be-  .^,    .     .,     "^                     ^      *  x,^     •      ,  , 

cause  he  had  bought  with  notice  of  the  pen-  ^^^   ^^  *^^«^  requirements  of  the  local  law 

dency  of  the  suit.    A  demurrer  on  the  ground  ^^^^  incompatible  and  in  conflict  with  the 

that  this  answer  stated  no  defense  was  sus-  <J"ctrine  of  lis  pendens   prevailing  in   the 

Uined,  and  a  final  decree  was  rendered  er  courts  of  the  United  States,  it  was  held  that 

joining  Todd   from   proceeding  against  the  ^^^^  doctrine  did  not  obUin  in  Porto  Rico, 

property.      This    appeal  is    prosecuted    by  because  the  legislation  of  Congress  concern- 

Todd,  and  the  question  for  decision  is  thus  ing  that  island  contemplated  the  fostering, 

stated    in    the    brief    filed    on    his   behalf:  and  not  the  overthrow,  of  the  local   laws, 

"What  is  the  law  of  Porto  Rico  as  to  the  especially  those  governing  the  title  to  real 

706  217  V.  8. 
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estate.  P.  364.  (e)  Applying  these  rulings, 
it  was  decided  that  as  Todd  had  not  availed 
of  the  privilege  of  the  local  law  by  applying 
for  and  recording  a  cautionaiy  notice,  the 
court  below  had  erroneously  decided  that  the 
property  in  the  hands  of  Romeu,  an  innocent 
third  person,  who  had  bought  from  Merle 
on  the  faith  of  the  record  title,  was  liable 
to  Todd  as  the  result  of  the  decree  ultimate- 
ly rendered  in  his  favor. 

It  thus  becomes  apparent  that  the  assump- 
tion  as  to  dismemberment  of  ownership  and 
consequent  defective  title,  or  a  lien  cm  the 
property  arising  solely  by  the  pendency  of 
the  Todd  suit,  upon  which  the  case  before 
155]  us  primarily  depends,  is  ^without  foun- 
dation, and  waa  expressly  decided  to  be  so 
by  our  previous  ruling.     The  case,  then,  if 
it  has  any  foundation  at  all,  can  only  rest 
upon   the  hypothesis  that   as,  by  the   pen- 
dency of  the  suit,  the  law  gave  tlie  right  to 
obtain  a  cautionary  notice  and  put  the  same 
upon  the  public  records,  so  that,  if  the  suit 
ultimated  in  favor  of  the  complainant,  the 
person  buying  the  property  or  dealing  con- 
cerning the  same  pending  the  suit  would  do  so 
subject  to  rights  finally  established  in  favor 
of  the  complainant,  therefore  the  knowledge 
of  the  suit  and  of  the  rights  arising  from  it 
as  a  result  of  the  privilege  of  registering 
a  cautionary  notice  deprived  the  person  hav- 
ing  such  knowledge  of  the  attitude  of  an 
innocent  third  party,  and  subjected  the  prop- 
erty in  his  hands  to  a  responsibility  for  the 
result  of  the  suit  to  the  extent  which  would 
have  been  the  case  had  the  notice  been  re- 
corded.   But  this  also  depends  upon  an  erro- 
neous assumption  as  to  the  operation  and 
efTect  of  the  local  law  as  to  cautionary  no- 
tice.    In  that  law,  as  expressly  held  in  the 
previous  opinion,  the  provision  as  to  cau- 
tionary notices  which  was  applicable  to  the 
suit  of  Todd  V.  Merle  was  embraced  in  the 
mortgage  law,  and  was  as  follows   (article 
42) :     "Cautionary  notices  of  their  respec- 
tive  interests   in   the  corresponding  public 
registries  may  be  demanded  byt     1.     The 
person  who  enters  suit  for  the  ownership 
of  the  real  property,  or  for  the  creation,  dec- 
laration, modification,  or  extinction  of  any 
property  right.**    This  provision  is  followed 
by  nine  other  paragraphs,  specifying  par- 
ticular cases  in  which  a  cautionary  notice 
18  authorized,  none,  however,  of  these  para- 
graphs, having  any  relation  to  the  case  in 
hand.     But  the  right  to  have  a  cautionary 
notice  and  to  record  it  in  order  to  cause 
the  pendency  of  the  suit  to  be  operative 
against    property    involved    in    the    suit, 
against   persons  buying,  pending  the  suit, 
on  the  faith  of  the  registered  title,  was  not 
an  absolute  one  arising  in  and  by  the  efTect 
of  the  pendency  of  the  suit,  but  was  contin- 
gent;  that  is  to  say,  could  only  arise  aa 
•4  Ii.  ed. 


the  result  of  an  application  made  to  the 
court  to  grant  the  cautionary  notice,  and  by 
a  judgment  of  the  court  awarding  the  same. 
This  ^clearly  follows  from  a  subse-  [156 
quent  provision  of  the  mortgage  law,  say- 
ing ( art.  43 ) : 

"In  the  case  of  No.  1  of  the  preceding  ar- 
ticle, no  cautionary  notice  may  be  made  un- 
less it  is  BO  ordered  by  a  judicial  decree  is- 
sued at  the  instance  of  a  person  having  a 
right  thereto,  and  by  virtue  of  a  document 
sufficient  in  the  opinion  of  the  judge." 

In  other  words,  the  right  in  the  case  spec- 
ified to  the  cautionary  notice  was  not  ab- 
solute, but  relative.  That  is  to  say,  the 
law,  considering  the  right  of  an  owner  to  dis- 
pose of  his  property  and  the  injustice  which 
would  arise  from  limiting  such  right  in 
every  case  merely  because  a  suit  was  brought 
against  him  concerning  the  proper^,  gives 
the  right  to  the  cautionary  notice  in  such 
case,  not  merely  because  of  the  commence- 
ment of  the  suit,  but  makes  it  depend  upon 
an  express  order  of  the  court  granting  the 
cautionary  notice.  As,  therefore,  the  right  to 
a  <;autionary  notice  did  not  arise  in  and  by 
virtue  of  the  pendency  of  the  suit,  and  could 
only  have  come  from  a  judicial  decree  which 
was  never  applied  for  and  never  rendered, 
it  must  follow  that  the  assumption  that 
there  was  an  existing  dismemberment  of 
ownership,  or  lien,  arising  from  the  concep- 
tion that  there  was  the  absolute  right  to  the 
cautionary  notice,  has  no  foundation  upon 
which  to  rest.  It  results  that  the  conten- 
tion reduces  itself  to  this;  that  Romeu,  the 
purchaser,  who  bought  the  property  on  the 
faith  of  the  recorded  title,  and  in  the  ab- 
sence of  a  cautionary  notice,  was  bound  be- 
cause he  had  knowledge  of  the  suit,  al- 
though, by  operation  of  law,  the  suit  had  m> 
efTect  whatever  upon  the  right  of  the  owner 
to  dispose  of  the  property  during  its  penden- 
cy, since  the  steps  which  the  law  provided 
as  necessary  to  limit  the  right  of  the  owner 
had  not  been  taken.  Thus,  to  bring  the 
proposition  relied  upon  to  establish  that  er- 
ror was  committed  by  the  court  below  to 
its  ultimate  conclusion  is  to  demonstrate  its 
want  of  merit. 

Of  course,  our  ruling  is  confined  to  the 
case  before  us,  and  we  do  not,  therefore, 
intimate  an  opinion  as  to  whether  the 
^doctrine  that  notice  is  equivalent  [157 
to  registry  is  or  is  not  compatible  with 
the  public  policy  manifested  by  the  re- 
quirements of  the  mortgage  law  pre- 
vailing in  Porto  Rico.  And  upon  the 
hypothesis  that  the  doctrine  that  notice  is 
equivalent  to  registry  is  not  incompatible 
with  the  requirements  of  the  mortgage  law, 
we  must  not  be  understood  as  deciding  that 
one  who  bought  where  no  cautionary  no- 
tice had  been  registered,  but  with  knowledge 
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of  a  pending  suit  from  which,  owing  to  its 
character,  the  law  gave  an  absolute  right, 
without  the  prerequisite  of  judicial  action, 
to  the  cautionary  notice,  would  not  be  liable 
to  the  extent  of  the  property  acquired  pen- 
dente lite  for  the  ultimate  results  of  the 
suit.  See,  among  others,  paragraph  2  of  ar- 
ticle 42  of  the  mortgage  law,  in  connection 
with  the  second  paragraph  of  article  43  of 
the  same  law. 
Affirmed. 


CHARLES  A.  DAVIS,  Executor  of  the  Es- 
tate  of  Frank  £.  Jandt,  Deceased,  PlfT. 
in  Err., 

V. 

CLEVELAND,  CINCINNATI,  CHICAGO, 
&  ST.  LOUIS  RAILWAY  COMPANY 
et  aL 

(See  S.  C.  Reporter's  ed.  357-179.) 

Error  to  clrcnit  court  —  sufficiency  of 
cert i flea te  of  Jurisdiction. 

1.  Formal  defects  in  the  certificate  as  to 
jurisdiction  filed  by  a  Federal  circuit  court 
under  the  act  of  March  3,  1891  (2C  Stat, 
at  L.  826,  chap.  617,  U.  S.  Comp.  Stat.  1901, 
p.  488),  §  5,  for  the  purpose  of  sustaining 
a  writ  of  error  from  the  Federal  Supreme 
Court,  are  not  material,  where  the  record 
clearly  shows  that  the  only  matter  tried 
and  decided  in  the  circuit  court  was  one  of 
jurisdiction. 
I  For  other  cases,  see  Appeal  and  Error,  931- 

937,    in    Digest    Sup.    Ct.    1008.] 


Error  to  circuit  court  —  Jurisdiction  be- 
low. 

2.  The  jurisdiction  of  a  Federal  circuit 
court  as  a  Federal  court  is  so  involved  at 
to  sustain  a  direct  writ  of  error  from  the 
Federal  Supreme  Court  under  the  act  of 
March  3,  1891,  §  5,  in  a  judgment  dismiss- 
ing the  suit  on  the  ground  of  the  invalidity 
of  the  attachment  and  garnishment  of  the 
property  of  the  nonresident  defendant,  and 
upon  the  lack  of  a  general  appearance  by 
such  defendant. 

[For  other  cases,  see  Appeal  and  Error,  DOS- 
Oil,  in   Digest  Sup.   Ct.   1008.] 

Appearance  —  general  or  special  —  mo- 
tion to  quash  attachment  and  gar* 
nishment. 

3.  A  nonresident  defendant  over  whom 
personal  jurisdiction  has  not  been  obtained 
may  appear  specially  in  a  suit  in  a  Federal 
circuit  court  for  the  sole  purpose  of  moving 
to  quash  the  service  of  writs  of  attachment 
and  garnishment  upon  its  property  in  the 
district,  on  the  ground  that  such  property 
was  not  subject  to  attachment  or  garnish- 
ment. 

[For  other  cases,  see  Appearance,  64-00,  In 
Digest   Sup.   Ct.   1908.] 

Commerce  —  attachment  of  railway 
cars. 

4.  Cars  owned  by  a  foreign  railway  com- 
pany, which  have  temporarily  come  into 
the  state  in  the  course  of  interstate  trans- 
portation, through  the  agency  of  other  car- 
riers, are  subject  to  attachment  under  the 
state  laws,  despite  the  provisions  of  the  in- 
terstate commerce  act  and  of  U.  S.  Rev. 
Stat.  §  5258,  U.  S.  Comp.  Stat.  1901,  p. 
3504,  securing  continuity  of  transportation. 


Note.  —  On  direct  review  in  Federal  Su- 
preme Court  of  judgments  of  district  and 
circuit  courts — see  note  to  Gwin  v.  United 
States,  40  L.  ed.  U.  S.  741. 

On  state  regulation  of  interstate  or  for- 
eign commerce — see  notes  to  Norfolk  &  W. 
R.  Co.  v.  Com.  13  L.R.A.  107:  McCanna  & 
F.  Co.  V.  Citizens*  Trust  &  Surety  Co.  24 
C.  C.  A.  13;  and  Gloucester  Ferry  Co.  v. 
Pennsylvania,  20  L.  ed.  U.  S.  158. 

Attachment  or  garnishment  of  foreign  rail- 
way cars  as  affecting  interstate  com- 
merce. 

Davis  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
can  hardly  be  regarded  as  finally  settling 
this  much  vexed  question,  the  court  itself 
saying  that  the  case  did  not  call  for  a  very 
comprehensive  decision  on  the  subject,  and 
contenting  itself  with  deciding  that  the 
ears,  situated  as  the  record  tends  to  show 
they  were  when  attached,  were  not  exempt 
from  process  under  the  state  laws.  Some, 
at  least,  of  these  cars,  were,  when  attached, 
empty,  and  had  not  started  on  their  return 
trip.  And  there  are  a  number  of  decisions 
that  cars  bo  situated  are  subject  to  at- 
tachment. 

Thus,  the  levy  of  an  attachment  a<Tainst  a 
nonresident  railroad  company  on  one  of  its 
freight  cars  standing  empty  and  idle  on  the 
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track  of  a  railroad  within  the  state  has 
been  upheld  as  not  interfering  with  inter- 
state commerce.  Southern  P.  Co.  v.  Brown, 
131   Ga.  245,  62  S.  E.  177. 

And  the  attachment  of  a  foreign  railway 
car  when  not  in  actual  use  is  upheld  as  not 
forbidden  bv  the  commerce  clause  of  the  Fed- 
era!   Constitution,  nor  by  U.  S.  Rev.  Stat. 

8  5258,  U.  S.  Comp.  SUt.  ICOl,  p.  3504,  and 
the  interstate  commerce  act  of  February  4, 
1887,  enacted  by  Congress  in  pursuance  of  A 
power  vested  in  it  by  such  clause.  De- 
Rochemont  v.  New  York  C.  &  H.  R.  R,  Co. 
75  N.  H.  158,  — L.R.A.(N.S.)  — ,  71  Aa 
808. 

A  distinction  between  a  car  in  actual  use 
and  one  that  is  idle  may  also  be  infeired 
from  the  statement  in  Johnson  v.  Union  P. 
R.  Co.  29  R.  I.  80,  132  Am.  St.  Rep.  799, 

09  Atl.  298,  that,  as  it  did  not  appear 
whether  or  not  the  car  was  in  actual  use 
by  the  garnishee  in  the  course  of  interstate 
commerce,  or  was  idle,  the  court  thought 
it  unnecessary  to  decide  the  ouestion  whetb- 
er  or  not  the  attachment  ot  rolling  stocic 
under  such  circumstances  was  an  interfer- 
ence with  interstate  commerce. 

The  same  may  also  be  said  of  Southern 
Flour  &  Grain  Co.  v.  Northern  P.  R.  Co.  127 
Ga.  020,  9  L.R.A.(N.S.)  853,  119  Am.  St 
Rep.  350,  50  S.  E.  742,  9  A.  &  E.  Ann.  Cas. 
43 7|  which,  according  to  the  official  head- 
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Conimcrce  —  garnislimont    of    freight 
due  nonresident  eurrier. 

5.  Sums  due  to  a  foreign  railway  carrier 
from  other  carriers  as  the  former's  share 
of  frei^'ht  on  interstate  shipments  may  he 
garnished  under  tlie  state  hiws,  despite  the 
provisions  of  the  interstate  commerce  act 
and  of  U.  S.  Rev.  Stat.  §  5258,  U.  S.  C'omp. 
Stat.  3901,  p.  35G4,  securing  continuity  of 
iranspurtatiun. 

[No.  123.] 

Argued  March  3,  4,  1910.    Decided  April  4, 
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IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Iowa,  to  review  a  judgment  dismissing, 
for  want  of  jurisdiction  over  person  or  prop- 
erty, a  suit  against  a  foreign  railway  com- 
pany in  which  writs  of  attachment  and 
garnishment  were  issued  and  levied  upon 
cars  belonging  to  such  company  in  the  pos- 
session of  other  carriers,  and  sums  of  money 
due  from  such  other  carriers  as  the  defend- 
ant carrier's  share  of  the  freight  on  inter- 
state shipments.  Reversed  and  remanded 
for  further  procredings. 

See  S.  C.  below,  on  motion  to  quash,  146 
Fed.  403. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wilbur  Owen  argued  the  cause,  and, 
with  Mr.  Elbert  II.  Hubbard,  filed  a  brief  for 
plaintiff  in  error: 

The  rolling  stock  of  railway  corporations 


is  personal  property,  over  which  they  have 
the  power  of  alienation,  and  is  subject  to 
seizure  when  not  in  actual  use,  by  attach- 
ment or  execution  or  other  valid  process, 
the  same  as  other  personal  property. 

Boston,  C.  &  M.  R.  Co.  v.  Gilmore,  37 
N.  H.  410,  72  Am.  Dec.  336;  Coe  v.  Colum- 
bus, P.  &  I.  R.  Co.  10  Ohio  St.  372,  75  Am. 
Dec.  518;  Louisville,  N.  A.  &.  C.  R.  Co.  v. 
Boney,  117  Ind.  501,  3  L.R.A.  435,  20  N.  E. 
432;  Buffalo  Coal  Co.  v.  Rochester  &  State 
Line  R.  Co.  8  W.  N.  C.  126;  Williamson  v. 
New  Jersey  Southern  R.  Co.  29  N.  J.  Eq. 
311;  Randall  v.  Elwell,  52  N.  Y.  521,  11  Am. 
Rep.  747;  Potter  v.  Hall,  3  Pick.  308,  15. 
Am.  Dec.  226;  Hall  v.  Carney,  140  Mass. 
131,  3  N.  E.  14;  Johnson  v.  Southern  P.  Co. 
196  U.  S.  1,  49  L.  ed.  363,  25  Sup.  Ct.  Rep. 
158;  2  Elliott,  Railroads,  p.  587;  Drake, 
Attachm.  7th  ed.  §  252a;  4  Cyc.  Law  & 
Proo.  p.  557. 

Steamships  and  other  vessels  are  just  as 
much  instruments  of  interstate  commerce, 
and  just  as  much  subject  to  the  acts  of 
Congress,  as  are  railroad  cars;  yet  this 
court  and  other  courts  have  held  that 
though  they  were  engaged  in  interstate  com- 
merce, that  fact  did  not  prevent  their  seiz- 
ure under  attachment  or  other  process  is- 
sued by  authority  of  a  state  court,  and  that 
their  sequestration  under  state  laws  was 
not  a  regulation  of  commerce  between  the 
states,  even  though  such  seizure  might  pre- 
vent or  obstruct  a  voyage  of  an  interstate 
character. 


note,  holds  that  a  freight  car  received  by  a 
domestic  railway  company  from  a  connect- 
ing company  of  another  state,  while  loaded 
with  freight,  under  a  contract  that,  instead 
of  being  unloaded  and  reloaded  at  the  point 
of  intersection  without  the  state,  it  may  be 
taken  to  its  destination  within  the  state, 
there  to  be  reloaded  and  returned,  is  not 
exempt  from  attachment  sought  to  be  issued 
by  the  service  of  a  summons  of  garnish- 
ment for  the  collection  of  a  debt  alleged  to 
be  due  by  the  connecting  carrier,  on  the 
ground  that  the  impounding  of  the  car  is 
such  an  interference  with  interstate  com- 
merce as  to  violate  V.  S.  Rev.  Stat.  §,5215, 
U.  S.  Com  p.  Stat.  1901,  p.  3501,  or  the  com- 
merce clause  of  the  Federal  Constitution. 
In  its  opinion  the  court  said:  "It  is  readily 
seen  that  there  is  a  time  while  in  this  state 
that  the  car  becomes  empty,  and,  return- 
ing, may  or  may  not  be  employed  in  the 
business  of  transportation.  The  fact  of 
present  transportation  of  freight  is  there- 
fore eliminated.  Hie  question  finally  is  re- 
solved into  this:  Is  an  unloaded  car  which 
is  generally  employed  by  a  steam  railroad 
company  as  a  part  of  its  equipment  in  the 
transportation  of  freight  from  one  state  in- 
to another  exempt  from  the  process  of  at- 
tachment, regularly  instituted  for  the  col- 
lection of  a  debt?" 

A  finding  that  a  foreign, railway  car  was 
54  li.  ed. 


not  being  used  in  interstate  commerce  so  as 
to  be  exempt  from  seizure  was  affirmed  in 
Missouri  P.  Co.  v.  Kennett,  79  Kan.  232, 
99  Pac.  269,  where  there  was  nothing  in  the 
record  to  show  where  the  car  came  from, 
whether  or  not  it  was  going  anywhere,  or 
whether  it  was  loaded  or  empty.  The  court 
said  that  the  carrier  had  the  burden  of 
proof;  had  all  the  facts  in  its  possession  and 
could  have  shown  the  truth ;  and  that  its 
conduct  led  to  the  conclusion  that  a  dis- 
closure of  all  the  facts  would  have  been 
prejudicial  to  it. 

There  are  cases,  however,  which  hold  that 
a  foreign  railway  car  coming  into  the  state 
on  interstate  business  may  wait  a  reason- 
able time  after  unloading  for  a  return  ship- 
ment without  incurring  liability  to  attacn- 
ment. 

A  car  of  a  foreign  corporation  which  has 
come  into  the  state  loaded  with  freight  on 
an  interstate  shipment,  to  be  returned 
promptly,  subject  to  a  per  diem  demurrage 
for  delay,  and  which  is  to  take  back  another 
load  of  freight  if  ready  for  shipment  within 
a  reasonable  time,  cannot  be  suujected  to  at- 
tachment without  unlawfully  interfering 
with  interstate  commerce,  although  the  car 
may  be  permitted  to  stand  in  the  yard  for 
a  few  days  after  it  is  unloaded.  Seibels  v. 
Northern  C.  R.  Co.  80  S.  C.  133.  16  L.R.A. 
(N.S.)  1020,  61  8.  £.  435. 
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The  Winneboga  (Iroquois  Transp.  Ck>.  v. 
De  Laney  Forge  &  Iron  Ck>.)  205  U.  S.  354, 
SI  L.  ed.  836,  27  Sup.  Ct.  Rep.  500;  John- 
son y.  Chicago  &  P.  Elevator  Ck).  119  U.  S. 
368,  30  L.  ed.  447,  7  Sup.  Ct.  Rep.  254; 
llie  Robert  Dollar,  116  Fed.  218;  Ex  parte 
McNiel,  13  Wall.  236,  20  L.  ed.  624;  Nimick 
V.  Louisiana  Tehuantepec  Co.  16  La.  Ann. 
46;  Sibley  v.  Fernie,  22  La.  Ann.  163;  Hae- 
berle  v.  Barringer,  29  La.  Ann.  410;  Sher- 
lock V.  Ailing,  93  U.  S.  99,  23  L.  ed.  819. 

Congress  has  passed  laws  inflicting  severe 
penalties  upon  anyone  who  interferes  with 
the  transportation  of  the  United  States  mail, 
yet  it  has  been  held  that  a  boat  owned  by  a 
mail  contractor  may  be  attached  if  the  mail 
be  not  on  the  boat  at  the  time.  It  is  not 
enough  that,  in  consequence  of  the  seizure, 
the  contractor  is  put  to  inconvenience,  and 
that  there  ensues  a  delay  in  the  mail.  The 
seizure  itself  must  be  a  wilful  obstruction. 

Parker  v.  Porter,  6  La.  169;  Waples, 
Attachm.  §  723 ;  Briggs  v.  Strange,  17  Mass. 
405;  4  Cyc.  Law  &  Proc  p.  569. 

The  fact  that  chattels  belonging  to  a 
nonresident  or  a  resident  either  were,  when 
seized  upon  attachment,  execution,  or  re- 


plevin, subjects  of  interstate  commerce,  or 
were  in  transit  from  one  state  to  another, 
has  never  been  regarded  as  preventing  their 
actual  seizure  if  within  the  jurisdiction  of 
the  court  issuing  the  process,  and  they  can 
even  be  held  by  garnishment  of  the  carrier 
if  not  too  late  to  arrest  the  shipment. 

Morrel  v.  Buckley,  20  N.  J.  L.  667 ;  Santa 
Fe  P.  R.  Co.  V.  Bossut,  10  N.  M.  322,  62 
Pac.  977;  5  Am.  &  Eng.  Enc.  Law,  p.  239; 
Waples,  Attachm.  2d  ed.  §  449 ;  Moore,  Car 
riers,  pp.  34,  229,  232;  Adams  v.  Scott,  104 
Mass.  164;  Landa  v.  Hoick,  129  Mo.  603, 
50  Am.  St.  Rep.  459,  31  S.  W.  900;  The 
Robert  Dollar,  115  Fed.  222. 

The  cars  in  question  when  attached  were 
not  engaged  in  interstate  commerce.  They 
were,  with  one  exception,  standing  "empty 
and  idle"  upon  the  tracks  of  the  garnishees; 
they  had  reached  their  destination  and  had 
been  unloaded.  The  garnishees  were  not  be- 
fore the  court  asserting  any  desire  or  in- 
tention to  use  them  for  any  purpose.  There 
was  no  evidence  of  any  intention  to  reload 
them.  The  courts  of  the  state  in  which 
they  were  found  had  complete  jurisdiction 
over  them  for  the  purpose  of  enforcing  the 


A  railway  car  of  a  foreign  railway  com- 
pany, sent  into  the  state  with  freight  to  be 
delivered  there,  may  not,  in  view  of  U.  S. 
Rev.  Stat.  §  5258,  and  of  the  interstate  com- 
merce act  of  February  4,  1887,  be  subjected 
to  attachment  while  empty,  but  waiting,  ac- 
cording, to  the  regular  course  of  business, 
a  reasonable  time  for  a  return  shipment. 
Connery  v.  Quincy,  0.  &  K.  C.  R.  Co.  92 
Minn.  20,  64  L.R.A.  624,  104  Am.  St.  Rep. 
659,  99  N.  W.  365,  2  A.  &  E.  Ann.  Cas.  347. 
The  court  said  that  had  the  car  seized  in 
this  case  been  delayed  longer  than  was  nec- 
essary in  the  course  of  business  to  return 
it  to  the  place  from  whence  it  came,  or  had 
it  been  diverted  within  the  state  to  uses  and 
purposes  exceptional  to  its  presence  there, 
under  the  demands  of  interstate  commerce, 
with  the  consent  of  the  owning  corporation, 
a  different  proposition  would  be  presented. 

Cars  in  use,  being  loaded  with  interstate 
freight  not  delivered  to  the  consignee,  can- 
not be  subjected  to  attachment  without  un^ 
lawfully  interfering  with  interstate  com- 
merce. George  D.  Shore  &  Bro.  v.  Balti- 
more &  O.  R.  Co.  76  S.  C.  472,  57  S.  E.  526, 
11  A.  &  E.  Ann.  Cas.  909. 

A  foreign  railway  car  from  which  the 
interstate  freight  hr.s  not  been  entirely  un- 
loaded is  not  the  subject  of  attachment,  nor 
may  the  railway  company  in  possession  of 
such  car  be  garnished  by  reason  of  its  pos- 
session, receive^  from  another  railway  com- 
pany, against  which  an  attachment  has 
been  issued.  Wall  v.  Norfolk  &  W.  R.  Co. 
62  W.  Va.  485,  64  L.R.A.  501,  94  Am.  St. 
Rep.  948,  44  S.  E.  294. 

Michigan  C.  R.  Co.  v.  Chicago  &  M.  L. 
6.  R.  Co.  1  III.  App.  399,  may  fairly  be  as- 
signed to  the  list  of  cases  regarding  such 
seizures  as  interfering  with  interstate  eom- 
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merce,  although  the  court  does  not,  in  so 
many  words,  rest  its  decision  upon  the 
commerce  clause.  The  court  hold  that  pub- 
lic policy  forbade  the  garnishment  of  a 
railroad  company  for  foreign  railroad  cars 
in  its  possession  under  the  usual  running 
arrangement  by  which,  instead  of  unloading 
freight  from  the  cars  of  the  one  carrier  to 
the  cars  of  the  other  at  the  point  of  connec- 
tion, each  received  from  the  other  the  cars 
loaded  with  freight,  and  hauled  them  to  the 
place  of  destination  on  its  own  line  of 
road,  and,  after  discharging  the  freight,  re- 
turned the  cars  as  soon  as  possible  in  the 
due  course  of  business.  The  court  said  that 
"if  the  statute  should  be  allowed  the  opera- 
tion sought  to  be  given  it  in  the  present 
case,  it  would,  beyond  doubt,  very  seriously 
interfere  with  the  transportation  of  freights 
by  railroad,  according  to  the  method  which 
experience  seems  to  have  developed  as  the 
speediest,  most  economical,  and  best^  Our 
railroads  extend  into  all  parts  df  the  coun- 
try and  traverse  all  the  various  states  of  the 
Union,*  forming  one  great  and  compli'!ated 
system  of  internal  communication,  e*  that 
for  most  of  the  practical  purpo.^es  ol  trans- 
portation each  railroad,  instead  of  consti- 
tuting a  separate  line,  is  only  a  part  or 
member  of  this  general  system.  Cars  mav 
be  loaded  at  any  j^int  upon  one  railroad, 
and  transported  without  unloading  to  the 
point  of  oestination  on  any  other  railroad, 
however  distant.  It  cannot  be  doubted  that 
this  method  of  conducting  the  carrying 
business  of  the  country  greatly  subserves  the 
public  convenience,  and  should  not  be  in- 
terfered with  for  the  mere  prosecution  of 
individual  and  private  ends,  except  for  very 
strong  and  controlling  reasons." 
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lien  of  attachment,  and  they  were  subject 
to  state  laws. 

Norfolk  &  W.  R.  Co.  v.  Com.  93  Va.  749, 
34  L.R.A.  105,  67  Am.  St.  Rep.  827,  24  S. 

E.  837. 

The  Federal  statutes  (U.  S.  Rev.  Stat. 
§  5258,  U.  S.  Comp.  Stat.  1901,  p.  3564) 
authorizing  through  shipments  are  permis- 
sive only,  and  impose  no  affirmative  duties 
Mpon  railway  companies. 

6  Am.  &  Eng.  Enc.  Law,  p.  609;  Kentucky 
Bridge  Co.  v.  Louisville  &  N.  R.  Co.  2  L.R.A. 
289,  2  Inters.  Com.  Rep.  351,  37  Fed.  667; 
Moore,  Carriers,  453,  454. 

In  order  that  a  state  law,  or  the  action 
of  state  authorities  under  such  law,  should 
be  construed  "a  regulation  of  commerce  be- 
tween the  states,"  the  operation  of  such  law, 
or  the  action  of  such  state  authorities,  must 
be  a  direct  interference  or  regulation,  and 
directly  and  substantially  hurtful  to  such 
commerce;  not  a  mere  incidental  or  casual 
interruption  or  regulation,  or  remotely  hurt- 
ful. 

Sherlock  v.  Ailing,  supra;  Louisville  &  N. 
R.  Co.  V.  Kentucky,  183  U.  S.  603,  46  L.  ed. 
298,  22  Sup.  Ct.  Rep.  95;  New  York,  L.  E. 
&  W.  R.  Co.  V.  Pennsylvania,  168  U.  S.  431, 

39  L.  ed.  1043,  16  Sup.  Ct.  Rep.  896;  Hen- 
derson Bridge  Co.  v.  Kentucky,  166  U.  S. 
150,  41  L.  ed.  953,  17  Sup.  Ct.  Rep.  632; 
Louisville  &  N.  R.  Co.  v.  Kentucky,  161  U. 
S.  077,  40  L.  ed.  849,  16  Sup.  Ct.  Rep.  714; 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Alabama, 
128  U.  S.  90,  32  L.  ed.  352,  2  Inters.  Com. 
Rep.  238,  9  Sup.  Ct.  Rep.  28. 

Debts  due  a  principal  defendant  from  a 
garnishee  arc  subject  to  parinslnDeiit  wher- 
ever the  garnishee  could  be  sued  by  the  de- 
fendant. 

14  Am.  &  Eng.  Enc.  Law,  pp.  804,  810; 
Harvey  v.  Great  Northern  R.  Co.  50  Minn. 
405,  17  L.R.A.  84,  52  N.  W.  905;  Drake, 
Attachm.  7th  ed.  §  597 ;  Mooney  v.  Buford  & 
G.  Mfg.  Co.  18  C.  C.  A.  421,  34  U.  S.  App. 
581,  72  Fed.  32;  Mooney  v.  Union  P.  R.  Co. 
60  Iowa,  346,  14  N.  W.  343;  German  Bank 
V.  American  F.  Ins.  Co.  83  Iowa,  491,  32 
Am.  St.   Rep.  310,  60  N.  W.  63;   National 

F.  Ins.  Co.  V.  Chambers,  53  N.  J.  Eq.  408, 
32  Atl.  603;  Blake  v.  Williams,  6  Pick.  286, 
17  Am.  Dec.  372;  Minor,  Confl.  L.  §  126; 
Wyeth  Hardware  &  Mfg.  Co.  v.  H.  F.  Lang 
&  Co.  127  Mo.  242,  27  L.R.A.  651,  48  Am. 
St.  Rep.  626,  29  S.  W.  1010;  Cross  v.  Brown, 
19  R.  L  220,  33  Atl.  147;  Harris  v.  Balk, 
198  U.  S.  215,  49  L.  ed.  1023,  26  Sup.  Ct. 
Rep.  626,  3  A.  &  E.  Ann.  Cas.  1084;  Neu- 
felder  v.  German  American  Ins.  Co.  6  Wash. 
330,22  L.R.A.  287,36  Am.  St.  Rep.  166,  33 
Pac.  870:  Mobile  &  O.  R.  Co.  v.  Barnhill,  91 
Tenn.  399,  30  Am.  St.  Rep.  889,  19  S.  W. 
21;  Smith  V.  Tabor,  16  Tex.  Civ.  App.  154, 

40  S.  W.  166;  Pomeroy  v.  Rand,  Mc  N.  k 
54  li.  ed. 


Co.  167  111.  176,  41  N.  E.  636;  Cousens  ▼. 
Lovejoy,  81  Me.  407,  17  Atl.  495;  Fithian 
v.  New  York  &  E.  R.  Co.  31  Pa.  114;  Barr 
v.  King,  96  Pa.  485;  National  Bank  v.  Hunt- 
ington, 129  Mass.  444;  Cahoon  v.  Morgan, 
38  Vt.  236;  Towle  v.  Wilder,  57  Vt.  022; 
Moshassuck  Felt  Mill  v.  Blanding,  17  R.  I. 
297,  21  Atl.  538. 

The  statutes  of  Iowa  inhibit  special  ap- 
pearances. 

Des  Moines  State  Bank  v.  Van,  12  Iowa, 
623;  Rahn  v.  Greer,  37  Iowa,  627;  Lesure 
Lumber  Co.  v.  Mutual  F.  Ins.  Co.  101  Iowa, 
514,  70  N.  W.  761;  Moffitt  v.  Chicago 
Chronicle  Co.  107  Iowa,  412,  78  N.  W.  45; 
Blondel  v.  Ohlman,  132  Iowa,  257,  109  N. 
W.  806;  Sam  v.  Hochstadler,  76  Tex.  102, 
13  S.  W.  535;  Lucas  v.  Patton  (Tex.  Civ. 
App.)  107  S.  W.  1143. 

The  Iowa  statute  is  binding  upon  Federal 
courts  held  within  that  state. 

Amy  V.  Watertown,  130  U.  S.  304,  32  L. 
ed.  947,  9  Sup.  Ct.  Rep.  530. 

Cases  where  a  special  appearance  has  been 
allowed  by  this  court  in  a  jurisdiction 
wherein  the  state  laws  prohibit  the  same  are 
cases  where  to  refuse  the  defendant  the  right 
to  appear  for  a  special  purpose  would  be 
to  nullify  an  act  of  Congress  relating  to  the 
practice  and  forms  of  proceeding  in  the 
courts  of  the  United  States,  and  hence  the 
state  law  must  yield  to  the  superior  law 
of  Congress  governing  the  practice  of  the 
United  States  courts. 

Southern  P.  Co.  v.  Denton,  146  U.  S.  208, 
210,  36  L.  ed.  945,  940,  13  Sup.  Ct.  Rep. 
44 ;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Gonzales, 
161  U.  S.  496,  38  L.  ed.  248,  14  Sup.  Ct.  Rep. 
401 ;  Mexican  C.  R.  Co.  v.  PInkney,  140  U.  S. 
194,  37  L.  ed.  699,  13  Sup.  Ct.  Rep.  859. 

There  id  a  wide  distinction  between  a  spe- 
cial appearance  eo  nomine,  as  defined  by  the 
rules  of  the  common  law,  to  object  to  pro- 
cess over  the  person,  such  as  is  attempted  to 
be  made  in  the  case  at  bar,  and  an  appear- 
ance made  for  a  particular  or  special  pur- 
pose, whether  special  or  general,  to  raise  the 
question  of  statutory  bar  or  personal  privi- 
lege which  forbids  the  court  to  proceed  with 
the  cause  against  the  person.  The  latter 
objection  can  be  raised  by  any  appearance, 
either  special  or  general. 

Spurrier  v.  Wirtner,  48  Iowa,  486;  Cl- 
bula  V.  Pitt's  Sons'  Mfg.  Co.  48  Iowa,  628; 
Murray  v.  Wilcox,  122  Iowa,  188,  64  L.R.A. 
634,  101  Am.  St.  Rep.  263,  97  N.  W.  1087 ; 
Southern  P.  Co.  v.  Denton,  146  U.  S.  208, 
36  L.  ed.  946,  13  Sup.  Ct.  Rep.  44. 

A  special  appearance  is  never  allowable 
except  for  the  single  purpose  of  objecting  to 
the  jurisdiction  of  the  court  over  the  person 
of  the  defendant. 

3  Cyc.  Law  &  Proc.  pp.  602,  611,  627;  2 
Eno.  PL  &  Pr.  pp.  620,  621,  625;  Elliott  ▼. 
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Lawhead,  43  Ohio  St.  171,  1  N.  E.  677;  Fitz- 
gerald &  M.  Constr.  Co.  v.  Fitzgerald,  137  U. 
S.  08,  34  L.  ed.  608,  11  Sup.  Ct.  Rep.  36; 
Welch  V.  Ay rc8,  43  Neb.  326,  61  N.  W.  635 ; 
Abbott  V.  Semple,  25  111.  107;  State  v.  Buck, 
46  La.  Ann.  656,  15  So.  531 ;  Mahr  v.  union 
P.  R,  Co.  140  Fed.  921 ;  Perrine  v.  Knights 
Templar's  &  M.  Life  Indemnity  Co.  71  Neb. 
267,  98  N.  W.  481,  101  N.  W.  1017 ;  Dudley 
V.  White,  44  Fla.  204,  31  So.  830;  Ray  ▼. 
Trice,  48  Fla.  297,  37  So.  582 ;  Reed  v.  Chil- 
son,  142  N.  Y.  152,  36  N.  £.  884;  Lowe  ▼. 
Stringham,  14  Wis.  222;  Rogers  v.  McCord- 
Collins  Mercantile  Co.  19  Okla.  115,  91  Pac. 
864;  Wabash  Western  R.  Co.  v.  Brow,  164 
U.  6.  271,  41  L.  ed.  431,  17  Sup.  Ct.  Rep. 
126. 

The  alleged  special  appearance  and  motion 
and  aflidavit  under  it  contain  many  matters 
which  cannot  be  urged  by  a  special  appear- 
ance, and  many  allegations  of  fact  which  do 
not  relate  to  jurisdiction. 

Mahr  v.  Union  P.  R.  Co.  supra;  Fousheo 
V.  Owen,  122  N.  C.  360,  29  S.  E.  770;  Tid; 
rick  ▼.  Sulgrove,  38  Iowa,  339. 

An  appearance  to  a  writ  of  attachment  is  a 
general  appearance, — especially  where  it  is 
coupled  with  objections  requiring  evidence 
to  sustain,  or  objections  to  the  jurisdiction 
in  rem,  or  moves  to  quash  for  matters  not 
going  to  irregularity  in  process  or  service 
thereof,  and  sought  to  be  sustained  by  mat- 
ters dehors  the  record. 

Waples,  Attaehm.  2d  ed.  §§  658,  702;  Wood 
V.  Young,  38  Iowa,  102;  Whiting  v.  Budd,  5 
Mo.  443;  Evans  v.  King,  7  Mo.  411 ;  Withers 
V.  Rodgers,  24  Mo.  340;  Greenwell  v.  Green- 
well,  26  Kan.  530;  Gorham  v.  Tanquerry,  58 
Kan.  233,  48  Pac.  916;  Burnham  v.  Lewis, 
65  Kan.  481,  70  Pac.  337;  Nichols  &  S.  Co. 
V.  Baker,  13  Okla.  1,  73  Pac.  302;  Roy  v. 
Union  Mercantile  Co.  3  Wyo.  417,  26  Pac. 
996;  Duncan  v.  WicklifTe,  4  Met.  (Ky.)  118; 
Raymond  v.  Nix,  5  Okla.  656,  49  Pac.  1110; 
Gans  V.  Beasley,  4  N.  D.  140,  59  N.  W.  714; 
Cooper  V.  Reynolds,  10  Wall.  308,  19  L.  ed. 
931. 

Although  the  defendant  in  error  did  not 
ask  for  dismissal  of  the  action  in  its  writ- 
ten motion  filed  under  its  alleged  special 
appearance,  the  record  discloses  that  on 
June  6th  a  second  judgment  was  rendered  on 
motion  of  the  defendant,  quashing  the  serv- 
ice of  notice  on  the  defendant,  dismissing 
plaintiffs  cause  of  action,  and  rendering 
judgment  in  defendant's  favor  and  against 
the  plaintiff  for  $129.70.  This  was  error 
and  is  a  general  appearance. 

Teater  v.  King,  35  Wash.  138,  76  Pac. 
688;  Welch  v.  Ayres,  supra;  Bucklin  v. 
Strickler,  32  Neb.  602,  49  N.  W.  371;  Everett 
v.  Wilson,  34  Colo.  476,  83  Pac.  211. 

By  the  record  as  a  whole,  the  petition  for 
writ  of  error,  and  the  certificate  of  the  court 
lit 


below,  it  appears  that  the  sole  question  con- 
sidered or  decided  was  that  the  ct  urt  had  no 
jurisdiction  over  the  person  or  property  of 
the  defendant.  This  fully  answers  the  re- 
quirements of  the  law. 

United  States  v.  Jahn,  155  U.  S.  109,  30 
L.  ed.  87,  15  Sup.  Ct.  Rep.  39;  United  States 
V.  Larkin,  208  U.  S.  333,  52  L.  ed.  517,  28 
Sup.  Ct.  Rep.  417;  Shields  ▼.  Coleman,  157 
U.  S.  177,  39  L.  ed.  663, 15  Sup.  Ct  Rep.  570; 
Re  Lehigh  Min.  &  Mfg.  Co.  156  U.  S.  322, 

39  L.  ed.  438,  15  Sup.  Ct.  Rep.  375;  Interior 
Constr.  &  Improv.  Co.  v.  Gibney,  160  U.  S. 
217,  40  L.  ed.  401,  16  Sup.  Ct.  Rep.  272; 
Chappell  V.  United  States,  160  U.  S.  499, 

40  L.  ed.  510,  16  Sup.  Ct.  Rep.  397;  Excel- 
sior Wooden  Pipe  Co.  v.  Pacific  Bridge  Co. 
185  U.  S.  285,  46  L.  ed.  913,  22  Sup.  Ct.  Rep. 
681;  Smith  v.  McKay,  161  U.  S.  355,  40  L. 
ed.  731,  16  Sup.  Ct.  Rep.  490. 

The  power  of  the  court  is  directly  involved 
at  the  threshold  of  the  proceeding,  jurisdic- 
tion over  the  person  and  property  of  the  de- 
fendant in  error  is  challenged,  and  the  case 
falls  within  the  rule  announced  in  Shepard  v. 
Adams,  168  U.  S.  618,  42  L.  ed.  002,  18  Sup. 
Ct.  Rep.  214;  Wetmore  v.  Rymer,  169  U.  S. 
115,  42  L.  ed.  682,  18  Sup.  Ct.  Rep.  293; 
Powers  v.  Chesapeake  &  O.  R.  Co.  109  U.  S. 
92,  42  L.  ed.  673,  18  Sup.  Ct.  Rep.  264;  St. 
Louis  Cotton  Compress  Co.  v.  American  Cot- 
ton Co.  60  C.  C.  A.  80,  125  Fed.  201;  Board 
of  Trade  v.  Hammond  Elevator  Co.  198  U.  S. 
424,  49  L.  ed.  1111,  25  Sup.  Ct.  Rep.  740. 

Mr.  William  H.  Farnsworth  argued  the 
cause,  and,  with  Messrs.  Frank  L.  Littleton 
and  Shull,  Farnsworth,  &  Sammis,  filed  a 
brief  for  defendant  in  error: 

The  certificate  of  the  trial  court  as  to  the 
jurisdictional  question  was  not  granted  in 
time,  as  required  by  law. 

The  Bayonne,  159  U.  S.  687,  40  L.  ed.  306, 
16  Sup.  Ct.  Rep.  185;  Chappell  v.  United 
States,  160  U.  S.  499,  40  L.  ed.  510,  16  Sup. 
Ct.  Rep.  397;  Colvin  v.  Jacksonville,  158 
U.  S.  456,  39  L.  ed.  1053,  15  Sup.  Ct.  Rep. 
866;  Chamberlin  v.  Peoria,  D.  &  E.  R.  Co.  55 
C.  C.  A.  54,  118  Fed.  32. 

If  the  certificate  granted  by  the  trial  court 
on  the  28th  day  of  September,  1906,  can 
now  be  considered  by  this  court  as  the  cer- 
tificate upon  which  this  appeal  is  to  be  con- 
sidered, it  is  clearly  insufficient  under  the 
law,  in  that  it  does  not  state  upon  what 
question  the  judgment  was  rendered. 

Shields  v.  Coleman,  157  U.  S.  178,  SO  L. 
ed.  663,  15  Sup.  Ct.  Rep.  570;  Maynard  ▼. 
Hecht,  151  U.  S.  324,  38  L.  ed.  179,  14  Su^ 
Ct.  Rep.  353 ;  Chappell  v.  United  States,  su- 
pra; Hollowell  V.  United  States,  209  U.  S. 
101,  52  L.  ed.  702,  28  Sup.  Ct.  Rep.  408; 
Louisville  Trust  Co.  v.  Knott,  191  U.  S.  226, 
4ft  L.  ed.  159,  24  Sup.  Ct.  Rep.  110. 
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If  any  jurisdictional  question  is  presented 
to  this  court  by  this  appeal,  it  is  not  such 
a  jurisdictional  question  as  is  contehiplated 
by  the  judiciary  act  of  1891,  which  shall  be 
certified  directly  to  this  court. 

Louisville  Trust  Co.  v.  Knott,  supra; 
Bache  v.  Hunt,  193  U.  S.  623,  48  L.  ed.  774, 
24  Sup.  Ct.  Rep.  547 ;  Courtney  v.  Pradt,  190 
U.  S.  89,  49  L.  ed.  398,  25  Sup.  Ct.  Rep.  208 ; 
Smith  V.  McKay,  161  U.  S.  355,  40  L.  ed. 
731,  16  Sup.  Ct.'Rep.  490;  Mexican  C.  R.  Co. 
V.  Eckman,  187  U.  S.  432,  47  L.  ed.  246,  23 
Sup.  Ct.  Rep.  211;  Blythe  v.  Hinckley,  173 
U.  S.  601,  43  L.  ed.  783,  19  Sup.  Ct  Rep. 
497;  Shoesmith  v.  Meyer  Boot  &  Shoe  Mfg. 
Co.  198  U.  S.  582,49  U  ed.  1172,25  Sup.  (  t. 
Rep.  804;  Fowler  v.  Osgood,  206  U.  S.  635, 
51  L.  ed.  919,  27  Sup.  Ct.  Rep.  789;  United 
States  V.  Larkin,  208  U.  S.  333,  52  L.  ed.  517, 
28  Sup.  Ct.  Rep.  417. 

The  case  was  taken  to  the  circuit  court  of 
appeals  by  writ  of  error,  and  there  argued 
on  its  merits;  hence,  this  appeal  or  writ  of 
error  should  have  been  to  the  circuit  court 
of  appeals. 

McLish  V.  Roflf,  141  U.  S.  661-069,  35  L. 
ed.  893-895,  12  Sup.  Ct.  Rep.  118. 

It  is  an  attempt  to  prosecute  two  appeals, 
which  this  court  has  repeatedly  decided  can- 
not be  done. 

Robinson  v.  Caldwell,  105  U.  S.  359,  41  L. 
ed.  745,  17  Sup.  Ct.  Rep.  343;  Loeb  v.  Co- 
lumbia Twp.  179  U.  S.  472,  45  L.  ed.  280, 
21  Sup.  Ct.  Rep.-  174;  Union  &,  Planters' 
Bank  v.  Memphis,  189  U.  S.  71,  47  L.  ed. 
712,   23    Sup.   Ct.   Rep.   004. 

The  constitutional  question  which  the  de- 
fendant's special  appearance  developed  was 
one  merely  of  interpretation,  and  the  juris- 
diction of  the  Federal  court  did  not  at  all 
rest  Apon  that  question.  Therefore,  under 
the  certificate  upon  which  the  writ  of  error 
was  granted  in  this  case,  no  appeal, lies  di- 
rectly to  this  court,  and  the  writ  of  error 
bhould  be  dismissed. 

Ex  parte  Jones,  104  U.  S.  691,  41  L.  ed. 
601,  17  Sup.  Ct.  Rep.  222;  Rouse  v.  Letcher, 
156  U.  S.  47,  39  L.  ed.  341,  15  Sup.  Ct.  Rep. 
266;  Benjamin  v.  New  Orleans,  169  U.  S. 
161,  42  L.  ed.  700,  18  Sup.  Ct.  Rep.  298; 
Borgmeyer  v.  Idler,  159  U.  S.  408,  40  L.  ed. 
199,  10  Sup.  Ct.  Rep.  34;  Ayres  v.  Polsdor- 
fer,  187  U.  S.  585,  47  L.  ed.  314,  23  Sup.  Ct. 
Rep.  190;  Spencer  v.  Duplan  Silk  Co.  191  U. 
S.  520,  48  L.  ed.  287,  24  Sup.  Ct.  Rep.  174. 

The  purpose  and  policy  of  Congress  has 
been  constantly  to  protect  and  often  to  re- 
quire the  formation  and  operation  of  con- 
tinuous lines  of  transportation.  Almost 
without  exception  it  has  authorized,  and  gen- 
erally has  required,  the  owners  of  railroad 
bridges  built  under  its  authority  to  allow 
the  use  of  their  bridfyes  and  tracks  for  the 
passage  of  trains  of  connecting  companies. 
64  li.  ed. 


Union  P.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.  2  C.  C.  A.  174,  10  U.  S.  App.  98,  51  Fed. 
309. 

It  is  impossible  to  ignore  the  great  publie 
policy  in  favor  of  continuous  lines  tliUH  de- 
clared by  Congress,  and  it  is  in  otTcctuation 
of  this  policy  that  such  business  arrange* 
ments  as  will  make  such  connections  ellcct- 
ive  are  made. 

Union  P.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.  103  U.  S.  504,  41  L.  ed.  205,  10  Sup.  Ct. 
Rep.  1173. 

These  cars  were  engaged  in  interstate  com- 
merce and  under  control  of  Congress,  not- 
withstanding some  of  the  cars  were  empty 
and  awaiting  their  return  to  their  owner  in 
completion  of  an  interstate  journey. 

Johnson  v.  Southern  P.  Co.  190  U.  S.  1, 
49  L.  ed.  303,  25  Sup.  Ct.  Rep.  158;  Connery 
V.  Quincy,  O.  &  K.  C.  R.  Co.  92  Minn.  20, 
64  L.R.A.  624,  104  Am.  St.  Rep.  059,  99  N. 
W.  305,  2  A.  &  E.  Ann.  Cas.  347 ;  George  D. 
Shore  &  Bros.  v.  Baltimore  &  O.  R.  Co.  76  S. 
C.  472,  57  S.  E.  520,  11  A.  &  E.  Ann.  Cas. 
909. 

There  is  a  distinction  between  merchan- 
dise, which  may  or  may  not  become  articles 
of  interstate  commerce,  and  cars  or  other  in- 
struments which  are  used  in  moving  inter- 
state commodities,  which  may  have  stopped 
temporarily  on  their  journey. 

Johnson  v.  Soutliem  P.  Co.  supra. 

The  state  laws  cannot  be  permitted  to  im- 
pede or  impair  interstate  traflic,  or  the  use- 
fulness of  the  facilities  for  such  trnflir. 

Illinois  C.  R.  Co.  v.  Illinois,  103  U.  S.  142, 
41  L.  ed.  107,  10  Sup.  Ct.  Rep.  lODO;  Bow- 
man v.  Chicago  &  N.  W.  R.  Co.  l^T,  \\  S. 
405,  31  L.  ed.  700,  1  Inters.  Com.  Rep.  823, 
8  Sup.  Ct.  Rep.  089,  1062 ;  Dubuque  &  S.  C. 
R.  Co.  V.  Richmond,  19  Wall.  584,  22  L.  ed, 
173;  Chicago  &  N.  W.  R.  Co.  v.  Forest  Coun- 
ty, 95  Wis.  80,  70  N.  W.  77;  Buncombe 
County  v.  Tommey,  115  U.  S.  122,29  L.  ed. 
305,  5  Sup.  Ct.  Rep.  626,  1180;  Western 
l^  Teleg.  Co.  v.  Texas,  106  U.  S.  400,  26  L. 
ed.  1067;  Western  U.  Teleg.  Co.  v.  Pendle- 
ton, 122  U.  S.  347,  30  L.  ed.  1187,  1  Inters. 
Com.  Rep.  300,  7  Sup.  Ct.  Rep.  1120;  Louis- 
ville &  N.  R.  Co.  V.  Eubank,  184  U.  S.  27, 
40  L.  ed.  410,  22  Sup.  Ct.  Rep.  277;  The 
Daniel  Ball,  10  Wall.  557,  19  L.  ed.  900; 
Hall  V.  DeCuir,  95  U.  S.  485,  24  L.  ed.  647; 
4  Elliott,  Railroads,  1st  ed.  §  1004;  Robbing 
V.  Taxing  Dist.  120  U.  S.  489,  30  L.  ed.  094, 
1  Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592; 
Norfolk  &  W.  R.  Co.  v.  Pennsylvania,  130 
U.  S.  114,  34  L.  ed.  394,  3  Inters.  Com.  Rep. 
178,  10  Sup.  Ct.  Rep.  958;  Brown  v.  Mary- 
land, 12  Wheat.  419,  6  L.  ed.  078;  M*(MI- 
loch  v.  Maryland,  4  Wlieat.  310,  4  L.  ed. 
579;  Northern  P.  R.  Co.  v.  Pacific  Coast 
Lumber  Mfrs.  Asso.  91  C.  C.  A.  39,  105  Fed. 
1;  Leisy  v.  Hardin,  136  U.  S.  139,  31  L.  ed. 
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143,  3  Inters.  Ck>in.  Rep.  36,  10  Sup.  Ct.  Rep. 
•68J;  Prigg  v.  Penii8>  Ivan  a,  16  Pet.  639,  10 
L.  ed.  lOUO;  Enston  v.  Iowa,  ]88  U.  S.  220, 
47  L.  ed.  452,  23  Sup.  Ct.  Kep.  288;  Central 
R.  Co.  V.  Murphey,  196  U.  S.  194,  49  L.  ed. 
444,  25  Sup.  Ct.  Rep.  218,  2  A.  &  £.  Ann. 
Cas.  514;  GibbouB  v.  Ogden,  9  Wheat.  1,  6  L. 
-ed.  23;  Welton  v.  Missouri,  91  U.  S.  .275, 
23  L.  ed.  347;  Chicago  &  X.  W.  R.  Co.  v. 
Fuller,  17  Wall.  600,  21  L.  ed.  710;  South 
Carolina  v.  Georgia,  93  U.  S.  4,  23  L.  ed. 
782;  Kidd  v.  Pearson,  128  U.  S.  1,  32  L.  ed. 
340,  2  Inters.  Com.  Kcp.  232,  9  Sup.  Ct.  Rep. 
6;  McCall  v.  California,  136  U.  S.  104,  34 
L.  ed.  391,  3  Inters.  Com.  Rep.  181,  10  Sup. 
Ct.  Rep.  881 ;  Kelley  v.  Rlioads,  188  U.  S.  1, 
47  L.  ed.  359,  23  Sup.  Ct.  Rep.  259;  Texas 
-&  P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204  V. 
S.  426,  51  L.  ed.  653,  27  Sup.  Ct.  Rep.  350, 
9  A.  &  £.  Ann.  Cas.  1076;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Hefley,  158  U.  S.  98,  39  L.  ed.  910, 
15  Sup.  Ct.  Rep.  802. 

Tt  is  a  direct  interference  with  and  bur- 
den upon  interstate  commerce,  within  the  in- 
lubition  01  tiic  acts  of  Congress  controlling 
fiuch  commerce,  to  permit  the  attachment  or 
garnishment  of  cars  so  engaged  in  a  foreign 
jurisdiction. 

Michigan  C.  R.  Co.  v.  Chicago  &  M.  L.  S. 
R.  Co.  1  111.  App.  399;  Connery  v.  Quincy, 
O.  &  K.  C.  R.  Co.  and  Shore  v.  Baltimore  & 
O.  R.  Co.  supra;  Seibels  v.  Northern  C.  R. 
Co.  80  S.  C.  133,  16  L.R.A.(X.S.)  1020,  01  S. 
E.  435 ;  Wall  v.  Norfolk  &  W.  R.  Co.  52  W\ 
Va.  485,  64  L.R.A.  501,  94  Am.  St.  Rep.  948, 
44  R.  E.  294;  Chicago  &  N.  W.  R.  Co.  v.  For- 
est County,  supra. 

The  interstate  conimerce  act,  enjoining  up- 
on railway  common  carriers  the  duty  of  pro- 
viding and  establishing  through  routes,  and 
the  railway  act  of  Con^jress,  authorizing  and 
empowering  steam  railroads  to  provide  and 
furnish  connections  and  through  transporta- 
tion, create  a  distinction  between  water  craft 
engaged  in  interstate  commerce  and  railway 
companies  so  engaged,  as  to  the  right  of  for- 
eign attachment. 

The  St.  Louis,  48  Fed.  312;  Union  P.  R. 
Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.  163  U.  S. 
564,  41  L.  ed.  265,  16  Sup.  Ct.  Rep.  1173. 

There  was  an  actual  situs  of  the  debt, 
which  situs  was  foreign  to  the  jurisdiction 
of  the  court  entertaining  the  action,  and 
there  was  no  personal  service  in  the  state 
where  the  action  was  instituted. 

Drake,  Attachm.  3d  ed.  §  474;  Shinn,  At- 
tachm.  2d  ed.  §§  490,  491,  494;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Maggard,  6  Colo.  App.  85, 
39  Pac.  985;  Central  Trust  Co.  v.  Chatta- 
nooga, R.  &  C.  R.  Co.  68  Fed.  685;  Nye  v. 
Liscombe,  21  Pick.  263;  Gold  ▼.  Housatonic 
R.  Co.  1  Gray,  424 ;  Singer  Mfg.  Co.  v.  Flem- 
ing, 39  Neb.  686,  23  L.R.A.  210,  42  Am.  St 
^  -  «13.  58  N.  W.  226;  Drake  v.  Lake  Shore 


&  M.  S.  R.  Co.  69  Mich.  168,  13  Am.  St.  Rep. 
382,  37  N.  W.  70;  Illinois  C.  R.  Co.  v.  Smith, 
70  Miss.  344,  19  L.RA.  577,  35  Am.  St.  Rep. 
651,  12  So.  461;  McShane  v.  Knox,  103 
Minn.  268,  20  L.R.A.(N.S.)  271,  114  N.  W. 
955. 

As  to  the  right  of  garnishment,  there  is 
a  distinction  clearly  drawn  between  accounts 
payable  anywhere  and  those  payable  iu  a 
place  certain  by  contract. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Sturm,  174 
U.  S.  710,  43  L.  ed.  1144,  19  Sup.  Ct.  Rep. 
797;  Harris  v.  Balk,  198  U.  S.  215,  49  L.  ed. 
1023,  25  Sup.  Ct.  Rep.  025,  3  A.  &  £.  Ann. 
Cas.  1084. 

The  right  of  the  defendant  to  insist  upon 
the  objection  to  the  illegality  of  the  serv- 
ice was  not  waived  by  the  special  appearance 
of  counsel  to  move  tlie  quashing  of  tho  serv- 
ice and  the  discharge  of  the  atlachod  prop- 
erty. 

Markness  v.  Hyde,  98  U.  S.  476,  479,  25  L. 
ed.  237,  238;  Southern  P.  Co.  v.  Denton,  140 
U.  S.  208-210,  36  L.  ed.  945,  940,  13  Sup. 
Ct.  Rep.  44;  Wabash  Western  R.  Co.  v. 
Brow,  164  U.  S.  271,  41  L.  ed.  431,  17  Sup. 
Ct.  Rep.  126;  Goldey  v.  Morning  News,  156 
U.S.  518-523, 39  L.  ed.  517-519,  15  Sup.  Ct. 
Rep.  559;  Clark  v.  W'ells,  203  U.  S.  164,  51 
L.  ed.  138,  27  Sup.  Ct.  Rep.  43;  Fitzgerald 
&  M.  Constr.  Co.  v.  Fitzgerald,  137  U.  S.  98, 
34  L.  ed.  608,  11  Sup.  Ct.  Rep.  36;  Cady  ▼. 
Associated  Colonies,  119  Fed.  420. 

Special  appearances  are  even  allowable 
under  the  state  practice  of  Iowa  where  the 
objection  is  that  service  is  unauthorized. 

Wilson  V.  Stripe,  4  G.  Greene,  551,  61  Am. 
Dec.  138;  Hastings  v.  Phcpnix,  59  Iowa,  394, 
13  N.  \\,  346;  Cox  v.  Allen,  91  Iowa,  462, 
59  N.  W.  335;  Chittenden  v.  Ilobbs,  9  Iowa, 
417;  Murray  v.  Wilcox,  122  Iowa,  lt8,  64 
L.R.A.  534,  101  Am.  St.  Rep.  263,  97  N.  W. 
1087;  Cibula  v.  Pitt's  Sons'  Mfg.  Co.  48 
Iowa,  528. 

A  state  statute  which  gives  to  a  special 
appearance,  made  to  challenge  the  court's  ju- 
risdiction, the  force  and  effect  of  a  general 
appearance,  so  as  to  confer  jurisdiction  over 
the  person  of  the  defendant,  is  not  binding 
upon  the  Fodernl  courts,  and  will  not  be  con- 
formed to  by  them. 

Bates,  Fed.  Eq.  Proc.  (1908)  §  934;  Gal- 
veston, H.  &  S.  A.  R.  Co.  v.  Gonzales,  151  V, 
S.  496-520,  38  L.  ed.  248-257,  14  Sup.  Ct. 
Rep.  401 ;  Southern  P.  Co.  v.  Denton,  146  U. 
S.  202,  36  L.  ed.  942,  13  Sup.  Ct.  Rep.  44; 
Mexican  C.  R.  Co.  v.  Pinkney,  149  U.  S.  194, 
37  L.  ed.  699,  13  Sup.  Ct  Rep.  859;  Pennoy- 
er  V.  NefT,  95  U.  S.  714,  24  L.  ed.  565. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  case  presents  a  question  of  jurisdic- 
tion arising  from  the  levy   in  attachment 
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proceedings  on  freight  cars  alleged  to  have 
been  engaged,  when  attached,  in  interstate 
commerce.    The  case  is  here  on  certificate. 

Plaintiff  in  error,  as  executor  of  the  es- 
tate of  Frank  E.  Jandt,  brought  an  action 
against  the  Cleveland,  Cincinnati,  Chicago, 
A,  St.  Louis  Railway  Company  for  causing 
the  death  of  Jandt,  a  statute  of  Illinois  giv- 
ing such  an  action  to  the  personal  repre- 
sentative of  a  person  whose  death  has  been 
caused  by  "wrongful  act,  neglect,  or  de- 
fault." The  cause  of  action  arose  in  Illi- 
nois. The  action  was  brought,  however,  in 
the  district  court  of  Woodbury  county,  state 
of  Iowa,  and  under  the  laws  of  the  latter 
state  writs  of  attachment  and  garnishment 
were  issued  and  levied  upon  certain  cars  of 
the  C.  C.  C.  &  St.  L.  Ry.  Co.  in  the  posses- 
sion of  the  other  defendants  in  error,  re- 
ferred to  hereafter  as  the  garnishee  compa- 
nies. Notice  of  garnishment  was  duly  served 
on  the  garnishee  companies,  and  each  of 
them  filed  answers.  Plaintiff  in  the  action, 
and  we  will  so  refer  to  him,  controverted  by 
proper  pleadings  the  answers,  and  demand- 
ed that  evidence  be  taken  on  the  issues 
joined. 

The  original  notice  was  served  on  the  C.  C. 
C.  &*St.  L.  Ry.  Co.,  at  its  principal  place  of 
business  in  the  state  of  Ohio;  also  notice 
of  attachment  and  garnishment.  It  filed  a 
petition  for  removal  of  the  action  to  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  Iowa,  western  division. 
166]  Its  petition  'alleged  that  it  was  a 
corporation  duly  formed  and  organized  un- 
der the  laws  of  Indiana,  and  that  the 
plaintiff  was  a  citizen  of  Iowa.  The 
petition  was  granted  and  the  case  duly 
removed  to  the  circuit  court  of  the 
United  States.  On  the  second  of  Octo- 
ber, 1905,  the  C.  C.  C.  &  St.  L.  Ry. 
Co.  filed  a  motion,  which  was  denominated 
a  motion  to  quash  and  set  aside  service,  in 
which  it  stated  that  it  appeared  specially 
for  the  purpose  of  the  motion  only,  "to 
^uash  and  set  aside  the  service  of  attach- 
ment and  garnishment  attempted  to  be  made 
in  the  cause  by  plaintiff  against  the  de- 
fendant's property."  The  motion  was  sup- 
ported by  an  affidavit  The  affidavit 
stated  that  the  company  was  incorporated 
under  the  laws  of  Indiana  and  Ohio,  and 
conducted  and  operated  lines  of  railway  in 
those  states  and  in  Illinois,  with  its  prin- 
cipal place  of  business  in  Cincinnati,  Ohio; 
that  it  was  not  incorporated  in  Iowa,  and 
liad  no  agent  or  agency  of  any  character 
in  that  state;  that  it  was  a  common  carrier 
of  freight  and  passengers,  and  in  the  carry- 
ing on  of  such  business  it  owned  and  oper- 
ated cars  for  the  transportation  of  freight 
and  merchandise  through  the  various  states ; 
that  in  the  conduct  of  such  business  it  had 
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arrangements,    contracts,    and    agreements 
with  various  connecting  railroad  companies 
doing  business  as  common  carriers,  includ- 
ing all  of  the  railway  companies  attached 
and  garnisbeed  in  the  action  by  plaintiff, 
under  which  those  companies  accepted  from 
it,  at  points  on  itn  line  of  road,  its  cars  load- 
ed with  goods  and  merchandise  destined  for 
various  points  on  their  respective  lines,  to 
be  transported  through  the  various  states 
to  destinations,  constituting  interstate  ship- 
ments of  conunerce.    It  was  stated  that  it 
was  provided  in  the  agreement  that  such 
connecting  carriers  should  have  the  right  to 
reload  the  cars  received  by  them,  and  so  use 
the  same  in  returning  them  to  the  place 
where  received,  and  that  in  all  cases  the  cars 
of  the  company  were  to  be  returned  to  it  in 
the  usual  and  ordinary  course  of  transit  as 
soon   as   the   nature  and  character  of  the 
business    would    permit.     It    was    further 
stated    that,    under     the    laws     *of[167 
Congress,  the  company  was  bound  to  fur- 
nish   cars    so    loaded,    to    be    transported 
continuously    from    one    state    to    another 
without    being    unloaded,    and    that,    un- 
der   the    same    laws,    connecting    carriers 
were    bound     to     receive    the    same    and 
transport  them  from  one  state  to  another. 
That,  in  pursuance  of  the  agreements  and 
laws  of  Congress,  the  cars  attached  were  de- 
livered by  the  C.  C.  C.  &  St.  L.  Ry.  Co.  to 
the   other   companies,    and    so   received   by 
them;  that  the  cars  were  part  of  the  com- 
pany's rolling  stock,  and  were  necessary  to 
enable  it  to  perform  its   duties   as  a   com- 
mon carrier;  that  by  reason  of  the  commerce 
clause  of  the  national  Constitution  and  of  the 
interstate  commerce  act  the  cars  could  not  be 
levied  upon ;  that  the  company  had  not  been 
served  personally  or  by  publication,  and  had 
not  appeared  to  the  action  or  any  writ  issued 
in  the  cause.     It  was  further  stated  that  none 
of  the  garnishee  companies  was  indebted  to 
the  company,  and  that  apy  accounts  which 
might  be  due  from  the  garnisheed  compa- 
nies were  only  by  reason  of  the  contracts  and 
agreements  for  the  use  of  the  cars,  as  hereto- 
fore stated,  under  which  the  permits  for  the 
use  of  the  cars  were  arranged  between  the 
companies  "by  wheelage  or  mileage  of  such 
cars,  and  were  constantly  and  hourly  changed 
from  bills  due  one  company  to  bills  due  the 
other  company,   which  bills  were   satisfied 
and  settled  by  such  exchange  of  service  and 
use  of  each  other's  cars.     And  such  agree- 
ments and  contracts  are  to  be  discharged, 
satisfied,   and   settled  only   in   the  city  of 
Chicago  and  state  of  Illinois,  where  the  same 
are  made,  and  such  accounts,  or  debts,  if  any, 
in  favor  of  this  defendant,  have  no  situs  in 
the  state  of  Iowa."    The  affidavit  was  sup- 
plemented by  two  others. 
Plaintiff  filed  a  "resistance"  to  the  motion 
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to  quash  and  to  the  motion  of  the  garnishee 
companies,  and  alleged  that  a  special  appear- 
ance was  "unwarranted  and  unauthorized 
by  law;"  and  that,  as  the  purpose  sought 
by  the  motion  of  the  defendant  company 
could  only  be  had  by  a  general  appearance, 
the  special  appearance  should  be  construed 
to  be  such,  and  subject  the  ''person  of  the 
168]  defendant  as  well  as  the  property  *act- 
ually  attached,  and  the  property  and  money 
of  the  defendant  sought  to  be  reached  by 
garnishment  proceedings,  to  the  jurisdiction 
of  the  court."  The  ground  of  this  conclusion 
was  stated,  with  some  repetition,  to  be  that 
the  special  appearance  was  not  for  the  pur- 
pose of  raising  any  question  of  lack  of  notice, 
or  notice  of  defect  or  irregularity  of  process, 
but  to  contest  the  right  to  attach  property  by 
evidence  outside  the  rocord  of  the  case,  and  re- 
quired the  court  to  pass  upon  the  merits  of 
the  attachment.  PlaintilT  denied  that  the 
property  attached  was  engaged  in  interstate 
commerce  or  in  the  transportation  of  inter- 
state commerce  at  the  time  they  were  at- 
tached, that  they  were  not  in  use  at  the  time 
they  were  attached,  but  were  standing  empty 
upon  the  tracks  of  the  railway  companies  in 
whose  possession  they  were  found,  and  de- 
nied the  existence  of  the  agreements  and  ar- 
rangements between  the  C.  C.  C.  &  St.  L.  Ry. 
Ck>.  and  the  other  companies  in  regard  to  the 
cars,  and  that  no  contractual  rules  existed 
between  them ;  that  the  cars  were  not  neces- 
sary, either  to  that  company  or  to  the  other 
companies,  to  enable  them  to  perform  their 
duties  as  common  carriers,  and  alleged  that 
they  were  subject  to  attachment  as  other 
personal  -property.  It  was  stated  that  the 
garnishee  companies  had  no  interest  in  the 
attached  curs,  and  none  of  them  had  served 
notice  of  interest  or  ownership  on  the  plain- 
tiff nor  on  the  sheriff. 

The  answers  of  five  of  the  garnishee  com- 
panies denied  indebtedness  to  the  C.  C.  C. 
ft  St.  L.  Ry.  Co.,  averred  the  existence  of 
agreements  as  to  the  cars,  substantially  as 
set  out  by  that  defendant,  also  their  duties 
as  common  carriers  under  the  acts  of  Con- 
gress, and  that  the  cars  were  in  their  posses- 
sion in  pursuance  of  the  agreements  with 
the  defendant,  and  were  to  be  returned  emp- 
ty or  loaded,  in  the  usual  and  customary 
course  of  business.  Tlie  other  companies  al- 
so denied  indebtedness  to  the  C.  C.  C.  &  St. 
L.  Ry.  Co.,  and  in  effect  set  up  the  defense 
that  the  cars  were  in  interstate  commerce 
business. 

On  the  22d  of  May,  1906,  the  court  sus- 
tained the  motion  to  quash  the  judgment 
169]  and  discharge  the  garnishees  *there- 
under.  On  June  6  "the  court"  ( we  quote  f  rom^ 
the  record)  "rendered  further  judgment, d is- 
miasinc  the  said  cause  of  action  as  to  saio 
principal  defendant,  on  the  ground  that  the 
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court  had  no  jurisdiction  of  the  defendant 
or  the  attached  property  of  the  defendant,, 
and  taxed  the  costs  in  the  case  to  the  plain- 
tiff." 

The  time  for  the  allowance  and  filing  the 
bill  of  exceptions  was  extended  to  October 
28,  190G,  and  on  the  28th  of  September  it 
was  allowed,  the  order  reciting  that  the 
date  "being  one  of  the  regular  days  of  the 
May,  A.  D.,  1906,  term  of  said  court."  The 
bill  of  exceptions  also  recited  that  it  waa 
submitted  to  the  court,  with  a  prayer  that 
it  "be  signed  and  certified  by  the  judge,  and 
approved  by  him,  and  made  a  part  of  the 
record  in  said  case,  preparatory  to  the  pros- 
ecution of  a  writ  of  error  from  the  said 
circuit  court  of  the  United  States  to  the  Su- 
preme Court  of  the  United  States."  It  con- 
cludes as  follows: 

"And  the  court,  having  examined  said 
transcript  of  the  record,  papers,  and  pro- 
ceedings, hereby  certifies  that  the  same  con- 
tains the  entire  record  in  said  cause,  in- 
cluding the  plaintiff's  petition,  the  answers 
o**  the  garnislieoa,  the  defendant's  motion  to- 
quash  and  set  aside  service,  and  the  plain- 
tifTs  resistance  thereto,  and  all  of  the  pro- 
ceedings had  thereunder  in  reference  there- 
to, including  the  opinion,  orders,  and  judg- 
ment of  the  court  thereon,  and  the  exceptions- 
of  the  plaintiff  thereto,  and  all  of  the  record 
submitted  to  the  court  upon  which  the  judg- 
ment herein  was  rendered. 

"On  consideration  whereof,  the  court  does 
allow  the  writ  of  error  upon  the  plaintiff 
giving  bond  according  to  law  in  the  sum  of 
.$500,  which  shall  operate  as  a  supersedeas 
bond. 

"And  in  this  case,  I,  the  undersigned,, 
judge  of  the  circuit  court  of  the  United 
States  in  and  for  the  northern  district  of 
Iowa,  western  division,  further  hereby  certi- 
fy that  in  sustaining  the  motion  to  quash 
the  attachment  and  discharging  the  garnish- 
e&s,  and  in  dismissing  the  action  as  to  the 
principal  defendant,  and  taxing  the  costs  to 
the  plaintiff,  the  sole  question  *con-[170^ 
sidered  and  determined  by  the  court  was  that 
the  court  had  no  jurisdiction  over  the  person 
of  the  defendant  or  of  the  property  involved,, 
and  that  the  appearance  of  the  principal  de- 
fendant, as  shown  by  the  record,  was  a  spe- 
cial, and  not  a  general,  appearance,  and  that 
the  same  did  not  subject  said  principal  de- 
fendant and  its  property  to  the  jurisdiction 
of  the  court. 

"This  certificate  is  made  conformable  to- 
the  act  of  Congress  of  March  3,  1801,  chap- 
ter 517,  26  Stat,  at  L.  826,  U.  S.  Comp.  Stat. 
1901,  p.  488,  and  the  opinion  filed  herein  ]» 
made  a  part  of  the  record,  and  will  be  certi- 
fied and  sent  up  as  part  of  the  proceeding, 
together  with  this  certificate." 
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For  the  opinion  of  the  court,  see  146  Fed. 
403. 

A  writ  of  error  was  sued  out  from  the  cir- 
cuit court  of  appeals  according  to  the  admis- 
sion of  counsel,  though  there  is  nothing 
in  the  record  to  show  it,  wliich  writ  was  dis- 
missed.   84  C.  C.  A.  463,  150  Fed.  775. 

A  motion  is  made  to  dismiss  the  writ  of 
error,  and  in  support  of  the  motion  it  is 
urged  (1 )  that  the  certificate  as  to  jurisdic- 
tion was  not  granted  during  the  term  at 
which  the  judgment  was  rendered;  (2)  that 
the  writ  of  error  was  not  perfected  in  time, 
as  required  by  law,  in  tliat  the  writ  and  cer- 
tificate were  allowed  on  the  28th  of  Septem- 
ber, 1906,  and  were  not  prosecuted  in  this 
court  until  April,  1908;  (3)  that  the  certifi- 
cate is  not  sufficient  in  law  nor  proper  in 
form,  in  that  it  docs  not  state  any  facts  or 
projKisitions  of  law  upon  which  the  ques- 
tion of  the  court's  lack  of  jurisdiction  rest- 
ed; (4)  that  the  jurisdiction  of  the  court  as 
a  P*edoral  court  was  not  put  in  issue;  (5) 
that  the  case  having  been  taken  to  the  cir- 
cuit court  of  appeals,  and  there  decided,  that 
the  writ  of  error  should  be  to  that  court, 
and  not  to  the  circuit  court,  the  latter  court, 
it  is  urged,  having  lost  jurisdiction  of  the 
case;  (0)  there  is  no  certificate  of  a  jurisdic- 
tional question  in  the  order  allowing  the 
writ  of  error. 

The  first  and  second  grounds  in  support  of 
the  motion  to  dismiss  are  based  upon  a  mis- 
171]  apprehension  of  the  record.  The  'term 
at  which  the  judgment  was  rendered  had  not 
expired  when  the  certificate  of  jurisdiction 
was  made,  and  the  writ  of  error  was  allowed 
on  the  18th  of  March,  1908,  not  on  Septem- 
ber 28,  1006,  as  contended  by  defendants  in 
error. 

The  grounds  of  the  motion  based  on  the 
form  or  sufficiency  of  the  certificate  arc  not 
tenable.  Even  if  we  should  admit,  which 
we  do  not,  that  the  certificate  is  not,  as  it 
is  contended,  in  proper  form,  the  record 
shows  clearly  that  the  only  matter  tried  and 
decided  in  the  circuit  court  was  one  of  juris- 
diction. This  is  sufficient.  United  States  v. 
Larkin,  208  U.  S.  333,  339,  52  L.  ed.  517, 
620,  28  Sup.  Ct.  Rep.  417. 

The  other  grounds  urged  to  support  the 
motion  to  dismiss  all  depend  upon  the  prop- 
osition whether  the  question  of  the  jurisdic- 
tion of  the  circuit  court  as  a  Federal  court 
was  presented.  If  so,  the  writ  of  error  from 
the  circuit  court  of  appeals  is  no  bar  to  the 
present  writ  of  error.  Excelsior  Wooden 
Pipe  Co.  V.  Pacific  Bridge  Co.  185  U.  S. 
282,  46  L.  ed.  910,  22  Sup.  Ct.  Rep.  681; 
United  States  v.  Larkin,  supra.  And  if  so, 
the  way  is  clear  to  a  decision  of  the  question 
on  the  merits. 

As  we  have  shown,  the  circuit  court  de- 
cided that  it  had  no  jurisdiction  over  cither 
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the  person  or  the  property  of  the  principal 
defendant,  the  C.  C.  C.  &  St.  L.  Ry.  Co.  The 
first,  non jurisdiction  over  the  person,  de- 
pending, as  the  court  considered,  upon  the 
second,  nonjurisdiction  over  the  property,  as 
we  understand  the  opinion.  And  this  view 
of  it  the  circuit  cor.rt  of  appeals  took. 

The  latter  court  stated  the  questions  to 
be:  '^VVas  defendant's  appearance  to  con* 
test  the  validity  of  the  attachments  and  gar- 
nishments a  general  one?  Were  the  cars 
and  credits  of  defendant  subject  to  attach- 
ment and  garnishment?  In  other  words, 
did  the  trial  court  secure  such  dominion  over 
person  or  property  by  appearance  or  process 
as  authorized  it  to  proceed  to  trial  of  the  ac- 
tion and  render  a  valid  judgment  upon  the  is- 
sues involved  ?  The  trial  court  answered  them 
in  the  negative  and  dismissed  the  action  for 
want  of  jurisdiction.  In  respect  of  the  es- 
sential character  of  these  questions,  they  are 
not  distinguishable  from  *one  of  the  le-  [11% 
gality  of  the  service  of  summons  upon  a  de- 
fendant. They  do  not  pertain  to  the  merits 
of  the  case,  and  did  not  arise  during  the 
progress  of  a  trial.  They  lay  at  the  thres- 
hold, and  upon  an  aflirmative  answer  de- 
pended the  power  of  the  court  to  liear  and 
decide  the  cause.  In  legal  phraseology  that 
power  is  termed  'jurisdiction.'  It  is  none 
the  less  a  jurisdictional  matter  in  the  ca^eof 
attachment  and  garnishment  of  property  of 
a  nonresident  because  the  power  of  the  court 
to  proceed  to  trial  depends,  in  the  absence 
of  the  defendant,  upon  its  lawful  seizure  of 
his  property.  The  question  of  jurisdiction 
was  decided  in  favor  of  defendant,  and  the 
decision  disposed  of  the  ca^o."  For  these 
propositions  the  court  cited  Board  of  Trade 
V.  Hammond  Elevator  Co.  398  U.  S.  428, 
49  L.  ed.  1114,  25  Sup.  Ct.  Rep.  740;  United 
States  V.  Jahn,  155  U.  S.  109,  30  L.  ed.  87, 
15  Sup.  Ct.  Rep.  39;  St.  Louis  Cotton  Com- 
press Co.  V.  American  Cotton  Co.  00  C.  C.  A. 
80,  125  Fed.  190;  and,  as  we  have  seen,  dis- 
missed the  case  on  the  ground  that  this  court 
alone  had  the  power  to  review  the  decision 
of  the  circuit  court.  We  concur  in  the 
views  of  the  circuit  court  of  appeals,  for 
which  also  may  be  cited  Kendall  v.  American 
Automatic  Loom  Co.  198  U.  S.  477,  49  L. 
ed.  1133,  25  Sup.  Ct.  Rep.  768.  The  motion 
to  dismiss  is  denied. 

The  ruling  of  the  circuit  court  dismissing 
the  action  is  attacked  upon  the  grounds  ( 1 ) 
that  the  appearance  of  the  C.  C.  C.  &  St. 
L.  Ry.  Co.  was  a  general  appearance,  and, 
being  so,  the  railway  company  submitted  it- 
self to  the  jurisdiction  of  the  court,  ^'regard- 
less  of  the  seizure  of  the  attached  property;" 
( 2 )  that  the  property  was  subject  to  attach- 
ment.* 

1.  It  is  not  controverted  that,  if  the  prop- 
erty was  subject  to  attachment,  the  pro- 
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cedure  prescribed  by  the  laws  of  Iowa  was 
duly  observed,  and  hence,  it  is  contended, 
that  the  property  having  been  seized  un- 
der the  jurisdiction  of  the  court,  under  valid, 
regular  process,  the  motion  to  quash  the 
attachment  was  based  on  matters  dehors  the 
record,  going  to  the  jurisdiction  of  the  court 
over  the  subject-matter  of  the  action,  and 
the  court  had  jurisdiction  over  the  person 
of  the  railway  company.  '*A  special  appear- 
ance," it  is  contended,  *'can  never  serve  a 
17S]  *dual  or  triple  purpose,  but  is  only 
allowed  for  the  sole  purpose  of  objecting  to 
the  jurisdiction  of  the  court  over  the  per- 
son of  the  defendant.'* 

The  ruling  of  the  circuit  court,  we  think, 
was  broader  than  plaintiff  conceives  it  to 
have  been.  It  appears  from  the  record  that 
the  C.  G.  C.  &,  St.  L.  Ry.  Co.  was  a  corpora- 
tion of  Indiana  and  Ohio,  and  that  certain 
of  its  freight  cars  were  attached  in  Iowa  in 
the  hands  of  the  garnishee  companies,  and 
that  there  were  certain  credits  due  to  it 
from  some  of  the  latter  companies,  on  ac- 
count of  interstate  commerce  freight.  In 
other  words,  it  fairly  appears  upon  the  face 
of  the  complaint  in  the  action  and  the  at- 
tachment papers  that  the  cars  had  been  sent 
into  the  state  in  the  transportation  of  inter- 
state commerce.  It  is  true,  it  was  also  con- 
tended, that  an  issue  was  presented  by  the 
affidavits  upon  the  motion  to  quash  as  to 
what  contractual  arrangements  existed  be- 
tween the  company  and  the  other  companies 
as  to  the  right  of  the  latter  companies  to 
reload  the  cars  and  so  return  them,  but 
there  was  no  dispute  that  it  was  their  duty 
to  receive  them.  Besides,  the  bill  of  excep- 
tions contains  the  following:  "No  evidence 
is  submitted  by  the  plaintiff  in  opposition 
to  the  motion  of  defendant  to  quash  the  at- 
tachment, or  in  support  of  its  pleading  con- 
troverting the  answer  of  the  several  gar- 
nishees, and  the  matters  are  submitted  upon 
the  record,  including  such  motion  and  ad- 
mission of  the  pleadings.'' 

The  question,  therefore,  was  submitted  to 
the  court,  whether  the  cars,  under  the  cir- 
cumstances, were  engaged  in  interstate  com- 
merce when  they  were  attached;  and  the 
court  considered  it  to  be  immaterial  that  the 
cars  had  not  started  on  a  return  trip,  say- 
ing that  "the  cars  of  defendant,  when 
brought  into  the  state  of  Iowa  to  complete 
an  interstate  shipment  of  property,  were  be- 
ing used  in  interstate  commerce,  and  were 
being  so  used  while  waiting,  at  least  a  rea- 
sonable time,  to  be  loaded  for  the  return 
trip." 

The  court  further  decided  that  debts,  if 
any,  which  were  due  from  the  garnishee  com- 
panies to  the  C.  C.  C.  &  St.  L.  Ry.  Co.  for 
its  share  of  the  price  of  carriage  were  "as 
174]  much  a  part  of  'interstate  commerce, 
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as  defined  by  the  Supreme  Court,  as  the 
actual  carriage  of  their  property." 

2.  The  next  contention  of  plaintiff  is  that 
the  appearance  of  the  C.  C.  C.  &  St.  L.  Ry. 
Co.  was  a  general  appearance,  and  submitted 
its  person  to  the  jurisdiction  of  the  court. 
In  other  words,  it  is  contended  that  the  per- 
son over  whom  personal  jurisdiction  has  not 
been  obtained  cannot  appear  specially  to  set 
aside  the  attachment  of  his  property,  which 
we  must  assume,  in  order  to  completely  ex- 
hibit the  contention,  is  valid.  We  cannot 
concur  in  the  contention.  It  is  supported, 
it  is  true  by  some  cases,  but  it  is  opposed 
by  more.  Drake,  Attachm.  §  112,  and  cases 
cited.  The  stronger  reasoning,  we  think,  too, 
is  against  the  contention.  A  court,  without 
personal  service,  can  acquire  no  jurisdiction 
over  the  person,  and  when  it  attempts  to 
assert  jurisdiction  over  property,  it  should 
be  open  to  the  defendant  to  specially  appear 
to  contest  its  control  over  such  property ;  in 
other  words,  to  contest  the  ground  of  its  ju- 
risdiction. Harkness  v.  Hyde,  08  U.  S.  476, 
26  L.  ed.  237;  Southern  P.  Co.  v.  Denton, 
146  U.  S.  206,  36  L.  ed.  945,  13  Sup.  Ct. 
Rep.  44;  Goldey  v.  Morning  News,  156  U.  S. 
518,  523,  30  L.  ed.  517,  510,  15  Sup.  Ct. 
Rep.  659;  Wabash  Western  R.  Co.  v.  Brow, 
164  U.  S.  271,  278,41  L.  ed.  431,  434,  17 
Sup.  Ct.  Rep.  126. 

The  appearance  of  the  C.  C.  C.  A  St  L.  Ry. 
Co.  was  not  to  object  to  the  subject-matter 
of  the  action,  as  it  is  contended  by  plaintiff. 
The  subject-matter  of  the  action  is  a  de- 
mand for  damages,  which  can  only  be  prose- 
cuted to  efficient  judgment  and  be  satisfied 
out  of  the  property  attached.  Clark  v. 
Wells,  203  U.  S.  164,  51  L.  ed.  138,  27  Sup. 
Ct.  Rep.  43.  The  jurisdiction  of  the  court, 
therefore,  depended  upon  the  attachment, 
and  the  appearance  to  set  that  aside  was  an 
appearance  to  object  to  the  jurisdiction.  In 
other  words,  the  defendant  was  only  in 
court  through  its  property,  and  it  appeared 
specially  to  show  that  it  was  improperly  in 
court. 

These  contentions  being  disposed  of ,  we  are 
brought  to  the  question  whether  the  cars 
were  "immune  from  judicial  process"  be- 
cause engaged  in  interstate  commerce.  The 
question  has  come  up  in  several  of  the  state 
courts  and  difl'erent  views  have  been  taken. 
The  question  has  been  answered  in  the 
'affirmative  in  Michigan  C.  R.  Co.  [176 
V.  Chicago  &  M.  L.  S.  R.  Co.  1  I1L 
App.  399;  Connery  v.  Quincy,  O.  &  K. 
C.  R.  Co.  92  Minn.  20,  64  L.RJk.  624, 
104  Am.  St.  Rep.  659,  99  N.  W.  365, 
2  A.  &  £.  Ann.  Cas.  347;  Shore  ▼.  Bal- 
timore &  O.  R.  Co.  76  S.  C.  472,  57 
S.  £.  526,  n  A.  &  E.  Ann.  Cas.  909;  Seibels 
V.  Northern  C.  R.  Co.  80  S.  C.  133, 16  L.R.A. 
(N.S.)  1026,  61  S.  £.  435;  Chicago  ft  N.  W. 
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R.  Co.  ▼.  Forest  County,  95  Wis.  80,  70 
N.  W.  77 ;  Wall  v.  Norfolk  &  VV.  R.  Co.  52 
W.  Va.  485,  64  L.R.A.  501,  94  Am.  St.  Rep. 
948,  44  S.  E.  294.  A  negative  answer  has 
been  pronounced  in  the  following  eases:  De 
Rochemont  v.  New  York  C.  &  H.  R.  R.  Co. 
75  N.  H.  158,  — L.R.A.(N.S.)— ,  71  Atl. 
868;  Southern  Flour  &  Cirain  Co.  v.  Northern 
P.  R.  Co.  127  Ga.  626,  9  L.R.A.(N.S.)  853, 
119  Am.  St  Rep.  356,  56  S.  E.  742,  9  A.  & 
E.  Ann.  Cas.  437 ;  Southern  R.  Co.  v.  Brown, 
131  Ga.  245,  62  S.  E.  177;  Cavanaugh  v. 
Chicago,  R.  I.  A  P.  R.  Co.  75  N.  H.  243,  72 
Atl.  094.  See  also  Humphreys  v.  Hopkins, 
81  Cal.  551,  6  L.R.A.  792,  15  Am.  St.  Rep. 
76,  22  Pac.  892.  Cavanaugh  v.  Chicago,  R.  I. 
&  P.  R.  Co.  supra,  may  be  assigned  to  the 
list  of  cases  giving  a  negative  answer.  In 
that  case  there  was  an  attachment  of  credits 
or  funds  representing  the  sending  carrier's 
part  of  transpf)rtation  charges  on  interstate 
freight.  Tlio  nttnchmcnt  was  sustained.  In 
Wall  V.  Norfolk  &  W.  R.  Co.  the  levy  was 
upon  cars  which  were  unloading.  In  the 
case  in  1  111.  App.  the  condition  or  situation 
of  the  cars  does  not  clearly  appear.  In  the 
other  cases,  the  cars  were  not  in  use  when 
attached.  In  most  of  the  cases  there  is  a 
full  and  able  discussion  of  the  principles  in- 
volved. In  Humphreys  v.  Hopkins  it  was 
taken  for  granted  that  the  cars  were  sub- 
ject to  process,  the  case  going  off  on  an- 
other point. 

The  answer  to  the  question  is,  therefore, 
certainly  not  obvious,  and  counsel,  realizing 
it,  have  pressed  many  considerations  on  our 
attention.  Their  arguments  result  in  certain 
contentions.  The  plaintiff's  contention  is, 
that  even  though  tlie  cars  in  question  had 
been  or  were  to  be  used  in  interstate  com- 
merce, their  attachment  was  not  a  reg- 
ulation of  such  commerce,  and  that  they 
were  as  legally  subject  to  attachment  as 
the  property  of  any  other  nonresident.  The 
contention  of  the  defendants  is  an  exact 
antithesis  of  that  of  plaintiff.  It  is  that 
the  state  laws  cannot  be  permitted  to  im- 
pede or  impair  interstate  traffic  or  the  use- 
fulness of  the  facilities  for  such  traffic.  And, 
further,  that  the  provisions  of  the  interstate 
commerce  act,  providing  for  the  establish- 
176]ment  of  through  *routes,  and  §  6258 
of  the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  3564),  providing  for  the  connection 
of  railroads,  exempt  the  cars  from  attach- 
ment. 

In  our  discussion  we  may  address  our- 
selves to  the  contention  of  defendants.  They 
do  not  contend  that  the  laws  of  the  state 
have  the  purpose  to  interfere  with  the  in- 
terstate commerce,  or  are  directly  contrary 
to  the  acts  of  Congress.  They  do  contend, 
however,  that  "to  permit  the  instnimentali 
ties  used  in  the  interchange  of  traffic  hj  rail 
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way  common  carriers  to  be  seized  on  proc- 
ess from  various  state  courts  does  directly 
burden  and  impede  interstate  traffic  within 
the  inhibition  of  the  acts  of  Congress."  In 
other  words,  that  the  acts  of  Congress  con- 
stitute a  declaration  of  exemption  of  rail- 
road property  from  attachment,  and,  of 
course,  from  execution  as  well,  by  reason  of 
their  provisions  for  continuity  of  transpor- 
tation. 

This  can  only  result  if  there  is  incompati- 
bility between  the  obligations  a  railroad 
may  have  to  its  creditors  and  the  obligations 
which  it  may  have  to  the  public,  either  from 
the  nature  of  its  service  or  under  the  acts 
of  Congress.  Obligations  it  surely  will  have 
to  creditors,  inevitable  even  in  providing 
equipment  for  its  duties, — inevitable  in  its 
performance  of  them.  It  would  seem,  there- 
fore, that  the  contentions  of  the  defendanta 
are  but  deductions  from  the  broader  proposi* 
tion  that  all  of  the  property  of  the  railroad 
company  is  put  apart  in  a  kind  of  civil  sanc- 
tuary. And  one  case  (Wall  v.  Norfolk  &  W. 
R.  Co.  supra)  seems  to  give  this  extent  to 
the  exemption.  Indeed,  the  decision  in  the 
case  at  bar  seems  to  do  so,  the  court  hold- 
ing, as  we  have  seen,  that  the  C.  C.  C.  &  St. 
L.  Ry.  Co.'s  share  of  the  compensation  for 
carriage  was  as  much  a  part  of  interstate 
commerce  as  the  actual  carriage  of  property. 
A  still  broader  proposition  under  the  conten- 
tion might  be  urged.  If  the  property  have 
such  character  that  all  obligations  of  the 
company  must  yield  to  the  public  use  or  to 
the  obligations  imposed  by  Congress,  the 
railroad  company  itself,  it  might  be  contend- 
ed, cannot  burden  its  property,  and  that  its 
property  is  taken  from  it  as  an  asset  of  cred- 
it, the  means,  it  may  be,  of  performing  the 
very  duties  enjoined  upon  it;  and  the 
anomaly  'will  be  presented  of  the  du-  [177 
ties  it  is  to  perform  becoming  an  ob- 
stacle to  acquiring  the  means  of  per- 
forming them.  Indeed,  the  further  con- 
sequence might  be  said  to  follow  that 
the  rolling  stock  of  a  railroad  is  exempt 
from  taxation;  at  least,  so  far  as  taxation 
might  be  attempted  to  be  enforced  against 
the  rolling  stock.  We  realize  that  a  proposi- 
tion may  be  generally  applicable  and  yet 
involve  embarrassment  when  pushed  to  m 
logical  extreme.  If  this  be  so  of  the  conten- 
tions of  defendant,  it  may  be  so  of  the  coun- 
ter contentions  which  would  subject  the  care 
of  a  railroad  company  to  attachment  proc- 
ess, however  engaged  or  wherever  situate. 

It  is  very  certain  that  when  Congress  eo- 
acted  the  interstate  conunerce  law  it  did  not 
intend  to  abrogate  the  attachment  laws  of 
the  states.  It  is  very  certain  that  there  is 
no  conscious  purpose  in  the  laws  of  the 
states  to  regulate,  directly  or  indirectly,  in- 
terstate commerce.    We  may  put  out  of  the 
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case,  therefore,  as  an  element,  an  attempt 
of  the  state  to  exercise  control  over  inter- 
state commerce  in  excess  of  its  power.  In- 
deed, the  questions  in  this  case  might  arise 
upon  process  issued  out  of  the  circuit  court 
of  the  United  States  under  the  Federal  stat- 
utes. For,  by  §§  915  and  910  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat  1901,  p.  684), 
remedies  *'bj  attachment  or  other  process," 
before  judgment,  and  ''by  execution  or  other- 
wise," after  judgment,  are  given  litigants 
in  oommon-law  causes  in  the  circuit  and  dis- 
trict courts  of  the  United  States. 

The  questions  in  the  case,  therefore,  de- 
pend for  their  solution  upon  the  interpre- 
tation of  Federal  laws.  Are  the  laws  of  the 
states  for  the  enforcement  of  debts  (laws 
which  we  need  not  stop  to  vindicate  as  neces- 
sary foundations  of  credit,  and  because  they 
give  support  to  commerce,  state  and  inter- 
state) and  the  Federal  laws  which  permit  or 
enjoin  continuity  of  transportation,,  so  far 
incompatible  that  the  provisions  of  the  lat- 
ter must  be  construed  as  displacing  the  for- 
mer? We  do  not  think  so.  Section  5258 
of  the  Revised  Statutes  is  permissive,  not 
imperative.  It  removed  the  "trammels  in- 
terpoaed  by  state  enactments  or  by  existing 
178]  laws  of  Congress"  to  the  'powers  oif 
railroad  companies  to  make  continuous  lines 
of  transportation.  Dubuque  &  S.  C.  R.  Co. 
▼.  Richmond,  19  Wall.  584,  589,  22  L.  ed. 
173,  176.  The  interstate  commerce  act,  how- 
ever, has  a  different  character.  It  restricts 
the  powers  of  the  railroads.  It  regulates 
interstate  railroads  and  makes  it  unlawful 
for  them,  by  any  "means  or  devices,"  to  pre- 
vent "the  carriage  of  freight  from  being 
continuous  from  the  place  of  shipment  to 
the  place  of  destination."! 

The  interstate  commerce  law,  therefore,  is 
directed  against  the  acts  of  railroad  compa- 
nies wliich  may  prevent  continuity  of  trans- 
portation. Section  5258  of  the  Revised  Stat- 
utes was  directed  against  the  trammels  of 

tSec.  7.  That  it  shall  be  unlawful  for  any 
•common  carrier  subject  to  the  provisions  of 
this  act  to  enter  into  any  combination,  con- 
tract, or  agreement,  expressed  or  implied, 
to  prevent,  by  change  of  time  schedule,  car- 
riage in  different  cars,  or  by  other  means 
or  devices,  the  carriage  of  freights  from  be- 
ing continuous  from  the  place  of  shipment 
to  the  place  of  destination;  and  no  break 
of  bulk,  stoppage,  or  interruption  made  by 
such  common  carrier  shall  prevent  the  car- 
riage of  freights  from  being,  and  being 
treated  as,  one  continuous  carriage  from  the 
place  of  shipment  to  the  place  of  destination, 
unless  such  break,  stoppage,  or  interruption 
was  made  in  good  faith,  for  some  necessary 
purpose,  and  without  any  intent  to  avoid  or 
unnecessarily  interrupt  such  continuous  car- 
riage, or  to  evade  any  of  the  provisions  of 
this  act.  [24  Stat,  at  L.  382,  chap.  104,  U. 
8.  Comp.  Stat  1901,  p.  3159.] 
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state  enactments  then  existing  or  which 
might  be  attempted.  In  neither  can  there 
be  discerned  a  purpose  to  relieve  the  rail- 
roads from  any  obligations  to  their  credit- 
ors, or  take  from  their  creditors  any  reme- 
dial process  provided  by  the  laws  of  the 
state,  and,  as  we  have  seen,  provided 
by  Federal  law  as  well.  May  it  be  said 
that  such  result  follows  from  the  use  of 
property  in  the  public  service?  A  number  of 
cases  may  be  cited  against  such  contention. 
We  have  already  pointed  out  what  might 
be  contended  as  its  possible  if  not  probable 
consequences.  In  a  recent  case  in  this  court, 
a  lien  imposed  under  the  law  of  Michigan 
upon  a  vessel  to  be  used  in  domestic  and 
foreign  trade  was  sustained.  To  the  conten- 
tion that  the  enforcement  of  the  lien  while 
the  vessel  was  engaged  in  interstate  com- 
merce was  unlawful  and  *void,  in  view  [179 
of  the  exclusive  control  of  Congress  over 
the  subject,  we  answered :  "But  it  must  be  re- 
membered that  concerning  contracts  not 
maritime  in  their  nature,  the  state  has  au- 
thority to  make  laws  and  enforce  liens,  and 
it  is  no  valid  objection  that  the  enforcement 
of  such  laws  may  prevent  or  obstruct  the 
prosecution  of  a  voyage  of  an  interstate 
character.  The  laws  of  the  states  enforcing 
attachment  and  execution  in  cases  cognizable 
in  state  courts  have  been  sustained  and  up- 
held. Johnson  v.  Chicago  &  P.  Elevator  Co. 
119  U.  S.  388-398,  30  L.  ed.  447-450,  7  Sup. 
Ct.  Rep.  254.  The  state  may  pass  laws  en- 
forcing the  rights  of  its  citizens  which  af- 
fect interstate  commerce,  but  fall  short  of 
regulating  such  commerce  in  the  sense  in 
which  the  Constitution  gives  exclusive  ju- 
risdiction to  Congress.  Sherlock  v.  Ailing, 
93  U.  S.  99,  103,  23  L.  ed.  819;  Ridd  v. 
Pearson,  128  U.  S.  1,  23,  32  L.  ed.  340,  351, 
2  Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6; 
Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132." 
The  Winnebago  (Iroquois  Transp.  Co.  v.  De 
I^ney  Forge  &  Iron  Co.)  205  U.  S.  354,  362, 
51  L.  ed.  836,  840,  27  Sup.  Ct.  Rep.  509. 

The  interference  with  interstate  commerce 
by  the  enforcement  of  the  attachment  laws 
of  a  state  must  not  be  exaggerated.  It  can 
only  be  occasional  and  temporary.  Ttie  ob- 
ligations of  a  railroad  company  are  tolerably 
certain,  and  provisions  foi*  them  can  be  easi- 
ly made.  Their  sudden  assertion  can  be  al- 
most instantly  met;  at  any  rate,  after  short 
d^lay,  and  without  much,  if  any,  embarrass- 
ment to  the  continuity  of  transportation. 
However,  the  pending  case  does  not  call  for 
a  very  comprehensive  decision  on  the  sub- 
ject.  We  only  decide  that  the  cars  situated 
as  this  record  tends  to  show  that  they  were 
when  attached,  and  the  amounts  due  from  the 
sramishee  companies  to  the  C.  C.  C.  ft  St.  L. 
Ry.  Co.,  were  not  exempt  from  process  un- 
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der  the  state  laws,  and  that  the  court  had, 
therefore,  jurisdiction  of  them,  and  through 
them  of  the  C.  C.  C.  &  St.  L.  Ry.  Co. 

Judgment  reversed  and  the  cause  remand- 
ed with  directions  to  proceed  in  accordance 
with  this  opinion. 

Mr.  Justice  Holmes  took  no  part  in  the 
decision. 


180]  *CHICAOO,  ST.  PAUL,  MINNEAPO- 
LIS, &  OMAHA  RAILWAY  COMPANY, 
Appt., 

▼. 

UNITED   STATES. 

(See  S.  C.  Reporter's  ed.  180-189.) 

Transportation  of  mail «  compensation 
-*  land-aided   railroads. 

A  railway  company  carrying*  the  mails 
over  a  continuous  route  which  includes  cer- 
tain land-aided  railroads  is  only  entitled  to 
the  land-grant  rates  for  those  portions  of 
the  route,  under  the  provisions  of  the  act 
of  Jnlv  12,  187G  (19  Stat,  at  L.  82,  chap. 
179,  r.  S.  Comp.  Stat.  1901,  p.  2722),  §  J3, 
that  railroad  companies  whose  railroad  was 
constructed  in  whole  or  in  part  by  a  grant 
of  land  made  by  Congress  on  the  condition 
that  the  mails  should  be  transported  over 
their  roads  at  sucli  price  as  Congress  should 
bf  iaw  direct  should  receive  only  80  per 
cent  of  the  compensation  fixed  by  that  act 
for  similar  service  for  non-land-aiiled  roads, 
which  provisions  must  be  construed  as  ex- 
tendins:  not  onlv  to  tlie  orij'inal  land-aided 
coni]5nnics,  but  to  every  other  company  car- 
iTinjj  the  mails  over  such  roads. 
'For  othor  cnsos.  soo  PostofUcc,  IV.  c.  In  Di- 
gest Sup.  Ct.  1908.1 

[No.  133.] 

Argued  March  9,  10,  1910.     Decided  April 

4,  1910. 

APPEAL  from  the  Court  of  Claims  to  re- 
view an  award  for  less  than  the  amount 
claimed  by  a  railway  company  carrying  the 
mails  over  a  continuous  route  which  in- 
cludes certain  land-aided  railroads.  Af- 
firmed. 

See  same  case  lielow,  43  Ct.  CI.  595. 
The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  A.  Putman  argued  the 
cause  and  filed  a  brief  for  appellant. 

^fr.  Charles  W.  Bunn  also  filed  a  brief 
for  appellant. 

Assistant  Attorney  General  Jolm  Q. 
Tlionipson  argued  the  cause,  and,  with  Mr. 
Philip  ^I.  Ashford,  filed  a  brief  for  appellee. 

Mr.  Justice  MoKennn  delivered  the  opin- 
ion of  the  court: 

The  (picstion  in  this  case  is  the  legality 
of  certain  deducti<»ns  n*adc  by  the  Postmas- 
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ter  General  from  the  amount  *which,  [181 
it  is  contended,  is  due  appellant  for  carrying 
the  mails  between  Minneapolis,  Minnesota, 
and  Sioux  City,  Iowa,  over*  postal  route  No. 
121,045.  The  appellant  sought  to  recover 
the  sum  of  forty  thousand  dollars  ($40,000). 
The  court  of  claims  gave  judgment  for  only 
thirty-three  hundred  eighty-nine  dollars  and 
fifty  three  cents  ($3,389.53),  rejecting  the 
balance  of  the  claim  on  the  authority  of 
Astoria  &  C.  River  R.  Co.  v.  United  States, 
41  Ct.  CI.  284. 

The  controversy  turns  upon  the  applica- 
tion of  certain  acts  of  Congress,  granting 
parts  of  the  public  domain  to  appellant  and 
to  companies  with  which  it  has  agreements. 
The  acts  provide  that  the  United  States  mail 
shall  be  transported  on  such  roads  at  such 
rates  as  Congress  may  by  law  direct.  Act 
of  May  15,  1850,  11  Stat,  at  L.  9,  chap.  28; 
act  of  March  3.  1857,  11  Stat,  at  L.  195, 
chap.  99.  Subsequently  it  was  provided  as 
follows: 

"Sec.  13.  That  railroad  companies  whose 
railroad  was  constructed  in  whole  or  in 
part  by  a  land  grant  made  by  Congress  on 
the  condition  that  the  mails  should  be 
transported  over  their  road  at  such  price  as 
Congress  should  by  law  direct  shall  receive 
only  eighty  per  centum  of  the  compensation 
authorized  by  this  act."  Act  of  July  12, 
187G,  19  Stat,  at  L.  82,  chap.  179,  U.  S. 
Comp.  Stat.  1901,  p.  2722. 

The  postal  route  begins  at  Minneapolis 
and  consists  of  land-aided  and  non-land-aid- 
ed roads.  The  following  diagram,  taken 
from  the  government's  brief,  thougli  not 
drawn  to  any  scale  of  measurement,  exhibits 
with  enough  accuracy  for  illustration  the 
aided  and  non-aided  j)art8  of  tlie  route  and 
the  companies  which  received  aid:  [See 
following  page.] 

It  will  be  observed  that  appellant  is  the 
direct  beneficiarv  of  the  road  from  St.  Paul 
south  237.81  miles  to  a  point  north  from  a 
place  marked  as  l-<e  Mars.  It  used  the  other 
parts  of  the  route  under  the  contracts  with 
the  other  conipanies,  and  it  is  found  that 
from  some  time  prior  to  October  1,  1900,  ap- 
pellant U!*ed  the  tracks  of  such  other  com- 
panies to  **forni  a  continuous  route  for  the 
operation  of  its  mail  trains,  made  up  of  its 
own  rolling  stock,  and  controlled  and  oper- 
ated by  its  *own  servants,  between  [182 
Minneapolis  and  Sioux  City,  except  that 
within  the  last-named  city  it  did  not  use 
the  station  of  the  Illinois  Central  Company, 
but  had  a  station  of  its  own."  It  is  also 
found  that  ap]>ellant  operated  its  trains 
over  the  tracks  of  the  Great  Northern 
Company  under  a  contract  in  writing 
with  the  predecessor  of  the  latter  com- 
pany, the  St.  Paul.  Minneapolis.  &  Manitoba 
flailwav  Companv,  and  opt»rate»i  its  trains 
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over  tlic  Illinois  Central  Company  urrler 
a  contract  with  the  predcceflsor  of  that  com- 
pany, the  Iowa  Falls  &  Sioux  City  Rail- 
road Company.  By  the  first  contract,  ap- 
183]  pellant  is  given  "the  *right  and 
privilc<rc  to  run  such  of  its  locomotives,  en- 
gines, ears,  and  trains,  handled  by  its  own 
empK>yoe8,  as  shall  be  reasonaby  neccs- 
parv  for  the  einciont  and  full  transaction 
of  its  business  to  and  from  the  citv  of  Min- 

* 

neapolis,  and  all  points  on  the  second  party's 
road,  east  of  St.  Paul,  over  the  main  track 
of  the  first  party,  as  now  constructed."  It 
was  provitlod  that  the  amount  of  the  month- 
ly rental  should  be  a  sum  of  money  equal  to 
one  twelfth  part  of  the  annual  interest  at 
the  rate  of  Vt\  per  cent  per  annum  on  one 
half  the  value  of  the  property  of  the  first 
party,  which  the  second  party  is  entitled  to 
use  under  the  contract.  And  in  addition, 
such  proportion  of  cost  of  maintaining  and 
repairing  the  properties,  '*as  the  number  of 
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wheels  per  mile"  appellant  should  "run  over 
the  said  property  or  any  part  thereof,  bears 
to  the  whole  number  of  wheels  per  mile  run 
over  the  same."  It  was  provided  that  the 
earnings  of  all  local  business  done  by  appel- 
lant over  the  railroad  should  belong  to  the 
party  of  the  first  part,  but  the  appellant 
was  not  obliged  to  do  such  business.  The 
contract  was  to  continue  twentv-five  vears. 
The  ciintraot  of  the  apiwllanl  with  the  Iowa 
Falls  &  Sioux  City  Railway  Company  may 
l)e  said,  as  far  as  the  question  in  the  case 
is  concerned,  to  be  substantially  the  same. 
Its  provision  as  to  the  use  of  tracks  is  more 
comprehensive.  It  permits  also  appellant  to 
do  local  business,  60  per  cv^nt  of  the  gross 
receipts  of  which,  however,  are  to  be  paid  to 
the  Iowa  Falls  Company.  There  is  a  pro- 
vision for  maintenance  and  repairs,  based  on 
car  mileage.  The  rental  stipulated  is  $450 
per  mile  for  the  use  of  each  mile  of  main 
track. 
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It  Is  found  that  appellant  had  no  part 
in  the  construction  of  the  tracks  of  the  Great 
Northern  Company  or  of  the  Illinois  Cen- 
tral Company,  and  received  no  benefit  on 
account  of  their  construction  by  grants  t>f 
land  or  otherwise;  that  ever  since  the 
construction  of  the  tracks  the  respective 
companies  owning  them  have  operated  trains 
and  transported  United  States  mails  over 
them,  and  that  the  use  of  the  tracks  by 
those  companies  does  not  appear  to  have 
184]  been  limited  by  appellant  *using 
them ;  that  the  tracks  of  the  Great  Northern 
Company  between  University  Switch  and  St. 
Paul  are  a  portion  of  postal  route  No.  141,- 
004  between  St.  Paul  and  Fargo,  North 
Dakota,  and  those  belonging  to  the  Illinois 
Central  between  Le  Mars  and  Sioux  City  arc 
a  portion  of  postal  route  No.  143,021  be- 
tween Dubuque  and  Sioux  City,  Iowa.  That 
prior  to  October  1,  1900,  the  Postmaster 
General  designated  the  line  of  railroad  be- 
tween Minneapolis  and  Sioux  City  as  postal 
route  No.  141,025,  and  has  maintained  it 
ever  since,  and  that  between  that  date  and 
September  30,  1906,  appellant  has  carried 
mails  over  such  route,  but  the  Postmaster 
General  has  allowed  for  the  whole  of 
the  route  only  80  per  cent  of  the  com- 
pensation allowed  and  fixed  by  law  for  simi- 
lar service  for  non-land-granted  roads.  A 
table  of  reductions  is  given,  showing  the  de- 
ductions for  the  periods  mentioned,  amount- 
ing in  all  to  $33,301.17. 

The  contentions  of  the  parties  are  fore- 
shadowed by  the  facts  which  we  have  recited. 
It  may  be  conceded,  appellant  says,  that  the 
grants  of  land  to  the  companies  to  which 
thoy  were  made  "completed  contracts  between 
them  and  the  United  States,"  and  it  may  be 
further  conceded,  it  is  said,  "that  by  these 
contracts  privity  was  established  between 
the  United  States  and  these  various  railroad 
companies."  But  succession  to  the  obliga- 
tion of  the  contract  is  denied  because  appel- 
lant "has  not  succeeded  to  tlie  title  or  any 
part  of  the  title  of  these  resj>ective  roads, 
nor  has  it  in  any  way,  directly  or  indirectly, 
received  any  benefit  from  the  respective 
grants,  or  done  any  other  thing  which  cre- 
ates privity  of  contract  between  it  and  the 
United  States,  or  which  makes  it,  in  the 
language  of  the  13th  section  of  the  act  of 
1870,  a  railroad  company  'whose  railroad 
was  eonstnieted  in  whole  or  in  part  by  a 
grant  of  land,* "  etc. 

This  distinction  is  earnestly  insisted  on 
and  is  made  the  foundation  of  the  argument 
of  the  appellant.  It  makes  irrelevant,  it  is 
urged,  tlie  consideration  of  the  oblii^ations 
of  the  other  companies,  and  by  overlooking 
185]  it  the  court  of  •claims  fell  into 
error  in  Astoria  &  C.  River  K.  Co.  v. 
United  States,  supra,  and  continued  the 
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error  in  its  judgment  in  the  case  at 
bar.  But  did  the  court  of  claims  over- 
look it?  It  was  urged  in  Astoria  & 
C.  River  R.  Co.  t.  United  States,  as  it  is 
urged  in  this,  to  justify  the  distinction  that 
the  '^owning  and  aided  companies,"  to  adopt 
counsers  designation,  are  and  always  have 
been  "ready  to  perform  all  the  service  due 
them  under  the  terms  of  their  contract  with 
the  United  States,"  and  it  seems  to  us  that 
the  court  of  claims  did  not  misunderstand  or 
overlook  the  contention.  A  court  does  not 
overlook  a  contention  because  it  rests  its 
decision  upon  a  proposition  which,  if  true, 
the  contention  is  not  true.  To  bring  for- 
ward a  proposition  upon  which  the  question 
to  be  proved  depends  answers  necessarily  op- 
posing propositions.  And  this  is  what  the 
court  of  claims  did.  It  decided  that  the 
power  reserved  to  Congress  was  over  the 
property,  not  alone  over  the  companies  who 
owned  it,  and  extended  to  every  use  of  it, 
whether  by  the  owning  companies  or  any  com- 
pany who  received  a  right  from  them.  That 
proposition,  if  true,  necessarily  determined 
the  judgment  against  the  Astoria  &  Colum- 
bia River  Railway  Company  in  the  cited 
case.  It  is  opposed  to  the  proposition  de- 
cided in  that  case  by  the  circuit  court  of  the 
United  States  for  the  district  of  Oregon,  and 
which  is  relied  upon  by  appellant  in  this 
case.  That  case  was  brought  by  the  Unit- 
ed States  to  enjoin  the  Astoria  &  Columbia 
River  Railway  Company  for  charging  for 
the  transportation  of  army  supplies  from 
Portland,  carried  by  that  company  over  the 
tracks  of  the  Northern  Pacific  Railroad 
Company,  which  it  used  under  a  contract 
with  the  latter  company.  The  suit  was  based 
on  the  fact  that  the  Northern  Pacific  was 
a  land-aided  road.  The  injunction  was  re- 
fused. The  court  sustained  the  contention 
which  was  made  (and  which  was  repeated  in 
the  court  of  claims  and  is  repeated  here), 
that  the  power  reserved  to  Congress  attached 
in  effect  to  the  company,  not  to  the  property. 
The  circuit  court  said:  '*Thc  defendant's 
use  of  the  Northern  Pacific  Railroad  track 
*bot\veen  Portland  and  Goblc  does  [186 
not  affect  the  transportation  due  from 
the  latter  company  to  the  plaintiff.  It 
is  still  open  to  the  latter  to  have  its 
freight  carried  over  every  part  of  the 
railroad  of  the  land-grant  company  at 
50  per  cent  of  the  regular  rate.  This 
is  the  extent  of  its  right.  And  this 
right,  as  already  appears,  has  not  bc-en  af- 
fected by  the  use  of  a  part  of  that  com- 
pany's track  by  the  defendant  company.  It 
is  a  matter  of  no  consequence  to  the  plaintiff 
[Ignited  States]  how  many  railroads  use 
this  particular  track  of  the  Northern  Pa- 
cific Company,  nor  what  their  traffic  rates 
are,  so  long  as  the  latter  company  continues 
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to  a/Tord  all  the  facilities  for  transportation 
over  every  part  of  its  road  required  by  the 
plaintiff."     131  Fed.  1006. 

The  order  denying  application  for  injunc- 
tion was  pleaded  in  the  court  of  claims,  as 
it  appears  from  the  opinion  of  the  court,  as 
res  judicata  of  the  "subject-matter"  there 
involved,  and  therefore  the  full  breadth  of 
the  contentions  of  the  railroad  company  in 
the  circuit  court  and  of  the  decision  cf  that 
court  was  considered  by  the  court  of  claims, 
and  all  of  the  elements  of  decision  and  all 
the  distinctions  which  depended  upon  them 
the  court  must  have  taken  into  account  in 
rendering  its  decision. 

VVc  are  brought,  then,  to  the  question 
whether  the  decision  of  the  court  was  right. 
Certain  concossions  are  made  by  appellant  at 
the  outset  of  the  argument.  It  is  conceded 
that  the  acceptance  of  the  land  grants  by 
the  "owned  and  aided  companies"  completed 
a  contract  between  them  and  the  United 
States,  and  that  privity  was  established  be- 
tween them  and  the  United  States.  That  is, 
privity  (we  use  the  word,  as  we  presume  that 
counsel  docs,  in  the  sense  of  party  for  the 
United  Slates,  and  the  companies  are  par- 
ties, not  successors,  to  rights  or  obligations) 
of  contract, — ^a  personal  obligation, — that 
iSy  not  an  obligation  which  attached  to  the 
property  and  covered  every  use  of  it.  This 
is  necessarily  what  appellant  means,  though 
187]  it  is  confused  in  discussion.  'Appellant 
quotes  the  statute  to  show  that  the  obliga- 
tion is  on  the  com  panics ,  not  on  the  roatfs,  as 
follows:  "That  railroad  companies  whose 
railroad  was  constructed  ...  by  grant 
of  land  .  .  .  shall  receive  onlv  oifjlitv 
per  contuin  of  the  compensation  authorize<l 
by  tins  act." 

A\u\  further,  it  points  out,  as  we  have 
Been,  that  it  has  not  succeeded  "to  the  title 
or  any  part  of  the  title"  of  the  roads,  nor 
"directly  or  indirectly  receives  any  benefit 
from  the  respective  grants."  And,  finally, 
it  urges  that  if  appellant  "is  a  mere  licensee, 
owing  no  contractual  duty  as  a  corporate 
individual  to  the  government,  owning  no 
railroad  property  which  is  pledged  to  the 
government  as  security  for  thb  perform- 
ance of  any  duty,  and  operating  its  trains 
on  the  joint  track  in  such  manner  as  to  in- 
terfere in  no  wise  with  its  licensor  in  the 
transaction  of  its  business  and  the  perform- 
ance of  its  contractual  duty  to  the  govern- 
ment, it  is  dilTicult  to  understand  how  ap- 
pellant can  be  held  to  fall  within  the  terms 
of  the  13th  section  of  the  act  of  1876,  or 
why  it  does  not  stand  upon  the  same  foot- 
ing as  any  other  company  without  privity 
with  the  United  States." 

This  is  stating  by  periphrase  the  simple 
proposition  that  there  is  a  contract  only  be- 
tween  the  United  States  and  each  of  the 
724 


aided  companies,  in  which  such  company 
"has  bound  itself"  [we  quote  from  appel- 
lant's brief]  "to  operate  trains  for  the 
transportation  of  the  government  business." 
And  "whenever,"  appellant  says,  "one  of 
these  companies  shall  fail  to  perform  its 
duty,  whatever  relief  the  United  States  may 
be  entitled  to  must  be  sought  by  appropriate 
proceedings  directed  against  the  delinquent 
company."  Appellant  joins  to  this  as  a  con- 
cession that  the  "railroad  property"  of  an 
aided  company  "is  pledged  to  secure  the  per- 
formance" of  its  obligation.  In  what  way  is 
not  pointed  out,  or  how  the  security  can  be 
availed  of. 

The  opposite  contention  to  that  of  appel- 
lant is,  therefore,  wliat  it  was  decided  to  be 
by  the  court  of  claims, — that  the  obligation 
is  upon  the  property  of  an  aided  company, 
and  'attaches  to  all  of  the  uses  of  [188 
the  property,  whether  by  the  "owned  and 
aided  companies"  or  any  other  company.  We 
concur  with  the  decision  of  the  court  of 
claims,  and  we  think  further  discussion  is 
not  necessary,  except  to  notice  some  of  the 
reasons  urged  against  the  decision. 

We  have  noticed  and  conunented  on  one 
concession  of  appellant.  Another  is  made, 
which  we  quote  with  its  qualifications,  as  fol- 
lows: "We  do  not  contend  that  a  land-aid- 
ed road  can  be  sold,  either  in  whole  or  in 
part,  so  as  to  avoid  its  obligations  to  the 
government.  To  this  extent  we  concede  that 
the  obligation  runs  with  the  railroad  aided 
by  land  grant,  but  the  act  does  not  say  that 
companies  permitted  simply  to  run  trains 
on  the  road  shall  suffer  reductions.  Thev 
receive  no  aid  from  the  grant,  and  are  nei- 
ther within  the  terms  or  the  reason  of  the 
statute."  Of  course,  the  statute  u:H  not 
deal  with  other  companies  or  with  deduc- 
tions. It  would  be  very  strange  if  it  ha*!. 
It  either  imposed  a  service  on  the  companies 
or  on  the  road  as  well.  If  on  the  companies 
alone,  tlierc  would  necessarily  be  exclusion 
of  all  others.  If  on  the  roads  as  well,  it 
would  comprehend  all  that  used  them.  If  a 
difference  in  degree  of  use,  or  a  participation 
in  the  use  by  other  companies  than  the  aid- 
ed ones,  had  been  intended,  it  would  have 
been  expressed.  The  concession  as  to  the 
effect  of  the  sale  or  lease  of  the  road  is  fa- 
tal. As  we  have  already  said,  the  obliga- 
tion is  either  upon  the  aided  companies,  to 
be  enforced  by  remedies  against  them,  or  it 
is  on  the  property  as  well;  and  if  on  the 
property,  necessarily  on  it  by  whatever  com- 
pany or  person  it  is  used. 

It  is  further  contended  in  the  brief  filed 
for  the  Great  Northern  that  the  condition 
of  earning  its  grant  was  the  building  of  a 
single  track,  and  it  or  its  grantors,  it  is 
said,  has  provided  several.  It  has  therefore, 
it  is  further  said,  "a  surplus  of  track  ca- 
ll? V.  S. 
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pacity,  and,  by  contract,  permits  the  Omaha 
[appellant]  and  other  companies  to  run 
their  trains  over  its  tracks."  To  this  it  is 
only  necessary  to  reply  that  the  service  that 
the  government  reserved  was  coextensive 
189]  with  *the  road  as  constituted  under 
the  grant,  and  attached  to  as  many  tracks 
as  should  be  used. 

Again,  it  is  urged  that  if  the  Omaha  com- 
pany had  built  its  own  road,  there  would 
be  no  assertion  of  a  right  to  deduct  from  its 
mail  pay,  and  that  it  is  to  run  over  the 
Great  Northern,  the  latter  not  being  made 
thereby  less  useful  or  efficient,  is  for  its 
purpose  equivalent  to  building  its  own  road. 
An  answer  to  this  is  contained  in  what  we 
have  said.  We  may  add,  however,  that  the 
appellant  no  doubt  considered  the  advan- 
tages and  disadvantages  of  the  alternative 
presented  before  making  its  selection,  but  it 
could  not  have  supposed,  nor  can  we  admit, 
that  it  could  lessen  \  ights  in  property  be- 
cause it  could  acquire  like  property  for  it- 
self. 

Union  P.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.  163  U.  S.  5G4,  41  L.  ed.  2G5,  16  Sup. 
Ct.  Rep.  1173,  and  Lake  Superior  &  M.  R. 
Co.  V.  United  States,  93  U.  S.  442,  23  L.  ed. 
005,  are  cited  as  authorities  against  our 
conclusion.  We  content  ourselves  by  saying 
that  they  have  not  that  effect.  On  United 
States  V.  Astoria  &  C.  R.  Co.  131  Fed.  1006, 
we  have  cominented. 

Judgment  affirmed. 


BOSTON  CH ATVfBER  OF  CO^fAfERCE,  the 
Central  W'harf  &  Wet  Dock  Corporation, 
and  the  Bnstcm  Five  Cents  Savings  Bank, 
Plffs.  in  Err., 

V. 

CITY  OF   BOSTON. 
(See  S.  C.  Reporter's  ed.  189-195.) 

Fminent  domalTi  —  uniting  cstntes  to  In- 
crense  damages  —  due  process  of 
law. 

The  owners  respectively  of  the  fee  of  land 
taken  for  a  public  street  and  of  an  ease- 
ment of  way,  light,  and  air  over  such  lau'l, 
and  the  holder  of  a  mortgnge  on  the  same, 
subject  to  the  easement,  cannot  successfully 
claim  to  have  been  denied  rights  under  U. 
S.  Const.,  14th  Amendment,  because  they 
were  not  permitted  to  pool  their  interests 
and  have  the  damages  assessed  in  a  lump 

Note.  —  As  to  what  constitutes  due  pro- 
cess of  law — see  notes  to  People  v.  O'Brien, 
2  L.R.A.  255;  Kuntz  v.  Sumption,  2  L.R.A. 
655:  Re  Gannon,  5  L.R.A.  359;  Ulman  v. 
Baltimore,  11  L.R.A.  224;  Oilman  v.  Tucker, 
13  L.R.A.  3(H;  Pearson  v.  Yewdall,  24  L. 
ed.  U.  S.  436;  and  Wilson  v.  North  Caro- 
lina, 42  L.  ed.  U.  S.  865. 
54  li.  ed. 


sum,  and  estimated  as  if  the  land  was  the 

sole  property  of  one  owner. 

[For  measure  of  damages  io  eminent  domain. 

see    Damages,    VI.    m,    in    Digest    Sup.    Ct. 
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1910. 

JN  ERROR  to  the  Superior  Court  of  the 
State  of  Massachusetts  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Supreme  Judicial  Court  of  that  state, 
sustaining  the  rulings  of  the  Superior 
Court,  and  ordering  judgment  for  leas  than 
the  amount  claimed  as  damages  in  eminent 
domain  proceedings.     Affirmed. 

See  same  case  below,  in  Supreme  Judicial 
Court,  195  Mass.  338,  81  N.  E.  244. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  A.  Wiliiunis  and 
Cliarles  S.  Hamlin  argued  the  cause  and 
filed  a  brief  for  pluintilTs  in  error: 

The  use  which  the  owner  of  the  land  taken 
is  making  of  the  land  at  the  time  of  the  tak- 
ing is  absolutely  and  wholly  immaterial. 

Mississippi  &  R.  River  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  25  L.  ed.  206 ;  Maynard 
V.  Northampton,  157  Mass.  219,  31  N.  E. 
1062;  Eastern  R.  Co.  v.  Boston  &  M.  R.  Co. 
Ill  Mass.  132,  15  Am.  Rep.  13;  Providence 
&  W.  R.  Co.  V.  Worcester,  155  Mass.  35,  29 
N.  E.  50;  Conness  v.  Com.  184  Mass.  541,  69 
N.  £.  341 ;  Kales  v.  Easthampton,  162  Mass. 
422,  38  N.  E.  1129. 

Where  one  man  owned  a  life  estate  and 
the  otlier  man  owned  the  remainder  in  fee, 
subject  to  the  life  estate,  neither,  without 
co-operation  of  the  other,  could  convey  a 
clear  title  to  the  whole  estate;  yet  both  su- 
ing together  could  recover  the  full  value  of 
the  fee. 

Edmands  v.  Boston,  108  Mass.  535. 

If  what  is  taken  is  practically  coextensive 
with  the  fee,  and  if  the  taking  deprives  the 
owner  of  the  beneficial  interest  in  the  land, 
then  it  makes  no  difference  in  the  quantum 
of  the  diiniagc  which  he  has  sustained, 
whether  the  taking  be  a  taking  of  an  ease- 
ment or  a  taking  of  the  fee. 

Lawrence  v.  Boston,  119  Mass.  126;  Ed- 
mands V.  Boston,  supra ;  Chase  v.  Worcester^ 
108  Mass.  67;  Parks  v.  Boston,  15  Pick.  198; 
Pitkin  V.  Springfield,  112  Mass.  509;  New- 
England  Teleph.  &  Teleg.  Co.  v.  Boston  Ter- 
minal Co.  182  Mass.  397,  65  N.  E.  835;  Sear» 
V.  Crocker,  184  ^fass.  586,  100  Am.  St.  Repw. 
577,  69  N.  E.  327. 

The  owners  of  different  estates  or  interests- 
in  the  land  taken  together  constitute  the- 
owners  of  the  land ;  they  are  entitled  to  re- 
cover full  damages,  which  are  to  be  appor- 
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tioned  betwMD  them  accordibg  to  Uieir  in- 
teresta. 

Re  Eleventh  Ave.  81  N.  Y.  436;  Re  Board 
of  Street  Opening,  27  App.  Div.  265,  50  N. 
Y.  Supp.  621 1  Winthrop  <r.  Welling,  2  App. 
Div.  229,  37  N.  Y.  Supp.  7ZB;  Re  Canal 
Place,  lie  App.  Div.  458,  101  N.  Y.  Supp. 
307,  101  N.  Y.  52S,  64  N.  £.  1109;  Re  Je- 
rome Ave.  120  App.  Diy.  207,  105  N.  Y. 
8upp.  310. 


Damages,  nhen  property  ii  taken,  are  to 
be  a>KB«ed  aa  of  the  time  of  the  taking. 

Parke  v.  Boston,  16  Pick.  lOS;  Cobb  v. 
Boston.  100  Mass.  438;  Pitkin  v.  Springfleld, 
112  Mass.  S09;  Burt  v.  Merchants'  Ins.  Co. 
115  Kfass.  J ;  Eaten  v.  Boston  Elcv.  R.  Co. 
1S7  MaHB.  328,  72  N.  E.  1017. 

Tlie  construction  of  the  statute  hy  the 
high(>st  court  of  the  state  of  MasxacliilBetts 
gave  the  plaintifTs  in  error  just  compensa- 
tion, measured  b;  the  loss  caused  them.  The 
decision  of  the  court  entittcil  them  to  receive 
the  value  of  what  they  have  been  deprived. 
To  have  awarded  more  wouhl  have  been  un- 
just to  the  public.  At  the  time  of  the  tak- 
ing of  the  easement  of  public  travel,  tlie  land 
takpn  was  already  subject  to  riglits  of  way 
and  to  rights  of  light  and  air  not  only  to 
the  c<'ntral  wharf  and  wet  dock  corporation, 
but  to  its  assigns;  and  the  owner  of  the 
land  no  taken  may  be  limited  in  bis  recovery 
to  nominal  damages. 

nnrllott  T.  Ran^r.  67  Me.  4fil1:  Walker  v. 
Manchester,  58  N.  H.  43S;  Wilkins  v.  Man- 
chester, 74  y.  H.  275.67  Atl.  500:  Re  Ethel 
etrcpt,  3  Misc.  403,  24  N.  Y.  Supp.  080; 
nip«ii  V,  StevnPr.  135  N.  V.  34),  17  L.R.A. 
640,  32  N.  E.  0:  Re  Adams.  141  N.  Y.  207, 
36  N.  E.  318;  People  ex  rel,  Washburn  v. 
Gloi-ersville,  128  App.  Div.  40,  112  N.  Y. 
Biipp.  .387;  Gamble  v.  Philadelphia,  102  Pa. 
413,  20  Atl.  730;  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  166  V.  S.  226,  41  L.  ed.  070,  17 
Sup.  Ct.  Rep.  681. 

Servitudes  which  diminish  the  value  of 
land  are  a  legitimate  ground  for  a  reduction 
of  damages. 

Tobey  V.  Taunton,  110  Maaa.  411 ;  Crowcll 
T.  Beverly,  134  Mass.  BB;  See  also  Allen  v. 
Boston,  137  Mass.  31»;  New  England 
Teleph.  ft  Teleg.  Co.  t.  Boston  Terminal  Co. 
182  Mass.  400,  66  N.  E.  835. 
1«S]  *Mr.  Justice  Uolmos  delivered  the 
opinion  of  the  court: 

This  is  a  petition  for  the  assessment  of 
damages  caused  bv  the  laying  out  of  a  pub- 
lic street  over  2,i!55  square  fei't  nf  land  nt 
the  apex  of  a  triangle  between  India  street 
and  Central  Wharf  -.treet.  in  H-sti.n.  the 
latter  being  a  private  way  between  Milk 
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street  and  Atlantie  avenue,  laid  out  by  the 
same  order,  aa  part  of  the  some  streeL  Tb* 
chamber  of  commerce  had  a  building  at  the 
luue  of  the  triangle,  and  owned  the  fee  of 
the  land  taken.  The  Central  Wharf  ft  Wet 
Dock  Corporation,  which  owned  otlter  land 
abutting  on  the  new  street,  had  an  ease- 
ment of  way,  light,  and  air  over  the  land 
in  question,  and  the  Boston  Five  Cents  Sav- 
ings Bank  held  a  mortgage  on  the  same, 
subject  to  tlie  easement.  These  three  were  tba 
only  parties  having  any  interests  in  the  land. 
They  liled  an  af;reement  in  the  case  tliat  tba 
damages  might  be  aslle1^ted  in  a  lump  sum, 
the  city  of  Boston  refusing  to  assent,  and 
they  contended  that  it  was  their  right,  aa 
matter  of  law,  under  the  MasEuichusetts 
statute.  Rev.  Laws  cliap.  48,  ^§  20-22,  and 
the  14th  AmeTidment,  to  recover  the  full 
value  of  the  laud  taken,  considered  as  an 
unrestricted  tec.  The  city,  on  the  other 
hand,  olfcred  to  show  that  the  restriction  be> 
ing  of  great  value  to  the  Central  Wharf  ft 
Wet  Dock  Corporation,  the  damage  to  the 
market  value  of  the  estate  of  the  ehamber 
of  commerce  waa  little  or  nothing,  and  con- 
tended that  the  damages  must  be  aaseaaed 
according  to  the  condition  of  the  title  at 
tlie  date  of  the  order  laying  out  the  street 
It  contended  that  the  jury  could  consider  the 
improbability  of  the  easement  being  released, 
OS  it  might  agcct  the  mind  of  a  poHsidle 
purchaser  of  the  servient  estato,  and  that 
the  dominant  owner  could  recover  nothing, 
aa  it  lost  nothing  by  the  superpoaidon  of  a 
pulilic  casement  upon  its  own.  The  p.irtiea 
agreed  that  if  the  petitioners  were  ri;;ht,  tin 
damages  should  be  assesised  at  $00,000,  with- 
out interest:  but,  if  the  city  was  right,  they 
should  be  <5,000.  The  jud)>e  before  whom 
the  case  was  tried  ruled  in  favor  of  the 
city,  and  this  ruling  was  sustainwl  by  the 
su]iremc  'judicial  court,  upon  report.  [1B4 
IDS  Mass.  336,  61  N.  E.  244.  A  judgment 
was  entered  in  the  court  where  the  record 
remained,  and   then   the  case  was   brought 

We  assume  in  favor  of  the  petitioners,  th« 
plaintigs  in  error,  that  their  only  remedy 
H-as  under  the  statute;  and  we  give  them  the 
benefit  of  the  doubt  in  interpretili};  the  ilfr- 
cision  of  the  court,  so  far  aa  to  take  it  to 
mean  that  the  statutes  of  MaBsachusetla  au- 
thorise the  taking  of  land  held  as  this  wa% 
with  no  other  compensation  than  according 
to  the  principle  laid  down.  In  short,  we  as- 
sume in  their  favor  that  the  constitutional 
question  is  open,  and  that  the  case  properly 
is  not  to  be  dismissed.  But  we  are  of  opin- 
ion that  upon  the  only  possible  question  b** 
fore  us  here  the  decision  was  right. 

Of  course,  we  accept  the  construction  gir- 

en  to  the  Mni"<nchiisclts  statute  by  the  state 

court.     Maiorano  t.  Baltimore  ft  O.  R.  Co. 
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213  U.  S.  268,  272,  53  L.  ed.  792,  795,  29 
Sup.  Ct.  Rep.  424.  The  only  question  to  be 
considered  is  whether,  when  a  man's  land 
is  taken,  he  is  entitled,  by  the  14th  Amend- 
ment, to  recover  more  than  the  value  of  it 
as  it  stood  at  the  time.  For  it  is  to  be  ob- 
served that  the  petitioners  did  not  merely 
contend  that  they  were  entitled  to  have  the 
jury  consider  the  chance  of  getting  a  release, 
for  whatever  it  might  add  to  the  market  val- 
ue of  the  land,  as  the  city  merely  contend- 
ed that  the  jury  should  consider  the  chance 
of  not  getting  one.  The  petitioners  contended 
that  they  had  a  right,  as  matter  of  law,  un- 
der the  Constitution,  after  the  taking  was 
complete  and  all  rights  were  fixed,  to  ob- 
tain the  connivance  or  concurrence  of  the 
dominant  owner,  and  by  means  of  that  to  en- 
large a  recovery  that  otherwise  would  be 
limited  to  a  relatively  small  sura.  It  might 
be  perfectly  clear  that  the  dominant  owner 
never  would  have  released  short  of  a  pur- 
chase of  the  dominant  estate, — in  other 
words,  that  the  servitude  must  have  been 
maintained  in  the  interest  of  lands  not  before 
the  court, — but  still,  according  to  the  conten- 
tion, by  a  simple  joinder  of  parties  after  the 
taking,  tlie  city  could  be  made  to  pay  for  a 
loss  of  theoretical  creation,  suffered  by  no 
one  in  fact. 

The  statement  of  the  contention  seems  to 
195 J  us  to  be  enough.  *It  is  true  that 
the  mere  mode  of  occupation  does  not 
necessarily  limit  the  right  of  an  own- 
er's recovery.  Mississippi  &  R.  River 
Boom  Co.  v.  Patterson,  98  U.  S.  403, 
408,  25  L.  ed.  20G,  208 ;  Louisville  &  N.  R.  Co. 
V.  Barber  Asphalt  Pav.  Co.  197  U.  S.  430, 
435,  49  L.  ed.  819,  822,  25  Sup.  Ct.  Rep.  466. 
But  the  Constitution  does  not  require  a  dis- 
regard of  the  mode  of  ownership, — of  the 
state  of  the  title.  It  does  not  require  a  par- 
cel of  land  to  be  valued  as  an  unencumbered 
whole  when  it  is  not  held  as  an  unencum- 
bered whole.  It  merely  requires  that  an 
owner  of  property  taken  should  be  paid  for 
what  is  taken  from  him.  It  deals  with  per- 
sons, not  with  tracts  of  land.  And  the  ques- 
tion is,  What  has  the  owner  lost?  not,  What 
has  the  taker  gained?  We  regard  it  as  en- 
tirely plain  that  the  petitioners  were  not 
entitled,  as  matter  of  law,  to  have  the  dam- 
ages estimated  as  if  the  land  was  the  sole 
property  of  one  owner,  and  therefore  are  not 
entitled  to  $60,000  under  their  agreement. 
See  Bartlctt  v.  Bangor,  67  Me.  460,  468; 
Walker  v.  Manchester,  58  N.  II.  438,  441 ; 
Gamble  7.  Philadelphia,  162  Pa.  413,  29 
Atl.  739;  Re  Adams,  141  N.  Y.  297,  36  N.  E. 
318;  Olean  v.  Steyner,  135  N.  Y.  341,  340, 
17  L.R.A.  640,  32*N.  E.  9;  Crowell  v.  Bev- 
erly, 134  Mass.  98.  There  is  some  subordi- 
nate criticism  under  the  alternative  agree- 
ment, giving  them  only  $5,000.  It  is  no- 
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ticed  that  this  was  conditioned  upon  the 
petitioners  not  being  entitled,  as  just  stated, 
and  upon  the  admissibility  of  the  evi- 
dence offered  by  the  city,  and  upon 
the  substantial  correctness  of  the  re- 
quests for  rulings;  and  it  is  said  that  the 
evidence  was  not  admissible.  It  seems  to 
us  that  the  worst  objection  to  it  was  that 
it  was  offered  to  prove  the  obvious.  But, 
taking  the  agreement  fairly,  we  think  it 
meant  only  to  contrast  broadly  the  position 
cf  the  two  sides,  and  made  the  result  depend 
upon  which  was  right. 
Judgment  affirmed. 


•MISSOURI     PACIFIC     RAILWAY  [1 96 
COMPANY,  Plff.  in  Err., 

V. 

STATE  OF  NEBRASKA.   (No.  127.) 

MISSOURI    PACIFIC    RAILWAY    COM- 
PANY, Plff.  in  Err., 

V. 

STATE  OF  NEBRASKA  EX  REL.  FARM- 
ERS* ELEVATOR  COMPANY  OF 
STRAUSVILLE,  NEBRASlvA.  (No. 
128.) 

(See  S.  C.  Reporter's  ed.  196-208.) 

Constitutional  law  —  due  process  of 
law  —  compulsory  construction  of 
side  track  or  switch. 

The  compulsory  construction  and  main- 
tenance by  a  railway  company,  under  Neh. 
Sess.  Laws  1905,  chap.  105,  §§  1,  6,  at  its 
own  expense,  and  without  a  preliminary 
hearing,  under  penalty  of  a  heavy  fine  for 
refusal,  of  the  side  tracks  or  switches  nec- 
essary to  reach  grain  elevators  whicli  miiy 
be  erected  adjacent  to  the  right  of  way, 
cannot  be  justified  as  an  exercise  of  the 
police  power,  but  such  statute  takes  the 
property  of  the  railway  company  without 
due  process  of  law,  even  if  construed  as 
operating  only  when  the  demand  for  such 
facilities  is  reasonable. 
[For  other  cases,  see  ronstltntlonal  Law,  458- 

466.  in  Digest  Sup.  Ct.  1908.] 

[Nos.   127,  128.] 

Argued  March  7,   1910.     Decided  April  4, 

1910. 

Note.  —  On  the  duties  and  liabilities  of 
carriers  as  to  furnishing  facilities  for 
transportation — see  note  to  Harp  v.  Choc- 
taw, O.  &  G.  R.  Co.  61  C.  C.  A.  414. 

As  to  what  constitutes  due  process  of  law 
— see  notes  to  People  v.  O'Brien,  2  L.R.A. 
255;  Kuntz  v.  Sumption,  2  L.R.A.  655;  Re 
Gannon,  5  L.R.A.  359;  Ulman  v.  Baltimore, 
11  L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  8. 
436;  and  Wilson  y.  North  Carolina,  42  L. 

ed.  U.  S.  865. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Cass  County,  in  that  state,  im- 
posing a  fine  on  a  railway  company  for  its 
refusal  to  construct  and  maintain,  at  its 
own  expense,  the  side  track  or  switch  ncc- 
euary  to  reach  a  grain  elevator  erected  ad- 
jacent to  its  right  of  way.  Reversed.  Also 
IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Richardson  County,  in  that  state, 
granting  a  mandamus  compelling  a  railway 
company  to  construct  such  switch  or  side 
track.    Reversed. 

See  same  case  bolow,  No.  127,  81  Neb.  15, 
115  N.  W.  614;  No.  128,  81  Neb.  174,  115 
N.  W.  757. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ballc  P.  Waggoner  argued  the 
cause,  and,  with  Mr.  James  W.  Orr,  filed  a 
brief  for  plaintiff  in  error: 

The  railway  company  is  deprived  of  the 
use  of  its  property,  and  in  effect  the  proper- 
ty itself,  without  any  judicial  investigation, 
or  any  kind  of  investigation  as  to  the  rea- 
sonableness of  or  necessity  for  such  appro- 
priation.   This  is  not  due  process  of  law. 

Chicago,  M.  &,  St.  P.  R.  Co.  v.  Minne- 
sota, 1.34  U.  S.  418,  33  L.  ed.  070,  3  Inters. 
Com.  Rep.  200,  10  Sup.  (  t.  Rep.  4(i2,  702; 
Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &  St. 
P.  R.  Co.  175  U.  S.  90,  44  L  el.  88,  20  Sup. 
Ct.  Rep.  33;  Ex  parte  Vouiig,  200  U.  S.  148, 
52  L.  cd.  724,  13  L.U.A.(N.S.)  932,  28  Sup. 
Ct.  Rep.  441,  14  A.  &  E.  Ann.  Cas.  704;  Mis- 
souri P.  R.  Co.  V.  XohraHka.  104  l*.  S.  403; 
41  L.  cd.  489,  17  Sup.  Ct.  Rep.  130. 

The  railroad  company  is  not  a  common 
carrier  as  to  ])rivate  sidings  or  spur  tracks, 
and  the  state  has  no  power  to  force  a  rail- 
road eonipaiiy  to  deliver  its  cars  thereon. 

Alann  v.  Pere  Marquette  R.  Co.  135  Mich. 
210,  97  N.  W.  721;  Jones  v.  Newport  News 
&  ^i.  Valley  Co.  13  C.  C.  A.  05,  31  U.  S. 
App.  92,  05  Fed.  730;  Mercantile  Trust  Co. 
V.  Columbus,  S.  &  H.  R.  Co.  90  Fed.  148; 
McNeill  V.  Southern  R.  Co.  202  U.  S.  543, 
50  L.  ed.  1142,  26  Sup.  (  t.  Rep.  722;  I^.uis- 
ville  &  N.  R.  Co.  v.  Central  Stock  Yards  Co. 
212  U.  S.  132,  53  L.  ed.  441,  29  Sup.  Ct. 
Rep.  246. 

The  provision  of  the  state  Constitution 
which  says  "the  property  of  no  person  shall 
be  takrn  or  damaged  for  public  use  without 
just  compensation  therefor"  means  precisely 
what  it  says.  In  no  event  can  it  be  taken 
except  for  public  use,  nor  can  it  be  damaged 
except  for  a  public  use,  nor  can  it  be  either 
taken  or  damaged  for  even  a  public  use 
without  just  coin])ensation. 

Chicago,  K.  &  N.  R.  Co.  v.  Hazels,  26  Neb. 
364,  42  N.  W.  93;  Gottschalk  v.  Chicago,  B. 
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&  Q.  R,  Co.  14  Neb.  559,  16  N.  W.  475,  17  N. 
W.  120. 

The  taking  of  private  property  does  not 
necessarily  mean  the  taking  of  real  estate, 
but  provisions  of  the  various  constitutions 
and  acts  of  legislature  and  Congress  apply 
as  well  to  the  taking  of  personal  property 
as  of  real  property;  and  where,  as  in  the 
case  at  bar,  the  railway  company  is  not  only 
required  to  part  with  the  possession  of  cer- 
tain  portions  of  its  real  estate,  but  also  with 
its  money,  for  the  purpose  of  constructing 
and  operating  a  railroad  on  that  real  estate, 
the  taking  of  the  money  is  as  much  inhibited 
by  the  Constitution  as  would  be  the  physical 
taking  of  a  portion  of  its  right  of  way  or  its 
real  estate. 

Wclton  V.  Dickson,  38  Neb.  767,  22  L.RJL 
496,  41  Am.  St  Rep.  771,  57  N.  W.  559; 
Chicago,  B.  A,  Q.  R.  Co.  ▼.  SUte,  50  Neb. 
399,  69  N.  W.  955. 

Taking  property  for  public  use  is  where 
the  land  or  other  property  of  an  individual 
is  taken  from  him  for  the  use  of  the  govern- 
ment or  public,  and  where,  if  the  property 
were  not  paid  for,  the  burden  would  fall 
chiefly  upon  the  person  whose  property  is 
taken,  and  not  upon  the  general  public;  in 
such  case,  payment  must  be  made  to  prevent 
in(H|uality. 

^lichigan  C.  R.  Co.  v.  Collector  (Michigan 
C.  R.  Co.  V.  Slack)  100  U.  S.  695,  25  L.  ed. 
047. 

When  Congress,  under  its  power  to  regu- 
late coninierce,  condemns  and  appropriates 
a  lock  and  dam  belonging  to  a  navigation 
company  on  a  navigable  river,  its  action 
does  not  destroy  the  state  franchise,  and 
just  compensation  requires  payment  for  the 
franchise  to  take  tolls  as  well  as  for  the 
value  of  the  tangible  property. 

Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  324,  37  L.  ed.  467,  13  Sup.  Ct. 
Rep.  622. 

It  is  beyond  the  authority  of  Congress  to 
deprive  anyone  of  rights  or  property  with- 
out providing  compensation;  and  a  telegraph 
company  has  no  right  to  establish  a  line  up- 
on the  right  of  way  of  a  railroad  without 
making  compensation  therefor  in  accordance 
with  law. 

Atlantic  ft  P.  Teleg.  Co.  v.  Chicago,  R.  L 
&  P.  R.  Co.  6  Bias.  158,  Fed.  Cas.  No.  632. 

A  judgment  of  a  state  court,  even  if  it  be 
auth()riz(>d  by  statute,  whereby  private  prop- 
erty is  taken  for  the  state  or  under  its  di- 
rection for  public  use,  without  compensa- 
tion made  or  secured  to  the  owner,  is,  upon 
principle  and  authority,  wanting  in  the  due 
process  of  law  required  by  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States. 

Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200  U. 
S.  693,  60  Lu  cd.  609,  26  Sup.  Ct  Rep.  341, 
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4  A.  &  E.  Ann.  Gas.  1175;  Louisville  &  N. 
R.  Co.  V.  .Central  Stock  Yards  Co.  supra. 

Railroads  are  the  private  property  of  their 
owners;  while,  from  the  public  character  of 
the  work  in  which  they  are  engaged,  the 
public  has  the  power  to  prescribe  rules  for 
securing  faithful  and  efficient  service,  and 
equality  between  shippers  and  communities, 
yet  in  no  proper  sense  is  the  public  a  gener- 
al manager. 

Interstate  Commerce  Commission  v.  Chi- 
cago G.  W.  R.  Co.  209  U.  S.  118,  52  L.  ed. 
712,28  Sup.  Ct.  Rep.  493. 

The  right  of  ownership  of  railroad  prop- 
erty, like  other  property  rights,  finds  pro- 
tection in  constitutional  guaranties. 

Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  20,  51  L. 
ed.  942,  27  Sup.  Ct.  Rep.  685,  11  A.  &  E. 
Ann.  Gas.  398. 

The  power  to  regulate  is  not  the  power  to 
destroy,  and  limitation  is  not  the  equiva- 
lent of  confiscation. 

Reagan  v.  Farmers*  Loan  ft  T.  Go.  154  U. 
S.  399,  38  L.  ed.  1024,  4  Inters.  Com.  Rep. 
560,  14  Sup.  Ct.  Rep.  1047;  Railroad  Com- 
mission Cases,  116  U.  S.  331,  29  L.  ed.  644, 
6  Sup.  Ct.  Rep.  334,  388,  1191. 

A  rnilroad  corporation  is  not  obliged,  and 
cannot  even  be  compelled  by  statute,  against 
its  will,  to  permit  private  persons  or  part- 
nerships to  erect  and  maintain  elevators, 
warehouses,  or  similar  structures,  for  their 
own  benefit,  upon  the  land  of  the  railroad 
company. 

Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &  St. 
P.  R.  Co.  175  U.  S.  91,  44  L.  ed.  84,  20  Sup 
Ct.  Rep.  33;  Missouri  P.  R.  Co.  v.  Xchraska, 
164  U.  S.  403,  41  L.  ed.  489,  17  Sup.  Ct 
Rep.  130. 

A  legislative  act  which  takes,  or  under 
takes   to  authorize  the  taking  of,   private 
property  for  a  private  object,  either  by  taxa 
tion,  or  by  the  exercise  of  the  power  of  emi 
nent  domain,  or  by  any  other  means,  is  not 
a  law,  but  an  arbitrary  decree,  whereby  the 
property  of  one  citizen  may  be  transferred  to 
another. 

Dodge  V.  Mission  Twp.  54  L.R.A.  242,  46 
C.  C.  A.  661,  107  Fed.  827. 

Every  statute  which  takes  property  from 
one  person  and  confers  it  upon  another, 
without  compensation,  is  unconstitutional 
and  void. 

Citizens*  Sav.  &  L.  Asso.  v.  Topeka,  20 
Wall.  655,  22  L.  ed.  455. 

The  effect  of  the  guaranty  of  due  process 
of  law  and  of  the  equal  protection  of  the 
laws  is  to  prevent  the  state  from  exercising, 
by  any  of  its  departments,  arbitrary  and  ca- 
pricious power  over  persons  or  property. 

McKinster    v.    Sager,   163  Ind.   671,    68 
L.R.A.  273,  106  Am.  St.  Rep.  268,  72  N.  £. 
854. 
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The  assertion  of  a  right  on  the  part  of 
the  legislature  to  take  the  property  of  one 
citizen  and  transfer  it  to  another,' even  for 
a  full  compensation,  where  the  public  in- 
terest is  not  promoted  thereby,  is  claiming- 
a  despotic  power,  and  one  inconsistent  with 
every  just  principle  and  fundamental  max- 
im of  a  free  government. 

Re  Eureka  Basin  Warehouse  &,  Mfg.  Go.  9G 
N.  Y.  48 ;  Wiedenfeld  v.  Sugar  Run  R.  Co.  4a 
Fed.  618;  Gay  lord  v.  Sanitary  Dist.  204 
111.  576,  63  L.R.A.  582,  98  Am.  St.  Rep.  235, 
08  N.  E.  522;  Jordan  v.  Woodward,  40  Mc. 
317. 

Not  only  must  the  purpose  for  which  the 
land  is  taken  be  one  in  which  the  public  has 
an  interest,  but  the  state  must  have  a  voice 
in  the  manner  in  which  the  public  may  avail 
itself  of  that  use. 

Board  of  Health  v.  Van  Hoeaen,  87  Mich. 
533,  14  L.R.A.  114,  49  N.  W.  804;  Re  Bums, 
155  N.  Y.  23,  49  N.  E.  246;  Wisconsin 
Keeley  Institute  Co.  v.  Milwaukee  County, 

95  Wis.  153,  36  L.R.A.  55,  00  Am.  St.  Rep. 
105,  70  N.  W.  08;  Davidson  v.  New  Orleans, 

96  U.  S.  97-102,  24  L.  ed.  616-618;  Citizens* 
Sav.  &  L.  Asso.  v.  Topeka,  supra. 

Mr.  William  T.  Thompson  argued  the 
cause,  and,  with  Mr.  Grant  G.  Martin, 
filed  a  brief  for  defendant  in  error  in  No. 
127: 

Railroads,  from  the  public  nature  of  the 
business  by  them  carried  on  and  the  inter- 
est which  the  public  have  in  their  operation, 
are  subject,  as  to  their  state  business,  to 
state  regulation. 

Olcott  v.  Fond  du  Lac  County,  16  Wall. 
678,  21  L.  ed.  382;  Cherokee  Nation  y. 
Southern  Kansas  R.  Co.  135  U.  S.  041,  34  L. 
ed.  295,  10  Sup.  Ct.  Rep.  965;  United  States 
V.  Joint  Traffic  Asso.  171  U.  S.  505,  43  L.  ed. 
259,  19  Sup.  Ct.  Rep.  25;  Wisconsin,  M.  ft 
P.  R.  Co.  V.  Jacobson,  179  U.  S.  295,  45  L. 
ed.  198,  21  Sup.  Ct.  Rep.  115;  Chicago,  B. 
&  Q.  R.  Co.  V,  Iowa  (Chicago,  B.  &  Q.  R. 
Co.  V.  Cutts),  94  U.  S.  155,  24  L.  ed.  94; 
Pick  V.  Chicago  &  N.  W.  R.  Co.  94  U.  S.  164, 
24  L.  ed.  97;  Atlantic  Coast  Line  R.  Co.  ▼. 
Florida,  203  U.  S.  250,  51  L.  ed.  174,  27 
Sup.  Gt.  Rep.  108. 

The  police  powers  of  the  state  include 
questions  of  public  welfare  and  convenience 
as  well  as  questions  of  public  health  and 
morals. 

Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499:  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  ed.  77;  Minneapolis  k 
St.  L.  R.  Co.  V.  Herrick,  127  U.  S.  210,  32  L. 
ed.  109,  8  Sup.  Ct.  Rep.  1176. 

A  railroad  company,  as  an  interstate  car- 
rier, may  be  compelled  by  state  authorities 
to  furnish  necessary  facilities  and  conven- 

1%9 


204,  205 


SUPBEMK  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tebm, 


iences  to  accommodate  the  public  within  the 
state,  even  though  it  suffer  loss  thereby. 

Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  26,  51  L. 
ed.  945,  27  Sup.  Ct.  Rep.  585,  11  A.  ft  £. 
Ann.  Cas.  398. 

Messrs.  R.  C.  James  and  Norrfs  Brown 

argued  the  cause,  and,  with  Mr.  C.  Gillespie, 
filed  a  brief  for  defendant  in  error  in  No. 
128: 

The  Nebraska  statute  is  valid  by  what- 
ever test  applied. 

Wisconsin,  M,  &  P.  R.  Co.  v.  Jacobson,  179 
U.  S.  296,  45  L.  ed.  190,  21  Sup.  Ct.  Rep. 
115;  Olcott  V.  Fond  du  Lac  County,  16  WjiII. 
678,  684,  21  L.  ed.  382;  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.  135  U.  S.  641,  34  L. 
ed.  295,  10  Sup.  Ct.  Rep.  905;  United  States 
V.  Joint  Traffic  Asso.  171  U.  S.  505-570,  43 
L.  ed.  259-287,  19  Sup.  Ct.  Rep.  25;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S.  285, 
301,  43  L.  cd.  702,  708,  19  Sup.  Ct.  Rep.  465; 
Oilman  v.  Philadelphia,  3  Wall.  713,  18  L. 
ed.  96;  Pound  v.  Turck,  95  U.  S.  459,  464, 
24  L.  ed.  525,  527;  flseanaba  k  L.  M. 
Transp.  Co.  v.  Chicago,  107  U.  S.  678,  683, 
27  L.  ed.  442,  445,  2  Sup.  Ct.  Rep.  185; 
Cardwell  v.  American  River  Bridjje  Co.  113 
U.  S.  205,  208,  28  L.  ed.  959.  960,  5  Sup. 
Ct.  Rep.  423;  lluse  v.  Glover,  119  U.  S.  543, 
30  L.  ed.  487,  7  Sup.  Ct.  Rep.  313;  West- 
tern  U.  Teleg.  Co.  v.  James,  162  U.  S.  650, 
662,  40  L.  ed.  1105,  1109,  16  Sup.  Ct.  Rep. 
934;  Richmond  &  A.  R.  Co.  v.  R.  A.  Patter- 
son Tobacco  Co.  169  U.  S.  311,  315,  42  L.  ed. 
769,  761,  18  Sup.  Ct.  Rep.  335. 

The  constitutional  provision  against  tak- 
ing property  without  compensation  was  not 
intended  to  deny  the  state  the  proper  exer- 
cise of  its  police  powers. 

Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200 
U.  S.  562,  50  L.  ed.  601,  26  Sup.  Ct.  Rep. 
341,  4  A.  &  £.  Ann.  Cas.  1175. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

These  are  two  suits  arising  under  a  Ne- 
braska statute.  The  first  is  brought  by  the 
state  to  recover  a  fine  of  $500  imposed  by 
the  law  for  failure  to  obey  its  command;  the 
second  is  brought  at  the  relation  of  the  par- 
ty concerned,  to  compel  obedience  to  the 
same  command  by  mandamus.  The  statute 
in  question  provides  that  "every  railroad 
company  or  corporation  operating  a  rail- 
road in  the  state  of  Nebraska  shall  afl'ord 
equal  facilities  to  all  persons  or  associations 
who  desire  to  erect  or  operate,  or  who  are  en- 
gaged in  operating,  grain  elevators,  or  in 
handling  or  shipping  grain  at  or  contiguous 
to  any  station  of  its  road,  and  where  an  ap- 
plication lias  been  made  in  writing  for  a  lo- 
cation or  site  for  the  building  or  construc- 
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tion  of  an  elevator  or  elevators  on  the  rail- 
road right  of  way,  and  the  same  not  having 
been  granted  within  a  limit  of  sixty  days,  the 
said  railroad  company  to  whom  application 
has  been  made  shall  erect,  equip,  and  main- 
tain a  side  track  or  switch  of  suitable  length 
to  approach  as  near  as  4  feet  of  the  outer 
edge  of  their  right  of  way  when  necessary, 
and  in  all  cases  to  approach  as  near  as  neces- 
sary to  approach  an  elevator  that  may  be 
erected  by  the  applicant  or  applicants,  adja- 
cent to  their  right  of  way,  for  the  purpose  of 
loading  grain  into  cars  from  said  elevator, 
and  for  handling  and  shipping  grain  to  all 
persons  or  associations  so  erecting  or  oper- 
ating such  elevators,  or  handling  and  ship- 
ping grain,  without  favoritism  or  discrimi- 
nation in  any  respect  whatever.  Provided, 
however,  that  any  elevator  hereafter  con- 
structed, in  order  to  receive  the  benoftts  of 
this  act,  must  have  a  capacity  *of  not  [205 
less  than  15,000  bushels."  Tlien  follows  a 
section  making  railroads  liable  for  damage:* 
in  case  of  wilful  violation  of  the  act  (which 
contains  other  provisions  beside  the  above), 
and  imposes  the  above-mentioned  fine  for 
each  offense.  Session  Laws  of  1905,  chap. 
105,  §§  1,  6;  2  Cobbey's  Supp.  §  10,007,  p. 
410. 

Under  this  act  the  Manley  Co-operative 
Grain  Association,  a  corporation,  applied  in 
writing  for  a  site  for  an  elevator  on  the 
right  of  way  of  the  plaintiff  in  error,  in 
Manley,  Nebraska,  but  the  application  was 
refused.  Then  notice  was  sent  that  the 
corporation  intended  to  build  near  the  end 
of  a  side  track  at  the  railroad  station  at 
Manley,  and  would  expect  an  extension  of  the 
side  track.  The  railroad  company  replied 
that  it  would  give  no  trackage  privilege.  The 
elevator  was  built  and  a  demand  was  made 
for  a  side  track,  repeating  a  previous  ofl'er 
to  bear  a  fair  share  of  the  expense  of  the 
extension.  This  also  was  refused,  and  there- 
upon the  first-mentioned  suit  was  brought 
for  the  penalty  imposed  by  the  act.  The  oth- 
er suit  is  a  petition  for  mandamus  at  the 
relation  of  the  Farmers*  Elevator  Company 
of  Strausville,  Nebraska,  another  elevator 
corporation,  and  the  facts  are  so  like  the 
foregoing  that  they  do  not  need  special 
statement.  In  both  cases  the  railroad  com- 
pany set  up  that  the  statute  was  an  attempt 
to  regulate  commerce  among  the  states,  and 
also  was  void  under  the  14th  Amendment. 
After  trials,  the  fine  was  imposed  and  the 
peremptory  writ  of  mandamus  was  ordered, 
and  both  judgments  were  affirmed  by  the 
supreme  court  of  the  state.  81  Neb.  16,  174, 
115  N.  W.  614,  757. 

It  will  have  been  noticed  that  there  is  no 
provision  in  the  statute  for  compensation 
to  the  railroad  for  its  outlay  in  building  and 
maintaining  the  side  tracks  required.     In 

ai7  V.  B. 


1909. 


HissouBi  p.  R.  Oo.  Y.  Nkbbaska. 


205-208 


tlio  present  cases,  the  initial  cost  is  said  to 
be  $450  in  one  and  $1,732  in  the  other,  and 
to  require  the  company  to  incur  this  ex- 
pense unquestionably  does  take  its  property, 
wliatever  may  be  the  speculations  as  to  the 
ultimate  return  for  the  outlay.  Woodward 
▼.  Central  Vermont  Ry.  Co.  180  Mass.  599, 
206]  002,  603,  62  N.  E.  1051.  •Moreover,  a 
part  of  the  company's  roadbed  is  appropriat- 
ed mainly  to  a  special  use,  ev^i  if  it  be  sup- 
]>osed  that  the  side  track  would  be  available 
incidentally  for  other  things  than  to  run  cars 
to  and  from  the  elevator.  Now  it  is  true  that 
railroad;  can  be  required  to  fulfil  the  pur- 
poses for  which  they  are  chartered  and  to  do 
what  is  reasonably  necessary  to  serve  the 
public  in  the  way  in  which  they  undertake 
to  serve  it,  without  compensation  for  the 
performance  of  some  part  of  their  duties 
that  docs  not  pay.  Missouri  P.  R.  Co.  v. 
Kansas,  Feb.  21,  1910.  [216  U.  S.  262,  ante 
472,  30  Sup.  Ct.  Rep.  330.]  It  also  is  true 
that  the  states  have  power  to  modify  and 
cut  down  property  rights  to  a  certain  limit- 
ed extent  without  compensation,  for  public 
purposes,  as  a  necessary  incident  of  govern- 
ment,— the  power  commonly  called  the  po- 
lice power.  But  railroads,  after  all,  are 
property  protected  by  the  Constitution,  and 
there  are  constitutional  limits  to  what  can 
be  rof|uircd  of  their  owners  under  either  the 
police  power  or  any  other  ost-ensible  justifi- 
cation for  taking  such  property  away. 

Thus,  it  is  at  least  open  to  question  wheth- 
er a  railroad  company  could  be  required  to 
deliver  cattle  at  another  than  its  own  stock 
yard  at  the  end  of  the  transit,  or  cars  else- 
where than  at  its  own  terminus,  without 
extra  charge,  if  it  furnished  reasonable  ac- 
commodations. Louisville  &  N.  R.  Co.  v. 
Central  Stock  Yards  Co.  212  U.  S.  132,  144, 

53  L.  ed.  441,  446,  29  Sup.  Ct.  Rep.  246; 
Central  Stock  Yards  Co.  v.  Louisville  k  N. 
R.  Co.  192  U.  S.  508,  570,  48  L.  ed.  505,  569, 
24  Sup.  Ct.  Rep.  339 ;  Covington  Stock  Yards 
Co.  V.  Keith,  139  U.  S.  128,  35  L.  ed.  73,  11 
Sup.  Ct.  Rep.  461.  So  far  as  we  see,  a  grain 
elevator  stands  in  no  stronger  position  than 
a  stock  yard.  If,  as  intimated,  the  elevators 
with  wliich  the  Missouri  Pacific  connects 
charge  too  much  and  wrong  the  farmers, 
there  may  be  other  remedies;  but  manifest- 
ly the  apprehension  expressed  by  the  supreme 
court  of  Nebraska,  that  the  company,  un- 
less checked,  will  have  power  to  establish  a 
monopoly,  is  not  to  be  met  merely  by  build- 
ing another  elevator, — the  physical  limits  of 
that  kind  of  competition  are  too  easily 
reached.  But  if  we  assume  that  circum- 
stances mii^ht  make  it  reasonable  to  'Compel 
207]  a  railroad  to  deliver  and  receive  *grain 
elsewhere  than  at  its  own  elevators,  or  those 
that  it  had  made  its  own  by  contract,  the  i 
circumstances  must  be  exceptional  when  it 
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would  be  constitutional  to  throw  the  extra 
charge  of  reduplicating  already  physically 
adequate  accommodations  upon  the  road. 

This  statute  has  no  reference  to  special 
circumstances.  It  is  universal  in  terms. 
If  we  were  to  take  it  literally,  it  makes  the 
demand  of  the  elevator  company  conclusive, 
without  regard  to  special  needs,  and,  possi- 
bly, without  regard  to  place.  It  is  true 
that  in  the  first  of  the  present  cases  the  su- 
preme court  of  Nebraska  discussed  the  cir- 
cumstances, and  expressed  the  opinion  that 
the  demand  was  reasonable,  and  that  build- 
ing the  side  track  would  not  cast  an  undue 
burden  upon  the  road;  and,  in  the  second, 
it  somewhat  less  definitely  indicated  a  sim- 
ilar opinion.  So  it  may  be,  although  it 
hardly  seems  possible,  that  the  sweeping 
words  of  the  statute  would  be  construed  as, 
by  implication,  confining  their  requirements 
to  reasonable  demands.  On  the  face  of  it, 
the  statute  seems  to  require  the  railroad  to 
pay  for  side  tracks,  whether  reasonable  or 
not, — or,  if  another  form  of  expresi^ion  be 
preferred,  to  declare  that  a  demand  for  a 
side  track  to  an  elevator  anywhere  is  rea- 
sonable, and  that  the  railroads  must  pay. 
Clearly,  no  such  obligation  is  incident  to 
their  public  duty,  and  to  impose  it  goes  be- 
yond the  limit  of  the  police  power. 

But  if  the  statute  is  to  be  stretched,  or 
rather  shrunk,  to  such  demands  as  ultimately 
may  be  held  reasonable  by  the  state  court, 
still  it  requires  too  much.  Why  should  the 
railroads  pay  for  what,  after  all,  are  private 
connections?  We  see  no  reason.  And,  more- 
over, even  on  this  strained  constniction, 
they  refrain  from  paying  at  the  peril  of  a 
fine,  if  they  turn  out  wrong  in  their 
guess  that,  in  the  particular  case,  the 
court  will  hold  the  demand  not  author- 
ized by  the  act.  If  the  statute  makes  the 
mere  demand  conclusive,  it  plainly  cannot 
be  upheld.  If  it  requires  a  side  track  only 
when  the  demand  is  reasonable,  then  the 
railroad  ought,  at  least,  to  be  allowed  a 
hearing  in  advance  to  decide  whether  the 
demand  is  within  the  *act.  Some-  [208 
times  when  summary  action  is  necessary, 
the  property  owner's  rights  are  pre- 
served by  leaving  all  questions  open  in 
a  subsequent  suit.  North  American  Cold 
Storage  Co.  v.  Chica<ro,  211  U.  S.  306, 
53  L.  ed.  195,  29  Sup.  Ct.  Rep.  101. 
But  in  such  cases  the  risk  is  thrown 
on  the  destroyer  of  property.  In  this  case, 
there  is  no  emergency,  yet,  at  the  best,  the 
owner  of  the  property,  if  it  has  any  remedy 
at  all,  acts  at  its  risk,  not  merely  of  being 
compelled  to  pay  both  the  expense  of  build- 
ing and  the  costs  of  suit,  but  also  of  incur- 
ring a  fine  of  at  least  $500  for  its  ofTense  in 
awaiting  the  result  of  a  hearins^.  See  Chi- 
cago, M.  &  St.  P.  R.  Co.  ▼.  l^linnesota,  1.^4 
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U.  S.  418,  33  L.  ed.  970,  3  Inters.  Com.  Rep. 
209,  10  Sup.  Ct.  Rep.  402,  702.  An  earlier 
statute  authorizing  tlie  state  board  of  trans- 
portation, after  hearing,  to  require  the  rail- 
road to  permit  the  erection  of  an  elevator 
upon  its  roadbed,  already  has  been  held  bad. 
Missouri  P.  R.  Co.  v.  Nebraska,  104  U.  S. 
403,  41  L.  ed.  489,  17  Sup.  Ct.  Rep.  130.  See 
also  Hartford  F.  Ins.  Co.  v.  Chicago,  M.  k 
St.  P.  R.  Co.  176  U.  S.  91,  99,  44  L.  ed. 
84,  88,  20  Sup.  Ct.  Rep.  33.  We  are  of  opin- 
ion that  this  statute  is  unconstitutional  in 
its  application  to  the  present  cases,  because 
it  does  not  provide  indemnity  for  what  it 
requires.  We  leave  other  questions  on  one 
side,  and  do  not  intend  by  anything  that 
we  have  said  to  prejudice  a  later  amend- 
ment providing  for  a  preliminary  hearing 
and  compensation,  which  is  said  to  have  been 
passed  in  1907.  See  Laws  of  1907,  chap.  89, 
p.  309. 

Judgments  reversed. 

Mr.  Justice  Harlan  and  Mr.  Justice  Mc- 
Kenna  dissent. 


209]  'SOUTHERN  RAILWAY  COAfPANY, 
Ed.  S.  lliirst,  Benj.  Voils,  and  Tom  Cox, 
Plffs.  in  Err., 

T. 

W.  M.  MILLER. 

(See  S.  C.  Reporter's  ed.  209-217.) 

RemoTnl  of  causes  ^  separable  contro- 
versy. 

1.  A  suit  in  which  plaintiff,  in  good  faith, 
has  joined  as  for  a  joint  liability  in  tort  a 
foreign  railway  corporation  and  certain  of 
its  resident  employees  whose  negli«renee 
caused  the  injury  complained  of,  is  not  re- 


movable to  a  Federal  circuit  court  as  pre- 
senting a  separable  controversy  between  the 
plaintiff  and  the  corporate  defendant. 
[For  other  cases,  see  Removal  of  Causes.  188- 
158,  in  Digest  Sop.  Ct.  1908.] 

Removal  of  causes  —  dismissal  by  Fed- 
eral court  —  new  action  In  state  court. 

2.  The  voluntary  dismissal  of  an  action 
which  has  been  removed  from  a  state  court 
to  a  Federal  circuit  court  does  not  preclude 
a  subsequent  suit  on  the  same  cause  of  ac- 
tion in  the  state  court. 

[For  other  cases,  see  Removal  of  Cannes,  X.,. 
in  Digest  Sop.   Ct.   1908.] 

[No.    122.] 

Argued  March  3,   1910.     Decided  April  4^ 

1910. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Georgia  to  review  a  judgment 
which  affirmed  a  judgment  of  the  City  Court 
of  Hall  County,  in  that  state,  in  favor  of 
plaintiff  in  a  suit  in  which  plaintiff  has 
joined,  as  for  a  joint  liability  in  tort,  a 
foreign  railway  corporation  and  certain  of 
its  resident  employees  whose  negligence 
caused  the  injury  complained  of.    Affirmed. 

See  same  case  below,  3  Ga.  App.  410,  59 
S.  E.  1115. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  J.  Strickland  argued  the 
cause,  and,  with  Messrs.  Alfred  P.  Thorn, 
llnmilton  McWhorter,  and  McDaniel,  Als- 
ton, &  Black,  filed  a  brief  for  plaintiffs  in 
error : 

Whether  or  not  a  case  is  made  in  the  state 
court  for  removal  is  a  Federal  question. 

Gordon  v.  Longest,  10  Pet.  97,  10  L.  ed. 
900;  Baltimore  &  O.  R.  Co.  v.  Koontz,  104 
U.  S.  5,  20  L.  e<l.  043;  Goldey  v.  Morning 
News,  150  U.  S.  523,  39  U  ed.  519,  15  Sup. 


Note. — As  to  removal  of  causes  in  cases 
of  separable  controversv — see  notes  to  Mill- 
er V.  Clifford,  6  L.R.A*(N.S.)  50;  Robbins 
V.  Ellenbogen,  18  C.  C.  A.  80;  Mecke  v. 
Valleytown  Mineral  Co.  35  C.  C.  A.  163; 
Sloane  v.  Anderson,  29  L.  ed.  U.  S.  899; 
Merchants'  Cotton  Press  A  Storage  Co.  v. 
Insurance  Co.  of  N.  A.  38  L.  ed.  U.  S.  195; 
Butler  V.  National  Home,  30  L.  ed.  U.  S. 
340;  and  Torrence  v.  Shedd,  30  L.  ed.  U.  S. 
528. 

New  action  in  state  court  after  removal  to 
Federal  court  and  voluntary  dismissal 
there. 

The  cases  are  in  accord  with  Southern  R. 
Co.  v.  Miller,  almost  without  exception 
holding  that  the  removal  to  the  Federal 
court  of  an  action  commenced  in  a  state 
court  docs  not,  in  the  event  the  action  is 
dismissed  in  the  Federal  court,  without  a 
decision  on  the  merits,  upon  the  plaintiff's 
motion  or  upon  his  voluntary  submission  to 
a  nonsuit,  prevent  him  from  commencing 
732 


and  maintaiiiing  a  new  action  upon  the 
same  cause  of  action  in  the  state  court. 
Gassman  v.  Jarvis,  100  Fed.  146;  Texas 
Cotton  Products  Co.  v.  Stames,  128  Fed. 
183,  affirmed  in  00  C.  C.  A.  073,  133  Fed. 
1022;  Mclver  v.  Florida  C.  &  P.  R.  Co.  110 
Ga.  223,  65  L.R.A.  437,  30  S.  E.  775;  Cleve- 
land,  C.  C.  &  St.  L.  R.  Co.  v.  Reese,  03  111. 
App.  657 ;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
v.  Lawler,  94  111.  App.  36;  Folev  v.  Cudahy 
Packing  Co.  119  Iowa,  246,  93  *N.  W.  284; 
Rodman  v.  Missouri  P.  R.  Co.  65  Kan.  645, 
59  L.R.A.  704,  70  Pac.  642;  Swift  &  Co.  v. 
Iloblawetz,  10  Kan.  App.  48,  61  Pac.  969; 
Adams  Exp.  Co.  v.  Schofield,  111  Ky.  832, 
64  S.  W.  903;  Stephenson  v.  Illinois  C.  R. 
Co.  25  Ky.  L.  Rep.  442,  75  S.  W.  260; 
Stevoiiann  V.  Illinois  C.  R.  Co.  117  Ky.  855, 
79  S.  W.  767,  4  A.  &  E.  Ann.  Cas.  890; 
DeWitt  V.  Chesapeake  &  O.  R.  Co.  25  Ky. 
L.  Rep.  2019.  79  R.  W.  275;  Nipp  v.  Chesa- 
peake &  O.  R.  Co.  25  Ky.  L.  Rep.  2335,  80 
S.  W.  796:  S.  F.  Dana  &  Co.  v.  Blackburn^ 
121  Ky.  706,  90  S.  W.  237;  Krueger  v. 
Chicago  &  A.  R.  Co.  84  Mo.  App.  358;  Fox 
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Ct.  Rep.  550 ;  Burlington,  C.  R.  &  N.  R.  Co. 
V.  Dunn,  122  U.  S.  517,  30  L.  ed.  1160,  7 
Sup.  Ct.  Rep.  12G2;  Madisonville  Traction 
Co.  V.  St.  Bernard  Min.  Co.  106  U.  S.  245, 
40  L.  ed.  465,  25  Sup.  Ct.  Rep.  251 ;  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  v.  Daughtry,  138 
U.  S.  208,  34  L.  ed.  063,  11  Sup.  Ct.  Rep. 
300;  Stone  v.  South  Carolina,  117  U.  S.  430, 
20  L.  ed.  062,  6  Sup.  Ct.  Rep.  700. 

Though  a  case  go  to  the  state  court  of  re- 
view a  second  time,  the  question  will  be 
passed  on  when  carried  to  the  United  States 
Supreme  Court,  if  properly  preserved. 

Stanley  v.  Schwalby,  162  U.  S.  255,  40  L. 
ed.  060,  16  Sup.  Ct.  Rep.  754;  Re  Blake,  175 
U.  S.  118,  44  L.  ed.  05,  20  Sup.  Ct.  Rep.  42. 

Wliether  or  not  the  state  court  has  juris- 
diction to  try  a  case  once  removed  into  the 
United  States  circuit  court,  and  again  sued 
in  tlie  state  court,  is  a  Federal  question. 

Kern  v.  ITnidelvoppr.  103  U.  S.  485,  26  L. 
ed.  354;  National  S.  S.  Co.  v.  Tujjman,  100 
U.  S.  118,  27  L.  ed.  87,  1  Sup.  Ct.  Rep.  58. 

The  fact  tliat  the  party,  after  remuval, 
has  contested  the  case  in  the  state  «ourt, 
does  not,  after  judgment  against  him,  con- 
stitute a  waiver  as  to  jurisdiction. 

Ibid.;  Goldcy  v.  Morning  News,  150  U.  S. 
518,  30  L.  ed.  517,  15  Sup.  Ct.  Rep.  550. 

A  joint  action  cannot  be  sustained  against 
the  master  and  the  servant,  where  the  mas- 
ter is  sought  to  be  held  liable  solely  for  the 
acts  of  the  servant  without  the  concurrence 
of  the  master. 

Warax  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
72  Fed.  637;  Hukill  v.  Maysville  &  B.  S.  R. 
Co.  72  Fed.  745;  Bcuttel  v.  Cliicago,  M.  & 
St.  P.  R.  Co.  26  Fed.  50;  Fergason  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  03  Fed.  177;  Harts- 
horn v.  Atchison,  T.  &  S.  F.  R.  Co.  77  Fed. 
0;   Helms  v.  Northern  P.  R.  Co.  120  Fed. 


380 ;  Alabama  Q.  S.  R.  Co.  v.  Thompson,  200 
U.  S.  206,  50  L.  ed.  441,  26  Sup.  Ct  Rep. 
161,  4  A.  ft  E.  Ann.  Cas.  1147;  Charman  v. 
Lake  Erie  ft  W.  R.  Co.  105  Fed.  440;  Riser 
V.  Southern  R.  Co.  116  Fed.  215. 

The  acts  of  negligence  charged  in  Miller's 
petition  against  Hurst,  Cox,  and  Voils,  the 
servants  of  the  Southern  Railway  Company, 
and  the  coemployees  of  Miller,  were  acts  of 
nonfeasance  only;  and  for  such  acts  the 
master  only  is  liable  to  the  injured  party, 
the  servants  being  in  turn  liable  to  the  mas- 
ter. 

1  Bl.  Com.  p.  430;  1  Am.  ft  Eng.  Enc 
Law,  2d  ed.  p.  1131;  20  Am.  ft  Eng.  Enc. 
Law,  2d  ed.  p.  52;  Bryce  v.  Southern  1*.  Co. 
125  Fed.  050;  Kimbrough  v.  Boswell,  110  Ga. 
203,  45  S.  E.  077;  Reid  v.  Humber,  40  Ga. 
208 ;  McCalla  v.  Shaw,  72  Ga.  458 ;  Hay  v. 
Collins,  118  Ga.  248,  44  S.  E.  1002;  Cox  v. 
Strickland,  120  Ga.  104,  47  S.  E.  012,  1  A. 
ft  E.  Ann.  Cas.  870;  Burch  v.  Caden  Stone 
Co.  03  Fed.  181 ;  Shaffer  v.  Union  Brick  Co. 
128  Fed.  07;  Campbell  v.  Portland  Sugar  Co, 
02  Me.  552,  16  Am.  Rep.  512;  Central  R. 
Co.  v.  Brown,  113  Ga.  414,  84  Am.  St  Rep. 
250,  38  S.  E.  080;  Pom.  Code  Remedies,  § 
307 ;  Cromwell  v.  Sac  County,  04  U.  S.  352, 
24  L.  ed.  107;  Southern  R.  Co.  v.  Grizzle, 
124  Ga.  735,  110  Am.  St  Rep.  101,  63  S.  E. 
244. 

T)ie  suit  of  Miller  against  the  Southern 
Railway  Company  was  based  upon  a  statu- 
tory cause  of  action,  and  the  suit  against  the 
defendants  Hurst,  Voils,  and  Cox  was  based 
upon  a  common-law  right,  if  any  right.  The 
two  separate  causes  of  action  were  blended 
in  one  count,  and  thus  made  a  separable  con- 
troversy. 

Holms  V.  Northern  P.  R.  Co.  supra;  La- 
vallee  v.  St  Paul,  M.  ft  M.  R.  Co.  40  Minn. 


V.  Jacob  Dold  Packinor  Co.  00  Mo.  App. 
173,  70  S.  W.  164:  Fleming  v.  Southern 
R.  Co.  128  N.  C.  80,  38  S.  E.  253;  Youn.n; 
v.  Soutliprn  Bell  Teleph.  ft  Teleg.  Co.  75 
S.  C.  .326,  7  L.R.A.(N.S.)  501,  55  S.  E.  765, 
0  A.  ft  E.  Ann.  Cas.  040;  Hooper  v.  Atlanta, 
K.  ft  N.  R.  Co.  106  Tenn.  28,  53  L.R.A. 
031,  60  S.  W.  007;  Illinois  C.  R.  Co.  v. 
Bcntz,  108  Tenn.  070.  58  L.R.A.  600,  01  Am. 
St  Rep.  763,  69  S.  W.  317;  Texas  ft  P.  R. 
Co.  v.  :Mnddox,  26  Tex.  Civ.  App.  207,  63 
S.  W.  134;  Pacific  Exp.  Co.  v.  Ncedham, 
37  Tex.  Civ.  App.  120,  83  S.  W.  22. 

To  the  contrarv  are  the  decisions  in  Bal- 
timore ft  O.  R.  Co.  v.  Fulton,  50  Ohio  St 
675,  44  L.R.A.  520,  53  N.  E.  265,  and  some 
subsequently  discredited  dicta  in  Cox  v. 
East  Tennessee,  V.  ft  G.  R.  Co.  08  Ga.  440, 
and  Chesapeake  ft  O.  R.  Co.  v.  Riddle,  24 
Ky.  L.  Rep.  1687,  72  S.  W.  22. 

The  peneral  rule  above  stated  applies  even 
where  the  dama<;es  in  the  second  action 
are  laid  so  low  as  to  prevent  a  second  re- 
moval. Texas  Cotton  Products  Co.  v. 
Starncs;  Mclver  v.  Florida  C.  ft  P.  R.  Co.; 
54  L.  ed. 


Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Lawler; 
Adams  Exp.  Co.  v.  Schofield;  Krueger  v. 
Chicago  ft  A.  R.  Co.;  Young  v.  Southern 
Bell  Teleph.  ft  Teleg.  Co.;  Hooper  v.  At- 
lanta, K.  ft  N.  R.  Co.;  and  Pacific  Exp.  Co. 
V.  Necdham, — supra. 

And  the  dismissal  without  prejudice  of  an 
action  removed  from  a  state  court  to  a 
Federal  circuit  court  for  diversity  of  citi- 
zenship does  not  preclude  a  subsequent  suit 
in  the  state  court  on  the  same  cause  of  ac- 
tion, in  which  a  resident  of  the  state  has 
been  made  a  party  defendant,  thereby  de- 
feating a  second  removal.  Southern  R.  Co. 
V.  Rowe,  2  Ga.  App.  557,  50  S.  E.  462. 

But  in  such  case  the  plaintiff  must  not 
discontinue  the  action  as  a,irainst  the  new 
defendant,  or  he  may  find  himself  out  of 
court  (Vawkey  v.  Richardson,  0  Mich.  629, 
81  Am.  Dec.  760),  or  will  discover  that  the 
right  to  remove  has  revived,  and  that,  too, 
even  where  the  time  for  defendant  to  an- 
swer had  expired  before  such  discontinuance 
(Powers  V.  Chesapeake  ft  0.  R.  Co.  169  U. 
S.  02,  42  L.  ed.  673,  18  Sup.  Ct  Rep.  264). 
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249,  41  K.  W.  974;  Johnson  y.  St.  Paul  ft  Loui8vil]e  &  K.  R.  Co.  y.  Ide,  114  U.  S.  62, 

D.  R.  Co.  43  Minn.  222,  8  L.R.A.  419,  46  29  L.  ed.  63,  6  Sup.  Ct.  Rep.  736. 

N.  W.  166;  Beuttel  y.  Chicago,  M.  ft  St.  P.  Even    though    the  plaintiff    has  miscoii- 

R.  Co.  and  Alabama  Q.  S.  R.  Co.  y.  Thomp-  ceived  his  cause  of  action,  and  has  no  right 

son,  supra;  Gustafson  v.  Chicago,  R.  I.  ft  to  prosecute  the  same  jointly,  still,  if  the 

P.  R.  Co.  128  Fed.  86;  Atlantic  Coast  Line  action  is  joint  in  form  upon  the  face  of  the 

R.  Co.  y.  Bailey,  161  Fed.  891;  Chicago,  R.  complaint,  the  Federal  courts  will  not  un- 

I.  ft  P.  R.  Co.  y.  Stepp,  161  Fed.  909;  New  dertake  to  pass  upon   the  question  as  to 

England  R.  Co.  v.  Conroy,  176  U.  S.  323,  44  whether  the  defendants  are  properly  joined, 

L.  ed.  181,  20  Sup.  Ct.  Rep.  85;  James  y.  snd  will  treat  the  action  as  being  that  which 

Kelley,  107  Ga.  462,  73  Am.*  St.  Rep.  136,  the  plaintiff  intended  to  make  it;  namely, 

33  S.  E,  426 ;  Chesapeake  ft  0.  R.  Co.  v.  Dix-  a  joint  suit. 

on,  170  U.  S.  131,  45  L.  ed.  121,  21  Sup.  Ct.  Alabama  G.  S.  R.  Co.  y.  Thompson,  200 

Rep.  67;  Exposition  Cotton  Mills  y.  West-  U.  S.  206,  60  L.  ed.  441,  26  Sup.  Ct.  Rep. 

em  ft  A.  R.  Co.  83  Ga.  441,  10  S.  E.  113;  101,  4  A.  ft  E.  Ann.  Cas.  1147;  Cincinnati, 

Charleston  ft  VV.  C.  R.  Co.  y.  Miller,  113  N.  O.  ft  T.  P.  R.  Co.  y.  Bohon,  200  U.  S.  221, 

Ga.  16,  38  S.  E.  338;  Kavanaugh  v.  South-  50  L.  ed.  448,  20  Sup.  Ct.  Rep.  160,  4  A.  ft  E. 

em  R.  Co.  120  Ga.  67,  47  S.  E.  626,  1  A.  ft  E.  Ann.  Cas.  1152. 

Ann.  Cas.  706;  McDermott  y.  Hannibal  ft  But  this  action  is  well  brought  jointly 

St.    J.    R.  Co.    87    Mo.    286;  Addicken   y.  against  the  defendants.     Georgia  having  a 

Schrubbe,  46  Iowa,  315.  statute  which  makes  a  railroad  responsible 

When  the  case  was  sued  in  Hall  superior  to  one  employee  for  the  negligence  of  a  fel- 

eourt  and  removed  into  the  United  States  low  servant,  the  negligent  servant  is  liable 

circuit  court,  the  cause  of  action  as  well  as  to  his  fellow  servants  for  injuries  inflicted 

the  case  was  removed,  and  Miller  could  not,  by  such  negligent  servant, 

by  any  act  of  his,  again  bestow  jurisdiction  Morrison  y.  Northern  P.  R.  Co.  34  Wash, 

upon  the  state  court.  70,  74  Pac.  1064;  Howe  v.  Northern  P.  R. 

Kem  v.  Huidekoper  and  National  S.  S.  Co.  30  Wash.  669,  60  L.R.A.  940,  70  Pac. 

Co.  y.  Tugman,  supra;  Gordon  v.  Longest,  1100;  Able  v.  Southern  R.  Co.  73  S.  C.  172, 

16  Pet.  97,  10  L.  ed.  900;  Goldey  v.  Morning  62  S.  E.  902. 

News,  160  U.  S.  523,  39  L.  ed.  519,  15  Sup.  The  earlier  Federal  cases  in  the  circuit 

Ct.  Rep.  659;  Mclver  v.  Florida  C.  ft  P.  R.  and  district  courts,  of  which  Warax  v.  Cin- 

Co.  110  Ga.  223,  66  L.R.A.  437,  36  S.  E.  cinnati,  N.  O.  ft  T.  P.  R.  Co.  72  Fed.  037,  is 

775;  Webb  y.  Southern  Cotton  Oil  Co.  131  a  specimen,  have  been  overruled  in  effect  by 

Ga.  682,  63  S.  E.  136.  the  decisions  of  the  Supreme  Court  of  the 

Mr.  KenlHsn  R.  Arnold  argued  the  cause.  """'*'/*' *^'  ""^^^y  !»  **"  '«~  °*  <-*«»•■ 

•ltd,  with  Mr.  Reuben  Arnold,  filed  a  brief  P*?^*  *  O.  R.  Co.  v.  D.xon   supra, 

for  defendant  in  error :  ."  "*  e'-PJoyf  «  intrnsted  by  h,«  master 

Miller's  action  having  been  brought  joint-  r"*^  '  part.cular  piece  of  work,  whatever 

ly  against  the  railway  company  and  three  ^^  f^  "l  T^k*°  ^  '"  *  '  prosecution  of 

"^  .7^        ,             1      *^           MX      /  XI  that  work,  if  the  same  amounts  to  nesrli- 

of  its  employees  who  were  puiUy  of  the  neg-  •       •  *                                  •«  i^     ^o  • 

,.       ,      }     *            .,       I  •  x-iT'    •   •         Au  gence,  is  misfeasance. 

Iigent  acts  causing  the  plniiititf  s  injury,  the  *  «     ii.        -n    r^          ^  •    i      -i^M  ^      -«- 

«;;*  «,«-  -   ;«;«f  ««^  o«^  «,.«i.i  ««f  kI  ^  Southern  R.  Co.  y.  Grizzle,  124  Ga.  736, 

suit  was  a  joint  one  and  could  not  be  re-  -.^  .       ox  t»       int    e-o  o  -n  a<..    ^  • 

^^^  .           "*  110  Am.  St.  Rep.  191,  53  S.  E.  244;  Osborne 

Chesapeake  &  0.  R.  Co.  v.  Dixon.  179  U.  I'  J^^^^^^^'  ^f  ^^^^  ^^2'  ^9  Am  Rep.  437 ; 

S.  131,  45  L.  ed.  121,  21  Sup.  Ct.  Rep.  67;  ?f"  ^-  •^°«»*^^>'*'  ^  ^'"^y'  ^^^'  ^^  ^'  ^' 

Powers  v.  Chesapeake  &  0.  R.  Co.  169  U.  S.  '*J;                                    ,.      .      ,     * 

92.  42  L.  ed.  673,  18  Sup.  Ct.  Rep.  204;  Louis  Upon  the  voluntary  dismissal  of  a  suit 

yille  &  N.  R.  Co.  v.  Wangelin,  132  U.  S.  ^"  **>«  United  States  court,  the  jurisdiction 

699,  33  L.  ed.  474,  10  Sup.  Ct.  Rep.  203.  o^  the  United  States  court  is  ended;  it  no 

If  the  plaintiflf  elects  to  bring  a  joint  ac-  longer  has  control  over  the  cause  of  action ; 

tion,  the  defendant  has  no  right  to  say  that  its  control  over  the  cause  of  action  lasted 

the  action  shall  be  severable.  only  while  the  case  was  actually  pending. 


The  new  action  in  the  state  court  may 
be  maintained,  although  the  action  in  the 
Federal  court  was  not  dismissed  until  af- 
ter the  new  action  was  begun.  S.  F.  Dana 
&  Co.  y.  Blackburn,  supra. 

And  the  dismissal  in  the  Federal  court, 
even  after  plea  in  abatement  in  the  now 
action  in  the  state  court,  is  sufficient  to  pre- 
vent the  abatement  of  that  action,  unless 


103  Ky.  165,  42  L.R.A.  449,  82  Am.  St 
Rep.  578,  44  S.  W.  600;  Harbv  v.  Patterson 
(Tex.  Civ.  App.)   59  S.  W.  63. 

Nor  when  the  action  in  the  Federal  court 
has  been  dismissed  may  the  action  in  the 
state  court  be  properly  abated  until  the 
costs  incurred  in  the  Federal  court  are 
paid.  Southern  R.  Co.  v.  Rowe  and  llarby 
V.  Patterson,  supra.    Roe  also  note  to  Young 


it    appears    that    it    wa«    brought    for  the '  v.    Southorn    Boll    Teleph.   &   Teleg.    Co.    7 

purposes  of  vexation.     Wilson  v.  Millikeu, '  L.R.A.(X.S.)  501. 
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and  when  the  case  is  dismissed,  the  juris-  and  the  jurisdiction  completely  and  finally 

diction  of  the  United  States  court  is  wholly  transferred  to  the  Federal  court, 

devested,  and  the  plaintiff  is  just  as  free  to  In  order  to  determine  these  questions,  it 

bring  his  suit  over  again  as  he  was  when  it  is  necessary  to  state  how  the  case   arose, 

was  originally  filed  in  the  state  court.  Originally   this   suit   was   brought   against 

Young  V.  Southern  Bell  Teleph.  &  Teleg.  the  Southern  Railway  Company  alone,  to  re- 
Co.  7  L.R.A.(N.S.)  601,  note;  Gassman  v.  cover  damages  for  injuries  charged  to  have 
Jarvis,  100  Fed.  146;  Texas  Cotton  Products  been  inflicted,  because  the  train  upon  which 
Co.  V.  Starnes,  128  Fed.  183,  affirmed  in  66  the  plaintiff  was  engineer  was  permitted  to 
C.  C  A.  673,  133  Fed.  1022;  McTver  v.  Flori-  run  from  the  main  track  through  an  open 
da  &  P.  R.  Co.  110  Ga.  223,  65  L.R.A.  437,  switch,  onto  a  siding,  where  another  train 
36  S.  E.  775;  Cleveland,  C.  C.  &  St.  L.  R.  was  standing,  when,  by  reason  of  the  rules 
Co.  v.  Reese,  93  111.  App.  657;  Cleveland,  C.  and  regulations  of  the  company  in  the  cir- 
0.  &  St.  L.  R.  Co.  V.  Lawler,  94  111.  App.  36 ;  cumstances  set  forth,  plaintiff's  train  had 
Foley  V.  Cudaliy  Packing  Co.  119  Iowa,  246,  the  right  of  way  upon  the  track,  and,  be- 
93  N.  W.  284;  Rodman  v.  Missouri  P.  R.  Co.  cause  the  switch  was  turned  the  wrong  way, 
65  Kan.  645,  69  L.R.A.  704,  70  Pac.  642;  plaintiff's  train  was  thrown  into  the  siding 
Swift  A  Co.  v.  Hoblawetz,  10  Kan.  App.  48,  upon  which  the  other  train  was  standing, 
61  Pac.  969;  Adams  Exp.  Co.  v.  Schofield,  and  in  order  to  avoid  more  serious  injury, 
111  Ky.  832,  64  S.  W.  903;  Stephenson  v.  plaintiff  jumped  from  his  engine,  and  was 
Illinois  C.  R.  Co.  25  Ky.  L.  Rep.  442.  75  S.  greatly   injured. 

W.  260;  Stevenson  v.  Illinois  C.  R.  Co.  117  The  first  suit,  being  against  the  Southern 
Ky.  855,  79  S.  W.  767,  4  A.  &  E.  Anr..  Cas.  Railway  Company  alone,  was  removed  to  the 
890;  DeWitt  v.  Chesapeake  &  O.  R.  Cfl.  25  Ur.ited  States  circuit  court,  the  transcript 
Ky.  L.  Rep.  2^19,  79  S.  W.  275;  Nipp  v.  of  record  was  duly  filed,  and  the  company 
Chesapeake  &  O.  R.  Co.  25  Ky.  L.  Rep.  2335,  answered.  Thereafter  the  plaintiff  volun- 
80  S.  W.  796;  S.  F.  Dana  &  Co.  v.  Black-  tarily  dismissed  the  case,  and  later  began 
burn,  121  Ky.  706,  90  S.  W.  237;  Krueger  the  present  case  against  the  Southern  Rail- 
V.  Chicago  &  A.  R.  Co.  84  Mo.  App.  358;  way  Company  for  the  same  injury,  and  en- 
Fox  V.  Jacob  Dold  Packing  Co.  96  Mo.  App.  joined  Cox,  Voils,  and  Hurst  as  parties  de- 
173,  70  S.  W.  164;  Fleminj?  v.  Southern  R.  fendant.  These  parties  were,  respectively, 
Co.  128  N.  C.  80,  38  S.  E.  253;  Hooper  v.  tlie  conductor  of  the  train  with  which  plain- 
Atlanta,  K.  &  N.  R.  Co.  106  Tenn.  28,  53  tiff's  train  collided,  the  engineer  and  front 
L.R.A.  931,  60  S.  W.  607;  Illinois  C.  R.  Co.  brakeman  of  said  train.  The  ne^lisrence 
v.  Bentz,  108  Tenn.  670,  58  L.R.A.  690,  91  charged  was  that  the  brakeman  negligently 
Am.  St.  Rep.  763,  69  S.  W.  317;  Texas  &  P.  failed  to  turn  the  switch  back  to  the  main 
R.  Co.  V.  Maddox,  26  Tex.  Civ.  App.  297,  63  Hne  after  his  train  went  into  the  siding; 
S.  W.  134;  Bush  V.  Kentucky,  107  U.  S.  'that  Cox,  the  conductor,  was  in  [215 
110,  27  L.  ed.  354,  1  Sup.  Ct.  Rep.  626.  control     and    management    of    the    train, 

and    under    the    duty    of    seeing    that    the 

Mr.  Justice  Day  delivered  the  opinion  of  switch     was    turned     to    the    main     line; 

the  court:  and   that  Voil,   the  engineer,  after   he  got 

The   defendant  in   error,   plaintiff  beloW;  his     engine     into     the     siding,     with     the 

brought  suit  in  the  city  court  of  Hall  coun-  exercise     of     ordinary     care     should     have 

tj',  Georgia,  against  the  Southern  Railway  known  that  the  switch  was  turned  wrong, 

Company,  a  corporation  of  Virginia,  and  cer-  and  yet  failed  to  take  any  steps  to  report 

tain  individual  citizens  of  Georgia,  to  recov-  the  situation  or  to  have  it  remedied.    It  was 

214]  er  damages   for   personal   injuries 're-  further  alleged  that  the  individual  defend- 

ceived  by  him  while  in  the  employ  of  the  rail-  ants,  in  causing  the  switch  to  be  unlocked 

road  company  as  an  engineer.   A  recovery  in  an<i  turned  from  the  main  line,  were  guilty 

the  court  of  original  jurisdiction  was  aflirnied  o^  negligence,  which  was  the  negligence  of 

in  the  court  of  appeals  of  Georgia   (3  Ga.  ^^**  railroad  company,  inasmuch  as  they  rep- 

App.  410,  59  S.  E.  1115),  and  the  case  is  resented  the  company  in  the  operation  of  the 

brought  here  to  review  certain  Federal  ones-  *^*'°    ^^^^^    collided    with  the    plaintiff's 

tions  presented  bv  the  record.     These  are  *^*'"-    ^*  ^*  *^*^  ^"^^^"^  **^"'  ^^'^  individual 

first,  that  the  state  court  erred  in  refusing  ^.^If"^,*"^*   !l^*^"J^   ^^^'^   ^'^^^"^  A*'^  P^?/"/ 

to  remove  the  case  to  the  United  States  cir  *>ff«.*^5>"   >^' /^^  f^^  reason,  the  switch 

^iiif  «/»„..*  «^^«  Ai         *.x-         *  X,       1  .  ..«  remained  turned  to  the  side  track, 

cult  court  upon  the  petition  of  the  plaintiff  ^he   petition    for   removal    contained    no 

m  error;  second,  as  it  appeared  tliat  the  case  ^^^      that  the  attempt  to  join  the  defend- 

had  once  been  removed  to  the  Federal  court  ants  was  for  the  purpose  of  fraudulently 

and    was    dismissed    by    the    plaintiff,    the  avoiding    the    jurisdiction    of    the    United 

state  court  should  have  held  that  the  right  States  court,  or  with  a  view  to  defeat  a  re- 

to  further  prosecute  in  that  court  was  lost,  moval  thereto.     The  case  here  presented  is 

54  li.  ed.  73j^ 
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one  in  which  the  record  discloses  there  was  an 
attempt  to  join,  in  good  faith,  the  railway 
company  and  the  individual  defendants  as 
for  a  joint  liability  in  tort. 

Under  the  practice  in  Georgia,  the  case 
went  to  the  court  of  appeals  of  .that  state 
on  the  question  of  the  right  to  remove  the 
ease  to  the  Federal  court.    The  decision  of  the 
court  of  appeals  upon  that  question  is  re- 
ported in  1  Ga.  App.  CI  6,  57  S.  E.  1090.    In 
that  case,  the  court  dealt  with  the  right, 
under  the  law  of  Georgia,  to  join  the  indi- 
vidual  defendants  with   the   railroad   com- 
pany, and  held  that  the  objections  to  join- 
der were  untenable,  and  that  there  was  no 
separable  controversy,  either  at  common  law 
or  under  the  statutes  of  Georgia.     In  an 
opinion  by  the  chief  judge  it  was  held  that 
the  acts  of  negligence  charged  against  the 
individual  defendants  involved  both  acts  of 
omisftion   and    commission,    and   were    nor 
merely  matters  of  nonfeasance,   for  w]iich 
the  agents  would  not  be  jointly  liable  with 
the  principal.     The  court  further  held  that 
the  objection  that  the  liability  of  the  rail- 
210]  road    company    *was    statutory,    and 
that,  of   the  other   defendants   at  common 
law,   made   no   uiffercnce    in    the    right   to 
join     the     defendants,     and     that,     under 
the   statute    law   of   Georgia,   the   acts   of 
negligence     set     out     in     the     declaration 
against     the     individual     defendants     may 
have     amounted     to     criminal     negligence, 
in    which    event    both    the    railroad    com- 
pany  and   the   individual    def(Midant9   were 
jointly  liable  to  the  plaintiff  under  the  law 
of  the   state.     In   view   of  the  conclusions 
which  tlio  learned  court  reached,  it  further 
held  that  the  case  was  ruled  by  Alabama 
G.  S.  R.  Co.  v.  Tlioni])8on,  200  IT.  S.  20(5,  50 
L.  ed.  441,  2(1  Sup.  Ct.  Rep.  101,  4  A.  &  E. 
Ann.  Cas.  1147.     We  agree  with  that  con- 
clusion.    In  that  case  it  was  held  that,  for 
the  purposes  of  determining  the  removability 
of  a  cause,  the  case  must  be  doenied  to  be 
such  as  the  plain  till  has  made  it  in  good 
faith  in  his  ])leadings.     See  also  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  Bohon,  200  U.  S.  221, 
50  L.  ed.  448,  20  Sup.  Ct.  Rep.  ICO,  4  A.  & 
E.  Ann.  (as.  1152.     There  was  no  error  in 
the  refusal  to  remove  the  case. 

A  further  objection  is  made  that,  inas- 
much as  the  suit  wr^i  once  removed  from  the 
state  court  to  the  Federal  court,  and  there- 
in dismissed,  there  was  no  right  to  l)egin  the 
case  again  in  the  state  court.  This  argimient 
19  predicated  upon  the  statement  in  a  num- 
ber of  cases  in  this  court,  to  the  effect  that 
whei*e  the  petition  for  removal  and  bond 
have  been  filed,  the  state  court  loses  jurisdic- 
tion of  the  case,  and  subsequent  prc»(»r»e«l infers 
therein  are  void  and  of  no  effect.  But  tlii3 
is  far  from  holding  that  a  Federal  court 
obtains  jurisdiction  of  a  suit  thus  removed 
730 


in  such  wise  that  it  can  never  again  be 
brought  in  a  state  court,  although  there  has 
been  no  judgment  upon  the  merits  in  the 
Federal  court,  and  the  case  has  been  dis- 
missed therein  without  any  other  disposition 
than  is  involved  in  a  voluntary  dismissal 
with  the  consent  of  the  court. 

While  it  is  true  that  a  compliance  with 
the  act  of  Congress  entitling  the  party  to  re- 
move the  case  may  operate  to  end  the  juris- 
diction of  the  state  court,  notwithstanding 
it  refuses  to  allow  such  removal,  it  by  no 
means  follows  that  the  state  court  may  not 
acquire  jurisdiction  in  some  proper  way  of 
the  same  cause  of  action  after  the  case  has 
been  dismissed  without  final  judgment  in  a 
Federal  court.  By  complying  with  the  re- 
moval *act,  the  state  court  lost  its  [217 
jurisdiction;  and  upon  the  filing  of  the 
record  in  the  Federal  court,  that  court  ac- 
(Uiircd  jurisdiction.  It  thereby  had  the  au- 
thority to  hear,  determine,  and  render  a 
judgment  in  that  case  to  the  exclusion  of 
every  other  court.  But  where  the  court 
permitted  a  dismissal  of  the  action  by 
the  plaintiff,  it  thereby  lost  the  jurisdiction 
which  it  had  thus  acquired. 

We  know  of  no  principle  which  would  per- 
mit the  Federal  court  under  such  circum- 
stances, and  after  the  dismissal  of  the  suit, 
to  continue  its  jurisdiction  over  the  case  in 
such  wise  that  no  other  court  could  ever  en- 
tertain it.  After  the  voluntary  dismissal  in 
the  Federal  court,  the  case  was  again  at 
large,  and  the  plaintiff  was  at  liberty  to  be- 
gin it  again  in  any  court  of  competent  juris- 
diction. 

We  find  no  error  in  the  judgment  of  the 
Court  of  Appeals  of  Georgia,  and  the  same 
is  affirmed. 

Affirmed. 


LOS   ANGFT.FS   FAR^IING   &   MILLING 
COMrANY,  Plff.  in  Err., 

V. 

CITY  OF  LOS  ANGELES. 
(See  S.  C.  Reporter's  ed.  217-234.) 

Krror  to  stale  court  ^  f rivolouj-ness  of 

Fed  era  I  question. 

1.  Federal  questions  of  serious  import, 
essential  to  su])port  a  writ  of  error  from 
the  Federal  Supreme  Court,  are  not  in- 
volved in  contentions  that  riparian  owners 
were  denied  due  process  of  law  or  the  equal 

NoTK. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supremo 
Court  to  state  courts — see  notes  to  Martin 
V.  Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v. 
Western  Land  Co.  37  L.  ed.  l^  S.  207:  Re 
nucharnn,  30  L.  ed.  V.  S.  884:  and  Kip- 
ley  V.  Illinois,  42  L.  ed.  V.  S.  90S, 
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protection  of  the  laws  bj  the  decision  of  a 
state  court  awarding  a  municipality  para- 
mount rights  in  the  wBteta  of  the  stream  un- 
der Spanish  and  Mexican  laws,  con  Armed 
bj  the  United  SUtes  to  the  municipal itr 
as  the  successor  of  a  Spanish  puebto. 
[For    other    eases,     see     Appeal     and    Brror, 

1110-1 IBH,  In  DItrat  Sup.  Ct.  1B0B.1 
Error  to  state  conrt  —  Federal  qneatlon 

—  Btatntorj   cotutmctioD   —   admlsal- 

bllity  of  evidence. 

E.  The  coostTuction  by  m  atate  court  ol 
the  statutes  of  that  state,  and  its  rulings 


aa  to  the  admissibility  of  CTidence,  furnish 
no  basis  for  a  writ  o 
eral  Supreme   Court. 


r  from  the  Fed- 


[For    other    cases,    see     Appeal    and    Error, 
1&84~16M,    leiO-lSie,    In    Dlfcit    8ap.    Ct. 

leos.] 

Error  to  state  court  —  declaion  at  Fed- 
eral qoeetfon. 

3.  The  assertion  that  state  statutes  have 
undertaken  to  confer  water  rights  upon  a 
municipality,  and  were  given  such  effect  in 
violation  of  Federal  rights  of  riparian  own- 
ers, cannot  serve  as  the  basis  of  a  writ  of 
error  from  the  Federal  Supreme  Court  to  a 
state  court,  where  the  latter  court  hold* 
that  the  municipal  rights  were  not  deter- 
mined by  the  efl'ect  of  those  statutes,  but 
ttpon  the  right  and  title  secured  by  Spanish 
and  Mexican  laws,  and  the  subsequent  con- 
firmation thereof  under  a  Federal  statute. 
(For     other     cases,     see     Appeal     and     Error. 

1319-1S2B,   In   DIeeat  Sup.  Ct.    1608.] 
Error  to  state  court  —  Federal  question 

—  disposition   of   public   lands. 

4.  The  contention  that  the  disposition  of 
the  public  lends  by  the  United  States  is  in- 
terfered with  by  a.  judgment  awarding  a 
municipality  rights  in  the  waters  of  a  stream 
paramount  to  those  of  riparian  owners, 
which  rests  upon  the  effect  of  the  Spanish 
and  Mexienn  laws  governing  the  rights  of  a 
pueblo  of  which  the  municipality  is  tlie  suc- 
cessor, and  the  subsequent  confirmation 
thereof  under  the  Federal  laws,  is  too  dear. 
ly  unfounded  to  serve  as  the  basis  of  a 
writ  of  error  from  the  Federal  ljupreroe 
Court   to   the   state    court   rendering   such 

i'udginent. 
For     olher     eases,     see     Appeal     and     Error, 
1110-1137,    1860-1811,    In    Dlaeat    Sup.    CI. 

Error  to  state  court  —  Federal  qaestton 

—  riparian   rights   under   Spanish   or 
Mexican  grant. 
6,  Riparian   rights  asserted  to  have  been 

secured  by  the  treaty  of  Guadalupe  Hidalgo 
between  the  United  States  and  Mexico,  and 
the  act  of  Congress  of  March  3,  ]651  (9 
Stot.  at  L.  631,  chap.  41),  for  the  confirma- 
tion of  titles  derived  from  Spanish  or  Mcxi- 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  SUtes  by  writ  of  error 
to  those  courts — see  note  to  Apex  Transp. 
Co.  V.  Qarbade,  K  L.R.A.  613. 

On  how  and  when  questions  must  bo 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
i4  L.  ed. 


can  grants,  are  not  rigbte  of  Federal  origin, 
tvhich,  when  denied,  lay  the  basis  for  a 
writ  of  error  from  the  Federal  Supreme 
Court  to  a  state  court. 

[For    other    cases,    see    Appeal     and    Error, 
1821-1824,  In  Dlsest  Sup.  Ct.   1B08.] 

Error   to    state    court  —  Federal    qneB> 
tton  —  water  rlcfats   under    Spanlali 

grant. 

6.  The  contention  that  the  confirmation 
of  a  pueblo  claim  under  the  act  of  March 
3,  18S1,  bars  the  municipal  successor  to  tba 
pueblo  from  setting  up  water  rights  not 
claimed  in  the  petition  for  confirmation,  is 
too  clearly  unfounded  te  support  a  writ  of 
error  from  the  Federal  Supreme  Court  to  a 
state  court. 
(For    other    cases,    see    Appeal    and    Brror, 

1110-1137.   1S21-1824,   in   Digest   Sap.   Ct. 

ieo8.J 

[No.  137.] 

Aigunl  Uarcb  10,  11,  IBIO.    Decided  April 
4,  IBIO. 

IN  BRROR  to  the  Supreme  Court  of  tbs 
State  of  California  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
perior Court  of  the  County  of  Los  Angeles, 
in  that  state,  quieting  the  title  of  a  munie- 
ipatity  to  the  use  of  the  waters  of  a 
stream.      Dismissed   for   want   of   jurisdic- 

See  same  ease  below,  152  Cal.  64&,  93 
Pac.  860,  1135. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  M.  WIdney  argued  the  cause  and 
filed  a  brief  for  plaintiiT  in  error: 

The  legal  title  of  the  preraiaes  in  contro- 
versy passed  by  the  treaty  to  the  United 
States,   and  never  passed   to  the  defendant 

Leese  v.  Clark,  20  Cal,  388;  Kni^t  v. 
United  Land  Asso.  142  U.  S.  101),  35 
L.  ed.  ses,  12  Bup  Ct.  Rep.  256;  Grisar  v. 
McDowell,  6  Wall.  373,  18  L.  ed.  S66;  Unit- 
ed SUtes  V.  Santa  Fe,  165  U.  S.  713,  41 
L.  ed.  888,  17  Sup.  Ct.  Rep.  472;  United 
SUtes  V.  Sandoval,  167  U.  S.  205,  42  L.  ed- 
174,  17  Sup.  OL  Rep.  808;  Trennuth  v.  San 
Francisco,  100  U.  8.  253,  2fi  L.  ed.  «2T; 
Woodworth  V.  Pulton,  1  Cal.  308;  Ward  v. 
Mulford,  32  Cal.  372;  People  ex  rel.  Har- 
bor Comrs.  V.  Kerber.  162  Cal.  731,  126  Am. 
St  Rep.  B3,  93  Fac.  881. 

Every  property  right,  title,  or  claim  of 
the  city,  whether  under  the  treaty,  law  of 

note  to  Mutual  h,  Ins.  Co.  v.  HeOrev,  6S 
L.R.A.  33. 

On  the  necessity  of  color  of  merit  In  Fed* 
eral  question  to  sustain  writ  of  error  to 
state  oourt — see  note  to  Oflteld  v.  New  York, 
N.  H.  4  H.  R.  Co.  Gl  L.  ed.  U.  S.  231. 

On  writs  of  error  to  state  courts  in  cases 
involving  land   titles — see   note  to  O'Cobot 
V.  Texas.  SO  L.  ed.  U.  8.  1120. 
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nations,  or  laws,  usages,  or  customs  of  Spain 
or  Mexico,  or  under  the  principles  of  equity, 
or  decisions  of  the  Federal  Supreme  Court, 
was  included  in  this  general  wording  of  the 
act  of  March  3,  1851. 

United  States  v.  Circuit  Judges,  3  Wall. 
674,  18  L.  ed.  113;  United  States  v.  Fossatt, 
21  How.  445,  36  L.  ed.  180;  Fremont  v.  Unit- 
ed States,  15  How.  552,  15  L.  ed.  244;  Castro 
V.  Hendricks,  23  How.  438,  16  L.  ed.  676; 
Beard  v.  Federy,  3  Wall.  480,  18  L.  ed.  92; 
Knight  V,  United  Land  Asso.  142  U.  S.  202, 
35  L.  ed.  989,  12  Sup.  Ct.  Rep.  258;  Thomp- 
son V.  Los  Angeles  Farming  &  Mill.  Co.  180 
U.  S.  74,  45  L.  ed.  434,  21  Sup.  Ct.  Rep.  289; 
Mitchell  V.  Furman,  180  U.  S.  433,  436,  45 
L.  ed.  611,  612,  21  Sup.  Ct.  Rep.  430;  Bark- 
er V.  Harvey,  181  U.  S.  489,  45  L.  ed.  968, 
21  Sup.  Ct.  Rep.  690;  McGarrahan  v.  Max- 
well, 28  Cal.  97. 

The  word  "land"  in  said  act  of  Congress 
of  1851  included  the  waters  that  are  in,  on, 
and  riparian  to,  the  lands,  from  surface  to 
bed  rock,  in  California. 

Illinois  C.  R.  Co.  v.  Chicago,  176  U.  S. 
668,  44  L.  ed.  627,  20  Sup.  Ct.  Rep.  509; 
Sturr  V.  Beck,  133  U.  S.  641,  33  L.  ed.  761, 
10  Sup.  Ct.  Rep.  350;  Gould  v.  Stafford,  91 
Cal.  165,  27  Pac.  543;  Hargrave  v.  Cook,  108 
Cal.  77,  30  L.R.A.  390,  41  Pac.  18;  Rose  v. 
Mesmer,  142  Cal.  329,  75  Pac.  905;  Southern 
California  Invest.  Co.  v.  Wilshirc,  144  Cal. 
73,  77  Pac.  767;  Verdugo  Cafion  Water  Co. 
V.  Verdugo,  152  Cal.  655,  93  Pac.  1025. 

When  the  California  court  held  that  the 
act  of  Congress  of  March  3,  1851,  did  not 
include  (but  excluded)  the  jurisdiction  of 
this  claim  of  the  city,  stipulated  to  be  de- 
rived under  a  grant  from  the  laws  of  the 
Spanish  and  Mexican  government,  it  thereby 
established  that  it  has  no  jurisdiction  of  this 
case,  and  should  have  reversed  the  trial 
court  in  its  decision  and  dismissed  the  case. 

Chouteau  v.  Eckhart,  2  How.  344,  11  L. 
ed.  293;  United  States  v.  Santa  F6,  supra; 
United  SUtes  v.  Sandoval,  167  U.  S.  292,  42 
L.  ed.  173,  17  Sup.  Ct.  Rep.  868. 

The  common  law  of  riparian  rights  being 
the  only  law  in  existence,  both  in  the  state 
of  California  and  in  the  United  States,  dur- 
ing the  entire  period  of  the  proceedings,  de- 
crees, and  patents,  involving  the  entire  sub- 
ject-matter of  the  present  action,  it  can 
only  be  held  that  this  common  law,  and  it 
alone,  entered  into  and  determined  the  re- 
spective riparian  rights  and  uses  of  both 
plaintiff  in  error  and  defendant  in  error,  and 
that  no  legislative  power  exists  in  the  Cali- 
fornia courts  to  change  this  law  or  the  legal 
rights  thereunder  of  the  parties  hereto. 

Hardin  v.  Jordan,  140  U.  S.  371,  35  L.  ed. 
428,  11  Sup.  Ct  Rep.  808,  838;  Grand  Rap- 
ids k  I.  R.  Co.  V.  Butler,  159  U.  S.  87,  40 
L.  ed.  85,  16  Sup.  Ct.  Rep.  991;  United 
7S8 


States  V.  Chandler-Dunbar  Water  Power  Co. 
209  U.  S.  447,  52  L.  ed.  881,  28  Sup.  Ct  Rep. 
579. 

The  United  States  patent  is  the  only  docu- 
ment that  passes  the  legal  title  to  any  Mexi- 
can grant  claims.  Until  its  issuance  the  le- 
gal title  remains  in  the  United  States.  On 
its  issuance  the  legal  title  vests  in  the  paten- 
tee and  his  successors  in  title,  and  can  only 
be  attacked  by  a  party  having  an  adverse 
claim  first  confirmed  and  patented  by  the 
United  States. 

Meader  v.  Norton,  11  Wall.  455,  20  L.  ed. 
187;  Wilcox  v.  Jackson,  13  Pet  616,  10  L. 
ed.  273;  Bagnell  v.  Broderick,  13  Pet  449, 
10  L.  ed.  242;  Gazzam  v.  Phillips,  20  How. 
374,  16  L.  ed.  960;  United  States  v.  Pacheoo, 
22  How.  226,  16  L.  ed.  337;  United  States 
V.  Halleck,  1  Wall.  454,  17  L.  ed.  668;  Unit- 
ed States  V.  Billings,  2  Wall.  444,  17  L.  ed. 
848 ;  Beard  v.  Federy,  3  Wall.  478,  18  L.  ed. 
88;  Gibson  v.  Chouteau,  13  Wall.  100,  20  L. 
ed.  637;  Carpentier  v.  Montgomery,  13  Wall. 
493,  20  L.  ed.  701;  More  v.  Steinbach,  127  U. 
S.  70,  32  L.  ed.  61,  8  Sup.  Ct  Rep.  1067; 
Thompson  v.  Los  Angeles  Farming  &  Mill. 
Co.  180  U.  S.  72,  45  L.  ed.  432,  21  Sup.  Ct 
Rep.  289;  Knight  v.  United  Land  Asso.  142 
U.  S.  199,  35  L.  ed.  988,  12  Sup.  Ct.  Rep. 
258. 

The  state  courts  have  no  jurisdiction  to 
reverse,  revise,  or  modify  titles  issued  by  the 
United  States.  Their  sole  jurisdiction  in 
such  cases  is  limited  to  declaring  what  title 
the  United  States  has  passed  and  to  whom, 
as  described  and  declared  in  the  obvioua 
words  of  the  patent. 

Irvine  v.  Marshall,  20  How.  660,  15  L.  ed. 
996;  Gibson  v.  Chouteau,  13  Wall.  99,  20  L. 
ed.  636;  Lux  v.  Haggin,  69  Cal.  373,  10  Pac 
674. 

A  patent  from  the  United  States  transfers 
all  interest  it  could  possess  in  the  soil,  and 
everything  imbedded  in  or  eonnectlid  there- 
with. 

Moore  v.  Smaw,  17  Cal.  199,  79  Am.  Dec 
123;  Los  Angeles  Farming  &,  Mill.  Co.  t* 
Thompson,  117  Cal.  694,  49  Pac  714. 

The  state  of  California  did  not  convey  any 
riparian  water  rights  to  the  city  of  Lo» 
Angeles,  by  its  statutes. 

Devine  v.  Los  Angeles,  202  U.  S.  334,  50 
L.  ed.  1054,  26  Sup.  Ct  Rep.  662;  Los  An- 
geles V.  Pomeroy,  124  Cal.  639,  57  Pac.  585; 
Vernon  Irrig.  Co.  y.  Los  Angeles,  106  Cal. 
253,  39  Pac.  762. 

The  United  SUtes  patent  to  the  city  of 
Los  Angeles,  and  the  proceedings  of  the 
tribunals  under  the  act  of  Congress  of  March 
3,  1851,  resulting  in  the  issuance  of  said 
patent,  were  conclusive  against  any  and  alt 
claims  of  the  city  of  Los  Angeles  by  virtoe 
of  any  right,  title,  interest,  or  claim  derived 
from  the  Spanish  or  Mexican  government  iA 
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or  to  lands  or  any  part  or  parcel  thereof  in 
California,  lying  outside  of  the  premises  de- 
scribed in  said  patent. 

United  States' v.  Fossatt;  Mitchell  v.  Fur- 
man;  and  Castro  v.  Hendricks, — supra;  Cas- 
tillero  v.  United  States,  2  Black,  17,  156,  17 
L.  ed.  360,  376;  Beard  ▼.  Federy,  3  WalL 
480,  18  L.  ed.  02;  Grisar  y.  McDowell,  6 
Wall.  376,  18  L.  ed.  867 ;  Lynch  y.  Bemal, 
9  Wall.  320,  19  L.  ed.  715;  More  v.  Stein- 
bach,  127  U.  S.  80,  32  L.  ed.  55,  8  Sup.  Ct. 
Rep.  1067;  Botiller  v.  Dominguez,  130  U. 
S.  238,  32  L.  ed.  926,  9  Sup.  Ct.  Rep.  525; 
Barker  y.  Harvey,  181  U.  S.  481,  45  L.  ed. 
063,  21  Sup.  Ct.  Rep.  690. 

The  city,  having  presented  its  claim,  is 
bound  by  the  decree  of  the  commissioners. 

More  V.  Steinbach  and  United  States  v. 
Halleck,  supra;  United  States  v.  Billings,  2 
Wall.  444,  17  L.  ed.  848;  Beard  v.  Federy, 
3  Wall.  487,  18  L.  ed.  88. 

The  legal  title  of  all  Spanish  and  Mexican 
grants  not  segregated  from  the  publie  do- 
main, private  as  well  as  public,  remains  in 
the  Federal  government  until  the  patent  is 
issued,  and  it  conclusively  vests  the  legal 
title  in  the  patentee  and  his  assigns. 

Diddle  Boggs  v.  Merced  Min.  Co.  14  Cal. 
279;  Young  v.  Howell,  14  Cal.  465;  Stark 
V.  Barrett,  15  Cal.  362;  Mott  v.  Smith,  16 
Cal.  534;  Moore  v.  Smaw,  17  Cal.  220,  79 
Am.  Dec.  123;  Teschemacher  v.  Thompson, 
18  Cal.  30;  Leese  v.  Clark,  18  Cal.  535;  Soto 
V.  Kroder,  19  Cal.  87. 

All  nonpresented  claims  are  abandoned 
and  become  part  of  the  public  domain. 

Estrada  v.  Murphy,  19  Cal.  248;  Leese  y. 
Clark,  supra;  Clark  y.  Lockwood,  21  Cal. 
220. 

A  patent  is  conclusive  against  a  nonpre- 
sented grant,  either  in  law  or  equity,  and 
reverts  to  the  public  domain. 

Mahoney  v.  Van  Winkle,  21  Cal.  553;  Do- 
ran  v.  Central  P.  R.  Co.  24  Cal.  246;  Semple 
y.  Hagar,  27  Cal.  163;  McGarrahan  v.  Max- 
well, 28  Cal.  75;  Hagar  v.  Lucas,  29  Cal. 
310;  Steinbach  y.  Moore,  30  Cal.  499;  Merle 
y.  Dixey,  31  Cal.  131;  Ward  y.  Mulford,  32 
Cal.  365;  Rico  v.  Spence,  21  Cal.  504. 

Nonpresented  pueblo  claims  are  nonexist- 
ent. 

Stevenson  y.  Bennett,  35  Cal.  424;  Ber- 
nal  v.  Lynch,  36  Cal.  135;  Page  y.  Fowler, 
37  Cal.  100;  Yates  y.  Smith,  38  Cal.  60; 
San  Francisco  y.  Canavan,  42  Cal.  541 ;  Mil- 
ler v.  Dale,  44  Cal.  562;  Brown  y.  Brackett, 
45  Cal.  167;  Chipley  v.  Farris,  45  Cal.  527; 
Gardiner  y.  Miller,  47  Cal.  570;  Cassidy  y. 
Carr,  48  Cal.  339;  Galindo  y.  Wittenmeyer, 
49  Cal.  12;  Cruz  y.  Martinez,  53  Cal.  239; 
Anzar  y.  Miller,  90  Cal.  342,  27  Pac.  299; 
De  Guyer  y.  Banning,  91  Cal.  400,  27  Pac 
761;  Los  Angeles  Farming  ft  MilL  Co.  y. 
Thompson,  117  Cal.  594,  49  Pao.  714;  Holla- 
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day  T.  San  Francisco,  124  Cal.  352,  57  P«4. 
146;  Harvey  y.  Barker,  126  CaL  262,  58  Pae. 
692. 

When  the  highest  court  of  a  state  decidea 
against  any  right  claimed  under  a  treaty 
and  the  Constitution  of  the  United  States, 
the  Supreme  Court  has  jurisdiction  to  review 
the  case.  A  case  arising  from  or  growing: 
out  of  a  treaty  is  one  involving  rights  given* 
or  protected  by  a  treaty. 

Owings  y.  Norwood,  5  Cranch,  120,  3  Li- 
ed. 120;  Martin  y.  Hunter,  1  Wheat  304, 
4  L.  ed.  97. 

Where  the  claim  is  made  to  land  under  a 
treaty  or  authority  of  some  officer  of  th^ 
United  States,  and  the  claim  is  denied,  the 
Supreme  Court  has  jurisdiction  to  review 
the  case. 

Crowell  v.  Randell,  10  Pet.  368,  9  L.  eid« 
458;  Cunningham  v.  Ashley,  14  How.  386, 
14  L.  ed.  467;  Burgess  v.  Gray,  16  How.  58; 
14  L.  ed.  844;  Walton  v.  Cotton,  19  How. 
355, 15  L.  ed.  658;  Murray  v.  Charleston,  96 
U.  S.  442,  24  L.  ed.  762 ;  McNulta  v.  Loch- 
rldge,  141  U.  S.  331,  35  L.  ed.  800, 12  Sup.  Ct. 
Rep.  11;  Bushuell  v.  Crooke  Min.  &  Smelt- 
ing Co.  148  U.  S.  689,  37  L.  ed.  613,  13  Sup. 
Ct.  Rep.  771 ;  Neilson  v.  Lagow,  7  How.  772, 
12  L.  ed.  908;  Cousin  y.  Labatut,  19  How. 
601,  15  L.  ed.  601;  Irvine  v.  Marshall,  20 
How.  560-564,  15  L.  ed.  996-998;  Berthold 
V.  McDonald,  22  How.  334,  16  L.  ed.  318; 
United  States  v.  Fossatt,  21  How.  445,  451, 
16  L.  ed.  186,  187;  Carondelet  v.  St.  Louis, 
1  Black,  187,  17  L.  ed.  105;  Magwire  v.  Ty- 
ler, 1  Black,  195,  17  L.  ed.  137;  Minnesota 
v.  Bachelder,  1  Wall.  109,  17  L.  ed.  551; 
Silver  v.  Ladd,  6  Wall.  440,  18  L.  ed.  828; 
Pumpelly  y.  Green  Bay  ft  M.  Canal  Co.  18 
Wall.  182,  20  L.  ed.  562;  Glasgow  v.  Baker, 
128  U.  S.  560,  32  L.  ed.  513,  9  Sup.  Ct.  Rep. 
154;  Pickering  v.  Lomax,  145  U.  S.  310,  36 
L.  ed.  716,  12  Sup.  Ct.  Rep.  860;  Shively  t. 
Bowlby,  152  U.  S.  1,  38  L.  ed.  331,  14  Snp. 
Ct.  Rep.  548. 

Generally  a  decision  of  a  state  court 
against  the  validity  of  an  authority  set  up 
under  the  United  States  by  defendants  in  an 
action  of  trespass  to  try  title,  so  far  as  it 
involves  the  decision  of  a  question  of  law, 
presents  a  question  for  review,  whether  tba 
question  depends  upon  the  Constitution, 
laws,  or  treaties  of  the  United  States,  or  up- 
on the  local  law,  or  upon  principles  of  gen- 
eral jurisprudence. 

Stanley  v.  Schwalby,  162  U.  B.  255,  40  L. 
ed.  960,  16  Sup.  Ct  Rep.  754;  Chicago,  B.  k 
Q.  R.  Co.  y.  Illinois,  200  U.  S.  561,  60  L.  ed. 
596,  26  Sup.  Ct  Rep.  341,  4  A.  ft  E.  Aim. 
Cas.  1175;  West  Chicago  Street  R.  Co.  v. 
Illinois,  201  U.  S.  518,  60  L.  ed.  850,  20 
Sup.  Ct  Rep.  518. 

It  is  not  material  whether  the  invalidi^ 
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of  a  title  was  decided  upon  a  question  of 
faet  or  law,  if  the  title  was  rejected. 

Lytic  V.  Arkansas,  22  How.  193,  16  L.  ed. 
306. 

That  a  proper  construction  of  the  survey 
and  patents  gives  riparian  rights  covering 
the  land  in  dispute,  and  that  it  is  not  com- 
petent to  overcome  such  rights  by  evidence 
affecting  the  legal  import  of  the  plats  and 
patents,  raises  a  Federal  question. 

French-Glenn  Liv6  Stock  Co.  v.  Springer, 
186  U.  S.  47,  46  L.  ed.  800,  22  Sup.  Ct.  Rep. 
663;  Kean  v.  Calumet  Canal  &  Improv.  Co. 
190  U.  S.  452,  47  L.  ed.  1134,  23  Sup.  Ct. 
Rep.  651 ;  Hardin  v.  Jordan,  140  U.  S.  371, 
36  L.  ed.  428,  11  Sup.  Ct.  Rep.  808,  838. 

A  refusal  to  consider  a  Federal  question 
which  is  controlling  in  a  case  is  equivalent 
to  a  decision  against  the  Federal  right  in- 
volved therein,  and  gives  the  Supreme  Court 
jurisdiction  to  review. 

Des  Moines  Nav.  k  R.  Co.  v.  Iowa  Home- 
stead Co.  123  U.  S.  552,  31  L.  ed.  202,  8  Sup. 
Ct.  Rep.  217. 

A  Federal  question  for  this  court  is  raised 
where  a  title  or  right  or  privilege  or  im- 
munity on  which  recovery  depends  will  be 
defeated  by  one  construction  of  the  Consti- 
tution or  a  law  of  the  United  States,  or  sus- 
tained by  the  opposite  construction. 

Carondelet  v.  St  Louis,  1  Black,  179,  17 
L.  ed.  102;  Starin  v.  New  York,  116  U.  S. 
248,  29  L.  ed.  388 ;  Missouri,  K.  ft  T.  R.  Co. 
V.  Haber,  169  U.  S.  613,  42  L.  ed.  878,  18 
Sup.  Ct.  Rep.  488;  Chicago,  B.  &  Q.  R.  Co.  v. 
Illinois,  200  U.  S.  567,  50  L.  ed.  604,  26 
Sup.  Ct.  Rep.  341,  4  A.  ft  £.  Ann.  Cas.  1175. 

In  the  case  at  bar,  the  state  court  refused 
to  give  due  force  and  effect  or  any  force  or 
effect  whatever  to  the  decree  of  the  Federal 
board  of  land  commissioners,  pleaded  as  a 
defense  and  as  rea  judicata,  and  denied  by 
the  state  courts,  and  duly  assigned  as  the 
third  error.  This  also  raises  a  Federal  ques- 
tion for  this  court  to  decide. 

Dupasseur  v.  Rochereau,  21  Wall.  130,  22 
L.  ed.  588;  Central  Nat.  Bank  v.  Stevens, 
169  U.  S.  432,  42  L.  ed.  807,  18  Sup.  Ct.  Rep. 
403;  Deposit  Bank  v.  Frankfort,  191  U.  S. 
499,  48  L.  ed.  276,  24  Sup.  Ct.  Rep.  154 ;  ^ 
National  Foundry  ft  Pipe  Works  v.  Ocont4> 
Water  Supply  Co.  183  U.  8.  216,  46  L.  ed. 
167,  22  Sup.  Ct.  Rep.  111. 

Mr.  William  B.  Mathews  argued  the 
cause,  and,  with  Mr.  Leslie  R.  Hewitt,  filed 
a  brief  for  defendant  in  error: 

No  Federal  question  exists  in  the  record 
by  virtue  of  any  provision  of  the  treaty  of 
Guadalupe  Hidalgo  or  of  the  act  of  March 
3i  1851. 

New  Orleans  v.  De  Armas,  9  Pet.  224,  9  L. 
ed.  109;  Phillips  v.  Mound  City  Land  ft 
Water  Asso.  124  U.  S.  C05;  31  L.  ed.  588, 
740 


8  Sup.  Ct.  Rep.  657;  California  Powder 
Works  V.  Davis,  151  U.  S.  389,  395,  38  L.  ed. 
206,  208,  14  Sup.  Ct.  Rep.  350;  Crystal 
Springs  Land  ft  Water  Co.  v.  Los  Angeles, 
82  Fed.  114,  177  U,  S.  169,  44  L.  ed.  720, 
20  Sup.  Ct.  Rep.  573;  Los  Angeles  v.  Pome- 
roy,  124  Cal.  597,  57  Pac.  585;  Hooker  v. 
Los  Angeles,  188  U.  S.  314,  47  L.  ed.  487» 
63  LJt.A.  471,  23  Sup.  Ct  Rep.  395. 

The  question  of  the  existence  of  the  para- 
mount water  right  claimed  by  the  city  was 
one  of  state  or  general  public  law,  on  which 
the  decision  of  the  state  court  was  final  and 
conclusive. 

Ohm  V.  San  Francisco,  92  Cal.  450, 28  Pac 
580;  Chicago,  R.  I.  ft  P.  R.  Co.  v.  McGlinn, 
114  U.  S.  542,  546,  29  L.  ed.  270,  271,  6  Sup. 
Ct  Rep.  1006;  St  Louis  v.  Myers,  113  U. 
S.  566,  28  L.  ed.  1131,  5  Sup.  Ct.  Rep.  640; 
Packer  v.  Bird,  137  U.  S.  661,  34  L.  ed.  819, 
11  Sup.  Ct  Rep.  210;  Hardin  v.  Jordan,  140 
U.  S.  371,  35  L.  ed.  428,  11  Sup.  Ct  Rep. 
808,  838;  Middleton  v.  Pritchard,  4  111.  510, 
38  Am.  Dec  112;  Shively  v.  Bowlby,  152  U. 
S.  1,  38  L.  ed.  331,  14  Sup.  Ct  Rep.  548;  £1- 
dridge  v.  Trezevant,  160  U.  S.  452,  40  L.  ed. 
490,  16  Sup.  Ct  Rep.  345;  Barney  v.  Keo- 
kuk, 94  U.  S.  324,  24  L.  ed  224 ;  Hooker  v. 
Los  Angeles,  supra;  Devine  v.  Los  Angeles, 
202  U.  S.  313,  50  L.  ed.  1046,  26  Sup.  Ct 
Rep.  652. 

The  decision  of  a  Federal  question  was 
not  necessary  to  the  determination  of  this 
cause  in  the  state  court. 

Eustis  V.  Bolles,  150  U.  S.  361,  37  L.  ed. 
1111,  14  Sup.  Ct.  Rep.  131;  New  Orleans  v. 
New  Orleans  Waterworks  Co.  f42  U.  S.  79, 35 
L.  ed.  943,  12  Sup.  Ct  Rep.  142;  California 
Powder  Works  v.  Davis,  supra;  Dower  t. 
Richards,  151  U.  S.  658,  38  L.  ed.  305,  14 
Sup.  Ct.  Rep.  452;  Wade  v.  Lawder,  165  U.  S. 
624,  41  L.  ed.  851, 17  Sup.  Ct  Rep.  425. 

Federal  jurisdiction  cannot  be  founded  up- 
on questions  which  are  frivolous  and  unsub- 
stantial, or  have  been  foreclosed  by  previous 
decisions  of  this  court. 

Leonard  v.  Vicksburg,  S.  ft  P.  R.  Co.  198 
U.  S.  416,  49  L.  ed.  1108,  25  Sup.  Ct  Rep. 
750;  Equitable  Life  Assur.  Soc.  v.  Brown, 
187  U.  S.  308,  47  L.  ed.  190,  23  Sup.  Ct 
Rep.  123;  Hamblin  v.  Western  Land  Co. 
147  U.  S.  531,  37  L.  ed.  267,  13  Sup.  Ct 
Rep.  353 ;  New  Orleans  v.  New  Orleans  Wat- 
erworks Co.  supra;  McCain  v.  Des  Moines, 
174  U.  S.  168,  43  L.  ed.  936,  19  Sup.  Ct.  Rep. 
644;  Spies  v.  Illinois,  123  U.  S.  131,  31  L. 
ed.  80,  8  Sup.  Ct  Rep.  21,  22. 

The  claim  in  the  fifth  asignment  of  error, 
that  the  decision  of  the  state  court  denied 
to  the  plaintiff  in  error  the  equal  protection 
of  the  law,  in  violation  of  the  14th  Amend- 
ment, is  without  merit  and  cannot  confer 
Federal  jurisdiction. 

Central  Land  Co.  t.  Laidley,  169  U.  & 
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103,  40  L.  ed.  91,  16  Sup.  Ct.  Rep.  80;  Mor- 
ley  V.  Lake  Shore  &  M.  S.  R.  Co.  146  U.  S. 
162,  36  L.  ed.  926,  13  Sup.  Ct.  Rep.  64; 
Hooker  v.  Los  Angeles,  supra;  Sayward  v. 
Denny,  168  U.  S.  180,  39  L.  ed.  941,  16  Sup. 
Ct.  Rep.  777;  Leeper  v.  Texas,  139  U.  S.  462, 
36  L.  ed.  226,  11  Sup.  Ct.  Rep.  679;  Eldridge 
V.  Trszevant,  supra;  Tinsley  v.  Anderson, 
171  U.  S.  101,  43  L.  ed.  91,  18  Sup.  Ct.  Rep. 
806;  Clarke  v.  McDade,  166  U.  S.  168,  41  L. 
ed.  673,  17  Sup.  Ct.  Rep.  284;  New  Orleans 
Waterworks  Co.  v.  Louisiana,  186  U.  S.  336, 
46  L.  ed.  936,  22  Sup.  Ct.  Rep.  690. 

The  claim  of  plaintiff  in  error  that  the 
judgment  of  the  state  court  interferes  with 
the  primary  disposal  of  the  public  lands  in 
California  is  also  without  merit,  and  pre- 
sents no  real  and  substantial  Federal  ques- 
tion. 

Langdeau  v.  Hanes,  21  Wall.  621,  629,  22 
L.  ed.  606,  608;  Adam  y.  Norris,  103  U.  S. 
591,  693,  26  L.  ed.  683,  684;  Hooker  v.  Los 
Angeles,  supra. 

The  decisions  of  this  court  leave  no  ground 
for  question  as  to  the  meaning  of  the  words 
"public  lands,"  employed  in  the  act  of  Sep- 
tember 9,  1860,  admitting  California  into 
the  Union. 

Newhall  v.  Sanger,  92  U.  S.  761,  763,  23 
L.  ed.  769,  770;  Bardou  v.  Northern  P.  R. 
Co.  146  U.  S.  536,  36  L.  ed.  806,  12  Sup.  Ct. 
Rep.  866;  Cameron  v.  United  States,  148  U. 
S.  301,  37  L.  ed.  469,  13  Sup.  Ct.  Rep.  696; 
Barker  v.  Harvey,  181  U.  S.  490,  46  L.  ed. 
968,  21  Sup.  Ct.  Rep.  690. 

The  decision  of  the  state  court  sustaining 
the  city's  claim  of  title  was  based  on 
grounds,  not  Federal,  which  were  sufficient 
to  sustain  its  judgment,  and  is  therefore  not 
subject  to  review  by  this  court  on  writ  of 
error. 

Klinger  v.  Missouri,  13  Wall.  267,  263,  20 
L.  ed.  636,  637;  Eustis  v.  Bolles,  supra;  New 
Orleans  Waterworks  Co.  v.  Louisiana  Sugar 
Ref.  Co.  126  U.  S.  18,  38,  31  L.  ed.  607,  614, 
8  Sup.  Ct.  Rep.  741. 

The  fact  that  the  claim  of  plaintiff  in  er- 
ror was  denied  by  the  state  court  does  not 
mean  that  the  decision  of  that  court,  even 
though  erroneous,  had  the  effect  of  depriv- 
ing it  of  property  without  due  process  of 
law. 

Leeper  v.  Texas,  139  U.  8.  462,  468,  36  L. 
ed.  226,  227,  11  Sup.  Ct.  Rep.  679;  Central 
Land  Co.  v.  Laidley  and  Sayward  v.  Denny, 
supra;  Davidson  v.  New  Orleans,  96  U.  S. 
97,  105,  24  L.  ed.  616,  620. 

Mr.  John  F.  Dillon  also  argued  the 
cause,  and,  with  Messrs.  William  B.  Math- 
ews, John  C.  Thompson,  and  Leslie  R. 
Hewitt,  filed  a  brief  for  defendant  in  error: 

The  letters  patent  issued  by  the  United 
States  to  the  city  of  Los  Angeles  for  pueblo 
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lands  under  the  act  of  Congress  of  March  3, 
1861,  were  not  a  new  grant  to  the  city,  but 
only  recognized  and  confirmed  pre-existing 
rights  under  Spanish  and  Mexican  law, 
which  were  vested  in  the  city  as  successor  of 
the  pueblo. 

Beard  v.  Federy,  3  Wall.  478,  491,  18  L. 
ed.  88,  02;  Hooker  v.  Los  Angeles,  188  U. 
S.  314,  317,  47  L.  ed.  487,  490,  63  L.R.A.  471, 
23  Sup.  Ct.  Rep.  396 ;  Devine  v.  Los  Angeles, 
202  U.  S.  313,  316,  60  L.  ed.  1046,  1047,  26 
Sup.  Ct.  Rep.  662;  Townsend  v.  Greeley,  6 
Wall.  326,  334,  18  L.  ed.  647,  648;  Newhall 
V.  Sanger,  92  U.  S.  761,  23  L.  ed.  769;  Pal- 
mer V.  Low,  98  U.  S.  1,  26  L.  ed.  60;  Browns- 
ville V.  Cavazos,  100  U.  S.  138,  143,  25  L. 
ed.  674,  676;  More  v.  Steinbach,  127  U,  S. 
70,  32  L.  ed.  61,  8  Sup.  Ct  Rep.  1067;  San 
Francisco  v.  Le  Roy,  138  U.  S.  666,  34  L.  ed. 
1096,  11  Sup.  Ct.  Rep.  304;  Knight  v.  Unit- 
ed  States  Land  Asso.  142  U.  S.  162,  183,  36 
L.  ed.  976,  981,  12  Sup.  Ct.  Rep.  258. 

The  riparian  rights  of  patentees  from  the 
United  States  are  to  be  determined  accord- 
ing to  the  law  of  the  state  in  which  the 
lands  lie. 

Shively  v.  Bowlby,  162  U.  S.  1,  46,  38 
L.  ed.  331,  347,  14  Sup.  Ct.  Rep.  648;  Lown- 
des V.  Huntington,  163  U.  S.  1,  19,  38  L. 
ed.  616,  618,  14  Sup.  Ct.  Rep.  768;  Grand 
Rapids  &  I.  R.  Co.  v.  Butler,  159  U.  S.  87, 
92,  40  L.  ed.  86,  87,  16  Sup.  Ct.  Rep.  991; 
St.  Anthony  Falls  Water  Power  Co.  v.  St 
Paul  Water  Comrs.  168  U.  S.  349,  42  L.  ed. 
497,  18  Sup.  Ct  Rep.  167;  Kean  v.  Calumet 
Canal  &  Improv.  Co.  190  U.  S.  452,  47  L. 
ed.  1134,  23  Sup.  Ct.  Rep.  661;  Hardin  ▼. 
Shedd,  100  U.  S.  608,  47  L.  ed.  1166,  23  Sup. 
Ct  Rep.  686;  St  Louis  v.  Myers,  113  U.  S. 
566,  28  L.  ed.  1131,  6  Sup.  Ct  Rep.  640; 
Packer  v.  Bird,  137  U.  S.  661,  34  L.  ed.  819, 
11  Sup.  Ct.  Rep.  210;  Eldridge  v.  Trczevant, 
160  U.  S.  452,  40  L.  ed.  490,  16  Sup.  Ct 
Rep.  345;  St  Louis  v.  Rutz,  138  U.  S.  226, 
34  L.  ed.  941,  11  Sup.  Ct.  Rep.  337;  Illi- 
nois C.  R.  Co.  V.  Illinois,  146  U.  S.  387,  435- 
437,  406-474,  36  L.  ed.  1018,  1036,  1037, 
1047-1050,  13  Sup.  Ct.  Rep.  110. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  city  of  Los  Angeles  brought  suit  in 
the  superior  court  of  the  county  of  Los 
Angeles  against  the  Los  Angeles  Farming 
&  Milling  Company,  hereinafter  called  the 
Milling  Company,  to  quiet  the  title  of  the 
city  to  the  use  of  the  waters  of  the  Los  An- 
geles  river.  The  city  of  Los  Angeles  is  sit- 
uated on  the  Los  Angeles  river,  a  non-navi- 
gable stream,  rising  in  the  San  Fernando 
valley  and  mountains  adjacent  and  flowing 
*from  the  north  down  to  and  through  [219 
said  city.  The  Milling  Company  is  the 
owner    of    a    large    tract    of    land,    about 
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L0,000  acres,  situated  some  10  miles  up 
stream,  above  said  city,  on  the  sam« 
river.  In  its  complaint,  the  city  of  Los 
Angeles  sets  forth  that  it  is  the  own- 
er of  the  paramount  right  to  take  and 
use  all  of  the  water  of  said  river,  from 
its  sources  to  the  southern  boundary  of  the 
city,  so  far  as  it  is  ntu^essary  to  furnish  a 
supply  for  the  use  of  the  city  and  its  in- 
habitants; that  the  plaintiff  in  error  owns 
its  lands  subject  to  such  paramount  right 
of  the  city  to  the  use  of  the  water,  and 
claims  adversely  to  the  city  and  its  estate 
and  interest  in  said  water  right. 

The  defendant  answered,  and,  among  other 
things,  set  up  a  denial  of  the  alleged  para- 
mount rights  of  the  city  in  the  waters  of  the 
Los  Angeles  river,  and  alleges  that  it  and 
its  predecessors  had  been  in  the  exclusive 
possession  of  said  lands  for  more  than  fifty 
years,  under  claim  of  title,  using  the  waters 
of  the  river  riparian  or  appurtenant  to  its 
estate;  that  the  value  of  the  premises  was 
over  $600,000;  that  its  lands  were  some  10 
miles  above  the  city,  on  the  river;  that  the 
title  to  the  lands  and  waters  in  controversy 
was  first  owned  by  the  Crown  of  Spain, 
thence  passing  to  the  Republic  of  Mexico, 
which  Republic,  on  June  17,  1846,  granted 
to  the  predecessors  of  the  Milling  Company 
certain  lands,  which  included  the  lands  in 
controversy;  that,  by  the  treaty  between  the 
Republic  of  Mexico  and  the  United  States, 
the  sovereign  rights  and  titles  of  said  Re- 
public of  Mexico  in  said  property  passed  to 
and  vested  in  the  United  States;  that  Cali- 
fornia, upon  its  adjnission  to  the  Union,  was 
prohibited  from  passing  any  laws  disposing 
of  the  public  lands  of  the  United  States,  or 
from  doing  any  acts  whereby  the  title  of  the 
United  States  in  the  public  lands  within  its 
limits  should  be  impaired  or  questioned; 
that  the  laws  of  the  United  States  were  ex- 
tended over  California,  September  29,  1850; 
that  the  Congress  of  the  United  States 
passed  an  act,  approved  March  3,  1851  [0 
8tat.  at  L.  631,  chap.  41],  providing  for  the 
ascertainment  and  settlement  of  the  land 
220]  *c1aims  derived  from  Spain  or  Mexi- 
co in  the  state  of  California,  and  created 
a  board  of  land  commissioners  for  that 
purpose;  that  all  lands,  the  claim  to 
which  was  rejected,  or  had  not  been  pre- 
sented, to  said  board,  should  be  held  and 
considered  as  part  of  the  public  do- 
main of  the  United  States;  that  claims 
of  towns  or  cities  should  be  presented 
under  said  act;  that  a  grant  to  cities  or 
towns  existing  July  7,  1846,  should  be  pre- 
sumed; that  the  decrees  and  patents  issued 
1^  the  tribunals  under  *said  act  should  be 
conclusive  between  the  United  States  and 
the  claimant;  that  the  claims  of  the  prede- 
cessors in  interest  of  the  Milling  Company 
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to  its  lands  were  duly  presented  to  the  board 
of  land  commissioners,  and  confirmed  on 
January  8,  1873,  and  the  patent  of  the 
United  States  was  issued  to  them;  and  it 
is  alleged  that  said  patentee  thereby  became 
vested  with  the  rights  in  fee  simple  to  said 
lands  and  all  the  waters  therein  or  riparian 
thereto.  It  is  alleged  that  this  patent  is 
rea  judicata  of  the  rights  of  the  Milling 
Company;  that  under  the  act  of  March  3, 
1851,  the  mayor  and  council  of  the  city  of 
Los  Angeles  presented  to  the  said  board  of 
land  commissioners  a  claim  for  16  square 
leagues  of  land,  known  as  the  pueblo  of  Los 
Angeles,  and  for  the  water  rights  of  the  said 
Los  Angeles  river,  for  the  use  of  the  pueblo; 
that  said  claim  was  adjudged  and  aflSrmed 
to  be  valid  to  the  extent  of  4  square  leagues, 
and  held  invalid  as  to  the  remainder  thereof, 
and  that  a  patent  was  issued  by  the  United 
States  to  the  city  of  Los  Angeles  on  August 
0,  1866,  for  4  square  leagues  of  land.  Tlie 
Milling  Company  sets  up  that  this  confir- 
mation and  patent  in  favor  of  the  city  is  res 
judicata  for  4  square  leagues,  and  claims 
that  the  city  is  barred  from  setting  up  or 
claiming  any  title,  ownership,  or  interest  in 
or  to  the  premises  in  controversy  herein; 
that  the  sources  and  tributaries  of  the  Los 
Angeles  river  are  located  on  the  public  lands 
of  the  United  States;  that  the  legislature 
of  California  has  passed  certain  acts,  at- 
tempting to  confer  and  grant  to  the  city 
of  Los  Angeles  paramount  right  to  take  and 
use  all  the  waters  of  the  Los  Angeles  river, 
which  acts,  it  is  contended,  *are  null  [221 
and  void  under  the  act  of  Congress  admit- 
ting the  state  of  California  into  the  Union 
[9  Stat,  at  L.  452,  chap.  50],  and,  under 
article  14  of  the  Constitution,  preventing 
private  property  being  taken  for  public  use 
without  just  compensation  ther^or.  The 
answer  also  sets  up  the  statute  of  limita- 
tions. 

The  case  was  submitted  to  the  court  of 
original  jurisdiction  upon  a  stipulation  of 
facts,  which  shows  that  the  pueblo  of  Los 
Angeles  was  established  in  1781  under  the 
government  of  Spain,  containing  4  square 
leagues  of  land, 'embracing  the  lands  after- 
wards patented  to  the  city  under  the  act 
of  Congress  of  March  3,  1851;  that  the  set- 
tlers and  inhabitants  of  the  pueblo  used  the 
water  from  the  river  by  means  of  ditches 
for  domestic  and  irrigation  purposes  until 
the  time  of  the  acquisition  of  the  state  of 
California  by  the  United  States,  the  amount 
of  irrigable  land  being  then  about  1,600 
acres,  and  it  is  stipulated: 

'^nder  the  laws  of  the  Kingdom  of  Spain, 
said  pueblo,  upon  its  foundation,  by  virtue 
of  a  grant  under  such  laws,  had  the  para- 
mount right,  claimed  by  the  plaintiff  in  the 
complaint  herein^  to  use  all  the  water  of  the 
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river,  and  such  paramount  right  continued 
to  exist  under  that  government  and  under 
the  Mexican  government,  until  the  acquisi- 
tion of  California  by  tbe  United  States." 

It  appears  in  the  stipulation  of  facts  that 
the  pueblo  of  Los  Angeles,  in  presenting  its 
petition  to  the  board  of  land  commissioners, 
wherein  it  claimed  the  16  square  leagues, 
presented  as  a  part  thereof  a  copy  of  an 
ordinance  of  the  King  of  Spain,  wherein  he 
provides  for  the  establishment  of  the  town 
of  Pi  tic,  in  Sonora,  and  orders  that  the  pro- 
visions relative  thereto  should  be  followed  in 
the  foundation  of  any  new  pueblos  in  the 
jurisdiction  of  the  commanding  general  of 
the  internal  provinces  of  the  West,  of  which 
California  constituted  a  part,  and  attached 
to  that  petition  was  a  copy  of  the  plan  of 
the  town  of  Pitic,  which  contained^  among 
other  things,  this  provision: 

"7th.  The  neighbors  and  natives  shall  like- 
222]  wise  enjoy  the  *U8e  of  the  woods,  water, 
and  other  benefits  from  the  royal  and  vacant 
lands  lying  outside  of  the  tract  assigned  to 
the  new  town,  jointly  with  the  residents 
and  natives  of  the  immediate  and  adjoining 
towns;  which  favor  and  right  shall  con- 
tinue until  by  his  Majesty  the  same  shall  be 
granted  or  alienated;  in  which  case,  regula- 
tions will  be  made  according  to  the  provi- 
sions for  concessions  in  favor  of  new  pos- 
sessors or  proprietors." 

But  there  is  nothing  in  the  statement  of 
facts  affecting  the  force  of  the  stipulation 
that  the  pueblo  of  Los  Angeles  had  the 
paramount  water  right,  as  above  stated,  and 
as  claimed  in  the  complaint,  until  the  ac- 
quisition of  the  state  of  California  by  the 
United  States.  It  is  further  stipulated  that 
no  grant  nor  claim  of  the  real  property  de- 
scribed in  the  complaint  was  presented  for 
confirmation  under  the  act  of  March  3,  1851, 
except  in  so  far  as  the  same  may  have  been 
embraced  in  the  claim  of  the  mayor  and 
common  council  of  the  city  of  Los  Angeles, 
presented  and  confirmed  in  the  manner  de- 
scribed, which  resulted  in  the  confirmation 
and  patent  for  4  square  leagues  of  land,  and 
the  rejection  of  the  claim  for  the  remaining 
portion  of  the  premises  described  and 
claimed  by  the  petitioners;  that  pursuant 
to  that  decree,  the  United  States  issued  a 
patent  for  the  4  square  leagues  of  land; 
that  the  city  of  Los  Angeles  was  incorpo- 
rated on  April  4,  1850,  by  act  of  the  legis- 
lature of  California,  with  boundaries  in- 
cluding the  4  square  leagues,  and  the  act 
provided  that  the  city  should  succeed  to  all 
the  rights,  claims,  and  powers  of  the  pueblo 
of  Los  Angeles  in  regard  to  property,  and 
shall  be  subject  to  all  the  liabilities  in- 
curred and  obligations  created  by  the  ayun- 
tamiento  of  said  pueblo.  The  decision  of 
the  commissioners  was  affirmed  by  the  dia- 
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trict  court  of  the  United  States,  and  a  pat- 
ent was  issued  on  August  9,  180G,  in  ac- 
cordance therewith,  for  4  square  leagues. 
Afterwards,  on  August  4,  1875,  another  pat- 
ent was  issued  by  the  United  States  for  the 
4  square  leagues  of  land,  in  which  latter  pat- 
ent no  mention  was  made  of  the  fact  that 
the  land  *for  which  confirmation  was  [223 
asked  contained  16  square  leagues,  or  that 
the  claim  of  the  city  was  founded  on  the  Mex- 
ican grant  to  the  petitioners  made  on  Au- 
gust 26,  1844,  as  was  stated  in  the  earlier 
patent.  The  patent  of  August  4,  1875,  con- 
tained a  certificate  of  the  United  States  sur- 
veyor general  for  California,  that  notice  of 
the  plat  and  survey  had  been  advertised  in 
two  newspapers,  and  that  the  plat  was  a 
correct  copy  of  the  original,  and  had  been 
approved  August  4,  1875,  by  the  Commis- 
sioner of  the  General  Land  Office. 

As  to  the  land  claimed  and  owned  by  the 
Milling  Company,  it  is  stipulated  that  it 
was  contained  in  the  Rancho  Ex-Mission  de 
San  Fernando,  which  embraced  the  lands 
of  the  Milling  Company,  and  was  an  im- 
perfect or  inchoate  grant  made  by  the  Mex- 
ican government  on  June  14,  1846,  and  the 
claim  thereto  of  the  predecessors  in  interest 
to  the  Milling  Company  was  presented  to 
and  confirmed  by  the  board  of  land  commis- 
sioners, under  the  act  of  March  3,  1851,  and 
the  patent  of  the  United  States  was  issued 
therefor  on  January  8,  1873;  that  said  pat- 
ent includes  121,619  acres  of  land,  through 
a  part  of  which  the  Los  Angeles  river  and 
its  tributaries  fiow;  that  said  rancho  is  ri- 
parian to  said  river,  and  that  the  patent 
states  that  the  United  States  of  America 
granted  the  land  therein  embraced,  with  the 
appurtenances,  without  making  any  reser- 
vation or  exception  of  any  rights  to  said 
river,  its  tributaries  or  waters  tlH».rpin ;  that 
the  value  of  the  premises  in  controversy  is 
over  $400,000;  that  neither  the  city  nor 
any  of  its  predecessors  have  contested  the 
grant,  survey,  or  proceedings  in  connection 
with  the  confirmation  of  the  claim  of  the 
predecessors  in  interest  to  the  Milling  Com- 
pany to  said  rancho;  that  said  rancho  is 
situated  on  said  river,  some  10  miles  above 
the  city  of  Los  Angeles,  and  above  any  of 
the  points  of  diversion  of  water  by  said 
city;  that  after  the  acquisition  of  Califor- 
nia by  the  United  States,  the  pueblo  of  Los 
Angeles  continued  to  exist  and  be  managed 
by  the  pueblo  authorities,  and  the  water  of 
said  river  continued  to  be  used  for  domestie 
and  irrigation  purposes  by  its  inhabitants 
until  *the  incorporation  of  the  city  un-  [224 
der  the  legislative  act  of  April  4, 1850,  and 
thereafter  the  use  of  water  from  said  river 
for  municipal,  domestic,  and  irrigation  pur- 
poses continued  until  about  1901,  since  which 
time  all  of  said  water  has  been  needed  and 
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uied  for  domestie  purposes  in  said  city,  as 
enlarged  from  the  patented  area  of  17,172 
acres  to  27,695  acres  in  1898;  that  the  sur- 
face stream  of  the  river  continues  for  a 
distance  of  several  miles  above  the  city,  to 
points  where  it  rises  from  beneath  the  sur- 
face of  the  ground,  and,  in  seasons  of  heavy 
rainfall,  it  extends  up  to  the  mouths  of  the 
various  canyons,  from  which  surface  streams, 
coming  from  public  lands  of  the  United 
States,  and  which  are  the  sources  and  tribu- 
taries of  the  Los  Angeles  river,  emerge  and 
flow,  until  the  approach  of  summer,  when 
they  sink  into  the  sand  at  or  near  the 
mouths  of  such  canyons ;  that  all  of  the  ter- 
ritory in  which  the  surface  stream  of  the 
Los  Angeles  river  constantly  flows,  and  all 
of  the  valleys  through  which  the  torrential 
surface  stream  of  the  river  flows,  in  winter 
and  spring,  up  to  the  mouths  of  said  can- 
yons, are  embraced  within  Spanish  and  Mex- 
ican grants,  confirmed  and  patented  to  par- 
ties other  than  the  city,  under  the  &ct  of 
March  3,  1851;  that  the  city  has  sold  to 
private  parties  all  the  lands  embraced  in 
its  patent  from  the  United  States,  including 
the  lands  riparian  to  the  river,  excepting 
certain  lots,  on  which  are  erected  public 
city  buildings,  also  certain  parks  and  the 
river  bed,  200  feet,  more  or  less,  in  width, 
inside  the  patent  boundary;  that  the  alle- 
gations of  the  complaint,  describing  the  Los 
Angeles  river,  and  showing  that  the  under- 
ground stream  thereof  extends  throughout 
the  whole  of  the  lands  of  the  Milling  Com- 
pany, described  in  the  complaint,  are  true. 

Upon  submission  to  the  trial  court,  a 
judgment  was  rendered  in  favor  of  the  city, 
ordering  and  adjudging  that  the  city  was 
the  owner  in  fee  simple  of  the  paramount 
right  to  take  and  use  the  water  of  the  Los 
Angeles  river  from  its  source  to  the  southern 
boundary  of  the  city  of  Los  Angeles,  so  far 
as  may  be  reasonably  necessary,  from  time 
225]  to  time,  to  *give  an  ample  supply  of 
water  for  the  use  of  its  inhabitants,  and  for 
all  the  municipal  purposes  and  uses  of  the 
city,  and  the  city  was  quieted  in  its  title 
and  right  to  the  use  of  the  water,  as  afore- 
said. 

Upon  appeal  to  the  supreme  court  of  Cali- 
fornia, the  judgment  of  the  lower  court  was 
affirmed  (152  Cal.  645,  93  Pac.  869,  1135), 
and  the  case  is  brought  here  by  writ  of  er- 
ror to  that  court. 

A  case  can  only  be  brought  to  this  court 
from  a  supreme  court  of  a  state  by  writ  of 
error  under  §  709  of  the  Revised  Statutes 
of  the  United  States  (U.  S.  Comp.  Stat. 
1901,  p.  575),  in  order  to  determine  Federal 
rights  asserted  under  that  section  of  the 
statutes  which  it  is  claimed  have  been  de- 
nied by  the  decision  and  judgment  of  the 
supreme  court  of  the  state.  It  is  therefore  ^ 
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necessary  to  know  just  what  is  compre- 
hended in  the  decision  and  judgment  of  that 
court.  The  supreme  court  of  California, 
after  reciting  the  proceedings  and  facts 
found  in  the  court  below,  dealt  with  the 
contention  of  the  plaintiff  in  error  as  to  the 
proceedings  under  the  act  of  March  3,  1851, 
which  confirmed  the  title  to  the  lands  de- 
scribed, and  held  that,  in  confirming  the 
title  to  the  lands  and  awarding  patents 
therefor,  the  riparian  rights  of  the  pro- 
prietors and  patentees  were  left  to  be  deter- 
mined by  the  law  of  the  country  or  state 
where  the  land  is  situated,  and  denied  the 
contention  of  the  Milling  Company,  that 
the  city  had  only  title  to  the  4  square 
leagues  of  land  awarded  to  it  by  the  pro- 
ceedings and  patents  under  the  act  of  March 
3,  1851,  with  no  ownership  in  the  use  of 
the  water  above  the  limits  of  the  land  grant- 
ed, and  denied  the  further  contention  that, 
by  the  proceedings  and  patent  to  the  Mill- 
ing Company's  predecessors,  they  were  ad- 
judged the  riparian  owners,  with  the  use 
of  the  waters  of  the  river  running  through 
the  land  as  part  and  parcel  of  their  estate. 
The  court  having  reached  this  conclusion  as 
to  the  effect  of  the  act  of  March  3,  1851, 
held  that  the  only  question  in  the  case  was 
as  to  whether,  under  the  Spanish  and  Mex- 
ican law,  the  old  pueblo  of  Los  Angeles  and 
the  city,  as  its  successor,  had,  *as  [220 
against  the  Milling  Company,  the  prior 
and  paramount  ownership  of  so  much  of 
the  water  of  the  Los  Angeles  river  as 
is  necessary  for  its  inhabitants,  and  for 
general  inunicipal  purposes,  and  held  that 
this  question  was  answered  in  the  af- 
firmative in  the  prior  decisions  of  the 
California  supreme  court.  Lux  v.  Hag- 
gin,  69  Cal.  265,  10  Pac  674;  Vernon 
Irrig.  Co.  v.  Los  Angeles,  100  CaL  237,  39 
Pac.  762;  Los  Angeles  v.  Pomeroy,  124  Cal. 
597,  57  Pac.  585  (same  case  in  this  court, 
188  U.  S.  314,  47  L.  ed.  487,  63  L.II.A.  471, 
23  Sup.  Ct.  Rep.  395). 

These  decisions  the  court  held  to  be  de- 
terminative of  the  prior  and  paramount 
right  of  the  pueblo  .and  its  successor,  under 
rights  existing  under  the  Spanish  and  Mex- 
ican laws,  confirmed  by  the  United  States 
to  the  successors  of  the  pueblo.  The  court 
declined  to  consider  for  what  municipal  pur« 
pose  the  water  could  be  used  as  against  a 
riparian  owner,  and  held  that  the  extent  of 
the  city's  prior  and  paramount  right  was 
not  involved  in  the  case. 

It  is  thus  apparent  that  the  supreme  court 
of  California  put  the  decision  of  the  case 
upon  the  effect  of  the  old  Spanish  or  Mexican 
law  as  to  the  rights  of  the  pueblo,  succeeded 
to  by  the  city,  and  confirmed  by  proceedings 
under  the  acts  of  Congress  for  the  purpose 
of  confirming  such  titles. 
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We  come,  then,  to  consider  what  Federal 
questions  are  really  presented  in  this  rec- 
ord, and  whether,  in  reaching  the  decision 
which  we  have  stated,  the  supreme  court  of 
California  directly,  or  necessarily,  by  rea- 
son of  its  decision,  denied  such  rights  as- 
serted under  §  709  of  the  Revised  Statutes. 
We  may  at  once  put  aside,  as  not  presenting 
Federal  questions  of  serious  import,  the  as- 
signments of  error  to  the  effect  that  the  de- 
cision of  the  supreme  court  of  California 
denied  to  the  plaintiff  in  error  due  process 
of  law  or  the  equal  protection  of  the  laws, 
secured  by  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States.  We  may 
treat  in  like  manner  the  assignments  in- 
Tolying  the  construction  by  the  supreme 
court  of  the  state  statutes,  and  rulings  as 
to  the  admissibility  of  evidence.  Nor  do  we 
find  any  denial  of  Federal  right  worthy 
227]  *of  consideration  in  the  assertion  that 
the  statutes  of  California  have  undertaken 
to  confer  the  water  rights  in  controversy 
on  the  city  of  Los  Angeles,  and  were  given 
such  effect,  in  violation  of  the  Federal  rights 
of  the  plaintiff  in  error.  As  we  have  seen,  the 
rights  of  the  city  were  not  determined  by 
the  effect  of  those  statutes,  but  upon  the 
right  and  title  secured  by  the  Spanish  or 
Mexican  law,  and  the  subsequent  confirma- 
tion thereof  under  the  statute  of  the  United 
States. 

As  to  the  assignment  of  error  that  the 
effect  of  the  judgment  is  to  interfere  with 
the  disposition  of  the  public  lands  by  the 
United  States. 

The  act  of  1851  (9  Stat,  at  L.  631,  chap. 
41),  §  14,  made  provision  for  the  presenta- 
tion to  the  commission  of  the  former  right 
of  pueblos,  and  the  issue  of  patents  to  them 
upon  confirmation.  And  further,  the  same 
section  provided  that  the  existence  of  a  city, 
town,  or  village  on  July  7,.  1846,  being  duly 
proved,  should  be  prima  facie  evidence  of  a 
grant  to  such  corporation. 

This  court,  speaking  by  Mr.  Justice  Mil- 
ler, tersely  disposes  of  the  nature  of  such 
old  Mexican  titles  in  Adam  v.  Norris,  103 
U.  S.  591,  593,  26  L.  ed.  583,  584: 

"But  the  United  States,  in  dealing  with 
parties  claiming  under  Mexican  grants, 
lands  within  the  territory  ceded  by  the 
treaty  of  Mexico,  never  made  pretense  that 
it  was  the  owner  of  them.  When,  therefore, 
guided  by  the  action  of  the  tribunals  estab- 
lished to  pass  upon  the  validity  of  these 
alleged  grants,  the  government  issued  a  pat- 
ent, it  was  in  the  nature  of  a  quitclaim, — 
an  admission  that  the  rightful  ownership 
had  never  been  in  the  United  States,  but 
had  passed  at  the  time  of  the  cession  to  the 
claimant,  or  to  those  under  whom  he  claiiped. 
This  principle  has  been  more  than  once 
clearly  announced  in  this  court.  The  lead- 
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ing  cases  are  Beard  v.  Federy,  3  Wall.  478, 
18  L.  ed.  88;  Henshaw  v.  Bissell,  18  Wall. 
255,  21  L.  ed.  835;  Miller  v.  Dale,  92  U.  8* 
473,  23  L.  ed.  735." 

It  is  perhaps  more  accurate  to  say  that 
the  action  of  the  United  States  in  such  cases 
is  a  confirmation  rather  than  a  *quit-  [22ft 
claim.  Boquillas  Land  &  Cattle  Co.  v.  Cur- 
tis, 213  U.  S.  339,  344,  53  L.  ed.  822,  825,  29 
Sup.  Ct.  Rep.  493. 

The  assignments  covering  other  Federal 
questions  which  should  be  noticed  embrace 
the  contention  that  the  rights  of  the  Mill- 
ing Company  were  secured  under  the  treaty 
of  Guadalupe  Hidalgo  between  the  United 
States  and  Mexico  [9  Stat,  at  L.  922],  and 
under  the  act  of  Congress  of  March  3,  1851, 
for  the  confirmation  of  titles  derived  from 
the  Spanish  or  Mexican  governments.  The 
contentions  as  to  the  supposed  rights  de« 
rived  under  that  treaty  and  act  have  been 
before  this  court  in  a  number  of  cases,  in 
which  it  has  been  uniformly  held  that  rights 
alleged  to  have  arisen  thereunder,  in  the 
manner  claimed  by  the  present  plaintiff  in 
error,  are  not  rights  of  Federal  origin  which, 
when  denied,  lay  the  basis  for  the  review 
and  reversal  of  the  judgment  of  the  state 
court. 

In  Townsend  v.  Greeley,  6  Wall.  320,  18 
L.  ed.  547,  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  held  that  the  treaty 
of  Guodalupe  Hidalgo  does  not  purport  to 
devest  the  pueblo  existing  at  the  site  of  the 
city  of  San  Francisco,  of  any  rights  of  prop- 
erty, or  to  alter  the  character  of  interests 
it  may  have  held  in  any  lands  under  the 
former  goverment;  that  the  treaty  provided 
for  the  protection  of  the  inhabitants  in  their 
property,  and  that  the  same  rights  exist 
as  to  towns  under  the  Mexican  government; 
and  dealing  with  both  the  treaty  and  the 
act  of  Congress  of  March  3,  1851,  Mr.  Jus- 
tice Field,  again  speaking  for  the  court  [in 
Beard  v.  Federy,  3  Wall.  478,  491,  18  L.  ed. 
88,  92],  said: 

"In  the  first  place,  the  patent  is  a  deed 
of  the  United  States.  As  a  deed  its  opera- 
tion is  that  of  a  quitclaim,  or  rather,  a  con- 
veyance of  such  interest  as  the  United  States 
possessed  in  the  land,  and  it  takes  effect  by 
relation  at  the  time  when  proceedings  were 
instituted  by  the  filing  of  the  petition  be- 
fore the  board  of  land  commissioners. 

"In  the  second  place,  the  patent  is  a  rec- 
ord of  the  action  of  the  government  upon 
the  title  of  the  claimant  as  it  existed  upon 
the  acquisition  of  the  country.  Such  acqui- 
sition did  *not  affect  the  rights  of  [299 
the  inhabitants  to  their  property.  They 
retained  all  such  rights,  and  were  entitled  by 
the  law  of  nations  to  protection  in  them  to 
the  same  extent  as  under  the  former  govern- 
ment   The  treatv  of  cession  also  stipulated 
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for  Buch  protection.  The  obligation  to  which 
the  United  States  thus  succeeded  was,  of 
course,  political  in  its  character,  and  to  be 
discharged  in  such  manner,  and  on  such 
terms,  as  they  might  judge  expedient.  By 
the  act  of  March  3d,  1851,  they  have  de- 
clared the  manner  and  the  terms  on  which 
they  will  discharge  this  obligation.  They 
have  there  established  a  special  tribunal, 
before  which  all  claims  to  land  are  to  be  in- 
vestigated; required  evidence  to  be  presented 
respecting  the  claims;  appointed  law  of- 
ficers to  appear  and  contest  them  on  behalf 
of  the  government;  authorized  appeals  from 
the  decisions  of  the  tribunal,  first  to  the 
district  and  then  to  the  supreme  court;  and 
designated  ofiicers  to  survey  and  measure  ofT 
the  land  when  the  validity  of  the  claims  is 
finally  determined.  When  informed,  by  the 
action  of  its  tribunals  and  ofTicers,  that  a 
claim  asserted  is  valid  and  entitled  to  rec- 
ognition, the  government  acts,  and  issues  its 
patent  to  the  claimant.  This  instrument  is, 
therefore,  record  evidence  of  the  action  of 
the  government  upon  the  title  of  the  claim- 
ant. By  it  the  government  declares  that  the 
claim  asserted  was  valid  under  the  laws  of 
Mexico;  that  it  was  entitled  to  recognition 
and  protection  by  the  stipulations  of  the 
treaty,  and  might  have  been  located  under 
the  former  government,  and  is  correctly  lo- 
cated now,  so  as  to  embrace  the  premises 
as  they  are  surveyed  and  described." 

In  the  later  case  of  Hooker  v.  Los  Ange- 
les, 188  U.  S.  314,  47  L.  ed.  487,  C3  L.R.A. 
471,  23  Sup.  Ct.  Rep.  395,  practically  the 
same  contentions  were  made  as  in  the  case 
at  bar  concerning  the  efTect  of  the  act  of 
1851  and  the  treaty  of  Guadalupe  Hidalgo. 
In  that  case  the  lands  of  the  plaintiffs  in 
error  were  situated  above  the  city  of  Los 
Angeles,  and  it  was  sought  to  appropriate 
them  to  the  use  of  the  city  for  the  purpose 
of  'maintaining  thereon  the  headworks  of  a 
system  of  water  supply.  In  that  case,  as  here. 
230]  the  city  contended  *that  the  rights  of 
the  plaintifTs  in  error  were  subject  to  the 
paramount  rights  of  the  city  of  Los  Angeles 
to  take  water  for  the  use  of  its  inhabitants, 
for  all  the  public  and  municipal  purposes 
of  the  city.  PlaintifTs  in  error  denied  this 
contention,  and  set  up  their  own  rights  as 
riparian  owners  of  the  lands,  the  confirma- 
tion of  their  rights  by  the  board  of  land 
commissioners  under  the  act  of  Congress  of 
1851,  confirmed  by  the  district  court  for  the 
■outhern  district  of  California,  and  patents 
duly  issued  in  accordance  therewith.  The 
contention  of  the  plaintiffs  in  error  was  that 
the  state  decided  against  their  rights  as 
riparian  owners,  and  as  to  the  ownership 
of  the  percolating  waters,  derived  from  pat- 
ents of  the  United  States  as  well  as  from 
Mexican  grants,  and  under  the  treaty  of 
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Guadalupe  Hidalgo.  Delivering  the  opinion 
of  the  court,  Mr.  Chief  Justice  Fuller  said: 

"Obviously,  the  question  as  to  the  title  or 
right  of  plaintiffs  in  error  in  the  land,  and 
whatever  appertained  thereto,  was  one  of 
state  law  and  of  general  public  law,  on 
which  the  decision  of  the  state  court  was 
final.  San  Francisco  v.  Scott,  111  U.  S. 
7C8,  28  L.  ed.  503,  4  Sup.  Ct.  Rep.  688; 
California  Powder  Works  v.  Davis,  151  U. 
S.  389,  38  L.  ed.  200,  14  Sup.  Ct.  Rep.  350. 
And  the  question  of  the  existence  of  perco* 
lating  water  was  merely  a  question  of  fact. 

**The  patents  were  in  the  nature  of  a  quit- 
claim, and,  under  the  act  of  March  3,  1851, 
were  'conclusive  between  the  United  States 
and  the  said  claimants  only,  and  shall  not 
affect  the  interests  of  third  persons.'  The 
validity  of  that  act  was  not  drawn  in  ques- 
tion in  the  state  court,  and  as  the  right  or 
title  asserted  by  plaintiffs  in  error  was  de- 
rived under  Mexican  and  Spanish  grants, 
the  decision  of  the  state  court  on  the  claims 
asserted  by  plaintiffs  in  error  to  the  wa- 
ters of  the  river  was  not  against  any  title  or 
right  claimed  under  the  Constitution,  or 
any  treaty  or  statute  of,  or  commission  held, 
or  authority  exercised,  under  the  Constitu- 
tion. If  the  title  of  plaintiffs  in  error  were 
protected  by  the  treaty,  still  the  suit  did 
not  arise  thereunder,  because  the  contro- 
versy in  the  state  court  did  not  involve  the 
construction  of  the  treaty,  but  the  validity 
of  the  *title  of  Mexican  and  Spanish  [231 
grants  prior  to  the  treaty.  New  Orleans  v. 
De  Armas,  9  Pet.  224,  9  L.  ed.  109;  Iowa  v. 
Rood,  187  U.  S.  87,  47  L.  ed.  80,  23  Sup.  Ct 
Rep.  49;  Phillips  v.  Mound  City  Land  A, 
Water  Asso.  124  U.  S.  005,  31  L.  ed.  588,  8 
Sup.  Ct.  Rep.  657." 

In  California  Powder  Works  v.  Davis,  su- 
pra, referred  to  by  the  chief  justice. in  the 
Hooker  Case,  it  was  held,  referring  to  the 
previous  case  of  Phillips  v.  Mound  City  Land 
&  Water  Asso.  supra,  that  the  treaty  of 
Guadalupe  Hidalgo  protected  all  existing 
property  rights,  but  neither  created  nor  de- 
fined the  rights,  and  that  a  confirmation  of 
such  rights  by  a  decree  of  the  court  did 
not  determine  rights  which  depended  upon 
the  Constitution,  laws,  or  treaties  of  the 
United  States. 

Similar  questions  came  before  this  court 
in  Devinc  v.  Los  Angeles,  202  U.  S.  313,  50 
L.  ed.  1040,  26  Sup.  Ct.  Rep.  652.  In  that 
case,  244  complainants,  owners  of  lands  sit- 
uated in  the  county  of  Los  Angeles  and  in 
the  Ranchos  San  Rafael,  Los  Felis,  and 
Providencia,  and  whose  title  was  alleged  to 
have  been  confirmed  pursuant  to  the  treaty 
of  Guadalupe  Hidalgo,  by  the  board  of  land 
conunissioners  created  under  the  act  of 
Congress  of  1851,  and  to  whom  patents 
had    been    issued    by  the    United   States^ 
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brought  suit  against  the  city  of  Los  Angeles 
to  quiet  their  title  as  against  the  claims 
of  the  city  of  Los  Angeles  to  the  paramount 
use  of  the  water  of  Los  Angeles  river.  The 
bill  is  abstracted  at  length  in  the  report  of 
that'  case,  and  it  was  alleged  there,  as  here, 
that  the  rights  asserted  by  the  city,  and  acts 
of  the  legislature  and  charters  of  the  city, 
were  in  violation  of  the  14th  Amendment  of 
the  Constitution,  and  that  the  city  of  Los 
Angeles  should  have  presented  its  claims  to 
the  waters  of  the  river  to  the  board  of  land 
commissioners,  under  the  act  of  Congress 
of  March  3,  1851,  and  that  a  decree  should 
be  granted  declaring  the  acts  of  the  legisla- 
ture of  California  and  the  charters  of  the 
city  of  Los  Angeles  invalid  in  respect  to  con- 
ferring upon  the  city  any  rights  in  the  wa- 
ters of  the  Los  Angeles  river  other  than 
those  which  were  ascertained  and  confirmed 
under  the  act  of  March  3,  1851. 

An  answer  was  filed  by  the  city,  fully  set- 
ing  up  its  rights  and  contentions,  as 
the  successor  of  the  pueblo,  to  the  own- 
232]  ership  *of  the  waters  in  the  river 
and  its  tributaries,  and  admitting  that 
it  rested  its  claim  to  the  Los  Angeles 
river  and  the  waters  thereof,  including 
the  waters  in  the  lands  of  the  complain- 
ants, upon  tlie  treaty  of  Guadalupe  Hidal- 
go, which  protected  the  rights  or  pueblos  as 
well  as  the  rights  of  individuals,  and  in  part 
upon  the  act  of  Congress  of  March  3,  1851, 
confirming  the  claims  of  pueblos  and  munici- 
pal corporations  to  lands  granted  by  Spain 
and  Mexico,  and  that  the  confirmation  there- 
of had  the  efl'ect  of  confirming  the  water 
rights  contended  for  by  the  city;  that  said 
act  did  not  require  claims  for  property  other- 
wise than  for  land  to  be  presented  for  con- 
firmation. The  answer  sets  out  a  detailed 
history  of  the  pueblo,  and  city  of  Los  Ange- 
les, and  certain  prior  adjudications  which 
were  claimed  to  conclude  the  plaintiffs  in 
the  suit. 

After  the  pleadings  were  filed,  the  city 
of  Los  Angeles  moved  the  court  to  dismiss 
the  case  on  the  ground  that  there  was  no 
Federal  jurisdiction  thereof;  the  motion  was 
sustained,  and  the  case  brought  to  this  court 
upon  a  certificate.  This  court  held  that 
there  was  no  jurisdiction  of  the  case  in  the 
Federal  court,  quoting  in  the  opinion  from 
the  previous  cases  to  the  effect  that  the 
rights  of  the  complainant  depended  upon  the 
Spanish  and  Mexican  grants  confirmed  by 
the  board  of  land  commissioners  (Hooker  v. 
Los  Angeles,  supra),  and  again  held  that 
the  extent  of  the  riparian  rights  of  the 
plaintiffs  alleged  to  be  derived  from  the 
patents  of  the  United  States  and  confirmed 
Mexican  grants,  did  not  present  a  right, 
title,  privilege,  or  immunity  arising  under 
statutes  or  treaties  of  the  United  States.  The 
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court  also  cited  Crystal  Springs  Land  &  Wa- 
ter Co.  V.  Los  Angeles,  177  U.  S.  169, 44  L.  cd. 
720,  20  Sup.  Ct  Rep.  573,  in  which  this 
court  affirmed  the  ruling  of  the  circuit  court 
of  the  United  States  for  the  southern  dis- 
trict of  California,  holding  that  a  contro- 
versy between  parties  claiming  under  Mexi- 
can grants,  alleged  to  be  confirmed  and  pat- 
ented by  the  United  States  in  accordance 
with  the  treaty  of  Guadalupe  Hidalgo,  was 
only  a  controversy  as  to  what  rights  were 
thus  granted  and  confirmed,  and  could  not 
lay  the  basis  for  a  suit  as  one  arising  under 
*the  laws  and  treaties  of  the  United  [2SS 
States,  and  the  decree  of  the  circuit  court, 
dismissing  the  bill  for  want  of  jurisdiction, 
was  affirmed. 

It  is  insisted  that  the  supreme  court  of 
California,  in  holding  that  the  term  "land," 
as  embraced  in  the  act  of  March  3,  1851, 
did  not  include  the  riparian  rights  of  the 
patentee  of  the  land,  nor  conclude  the  city 
from  making  claim  of  ownership  of  the  wa- 
ter rights  in  controversy,  and  leaving  to  lo- 
cal law  the  determination  of  what  riparian 
rights  are  embraced  in  the  word  "land,"  de- 
nied to  the  plaintiff  In  error  the  rights 
which  had  accrued  to  it  because  of  the  pro- 
ceedings under  the  act  of  1851,  and  the  bene- 
fits of  the  limitations  upon  the  rights  con- 
ferred upon  the  city  of  Los  Angeles  \}y  rea- 
son of  the  proceedings  and  determination  of 
the  commissioners.  But  as  these  alleged 
rights  and  limitations  arise  under  the  act 
of  March  3,  1851,  which  this  court  has  re- 
peatedly held  did  not  originate  Federal 
rights  or  titles,  but  merely  confirmed  the  old 
ones,  we  cannot  review  the  judgment  of  the 
state  court  in  this  respect.  In  its  opinion  in 
the  case  at  bar,  the  supreme  court  of  Cali- 
fornia said  that,  in  this  respect,  it  was  fol- 
lowing Hardin  v.  Jordan,  140  U.  8.  371,  36 
L.  ed.  428,  11  Sup.  Ct.  Rep.  808,  838,  and 
this  court  has  frequently  held  that  the  ex- 
tent of  the  right  and  title  of  a  riparian  own- 
er under  a  patent  is  one  of  local  law.  See 
recent  decision  of  Whitaker  v.  McBride,  197 
U.  S.  510,  49  L.  ed.  857,  25  Sup.  Ct  Rep. 
530,  and  cases  therein  cited. 

And  whatever  the  rule  may  be  as  to  pa- 
tents Conveying  title  to  the  lands  of  the 
United  States,  it  has  been  distinctly  held 
in  this  court  that  neither  the  treaty  of 
Guadalupe  Hidalgo  nor  patents  under  the 
act  of  March  3,  1851,  are  original  sources  of 
private  titles,  but  are  merely  confirmatory  of 
rights  already  accrued  under  a  former  sov- 
ereignty. 

Both  parties  claim  under  Spanish  or 
Mexican  titles,  confirmed  by  proceedings  un- 
der the  act  of  March  3,  1851.  The  Federal 
rights  alleged  by  the  plaintiff  in  error  to 
have  been  violated  by  the  decision  and  judg- 
ment of  the  supreme  court  of  California,  to 
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far  as  oonoerna  this  act,  relate  to  the  extent 
of  the  right  and  ownership  in  the  use 
9S4]  of  the  waters  of  the  Los  *  Angeles 
river  by  the  one  or  the  other  of  the 
parties  to  this  suit.  The  plaintiff  in 
error,  as  we  have  seen,  contends  that, 
by  ita  grant,  it  became  the  owner  of 
riparian  rights  in  such  waters  without 
limitation  by  any  supposed  right  in  the  city 
of  Los  Angeles  to  use  the  water  of  the  river, 
and  that  the  city  of  Los  Angeles,  by  failing 
to  present  the  claim  it  now  makes  for  the 
use  of  the  waters  of  the  river  to  the  com- 
missioners under  the  act  of  1851,  and  by 
the  effect  of  the  judgment  of  the  commis- 
sioners upon  the  petition  presented  by  the 
city,  is  forever  adjudicated  to  have  no  such 
water  rights  in  the  river  as  the  city  now  con- 
tends for,  and  as  were  awarded  to  it  by  the 
decision  and  judgment  of  the  supreme  court 
of  California. 

The  defect  of  these  contentions,  from  the 
standpoint  of  Federal  jurisdiction,  is  that 
this  court  has  already  determined,  in  the 
cases  above  cited,  that  the  act  of  1851  was  a 
a  confirmatory  act;  that  by  its  terms  it  did 
not  undertake  to  originate  titles  or  make 
the  patents  to  be  issued  in  pursuance  of  the 
decisions  of  the  commission  conclusive,  ex- 
cept upon  the  United  States;  and  that  the 
extent  of  the  riparian  rights  belonging  to 
pueblos  or  persons  receiving  such  patents  is 
a  matter  of  local  or  general  law. 

In  this  view,  the  writ  of  error  must  be 
dismissed  for  want  of  jurisdiction. 


JOHN  WYNNE,  Plff.  in  Err., 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  234-247.) 

Admiralty  Jurisdiction^ crime  in  Hon- 
olulu harbor. 

1.  A  murder  committed  on  board  a  ship 
lying  in  the  harbor  of  Honolulu  is  co<2^izable 
in  the  district  court  of  the  United  States  for 
the  territory  of  Hawaii,  under  U.  S.  Rev. 
Stat.  §  5.S39,  U.  S.  Comp.Stat.  1901,  p.  3627, 
as  committed  in  a  haven  or  arm  of  the  sea 
within  the  admiralty  and  maritime  juris- 
diction of  the  United  States,  and  "out  of  the 
jurisdiction  of  any  particular  state." 

[For  other  cases,   noe.  Admiralty,    132-146,  in 
Difrest  Sup.  Ct.  1008.] 

Admiralty  Jurisdiction^ crime  in  Hon- 
olulu  harbor. 

2.  There  is  nothing  in  the  Hawaiian  or- 
ganic act  of  April  30,  1900  (31  Stat,  at  L. 
141,  chap.  339),  which  expressly  or  impliedly 

Note.  —  As  to  the   places  to   which   the 
jurisdiction   of   admiralty    is   confined — see 
note  to  Allen  v.  Newberry,  16  L.  ed.  U.  S. 
110. 
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deprives  the  Federal  courts  of  their  jurisdic- 
tion under  U.  S.  Rev.  Stat.  |  5339,  U.  S. 
Comp.  Stat.  1901,  p.  3627,  to  punish  a  mur- 
der committed  on  board  a  ship  lyii^  in  the 
harbor  of  Honolulu. 

[For  other  cases,   see  Admiralty,   132-146,  in 
Digest  Sup.  Ct.  1908.] 

Evidence  ^  authentication  of  docnment 
^presumption  of  genuineness. 

3.  The  genuineness  of  the  authentication 
of  a  copy  of  a  certificate  of  enrolment  offered 
in  evidence  to  establish  the  national  char- 
acter of  a  vessel  on  a  prosecution  for  a  crime 
committed  on  shipboard  will  be  assumed,  as 
will  also  the  official  character  of  the  pur- 
ported signer  and  the  signing  by  him,  or  one 
authorized  to  sign  for  him,  where  there  is  no 
evidence  casting  suspicion  upon  the  genuine- 
ness of  the  copy  or  of  the  seal,  or  the  signa- 
ture, and  none  which  challenges  in  any  way 
the  American  character  of  the  ship. 

[For  other  cases,  see   Evidence,  996-1004,  in 
Digest  Sup.  Ct.  1908.] 

[No.  449.] 

Argued  February  28  and   March  1,   1910. 
Decided  April  4,  1910. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Territory  of  Ha- 
waii to  review  a  conviction  for  a  murder 
committed  on  board  a  ship  lying  in  the  har- 
bor of  Honolulu.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Henry  E.  Davis  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error. 

Messrs.  Frank  E.  Thompson,  Charles  F. 
demons,  and  Britton  &  Gray  also  filed  a 
brief  for  plaintiff  in  error: 

There  can  be  no  doubt  of  the  jurisdiction 
of  the  courts  of  the  territory  over  the  crime 
of  murder,  as  defined  by  Hawaiian  statutes. 

Equitable  Life  Assur.  Soc  v.  Brown,  187 
U.  S.  309,  47  L.  ed.  191,  23  Sup.  Ct.  Rep. 
123;  Ex  parte  Wilder's  S.  S.  Co.  183  U.  S. 
545,  46  L.  ed.  321,  22  Sup.  Ct  Rep.  225; 
Territory  v.  Carter,  19  Haw.  200;  Territory 
V.  Martin,  19  Haw.  201 ;  Territory  v.  Morita 
Kaizo,  17  Haw.  297;  Bierce  v.  Hutchins,  18 
Haw.  518. 

The  word  ''state"  should  be  construed  in 
its  broader  meaning  of  "any  separate  politi- 
cal community." 

Talbott  V.  Silver  Bow  County,  139  U.  8. 
438,  444,  35  L.  ed.  210,  212,  11  Sup.  Ct 
Rep.  594;  The  Ullock,  19  Fed.  212;  Neil  ▼. 
Wilson,  14  Or.  410,  12  Pac.  810;  Geofroy 
V.  Riggs,  133  U.  S.  258,  33  L.  ed.  642,  10 
Sup.  Ct  Rep.  295. 

By  the  use  of  the  words  "out  of  the  ju- 
risdiction of  any  particular  state,"  it  was 
intended  to  provide  a  means  of  punishment 
where  no  such  means  were  afforded;  it  was 
thereby  intended  to  give  jurisdiction  to  the 
Federal  court  in  cases  where  the  judicial 
bodies  of  the  particular  state  (t.  e.,  political 
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community,  including  territorj)  were  not 
invested  with  jurisdictiou  in  the  premises. 

United  SUtes  v.  Bevatis,  3  Wtieat.  337,  4 
L.  «d.  404;  Manchester  t.  MeBsachuaetts, 
139  U.  S.  240,  35  L.  «d.  169,  11  Sup.  Ct. 
Kep.  659. 

'ibe  Act  here  charged  in  the  indictment 
ma  committed  within  the  body  of  the  coun- 
ty, then  the  county  of  Oahu,  now  the  city 
and  county  of  Bonolulu. 

United  States  v.  Kew  Bedford  Bridge  Co. 
1  Woodb.  ft  M.  401,  Fed.  Caa.  No.  16,867. 

Assistant  Attorney  General  Fowler  ar- 
gued the  cause  and  filed  a  brief  for  defend- 
ant in  error: 

Ihe  phrase  "particular  state,"  at  used  in 
this  statute,  is  limited  to  the  several  atatea 
of  the  Union. 

United  States  v.  Boss,  1  Gall.  620,  Fed. 
Cas.  No.  16,106;  St.  Clair  r.  United  States, 
1S4  U.  S.  144,  38  L.  ed.  039,  14  Sup.  Ct. 
Kep.  1002;  Andersen  v.  United  SUtes,  170 
U.  S.  489,  42  L.  ed.  1118,  18  Sup.  Ct.  Rep. 
689. 

Courts  will  notice  without  proof  tbe  sig- 
natures and  official  seals  of  public  officen, 

17  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  OlSj 
Himmelmanu  v.  Hoadley,  44  Cal.  214. 

Mr.  Justice  Lnrton  delivered  the  opinion 
of  the  court : 

The  plaintiff  in  error,  John  Wynne,  has 
sued  out  this  writ  of  error  from  a  judgment 
and  sentence  of  death  for  a  murder  eororait- 
ted  on  board  tlie  Bteamer  Rosecrans,  an 
American  vessel,  while  lying  in  the  harbor  of 
Honolulu,  in  the  territory  of  Hawaii.  The 
indictment  upon  which  ha  was  tried  includ- 
ed four  counts.  In  each  it  was  charged  that 
the  murder  had  been  done  on  board  the  said 
American  vessel,  lying  in  the  harbor  of 
Honolulu,  in  the  district  and  territory  of 
Hawaii,  and  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States,  "and 
out  of  the  jurisdiction  of  any  particular 
state  of  the  said  United  States  of  America." 
In  two  of  the  counts  the  locality  is  de- 
scribed as  a  certain  "haven"  of  the  Pacific 
ocean,  and  in  the  others  as  a  certain  "arm" 
of  the  Pacific  ocean. 

The  question  to  which  the  counsel  for  the 
plaintiff  in  error  has  chiefly  invited  the  at- 
tention of  the  court  is  whether  the  indict- 
ment charge*  an  offense  within  the  jurisdic- 
tion of  the  district  court  of  the  United 
States  for  the  territory  of  Hawaii.  It  was 
founded  upon  g  5339,  Rev.  Stat.  (U.  B. 
Comp.  Stat.  1901,  p.  3627),  and  partlcitlarly 
the  second  paragraph.    The  section  is  set  out 

"Sec.  6339.  Every  person  who  commits 
murder — 

"First  Within  any  fort,  arienal,  doek- 
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yard,  magazine,  or  in  any  other  place  or  dis- 
trict of  country  under  the  exclusive  juris- 
diction of  the  United  States. 

"Second.  Or  upon  the  high  seas,  or  in 
t.r-j  arm  of  the  sea,  or  in  any  river,  haven, 
creek,  basin,  or  bay  within  the  admiralty 
and  maritime  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  any 
particular  state. 

"Third.  Or  who,  upon  any  aucb  waters, 
maliciously  strikes,  stabs,  wounds,  poisons, 
or  shoots  at  any  other  person,  of  whidi 
•triking,  stabbing,  wounding,  poisoning,  or 
shooting  such  other  person  dies,  either  on 
land  or  at  sea,  within  or  without  the  Unit- 
ed States,  shall  suffer  death." 

'Shortly  sUted,  the  contention  is  [941 
that  the  haven  or  arm  of  the  Pacific 
ocean  which  constitutes  the  harbor  of 
Honolulu,  although  "within  the  admiralty 
and  maritime  jurisdiction  of  the  United 
States,"  is  a  locality  not  "out  of  tha 
jurisdiction  of  any  particular  state,"  be- 
cause within  the  jurisdiction  of  the  ter- 
ritory of  Hawaii.  The  basis  for  the  conten- 
tion is  that  the  words,  "out  of  tlie  juriadic- 
tion  of  any  particular  state,"  do  not  refer 
to  the  jurisdiction  of  a  state  of  the  United 
States,  but  are  to  be  given  the  wider  meaning 
of  out  of  the  jurisdiction  of  any  separate 
political  community;  and  that  the  territory 
of  Hawaii  constitutes  such  a  iroliticnl  or- 
ganism. The  postulate  cannot  be  considered. 
The  crimes  act  of  April  30,  1790,  chap.  0, 
1  Stat,  at  L.  112,  contained  the  same  limit- 
ing words.  Thus,  in  the  8th  section  of  that 
act  jurisdiction  was  asserted  over  the  crime 
of  murder,  as  well  as  certain  other  crimes, 
when  committed  "upon  the  high  seas,  or  in 
any  river,  haven,  basin,  or  bay,  out  of  the 
jurisdiction  of  any  particular  state."  The 
act  was  remolded  by  the  act  of  March  3, 
1826,  chap.  05,  g  4,  page  115,  4  Stat,  at  L. 
(U.  S.  Comp.  Stat,  190],  p.  3027).  The 
further  limitation  of  "within  the  admiralty 
and  maritime  jurisdiction  of  the  United 
Statea"  was  added,  but  otherwise  the  juris- 
diction remained  the  same.  Without  sub- 
stantial change  the  provision  of  the  Inst 
act  was  carried  into  the  Revised  Statutes  as 
part  of  i  5330. 

To  support  the  contention  urged,  counsel 
have  ciUd  United  States  v.  Bcvans,  3  Whfbt 
337,  388,  4  L.  ed.  404,  and  Talbott  v.  Silver 
Bow  County,  136  U.  S.  438,  444,  35  L.  ed. 
210,  212,  11  Sup.  Ct.  Rep.  604.  The  indict* 
ment  in  the  Bevans  Case  was  for  a  murder 
done  on  board  a  war  vessel  of  the  United 
States  while  she  lay  at  anchor  a  mile  or  more 
from  the  shores  of  the  bay  constituting  tho 
harbor  of  Boston,  in  the  state  of  Massa- 
chusetts. The  bay  was  wholly  within  the  ter- 
ritorial jurisdiction  of  the  state  of  Masna- 
ehusctts,  and  tha  court  aaid  that  it  wai  not 
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material  whether  the  courts  of  that  state 
had  cognizance  of  the  offense  or  not.  *To 
bring  the  ofTense,"  said  the  court,  "within 
the  jurisdiction  of  the  courts  of  the  Union, 
it  must  have  been  committed  in  a  river,  etc., 
out  of  the  jurisdiction  of  any  state.  It  is 
942]  not  the  offense  committed,  but  the  *bay 
in  which  it  is  committed,  which  must  be  out 
of  the  jurisdiction  of  the  state.  If,  then,  it 
should  be  true  that  Massachusetts  can  take 
no  cognizance  of  the  offense,  yet,  unless  the 
place  itself  be  out  of  her  jurisdiction,  Ck>n- 
gress  has  not  given  cognizance  of  that  of- 
fense to  its  courts.  If  there  be  a  common 
jurisdiction,  the  crime  cannot  be  punished 
in  the  courts  of  the  Union."  The  case  has 
no  bearing  upon  the  question  here  involved, 
except  so  far  as  that  the  jurisdiction  of  the 
courts  of  the  United  States  was  there  held 
to  be  excluded,  because  the  place  where  the 
offense  was  committed  was  within  the  terri- 
torial jurisdiction  of  one  of  the  states  of  the 
Union.  The  question  in  the  Talbott  Case 
was  whether  a  territory  was  within  the 
meaning  of  §  5210,  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901, p.  3502),  which  permit- 
ted a  "state  within  which"  a  national  bank 
is  located  to  tax  its  shares.  The  court  held 
that  the  permission  extended  to  states  in 
that  regard  including  territories.  The  de- 
cision was  based  upon  the  obvious  intent 
of  Congress,  looking  to  the  scope  and  pur- 
pose of  the  act;  the  court  saying,  among 
other  things:  "While  the  word  *state'  is 
often  used  in  contradistinction  to  'territory,'' 
yet,  in  its  general  public  sense,  and  as  some- 
times used  in  the  statutes  and  the  proceed- 
ings of  the  government,  it  has  the  larger 
meaning  of  any  separate  political  communi- 
ty, including  therein  the  District  of  Colum- 
bia and  the  territories,  as  well  as  those 
political  communities  known  as  states  of 
the  Union."  But  the  word  "state,"  as  used 
in  the  8th  section  of  the  act  of  1790,  and  the 
subsequent  act  of  1825,  as  well  as  used  in 
§  5339,  Rev.  Stat,  must  be  determined  from 
its  own  context.  Tlie  word  "state,"  as  there 
used,  has  been  uniformly  held  as  referring 
only  to  the  territorial  jurisdiction  of  one  of 
the  United  States,  and  not  to  any  other  gov- 
ernment or  political  community.  Thus,  in 
Ujiited  States  v.  Ross,  1  Gall.  62G,  Fed.  Cas. 
No.  16,196,  Mr.  Justice  Story  said,  In  refer- 
ence to  the  words  in  §  4  of  the  act  of  1825, 
above  referred  to,  that  "the  additional 
words  of  the  act,  'in  any  river,  haven,  basin, 
or  bay  out  of  the  jurisdiction  of  any  particu- 
lar state,'  refer  to  such  places  without  any 
of  the  United  States,  and  not  without 
foreign  states,  as  will  be  very  clear  on 
24S]  examining  the  provision  *as  to  the 
place  of  trial,  in  the  close  of  the  same 
aection."  In  United  States  v.  Griffen.  5 
Wheat  184,  189,  200,  5  L.  ed.  64,  65,  68, 
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one  of  the  questions  certified  was  "whether 
the  words,  'out  of  the  jurisdiction  of  any 
particular  state,'  in  the  8th  section  of  the 
act  of  Congress  of  the  30th  of  April,  1790, 
chap.  9  [1  Stat,  at  L.  113,  U.  S.  Comp.  SUi. 
1901,  p.  3643],  .  .  .  must  be  construed  to 
mean  out  of  the  jurisdiction  of  any  particu- 
lar sUte  of  the  United  SUtes."  To  this  the 
court  said :  "We  think  it  obvious  that  'out 
of  any  particular  state'  must  be  construed 
to  mean  'out  of  any  one  of  the  United 
States.'  By  examining  the  context  it  will  be 
seen  that  'particular  state'  is  uniformly  used 
in  contradistinction  to  United  States."  In 
United  SUtes  v.  Rodgers,  150  U.  S.  249, 
265,  37  L.  ed.  1071,  1077,  14  Sup.  Ct.  Rep. 
109,  the  same  meaning  was  attached  to  the 
words  in  question,  and  an  offense  committed 
on  the  Detroit  river,  on  a  vessel  belonging 
to  a  citizen  of  the  United  States,  was  held 
cognizable  by  the  district  court  of  the  United 
States  for  the  eastern  district  of  Michigan, 
although  it  appeared  that  the  offense  had 
been  committed  toiihin  the  territorial  limite 
of  the  Dominion  of  Canada,  and  therefore 
not  within  the  jurisdiction  of  any  particu- 
lar state  of  the  United  States.  See  also  St. 
Clair  V.  United  States,  154  U.  S.  134,  144, 
38  L.  ed.  936,  939,  14  Sup.  Ct  Rep.  1002, 
and  Andersen  v.  United  States,  170  U.  S. 
489,  42  L.  ed.  1118,  18  Sup.  Ct  Rep.  689. 

That  there  existed  an  organized  political 
community  in  the  Hawaiian  Islands,  exer- 
cising political,  civil,  and  penal  jurisdiction 
throughout  what  now  constitutes  the  terri- 
tory of  Hawaii,  including  jurisdiction  over 
the  bay  or  haven  in  question,  when  that  ter- 
ritory was  acquired  under  the  joint  reso- 
lution of  Congress  of  July  7,  1898  [30  Stat 
at  L.  750],  did  not  prevent  the  operation 
of  §  5339,  Rev.  Stat  That  "political  com- 
munity" did  not  constitute  one  of  the  states 
of  the  United  States;  and  if  the  other  ju- 
risdictional facts  existed,  §  5339  came  at 
once  into  operation. 

Unless,  therefore,  there  was  something 
in  the  legislation  of  Congress  found  in  the 
act  of  April  30,  1900,  chap.  339,  31  Stat 
at  L.  p.  141,  providing  a  government  for  the 
territory  of  Hawaii,  which  excluded  the  op- 
•srution  of  the  statute,  the  jurisdiction  of  the 
courts  of  the  United  States  over  the  bay 
here  in  question,  *in  respect  of  the  [244 
murder  there  charged  to  have  been  eonunit- 
ted,  was  beyond  question. 

Counsel  have  cited  and  relied  upon  the 
5th,  6th,  and  7th  sections  of  the  organie 
act  referred  to,  in  connection  with  §§  83,  84, 
89,  and  91,' as  operating  to  leave  intact  the 
jurisdiction  of  the  territorial  courts  of  the 
territory  under  existing  penal  laws  over  this 
*'haven"  or  "arm"  of  the  sea,  in  respect  to 
homicides  there  committed.  The  6th  Mo- 
tion of  the  organic  act  referred  to  provided, 
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that  the  Constitution,  and  except  as  here- 
in otherwise  provided,  all  the  laws  of  the 
United  States,  which  are  not  locally  inap- 
plicable, shall  have  the  same  force  and  effect 
within  the  said  territory  as  elsewhere  in  the 
United  States."  The  6th  section  continued 
in  force  the  laws  of  Hawaii  "not  inconsistent 
with  the  Constitution  or  laws  of  the  United 
States,  or  the  provisions  of  this  act;  .  .  . 
subject  to  repeal  or  amendment  by  the  legis- 
lature of  Hawaii  or  the  Congress  of  the 
United  States."  The  7th  section  expressly 
repeals  a  long  list  of  local  laws,  civil  and 
criminal,  and  does  not  expressly  include  the 
chapter  of  the  penal  laws  of  Hawaii  of  1897, 
relating  to  homicides.  The  81st  section  vests 
the  judicial  power  of  the  territory  in  one 
supreme  court  and  such  inferior  courts  as 
the  legislature  may  establish,  and  continues 
in  force  the  laws  of  Hawaii  concerning  the 
jurisdiction  and  procedure  of  such  courts, 
"except  as  herein  provided."  Section  83 
continues  in  force  the  laws  of  Hawaii  relat- 
ing to  the  judicial  department,  including 
civil  and  criminal  procedure,  subject  to 
modification  by  Congress  or  the  legislature. 
Section  89  provides  that  the  control  of 
wharves  and  landings  constructed  by  the  Re- 
public of  Hawaii,  on  any  seacoast,  bay,  or 
harbor,  shall  remain  under  the  control  of 
the  government  of  the  territory  of  Hawaii. 
Section  91  leaves  public  property  which  had 
been  ceded  to  the  United  States  under  the 
control  of  the  government  of  the  territory. 

We  cannot  see  that  any  of  the  things  re- 
ferred to  have  the  effect  claimed  for  them. 
The  plain  purpose  of  the  5th  section  was  to 
extend  the  Constitution  and  laws  of  the 
245]United  States,  *not  locally  inapplicable, 
to  the  territory,  and  of  the  6th  section,  to 
leave  in  force  the  laws  of  Hawaii,  except  as 
repealed  by  the  act,  or  inconsistent  with  the 
Constitution  or  laws  of  the  United  States. 

If,  when  that  act  was  passed,  one  who  com- 
mitted murder  in  the  harbor  of  Honolulu 
was  subject  to  trial  in  the  courts  of  the 
United  States,  though  within  the  territorial 
waters  of  Hawaii,  the  organic  act  neither 
expressly  nor  impliedly  deprives  the  courts 
of  the  Union  of  the  jurisdiction  which  they 
had  before.  It  was  within  the  power  of 
Congress  to  confer  upon  its  courts  exclusive 
jurisdiction  over  all  offenses  committed 
within  the  territory,  whether  on  land  or  wa- 
ter. This  it  did  not  elect  to  exercise.  It 
provided  for  the  establishment  of  a  district 
court  of  the  United  States,  with  all  of  the 
powers  and  jurisdiction  of  a  district  court 
and  of  a  circuit  court  of  the  United  States. 
It  provided  also  for  the  organization  of  lo- 
cal courts  with  the  jurisdiction  conferred 
by  the  existing  laws  of  Hawaii  upon  its  lo- 
cal courts  except  as  such  laws  were  in  con- 
flict with  the  act  itself  or  the  Constitution 
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and  laws  of  the  United  States.  If  it  he  true, 
as  claimed,  that  the  territorial  courts  exer- 
cise jurisdiction  over  homicides  in  the  har- 
bor of  Honolulu,  under  and  by  virtue  of  the 
laws  of  Hawaii  thus  continued  in  force,  it 
only  establishes  that  there  may  be  concur- 
rent jurisdiction  in  respect  of  certain  crimes 
when  committed  in  certain  places,  and  is  far 
from  establishing  that  the  courts  of  the 
Union  have  been  deprived  of  a  jurisdiction 
which  they  have  at  all  times  claimed  and 
exercised  over  certain  offenses  when  commit- 
ted upon  the  high  seas,  or  in  any  arm  of  the 
sea,  or  in  any  river,  basin,  haven,  creek,  or 
bay  within  the  admiralty  and  maritime  ju^- 
risdiction  of  the  United  States,  and  out  of 
the  jurisdiction  of  any  particular  state. 

We  find  nothing  in  the  special  legislation 
applicable  to  that  territory  which  prevent- 
ed the  operation  of  §  5339. 

There  are  assignments  touching  the  com- 
petency of  certain  evidence  relied  upon  to 
establish  the  national  character  of  the  Rose- 
crans,  and  others  which  challenge  the  suffi- 
ciency of  the  •evidence  to  carry  the  [246 
case  to  the  jury  against  a  motion  to  direct  a 
verdict  for  insufficiency  of  evidence  upon  that 
point.  A  certificate  of  enrolment,  purport- 
ing to  have  been  issued  at  San  Francisco  by 
one  Coey,  "acting  deputy  collector  of  cus- 
toms," initialed  "W.,"  and  signed  by  E.  W. 
Marlin,  deputy  naval  officer,  as  required  by 
§  4332,  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901, 
p.  2907),  which  recited  that  the  vessel  was 
solely  owned  by  the  National  Oil  &  Trans- 
portation Company,  a  corporation  organized 
under  the  laws  of  California,  was  introduced 
for  the  purpose  of  establishing  that  the  ves- 
sel was  of  American  nationality.  There 
was  also  evidence  that  she  carried  the  flag 
of  the  United  States, — evidence  admissible 
upon  a  mere  question  of  nationality.  St. 
Clair  V.  United  SUtes,  154  U.  S.  134,  151, 
38  L.  ed.  930,  942,  14  Sup.  Ct.  Rep.  1002. 
The  principal  objection  is  that  this  certifi- 
cate was  not  the  original,  but  a  copy,  not 
sufficiently  authenticated.  The  authentica- 
tion was  in  these  words: 

District   and   Port   of   San    Francisco. 
I  hereby  certify  the  within  to  be  a  true 
copy  of  the  original  issued  by  this  office. 

Given  under  my  hand  and  seal  this  5  day 
of  October  1907. 

(Sgd.)  N.  S.  Farley,  [Seal.] 

Deputy  Collector  of  Customs. 
W. 

The  requirements  for  registration  are  set 
out  in  §  4142  (U.  S.  Comp.  SUt  1901,  p. 
2809).  The  certificate  in  question  was  in 
form  as  required  by  §  4155. 

There  was  evidence  of  a  witness  that  he 
had  himself  received  custom  papers  from  the 
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customhouse  at  San  Francisco,  signed  by 
Farley,  and  was  familiar  with  the  signature 
from  its  appearance  upon  ship  licenses  on 
board  ships.  He  had  never  seen  Farley 
write,  and  only  identified  the  signature 
from  familiarity  with  it  obtained  from  this 
and  other  like  oflScial  papers.  He  also  said 
lie  was  familiar  with  the  seal  of  the  cus- 
toms officials  at  San  Francisco. 

The  appointment  of  deputy  collectors  is 
provided  for  by  §§  2630,  2633,  Rev.  SUt 
(U.  S.  Comp.  Stat  1001,  pp.  1812,  1813). 
By  §  882,  Rev.  Stat.  (U.  S.  Comp.  Stat. 
947]  1001,  p.  660),  copies  of  any  *papers 
or  documents,  in  any  of  the  executive  de- 
partments, under  the  seal  of  the  proper  de- 
partment, are  made  admissible  in  evidence 
equally  with  the  original. 

There  was  no  evidence  whatever  casting 
suspicion  upon  the  genuineness  of  the  copy 
or  of  the  seal  or  the  signature  of  Farley, 
and  none  which  challenged  in  any  way  the 
American  character  of  the  ship.  Under  such 
circumstances  and  for  the  purposes  of  this 
case  it  was  not  error  to  assume  that  the 
document  was  genuinely  executed  by  Farley, 
that  he  was  what  he  claimed  to  be,  a  deputy 
collector  of  customs,  and  that  his  signature 
had  been  signed  by  himself  or  one  authorized 
to  sign  for  him.    3  Wigmore,  Ev.  §  2161. 

There  was  no  error,  and  the  judgment  is 
affirmed* 


ST.  LOUTS,  KANSAS  CITY,  &  COLORADO 
RAILROAD    COMPANY,  Appt., 

V. 

WABASH  RAILROAD  COMPANY  and  City 
of  St.  Louis.  (No.  57.) 


ST.  LOUIS,  KANSAS  CITY,  &  COLORADO 
RAILROAD  COMPANY,  Petitioner, 

V. 

WABASH  RAILROAD  COMPANY  and  the 
City   of   St.    Louis.    (No.   301.) 

(See  S.  C.  Reporter's  ed.  247-257.) 

Appeal  ^  Jurisdiction  ^  intervention. 

1.  The  decree  of  a  Federal  circuit  court, 
entered  pursuant  to  the  mandate  of  a  cir- 
cuit court  of  appeals,  upon  a  petition  to 
enforce  rights  granted  by  a  decree  in  inter- 
vention proceedings  in  a  foreclosure  suit,  in 
not  appealable  to  the  Federal  Supreme  Court 
where  the  jurisdiction  of  the  original  fore- 
closure suit  was  based  solely  upon  diverse 
citizenship,  although,  when   the  case  went 

Note.  —  On  direct  review  in  Federal  Su- 
preme 0)urt  of  judgments  of  district  and 
circuit  courts — see  note  to  Gwin  v.  United 
States,  46  L.  ed.  U.  S.  741. 

On  certiorari  from  Federal  Supreme  Court 
to  circuit  courts  of  appeals — see  note  to 
United  States  v.  Dickinson,  53  L.  ed.  U.  S. 
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back  from  the  circuit  court  of  appeals  to  the 
circuit  court,  Uie  latter  court  authorized  an 
amendment  to  the  petition,  alleging  that 
the  decree  ordered  by  the  circuit  court  of 
appeals  failed  to  give  full  faith  and  credit 
to  the  original  decree  in  the  intervention 
proceedings. 

[For  other  cases,  see  Appeal  and  Error,  786, 
786,  970,  in  Digest  Sup.  Ct.  1908.] 

Certiorari  ~  to  circuit  court  of  appeals. 

2.  The  power    of    the    Federal    Supreme 

Court  to  re<^uire  a  circuit  court  of  appeals 

by  certiorari  to  send  up  for  review  eases 

pending  before  the  latter  court  extends  to  a 

case  pending  in  that  court  on  an  appeal 

from  a  decree  of  a  circuit  court,  entered 

pursuant  to  Uie  mandate  of  the  circuit  court 

of  appeals  on  a  prior  appeaL 

[For  other  cases,  see  Certiorari,  II.,  in  Digest 
Sup.  Ct.  1908.] 

Certiorari  ~  to  circuit  court  of  appeals. 

3.  Certiorari  to  a  Federal  circuit  eourt  of 
appeals  should  be  granted  by  the  Supreme 
Court  in  a  case  in  which  is  involv^  the 
construction  of  a  prior  decree  of  a  circuit 
court,  affirmed  by  the  Supreme  Court,  upon 
which  depends  the  extent  of  the  use  by  one 
railway  company  of  the  track,  right  of  way, 
and  terminal  facilities  of  another,  as  well  as 
the  rights  of  access  by  the  one  company  to 
industries  established  along  the  line  of  the 
other. 

[For  other  cases,  see  Certiorari,  II.,  in  Digest 
Sup.  Ct.  1908T] 

Railroads  ^  joint  use  ^  construction  of 
decree. 

4.  The  equal  use  and  benefit  of  the  en- 
tire ground  owned  by  the  Wabash,  St.  Louis, 
&  Pacific  llailway  Company,  and  used  by  it 
for  its  terminal  facilities  in  St.  Louis,  and 
not  merely  a  right  of  way  over  its  tracks 
running  to  the  Union  station,  were  granted 
to  the  St.  Louis,  Kansas  City,  &  Colorado 
Railroad  Company  by  a  decree  awarding  to 
the  latter  road  the  equal  use,  on  certain 
prescribed  terms,  of  the  right  of  way  and 
tracks,  side  tracks,  switches,  turn-outs,  turn- 
tables, and  other  terminal  facilities  of  the 
former  road  at  and  between  the  north  line 
of  Forest  park  and  Eighteenth  street  in  the 
city  of  St.  Louis. 

[For  other  cases,  see  Railroads,  YI.,  in  Digest 
Sup.  Ct.  1908.] 

Railroads  ^  joint  use  ^  construction  of 
decree. 

5.  The  right  of  the  St.  Louis,  Kansas  City, 
&  Colorado  Railroad  Company  to  use  ter- 
minal facilities  in  connection  with  indus- 
trial establishments  now  existing  near  the 
right  of  way  of  the  Wabash,  St.  L^uis,  A,  Pa- 
cific Railway  Company  is  included  in  a  de- 
cree by  which  the  former  road  was  given 
the  right,  upon  certain  prescribed  terms, 
which  contemplated  mcKiification  upon 
change  in  conditions,  to  use  the  right  of  way 
and  tracks,  side  tracks,  switches,  turn-outs, 
turntables,  and  other  terminal  facilities  of 
the  latter  road  at  and  between  the  north 
line  of  Forest  park  and  Eighteenth  street 
in  the  city  of  St.  Louis. 

[For  other  cases,  see  Railroads,  YL,  tn  Digest 
Sup.  Ct.  1908.1 
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Argued  December  9,  1909.     Decided  April 

11,  1910. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District;  624,  8  Am.  Rep.  578. 
of  Missouri  to  review  a  decree  entered  pur- 
suant to  the  mandate  of  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  upon  a  pe- 
tition to  enforce  rights  granted  by  a  de- 
cree in  intervention  proceedings  in  a  fore- 
closure suit.  Dismissed  for  want  of  juris- 
diction.   Also  a 

PETITION  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  to  bring 
up  for  review  a  case  pending  in  that  eourt 
on  an  appeal  from  a  decree  of  the  Circuit 
Court  for  the  Enntern  District  of  Missouri, 
entered  pursuniit  to  the  mandate  of  the  Cir- 
cuit Court  of  Appeals  on  a  prior  appeal  up- 
on a  petition  to  enforce  ri^^hts  granted  by 
a  decree  in  intervention  proceetlings  in  a 
suit  to  foreclose  a  railway  mortgage.  Cer- 
tiorari granted  and  decree  of  the  Circuit 
Court  modified  so  as  to  give  the  right  to 
the  inter%'ening  railway  coni|)any  to  the  use 
of  the  terminal  facilities  of  the  defendant 
railway  company  in  connection  with  indus- 
trial establishnionts  existing  near  the  right 
of  way  of  the  latter  company. 

Soo  snme  case  below,  No.  301,  81  C.  C.  A. 
643,  ]52  Fed.  849. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frnnk  Ifagerninn  argued  the  cause, 
and,  with  Messrs.  W.  F.  Evans  and  M.  A. 
l.ow,  fiK'd  a  brief  for  appellant  and  peti- 
tioner : 

The  right  of  way  included  all  terminal 
facilities. 

Xew  ^loxico  V.  United  Stotos  Trust  Co. 
372  U.  S.  171,  43  L.  ed.  407,  19  Sup.  Ct.  Rep. 
128;  New  ^lexico  v.  United  States  Trust 
Co.  374  U.  S.  645,  43  L.  ed.  3079,  19  Sup. 
Ct.  Rep.  784;  Chicago  &  A.  R.  Co.  v.  People, 
U8  in.  3.50;  Lake  Erie  &  \V.  R.  Co.  v.  Mid- 
dlecoff,  350  111.  27,  37  N.  E.  COO;  PfafT  v. 
Torre  Haute  &  L  R.  Co.  108  Ind.  144,  9  N. 
E.  93. 

Tlie  right  to  use  is  as  broad  as  the  ne- 
ressities  of  a  railroad.  The  word  "use**  is 
not  new  to  the  law  books.  In  the  civil  law 
a  use  is  dodiiod  as  "tlie  riglit  wliich"  a  per- 
son has  to  use  or  enjoy  the  property  of  an- 
other aocordinir  to  liirt  nece-Hitii's. 

Mulford  V.  I^  Franc.  26  Cal.  88. 

The  use  of  the  riglit  of  way  was  not 
limited  to  the  use  of  a  specific  strip  of  land 
ae(|iiirod  for  railroad  ))iirp()t<es,  but  iiicliitled 
the  rif;]it  to  the  terminal  faeilities  adjacent 
theroto  and  connected  tliercw  ith,  especially 
as  tliey  were  either  built  bv  or  under  con- 
tract  with  the  railroad  company,  for  its 
use  with  and  as  part  of  its  railroad,  and 
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parts  of  them  were  actually  upon  that  spe- 
cific strip. 

Brunson  ▼.  Martin,  152  Ind.  138,  52  N.  E. 
601;  Snow  V.  Columbian  Ins.  Co.  48  N.  Y. 


If  the  provisions  of  the  original  tripartite 
agreement  were  now  being  enforced,  the  con- 
struction of  the  parties  as  to  their  rights 
would  be  conclusive. 

Chicago  y.  Sheldon,  9  Wall.  50,  54,  10  L. 
ed.  594,  596;  Topliff  v.  Topliff,  122  U.  S.  121, 
30  L.  ed.  1110,  7  Sup.  Ct.  Rep.  3057;  Central 
Trust  Co.  V.  Wabash,  St.  L.  &  P.  R.  Co.  34 
Fed.  254;  Long-Bell  Lumber  Co.  v.  Stump, 
30  C.  C.  A.  260,  57  U.  S.  A  pp.  546.  80  Fed. 
574;  Illinois  Trust  &  Sav.  Bank  v.  Arkansas 
City,  34  L.R.A.  518,  22  C.  C.  A.  371,  40  U. 
S.  App.  257,  76  Fed.  271;  Thomas  v.  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  81  Fed.  919;  New 
Orleans  &  N.  E.  R.  Co.  v.  Meridian  Water- 
works Co.  38  C.  C.  A.  519.  30  U.  S.  App.  749, 
72  Fed.  232;  Metropolitan  Nat.  Bank  v. 
Benedict  Co.  20  C.  C.  A.  377,  36  U.  S.  App. 
604,74  Fed.  385;  Fox  Solid  Pressed  Steel  Co. 
V.  Schoen,  77  Fed.  30;  Sanders  v.  Munson,  20 
C.  C.  A.  581,  45  U.  S.  App.  32,  74  Fe.l.  619; 
Leete  v.  Pacific  Mill  &  Min.  Co.  88  Fed.  957; 
St.  Joseph  Union  Depot  Co.  v.  Chicago,  R. 
I.  &  P.  11.  Co.  32  C.  C.  A.  284,  60  U.  S.  App. 
G75,  80  Fed.  657;  Lyman  v.  Kansas  City 
&  A.  R.  Co.  101  Fed.  636;  Fitzgi»rald  v. 
First  Nat.  Bank,  52  C.  C.  A.  276,  314  Fed. 
478. 

The  decree  in  the  main  case  should  not  be 
limited  by  construction. 

Weehawken  Ferry  Co.  v.  Sisson,  17  N.  J. 
Eq.  481. 

Mr.  Jnnios  L.  Mlnnts  argued  the  cause, 
and,  with  Mr.  Wells  II.  Blo<lgett,  filed  a 
brief  for  appellee  and  respondent: 

For  the  purpo>ses  of  an  appeal  or  writ  of 
error,  the  ground  of  jurisdiction  in  an  inter- 
vention suit  will  be  ascribed  to  that  of  the 
main  case. 

Rouse  v.  Letcher,  356  IT.  S.  47,  39  L.  ed. 
.141,  35  Sup.  Ct.  Rep.  266;  Gregory  v.  Van 
I'e,  360  I'.  S.  643,  40  L.  ed.  566,  36  Sup.  Ct. 
Ht'p.  431 ;  Carey  v.  Houston  &  T.  C.  R.  Co. 
101  IT.  S.  115,  40  L.  ed.  638,  36  Sup.  Ct. 
IJep.  537:  Uouse  v.  Ilornsby,  361  U.  S.  5S8, 
•10  L.  ed.  817,  10  Sup.  Ct.  Rep.  610;  Pope  v. 
I^uisville.  X.  A.  &  ('.  R.  Co.  373  U.  S.  573, 
43  L.  ed.  814.  10  Sup.  Ct.  Rep.  500. 

The  defeated  party  may,  at  his  election, 
appeal  either  to  thi«  court  or  the  circuit 
court  of  ap])rals  from  a  decree  entered  in  the 
circuit  court  in  a  cause  hetween  citi/eus  of 
diflTerent  states,  wherein  constitutional  ques- 
tions are  involved,  but  if  he  prosecutes  his 
appeal  to  the  circuit  court  of  appeals,  the 
decree  of  that  court  will  be  final,  and  he 
cannot  thereafter  prosecute  an  appeal  to  this 
court. 
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Loeb  y.  Columbia  Twp.  179  U.  S.  472,  45 
L.  ed.  280,  21  Sup.  Ct.  Hep.  174;  Macfadden 
V.  United  States,  213  U.  S.  288,  53  L.  ed. 
801,  29  Sup.  Ct  Rep.  490. 

If  it  were  conceded  that  a  constitutional 
question  did  not  arise  until  the  decision  of 
the  circuit  court  of  appeals,  the  Colorado 
Company  then  might  have  applied  to  this 
court  for  a  writ  of  certiorari,  which  this 
court  might  have,  in  its  discretion,  allowed 
at  that  stage  of  the  proceedings. 

Forsyth  v.  Hammond,  ICC  U.  S.  506,  41  L. 
ed.  1095,  17  Sup.  Ct.  Rep.  665;  Harriman  v. 
Northern  Securities  Co.  197  U.  S.  244,  49  L. 
ed.  739,  25  Sup.  Ct.  Rep.  493. 

An  appeal  cannot  be  prosecuted  from  a  de- 
cree entered  in  exact  conformity  with  a  man- 
date of  an  appellate  court. 

Stewart  v.  Salamon,  97  U.  S.  361,  24  L. 
ed.  1044;  United  States  v.  New  York  In- 
dians, 173  U.  S.  464,  43  L.  ed.  760,  19  Sup. 
Ct.  Rep.  464;  Illinois  v.  Illinois  C.  R.  Co. 
184  U.  S.  77,  91,  46  L.  ed.  440,  446,  22  Sup. 
Ct.  Rep.  300;  Roberts  v.  Cooper,  20  How. 
467,  15  L.  ed.  960;  Martin  v.  Hunter,  1 
Wheat.  304,  4  L.  ed.  97 ;  New  Orleans  v.  Citi- 
zens' Bank,  167  U.  S.  371,  42  L.  ed.  202,  17 
Sup.  Ct.  Rep.  905. 

The  appeal  allowed  from  the  decree  of  the 
circuit  court  cannot  be  considered  as  an  ap- 
peal from  a  decree  of  the  circuit  court  of 
appeals. 

Webster  v.  Daly,  163  U.  S.  155,  41  L.  ed. 
in,  16  Sup.  Ct.  Rep.  961. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court,  after  reading  the  fol- 
lowing memorandum: 

This  opinion  was  prepared  by  our  Brother 
Brewer,  and  had  been  approved  before  his 
lamented  death.  It  was  then  recirculated, 
and  is  adopted  as  the  opinion  of  the  court. 

On  January  6,  1886,  there  was  entered  in 
249]  the  circuit  court  *of  the  United  States 
for  the  eastern  district  of  Missouri  a  decree 
of  foreclosure  and  sale  of  the  Wabash,  St. 
Louis,  &  Pacific  Railway  Company,  herein- 
after called  the  Wabash  Company.  In  that 
suit,  before  the  execution  of  the  deeds  to  the 
purchasing  committee,  a  railway  corporation 
known  as  the  St.  Louis,  Kansas  City,  &, 
Colorado  Railroad  Company  (hereinafter 
called  the  Colorado  Company)  and  the  city 
of  St.  Louis  intervened  to  compel  the  Wa- 
bash Company  to  give  to  the  Colorado  Com- 
pany the  use  of  its  tracks  and  a  right  of  en- 
trance over  them  to  the  Union  depot  of  that 
city.  On  that  intervention  a  decree  was  en- 
tered finding  the  equities  in  favor  of  the 
interveners,  and  granting  the  Colorado  Com- 
pany the  use  of  the  tracks  and  right  of  way. 
29  Fed.  546.  On  appeal  to  this  court  the 
decree  of  the  circuit  court  on  the  interven- 
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tion  was,  on  January  19,  1891,  sustained. 
Joy  v.  St.  Louis,  138  U.  S.  1,  34  L.  ed.  843, 
11  Sup.  Ct.  Rep.  243. 

A  dispute  having  arisen  as  to  the  rights 
granted  by  that  decree,  a  petition  was  filed 
at  the  March  term,  1902,  of  the  circuit  court 
in  the  original  foreclosure  case  to  enforce 
those  rights  as  the  Colorado  Company 
claimed  they  existed.  A  large  amount  of 
testimony  was  taken  upon  this  application, 
and  a  decree  entered  April  2,  1906.  There- 
upon an  appeal  was  taken  to  the  circuit 
court  of  appeals  for  the  eighth  circuit, 
which,  on  April  3,  1907,  reversed  the  de* 
cree  and  remanded  the  case  ''with  directions 
to  enter  a  decree  not  inconsistent  with  the 
views"  expressed  in  the  opinion  of  the  court. 
81  C.  C.  A.  643,  152  Fed.  849.  The  case  went 
back  to  the  circuit  court,  and  after  an 
amendment  to  the  petition,  which  was  al- 
lowed by  the  court,  a  decree  was  entered  in 
obedience  to  the  mandate,  from  which  de- 
cree an  appeal  was  again  taken  to  the  cir- 
cuit court  of  appeals,  and  also  to  this  court. 
On  the  appeal  to  the  circuit  court  of  appeals 
the  record  was  filed  in  that  court,  and 
thereupon  an  application  for  a  certiorari 
was  made  to  this  court,  so  that  two  cases 
are  before  us  with  records  precisely  alike, 
one  the  appeal  from  the  circuit  court  direct- 
ly to  this  court  (being  case  No.  57)  and 
the  other  the  petition  for  a  certiorari  to  the 
*court  of  appeals  (being  case  No.  301.  [250 
[This  petition  was  filed  and  presented  to  the 
court  November  30,  1908,  and  on  December 
7,  1908,  consideration  of  the  petition  was 
postponed  to  be  heard  with  No.  57.] 

The  Wabash  Company  has  filed  a  motion 
to  dismiss  No.  57,  the  case  appealed  directly 
to  this  court.  The  jurisdiction  of  tlie  orig- 
inal foreclosure  suit  was  based  solely  upon 
diverse  citizenship,  and  it  has  been  repeated- 
ly decided  that  the  jurisdiction  in  the  case 
of  an  intervention  is  determined  by  that  of 
the  main  cause.  Rouse  v.  Letcher,  156  U.  S. 
47,  39  L.  ed.  341, 15  Sup.  Ct.  Rep.  266;  Greg- 
ory V.  Van  Ee,  160  U.  S.  043,  40  L.  ed.  5GG, 
10  Sup.  Ct.  Rep.  431 ;  Carey  v.  Houston  &  T. 
C.  R.  Co.  161  U.  S.  115,  40  L.  ed.  638,  16 
Sup.  Ct.  Rep.  537;  Rouse  v.  Ilornsby,  161 
U.  S.  588,  40  L.  ed.  817,  10  Sup.  Ct.  Rep.  610; 
Pope  V.  Louisville,  N.  A.  &  C.  R.  Co.  173  U. 
S.  573,  43  L.  ed.  814,  19  Sup.  Ct.  Rep.  500. 

If  this  be  true  in  respect  to  an  interven- 
tion, a  fortiori  must  it  be  true  in  respect 
to  a  petition  to  enforce  rights  granted  by 
the  decree  in  the  intervention.  Nor  is  this 
rule  changed  by  the  fact  that  when  this 
case  went  back  from  the  circuit  court  ot 
appeals  to  the  circuit  court,  the  latter  court 
authorized  an  amendment  to  the  petition, 
alleging  that  the  decree  ordered  by  the  court 
of  ap]>eaU  failed  to  give  full  faith  and 
credit  to  the  original  decree  in  the  inter- 
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▼ention  proceedings,  for,  as  said  in  Pope  v. 
Louisville,  N.  A.  &  C.  R.  Co.  supra  (p.  578) : 

"And  this  is  true  although  another  ground 
of  jurisdiction  might  be  developed  in  the 
course  of  the  proceedings,  as  it  must  appear 
at  the  outset  that  the  suit  is  one  of  that 
character  of  which  the  circuit  court  could 
properly  take  cognizance  at  the  time  its  ju- 
risdiction is  invoked.  Colorado  Cent.  Consol. 
Min.  Co.  V.  Turck,  160  U.  S.  138,  37  L.  ed. 
1030.  14  Sup.  Ct.  Rep.  35;  Ex  parte  Jones, 
164  U.  S.  G91,  693,  41  L.  ed.  601,  602,  17 
Sup.  Ct.  Rep.  222 ;  Third  Street  &  Suburban 
R.  Co.  V.  Ixjwis,  173  U.  S.  457,  43  L.  ed.  766, 
10  Sup.  Ct.  Rep.  451." 

Further,  the  power  of  the  circuit  court 
was  limited  to  the  entry  of  a  decree  as  or- 
dered by  the  court  of  appeals,  and  it  could 
not  introduce  new  questions  into  the  liti- 
gation without  the  permission  of  that  court. 
Ex  parte  Dubuque  &  P.  R.  Co.  1  Wall.  69, 
17  L.  ed.  614;  Re  Sanford  Fork  &  Tool  Co. 
160  U.  S.  247,  40  L.  ed.  414,  16  Sup.  Ct. 
Rep.  291.  Still  further,  the  mere  construc- 
251]  tion  of  a  decree  involves  *no  challenge 
of  its  validity.  Smithsonian  Institution  v. 
St.  John,  214  U.  S.  19,  29,  53  L.  ed.  892, 
897,  29  Sup.  Ct.  Rep.  601,  and  cases  cited 
in  the  opinion. 

The  motion  to  dismiss  No.  57  must  there- 
fore be  sustained  with  costs. 

With  reference  to  the  application  for  a 
certiorari,  the  power  of  this  court  cannot 
be  doubted.  As  said  in  Forsyth  v.  Ham- 
mond, 166  U.  S.  506,  514,  41  L.  ed.  1095, 
1098,  17  Sup.  Ct.  Rep.  065,  669: 

"We  reaffirm  in  this  case  the  propositions 
heretofore  announced;  to  wit,  that  the  pow- 
er of  this  court  in  certiorari  extends  to 
every  case  pending  in  the  circuit  courts  of 
appeal,  and  may  be  exercised  at  any  time 
during  such  pendency,  provided  the  case  is 
one  which,  but  for  this  provision  of  the 
statute,  would  be  finally  determined  in  that 
court." 

On  the  appeal  to  the  circuit  court  of  ap- 
peals the  case  was  there  pending  for  con- 
sideration and  decree,  and  as,  for  reasons 
heretofore  stated,  an  appeal  to  this  court 
would  not  lie,  the  case  can  be  brought  here 
by  certiorari. 

The  question,  then,  is  whether  the  writ 
of  certiorari  ought  to  be  granted.  That 
question  involves  the  construction  of  a  prior 
decree  of  a  United  States  circuit  court,  af- 
firmed by  this  court.  It  is  not  a  question 
of  the  payment  of  money,  but  of  the  ex- 
tent of  the  use  belonging  to  one  railroad 
company  in  the  tracks,  right  of  way,  and 
terminal  facilities  of  another,  as  well  as  the 
rights  of  access  by  the  one  company  to  in- 
dustries established  along  the  line  of  the 
other.  This,  in  view  of  the  increasing  num- 
ber of  industries  in  a  great  and  growing' 
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city  like  St.  Louis,  is  of  constantly  en- 
larging importance,  and  ought,  bo  far  at 
possible,  to  be  settled.  It  seems  to  us  that 
both  the  private  interests  of  the  railroad 
companies  and  of  the  separate  industries 
and  the  greater  interests  of  the  public  call 
for  the  granting  of  the  writ  of  certiorari, 
and  it  is  therefore  so  ordered. 

This  brings  before  us  the  original  decree 
on  the  intervention.  That  decree,  and  the 
facts  upon  which  the  original  controversy 
arose,  as  well  as  those  u(X)n  which  the 
present  dispute  rests,  will  be  found  fully 
sUtcd  in  29  Fed.  546, 138  *U.  S.  1,  and  [253 
81  C.  C.  A.  643,  supra,  and  need  not  be  re- 
peated. It  is  sufiicient  to  say  that  the  de- 
cree was  founded  upon  contracts  to  which 
the  railroad  companies,  or  their  predeces- 
sors, were  parties,  by  which  the  Wabash 
Company  agreed  to  "permit,  under  such  rea- 
sonable regulations  and  terms  as  may  be 
agreed  upon,  other  railroads  to  use  its  right 
of  way  through  the  park,  and  up  to  the  ter- 
minus of  its  road  in  the  city  of  St.  Louis, 
upon  such  terms,  and  for  such  fair  and 
equitable  compensation,  to  be  paid  to  it 
therefor,  as  may  be  agreed  upon  by  such 
companies."  It  provided  that  the  Colorado 
Company  should  pay  $2,500  a  month  "for 
the  use  of  the  right  of  way,  and  tracks,  side 
tracks,  switches,  turn-outs,  turntables,  and 
other  terminal  facilities  of  the  said  Wabash, 
St.  Louis,  &  Pacific  Railway  at  and  be- 
tween the  north  line  of  Forest  park  and 
Eighteenth  street  in  the  city  of  St.  Louis," 
and  that  of  these  properties  it  should  "en- 
joy the  equal  use  and  benefit.''  It  appor- 
tioned the  expense  of  maintaining  on  a 
wheelage  basis  this  right  of  way  and  other 
property  during  such  joint  use. 

Two  principal  questions  are  presented, 
each  having  reference  to  the  existence  of 
the  rights  granted  by  the  intervention  de- 
cree. The  eastern  line  of  Forest  park  ie 
about  3  miles  west  of  Eighteenth  street,  and 
at  the  time  the  decree  was  entered  the 
Wabash  Company  owned  a  strip  of  land 
varying  in  width  from  28  to  over  200  feet, 
and  extending  from  Eighteenth  street  to 
the  east  line  of  the  park,  and  also  had  an 
easement  for  the  passage  of  its  trains  and 
engines  through  the  park  upon  a  strip  of 
land  42  feet  wide  from  the  east  to  the  north 
side  thereof.  The  ground  owned  by  the 
Wabash  is  not,  as  stated,  of  equal  width, 
portions  having  been  obtained  by  deeds  from 
diff'erent  owners,  some  being  only  28  feet 
in  width  and  others  extending  quite  a  dis- 
tance, so  as  to  furnish  room  for  round- 
houses and  other  terminal  facilities.  Now, 
it  is  contended  that  the  only  efi'ect  of  thit 
decree  was  to  give  to  the  Colorado  Com- 
pany the  right  to  use  the  two  continuous 
tracks    from    the    north    line    of    Forest 
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258]  *park  into  the  Union  station;  while, 
on  the  other  hand,  it  is  contended  that 
it  gave  to  the  Colorado  Company  the 
equal  use  and  benefit  of  the  entire  ground 
owned  by  the  Wabash  and  used  for  its 
terminal  facilities.  Both  the  circuit  court 
and  the  circuit  court  of  appeals  sus- 
tained the  latter  construction,  and  with 
that  conclusion  we  concur.  The  terminal 
facilities,  and  not  simply  a  right  of  way 
over  the  tracks  of  the  Wabash  run- 
ning to  the  Union  station,  were  granted  by 
the  decree.  As  said  by  Circuit  Judge  San- 
born, delivering  the  opinion  of  the  court  of 
appeals   (p.  646)  : 

"The  ordinary  signification  of  the  term 
'right  of  way/  when  used  to  describe  land 
which  a  railroad  corporation  owns  or  is 
entitled  to  use  for  railroad  purposes,  is  the 
entire  strip  or  tract  it  owns  or  is  entitled  to 
use  for  this  purpose,  and  not  any  specific 
or  limited  part  thereof  upon  which  its  main 
track  or  other  specified  improvements  are 
located.  Joy  v.  St.  Louis,  138  U.  S.  1, 
44-46,  34  L.  ed.  843,  857,  858,  11  Sup.  Ct. 
Rep.  243;  New  Mexico  v.  United  States 
Trust  Co.  172  U.  S.  171,  181,  182,  43  h. 
cd.  407,  410,  411,  19  Sup.  Ct.  Rep.  128;  id. 
174  U.  S.  545,  546,  43  L.  ed.  1079,  1080,  19 
Sup.  Ct.  Rep.  784;  Chicago  &  A.  R.  Co.  v. 
People,  98  111.  350,  356,  357;  Lake  Erie  & 
W.  R.  Co.  v.  MiddlecofT,  150  111.  27,  37  N. 
E.  600,  663;  Pfaff  v.  Terre  Haute  &  I.  R. 
Co.  108  Ind.  144,  148,  9  N.  E.  93,  95. 

"To  one  ignorant  of  the  origin  and  his- 
tory of  the  rights  of  the  contending  parties, 
and  unaware  of  the  persuasive  arguments 
of  counsel,  the  reading  of  this  decree  would 
suggest,  no  doubt,  that  it  granted  the  joint 
use  of  the  entire  strip  owned  by  the  Wabash 
Company,  and  of  all  the  railroad  facilities 
thereon  between  the  east  line  of  the  park 
and  Eighteenth  street.  Upon  its  face  there 
is  no  ambiguity  in  its  terms.  They  suggest 
no  limitation  or  exception,  and  when  the 
terms  of  a  decree  are  plain  and  clear,  their 
ordinary  meaning  and  effect  may  not  be 
lawfully  contracted  or  extended  unless  it 
ap))ears  with  reasonable  certainty  that  such 
was  the  purpose  of  the  court;  for  the  legal 
presumption  is  that  the  judge  carefully  and 
thoughtfully  expressed  therein  his  deliber- 
ate intention.  The  Wabash  Company, 
therefore,  assumed  no  light  burden  when  it 
254]  essayed  to  'prove  that  the  court  in- 
tended by  this  decree  to  grant  to  the  Colo- 
rado company  the  joint  use  of  a  strip  only 
30  feet  in  width  out  of  the  wider  strip  the 
Wabash  Company  owned  between  the  east 
■line  of  the  park  and  Eighteenth  street." 

The  other  matter  involves  the  question 
of  the  right  of  access  to  industrial  estab- 
lishments which  have  been  built  up  near 
to  the  line  of  the  Wabash  road.  As  might 
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be  expected  in  a  growing  city  like  St.  Louis, 
there  are  now  many  such  establishments, 
access  to  which  has  been  obtained  by  the 
construction  of  tracks  connecting  them  with 
the  main  tracks  of  the  railway.  The  use  of 
these  connecting  tracks,  which  were  con- 
structed under  did'erent  arrangements  with 
the  various  establishments,  is  claimed  by 
the  intervener,  tlius  making  itself  a  close 
and  active  competitor  with  the  Wabash 
Company  for  their  transportation  business. 

The  general  conclusion  of  the  court  of 
appeals  is  stated  in  these  words   ( p.  657 ) : 

"The  conclusion  is  that  the  Colorado  Com- 
pany is  entitled  to  enjoy  the  joint  and  equal 
use  of  the  entire  strip  of  land  between  the 
east  line  of  the  park  and  Eighteenth  street, 
wliicli  the  Wabash  owned  or  had  acquired 
the  right  to  use  when  the  decree  of  1886 
was  rendered,  and  of  the  tracks,  side  tracks, 
turn-outs,  turntables,  and  terminal  facili- 
ties now  thereon.  But  it  is  not  entitled  to 
the  use  under  that  decree  of  any  of  the 
property,  industrial  or  railway  facilities  of 
the  Wabash  Company,  beyond  the  limits  of 
that  strip.  Union  P.  R.  Co.  v.  Mason  City 
&  Ft.  D.  R.  Co.  199  U.  S.  171,  50  L.  ed.  139, 
26  Sup.  Ct.  Rep.  19." 

From  the  latter  part  of  this  conclusion 
Circuit  Judge  Hook  dissented,  and  that  pre- 
sents the  question  now  to  be  considered. 
We  are  of  opinion  that  the  circuit  court 
of  appeals  erred,  and  that  the  views  of 
Judge  Hook  are  correct.  That  the  matter 
was  considered  by  the  circuit  court  at  the 
time  of  the  original  decree  is  evident  from 
the  opinion  of  the  circuit  judge,  in  which  it 
was  said   (29  Fed.  550): 

"The  final  matter  is  that  of  compensation. 
In  this  I  think  *tlie  master  erred.  He  [255 
fixed  the  value  of  the  right  of  way  at  a 
million  of  dollars;  and  reported  that,  in  his 
judgment,  the  share  of  the  interest  on  tliis 
value  and  in  the  expenses  of  keeping  up  the 
track,  which  tlie  intervener  company  should 
pay,  should  be  fixed  upon  a  wheelage  basis. 
So  far  as  respects  the  mere  matter  of  keep- 
ing up  the  track,  I  see  no  reason  to  doubt 
tlie  justice  of  the  rule  fixed  by  the  master; 
but  in  regard  to  the  interest  on  the  value, 
I  think  the  intervener  should  pay  one  half 
of  that,  and  for  these  reasons:  It  is  a 
familiar  fact  that  in  a  large  city  like  St. 
Louis,  along  the  track  of  an  important  rail- 
road, within  the  city  limits,  are  built  large 
manufacturing  establishments,  warehouses, 
and  other  buildings  for  the  convenient  trans- 
action of  business  between  the  carrier,  on 
the  one  hand,  and  the  manufacturer  and 
the  merchant  on  the  other.  Another  road 
coming  over  the  same  track  not  only  uses 
the  property,  of  great  value,  which  the  com- 
pany owner  has  in  the  first  instance  paid 
for,  but  also  shares  in  the  benefit  of  access 
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to  all  these  manufacturies,  warehouses,  etc. 
It  thus  places  itself  in  competition  with  the 
original  company  for  this  valuable  business. 
Such  competition  may  operate  to  diminish 
the  business  of  the  original  company,  or 
compel  it  to  lower  its  rates  to  preserve  the 
business.  In  either  way  it  operates  to  the 
serious  detriment  of  the  original  company. 
The  new  company  comes  in  as  an  equal 
competitor.  It  shares  in  all  the  benefits  of 
this  business,  and  it  may  share  equally. 
Under  those  circumstances  it  seems  to  me 
no  more  than  fair  that  a  new  company, 
which  crowds  itself  into  an  equal  access  to 
8Uch  benefits  and  such  privileges,  should 
pay  an  equal  share  of  the  interest  on  the 
value  of  the  property.  Hence  I  shall  sus- 
tain the  objections  of  the  respondent  to  the 
report  of  tlie  master,  so  far  as  concerns  the 
amount  of  compensation,  and  I  think  that 
the  inter\'ener  company  must  pay  one  half 
the  interest  on  the  value,  and  its  share  of 
the  cost  of  keeping  up  the  track,  determined 
upon  a  wlieclage  basis.  In  other  respects 
the  report  of  the  master  will  be  confirmed." 
256]  *Tliat  is  an  interpretation  of  the  lan- 
guage of  the  intervention  decree  giving  the 
use  of  the  riglit  of  way,  side  tracks,  switches, 
turn-outs,  tunitables,  and  other  terminal  fa- 
cilities. It  is  doubtless  true  that  a  connec- 
tion with  these  industrial  establisliments 
has  become  a  matter  of  far  greater  im- 
portance than  at  the  time  of  the  decree. 
If  it  be  said  that  this  has  cast  an  unex- 
pected burden  upon  the  Wabash,  it  must 
also  be  remembered  that  provision  was  made 
for  such  unexpected  changes.  As  said  in 
the  opinion   (p.  558)  : 

'*An  act  of  the  legislature  might  be 
passed,  giviiig  to  one  company  the  right  to 
use  the  tracks  of  another,  and  prescribing 
all  the  terms  and  conditions, — the  details 
for  the  use.  I  take  it,  an  act  of  the  legis- 
lature would  also  be  valid  which  simply  de- 
clared that  one  company  should  have  the 
right  to  use  the  tracks  of  another  upon 
such  terms  and  conditions  as  the  parties 
might  agree  upon,  or  should  be  prescribed 
by  the  courts;  and  if  such  a  legislative  act 
would  have  to  be  adjudged  valid  and  com- 
plete, I  see  no  satisfactory  reason  why 
courts  may  not  also  hold  sufficient  and  valid 
a  mere  contract  for  the  right,  and,  deter- 
mining the  right,  also  settle  and  prescribe 
the  terms  of  the  use.  It  is  true  that  such 
a  decree  cannot  be  executed  by  the  per- 
formance of  a  single  act.  It  is  continuous 
in  its  operation.  It  requires  the  constant 
exercise  of  judgment  and  skill  by  the  ofUcers 
of  the  corporation  defendant;  and  there- 
fore, in  a  qualified  sense,  it  may  be  true 
that  the  case  never  is  ended,  but  remains  a 
permanent  case  in  the  court,  performance 
of  whose  decree  may  be  the  subject  of  re- 
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peated  inquiry  by  proceedings  in  the  nature 
of  contempt.  It  is  also  true  that,  in  the 
changing  conditions  of  business,  the  detaili 
of  the  use  may  require  change.  The  time 
may  come  when  the  respondent's  business 
may  demand  the  entire  use  of  its  tracks, 
and  the  intervener's  right  wholly  cease.  But 
other  decrees  are  subject  to  modification  and 
change,  as  in  decrees  for  alimony.  The 
courts  are  not  infrequently  called  to  mod- 
ify them  by  reason  of  the  changed  condi- 
tion of  the  parties  thereto.  So,  when  a  decree 
passes  in  a  case  of  this  kind,  it  *re-  [257 
mains  as  a  permanent  determination  of  the 
respective  rights  *of  the  parties,  subject  only 
to  the  further  right  of  either  party  to  apply 
for  a  modification  upon  any  changed  con- 
dition of  affairs;  and,  so  far  as  any  matter 
of  supervision  of  the  personal  skill  and 
judgment  of  the  officers  of  the  respondent 
corporation,  the  contract,  in  terms,  provides 
that  the  regulation  of  the  running  of  trains 
shall  be  subject  to  the  control  of  the  officers 
of  the  resi^ndent." 

See  also  the  opinion  of  this  court  in  138 
U.  S.  J,  47. 

The  decree  of  the  Circuit  Court  of  Decem- 
ber 20,  1907,  is  therefore  modified  in  ac- 
cordance with  the  views  we  have  expressed 
as  to  terminal  facilities  in  connection  with 
the  industrial  establishments  now  existing 
near  the  right  of  way  of  the  Wabash  Com- 
pany. If  that  company  shall  desire,  it  may 
apply  for  a  valuation  of  the  additional  prop- 
erties of  which  the  equal  use  and  enjoyment 
is  given  to  the  intervener,  and  upon  that 
valuation  the  same  per  cent  shall  be  paid 
by  the  intervener.  The  costs,  except  so  far 
as  they  have  been  already  taxed,  shall  be 
charged  against  the  respondents. 


LUTCIIER  k  MOORE  LUMBER  COMPANY 
and  H.  J.  Lutchcr,  Petitioners, 

V. 

WILLIAM  H.  KNIGHT  et  al. 
(See  S.  C.  Reporter's  ed.  257-268.) 

Appeal  —  questions   not  raised  below  — 

day  in  court. 

L  Plaintiflfs  in  error  in  a  Federal  circuit 
court  of  appeals  are  substantially  denied 
their  day  in  court  by  an  affirmance  of  the 
judgment  below  on  the  ground  that  the  de- 
fenses relied  upon  were  of  an  equitable  na- 
ture, not  cognizable  in  a  court  of  law,  where 
the  trial  court,  with  the  acquiescence  of  all 
parties,  treated  the  defenses  interposed  by 
the  answer  as  legal  in  their  nature,  and  no 
such  question  was  raised  by  either  party  or 
considered  when  the  cause  was  submitted  to 
the  circuit  court  of  appeals. 
[CoDRldorinff    questions    not    raised    l)elow,    see 

Appeal    and   Error,   VIII.  j,   in   Digest   Sup. 

Ct  1U08.] 
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Appeal  —  remanding     cause  — to     what  the  Lutcher  k  Moore  Lumber  Company.    All 

court.  these  acts  of  sale  were  duly  recorded  in  the 

2.  The  circuit  court  of  appeals,  and  not  proper  land  conveyance  records, 

the  circuit  court,  is  the  court  to  which  the  *^j^  j^^^^,  1903,  William  H.  Knight,  [25» 

cause  will  be  remanded  by  the  Federal  Su-  ^^.^  y^^^^y^^^  ^^^  ^^^  ^^^^       ^^^  ^  ^^^^.^ 

preme  Court  for  hearin&r  and  decision  upon  ,         u     u     j  •  •     j  •     ^k        -x 

reversing,  on  certiorari,*'a  judgment  of  the  woman  whose  husband  joined  in  the  suit  as 

circuit  court  of  appeals  which  affirmed  a  a  merely  technical  party,  commenced  this  ac- 

judgment  of  the  circuit  court  on  the  ground  t>on  in  the  state  district  court  of  Vernon 

that  the  defenses  relied  upon  below  were  of  parish,  Louisiana,  against  Henry  J  Lutcher 

an   equitable   nature,   not   cognizable    in   a  and  the  Lutcher  &.  Moore  Lumber  Company, 

court  of  law,  while  the  trial  court,  with  the  asking  to  be  adjudged  the  owners  of  and  to 

acquiescence  of  all  parties,  treated  the  de-  be  entitled  to  the   possession  of  an  undi- 

fenses  interposed  by  the  answer  as  legal  in  ^.^^^  ,,^,^  .^^^^^^^  .^  ^^^  j^^^^  j^       ^^^ 

their    nature,    and    no    such    question    was  «7ni;««,     t     Tr«;«i.*    :«    looo    *    ^    j^    ^ 

raised  by  either  party  or  considered  when  ^^^l^'f"^    ^;   fnight   m    1882    from    D    R 

the  cause  was  submitted  to  the  circuit  court  K:niglit  and  John  A.  Lovett.     The  right  of 

of  appeals.  ownership    was    based    upon    the    averment 

[For  other  cases,  see  Appeal  and  Error,  5405-  that  the  petitioners  were  children  of  Wll- 

6498,  in  Digest  Sup.  Cf.  1908.]  y,^^  j    Knight;   that  the  property  bought 

[No.  101.1  ^y  ^'™  ^^^^  acquired  during  the  marriage 

between   their  father  and  mother;   that  it 

Argued  January  24,  1910.    Decided  April  11,  formed  a  part  of  the  community  existing 

1910.  between  them,  and  constituted  an  acquit  of 

the  community  at  the  time  of  t)ie  death  of 

ON  WRIT  of  Certiorari  to  the  United  t^e  mother  in  August,  1885.  The  right  of 
States  Circuit  Court  of  Appea's  for  the  the  father  to  sell,  in  1887  and  laSD,  the  one- 
Fifth  Circuit  to  review  a  judgment  which  l»aJ^  interest  belonging  to  their  mother,  as 
affirmed  a  judgment  of  the  Circuit  Court  for  the  result  of  her  community  estate,  was  de- 
the  Western  District  of  Louisiana  in  favor  n>e<l>  an<i  it  was  charged  that  the  defend- 
of  plaintiffs  in  an  action  to  establish  righto  ants,  who  were  in  possession  in  virtue  of 
in  real  property.  Reversed  and  remanded  the  attempted  sale  made  by  the  father,  were 
to  the  Circuit  Court  of  Appeals  for  further  mere  trespassers.  It  was  besides  averred 
proceedings.  that  William  J.  Knight,  the  father,  married 

See  same  case  below,  84  C.  C.  A.  679,  156  a  second  time,  in  June,  1886. 

Fed.  1022.  Because   of   diversity   of   citizenship   tlje 

The  facts  are  stated  in  the  opinion.  cause  was  removMi  into  the  circuit  court  of 

the  United  States  for  the  western  district 

^[\^'  P.  Pnjo  argued  the  cause,  and,  ^^  Louisiana.    In  that  court  the  defendants 

with  Messrs.  George  E.  Holland  Piijo  Moss,  answered.    In  addition  to  averring  that  the 

k  Suf^r,  and   Holland  k  Holland,   filed  a  p^^ition  disclosed  no  cause  of  action,  and 

brief  for  petitioners.  denying  generally  all  the  allegations  of  the 

Mr.    31.    J.    Cunningham    argued    the  petition    not    expressly    admitted,    it    was 

cause,    and,   with   Mr.   M.   J.   Cunningham,  averred:    That  William  J.  Knight  had  never 

Jr.,  filed  a  brief  for  respondents.  intermarried  with  the  mother  of  the  peti* 

tioners;  that  even  if  there  had  been  such  a 

Mr.  Justice  White  delivered  the  opinion  marriage  and  a  community  resulting  from 

of  the  court:  it,  the  property  sued  for  was  not  an  acquH 

On   July  28,   1882,   Dan   R.   Knight   and  of  such  community,  because  it  was  the  sepa- 

John  A.  Lovett  sold  to  William  J.  Knight  rate  property  of  W.  J.  Knight,  as  no  cash 

several  tracts  of  land  situated  in  the  state  price  was  ever  paid  by  him  for  the  property 

of  Louisiana.     The  price  stated  in  the  act  and  no  note  given,  as  recited  in  the  notarial 

of  sale  was  $15,000,  $500  cash  and  the  bal-  act  of  sale,  and,  although  the  transaction 

ance,  $14,500,  on  credit,  evidenced  by  a  note  was  put  in  the  form  of  a  sale,  it  was  only 

of  the  purchaser.    On  February  5,  1887,  W.  ostensibly  so,  having  been  merely  intended 

J.  Knight  sold  to  Viola  P.  Knight,  wife  of  to  be  a  donation  to  him  of  the  property.    It 

Dan  R.  Knight,  a  one-half  interest,  and  on  was,  however,  'moreover  alleged  that  [260 

February  7,  1887,  he  sold  to  J.  C.  Knight  the  property  never  formed  part  of  a  commu- 

a   one-fourth    interest    in    the    same    lands,  fiity  existing  between  Knight  and  his  alleged 

The  remaining  one-fourth  inte^-e^t  was  part-  first  wife,  even  if  there  was  such  community, 

ed  with  by  an  act  of  sale  dated  April  13.  because  the  property  was  conveyed  to  him 

1889,    wherein    W.    J.    Knight   joined    with  under  a   secret  agreement,   for   the  benefit 

Viola   P.   Knight   and   John    C.   Knicfht   in  '>f    his    vendors,    and    that    all    the    subse- 

selling  the  entire  land  to  Henry  J.  Lutcher  quent  transfers  were  in  pursuance  of  such 

and   G.   Bedell   Moore.     On   April   3,    1901,  'ifrcoment.      It    was    further    alleged    that 
Moore  sold  his  undivided  one-half  interest  to '  the  sales  to  the  defendants  were  executed 
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In  good  faith,  for  valuable  considerations, 
without  notice  or  knowledge  of  the  claims  of 
plaintiffs,  Knight  being  then  married,  and 
there  being  no  evidence  of  record  of  a  previ- 
ous marriage  or  of  the  death  of  the  alleged 
previous  wife.  In  a  further  paragraph  of 
the  answer  it  was  claimed  "that  the  pretend- 
ed sale  made  July  28,  1882,  to  said  William 
J.  Knight,  was  a  simulation  and  a  fiction," 
and  that  the  seeming  grantors  made  said 
pretended  sale  for  the  sole  purpose  of 
screening  said  property  from  the  pursuit  of 
their  creditors;  "that  the  property  never  be- 
came community  property,  but  always  be- 
longed to  said  Knight  and  Lovett,  as  Wil- 
liam J.  Knight  and  his  alleged  wife  and 
all  parties  well  knew,  until  the  sale  made 
April  13,  1889,  by  W.  J.  Knight,  John  C. 
Knight,  and  Viola  P.  Knight  to  Henry  J. 
Lutcher  and  G.  Bedell  Moore."  The  respec- 
tive interests  of  the  defendants  in  the  land 
were  next  averred,  their  vendors  were  called 
in  warranty,  and  it  was  prayed  that,  in  the 
event  of  eviction,  defendants  might  recover 
of  their  warrantors  the  proportionate 
amount  of  the  purchase  price  which  they  had 
received.  An  amendment  to  the  answer  was 
subsequently  filed  October  27,  1903,  ampli- 
fying the  claim  that  the  sale  in  1882  to 
William  J.  Knight  was  not  bona  fide,  but 
was  for  the  benefit  of  the  grantors,  and 
included  both  movable  and  immovable  prop- 
erty belonging  to  said  vendors,  and  averring 
that  the  $500  recited  cash  consideration  was 
paid,  but  with  money  of  the  grantors,  and 
that  a  note  was  executed,  but  with  no  inten- 
tion to  pay  the  same  or  to  demand  payment 
thereof,  and  that  it  was  in  fact  redelivered 
to  Knight  without  his  making  payment,  and 
it  was  averred  that  the  pretended  sale  con- 
«titutod  only  a  paper  title  to  the  property, 
••and  same  never  in  fact  nor  in  law  became 
261]  the  'property  of  the  community  be- 
tween him  aiul  his  so-called  wife;  avtd  no 
interest  whatever  in  said  property  vested 
In  said  community,  and  the  said  plaintiffs 
herein  are  without  right  or  equity  to  any 
right,  title,  or  interest  in  the  said  lands." 
The  prescriptions  of  one,  two,  four,  five,  and 
ten  years  were  also  pleaded. 

As  expressly  stated  in  the  argument,  both 
by  counsel  for  the  petitioners  in  error  and 
by  counsel  for  the  respondents,  and  as  ap- 
pears from  recitals  contained  in  a  petition 
for  rehearing  printed  in  the  record,  to  which 
we  shall  hereafter  more  particularly  refer, 
the  defendants,  who  had  removed  this  action 
to  the  circuit  court  in  December,  1903,  filei 
m  that  court  their  bill  of  complaint,  in 
which  they  made  the  niaintiffs  in  this  action 
defendants.  The  bill,  after  substantially 
reiterating  the  averments  which  we  pre- 
viously recitp^,  and  which  were  contained  in 
the  answer  filed  in  this  cause,  prayed  that  ^ 
•ft4  L.  ed. 


the  further  prosecution  of  the  action  at  law 
be  perpetually  enjoined.  The  right  to  ]>re- 
vent  the  further  prosecution  of  the  action 
was  based  on  the  assertion  that  the  law  ac- 
tion "clouded  your  orators'  title  to  the  land 
in  suit;  that  your  orators'  defenses  are  equi- 
table, and  that  the  pendency  of  said  suit 
and  tha  cloud  cast  on  your  orators'  title 
works  irreparable  injury  and  damage  to  you 
orators,  and  that  they  have  no  adequate 
remedy  at  law." 

The  following  demurrer  was  interposed  to 
the  bill  of  complaint: 

''First.  Plaintiffs  are  estopped  from  at- 
tacking their  own  title. 

"Second.  The  deed  under  which  the  de- 
fendants claim  has  been  adjudged  a  good 
and  valid  title. 

'*Third.  The  complaint  comes  too  late,  the 
defendants  having  filed  a  suit  in  law,  and 
the  plaintiffs  have  answered  to  their  de- 
mands, in  which  they  set  up  a  defense  which, 
if  sustained,  will  be  adequate  in  law. 

"Fourth.  That  the  allegations  of  plain- 
tiffs' bill  of  complaint  is  simply  a  reitera- 
tion of  their  answer  in  suit  No.  276  in  the 
'circuit  court  of  the  United  States  for  [262 
the  western  district  of  Louisiana,  at  law, 
and  that  the  allegations  therein  contained 
and  set  forth  set  up  a  plea  of  estoppel  in 
pais,  and  constitute  a  complete  and  adequate 
remedy  at  law. 

"Fifth.  That  the  bill  of  complaint  disclos- 
es no  right  or  cause  of  action. 

"Finally.  Defendants  especially  demur  to 
the  right  of  plaintiffs  to  bring  their  bill  in 
equity,  as  neither  the  law  nor  the  juris- 
prudence of  this  state  authorizes  or  pro- 
vides suits  in  equity,  and  especially  is  this 
so  as  to  real  estate  situated  in  the  state 
Hence,  defendants  move  that  the  injunction 
herein  asked  for  be  denied.  That  this 
branch  of  the  case  be  dismissed  to  plain- 
tiffs' cost,  and  suit  No.  276  be  proceeded 
with  according  to  law." 

After  argument,  and  on  February  16,  1904, 
a  decree  was  entered  in  favor  of  the  respond- 
ents, in  which  it  was  recited  that  "the  court 
sustained  the  demurrer  and  dismissed  the 
suit  at  cost  of  complainants."  This  action, 
which  had  in  the  meanwhile  been  pending  in 
the  circuit  court,  upon  the  issues  made 
up  as  heretofore  stated,  was  tried,  and  re- 
sulted in  a  verdict  and  judgment  in  favor 
of  the  defendants.  Error  havin^r  been  prose- 
cuted from  the  circuit  court  of  appeals,  in 
that  court,  on  April  4,  1905,  the  judgment 
was  reversed  and  the  cause  remanded.  The 
court  did  not  pass  upon  the  merits,  be- 
cause it  found  that  the  citizenship  of  the 
Lutcher  &  Moore  Lumber  Company,  the  cor- 
poration defendant,  was  not  adequately 
averred  in  the  petition  for  removal,  and 
therefore  the  proper  basis  for  jurisdiction 
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in  the  court  below  had  not  been  laid  (60 
C.  C.  A.  248,  136  Fed.  404),  and  a  petition 
for  rehearing  was  refused  (71  C.  C.  A.  684, 
139  Fed.  1007 ) . 

In  the  circuit  court,  after  the  receipt  of 
the  mandate  of  the  circuit  court  of  appeals, 
plaintiffs  objecting  and  excepting,  the  de- 
fendants, in  accordance  with  leave  granted, 
amended  the  averments  of  citizenship  in  the 
petition  for  removal  so  as  to  cause  them  to 
be  in  all  respects  adequate.  Subsequently, 
upon  gprounds  which  it  is  not  necessary  to 
203]  state,  plaintiffs  *liled  a  paper  styled  a 
demurrer  to  portions  of  the  answer  of  the  de- 
fendants, and  pleas  of  res  judicata  and  es- 
toppel. The  case  was  tried  the  second  time 
to  a  jury  in  October,  1906.  During  the  prog- 
ress of  the  trial  the  deposition  of  J.  A. 
Lovett,  one  of  the  original  vendors  of  Knight, 
was  offered  by  the  defendants.  The  testi- 
mony tended  to  show  that  the  note  for  $14,- 
500,  described  in  the  act  of  sale  by  which 
Knight  had  acquired  the  property  as  having 
been  given  as  part  of  the  purchase  price, 
had  not  been  paid  by  him  prior  to  the  death 
of  his  first  wife,  and  that  it  had  subse- 
quently been  paid  out  of  the  purcliase  price 
realized  from  the  various  sales  which  were 
assailed,  and  tlint  the  amount  was  therefore 
a  debt  of  the  community,  and  the  plaint ifTa 
as  heirs  of  their  mother,  could  not  attack 
the  sales  without  tcnd(>rin<^  their  share  of 
the  community  debt,  which  had  been  paid 
as  the  ro8ii)t  of  the  sales.  This  testimony 
was  excluded  by  the  court,  because,  amon«» 
other  reasons,  it  was  held  not  to  be  compe- 
tent under  the  defenses  made  in  the  answers. 
T1»ere\ipon  the  defendants  reqncFted  to  l)e 
allowed  to  amend  on  the  ground  that,  on  the 
former  trial,  the  testimony  had  been  admit- 
ted as  within  the  issues  arising  from  the 
answers,  and  that  tlie  defendants  "tlicreforc 
took  no  steps  to  provide  for  the  continp^ency 
of  a  change  in  the  opinion  of  the  court  by 
amending  their  answers  so  as  to  clearly 
make  such  defenses  admissible.''  To  the  ac- 
tion of  the  court  in  refusing  to  allow  this 
amendment  an  exception  was  taken.  Differ- 
ing from  the  first  trial,  there  was  a  verdict 
in  favor  of  the  plaintiffs,  upon  wliich  judg- 
ment was  entered.  Various  exceptions  ad- 
ditional to  those  to  which  we  have  just  re- 
ferred were  taken  bv  the  defendants.  With- 
out  going  into  detail,  it  suffices  to  say  that 
these  exceptions  were  varied  in  character, 
emt>racing  all  the  defenses  made  in  the  an- 
swers, and  covered  rulings  of  the  court  on 
the  admission  and  rejection  of  evidence  and 
the  refusal  to  give  requested  instructions. 
On  error  the  case  again  went  to  the  circuit 
court  of  nnnenlR  for  the  fifth  circuit,  aufl 
•a  the  result  of  the  numerous  exreptions  tak 
2B4J  en  below,  the  assignments  *of  error  in 
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substance  presented  for  decisions  the  many 
questions  raised  in  the  trial  court. 

Ihc  circuit  court  of  appeals  aflirmed  the 
judgment  of  the  trial  court,  and  the  opin- 
ion delivered  by  it  is  as  follows:  ''By  the 
court:  After  a  thorough  and  attentive  con- 
sideration of  the  questions  raised  on  this 
writ,  we  are  of  opinion  that  the  matters  of 
defense  relied  upon  by  plaintiflfs  in  error  on 
the  trial  below,  in  so  far  as  they  were  not 
given  consideration,  were  of  an  equitable 
nature,  not  cognizable  in  a  court  of  law. 
We  therefore  affirm  the  judgment  of  the 
circuit  court."  [84  C.  C.  A.  679,  156  Fed. 
1022.]  A  lengthy  petition  for  rehearing  was 
filed  on  December  26,  1907,  and  a  few  days 
thereafter  there  was  also  filed  what  was 
styled  ''Motion  by  plaintiffs  in  error  to  with- 
hold mandate,  stay  proceedings,  and  order 
trial  of  the  equitable  issues,  with  sugges- 
tions of  res  judicata  and  waiver."  Both  in 
the  petition  and  in  the  motion,  counsel  con- 
tended that,  contrary  to  the  ruling  of  the 
circuit  court  of  appeals,  the  trial  court  held 
all  the  issues  properly  triable  on  the  law 
side  of  the  court,  and  that  the  plaintiffs  in 
this  action  never  at  any  time  suggested 
that  any  of  the  matters  of  defense  were 
equitable,  and  to  dispose  of  the  cause  as  the 
court  had  done  would  deprive  the  defendants 
of  their  rights,  and  entail  great  hardship 
upon  them.  The  defendants  also  incorporat- 
ed in  the  motion  the  bill  of  complaint  filed 
in  the  equity  cause  heretofore  referred  to, 
and  which  was  instituted  by  them  to  enjoin 
the  prosecution  of  this  action,  as  also  the 
demurrer  and  the  decree  of  dismissal.  In 
connection  therewith  the  suggestion  was 
made  that  the  decree  in  said  cause  ought,  in 
conscience,  to  be  treated  as  res  judicata  of 
the  question  of  the  nature  of  the  defenses  in- 
terposed in  this  action.  Elaborate  argument 
was  advanced  to  sustain  the  contention  that 
the  defenses  introduced  amounted  onlv  to 

• 

a  denial  of  the  case  made  by  the  plaintiffs, 
and  that  the  evidence  excluded  by  the  trial 
court  should  have  been  received,  and  upon 
the  undisputed  record  a  verdict  should  have 
been  directed  for  the  defendants  below.  The 
appellate  court  was  asked  to  allow  an  oral 
argument  of  the  *  petition  for  re-  [265 
hearing:  "In  view  of  the  fact  that  the 
case  has  been  disposed  of  on  questions 
not  raised  by  either  party,  and  not  con- 
sidered when  this  cause  was  submitted,  and 
in  view  of  the  attitude  of  the  trial 
court  with  reference  to  the  defenses  be- 
ing at  law,  and  not  in  equity,  and 
in  view  of  the  attitude  plaintiffs  in  error 
have  been  placed  in,  because  of  this  ques- 
tion having  been  determined  adversely  to 
their  rights  for  the  first  time  in  this  court.** 
The  record  does  not  show  that  any  formal 
disposition  was  made  of  the  petition  for  re- 
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hearing,  and  the  motion  to  which  we  have 
referred,  other  than  an  entry,  dated  Janu- 
ary 22,  1908,  reading  as  follows:  "Ordered, 
that  the  issuance  of  mandate  in  this  case  be, 
and  it  is  hereby,  stayed  for  thirty  days  from 
this  date."  The  case  thereupon  came  here 
in  consequence  of  the  allowance  of  a  writ 
of  certiorari. 

The  record  unquestionably  establishes  that 
the  circuit  court,  with  the  acquiescence  of  all 
parties,  treated  the  defenses  interposed  by 
the  answer  of  tlie  defendants  as  legal  In 
their  nature.  Aside,  however,  from  the 
strict  record,  both  the  respondents  and  the 
petitioners  call  our  attention  to  the  tran- 
script containing  the  proceedings  in  the 
equity  cause.  Indeed,  counsel  for  respond- 
ents particularly  press  upon  our  attention 
that  the  defendants  below,  plaintiffs  in  the 
equity  cause,  acquiesced  in  the  decree  en< 
tcrcd  against  them  in  the  circuit  court  in 
such  cause  by  not  appealing  therefrom,  and 
that  "it  binds  and  estops  them  from  now 
urging  the  same  matters  set  up  in  that  bill." 
There  is  no  denial,  but,  on  the  contrary,  by 
necessary  implication,  counsel  for  respond- 
ents admit  the  truth  of  the  statement  made 
in  the  petition  for  rehearing,  filed  in  the 
circuit  court  of  appeals,  that  the  cause  was 
disposed  of  by  that  court  "on  questions  not 
raised  by  either  party,  and  not  considered 
when  this  cause  was  submitted,"  and  con- 
trarv  to  the  "attitude  of  the  trial  court  with 
reference  to  the  defenses  being  at  law,  and 
not  in  equity." 

It  is  a  reasonable  inference  that  when, 
after  the  removal  of  the  cause,  the  defend- 
ants filed  their  bill  of  complaint,  setting 
206]  "up  the  defenses  which  they  had  urged 
in  their  answer  in  this  action,  such  course 
must  have  been  suggested  by  the  fact 
that  the  distinction  between  law  and 
equity  did  not  prevail  in  the  courts  of 
the  state  of  I^uisiana,  and  that  there- 
fore it  was  well  for  them,  after  they 
had  removed  the  cause  into  a  court  of 
the  United  States,  to  seek  to  conform  to 
the  practice  there  prevailing,  and,  in  any 
event,  to  pursue  a  course  which  would  ren- 
der it  certain  that,  in  the  new  forum,  they 
would  not  be  deprived,  because  of  the  form 
of  pleading,  of  their  right  to  have  their  de- 
fenses passed  upon.  The  plaintiffs  in  the 
action  at  law  (this  action),  who  were  the 
defendants  in  the  equity  cause,  having,  as 
a  defense  to  that  cause,  insisted  that  the 
defenses  were  not  cognizable  in  equity,  and 
having  prevailed  in  such  contention,  were 
certainly  in  conscience  placed  in  a  position 
where  they  could  not,  by  a  change  of  atti- 
tude, assert  that  the  defenses  were  legal  in 
their  nature,  and  thus  deprive  the  defend- 
ants of  all  means  of  defense  in  this  action. 
Indeed,  the  record  does  not  intimate  that 
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they  sought  to  do  so,  since  it  affirmatively 
establishes  that  the  plaintifTs  in  this  ac* 
tion,  after  having  obtained  as  respondents 
the  adjudication  in  their  favor  in  the  equi- 
ty cause, — an  adjudication  which  was  as 
well  binding  upon  them  as  upon  the  com- 
plainants,— acquiesced  in  the  decree, — an  ac- 
quiescence which  was  manifestly  concurred 
in  by  the  opposing  parties  and  sanctioned  by 
the  trial  court.  The  case  is  altogether  un- 
like that  which  would  be  presented  by  an  ob- 
jection urged  by  the  respondents  to  a  bill 
in  equity,  against  the  power  of  the  court  to 
exert  jurisdiction  over  a  cause  of  action  in- 
disputably cognizable  only  in  a  court  of  law 
whereby  a  deprivation  of  the  constitutional 
right  of  trial  by  jury  would  result.  In  this 
case,  on  the  contrary,  the  question  con- 
sidered did  not  concern  the  inherent  juris- 
diction of  the  court  over  the  subject-mat- 
ter. The  decision  of  the  question  before  us 
is  controlled  by  the  case  of  Burbank  v.  Bige- 
low,  154  U.  S.  558,  Appx.,  and  19  L.  ed.  51, 
14  Sup.  Ct.  Rep.  1163.  That  was  an  action 
at  law  in  which  the  plaintiff  recovered  judg- 
ment. In  this  court,  for  the  first  time,  the 
objection  was  made  by  the  unsuccessful 
*party  that  the  matter  of  the  demand  [267 
of  plaintifT  was  one  of  equitable  cognizance. 
The  court,  however,  said   (p.  559) : 

"The  objection  that  the  matter  of  plain- 
tiir*s  demand  is  one  of  equitable  cognizance 
in  the  Federal  courts  cannot  prevail.  No 
such  objection  was  raised  in  the  court  be- 
low at  any  stage  of  the  proceedings,  and 
it  cannot  be  permitted  to  a  defendant  to  go 
to  trial  before  a  jury  on  the  facts  of  a  case 
involving  fraud,  and  let  it  proceed  to  judg- 
ment on  the  verdict  without  any  attempt  to 
assert  the  equitable  character  of  the  suit, 
and  then  raise  that  question  for  the  first 
time  in  this  court." 

Applying  this  doctrine  to  the  facts  and 
circumstances  which  we  have  previously 
stated,  we  are  of  opinion  that  it  inevitably 
results  that  the  effect  of  the  action  of  the 
circuit  court  of  appeals  was  substantially 
to  deny  to  the  plaintifTs  in  error  in  that 
court,  petitioners  here,  their  day  in  court; 
in  other  words,  was  equivalent  to  condemn- 
ing them  without  afTording  theni  an  op- 
portunity to  be  heard. 

It  is  undoubted  that  by  the  operation  of 
the  writ  of  certiorari,  granted  in  accord- 
ance with  the  provisions  of  the  judiciary 
act  of  1891  [26  Stat,  at  L.  826,  chap.  517, 
U.  S.  Comp.  Stat.  1901,  p.  488],  the  en- 
tire record  is  before  us,  with  power  to  de- 
cide the  case  as  it  was  presented  to  the 
circuit  court  of  appeals,  by  reason  of  the 
writ  of  error  issued  out  of  that  court.  Cer- 
tain is  it  also  that  the  judiciary  act  of  1891 
contemplates  that,  as  a  general  rule,  where, 
under  its  provisions,  a  case  comes  to  this 
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court  on  certiorari  to  a  circuit  court  of 
appeals,  it  will  be  disposed  of  so  that  the 
mandate  of  this  court,  to  avoid  circuity, 
will  go  directly  to  the  circuit  court.  The 
great  purpose  of  the  act  of  1891,  however,  to 
which  all  its  provisions  are  subservient,  is 
to  distribute  the  jurisdiction  of  the  courts 
of  the  United  States,  and  thus  to  relieve  the 
docket  of  this  court  by  casting  upon  the  cir- 
cuit courts  of  appeal  the  duty  of  finally  de- 
ciding the  cases  over  which  the  jurisdiction 
of  those  courts  is  by  the  act  made  final.  The 
power  to  issue  certiorari  in  accordance  with 
the  act,  in  its  essence,  is  only  a  means  to 
the  end  that  this  imperative  and  responsible 
268]  duty  may  be  *adequately  performed. 
As  it  is  patent  from  the  statement  we  liave 
made  that  the  only  ground  upon  which- the 
power  to  issue  certiorari  could  have  been  ex- 
erted was  the  failure  of  the  court  below  to 
consider  the  case  before  it,  we  think  this 
record  presents  an  exception  to  the  general 
rule  of  procedure  above  referred  to.  In  oth- 
er words,  in  a  case  like  this  we  think  the 
judgment  of  the  circuit  court  of  appeals 
must  be  reversed,  and  the  case  be  remanded 
to  that  court,  to  the  end  that  the  duty  to 
hear  and  decide  it  may  be  performed.  To 
hold  otherwise  would  be  repugnant  to  the 
plain  intent  of  the  act  of  1891,  since  it  would 
recognize  a  practice  by  which  the  concede-.l- 
)y  essential  purpose  of  the  act  of  1891  could 
be  disregarded  or  be  made  practically  of  no 
avail. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals is  reversed  and  the  case  is  remanded 
to  that  court  for  further  proceedings  in  con- 
formity with  this  opinion. 


JOHN  C.  McCLELLAN,  Jnmes  S.  McClel- 
Ian,  William  S.  lilcClcllan,  et  al..  Peti- 
tioners, 

V. 

JOHN  E.  CARLAND,  U.  S.  District  Judge 
for  the  District  of  South  Dakota. 

(See  S.  C.  Koporter's  ed.  268-284.) 

Certiorari  —  from     Supreme     Court  — 

wlien  may  Issue. 

1.  The  Federal  Supreme  Court  may  issue 
certiorari  to  bring  up  for  review  the  denial 
by  a  circuit  court  of  appeals  of  an  original 
application  for  mandamus  to  compel  the 
jutlge  of  a  circuit  court  to  proceed  with  and 
determine  an  action  pending  before  it,  since 
the  power  of  the  Supreme  Court  to  issue 
certiorari  is  not  limited  to  the  cases  mon- 
tioned  in  the  circuit  courts  of  api>cals  act 
of  March  3,  1891  (26  Stat,  at  L.  820,  chap. 
617,  U.  S.  Comp.  Stat.  1901,  p.  488),  but 
the  writ  may  issue  in  the  exercise  of  the 
power,  under  U.  S.  Rev.  Stat.  §  716.  U.  S. 
Comp.  Stat.  1001,  p.  580,  to  issue  all  writs 
not  specifically  provided  for  by  the  statute, 
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which  may  be  necessary  for  the  exercise  of 

its  jurisdiction,  and  agreeable  to  the  usages 

and  principles  of  law. 

[For  other  cases,  see  Certiorari,  II.,  In  Digest 
Sup.  Ct.  1908.] 

Mandamus  —  from  circuit  court  of  ap- 
peals—in aid  of  appellate  Jurisdic- 
tion. 

2.  Mandamus  to  require  a  Federal  circuit 
court  to  proceed  with  and  determine  a  pend- 
ing suit  which  it  has  8Ui}ed  to  await  the 
commenceuient  and  prosecution  to  final  judg 
ment  of  a  suit  in  a  state  court  may  be  is- 
sued by  a  circuit  court  of  appeals  as  in  aid 
of  its  appellate  jurisdiction  under  the  act  of 
March  3,  1891,  §  12,  giving  the  circuit  courts 
of  appeals  the  powers  specified  in  U.  S.  Rev. 
Stat.  §  710,  U.  S.  Comp.  Stat.  1901,  p.  580, 
to  issue  all  writs  not  specifically  provided 
for  by  statute,  and  necessary  for  the  exer- 
cise of  the  court's  jurisdiction,  and  agree- 
able to  the   usages   and  principles  of   law. 

I  For  other  cosds,  see  Mandamus,  30-47,  in  Di- 
gest   Sup.   Ct.    1908.  J 

Federal  courts  —  conflict  of  Jurisdiction 
—  probate  and  administration  pro- 
ceedings. 

3.  The  chancery  jurisdiction  of  the  Fed- 
eral courts  embraces  a  suit,  where  the  requi- 
site diversity  of  citizenship  exists,  to  have 
the  complainants  adjudicated  to  be  the  heirs 
at  law  and  next  of  kin  of  a  decedent. 

[For  other  cases,  see  Courts,  1397-1406,  Id 
Digest  Sup.  Ct.  1908.] 

Federal  courts  *-  staying  pending;  ac- 
tion to  await  snit  in  stnte  court. 

4.  A  suit  within  the  original  jurisdiction 
of  a  Federal  circuit  court,  to  Irave  the  com- 
plainants adjudicated  to  be  the  heirs  at  law 
and  next  of   kin   of  a   decedent,   cannot  be 

Note.  —  As  to  certiorari  in  United  States 
courts — see  note  to  Clark  v.  Hackett,  17 
L.  ed.  U.  S.  69. 

On  certiorari  from  Federal  Supreme  Court 
to  circuit  court  of  appeals — see  note  to 
Ignited  States  v.  Dickinson,  53  L.  ed.  U.  S. 
711. 

On  mandamus  in  aid  of  appeals — see  note 
to  Lewis  V.  Baltimore  &.  L.  R.  Co.  10  C.  C. 
A.  450. 

On  mandamus  in  exercise  of  superintend- 
ing control  over  inferior  courts — see  note  to 
State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson, 
51  L.R.A.  33. 

On  mandamus  to  control  inferior  tribunal 
— see  note  to  Re  Morgan,  29  L.  ed.  U.  S. 
135. 

As  to  conflict  of  jurisdiction  between 
Federal  and  state  courts — see  notes  to  Louis- 
ville Trust  Co.  V.  Cincinnati,  22  C.  C.  A.  SiiO, 
and  J.  I.  Case  Plow  Works  v.  Finks,  26 
C.  C.  A.  50. 

On  pendency  of  action  in  state  or  Federal 
court  as  ground  for  abatement  of  action  in 
other — see  notes  to  Willson  v.  Milliken,  42 
L.  R.  A.  440;  Bunker  Hill  &  S.  Min.  &  Con- 
centrating Co.  V.  Shoshone  Min.  Co.  47  C. 
C.  A.  205 :  and  Bamsdall  v.  Waltemeyer,  73 
C.  C.  A.  521. 

On  the  probate  jurisdiction  of  the  Feder- 
al courts — see  note  to  Be<lford  Quarries  Co. 
V.  Thomlinsou,  36  C.  C.  A.  276. 
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stayed  by  that  court  to  await  the  commence- 1      The  circuit  court  had  juriadiction  of  the 

ment  and  prosecution  to  final  determination  suit. 

of  a  Buit  to  be  brought  in  a  state  court,  on  payne  v.  Hook,  7  Wall.  426, 19  L.  ed.  260; 
^thl  eltlte                  <i«termine  an  escheat    py^^  ^   McAuley,  140  U.  S.  608,  37  L.  ed. 

[Conflicting  Jurisdiction  in  probate  and  admin-  ®®7»  ^^  ^up.  Ct.  Rep.  906;  Ingersoll  v.  Co- 

Istrntion  proceedings,  see  Courts,  1688-1597,  ram,  211  U.  S.  335.  63  L.  ed.  208,  29  Sup. 

in  Digest   Sup.   Ct.    1908.]  q^   j^^p^  ^^2. 

Certiorari  —  hearing  —what  considered. 

5.  The  Federal  Supreme  Court  will  deter-  Mr.  Frederic  D.  McKenney  argued  the 

mine  a  cause  brought  before  it  by  certiorari  cause,  and,  with  Messrs.  S.  W.  Clark  and 

to  a  circuit  court  of  appeals  upon  the  record  U.  S.  G.  Cherry,  filed  a  brief  for  respondent, 

made  in  that  court,  and  certified  to  the  Su-  jhe  courts  of  the  United  SUtes  have  no 

Freme  Court.  .             .       •     .  j.  a.         * 

For  other  cases,  see  Certiorari.  II.  «.  la  Dl-  P^^®^  to  acquire  jurisdiction  of  a  case  or 

gest  Sup.  Ct  1008.]  question  by   issuing  a  writ  of  mandamus. 

Iheir  authority  in  this  regard  is  limited  to 

[No.  630.]  the  issuance  of  writs  of  mandamus  in  aid 

of  their  appellate  jurisdiction  and  in  such 

Argued  January  25,  26,  1910.    Decided  April  cases  as  are  already  pending,  and  wherein 

11,  1910.  jurisdiction    has    been    obtained    on    other 

grounds  and  by  other  process. 

ON   WRIT  of   Certiorari   to  the  United  M'Clung  v.  Silliman,  6  Wheat.  601,  5  L. 

States  Circuit  Court  of  Appeals  for  the  ed.  341 ;  M'Intire  v.  Wood,  7  Cranch,  504, 

Eighth  Circuit  to  review  the  denial  of  an  3  L.  ed.  420;  Kendall  v.  United  States,  12 

original  petition  for  mandamus  to  compel  Pet.  524,  9  L.  ed.  1181;  Kiggs  v.  Johnson 

the  judge  for  the  Circuit  Court  for  the  Dis-  County,  6   Wall.   166,   197,  198,   18  L.  ed. 

trict  of  South  Dakota  to  proceed  with  and  768,  776,  777 ;  The  Secretary  v.  McGarrahan 

determine  an  action  pending  in  that  court.  (Cox  ▼.  United  States)   9  Wall.  311,  19  L. 

Reversed.  ed.  583;  Bath  County  v.  Amy,  13  Wall.  244, 

The  facts  are  stated  in  the  opinion.  20  L.  ed.  539;  Graham  v.  Norton,  15  Wall. 

•ftiT      •>«  1  ■      ^  a     «.               J  Av  427,  21  L.  ed.  177;  Green  County  v.  Daniel, 

Mr.   Melvin   Grigsby  argued  the  cause,  mo  tt    a    iqt    oa  t      j    on     t»              * 

^    ,       -Ai    i#            i^  •     u     1.  i-i  •     u      ^1  J  102  U.  S.  187,  26  L.  ed.  99;  Davenport  v. 

and,  with  Messrs.  Grigsby  &  Grigsby,  filed  ri^^^  p^„„*^  inc  tt  q  oq7  oat    ^,i   imo 

a  brief  for  petitioners-  Dodge  County,  105  U.  S.  237,  26  L.  ed.  1018; 

r-.     ij    *!.       •       •**-!.•  i.i.#  11       X  Smith  V.  Bourbon  County,  127  U.  S.  105,  32 

Could    the   circuit  court   rightfully   stay  y      a    to    o  o        /^x    4         -ia>io     n  •*  j 

«..^«««^: «* -  *•       XI               A'       X  L.  ed.  73,  8  Sup.  Ct.  Rep.    1043;   United 

proceedings  of  an  action  there  pending  to  «.   .^       '    ,    „.*^.            Mf-n-          \^  /^    #-• 

await  the  commencement  and  det^ination  !*'1~ '''^"n    «    /  '"  Ti«    -t^I^    ^f * 

of  another  action  in  a  state  court?  f '  .f^"'  ^f  U.  S.  App.  126    67   Fed    384; 

T,    ,       A     u  li.  «     •       m          ««      •     Ai*  United    States    ex  rel.    Harless  v.    United 

T  R^A    -'bJ^  S«"r    p'"a°*«?'\I;»^'*7'oJ  Stete.  Ct.  App.  Judge..  29  C.  C.  A.  78.  66 

L.R.A.   /61,  66  C.  C.  A.  65,  132  Fed.  945;    ji    a    a oo    oc  r«Ji    i-rn     »    t?        *i.    to 

Harkrader  y.  Wadley.  172  k  8.  m",  43  L  L  om'^'^w   '♦        «     ♦    ^       ao^iJ'^  «',2 

ed.   399.   ,9  Sup.   Ct'.' Rep.   119,   Smyth  v.  ?^pf,Tv    Tulare  rrrS?.";    94  J^ 

Amc,   109  U.  S.  406.  42  L.  ed.  819.  18  Sup.  f:j^Z2  J.t^rlVJ,%,TiJ22Z         ' 

Ct  Rep.  418;  Lang  v.  Clioctaw.  O.  &  G.  R.  jj  ^^      .      j.  ^     .       ,'  ,-^-,-  ,,.„,  ^he 

Co.  87  C.  C.  A.  307.  160  Fed.  359;  Gordon  "  *  1    I*  "\!!^Z,     ?    *^^           t    n 

T          i.-iiinxnTi/^T       I    «nn    T»  power  to  iBSue  writs  of  mandamus  at  .ill, 

Tnn  7^    i  T  ♦      •  o'  ^l       It  ^''■^^:  t^at  power  is  derived  from  the  provisions  of 

Lnngford,  4  Inters.  Com.  Rep.  437.  67  Fed.  g  .jg»'„j  ^^^  j^^^j^  Statutes,  as  read  into 

-,*,.,.       .^         ^             ,      ^  the  circuit    courts    of    appeals  act  by    the 

Could  the  circuit  court  properly  stay  pro-  j^^^,  „j  j  jg  th^.^of ;  and  it  seems  to  have 

ceed.nRs  on  the  ground  that  it  was  neces-  ^een  settled  beyond  dispute  that  such  courU 

sary  for  the  protection  of  the  state  of  South  ;„          ^^^„t  ^,„  j,,,,^  ^„^^  ^^.^  „„,    .„  ^j^ 

Dakota,  the  state  having  appeared  in  that  „,  t^gj,  appelate  jurisdiction,  and   in  the 

court,  cln.ming  to  be  an  interested  party T  ^„^^i„  „,  j^cir  diwretionary  authority. 


3   L.   ed.   287;    Osborn   v.   Bank  of   United  l'^"'!]  ^""^^^ ,''' ItlP^^^^ 

States,  9  Wheat.  738,  6  L.  ed.  204;  United  ^^-  ^4  C.  C.  A.  620,  92  Fed.  690;   Lnited 

States  V.  Lee,  106  U.  S.  196,  27  L.  ed.  171,  S^*««  ^  ^^'  ^^^^  County  v.  Severens,  18 

1  Sup.  Ct.  Rep.  240;  Stanley  v.  Schwalby,  C.  C.  A.  314,  37  U.  S.  App.  622,  71  Fed.  768. 

147  U.  S.  608,  37  L.  ed.  259,  13  Sup.  Ct.  Where  the  order  or  judgment  of  a  state 

Rep.  418;  Tindal  v.  Wesley,  167  U.  S.  204-  court  in  proceedings  for  administrntion  de- 

200,  42  L.  ed.   137,  138,  17  Sup.  Ct.  Rep.  pcnds  upon  the  question  as  to  whether  the 

770;   Carr  v.  United  States,  98  U.  8.  433,  party  cisiming  the  right  to  administer  such 

26  L.  ed.  209.  estate  ii  next  of  kin  or  heir  at  law  of  the 
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intestate,  such  order  or  judgment  is  conclu-       Mr.  Justice  Day  delivered  the  opinion  oi 

sive  upon  that  question  until  vacated  or  re-  the  court: 

versed  in  any  and  all  subsequent  suits  or  This  case  comes  here  upon  a  writ  of  cer- 
proceedings,  whether  in  the  state  or  Federal  tiorari  to  the  circuit  court  of  appeals  for 
courts.  Such  order  or  judgment,  until  va-  the  eighth  circuit.  In  that  court  McClel- 
cated  or  reversed,  is  pleadable  in  bar  and  as  Ian  and  others,  petitioners,  filed  a  petition 
•"es  judicata  in  such  subsequent  proceedings,  for  a  writ  of  mandamus  against  the  United 
Caujolle  V.  Ferris  (Caujolle  v.  Curtiss)  13  States  district  judge  for  the  district  of  South 
Wall.  465,  20  L.  ed.  507 ;  Howell  v.  Budd,  Dakota,  praying  a  writ  of  mandamus  to  said 
91  Cal.  342,  27  Pac.  747;  Woerner,  Am.  Law  judge,  sitting  as  a  judge  of  the  circuit  court 
of  Administration,  2d  ed.  p.  1234;  Byers  v.  of  said  district,  commanding  him  to  set 
McAuley,  149  U.  S.  G08,  37  L.  ed.  867,  33  aside  and  vacate  certain  orders  staying  pro- 
Sup.  Ct.' Rep.  900 ;  FarroH  v.  O'Brien  (O'Cal-  ceedings  in  an  action  pending  in  the  circuit 
laghan  v.  O'Brien)  199  U.  S.  89,  50  L.  ed.  •court,  and  to  proceed  to  try  and  de-  [275 
101,  25  Sup.  Ct.  Rep.  727.  termine  the  suit  in  the  usual  course  of  pro- 
It  is  a  law  and  rule  of  property  in  the  ccdure,  without  regard  to  the  pendency  of 
state  of  South  Dakota  that  the  order  or  de-  certain  proceedings,  to  be  hereinafter  referred 
crce  of  the  probate  court  must  name  the  *^»  ^'^  ^^^"^  courts  of  the  state  of  South  Dako- 
persons    and   the    proportions   or    parts   to  \^'    Thecircuit  court  of  appeals,  upon  the  pe- 

which  each  are  entitled  before  any  right  of  ^^^'^'^  \^'  ^  '\''\  f^  "na"^!""*  being  present- 

.      -  -         1  J     .  ed  to  it,  denied  the  prayer  thereof  and  dis- 

action  accnics  in  favor  of  an  heir,  devisee,  ^.^^^  .^     Tl.ereafter  this  court  granted  the 

or  legatee  to  recover  from  an  administrator;  ^.^.j^  ^^  certiorari. 

and  it  is  a  like  law  and  rule  of  property        y^^^  ^,,^  transcript  of  the  record  of  the 

that  the  final  order  and  decree  is  conclusive  ^.^se  in  the  circuit  court  of  apiMials  it  ap- 

as  to  tlie  riglits  of  heirs,  legatees,  or  devi-  pears   that   petitioners  and   others,   on   tho 

sees,  and  can  only  be  reversed,  set  aside,  or  sth  day  of  September,  1908,  commenced  suit 

modified  on  an  appeal;  and  that  no  suit  in-  against    George    T.    Blackninn,    special    ad- 

ler  pfirtra  in  any  court  of  the  state  is  pro-  niiiiistrator  of  the  estate  of  John   C.   ^Ic- 

vided  for  other  than  a  direct  or  ancillary  Clellan,  deceased,  and  others,  in  the  circuit 

proceeding  in  the  probate  court.  court  of  the  United  States  for  the  district 

Carrau   v.  O'Calligan,   60   C.   C.  A.   347,  of  South  Dakota,  in  which  suit  complain- 

125  Fed.  657;  Richardson  v.  Green,  9  C.  C.  a"*s  were  citizens  of  states  other  than  South 

A.  r,05.  15  r.  S.  App.  488,  61  Fed.  423.  Dakota,  and   respondent,  George  T.   Black- 

Stiitutos  and  laws  of  the  state  pertaining  "^""^  a  citizen  of  South  Dakota,  was  sued 

.  ,    .  .  1         1        r     «»  *'^«  as   special    administrator   of   the   estate   of 

to  probate  are  not  merely  rules  of  practice  ^  i      /-•    T^r  ^,i  n         i  i      r,M      i   ,1       ^ 

.      .,  A      t    2.  1         J'    '^-         '  X.A.  John  C.  AicCIellan,  deceased.     Ihe  bill  set 

for  the  courts,  but  are  laws  limiting  rights  ...  1  •      \  zi         1 

',  -        ,  ,    ...  up  tliat  complainants  were  the  sole  snrviv- 

of   parties,   and   must  be   observed   by   the  j„„  ,^^j^^  ^^  ,^^^,  ^,^j  ^^^^  ^^  ^j,^  ^^^  j^^,^„  ^ 

Federal  courtn  in  the  eiiforcement  of  individ-  j^feClellan,  deceased,  who  died  on  or  about 
ual  claims  of  right.  tl,c  3igt  of  August,  1899,  intestate,  in  the 
Byers  v.  McAuley,  supra.  city  of  Sioux  Falls,  county  of  Minnehaha, 
The  Federal  circuit  court  was  without  ju-  South  Dakota,  leaving  an  estate  of  real  and 
risdiction  to  entertain  this  action  for  lack  personal    property    of    the    value   of    about 
of  indispensable  parties.    To  a  suit  in  a  Fed-  $33,000.     The  bill   sets  out  the  issuing  of 
eral  court,  brought  to  establish  a  claim  of  letters   of   administration    to   one    William 
heirfihip  to  a  decedent,  all  persons  claiming  Van  Eps,  who  held  possession  of  the  estate 
to  be  sole  heirs  of  to  be  entitled  to  the  es-  ""^>^  -^"b'  l-»  ^^^*  when  he  died;  that  sub- 
tate  adversely  to  the  complainants,  and  who  s<^q"<?»tly  thereto  special  letters  of  admin- 
have  asserted   their  claims  by  appropriate  '«tration  were   issued  to  George  T.   Black- 
proceedings  in  the  probate  court,  are  indis-  T1' ^u""  respondent.    The  bill  further  avers 
, ,          , .           *^  that  there  were  in  possession  of  said  Black* 
pensable  parties.  .,  . ',      ,    .  .  .     x       i.  1 
,^                 rx.^  1,.  man,  as  said  special  administrator,  belong- 
Carrau  y.  O'Calligan,  supra.  j       ^^  3^.^,  ^^^^^^    ^^^^^^  j„  ^^^^^  ^^  ^^^ 

The  application  of  the  state  of  South  Da-  3^^  ^f  ^35  000,   consisting  of  real   estate, 

kota  for   leave  to  intervene  in  the  circuit  cash  on  hand,  etc.    The  bill  avers  that  there 

court  of  the  United  States  was  in  accordance  ^vere  no  claims  against  the  estate,  and  that 

with  the  usage  sanctioned  by  prior  rulings  of  all  the  creditors  of  John  C.  McClellan  had 

this  court.  been  paid,  and  that  the  estate  was  ready 

Cumber  v.  Pitkin,  124  U.  S.  143,  31  L.  ed.  for   distribution    according  to   the   laws  of 

378,  8  Sup.  Ct.   Rep.  379;   Krippendorf  v.  South  Dakota.    The  bill  further  prayed  that 

Hyde,  110  U.  S.  276,  283,  28  L.  ed.  145,  148,  the  complainants  might  be  adjudicated  the 

4  Sup.  (*t.  Rep.  27;  Florida  v.  Georgia,  17  sole  heirs  at  law  and  next  of  kin  of  said 

How.  478,  15  L.  ed.  181.  decedent,  and  entitled  to  'inherit  the  1276 
7«*  217  U.  8. 
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estate,  real  and  personal,  and  that  the  said 
Blacknian  render  a  just  and  true  account  of 
the  property  in  his  hands  belonging  to  said 
estate,  and,  after  deducting  his  lawful  fees 
and  expenses,  be  required  to  distribute  the 
same  in  certain  proportions  to  the  com' 
plainnnt^,  as  heirs  at  law  of  the  decedent. 
The  defendant  Blacknian  appeared  and  an- 
swered the  bill,  admitting  certain  allega- 
tions tliereof,  and  denying  others,  and  de- 
manding proof  thereof,  and  stating  that  he 
held  the  property  described  in  the  bill  of 
com  plaint  subject  to  the  order  of  the  court. 
A  general  replication  was  filed  to  the  an- 
swer, and  therm pon  it  appears  that  the 
state  of  South  Dakota  came,  by  iti  attorney 
general  and  its  attorney  for  the  county  of 
Minnoliaha,  and  special  counsel,  and  asked 
leave  to  intervene  in  tlie  case,  and,  upon 
hearing,  the  circuit  court  of  the  United 
States  overruled  the  motion,  and  ordered 
tliat  the  further  prosecution  of  the  action 
then  pending  before  it  be  stayed  for  the 
period  of  ninet\'  days,  for  the  purpose  of 
allowing  tlie  state  of  South  Dakota  to  com- 
mence a  proper  action  or  proceeding  to  es- 
iablish  its  title  and  interest  in  and  to  the 
property  in  the  estate  of  the  decedent,  and 
that,  in  the  event  that  such  action  he  eom- 
meneod  within  that  time,  then  the  pending 
action  to  be  staved  until  the  determination 
of  Kuch  action  brou«']it  bv  the  state  of  South 
Dakota.  Afterwards  tlie  complainants  filed 
an  apfiliontion  for  the  vacation  of  the  or- 
ders staying  the  j)roseeution  of  their  suit 
until  the  determination  of  the  suit  in  the 
state  court,  but  the  same  was  denied,  and 
thereafter  the  petition  for  mandamus  in 
tlie  circuit  coxirt  of  a])peals  was  filed,  with 
the  result  already  stated. 

The  matters  we  have  stated  constitute  the 
entire  record  before  the  circuit  court  of  ap- 
peals. I'pon  that  record  it  appears  that 
the  circuit  court  of  the  United  States,  hav- 
ing an  action  before  it  to  determine  the 
interest  of  the  complainants  in  the  estate 
of  John  C.  McClellan,  upon  which  issue  had 
been  joined,  upon  application  of  the  state 
of  South  Dakota  refused  to  permit  it  to  in- 
27  7]  tervene  in  the  ease  to  set  *  up  its  riglit 
and  title  to  the  property  in  the  estate  of  the 
decedent,  upon  the  claim  tljat  he  died  with- 
out legal  heirs,  and  stayed  the  proceedings 
in  the  case  before  it  until  the  state  of  South 
Dakota  could  bring  an  action  in  the  state 
court  for  the  purpose  of  determining  such 
rights;  and  afterwards,  it  appearing  that 
the  state  had  commenced  such  action  a<rainst 
all  persons  having  or  claiming  a  right,  ti- 
tle, or  interest  therein,  stayed  the  i)ending 
action  \intil  the  determination  of  the  action 
in  the  state  court. 

It  is  first  objected  on  behalf  of  the  re- 
spondent herein  that  this  is  not  a  case  in 
54  li.  cd. 


which  this  court  has  the  authority  to  issue 
the  writ  of  certiorari.  It  is  contended  that 
the  application  for  the  writ  in  this  case 
was  under  the  act  of  March  3,  1891  (20 
Stat,  at  L.  826,  chap.  517,  U.  S.  Ck)mp.  Stat. 
1001,  p.  488),  and  that  the  right  to  grant 
writs  of  certiorari  to  the  circuit  court  of 
appeals  is  limited  by  the  act  to  certain 
cases  made  final  in  the  circuit  court  of  ap- 
peals, and  that  by  §  10  of  the  court  of  ap- 
I)eals  act  it  is  declared  that  whenever  on 
appeal,  writ  of  error,  or  otherwise,  a  case 
coming  from  the  circuit  court  of  appeals 
shall  be  reviewed  and  determined  in  the 
Supreme  Court,  it  shall  be  remanded  to  the 
proper  district  or  circuit  court  for  further 
proceedings  in  pursuance  of  such  determina- 
tion. 

These  provisions,  it  is  contended,  show 
that  a  writ  of  certiorari  is  not  warranted 
in  this  case,  it  being  an  original  application 
in  mandamus  in  the  court  of  appeals,  and 
the  jurisdiction  in  the  circuit  court  not  de- 
pending upon  the  opposite  parties  to  the 
suit  being  citizens  of  difTereut  states,  an«l, 
therefore,  the  judgment  not  final  in  the  cir- 
cuit court  of  appeals,  nor  could  the  case  be 
remanded  to  llie  proper  district  or  circuit 
court,  as  it  was  an  original  proceeding  in 
mandamus  in  the  circuit  court  of  appeals. 
But  the  power  of  this  court  to  issue  writs 
of  certiorari  is  not  limited  to  the  court  of 
appeals  act.  Section  710  of  the  Revised 
Statutes  of  the  I'nited  States  (U.  S.  C<mip. 
Stat.  lUOl,  ]K  580)   provides: 

*'The  Su]»ron»e  Court  and  the  circuit  and 
district  courts  shall  have  power  to  issue 
writs  of  scire  facias.  They  shall  •ahso  [2  7  8 
have  pcjwer  to  issue  all  writs  not  s|K'cifically 
provided  for  by  statute,  which  may  be  neces- 
sary for  the  exercise  of  their  respective  ju- 
risdictions, and  agreeable  to  the  usages  and 
princi])les  of  law." 

Of  this  seetion  it  was  said  in  Re  Chet- 
wood,  105  U.  S.  443,  401,  41  L.  ed.  782,  788, 
17  Sup.  Ct.  Rep.  385,  392: 

"By  §  14  of  the  judiciary  act  of  Septem* 
ber  24,  1780  (1  Stat,  at  L.  81,  chap.  20,  U. 
S.  Comp.  Stat.  1901,  p.  580),  carried  for- 
ward as  §  710  of  the  Revised  Statutes,  this 
court  and  the  circuit  and  district  courts  of 
the  United  States  were  empowered  by  Con- 
gress to  issue  all  writs,  not  specifically  pro- 
vided for  by  statute,  which  may  be  agree- 
able to  the  usages  and  principles  of  law; 
and,  under  this  provision,  we  can  undoubt- 
edly issue  writs  of  certiorari  in  all  ))roper 
cases.  American  Const r.  Co.  v.  Jackson- 
ville, T.  &  K.  W.  R.  Co.  148  U.  S.  372,  380, 
37  L.  ed.  480,  489,  13  Sup.  Ct.  Rep.  758. 
And  although,  as  observed  in  that  case,  this 
writ  has  not  been  issued  as  freely  by  this 
court  as  by  the  court  of  Queen's  bench,  in 
England,  and,  prior  to  the  act  of  March  3, 
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1891  (chap.  517,  26  Stat,  at  L.  826,  U.  S. 
Comp.  Stat.  1901,  p.  488 ) ,  had  been  ordinari- 
ly used  as  an  auxiliary  process  merely,  yet, 
wlienever  the  circumstances  imperatively 
demand  that  form  of  interposition,  the  writ 
may  be  allowed,  as  at  common  law,  to  cor- 
rect excesses  of  jurisdiction,  and  in  further- 
ance of  iustice.  Tidd,  Pr.  398;  Bacon,  Abr. 
•Certiorari.' " 

In  Whitney  y.  Dick,  202  U.  6.  132,  60  L. 
ed.  963,  26  Sup.  Ct.  Rep.  684,  a  writ  of  cer- 
tiorari was  granted  to  the  circuit  court  of 
appeals  for  the  ninth  circuit  to  review  the 
judgment  of  that  court  where  an  original 
application  had  been  made  for  the  writ  of 
habeas  corpus  and  a  writ  of  certiorari  in 
that  court.  This  court  held,  upon  the  ques- 
tion of  jurisdiction,  that  there  could  be  no 
appeal  from  the  circuit  court  of  appeals  in 
such  a  case,  but  that  a  writ  of  certiorari 
might  issue  to  bring  the  case  here  from  the 
circuit  court  of  appeals,  upon  the  authority 
of  Re  Chetwood,  supra.  The  case  at  bar 
being  a  petition  for  mandamus,  there  is  no 
amount  in  controversy,  and  consequently 
there  could  be  no  appeal  to  this  court;  and, 
as  in  Whitney  v.  Dick,  supra,  the  judgment 
of  the  circuit  court  of  appeals  was  not  final 
279]  because  *of  the  diversity  of  citizenship 
in  the  court  below,  and,  consequently,  certio- 
rari would  not  issue  under  the  act  of  1891. 
In  Whitney  v.  Dick  the  case  was  remanded 
to  the  circuit  court  of  appeals,  with  in- 
structions to  quash  the  writ  of  certiorari 
issued  by  that  court,  and  to  dismiss  the  pe- 
tition for  habeas  corpus. 

In  the  present  case  we  have  no  doubt  of 
the  authority  of  this  court  to  issue  the  writ 
of  certiorari,  under  §  716  of  the  Revised 
Statutes  of  the  United  States,  as  construed 
and  applied  in  the  cases  just  cited, — Re 
Chetwood  and  Whitney  v.  Dick,  supra.  The 
suggestion,  therefore,  that  this  case  should 
be  dismissed  for  want  of  power  in  this  court 
to  grant  the  writ  of  certiorari,  cannot  be 
entertained.  While  the  power  to  grant  this 
writ  will  be  sparingly  used,  as  has  been  fre- 
quently declared  by  this  court,  we  should 
be  slow  to  reach  a  conclusion  which  would 
deprive  the  court  of  the  power  to  issue  the 
writ  in  proper  cases  to  review  the  action 
of  the  Federal  courts  inferior  in  jurisdiction 
to  this  court. 

It  is  further  objected  that  the  circuit 
court  of  appeals  had  no  jurisdiction  to  is- 
sue the  writ  of  mandamus,  as  that  writ  can 
only  be  issued  in  aid  of  the  appellate  juris- 
diction of  the  circuit  court  of  appeals;  and, 
it  is  contended,  as  that  court  had  no  juris- 
diction of  the  suit  when  the  application  for 
mandamus  was  filed,  it  ought  to  have  been 
dismissed.  Section  12  of  the  court  of  ap- 
peals act  declares  that  the  circuit  court  of 
appeals  shall  have  the  powers  specified  in 
76« 


§  716  of  the  Revised  Statutes  of  the  United 
States.  That  section  we  have  already  had 
occasion  to  quote,  and  when  read  in  connec- 
tion with  §  12  of  the  court  of  appeals  act, 
it  gives  to  the  circuit  court  of  appeals  the 
authority,  as  this  court  has,  to  issue  writs 
of  scire  facias,  and  all  writs  not  specially 
provided  for  by  statute,  and  necessary  for 
the  exercise  of  the  court's  jurisdiction,  and 
agreeable  to  the  usages  and  principles  of 
law. 

In  this  case  it  appears  that  the  original 
action  commenced  in  the  circuit  court  of 
the  United  States  might  have  been  taken  on 
appeal  to  the  circuit  court  of  appeals.  The 
suit  involved  over  $2,000  in  amount,  and  was 
between  citizens  of  Mifl'erent  states.  [280 
There  are  not  wanting  decisions  in  the  Fed- 
eral courts,  holding  difTerent  views  as  to 
the  right  to  issue  such  writs  as  are  involved 
in  this  case,  before  the  appellate  court  has 
actually  obtained  jurisdiction  of  the  case. 
There  are  expressions  in  opinions  of  this 
court  to  the  eflTect  that  such  writs  issue  in 
aid  of  a  jurisdiction  actually  acquired.  But 
we  think  it  the  true  rule  that  where  a  case 
is  within  the  appellate  jurisdiction  of  the 
higher  court,  a  writ  of  mandamus  may  is- 
sue in  aid  of  the  appellate  jurisdiction 
which  might  otherwise  be  defeated  by  the 
unauthorized  action  of  the  court  below. 
This  rule  was  distinctly  stated  and  the  pre- 
vious cases  referred  to  in  Knickerbocker 
Ins.  Co.  V.  Comstock,  16  Wall.  258,  270,  21 
L.  ed.  493,  408.  In  that  case  the  rule  was 
recognized  that  this  court  had  the  power 
to  issue  the  writ  of  mandamus  to  compel 
the  circuit  courts  to  proceed  to  final  judg- 
ment in  order  that  this  court  may  exercise 
the  jurisdiction  of  review  given  by  law. 
In  that  case  the  court  said: 

''Repeated  decisions  of  this  court  have 
established  the  rule  that  this  court  has 
power  to  issue  a  mandamus,  in  the  exercise 
of  its  appellate  jurisdiction,  and  that  the 
writ  will  lie  in  a  proper  case  to  direct  a 
subordinate  Federal  court  to  decide  a  pend- 
ing cause." 

In  Ex  parte  Bradstreet,  7  Pet.  647,  8  L. 
ed.  815,  the  same  rule  was  laid  down  by 
Chief  Justice  Marshall,  speaking  for  the 
court,  requiring  a  Federal  court  of  inferior 
jurisdiction  to  reinstate  a  case,  and  to  pro- 
ceed to  try  and  adjudicate  the  same.  And 
see  Re  Pennsylvania  Co.  137  U.  S.  451,  452, 
34  L.  ed.  738,  739,  11  Sup.  Ct.  Rep.  141; 
Virginia  v.  Rives,  100  U.  S.  313,  25  L.  ed. 
667;  Re  United  States,  194  U.  S.  194,  48 
L.  ed.  931,  24  Sup.  Ct.  Rep.  629;  Barber  As- 
phalt Paving  Co.  v.  Morris,  67  L.R.A.  761, 
G6  C.  C.  A.  55,  132  Fed.  946. 

Inasmuch  as  the  order  of  the  circuit  court, 
staying  the  proceeding  until  after  final  judg- 
ment in  the  state  court,  might  prevent  the 
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Adjudication  of  the  questiotif  involved,  and 
thereby  prevent  a  review  thereof  in  the  cir- 
cuit court  of  appeals,  which  had  jurisdic- 
tion for  that  purpose,  we  think  that  court 
had  power  to  issue  the  writ  of  mandamus 
to  require  the  circuit  court  to  proceed  with 
and  determine  the  action  pending  before  it. 
281]  *The  question  then  arises.  Was 
the  circuit  court  justified  in  staying  the 
proceedings  in  tlie  case,  and  withhold- 
ing further  action  until  the  case  in- 
volving the  same  question  might  be  brought 
and  determined  in  the  state  court?  Wo 
think  that  there  can  be  but  one  answer 
to  this  question.  The  case  made  upon 
the  bill  was  within  the  original  jurisdic- 
tion of  the  circuit  court  of  the  Unit- 
ed States.  The  right  of  the  circuit  court 
to  maintain  such  actions,  notwitlistanding 
the  legislation  of  the  state  creating  probate 
courts,  has  been  bo  recently  before  this  court 
as  to  require  no  further  consideration  now. 
Waterman  v.  Canal-Louisiana  Bank  &  T. 
Co.  215  U.  S.  33,  ante,  80,  30  Sup.  Ct.  Rep. 
10.  In  tliat  case,  following  previous  deci- 
sions of  this  court,  it  was  held  that  the 
chancery  jurisdiction  of  the  Federal  courts 
to  entertain  suits  between  citizens  of  dif- 
ferent states  to  determine  interests  in  es- 
tates, and  to  have  the  same  fixed  and  de- 
clared, having  existed  from  the  beginning 
of  the  Federal  government,  and  created  by 
the  grant  of  equity  jurisdiction  to  such 
courts  as  it  existed  in  the  chancery  courts 
of  England,  could  not  be  impaired  by  sub- 
sequent state  legislation  creating  courts  of 
probate.  The  action  was  therefore  within 
the  jurisdiction  of  the  circuit  court  of  the 
United  States. 

So  far  as  the  record  presented  to  the  cir- 
cuit court  of  appeals  shows,  the  only  ground 
upon  which  the  circuit  court  acted  in  post- 
poning the  suit  was  because  the  state  of 
•South  Dakota,  which  had  applied  to  be 
made  a  party,  and  which  application  was 
denied,  was  about  to  begin  a  suit  in  the 
state  court  to  determine  an  escheat  of  the 
estate  of  John  C.  McClellan;  therefore  the 
action  was  stayed,  first,  until  the  begin- 
ning of  such  suit,  and  then  until  it  was  de- 
termined. It  therefore  appeared  upon  the 
record  presented  to  the  circuit  court  of  ap- 
peals that  the  circuit  court  had  practically 
abandoned  its  jurisdiction  over  a  case  of 
which  it  had  cognizance,  and  turned  the 
matter  over  for  adjudication  to  the  state 
court.  This,  it  has  been  steadily  held,  a 
Federal  court  may  not  do.  Chicot  County 
v.  Sherwood,  148  U.  S.  529,  534,  37  L.  ed. 
646.  548,  13  Sup.  Ct.  Rep.  695. 

Tt  cannot  be  denied  that  a  circuit  court 
282]  of  the  United  •States,  like  other  courts, 
had  power  to  postpone  the  trial  of  cases  for 
good  reasons,  but,  by  the  orders  made  in 
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this  case,  the  Federal  court  withheld  the 
further  exercise  of  its  authority  until  the 
state  court,  by  its  action  in  a  case  involv- 
ing all  the  parties,  might  render  a  judg- 
ment which  would  be  res  judicata,  and  thus 
prevent  further  proceedings  in  the  Federal 
court. 

The  rule  is  well  recognized  that  the  pen« 
dency  of  an  action  in  the  state  court  is  no 
bar  to  proceedings  concerning  the  same  mat- 
ter in  the  Federal  court  having  jurisdiction, 
for  both  the  state  and  Federal  courts  have 
certain  concurrent  jurisdiction  over  such 
controversies,  and  when  they  arise  between 
citizens  of  different  states  the  Federal  juris- 
diction may  be  invoked,  and  the  cause  car- 
ried to  judgment,  notwithstanding  a  state 
court  may  also  have  taken  jurisdiction  of 
the  same  case.  In  the  present  case,  so  far  as 
the  record  before  the  circuit  court  of  ap« 
peals  discloses,  the  circuit  court  of  the  Unit- 
ed States  had  acquired  jurisdiction,  the  is- 
sues were  made  up,  and  when  the  state  in- 
tervened, the  Federal  court  practically 
turned  the  case  over  for  determination  to 
the  state  court.  We  think  it  had  no  au- 
thority to  do  this,  and  that  the  circuit  court 
of  appeals,  upon  the  record  before  it,  should 
have  issued  the  writ  of  mandamus  to  re- 
quire the  judge  of  the  circuit  court  of  the 
United  States  to  show  cause  why  he  did  not 
proceed  to  hear  and  determine  the  case. 

Whether  the  state  ought  to  have  been  al- 
lowed to  intervene  in  the  Federal  cotirt  is 
not  a  question  now  before  us;  but,  if  not 
made  a  party  to  the  suit,  its  rights  would 
not  have  been  concluded  by  any  adjudication 
made  therein.  Tindal  v.  Wesley,  167  U.  S. 
204,  223,  42  L.  ed.  137,  143,  17  Sup.  Ct.  Rep. 
770. 

We  have  thus  far  considered  the  case  upon 
the  record  made  in  the  circuit  court  of  ap- 
peals, and  certified  here  upon  the  writ  of 
certiorari.  In  this  court  the  honorable 
judge  of  the  district  court  enters  special 
appearance,  and  filed  an  affidavit  as  to  the 
proceedings  before  him,  in  which  much  ap- 
pears which  is  not  in  the  record  presented 
to  the  circuit  court  of  appeals.  In  that  ap- 
pearance and  affidavit  the  petition  in  inter- 
vention, *filed  in  the  circuit  court  of  [28S 
the  United  Stntes.  isset  forth  in  full,  as  well 
as  certain  aflTidavits  which  were  filed.  We 
shall  not  enter  upon  a  consideration  of  these 
papers,  because  they  are  not  in  the  record, 
as  the  same  has  been  certified  to  us  from 
the  circuit  court  of  appeals  as  the  one  upon 
which  it  acted,  and  declined  to  issue  the 
writ  of  mandamus.  They  set  forth  at  length 
certain  proceedings  in  the  state  courts  of 
South  Dakota,  in  which  it  is  alleged  that 
the  issue  of  the  right  of  the  complainants 
in  the  equity  suit  to  toke  the  estate  of  John 
C.  McClellan,  as  his  heirs  at  law,  was  de- 
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termined  adversely  to  them,  and  that  such 
proceedings  were  had  as  showed  that  fur- 
ther proceedings  in  reference  to  the  escheat 
of  the  estate  of  McClellan  for  want  of  legal 
heirs  ought  to  be  determined  by  proceed- 
ings in  the  state  court.  In  making  his  ap- 
pearance in  this  court,  and  in  presenting 
these  papers,  it  is  evident  that  the  district 
judge  was  much  influenced  in  ordering  the 
stay  of  proceedings,  and  withholding  judg- 
ment until  the  state  court  had  rendered  its 
judgment,  by  the  proceedings  already  had 
in  the  state  courts  of  South  Dakota. 

As  we  have  said,  we  do  not  pass  upon 
the  sufficiency  of  those  proceedings  to  au- 
thorize the  orders  in  question.  We  must 
take  the  case  as  it  is  presented  here  upon 
the  stipulated  return  to  the  writ  of  certio- 
rari on  the  record  as  presented  to  the  cir- 
cuit court  of  appeals.  Upon  that  record, 
we  think,  the  circuit  court  of  appeals  should 
not  have  dismissed  the  writ  of  mandamus, 
but  should  have  ordered  the  alternative 
writ,  or  an  order  to  show  cause,  to  issue,  in 
order  that  the  district  judge  might  have 
been  fully  heard  before  the  question  was 
determined  as  to  whether  mandamus  should 
issue  or  not. 

We  shall  therefore  reverse  the  judgment 
of  the  circuit  court  of  appeals,  and  remand 
the  case  to  that  court,  with  directions  to  is- 
sue the  alternative  writ,  or  an  order  to 
show  cause.  All  we  decide  is,  that  upon 
the  petition  and  record  made  in  the  circuit 
court  of  appeals,  and  as  now  presented  by 
the  trangcri])t  fiied  in  this  court,  such  al- 
ternative writ  or  order  to  show  cause  oujjht 
to  have  issued.  The  jud<;ment  dismissing 
284]  *tlie  petition  is  reverHed  and  the  caws 
18  remandod  to  the  Circuit  Court  of  Appeals 
for  further  proceedings,  as  herein  indicated. 

Reversed. 


SOLOMON  BRANTLEY,  Plff.  in  Err., 

v. 

STATE  OF  GEORGIA. 
(See  S.  C.  Reporter's  ed.  284,  285.) 

Criminal    law  — former   jeopardy. 

A  person  convicted  of  a  losser  grade  of 
homicide  than  that  charged  in  the  indict- 
ment, who  obtains  a  reversal  of  the  judg- 
ment upon  appeal,  is  not  placed  twice  in 
jeopardy  by  a  second  trial  for  murder  under 
the  same  indictment. 

[For    othor    casos,    boo    Criminal    Law,    II.,    In 
Digest  Sup.  Ct.   1908.] 

[No.  692.] 

Argued  and  submitted  April  6,  1910.     De- 
cided April  11,  1910. 
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IN  ERROR  to'  the  Supreme  Court  of  the 
State  of  Georgia  to  review  a  judgment 
which  affirmed  a  conviction  for  murder  in 
the  Superior  Court  of  Washington  County, 
in  that  state,  after  a  reversal  in  the  Court 
of  Appeals  of  that  state  upon  an  appeal 
from  a  conviction  of  voluntary  man- 
slaughter.   Affirmed. 

See  same  case  below  133  Ga.  26<  65  S.  E. 
420. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Randolph  Cooper  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  error. 

Mr.  John  C.  Hart  submitted  the  cause 
for  defendant  in  error. 

Per  Curiam: 

Brantley  was  indicted  in  the  superior 
court  of  Washington  county,  Georgia, 
charged  with  the  offense  of  murder;  was 
tried  and  found  guilty  of  voluntary 'man- 
slaughter; filed  a  motion  for  new  trial,  and, 
upon  appeal  to  the  state  court  of  appeals, 
obtained  a  reversal  of  the  judgment,  and  a 
new  trial  was  ordered. 

At  the  second  trial  he  filed  a  plea  of  for- 
mer jeopardy,  claiming  that  he  had  been 
tried  for  murder,  and  having  been  found 
guilty  of  a  lesser  grade  of  homicide,  that 
operated  to  acquit  him  of  the  charge  of 
murder,  and  to  try  him  again  for  murder 
under  the  same  indictment  would  be  to  try 
him  again  for  an  'offense  of  which  he  [285 
had  been  previously  acquitted,  and  that  he 
could  only  be  arraigned  for  voluntary  man- 
slaughter. This  plea  was  demurred  to  and 
the  demurrer  sustained  by  the  court,  llie 
case  then  proceeded  to  trial,  and  the  jury 
found  him  guilty  of  murder,  whereupon  he 
was  sentenced  to  life  imprisonment.  He 
moved  for  a  new  trial,  which  motion  was 
overruled,  and  thereupon  he  appealed  to  the 
supreme  court  of  the  state  of  Georgia,  which 
affirmed  the  judgment  of  the  lower  court. 
132  Ga.  573,  22  L.R.A.(N.S.)  959,  04  S.  E. 
076. 

The  Constitution  of  the  state  of  Georgia 
provides  that  "no  person  shall  be  put  in 
jeopardy  of  life  or  liberty  more  than  once 
for  the  same  offense,  save  on  his  or  her  own 
motion  for  a  new  trial,  after  conviction,  or 
in  case  of  mistrial."  [Art.  1,  §  1,  f  8.] 
This  writ  of  error  was  sued  out,  and  plain- 

NoTE.  —  On  former  jeopardy — see  notes  to 
Com.  V.  Fitzpatrick,  1  L.U.A.  451 ;  Altcn- 
burg  V.  Com.  4  I>.R.A.  543;  Re  Lange,  21 
L.  ed.  U.  S.  872;  United  States  v.  Perei,  0 
L.  ed.  IT.  S.  105;  and  Silsby  v.  Foote,  14  L. 
ed.  U.  S.  394. 

On  former  jeopardy  in  retrial  on  higher 
charge  after  setting  aside  verdict  for  lower 
charge — see  notes  to  Flemister  v.  United 
States,  52  L.  ed.  U.  S.  252,  and  Brantley  v. 
Georgia,  22  L.R. A.  (N.S.)  959. 
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tiff  in  error  contended  that  the  judgment  of 
the  supreme  court  of  Georgia  was  in  vio- 
lation of  the  5th  Amendment  of  the  Consti- 
tution of  the  United  States,  and  that  the 
provision  of  the  Constitution  of  the  state  of 
Georgia  was  null  and  void  as  construed  by 
the  state  supreme  court. 

The  contention  is  absolutely  without 
merit.  It  was  not  a  case  of  twice  in 
jeopardy  under  any  view  of  the  Constitu- 
tion of  the  United  States. 

Judgment  affirmed. 


280]  ♦UNITED    STATES   OF   AMERICA, 

Appt., 
v. 

OBERLIN  M.  CARTER  et  aL      (No.  651.) 


OBERLIN  M.  CARTER  et  al.,  Appts., 

V. 

UNITED   STATES   OF.  AMERICA.      (No. 

552.) 


EX  PARTE :     IN  THE  MATTER  OF  THE 
UNITED  STATES,  Petitioner. 

(No.  10,  Original.) 

(See  S.  C.  Reporter's  ed.  280-323.) 

Principal  and  agent  —  fidnciary  rela- 
tion —  conflict  of  interest  —  account- 
ing. 

1.  An  Army  engineer  in  charge  of  a  har- 
bor improvement,  who  secretly  receives  from 
the  contractors  a  proportion  of  the  abnor- 
mal profits  realized  by  them  in  the  execu- 
tion of  their  contracts,  may  be  required  to 
account  in  equity  to  the  United  States  for 
the  share  so  received,  without  any  showing 
of  any  specific  abuse  of  discretion  on  his 
part,  or  of  any  actual  loss  to  the  govern- 
ment by  fraud  or  otherwise. 

[For  other  cnses,  see  Principal  and  Agent.  V.  a, 
in  Digest  Sup.  Ct.  1908.] 

Judgment  — following  trust  property  — 
deficiency  personal  judgment. 

2.  Recovery  on  behalf  of  the  government 
against  the  engineer  in  charge  of  a  public 
improvement,  who  secretly  receives  from  the 
contractors  a  proportion  of  the  abnormal 
profits  realized  by  them  in  the  execution 
of  their  contracts,  is  not  confined  to  the 
property  or  securities  into  which  such  illicit 
gains  may  be  traced,  but  for  any  deficiency 
the  government  may  have  a  personal  judg- 
ment. 

(For  other  cases,  see  Judgment,  II.  b,  in  Di- 
gest Sup.  Ct.  1908.] 

Constructive  trusts  —  following  trust 
property  — liability  of   transferee. 

3.  Persons  who,  with  full  knowledge  of 
the  facts,  have  received  the  securities  into 
which  have  gone  the  illicit  gains  of  the 
engineer  in  charge  of  a  public  improvement, 
must  account  to  the  United  States  for  the 
securities  traced  to  their  possession. 

(For  other  cases,  see  Trusts,  V.,  in  Digest  Sup. 

Ct  1908.] 
64  L.  ed. 


Pleading  —  relief  under  general  prayer 
-deficiency  personal  Judgment. 

4.  The  United  States,  seeking  to  follow 
the  illicit  gains  of  its  agent  into  the  prop- 
erty or  securities  into  which  they  have  gone, 
is  entitled,  under  a  prayer  for  "other,  fur- 
ther, and  general  relief,"  to  a  judgment,  as 
for  money  had  and  received  for  its  use,  for 
any  difference  between  the  cost  of  the  spe- 
cific property  recovered  and  the  gains  which 
it  is  unable  to  trace. 
[For   other   cases,    see   Pleading,   93,    104,   la 

Digest  Sup.  Ct.  1908.1 

Appeal  —  concurrent  findings  below  — 
allowance  of  counsel  fees. 

5.  An  allowance  for  counsel  fees  out  of 
funds  in  court  will  not  be  disturbed  as  ex- 
cessive, where  the  two  lower  courts  have 
concurred  in  the  amount  allowed  as  reason- 
able. 
[For  other  cases,  see  Appeal  and  Error,  4931' 

4946.  in  Digest  Sup.  Ct.  1908.1 

Costs  and  fees  — allowance  out  of  fund 
—  stipulation. 

G.  The  condition  upon  which  the  United 
States  agreed  to  allowances  for  counsel  fees 
and  other  expenses  out  of  funds  in  court 
into  which  the  illicit  gains  of  its  agent  had 
been  traced,  viz.,  the  turning  over  by  the 
defendants  to  the  receiver  of  all  assets 
which  had  not  been  theretofore  **bona  fide 
disposed  of  by  them,  and  therefore  beyond 
their  control,"  was  not  so  violated  as  to 
defeat  the  right  to  such  allowances  by  the 
insistence  by  the  defendants  upon  a  credit 
for  all  disbursements  made  by  them  in  de- 
fense of  the  suit  and  in  the  care  of  the  prop- 
erty in  their  hands,  and  for  sums  retained 
by  them  as  compensation  for  their  services. 
[For   other   cases,    see    Costs   and   Fees,   I.   d, 

in  Digest  Sup.  Ct.  1908.] 

[Nos.  551,  652,  and  10,  Original.] 

Argued    January    13,    14,    1910.      Decided 
April   18,   1910. 

CROSS  APPEALS  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit  to  review  a  decree  which  af- 
firmed, with  some  modifications,  a  decree  of 
the  Circuit  Court  for  the  Eastern  Division 
of  the  Northern  District  of  Illinois  in  favor 
of  the  United  States  in  a  suit  to  compel 
the  engineer  in  charge  of  a  harbor  improve- 
ment to  account  for  the  share  of  the  prof- 
ite  secretly  received  by  him  from  the  con- 
tractors, and  to  follow  his  illicit  gains  into 
the  property  or  securities  into  which  they 
have  gone.     Affirmed.     Also 

PETITION  for  a  writ  of  prohibition  to 
the  judge  of  the  Circuit  Court  for  the 
Eastern  Division  of  the  Northern  District 
of  Illinois  to  prohibit  him  from  enterteining 
jurisdiction  in  the  suit  pending  the  appeal, 
and  to  prohibit  him  from  making  allow- 
ances for  expenses  or  counsel  fees  out  of 
49  ?•• 


SvPBEME  Coun  OF  TUE  UnrrKD  States. 


Oct.  l-nM, 


fnndc  in  court,  prior  to  the  disposition  ot 
the  appeal.     Dismiaaed. 

The  [hcU  are  stated  in  the  opinion. 

Sec  came  case  below,  96  C.  C.  A.  587,  172 
Fed.  1. 

Mr.  Stnrlon  Erwln  arinied  the  cause  and 
filed  a  brief  for  the  United  Stiitea: 

As  tlie  circuit  court  and  circuit  court  ot 
appeals  agreed  as  to  what  were  the  ultimate 
facts  established  hy  the  evidence,  this  court 
should  accept  their  view  aa  to  the  facts,  un- 
less it  clenrly  appeared  that  they  erred  as 
to  the  elTect  of  the  evidence. 

Stuart  V.  Haydcn,  1G9  U.  S.  1,  14,  42  L. 
cd.  630,  043,  18  Sup.  Ct  Rep.  274. 

And  when  the  evidence  is  conflicting,  there 
being  evidence  to  sustain  the  decree,  this 
court  will  not  ordinarily  interfere. 

Smith  V.  Burnett,  173  U.  S.  430,  430,  43 
L.  ed.  750,  759,  IB  Sup.  Ct.  Rep.  412. 

It  is  the  settled  doctrine  of  this  court  that 
the  concurrent  decisions  of  two  courts  upon 
the  question  of  fact  will  be  followed  unless 
•hown  to  be  clearly  erroneous. 

Brainard  v.  Buck.  184  U.  S.  105,  40  L.  ed. 
41t3,  22  Sup.  Ct.  Rep.  45S;  Baker  v.  Cum- 
minns,  169  U.  8.  1B9,  42  L.  e.l.  711,  18  Sup. 
Ct.  Rep.  387;  Towson  v.  Moore,  173  U.  S.  17, 
43  L.  ed.  SOT,  ID  Sup.  Ct.  Rep.  332;  Tlie 
Bichniond,  103  U.  S.  540,  20  L.  cd.  3J3;  Dra- 
vo  V.  Fabel,  132  U.  S.  487,  33  L.  ed.  421,  10 
Sup.  Ct,  tcp.  170. 

It  a  party  attempt  to  impose  upon  the 
court,  by  knowingly  or  fraudulently  claim' 
ing  Hs  his  own.  prnpi'rty  licloiifring  in  part 
to  others,  he  shall  not  be  entitled  to  reslUn- 
tion  of  that  portion  which  he  muy  ultimate- 
ly estoblish  as  his  own. 

The  Dob  Uermanos,  2  Wheat.  76-88,  4  L. 
ed.  189-193. 

Where  the  conduct  of  the  defendant  has 
not  been  such  as  to  commend  him  to  the  fa- 
vor of  a  court  of  e(|nity,  under  the  circum- 
stances, every  douht  and  dilliculty  should  be 
resolved  ngainst  him. 

Providence  Rubber  Co.  t.  Ooodyenr,  9 
Walt.  788,  803,  16  L.  cd.  506,  571. 

As  long  as  trust  property  cnn  be  traced 
and  followed,  the  property  into  which  it  has 
been  converted  remains  subject  to  the  trust. 

2  Pom.  Eq.  Jur.  Zd  ed.  §S  1051,  lO.iS, 
1070;  Mnv  v.  LeClaire,  11  Wall.  217,  230, 
20  I*  ed.  50,  54;  Smith  v.  Vodges,  92  U.  S. 
ISS,  23  L.  ed.  482;  Moore  v.  Crawford,  130 
U.  B.  122,  32  L-  ed.  878,  9  Sup.  Ct.  Rep.  417; 
Central  Nat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co.  104  U.  S.  S4,  20  L.  ed.  603;  Eaton 
Eq.  Jur.  I  210,  p.  439;  17  Am.  A  Eng.  Enc. 
L*w,  2d  ed.  p.  475;  Oliver  v.  Piatt,  3  How. 
333,  11  L.  ed.  622. 

Where  a  trustee  or  bailee  exchanges  with 
blmself  the  trust  fund  for  other  property  or 
money  of  his  own,  or  wliere  the  exchange  is 
7T0 


made  with  another  person,  the  trust  will  at- 
tach to  the  property  taken. 

Van  Alen  v.  American  NaL  Bank,  52  N.  Y. 
5;  Central  Kat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co.  104  t" .  S.  68,  70,  20  L.  ed.  6B9,  700; 
Knatchbull  v.  Hnllett,  L.  R.  13  Hi.  Div.  OIW. 

When  the  object  is  to  show  system,  subse- 
quent as  well  as  prior  olfenses,  when  tending 
to  establish  identity  or  intent,  can  be  put 
in  evidence.  The  question  is  one  of  induc- 
tion, and  the  larger  the  number  of  consistent 
facts,  the  more  complete  the  induction  ia. 

Wharton,  Crim.  Ev.  g  38. 

Ihe  reason  for  the  rule  in  this  and  in 
similar  cases  is  that  when  once  system  U 
proi-ed,  each  particular  part  of  the  system 
msy  be  explained  by  the  other  parta  which 
go  to  make  up  the  whole. 

Wharton,  Crim.  Ev.  |  32. 

Circun  I  stances  altogetiier  incnnclutive,  if 
separately  considered,  may,  by  their  number 
and  joint  operation,  especially  when  corrob- 
orated by  moral  coincidences,  be  suIBcient 
to  constitute  conclusive  proof. 

The  Slavers  (Coggeshall  v.  United  States) 
2  Wall.  401,  17  L.  ed.  SU;  Castle  v.  Bullurd, 
23  Uow.  187,  16  L.  ed.  428. 

To  establish  fraud  it  is  not  nccestary  to 
prove  it  by  direct  and  positive  evidence.  Cir- 
cumstantial  evidence  is  not  only  sufficient, 
but,  in  most  cases,  it  is  the  only  proof  that 
cnn  be  adduced. 

Rca  V.  Missouri,  71  Wall.  513,  21  L.  ed. 
700. 

Where  a  trustee  has  abused  his  trust,  the 
cesfui  que  (rusi  has  the  option  to  take  the 
original  or  the  suhstitutnl  property;  and  it 
either  has  passed  into  the  hands  ot  a  bona 
fide  purchaser  without  notice,  then  ita  value 

May  V.  Le  Claire,  11  Wall.  230,  20  L.  ed. 
54. 


tlr.  Jusc|ih  B.  Foraker  ar;;ue4l  the 
cause,  and,  with  Mr.  John  B.  Daish,  filed  a 
brief  tor  Obcrlin  M.  Carter  et  al.: 

Epithets  do  not  make  out  fraud, 

Kent  v.  Lake  Superior  Ship  Canal.  R.  k 
Iron  Co.  144  U.  S.  91,  30  L.  ed.  358,  12  Sup. 
Ct.  Rep.  650. 

It  must  be  proved,  and  not  only  muat 
fraud  be  proved,  but  it  must  be  the  particu- 
lar fraud  set  forth  in  the  bill.  To  pror* 
some  other  fraud  or  some  other  ground  for 
equitnble  relief  would  not  be  sulTleient. 

Dashiell  v.  Grosvenor,  27  L.R-A.  67,  13  C. 
C.  A.  593,  25  U.  S.  App,  227,  00  Fed,  339; 
Tillinghast  v.  Champlin,  4  R.  I.  173,  07  An. 
Dec.  610;  Boone  v.  Chiles,  10  Pet.  177,  178, 
9  L.  ed.  3S8;  Hoyt  v.  Shelden  (Hoyt  v. 
Thompson)  I  Black,  SIS.  17  1^  ed.  6S:  Har- 
rison V.  Nixon,  9  Pet.  4B3,  9  L.  «d.  201; 
til  V.  S. 


1900.  Umiteo  Staim  v.  Cum, 

ProTidence  Rubber  Co.  t.  Ooodjear,  &  Wall.  SomerMt  r.  Cookaon,  3  P.  Wma.  3B0;  Hao- 

7S3,  19  L,  ei.  667;   Fleming  v.  Sloenni,  18  eleafield  t.  Dftvii,  3  Ve*.  ft  B.  IS;  Wood  V. 

JobnB.   403,   9   Am.   Dec.  224;   Davidson  r.  Rowcliffe,  3  Hare,  304. 

Crosby,  49  Neb.  60,  68  N.  W.  33B.  The  decree  must  conform  to  tbe  prkjen 

The  ease  i"  simply  and  lolely  one  of  biib-  of  the  bill. 

picion,  KBBertion,  inference,  and  aanunption,  Phippa  T.  Sedgwick,  96  U.  8.  3,  24  L.  ed. 

Turner  t.  Hand,  3  Wall.  Jr.  88,  Fed.  Cas.  591;  Clark  v.  Beecher,  supn;  Hayward  T. 

Ko.  14,267.  Eliot  Nat  Bank,  M  U.  B.  611,  24  L.  ed. 

A  money  decree  !■  nnt  authoriied  I>y  Uie  855. 

nature  of  the  bill,  nor  is  it  withio  the  pray-  The   bill   herein  sought   to   have   decreed 

er  of  the  bill.  to  the  oomplainant  certain  property  and  §•- 

Hayward  v.  Eliot  Nai  Bank,  96  U.  S.  All,  cnritiee  in  specie,  and  the  prayers  asked  for 

614,  616,  24  L.  ed.  866-8G7;  Clark  v.  Beech-  such   relief.      It  is   true   that   the   prayen 

er,  154  U.  S.  631,  Appx.  and  24  L.  ed.  70S,  asked    for   the   aforesaid   investments,   but 

14  Sup.  Ct.  Rep.  1184;  Kent  v.  Lake  Supe-  nothing  more.     There  is  no  alterative  relief 

rior  Ship  Canal,  R.  t  Iron  Co.  144  U.  S.  7S~  sought,  as  there  might  well  have  been. 

92,  38  L.  ed.  3B2-358,  12  Sup.  Ct.  Rep.  060.  Story,  Eq.  PL  ||  8,  42a.  42b;  Hardin  t. 

The  specific  prayer  must  be  in  consonance  Boyd,  113  U.  S.  766,  28  L.  ed.  1141,  5  Sup, 
with  the  case  made  in  the  bill ;  and  the  relief  Ct.  Rep.  771 ;  Bubbard  t.  Urton,  07  Fed.  419. 
grantable  under  the  general  prayer  must  b.-)  The  decree  must  conform  to.the  pleadings; 
in  harmony  with  the  facts  in  tlie  bill,  and  the  relief  granted  must  always  be  in  eon- 
such  as  the  proof  will  justify.  formity  with  the  case  made  id  tbe  pleadings. 

Story,  Eq.  PI.  9  40;  Mitford,  Eq.  PI.  by  Simms  ».  Guthrie,  9  Cranch,  IB,  3  L.  ed. 

Jeremy,  38,  45;  Cooper,  Ch.  PI.  13,  14;  Bar-  642;  Crocket  v.  Lee,  7  Wheat.  023,  6  L,  ed, 

ton,  Suit  in  Equity,  40,  41,  notes;  Witkin-  513;  Cameal  v.  Banks,  10  Wheat.  181,  6  L, 

son  V.  Beal,  4  Madd.  Ch.  408;  beauinont  t.  ed.  297;  Harding  v.  Handy,  11  Wheat  103, 

Boultbee,  5  Ves.  Jr.  405;  Hiem  v.  Mill,  13  6  L.  ed.  429;  Britton  v.  Brewster,  2  Fed.  100; 

Vea.  Jr.  119;  English  t.  Foxall,  2  Pet.  605,  Kent   v.   Lake   Superior   Ship  Csnal,   R.   4 

7  L.  ed.  631 ;  Hobson  r.    M'Arthur,  16  Pet  Iron  Co.  144  U.  S.  75,  36  L.  ed.  352,  12  Sup. 

182,   105,   10  L.  ed.  030,  034;   Danforth  v.  Ct  Rep.  650;  Hendryx  v.  Perkins,  62  C.  C. 

Smith,   23   Vt   247;   Hillean'  v.  Hurdle,  6  A.  436,  114  Fed.  801. 

Gill,   105;   Scudder  v.  Young,  25  Me.   103;        „      „ „     „,  ,  ... 

o*.w   v  A   E<      n     m  oAt    II  -1   1  o.  i  **'^-   Horace  G.   Stone   also   argued  the 

Street   Fed   Eq.  Pr.  9  247 ;  United  States  v.  ^^^  t„^  oberlin  M.  Carter  et  .1.   " 

E.  C.  Knight  Co.  166  U.  a  1,  39  L.  ed.  32B,  „      „.„.         „    „ 

16  Sup.  Ct  Rep.  249.  "'"■  William  W.  Qurley  filed  a  brief  for 

In  cases  alleging  fraud,  if  proof  of  fraud  ■PP""™'  Stone  et  al: 

be  wantinjr.  the  complainant  U  not  entitled  ,  Findings  of  fact  in  a  suit  In  equity  by 

to  substituted  relief.  °°"'  '"^  "rcuit  court  and  the  circuit  court 

Street,  Fed.  Eq.  Pr.  9  262-  Eyre  ¥  Pot-  "'  *PP«»'«  *'"  ""*  >*  reversed  by  this  court 

ter,  16  How.  42,  14  L.  ed.  592.  ""'»"  »''*'™  *°  •*  clearly  erroneous. 

Even  in  oases  where  the  general  prayer  ^""i  '■  I-nmberman's  Credit  Asso.  209  U. 

is  sufficient,  the  special  relief  prayed    at  the  S-  20,  02  L.  ed.  663,  28  Sup.  Ct  Rep.  330. 

bar  must  essentially  depend  upon  the  proper  '*  **„ ^-  ^"-  *^"-  ^tH;  Page  »■  Rogers, 

frame   and   structure   of   the   bill;    for   Se  2"   U.  S.  570,  03  L.  ed.  332,  29  Sup.  Ct 

court  will  grant  such  relief  only  as  tbe  case  ^P-  1°^- 

stated  will  justify,  and  will  not  ordinarily  The  orders  paying  Stone  et  al.,  as  inter- 
be  so  indulgent  as  to  permit  a  bill  framed  »e°«r8.  '■"ous  sums  in  1004,  were  final  or- 
for  one  purpose  to  answer  another,  especial-  °^'^ 

ly  if  the  defendant  may  be  surprised  or  pre-  „*^"*'"''  ^^^*-  ^-  '•  'S'""*  LoeomoMw 

judiced  thereby.  Works,  135  U.  S.  224,  34  L.  ed.  103,  10  Sup. 

Story,  F.q.  PI.  9  38:  Cooper,  Ch.  PI.  14;  S*"    ^"^^    '^"'    Internal    Impror.  Fund  t. 

Jones  V.  Montgomery,  3  Swlmst  208;  Legal  0'«i>o"gh.  J0»  U.  8.  031,  26  L.  ed.  1169; 

V.  Miller.  2  Ves.  Sr.  299;  Walpole  v.  Orford,  ^"^  '■  S<='"'"t«,  165  U.  a  637,  39  L.  ed. 

3  Ves.  Jr.    416;    Hiem    r.  Mill,  supra;  3  ^93,  16  Sup.  Ct  Rep.  237. 

Wooddeson  Lectures,  9  65,  p.  372;  Walker  **«"  objections  are  not  permissible  on  ap- 

V.    Devereaux,    4    Paige,  229;    Scudder   t.  P*^- 

Young,  supra.  Belk  v.  Meagher,  104  U.  S.  279.  26  L.  ed. 

The  theory  of  this  ease  la  the  same  as  '^^^■ 

one  for  the  recovery  of  an  ancient  silver  al-  Objections  not  made  before  the  masltr 

Ur  claimed  as  treasure  trove,  (or  a  cabinet  cannot  be  raised  on  appeal. 

of  family  jewels;  for  a  picture  or  statue  oi  Bnma  v.  Roaenatein,  130  U.  8.  466,  34  I« 

a  particular  artiat;  and  for  other  objeeU  of  ed.  196,  10  Sup.  Ct.  Rep.  817. 

like  kind.  Tlie  master's  report  will  not  be  att  said* 

Adams,  Eq.  p.  91{  Uitford,  B^  PL  117;  in  a  ease  like  the  prMent 

ft4  L.  ed.  f ft 
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Furrcr  v.  Ferris,  145  U.  S.  133,  36  L.  ed. 
649,  12  Sup.  Ct.  Rep.  821 ;  Tilghman  v.  Proc- 
tor, 125  U.  S.  149,  150,  31  L.  ed.  6G8,  669, 
8  Sup.  Ct.  Rep.  894;  Callaghan  v.  Myers, 
128  U.  S.  617,  32  L.  ed.  547,  9  Sup.  Ct.  Rep. 
177;  Crawford  v.  Neal,  144  U.  S.  585,  36 
L.  ed.  552,  12  Sup.  Ct.  Rep.  759;  Warren 
V.  Keep,  155  U.  S.  265,  39  L.  ed.  144,  15 
Sup.  Ct.  Rep.  83. 

Where  a  case  is  tried  by  the  court  with- 
out a  jury,  its  findings  upon  questions  of 
fact  are  conclusive  here;  it  matters  not  how 
convincing  the  argument  that,  upon  the  evi- 
dence, the  findings  should  have  been  differ- 
ent. 

Stanley  v.  Albany  County,  121  U.  S.  547, 
30  L.  ed."  1002,  7  Sup.  Ct.  Rep.  1234. 

Where  a  case  is  tried  by  the  circuit  court 
without  a  jury,  and  it  makes  a  special  find- 
ing of  facts,  with  conclusions  of  law,  alleged 
errors  of  fact  are  not,  on  a  writ  of  error, 
subject  to  revision  by  this  court,  if  there 
was  any  evidence  on  which  such  findings 
could  l»c  made. 

Hathaway  v.  First  Nat.  Bank,  134  U.  S. 
494,  33  L.  ed.  1004,  10  Sup.  Ct.  Rep.  608. 

A  lien  on  property  is  not  a  personal  inter- 
est in  it. 

Ward  V.  Chamberlain,  2  Black,  437,  17  L. 
ed.  323. 

A  final  decree  as  to  the  first  instalment 
of  a  contract  is  conclusive  as  to  the  validity 
or  invalidity  of  the  contract. 

Wilson  V.  Deen  (Milne  v.  Deen)  121  U. 
S.  52.'),  .134,  30  L.  ed.  980,  982,  7  Sup.  Ct. 
Rep.  1004. 

Mr.  Justice  Lurton  delivered  the  opinion 
of  the  court: 

This  is  a  bill  which  seeks  to  compel  the 
defontlant  Oberlin  M.  Carter,  late  a  captain 
in  the  Armv  of  the  United  States,  to  ac- 
count  for  illicit  ^ains,  gratuities,  and  prof- 
its received  by  him  through  collusion  with 
contractors  for  river  and  harbor  improve- 
ments in  the  Savannah,  Georgia,  improve- 
ment district,  and  to  follow  such  illicit 
profits  into  securities  and  other  property 
held  for  him  by  other  defendants  to  the 
suit. 

In  substance,  the  bill  charges  that  nnder 
an  appropriation  made  by  Congress  for  the 
improvement  of  the  harbor  of  Savannah, 
certain  contracts  were  entered  into  with 
John  F.  Gaynor  and  Benjamin  D.  Greene, 
doing  business  either  in  their  joint  names, 
or  the  name  of  one  of  them,  or  as  the  At- 
lantic Contracting  Company.  That  these 
contracts  were  made  in  pursuance  of  plans 
and  specifications  prepared  and  let  out  un- 
der biddings  conducted  by  the  defendant 
Oberlin  M.  Carter,  then  an  engineer  officer 
assigned  as  local  engineer  of  the  improve- 
ments projected  in  the  Savannah  district. 
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These  contracts  were  executed,  the  appro- 
priations disbursed,  and  the  work  super- 
vised and  accepted  by  said  officer,  or,  under 
his  advice  and  recommendations,  by  the 
War  Department. 

It  is  charged  that  Carter  entered  into  a 
corrupt  arrangement  with  the  said  contract- 
ors, by  which  he  undertook  to  use  his  pow- 
er and  discretion  in  the  preparation  of 
specifications  and  contracts,  and  in  adver- 
tising and  letting  the  same  out  in  such  a 
way  as  to  enable  Gaynor  and  Greene  to  be- 
come contractors  under  conditions  which 
would  insure  them  a  large  profit,  and  to 
use  his  influence,  power,  and  discretion  in 
the  supervision  and  acceptance  of  the  work 
to  their  greatest  advantage.  It  is  then,  in 
substance,  averred  that,  in  consideration  of 
such  service  to  them  and  the  betrayal  of 
his  trust,  he  should  share  in  the  profits 
and  receive  one  third  of  every  distribution 
made.  It  is  'charged  in  substance  [298 
that  under  such  agreement  or  under- 
standing there  was  paid  over  to  the  de- 
fendant Carter  about  $500,000  as  his 
share  of  the  profits,  and  that  the  same 
was  converted  into  real  estate,  bonds, 
stocks,  and  negotiable  notes,  and  tliat 
much  of  these  gains  were  later  placed 
in  the  custody  of  certain  other  defend- 
ants named  in  the  bill,  two  of  them  be- 
ing brothers  of  defendant  Carter,  to  wit, 
Loren2so  D.  Carter  and  I.  Stanton  Carter, 
who  are  charged  as  holding  same  as  agents 
for  Oberlin  M.  Carter.  Securities  aggregat- 
ing in  value  some  $400,000,  into  which  the 
larger  part  of  the  share  of  the  defendant 
Oberlin  M.  Carter  is  said  to  have  gone, 
were  attached  under  this  and  other  bills, 
ancillary  in  character,  and  placed  in  the 
hands  of  a  receiver  to  abide  the  result  of 
a  decree  in  this  case,  tlie  same  decree  to  go 
down  in  the  ancillary  suits  in  other  juris- 
dictions in  which  any  part  of  the  property 
or  securities  has  been  impounded. 

There  was  a  decree  in  favor  of  the  United 
States  in  the  circuit  court,  substantially  as 
prayed  for.  Upon  an  appeal  by  the  defend- 
ants and  cross  appeal  by  the  United  States, 
to  the  circuit  court  of  appeals,  the  decree 
was  affirmed  as  far  as  it  went,  and  was 
enlarged  in  certain  matters  upon  the  ap- 
peal of  the  United  States.  The  original  de- 
fendants have  appealed  from  this  last  de- 
cree so  far  as  it  was  favorable  to  the  com- 
plainant, and  the  United  States  has  perfect- 
ed a  cross  appeal  with  reference  to  certain 
parts  of  the  decree  with  which  it  is  discon- 
tent Thus  the  whole  case  is  here  as  upon 
a  broad  appeal,  and  the  several  appeals 
have  been  heard  upon  the  entire  record, 
consisting  of  some  thirty  printed  volumes. 

The  facts  essential  to  be  stated,  as  sifted 
out  of  this  great  record  of  pleadings  and 
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evidence,  are  these:  From  some  time  in 
3889  until  July  20,  1897,  Oberlin  M.  Car- 
ter, then  a  brilliant  and  rising  oHicer  of  en- 
gineers in  the  Army  of  the  United  States, 
was  assigned  to  duty  and  placed  in  charge 
of  certain  improvements,  for  which  an  ap- 
propriation had  been  made,  in  the  harbor 
of  Savannah.  It  is  enough  to  say,  without 
going  into  particulars,  that  this  duty  in- 
volved large  powers  and  considerable 
299]  'discretion  in  the  matter  of  plans, 
preparation  of  contracts,  advertising  for 
and  acceptance  of  bids,  superintendence 
and  acceptance  of  the  work  as  it 
progressed,  and  some  latitude  in  the 
construction  and  modification  of  contracts. 
It  is  undoubtedly  true  that  the  plans, 
the  form  of  contracts,  the  character 
and  time  of  advertising,  and  acceptance 
of  bids,  as  well  as  most  matters  in- 
volving the  exercise  of  judgment  and  dis- 
cretion during  the  execution  of  contracts, 
were  reported  to  the  War  Department  for 
its  approval  or  rejection.  Nevertheless  it 
is  most  thoroughly  made  out  that  the  action 
and  recommendation  of  a  local  engineer 
officer  in  charge  of  such  work  practically 
determined  the  situation  so  long  as  he  had 
the  confidence  of  his  superiors  and  kept 
within  the  general  limits  of  the  appropria- 
tion by  Congress  for  the  work  in  hand. 
Passing  by  a  number  of  comparatively  small 
contracts  made  prior  to  1892,  as  well  as  a 
very  large  one  made  in  1896,  but  not  com- 
pleted when  Captain  Carter  was  succeeded 
in  July,  1897,  the  bill  charges: 

"That  commencing  with  the  contract  No. 
4820  of  September  16,  1892,  let  in  the  name 
of  Edward  H.  Gay  nor,  contractor,  that  after 
the  payment  of  the  cost  of  the  work,  and 
after  the  payment  to  the  other  persons,  par- 
ties to  the  said  fraudulent  scheme  afore- 
said, the  profits,  amounting  to  over  $2,000,- 
000,  of  all  the  aforesaid  contracts  so  fraudu- 
lently let,  as  aforesaid,  were  divided  from 
time  to  time  between  Oberlin  M.  Carter, 
Benjamin  D.  Greene,  and  John  F.  Gaynor, 
in  three  equal  shares,  one  of  which  shares 
was  apportioned  to  the  said  Oberlin  M. 
Carter  as  his  share  of  the  profits  arising 
from  the  consummation  of  said  scheme  to 
defraud  the  United  States." 

Aside  from  certain  contracts  prior  to  Sep- 
tember, 1892,  and  subsequent  to  May,  1896, 
the  circuit  court  found,  and  the  circuit 
court  of  appeals  confirmed  the  finding,  that 
between  September  16,  1892,  and  May  12, 
1896,  the  United  States,  through  the  defend- 
ant Oberlin  M.  Carter,  as  its  disbursing 
officer,  paid  to  Gaynor  and  Greene,  or  the 
Atlantic  Contracting  Company,  a  corpora- 
tion of  which  tliey  owned  all  of  the  shares 
300]  *exceptafew  assigned  to  certain  kins- 
men for  organization  purposes,  on  account  of 
54  li.  ed. 


what  we  shall  hereafter  describe  as  Gaynor 
and  Greene  contracts,  the  sum  of  $2,567,- 
493.48.  They  also  found  that  of  this  sum 
$1,815,941.62  was  distributed  as  net  profits 
between  John  F.  Gaynor,  Benjamin  D. 
Greene,  and  some  third  person  not  publicly 
known  to  be  interested.  The  remainder, 
$751,551.86,  was  the  sum  disbursed  by 
Greene  and  Gaynor  for  labor,  supplies,  and 
salaries,  being  the  actual  cost  of  the  work 
for  which  the  government  had  in  some  way 
been  induced  to  pay,  under  contracts  drawn 
and  supervised  by  Captain  Carter,  the  sum 
of  $2,567,493.48.  These  figures  are  not  de- 
rived from  any  set  of  books  kept  by  either 
the  contractors  or  by  Carter.  Though  the 
execution  of  these  contracts  extended  over 
a  period  of  four  years  and  involved  tlie  re- 
ceipt and  expenditure  of  millions,  yet  the 
contractors  say  they  kept  no  books  oth- 
er than  one  which  related  to  supplies 
bought  and  ordinary  labor  or  salary  ac- 
counts, and  that  that  book  could  not  be 
produced.  The  plan  under  which  Greene 
and  Gaynor  carried  on  these  great  affairs, 
as  shown  by  the  evidence,  was  to  apply 
monthly  payments  received  from  Carter,  as 
the  government's  disbursing  officer,  to  the 
payment  of  the  monthly  expenses  and  ad- 
vances which  might  have  been  made  by  one 
or  the  other  of  the  contractors,  and  then 
divide  the  balance  into  three  parts,  one  part 
being  at  once  handed  over  to  Greene,  another 
to  Gaynor,  and  the  third  to  some  third  per- 
son, who  both  courts  found  upon  the  evi- 
dence to  have  been  one  Robert  F.  Westcott, 
the  father-in-law  of  the  defendant  Oberlin 
M.  Carter,  or  to  accounts  kept  in  his  name, 
and  that  this  third  was  ultimately  turned 
over  to  Carter  himself. 

Without  any  distinct  finding  as  to  the 
method  by  which  the  government  had  been 
defrauded,  or  as  to  the  extent  of  actual  loss 
sustained,  both  courts  concurred  in  the  con- 
clusion that  the  government  had  been  de- 
frauded, and  had  suffered  great  loss.  With- 
out any  distinct  finding  as  to  whether  one 
third  of  the  profits  realized  had  been  paid 
over  to  Robert  F.  Westcott,  as  a  secret  part- 
ner with  Greene  and  Gaynor,  or  to  him  as  the 
•representative  of  Captain  Carter,  yet  [801 
both  courts  concurred  in  holding  that,  if 
Westcott  was  interested  as  a  partner  in  the 
contracts.  Carter,  under  all  of  the  facts, 
was  chargeable  with  knowledge  of  such  part- 
nership relation,  and  that  if,  with  such 
knowledge,  he  accepted  from  Westcott  the 
share  of  profit  so  received,  he  was  account- 
able to  the  government  for  all  such  illicit 
gratuities  or  gains.  In  view  of  this  concur- 
rence of  opinion  upon  these  material  facts 
the  burden  rests  heavily  upon  the  appellant 
Oberlin  M.  Carter  to  satisfy  this  court  that 
their  conclusions  are  plainly  erroneous,  or 
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that,  conceding  the  facts  to  be  as  found, 
the  decree  holding  him  accountable  is  erro- 
neous as  matter  of  law.  The  Carib  Prince 
(Wuppermann  v.  The  Carib  Prince)  170 
U.  S.  655,  058,  42  L.  ed.  1181,  1185,  18  Sup. 
Ct  Rep.  753;  Brainard  v.  Buck,  184  U.  S. 
99,  46  L.  ed.  449,  22  Sup.  Ct.  Rep.  458. 

But  counsel  have  urged  with  great  force 
and  much  confidence  that  the  conclusion  of 
both  of  the  courts  below  rests  upon  no  se- 
cure foundation,  and  that  there  has  been  a 
great  miscarriage  of  justice  in  finding  that 
Captain  Carter  was  ever  in  any  way  inter- 
ested in  these  contracts,  or  that  he  ever, 
directly  or  indirectly,  consciously  shared 
in  any  profits  arising  therefrom.  This  pro- 
test docs  not,  as  we  understand  it,  involve 
any  serious  denial  of  the  fact  that  nearly 
two  millions  of  dollars  were  realized  as  prof- 
it upon  contracts  drawn  by,  let  out,  and 
supervised  by  Captain  Carter,  at  a  net  cost 
to  the  contractors  of  less  than  one  million 
dollars;  nor  does  it  involve  any  serious  de- 
nial that  approximately  one  third  of  this 
abnormal  profit  was  paid  over  to  some  third 
person  not  publicly  known  to  have  had  any 
connection  with  the  contracts  or  the  con- 
tractors. If,  however,  we  are  in  error  in 
assuming  such  a  limitation  upon  the  con- 
tention of  counsel,  there  is  no  reasonable 
ground,  upon  this  record,  for  doubting  the 
correctness  of  the  conclusion  reached  by  the 
courts  below  as  to  either  of  these  matters. 
It  may  be  conceded  that  no  witness  proves 
an  express  agreement  between  the  contract- 
ore  and  Carter  that  he  should  serve  them 
in  the  letting  or  execution  of  these  contracts. 
So  far  as  the  principals  have  spoken,  they 
have  denied  any  such  agreement. 

But  it  is  said  that  none  of  the  specific 
302]  averments  of  the  bill  *as  to  the  meth- 
ods by  which  the  government  had  been  de- 
frauded were  sustained  by  either  the  circuit 
court  or  the  circuit  court  of  appeals. 
Thus  it  was  averred  that  Carter  had 
shortened  the  time  required  by  regula- 
tions for  advertising  for  bids,  that  he 
had  made  it  difficult  for  some  intend- 
ing bidders  to  secure  the  plans  and 
specifications,  that  he  had  deterred  others 
by  unduly  magnifying  the  risks  of  the  work, 
that  the  specifications  were  so  drawn  as  to 
leave  to  the  government  the  option  of  two 
or  more  materials  of  different  value,  or 
two  or  more  methods  of  doing  parts  of  the 
work,  or  the  right  to  substitute  one  ma- 
terial for  another.  It  was  also  averred 
that  Greene  and  Gaynor  were  in  advance 
advised  as  to  how  such  options  would  be 
exercised,  but  that  other  proposing  bidders 
were  not,  and  that  by  this  and  other  arti- 
fices Greene  and  Gaynor  were  enabled  to  se- 
cure  contracts  at  unreasonable  prices.  It 
If  then  averred  that  Carter  had  coUusively 
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and  fraudulently  increased  unduly  the  quan- 
tity of  some  materials  required  and  dimin- 
ished that  of  other  kinds;  that  he  had  exer- 
^  cised  options  reserved  in  such  a  way  as  to 
greatly  increase  the  cost  of  the  work  and 
the  profit  of  the  contractors;  that  he  had 
permitted  changes  in  materials  and  methods 
of  using  the  materials  and  of  doing  the 
work  in  such  manner  as  to  be  of  disadvan- 
tage to  the  United  States  and  of  advantage 
to  the  contractors;  and  that  he  had  permit- 
ted the  use  of  cheap  and  inferior  materials 
and  had  accepted  bad  and  inferior  work. 

Aside  from  the  elusiveness  of  a  fraud  well 
concocted  and  unsuspected  while  going  on, 
there  was  in  the  way  of  the  government  in 
this  case  the  fact  that,  in  respect  to  almost 
everything  which  had  served  to  add  to  the 
cost  of  the  work  and  to  the  prolit  of  the 
contractors.  Carter  had  confessedly  a  wide 
discretion.  That  he  might  be  controlled 
in  the  exercise  of  this  by  his  superior  offi- 
cers or  by  the  War  Department  when  im- 
portant changes,  modifications,  or  substitu- 
tions were  made,  is  true.  But,  in  actual 
practice,  this  War  Department  approval  was 
largely  official  and  formal  when  the  engineer 
in  charge  was  regarded  as  capable  and 
honest  and  his  recommendation  *with-  [303 
in  the  limit  of  the  appropriation  or 
of  the  contract  as  made.  It  was  the 
fact  that  such  an  officer  in  control  of 
such  work  had  a  wide  discretion  which 
at  once  made  his  fidelity  of  the  ut- 
most importance  to  the  government,  and 
his  co-operation  and  collusion  of  such  large 
value  to  the  contractors.  This  discretion 
was  the  stumbling  block  in  the  way  of 
the  circuit  court.  It  was  not  easy  to  show 
in  some  instances  that  the  work  had  suffered 
by  the  substitution  of  one  material  for  an- 
other, or  by  the  increase  of  one  kind  of  mat 
in  mattress  work  for  another,  or  by  one 
method  of  measuring  or  paying  for  mattresa 
work  rather  than  by  another.  When  con- 
tracts and  specifications  were  elastic  enough, 
as  seems  to  have  been  the  case  with  the 
Greene  and  Gaynor  contracts,  to  justify 
varying  interpretations,  or  full  of  options 
as  to  materials  or  methods,  as  was  the  fact 
here,  nothing  short  of  conduct  or  action 
plainly  indefensible  as  an  exercise  of  honest 
judgment  would  justify  an  inference  of  cor- 
ruption. When  to  this  situation  there  was 
added  the  fact  that,  as  a  whole,  the  harbor 
improvement  had  been  intelligently  and 
scientifically  carried  out  and  was  appar- 
ently an  engineering  success,  and  that  this 
resiUt  had  been  reached  within  the  limit  of 
the  Congressional  appropriation,  it  was  not 
surprising  that  upon  this  line  of  evidence, 
considered  apart  from  all  other  things,  the 
circuit  judge  found  himself  unable  to  predi- 
cate fraud  and  corruption  upon  the  conduct 
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of  Carter  in  these  details  which  the  bill 
pointed  out  as  the  methods  by  which  he 
had  enabled  a  great  fraud  upon  the  gov- 
ernment to  be  carried  out,  and  by  which 
his  corrupt  collusion  was  to  be  established. 

The  circuit  court,  upon  this  aspect  of  the 
evidence,  said: 

"The  evidence  leaves  the  court  with  the 
impression  that  there  was  carelessness  in 
the  manner  in  which  some  of  the  work  was 
done,  indeed,  carelessness  for  which  Carter 
was  justly  entitled  to  be  criticized;  but  con- 
sidering the  material  results,  the  magnitude 
of  the  work,  and  assuming  the  absence  of 
any  mercenary  or  other  ulterior  motive  on 
Carter's  part,  except  such  as  might  be  justly 
304]  deduced  from  the  facta  so  far  *con- 
sidered,  I  am  of  the  opinion,  as  was  Sena- 
tor Edmunds  in  the  court-martial  case,  that 
Carter's  course  in  the  premises  was  not 
necessarily  an  abuse  of  the  discretion  vest- 
ed in  him,  nor  seriously  inconsistent  with 
liis  claim  that  he  discharged  his  duty  to  the 
government,  and  that,  limited  as  above 
stated,  under  the  rule  of  evidence  obtaining 
in  such  case,  the  government  has  failed  to 
maintain  its  case." 

Excluding,  as  the  circuit  court  did,  all 
consideration  of  the  extraordinary  profit 
which  the  contractors  had  in  some  way  real- 
ized upon  these  contracts,  and  that,  through 
indirect  ways,  approximately  $500,000  of 
this  profit  had  come  at  last  to  the  posses- 
sion of  Carter,  it  is  not  surprising  that  that 
court  did  not  find  evidence  of  such  gross 
abuse  of  discretion  as  to  justify  a  finding 
that  he  had  conspired  with  Greene  and  Gay- 
nor  to  defraud  the  government. 

But  the  case  of  the  United  States  against 
the  defendants  is  not  to  be  determined  by 
the  consideration  of  the  sufficiency  of  any 
one  fact  or  group  of  facts,  but  by  a  judg- 
ment based  upon  the  evidence  as  a  whole. 
The  learned  circuit  judge  very  nearly  fell 
into  error  by  such  a  partial  view  of  the 
case.  From  ultimate  error  he  was  saved 
by  the  subsequent  consideration  of  the  prin- 
cipal, and  really  determinative,  factors  in 
the  case;  namely,  the  abnormal  profit  which 
the  contractors  had  in  some  way  been  able 
to  realize,  and  the  evidence  tracing  one 
third  of  that  profit  into  Carter's  hands,  with 
no  credible  reason  for  such  result.  The  cir- 
cuit court  of  appeals  took  a  somewhat 
wider  view  of  the  matter.  Thus  that  court 
said: 

"We  concur,  therefore,  in  the  view  ex- 
pressed in  the  opinion  filed  by  the  trial 
judge,  that  the  charge  of  conspiracy  be- 
tween Captain  Carter  and  the  contractors 
to  defraud  the  United  States,  under  the  con- 
tracts referred  to,  is:  (a)  neither  estab- 
lished by  direct  evidence,  (b)  nor  can  such 
charge  be  upheld  under  the  testimony  alone 
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.  of  methods  adopted  in  making  specifications, 
advertising  for  bids,  treatment  of  proposed 
bidders,  or  letting  contracts,  (c)  nor  under 
one  or  *the  other  several  branches  of  [305 
testimony  reviewed  in  the  opinion,  considered 
independently  of  the  entire  chain  of  cir- 
cumstances. But  these  conclusions  are  not 
the  tests  of  sufficiency  of  the  entire  chain 
of  circumstantial  evidence  to  sustain  that 
charge.  While  the  fact  is  established,  as 
there  stated,  'that  a  great  wrong  was  prac- 
tised in  this  raid  upon  the  government,'  we 
are  not  satisfied  that  the  right  of  the  Unit- 
ed States  'to  a  decree  awarding  to  it'  all 
property  in  question  'arising  from  funds 
nmde  up  of  profits  realized  by  the  contract- 
ors' therein  may  rightly  rest,  as  there 
stated,  upon  the  proposition  that  Carter 
must,  'as  a  conclusion  of  law,  be  held  charge-* 
able  with  knowledge  of  what  was  being 
done  in  the  premises.' 

"Under  the  settled  facts  above  recited, 
however,  linked  with  cumulative  evidence, 
tending  to  prove  actual  knowledge  on  the 
part  of  Captain  Carter  of  the  excessive  prof- 
it in  the  mattress  work  and  of  divisions 
thereof  with  Westcott  in  New  York,  and 
complicity  in  the  fraudulent  transactions, 
of  which  (at  one  time  or  another)  he  ac- 
quired approximately  one  third  of  the  net 
proceeds,  we  are  constrained  to  the  belief 
that  the  evidence  is  decisive,  not  only  of 
fraud  perpetrated  by  the  contractors,  but 
of  concurrence  and  participation  therein  by 
Captain  Carter."  [96  C.  C.  A.  598,  172 
Fed.   12.] 

If  it  be  once  assumed  that  the  defendant 
Carter  did  secretly  receive  from  Greene  and 
Gaynor  a  proportion  of  the  profits  gained 
by  them  in  the  execution  of  the  contracts 
in  question,  the  right  of  the  United  States 
in  equity  to  a  decree  against  him  for  the 
share  so  received  is  made  out.  It  is  imma- 
terial if  that  appears  whether  the  complain- 
ant was  able  to  show  any  specific  abuse  of 
discretion,  or  whether  it  was  able  to  show 
that  it  had  suffered  any  actual  loss  by  fraud 
or  otherwise.  It  is  not  enough  for  one  oc- 
cupying a  confidential  relation  to  another, 
who  is  shown  to  have  secretly  received  a 
benefit  from  the  opposite  party,  to  say,  "You 
cannot  show  any  fraud,  or  you  cannot  show 
that  you  have  sustained  any  loss  by  my 
conduct."  Such  an  agent  has  the  power  to 
conceal  *hi8  fraud  and  hide  the  [306 
injury  done  his  principal.  It  would  bo 
a  dangerous  precedent  to  lay  down  as 
law  that  unless  some  affirmative  fraud 
or  loss  can  be  shown,  the  agent  may 
hold  on  to  any  secret  benefit  he  may  be 
able  to  make  out  of  his  agency.  The 
larger  interests  of  public  justice  will  not 
tolerate,  under  any  circumstances,  that  a 
public  official  shall  retain  any  profit  or  ad- 
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Tantage  which  he  may  realize  through  the 
acquirement  of  an  interest  in  conflict  with 
his  fidelity  as  an  agent  If  he  takes  any 
gift,  gratuity,  or  benefit  in  violation  of  his 
duty,  or  acquires  any  interest  adverse  to 
his  principal,  without  a  full  disclosure,  it 
is  a  betrayal  of  his  trust  and  a  breach  of 
confidence,  and  he  must  account  to  his  prin- 
cipal for  all  he  has  received. 

The  doctrine  is  well  established  and  has 
been  applied  in  many  relations  of  agency 
or  trust.  The  disability  results  not  from 
the  subject-matter,  but  from  the  fiduciary 
character  of  the  one  against  whom  it  is 
applied.  It  is  founded  on  reason  and  the 
nature  of  the  relation,  and  is  of  paramount 
importance.  "It  is  of  no  moment,"  said  Lord 
Thurlow,  in  The  York  Bldgs.  Co.  v.  Mac- 
kenzie, 3  Paton,  378,  "what  the  particular 
name  or  description,  whether  of  character  or 
office,  situation  or  position,  is,  on  which 
the  disability  attaches."  Thus,  in  Aberdeen 
B.  Ck).  V.  Blaikie  Bros.  1  Macq.  H.  L.  Cas. 
461,  472,  it  was  applied  to  a  contract  of  a 
director  dealing  in  behalf  of  his  company. 
Lord  Chancellor  Cran worth,  in  respect  to 
the  general  rule,  said: 

"And  it  is  a  rule  of  universal  application, 
that  no  one  having  such  duties  to  discharge 
shall  be  allowed  to  enter  into  engagements 
in  which  he  has,  or  can  have,  a  personal 
interest  confiicting,  or  which  possibly  may 
conflict,  with  the  interests  of  those  whom 
he  is  bound  to  protect. 

"So  strictly  is  this  principle  adhered  to, 
that  no  question  is  allowed  to  be  raised  as 
to  the  fairness  or  unfairness  of  a  contract 
so  entered  into. 

"It  obviously  is,  or  may  be,  impossible  to 
307]  demonstrate  'how  far  in  any  particu- 
lar case  the  terms  of  such  a  contract  have 
been  the  best  for  the  interest  of  the  cestui 
que  trust,  which  it  was  possible  to  obtain. 

"It  may  sometimes  happen  that  the  terms 
on  which  a  trustee  has  dealt  or  attempted 
to  deal  with  the  estate  or  interests  of  those 
for  whom  he  is  a  trustee  have  been  as  good 
as  could  have  been  obtained  from  any  other 
person, — they  may  even  at  the  time  have 
been  better. 

"But  still  so  inflexible  is  the.  rule  that  no 
Inquiry  on  that  subject  is  permitted.  The 
English  authorities  on  this  head  are  numer- 
ous and  uniform. 

"The  principle  was  acted  on  by  Lord  King 
in  Keech  v.  Sandford  (a),  and  by  Lord 
Hardwicke  in  Whelpdale  v.  Cookson  (b),  and 
the  whole  subject  was  considered  by  Lord 
Eldon  on  a  great  variety  of  occasions.  It 
is  sufficient  to  refer  to  what  fell  from  that 
very  learned  and  able  judge  in  Ex  parte 
James,  8  Ves.  Jr.  337. 

(a)  Cas.  t.  King,  p.  61. 

(b)  1  Ves.  Sr.  8. 
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"It  is  true  that  the  questions  have  general- 
ly arisen  on  agreements  for  purchases  or 
leases  of  land,  and  not,  as  here,  on  a  con- 
tract of  a  mercantile  character.  But  this 
can  make  no  difference  in  principle.  The 
inability  to  contract  depends  not  on  the  Sub- 
ject-matter of  the  agreement,  but  on  the 
fiduciary  character  of  the  contracting  par- 
ty; and  I  cannot  entertain  a  doubt  of  its 
being  applicable  to  the  case  of  a  party  who 
is  acting  as  manager  of  a  mercantile  or  trad- 
ing business  for  the  benefit  of  others,  no 
less  than  to  that  of  an  agent  or  trustee  em- 
ployed in  selling  or  letting  land." 

In  Findlay  v.  Pertz,  29  L.ILA.  188,  192, 
13  C.  C.  A.  659,  567,  31  U.  S.  App.  340, 
357,  66  Fed.  427,  435,  it  was  applied  to  a 
contract  where  it  was  shown  that  a  munici- 
pal official,  buying  for  the  municipality, 
had  received  a  commission  from  the  seller. 
In  that  case  the  circuit  court  of  appeals 
said: 

'•His  duty  was  to  give  to  the  public  serv- 
ice the  full  benefit  of  a  disinterested  judg- 
ment and  the  utmost  fidelity.  Any  agree- 
ment or  understanding  by  which  his  judg- 
ment or  duty  conflicted  with  his  private  in- 
terest was  corrupting  in  its  *  tendency.  [308 
We  know  of  no  more  pernicious  influence 
than  that  brought  about  through  a  system 
of  commissions  paid  to  public  agents  en- 
gaged in  buying  public  supplies.  Such  ar- 
rangements are  a  fruitful  source  of  public 
extravagance  and  speculation.  The  conflict 
created  between  duty  and  interest  is  utter- 
ly vicious,  unspeakably  pernicious,  and  an 
unmixed  evil.  Justice,  morality,  and  public 
policy  unite  in  condemning  such  contracts, 
and  no  court  will  tolerate  any  suit  for  their 
enforcement." 

In  Leake  on  Contracts,  409,  it  is  said: 

"Any  profit  made  by  an  agent  in  the 
execution  of  his  agency  must  be  accounted 
for  to  the  principal,  who  may  claim  it  as  a 
debt  for  money  received  to  his  use.  A  gra- 
tuity given  to  an  agent  for  the  purpose  of 
influencing  the  execution  of  his  agency  vi- 
tiates a  contract  subsequently  made  by  him, 
as  being  presumptively  made  under  that  in- 
fluence, and  a  gratuity  to  an  agent  after 
the  execution  of  the  agency  must  be  account- 
ed for  to  his  principal." 

See  also  Periy  on  Trusts,  $  430,  and  Par- 
sons on  Contracts,  6th  ed.  §  89. 

The  principle  is  most  often  applied  in 
cases  where  one  holding  the  relation  of  a 
trustee  buys  the  trust  property,  though  at 
public  sale.  Examples  are  numerous.  Mich- 
oud  V.  Girod,  4  How.  603,  555,  11  L.  ed. 
1076,  1099,  is  a  leading  case  decided  by  this 
court  Referring  to  the  general  rule,  which 
forbids  one  to  buy   in  an  estate,  directly 
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or  indirectly,  when  he  is  acting  for  the  sell- 
er, this  court  said: 

''The  general  rule  stands  upon  our  great 
moral  obligation  to  refrain  from  placing 
ourselves  in  relations  which  ordinarily  ex- 
cite a  conflict  between  self-interest  and  in- 
tegrity. It  restrains  all  agents,  public  and 
private;  but  the  value  of  th^  prohibition  is 
most  felt,  and  its  application  is  more  fre- 
quent, in  the  private  relations  in  which  the 
vendor  and  purchaser  may  stand  towards 
each  other.  The  disability  to  purchase  is  a 
consequence  of  that  relation  between  them 
which  imposes  on  the  one  a  duty  to 
protect  the  interest  of  the  other,  from 
309]  the  'faithful  discharge  of  which  duty 
his  own  personal  interest  may  withdraw 
him.  In  this  conflict  of  interest,  the  law 
wisely  interposes.  It  acts  not  on  the 
possibility  that,  in  some  cases,  the  sense 
of  that  duty  may  prevail  over  the  mo- 
tives of  self-interest,  but  it  provides 
against  the  probability  in  many  cases, 
and  the  danger  in  all  cases,  that  the 
dictates  of  self-interest  will  exercise  a  pre- 
dominant influence,  and  supersede  that  of 
duty.  It  therefore  prohibits  a  party  from 
purchasing  on  his  own  account  that  which 
his  duty  or  trust  requires  him  to  sell  on 
account  of  another,  and  from  purchasing  on 
account  of  another  that  which  he  sells  on 
his  own  account.  In  efTect,  he  is  not  al- 
lowed to  unite  the  two  opposite  characters 
of  buyer  and  seller,  because  his  interests, 
when  he  is  the  seller  or  buyer  on  his  own 
account,  are  directly  conflicting  with  those 
of  the  person  on  whose  account  he  buys  or 
sells." 

In  Robertson  v.  Chapman,  152  U.  S.  673, 
681,  38  L.  ed.  592,  595,  14  Sup.  Ct.  Rep. 
741,  744,  this  court,  in  dealing  with  the 
matter  of  a  sale  by  an  agent  to  himself, 
effected  under  cover  of  another,  said: 

''If  an  agent  to  sell  effects  a  sale  to 
himself,  under  the  cover  of  the  name  of 
another  person,  he  becomes,  in  respect  to 
the  property,  a  trustee  for  the  principal; 
and,  at  the  election  of  the  latter,  seasonably 
made,  will  be  compelled  to  surrender  it,  or, 
if  he  has  disposed  of  it  to  a  bona  fide  pur- 
chaser, to  account  not  only  for  its  real  value, 
but  for  any  profit  realized  by  him  on  such 
resale.  And  this  will  be  done  upon  the  de- 
mand of  the  principal,  although  it  may  not 
appear  that  the  property,  at  the  time  the 
agent  fraudulently  acquired  it,  was  worth 
more  than  he  paid  for  it.  The  law  will  not, 
in  such  case,  impose  upon  the  principal  the 
burden  of  proving  that  he  was,  in  fact,  in- 
jured, and  will  only  inquire  whether  the 
agent  has  been  unfaithful  in  the  discharge 
of  his  duty.  While  his  agency  continues, 
he  must  act  in  the  matter  of  such  agency 
solely  with  reference  to  the  interests  of  his 
54  li.  ed. 


principal.  The  law  will  not  permit  him, 
without  the  knowledge  or  assent  of  his  prin* 
cipal,  to  occupy  a  position  in  which  he  will 
be  tempted  not  to  do  the  best  he  may  for 
the  principal." 

'Reading  the  evidence  in  relation  to  [310 
Captain  Carter's  conduct  in  drafting  the 
specifications,  advertising,  acceptance  of  bids, 
and  more  particularly  his  almost  invariable 
exercise  of  options  and  other  discretionary 
powers  in  the  subsequent  execution  of  the 
contracts  let  to  Greene  and  Ga^nior,  in  the 
light  of  the  abnormal  profit  realized  by 
them,  of  which,  approximately,  $500,000  ul- 
timately found  its  way  into  his  possession, 
we  can  but  entertain  a  strong  conviction 
that  his  relations  with  them  from  the  be- 
ginning were  inconsistent  with  his  fidelity 
to  the  United  States,  and  that  he  must  ac- 
count  to  his  principal  for  every  dollar  of 
gain  or  profit  or  advantage  which  has  been 
derived  by  him  from  these  contracts. 

The  defense  against  such  a  conclusion 
rests  upon  three  propositions: 

1.  That  the  aflirmative  evidence  that  he 
abused  his  discretion  and  secretly  and  cor- 
ruptly favored  Greene  and  Gaynor  is  not 
suflicient. 

We  shall  not  consider  this  proposition 
apart  from  the  other  two,  for  it  is  not  ma- 
terial whetlier  the  evidence  referred  to,  con- 
sidered out  of  relation  to  the  other  parts  of 
the  case,  would  or  would  not  make  out  a 
case  of  fraud. 

2.  That,  in  view  of  the  great  risk  attend- 
ant upon  such  works,  the  profit  claimed  to 
have  resulted  was  not  so  abnormal  as  to 
justify  an  inference  of  fraud,  and  that  it 
was  in  part  due  to  cheap  labor,  bordering 
upon  peonage. 

Neither  should  this  contention  be  con- 
sidered apart  from  the  chain  of  evidence 
which  leads  to  but  one  inevitable  result; 
namely,  that  this  great  profit  was  not  legiti- 
mate. Looked  at,  apart  from  ever^'thing 
else,  a  profit  of  $1,815,041.62  upon  a  job 
which  cost  the  contractor  but  $751,551.80 
arouses  deep  suspicion,  and  demands  a  clear 
explanation.  That  explanation  does  not  ap- 
pear in  the  facts  of  this  record. 

3.  It  is  urged  that  Captain  Carter's  great- 
ly increased  personal  expenditures  during 
the  progress  of  this  work,  and  his  acquisi- 
tion of  some  four  hundred  thousand  dollars^ 
worth  of  *bonds,  stock,  and  other  [311 
property,  much  of  which  has  been  im- 
pounded in  this  case  as  property  into 
which  his  illicit  gains  and  gratuities 
have  been  traced,  arose  from  the  gen- 
erous bounty  of  Robert  F.  Westcott,  and 
that  Carter  was  ignorant  of  any  in- 
terest Westcott  had  in  the  Greene  and  Gay* 
nor  contracts,  and  of  the  fact,  if  it  be  a  fact, 
that   Westcott*s   gratuities  came   from   his 
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participation    in    the    distribution    of    the 
profit  on  the  Greene  and  Gaynor  contracts. 

This  last  proposition  presents  the  very 
crux  of  the  case.  What  was  Westcott's  re- 
lation to  the  Greene  and  Gaynor  contracts? 
It  has  been  suggested,  rather  than  urged, 
that  he  was,  secretly,  a  partner  in  these  en- 
terprises. There  is  no  evidence  that  he  was, 
other  than  the  fact  that  very  many  profit 
dividends  are  traced  to  bank  accounts  stand- 
ing in  his  name.  But,  if  he  was,  and  Carter 
bargained  with  him  for  a  share  in  the  profit, 
knowing  his  relation,  the  legal  consequence 
is  the  same  as  if  he  had  received  the  same 
interest  from  Greene  or  Gaynor.  But  the 
apparent  participation  of  Mr.  Westcott  in 
the  profit  arising  from  the  Greene  and  Gay- 
nor contracts  is  not  inconsistent  with  a 
mere  agency  for  Carter,  and  such  an  agent 
we  think  he  was.  That  Carter  could  not 
openly  receive  any  gains  or  gratuities  from 
Greene  and  Gaynor  is  obvious.  Some  go-be- 
tween was  essential.  The  requisite  condi- 
tions for  such  a  screen  would  suggest  Mr. 
Westcott.  He  was  an  aged,  retired  business 
man  of  some  fortune,  residing  in  New  York. 
Captain  Carter,  in  October,  1890,  married 
one  of  his  daughters.  Mrs.  Carter  died  in 
December,  1892,  leaving  no  issue.  During 
the  marriage,  Mr.  Westcott  made  Mrs.  Car- 
ter a  small  monthly  allowance.  His  regard 
and  esteem  for  Captain  Carter  during  the 
time  of  and  subsequent  to  this  marriage 
was,  on  the  evidence,  very  pronounced,  and 
this  relation  affords  the  basis  for  the  claim 
that  Captain  Carter's  greatly  increased  per- 
sonal expenditures  during  the  progress  of 
the  Greene  and  Gaynor  contracts  was  due 
to  Mr.  Wcstcott's  generous  and  unceasing 
gratuities.  It  is  shown  that  Captain  Car- 
ter's income  was  substantially  limited  to 
his  pay  as  captain,  and  that  his  personal 
812]  ^expenditures  did  not  exceed  three 
or  four  thousand  dollars  per  annum 
down  to  1892.  From  then  on  his  ex- 
penditures steadily  increased,  until  they 
reached  and  passed  $20,000  per  annum. 
Now  it  cannot  escape  observation  that 
this  great  change  in  his  manner  of  liv- 
ing began  with  the  Greene  and  Gay- 
nor contracts,  and  became  more  and  more 
marked  through  the  progress  of  the  work 
under  his  supervision.  It  does  not  fol- 
low, of  course,  that  the  means  for  such 
widening  expenditures  came  from  these  con- 
tracts, but  the  circumstance  is  suspicious 
and  calls  for  satisfactory  explanation. 

Among  other  details  averred  in  the  bill  of 
complaint  is,  that,  beginning  in  1892  and 
continuing  down  to  1896,  Captain  Carter 
was  continuously  engaged  in  making  invest- 
ments in  loans,  real  estate,  bonds,  and 
stocks,  and  that  the  amount  so  invested  ag- 
gregated more  than  $400,000.  Many  of 
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these  investments  turned  out  to  be  in  the 
identical  securities,  which,  after  much  diffi- 
culty, were  impounded  under  the  process  in 
this  case,  and  are  now  in  the  hands  of  the 
receiver. 

That  the  increase  from  these  investments 
was  collected  by  him,  ostensibly  for  Mr. 
Westcott,  is  not  questioned.  That  he  ap- 
plied it  to  his  own  personal  use  is  shown 
by  a  comparison  of  the  bank  accounts  stand- 
ing in  his  name  and  those  in  the  name  of 
Westcott,  as  well  as  by  the  inference  to  be 
drawn  from  the  remarkable  correspondence 
between  the  increasing  volume  of  this  in- 
come and  his  own  personal  expenditures. 
Now  Carter  does  not  deny  that  he  did  make 
large  investments  during  18U2,  and  the  years 
following,  nor  that  the  properties  and  other 
securities  impounded  in  this  case  are  in 
large  part  the  result  of  such  investments. 
What  he  does  claim  is  that,  in  making  such 
investments,  he  was  acting  for  Westcott 
under  powers  of  attorney  which  cover  most 
of  the  time,  and  under  oral  authority  dur- 
ing the  rest.  His  use  of  the  income  from 
such  investments  or  of  means  approximating 
such  income,  he  says,  was  due  to  the  gen- 
erous bounty  of  Mr.  Westcott.  His  title  and 
right  to  the  property  in  which  he  made  such 
investments  'for  Mr.  W^estcott  he  dis-  [SIS 
tinctly  sets  up  in  his  sworn  answer  as  rest- 
ing alone  upon  donations  made  to  him  in 
October,  1897,  and  he  sets  out  as  evidence  of 
title  two  receipts.  In  that  he  says  that 
he  "never  had  any  interest,  direct  or  in- 
direct, in  the  securities  described  in  the 
receipts  of  October  11  and  29,  1897,  i/ii/t7 
the  same  were  respectively  given  to  this 
defendant  as  a  pure  and  original  donation 
by  said  Westcott  at  the  time  of  said  re- 
spective receipt  in  October,  1897." 

The  first  of  these  receipts  reads  thus :  "Re- 
ceived New  York,  October  11,  1897,  from 
R.  F.  Westcott,  the  following  bonds,  sixty- 
three  in  all.**  Then  follow  the  numbtTS  and 
description  of  bonds.  Signed  "0.  M.  Car- 
ter." The  other  reads  thus:  "Received 
New  York,  October  29,  1897,  from  R,  F. 
Westcott,  the  following  instruments."  Then 
follows  a  long  list  of  notco,  mortgages, 
stocks,  and  bonds.  Signed  "O.  M.  Carter." 
The  securities  described  in  these  receipts 
are  undoubtedly  the  same  securities  bought 
by  him  from  time  to  time,  ostensibly  for 
Mr.  Westcott.  These  purchases  and  invest- 
ments show  a  remarkable  correspondence  in 
date  and  amounts  with  the  dividend  distri- 
butions of  Greene  and  Gaynor  profits,  and 
undoubtedly  represent  the  one  third  of  such 
profit  nominally  paid  to  the  account  or  cred- 
it of  Westcott.  During  the  years  covering 
these  distributions,  Captain  Carter,  accord- 
ing to  his  own  account  of  matters,  stood  for 
and  represented  Mr.  Westcott,  sometimes  by 

S17  V.  8. 


1909. 


United  States  y.  Cabteb. 


313-310 


oral  direction  and  sometimes  by  power  of 
attorney.  Certain  it  is  that  there  was  a 
blending  of  the  business  affairs  of  these  two 
men  rarely  ever  seen.  Under  Carter's  powers 
of  attorney  he  checked  upon  Westcott's  bank 
account  as  his  own.  He  had  free  access  to 
his  safe  deposit  box,  where  these  securities 
were  kept,  and  collected  interest  and  divi- 
dends as  they  accrued.  Certain  investments 
of  large  amounts  were  shown  to  have  been 
made  by  him  which  did  not  appear  in  West- 
«ott'8  bank  account.  This  was  explained  by 
Carter,  who^  in  substance,  said  that  Mr. 
Westcott  had,  on  going  off  to  Europe,  left 
a  large  amount  of  currency  in  his  safe  de- 
posit box,  and  that  he  invested  this  money 
314]  for  Westcott.  Not  less  than  *$100,000 
of  money  appears  to  have  come  from  that 
source,  and  yet  Carter  says  that  he  cannot 
say  how  much  Mr.  Westcott  left  there,  nor 
how  much  remained  when  he  returned,  and 
that  altliough  he  and  Mr.  Westcott  had  oc- 
casional settlements,  they  neither  gave  nor 
received  receipts  nor  rendered  accounts. 
There  is  no  positive,  competent  evidence  ex- 
plaining just  why  these  securities  were  in 
the  personal  custody  of  Mr.  Westcott  in  Oc- 
tober, 1807.  Captain  Carter  was  relieved 
at  Savannah  in  July,  1807,  by  Captain  Gil- 
lette, who  very  early  discovered  indications 
of  maladministration  by  his  predecessor.  By 
direction  of  General  Wilson  he  pressed  his 
investigations  and  caused  charges  to  be 
preferred.  In  August,  1897,  and  before  Gil- 
lette's discoveries  had  been  made  public, 
Captain  Carter  was  sent  to  England  as  mil- 
itary aitacM  with  the  American  embassy. 
Within  a  month  he  returned,  doubtless  due 
to  orders,  only  to  find  that  serious  charges, 
involving  his  career  and  his  honor,  had  been 
preferred,  and  that  his  management  of  the 
Savannah  district  improvements  was  about 
to  undergo  a  thorough  investigation.  There 
is  evidence,  as  we  have  before  stated,  strong- 
ly tending  to  show  that  he  had  himself  col- 
lected the  interest  and  dividends  upon  the 
shares  and  bonds  mentioned  in  these  re- 
ceipts up  to  the  time  he  went  abroad, — a 
fact  which  points  to  his  having  had  personal 
custody  of  these  securities  up  to  that  time. 
Though  there  is  no  competent  positive  evi- 
dence that  he  did  turn  these  securities  over 
to  Westcott,  or  caused  them  to  be  placed  in 
his  hands,  for  safekeeping,  before  his  trip 
abroad,  there  is  good  reason  for  believing  so. 
Frederick  P.  Solley,  another  son*in-law  of 
R.  F.  Westcott,  says  that  he  went  with  Mr. 
Westcott  to  his  safe  deposit  box  in  October, 
1897,  to  get  these  securities.  The  statement 
then  made  to  him  by  Westcott  as  to  why  he 
had  possession  of  these  instruments  was 
objected  to  as  not  competent,  being  declara- 
tions in  the  absence  of  Carter.  The  objec- 
tion was  sustained^  and  there  la  no  error 
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assigned.  Solley  says  "that  he  and  Westcott 
carried  them  to  the  office  of  Mr.  Stimson, 
Westcott's  lawyer;"  there  a  list  was  made 
out  and  the  witness  checked  them  *ov-  [315 
er.  He  did  not  see  them  delivered  to  Carter. 
But  Mr.  Stimson  did.  What  explanation  Mr. 
Westcott  made  to  him  of  the  transaction  be- 
fore Carter's  arrival  and  delivery  to  him 
has  been  excluded,  because  not  made  in  Car- 
ter's presence.  He,  however,  saw  the  trans- 
fer, and  saw  the  receipt  signed.  The  signifi- 
cance of  Stimson's  evidence  as  to  what  was 
said  in  the  presence  of  both  Westcott  and 
Carter  is  that  nothing  was  said  as  to  this 
being  a  gift,  and  that  no  acknowledgment 
was  made  so  indicating.  He  does  not  re- 
call anything  said  by  Westcott  in  the  pres- 
ence of  Carter.  He  does,  however,  say  that 
after  Carter  had  taken  the  securities,  allud- 
ing to  a  number  of  bonds  which  were  among 
the  securities,  he  said :  **  'Daddy,  I  want  you 
to  take  these,'  or  'Daddy,  I  want  to  give 
these  bonds  to  you.'  Something  substantial- 
ly to  that  effect,  and  that  Mr.  Westcott 
replied:  'No,'  either  verbally  or  with  some 
gesture  of  dissent.  Captain  Carter  put  the 
bonds  which  he  had  referred  to  back  with 
the  others  and  took  them  all."  A  proposal 
to  give  to  Westcott  a  part  of  the  very  se- 
curities which  Westcott  was  then  giving  to 
Carter  as  a  "pure  donation"  is  incompatible 
with  the  latter  contention;  it  accords  more 
with  the  attitude  of  one  who  was  receiving 
back  his  own  from  one  who  had  performed  a 
great  service  as  custodian  of  property  which 
the  owner  had  reason  for  concealing  from 
publicity. 

A  more  significant  fact  pointing  to  the 
same  conclusion  is  that  Robert  F.  Westcott 
did  not  come  forward  and  testify  in  favor 
of  his  son-in-law  before  the  board  of  inquiry, 
or  before  the  subsequent  court-martial.  The 
investigation  before  the  board  of  inquiry 
and  the  trial  before  the  court-martial  in- 
volved Carter's  execution  of  the  contracts 
in  question,  and  his  business  relations  with 
both  the  contractors  and  with  Westcott.  In 
both  investigations  Carter  claimed,  then  as 
now,  that  his  large  personal  expenditures 
were  met  by  gifts  to  his  wife  and,  after  her 
death,  to  himself  by  Mr.  Westcott,  and  that, 
in  the  purchase  of  large  amounts  of  secu- 
rities and  other  property,  he  had  only  acted 
for  Mr.  Westcott.  The  testimony  of  Mr. 
Westcott  was  vital  to  his  defense  upon  the 
merits.  The  board  of  ^inquiry  sat  jp  the  [316 
fall  of  1897,  and  the  court-martial  later. 
Westcott  was  living  during  both  proceed- 
ings; but  he  appeared  in  neither,  though 
urged  to  appear  by  General  Gillespie,  the 
president  of  the  board.  When  the  evidence 
was  taken  in  the  pending  case  he  was  dead, 
having  died  in  July,  1901.  If  it  be  conceded 
that  the  testimony  of  one  not  in  the  eerr- 
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ice  could  not  have  been  required  in  a  purely 
military  investigation,  it  was  within  West- 
cott's  power  to  have  voluntarily  testified  as 
many  other  witnesses  did.  After  Carter  had 
been  convicted,  there  occurred  in  the  city 
of  New  York  certain  removal  proceedings 
before  a  United  States  commissioner,  for 
the  purpose  of  removing  Greene  and  Gaynor 
from  New  York  to  Savannah  for  trial  upon 
indictments  there  pending  for  the  very  fraud 
here  under  consideration.  Carter  was  in- 
cluded in  tlie  same  indictments,  but  was  not 
a  ]>arty  to  the  removal  proceedings  men- 
tioned. In  that  case  Mr.  Westcott  was  ex- 
amined by  the  United  States.  His  evidence 
then  delivered  was  offered  by  the  United 
States  in  the  circuit  court  as  evidence  in 
this  case,  but  was  excluded  upon  objection, 
as  having  been  given  in  a  proceeding  to 
which  Carter  was  not  a  party,  and  without 
opportunity  for  cross-examination  by  him. 
The  objection  was  rightly  sustained.  The 
evidence  was,  however,  admitted  for  the 
purpose  of  fixing  notice  upon  the  defend- 
ants Lorenzo  D.  Carter  and  I.  Stanton  Car- 
ter of  the  character  of  the  title  of  their 
brother,  Oberlin  M.  Carter,  to  the  securities 
involved  in  this  suit.  The  evidence  was 
properly  admitted  solely  for  the  purpose  of 
showing  Westcott's  disclaimer  of  any  title 
to  or  interest  in  the  securities  which  he 
handed  over  to  Carter,  as  shown  by  his  re- 
ceipts mentioned  above.  We,  however,  ex- 
clude any  statement  made  by  him  as  against 
the  defendant  Oberlin  M.  Carter.  The  sig- 
nificant fact  remains  that  Robert  F.  West- 
cott, though  the  close  friend,  and,  indeed, 
the  affectionate  friend,  of  his  ex-son-in-law, 
Oberlin  M.  Carter,  did  not  voluntarily  ap- 
pear before  either  of  the  military  tribunals 
in  his  defense,  and,  figuratively,  stood  by 
and  saw  him  broken  in  rank  and  sent  in 
ignominy  to  serve  a  term  of  five  years  for 
817]  'having  betrayed  his  trust.  It  is  true 
that  Captain  Carter  says  that  he  did  all  he 
could  to  persuade  Mr.  Westcott  to  appear 
and  testify.  Nevertheless,  the  failure  of 
Captain  Carter  to  secure  his  evidence,  in 
view  of  their  relation,  justifies  a  presump- 
tion that  it  would  not  have  borne  out  the 
defense. 

The  conclusion  we  must  reach  is  that 
Robert  F.  Westcott  was  but  the  agent  and 
representative  of  Oberlin  M.  Carter  in  the 
receipt  of  a  share  in  the  profit  made  by 
Greene  and  Gaynor. 

For  whatever  gains,  profits,  or  gratuities 
he  is  shown  to  have  received,  he  must  ac- 
count. 

The  contention  that  any  recovery  must  be 
limited  to  property  or  securities  into  which 
such  illicit  gains  have  been  traced  is  not 
sound. 

The  facts  stated  by  the  bill  and  support- 
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ed  by  the  evidence  show  that  Carter  re- 
ceived from  Greene  and  Gaynor,  directly  or 
indirectly,  something  in  excess  of  $500,000 
as  his  share  in  the  Greene  and  Gaynor  con- 
tracts. Under  the  legal  principle  which  we 
have  heretofore  announced,  the  United 
States  may  require  Captain  Carter  to  ac- 
count for  all  he  has  received  by  way  of  gain^ 
gifts,  or  profits  out  of  the  Greene  and 
Gaynor  contracts,  irrespective  of  the  actual 
damage  it  has  sustained  or  its  ability  ta 
follow  such  gains  into  specific  property. 
Undoubtedly  it  may,  as  by  its  bill  it  sought 
to  do,  follow  the  fund  so  corruptly  received, 
and  assert  title  to  any  property  into  which 
such  illegal  gains  have  gone.  But  there 
was  a  prayer  for  ''other,  further,  and  gen- 
eral relief;"  and  under  that  it  was  entitled 
to  a  judgment,  as  for  money  had  and  re- 
ceived for  its  use,  for  anv  difference  between 
the  cost  of  the  specific  property  recovered 
and  the  gains  so  received  which  it  is  un- 
able to  trace.  The  decree  against  O.  M. 
Carter  was  for  a  much  less  sum  than  such 
difference. 

Neither  did  the  agreement  of  November 
6,  1001,  between  the  parties,  of  which  we 
shall  speak  later,  afford  any  defense  to  the 
judgments  against  I.  S.  and  L.  D.  Carter. 
Those  judgments  were  for  securities  traced 
to  their  possession,  which  *had  not  [31ft 
been  disposed  of  in  good  faith,  in  view  ol 
the  knowledge  they  had  of  tlie  character  of 
Captain  Carter's  title  and  the  le<]^al  right  ol 
the  United  States  to  pursue  his  illegal  gains 
into  the  property  in  their  hands.  There  i» 
no  error  in  the  decree  below  of  which  the 
cross  appellants  can  complain. 

There  remains  for  consideration  the  ap- 
peal by  the  United  States.  This  involves 
allowances  made  out  of  the  funds  in  court 
into  which  the  gains  of  Carter  had  been 
traced,  under  an  agreement  between  the 
United  States  and  the  defendants  O.  M. 
Carter  and  his  brothers.  Only  the  second, 
seventh,  eighth,  and  ninth  paragraphs  of  the 
agreement  need  be  set  out,  and  they  are 
set  out  in  the  margin.f 

t(2)  That  as  to  the  assets  claimed  by  the 
government  as  assets  into  which  it  charges 
the  fund  intrusted  to  Oberlin  M.  Carter,  as 
disbursing  officer,  was  diverted,  with  the 
proceeds,  income,  and  reinvestments  thereof, 
where  the  form  of  the  investments  have  been 
changed,  and  which  assets  have  or  may  be 
hereafter  traced  into  the  possession,  cus- 
tody, or  control  of  said  defendants,  and  have 
not  theretofore  been  bona  fide  disposed  of 
by  them,  and  therefore  beyond  their  control, 
shall  be  forthwith  by  the  said  defendants 
turned  over  to  the  receiver  appointed  in 
this  cause.  But  the  court  will  determine 
whether  the  one  Kentucky  Central  bond  and 
one  Michijran  Telephone  bond,  charged  in 
the  bill  to  be  reinvestments  of  said  alleged 
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319]  *The  United  States  assigns  as  error 
the  allowance  of  a  fee  of  $60,000  to  Mr.  H. 
G.  Stone  for  his  services  in  this  and  the  an- 
cillary suits,  of  which  a  balance  of  $42,500 
was  directed  to  be  paid  by  the  receiver  out 
of  the  fund  in  court.  Certain  other  pay- 
ments to  other  counsel  and  for  other  ex- 
penses are  also  objected  to.  The  ground 
of  objection  is  that  the  allowance  to  Mr. 
Stone  is  excessive,  and  that  neither  that  fee 
nor  any  of  the  other  items  should  have  been 
paid,  because  the  condition  upon  which  the 
United  States  agreed  to  the  use  of  the  fund 
had  not   been  complied  with. 

So  far  as  the  amount  of  the  allowance  is 
concerned,  we  do  not  feel  authorized  to  dis- 
turb it,  as  two  courts  in  succession 
320]  *have  concurred  in  the  amount  allowed 
as  reasonable.  The  consideration  for  the 
stipulation  was  abundantly  sufficient  to  jus- 
tify the  assent  of  the  United  States.  As  it 
turns  out,  the  bargain  may  appear  to  have 
been  too  generous,  for  the  right  of  the  Unit- 
ed States  to  the  entire  fund  which  had  been 
turned  over  to  Lorenzo  D.  and  I.  Stanton 
Carter,  as  things  now  appear,  was  clear. 
Whether  the  securities  which  were  the  sub- 
ject of  this  stipulation  could  have  been 
seized  and  subjected  was  not  so  clear  then, 
nor  was  the  character  of  the  claims  which 
might  be  asserted  by  L.  D.  and  I.  S.  Carter 
to  these  assets  then  fully  known.  Upon 
this  stipulation  they  agreed  to  turn  over  to 
the  receiver  the  assets  claimed  by  the  Unit- 


ed States  in  the  pending  bill,  which  had  not 
been  theretofore  "bona  fide  disposed  of  by 
them,  and  therefore  beyond  their  control" 
This  agreement  necessarily  left  open  for  ad- 
justment the  question  as  to  what  assets  re- 
ceived from  O.  M.  Carter  by  his  brothers, 
the  defendants  L.  0.  and  I.  S.  Carter,  hud 
been  theretofore  disposed  of  by  them  bona 
fide,  and  which  were  therefore  beyond  their 
control.  Immediately  thereafter  I.  S.  Car- 
ter delivered  to  the  receiver  assets  in  si)eoie 
aggregating  $71,060.  The  receiver's  receipt 
is  dated  November  11,  1901.  On  May  23, 
1900,  I.  S.  Carter  and  Ditson  P.  Carter  re- 
ceived from  one  J.  H.  Paul,  in  trust,  for  (). 
M.  Carter,  a  long  list  of  securities,  of  which 
a  part  went  into  the  possession  of  Ditson 
P.  Carter  and  the  rest  into  the  possession  of 
I.  S.  Carter.  The  securities  turned  over  on 
November  11,  1901,  by  I.  S.  Carter,  are  a 
part  of  those  covered  by  the  receipt  given 
to  J.  H.  Paul.  On  December  23,  1901,  :Mr. 
H.  G.  Stone,  counsel  for  the  Carters,  report- 
ed to  Mr.  Edward  I.  Johnson,  representing 
the  United  States,  that,  aside  from  the  se- 
curities theretofore  turned  over  by  I.  S.  Car- 
ter on  November  11,  1901,  there  remained  to 
be  accounted  for  assets  which  he  list«'-d, 
aggregating  $69,704.53.  Against  this  lie 
claimed  that  I.  S.  Carter  and  L.  D.  Carter 
had  disbursed  $119,127.42.  Tliis  left  the 
parties  very  wide  apart.  The  matter  was 
referred  to  Mr.  William  M.  Booth,  as  special 
master.    In  the  'accounting  which  en-  [321 


trust  fund,  and  which  bonds  are  claimed  by 
I.  Stanton  Carter,  should  be  held  by  the  re- 
ceiver pending  the  litigation. 

(7)  From  said  fund  to  be  accounted  for 
to  the  receiver,  the  sum  of  $5,000  shall  be 
left  in  the  hands  of  H.  G.  Stone,  chief  coun- 
sel for  said  Oberlin  M.  Carter,  from  which 
to  compensate  and  cover  the  expense  of  em- 
plo^'ment  of  local  counsel  in  any  of  the  dis- 
tricts in  which  local  counsel  have  been  or 
may  be  employed  in  any  branch  of  this  case. 

(8)  From  said  fund,  to  be  accounted  for 
to  the  receiver,  there  shall  be  paid: 

(a)  The  fees,  traveling  expenses,  and 
other  expenses  of  Oberlin  M.  Carter's  chief 
counsel  and  of  his  attorney  at  Chicago,  to 
be  fixed  and  allowed  by  the  court. 

The  importance  of  the  case,  and  the  means 
and  methods  taken  to  bring  the  same  to  a 
just  determination  speedily,  and  not  the 
length  to  which  the  proceedings  may  be 
protracted,  to  be  considered  as  elements  of 
merits  in  fixing  such  fees. 

(b)  Also  the  fee  of  his  attorney  for  repre- 
senting said  Carter  in  case  of  any  criminal 
trial  in  Georgia,  if  Carter  should  be  placed 
on  trial  there  prior  to  the  final  disposition 
of  this  case. 

(c)  The  expenses  of  taking  evidence  in 
behalf  of  said  Carter,  including  the  services 
of  an  accountant  at  not  exceeding  $10  per 
day  for  his  services  when  needed  and  actual- 
ly emploved,  plus  his  expenses^  if  any. 
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(d)  And  if,  before  the  final  determina- 
tion of  this  cause,  the  said  Oberlin  M.  Car- 
ter shall  be  liberated  from  prison,  he  shall 
be  allowed  his  reasonble  personal  expenses 
incurred  by  him  while  engaged  in  work  in 
this  cause,  including  the  taking  of  evidence, 
but  with  no  compensation  for  his  time. 
Such  expenses  to  be  determined  by  the  court 
and  paid  out  of  the  moneys  in  court. 

Payments  and  allowances  under  para- 
graph numbered  "(8)'*  of  this  agreement 
to  bo  determined  by  the  court  from  time  to 
time  on  petition,  with  the  right  of  the 
United  States  to  contest  the  same  as  un- 
reasonable, or  that  any  expense  was  not  in- 
curred as  stated. 

(9)  The  assent  of  the  United  States  to 
paragraphs  numbered  "(1),"  "(7),"  and 
''(8)"  of  this  agreement  is  predicated  u|ion 
the  luiderstanding  that  the  said  defendants 
will  turn  over  to  the  receiver  at  least  sub- 
stantially all  of  the  assets  turned  over  to  I. 
Stanton  Carter  and  L.  D.  Carter,  by  J.  H. 
Paul  and  R.  £.  Westcott  and  James  Bragg, 
or  their  proceeds  and  reinvestments,  except 
such  as  have  been,  prior  to  the  receivership, 
bona  fide  paid  out  or  pledged  by  them  for 
attorneys'  fees  or  as  expenses  in  defense  of 
Carter,  or  expended  by  them  legitimately  in 
the  handling  of  said  properties,  or  which 
have  not  already  been  taken  possession  by 
receivers  in  this  cause. 
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sued  it  appeared  that  many  of  the  securities 
which  had  been  received  by  one  or  the  other 
of  the  Carter  brothers  in  trust  for  O.  M. 
Carter  had  been  sold  and  the  proceeds  either 
reinvested  or  disbursed  by  them,  or  retained 
as  salaries  under  agreements  made  between 
them  and  0.  M.  Carter.  The  master  re- 
ported that  there  were  very  wide  divergen- 
cies between  the  defendants  and  the  United 
States  as  to  the  rule  of  accountability,  the 
defendants  insisting  that  any  disbursements 
made  by  them  satisfactory  to  O.  M.  Carter 
were  proper  credits,  including  large  sums 
appropriated  as  salaries  for  managing  these 
assets,  as  well  as  other  large  amounts  for 
which  lio  vouchers  could  be  furnished.  On 
the  other  hand,  it  was  claimed  that  disburse- 
ments made  by  them  must  be  accounted  for 
to  the  complainant,  as  to  a  cestui  que  trust, 
and  that  all  sums  retained  by  them  as  com- 
pensation for  their  services  should  be  dis- 
allowed, in  view  of  their  undoubted  knowl- 
edge of  the  character  of  Carter's  title. 

We  shall  not  go  further  into  this  matter 
than  to  say  that  the  final  result  in  the 
court  of  appeals  was  to  disallow  the  salary 
claims  and  some  of  the  disbursements,  for 
which  no  good  reason  was  shown,  or  no 
vouchers  produced.  Among  the  assets  in 
the  hands  of  these  trustees,  at  the  date  of 
the  account,  were  twenty-one  Kentucky  Cen- 
tral bonds  of  $1,000  each,  which  appeared  to 
have  been  the  result  of  re-investments  which 
had  been  appropriated  by  them  on  account 
of  salaries.  These  the  court  required  them 
to  account  for.  The  result  was  that,  al- 
though they  were  allowed  many  thousand 
dollars  on  account  of  very  questionable  dis- 
bursements, there  was  a  considerable  decree 
against  each  of  them  for  assets  not  account- 
ed for  or  turned  over  in  specie.  The  single 
question  to  which  we  shall  apply  this  gen- 
eralization of  facts  respecting  this  account- 
ing is  as  it  alTects  the  condition  upon  which 
the  United  States  agreed  that,  out  of  the 
funds  in  court,  Captain  Carter's  expenses 
in  conducting  his  defense,  including  coun- 
sel fees,  should  be  paid.  The  stipulation 
was  that  "fees,  traveling  expenses,  and  other 
822]  expenses  of  Oberlin  *M.  Carter's  chief 
counsel  [meaning  Mr.  H.  G.  Stone],  and 
of  his  attorney  at  Chicago,  to  be  fixed  and 
allowed  by  the  court,"  etc.  The  "condi- 
tion" which  the  United  States  claims  was 
yiolated  was  "that  the  said  defendants  will 
turn  over  to  the  receiver  at  least  substan- 
tially all  of  the  assets  turned  over  to  I. 
8.  Carter  and  L.  D.  Carter  by  J.  H.  Paul 
and  R.  E.  Westcott  and  James  Bragg,  or 
their  proceeds  and  reinvestments,  except 
such  as  have  been,  prior  to  the  receiver- 
ship, bona  fide  paid  out  or  pledged  by 
them  for  attorneys*  fees,  or  as  expenses 
in  defense  of  said  Carter,  or  expended  by 
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them  legitimately  in  the  handling  of  said 
properties,"  etc  This  condition,  we  think, 
has  not  been  violated  by  the  insistence  up- 
on a  credit  for  all  disbursements  made  by 
them  in  Captain  Carter's  defense  and  in 
the  care  of  his«estate  in  their  hands,  nor  by 
their  claim  to  the  compensation  which  ho 
had  agreed  to  allow  them.  The  original 
agreement,  as  well  as  the  provision  inserted 
by  the  United  States,  alike  provided  that 
they  should  not  be  required  to  turn  over 
that  which  had  been  disbursed  in  good  faith. 
This  involved  the  right  to  have  their  dis- 
bursements and  their  claims  for  services  in- 
quired into  from  their  point  of  view.  The 
Central  Kentucky  bonds  represented,  as  the 
court  found,  reinvestments  of  funds  or  in- 
come from  funds.  They  claimed  that  these 
bonds  were  rightfully  their  own  property 
under  the  agreement  with  Captain  Carter  for 
a  salary  of  $10,000  per  year  for  one  of 
them  and  $3,600  per  year  for  the  other. 
The  court  decided  against  this  claim,  but  we 
do  not  believe  that  counsel,  who,  in  good 
faith,  presented  the  defense  of  the  Carters 
for  such  salaries  or  for  other  disbursements 
made  by  them,  should  be  deprived  of  the 
benefit  of  the  stipulation  which  provided  for 
their  compensation.  Ihe  bargain  with  the 
government  may  appear  a  bad  one,  but  it 
was  a  contract  and  should  be  observed. 

The  petition  for  a  writ  of  prohibition, 
being  calendar  No.  10,  original,  will  be  dis- 
missed, as  the  court,  in  view  of  the  aflirm- 
ance  of  the  decree  appealed  from,  finds  it 
now  ^unnecessary  to  decide  any  ques-  [328 
tion  as  to  the  jurisdiction  of  the  circuit 
court  pending  the  appeal  just  disposed  of. 

The  errors  assigned  by  the  United  States 
are  overruled  and  the  decree  aflirmed  in  aU 
particulars. 


WILLIAM  W.  STEWART,  Appt., 

V. 

LEWIS  A.  GRIFFITH,  Executor  of  Alfred 
W.  Ball,  Deceased. 

(See  S.  C.  Reporter's  ed.  323-332.) 

Vendor    and    purchaser    »    default   -» 
vendor's  election. 

1.  The  vendor  may  elect  either  to  insist 
upon  the  forfeiture  or  enforce  specific  per- 
formance after  default  in  payment  of  the 
balance  of  the  purchase  price,  under  a  eon- 
tract  which  provides  that  if  such  balance 
be  not  paid  on  a  specified  date,  the  amount 
paid  "is  to  be  forfeited,  and  the  contract 
of  sale  and  conveyance  to  be  null  and  void, 
and  of  no  efl'ect  in  law,"  where  the  sura  paid 
is  stated  to  be  "part  purchase  price  of  the 
total  sum  to  be  paid,"  the  land  is  described 
as  "being  sold,"  and  the  purchase  price  "is 
to  be"  divided^  and  the  notes  secured  by 
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mortage  "to  be  gflven,"  and  in  the  case  of 
a  lot  reserved,  the  vendor  ''shall  have  paid 
to  him"  a  specified  sum  if  he  elects  to  aban- 
don  it. 

[Rights  and  liabilities  of  parties  to  land  con* 
tract,  see  Vendor  and  Purchaser,  II.,  in  Di- 
gest Sup.   Ct.   1U08.] 

Foreign  executors  —  suits  by  —  in  Dis- 
trict of  Columbia. 

2.  An  executor  who  could  have  main- 
tained in  Maryland,  where  the  land  lies,  a 
suit  for  the  specific  performance  of  a  con* 
tract  for  its  sale,  can,  under  D.  C.  Code, 
§  329  (31  Stat,  at  L.  1242,  chap.  854), 
maintain  the*  suit  in  the  District  of  Colum- 
bia if  the  defendant  resides  there. 

[For  other  cases,  see  Kxecutors  and  Adminis- 
trators, 153-161,  in  Digest  Sup.  Ct.  1008.] 

Executors     and     administrators  —  suits 

by  — specific  performance. 

3.  An  executor  may  maintain  a  suit  for 
the  specific  performance  of  a  contract  for 
the  sale  of  land,  the  property  of  the  testa- 
tor, under  Md.  Code  1888,  art.  93,  $  104, 
empowering  an  executor  to  prosecute  any 
personal  action  whatever,  whether  in  law 
or  in  equity,  that  the  testator  might  have 
prosecuted,  except  an  action  for  slander,  and 
§  81  of  the  same  article,  authorizing  the 
executor  of  a  person  who  shall  have  made 
sale  of  real  estate,  and  has  died  before  re- 
ceiving the  purchase  money,  or  conveying 
the  same,  to  make  a  conveyance  to  the  pur- 
chaser, provided  he  shall  satisfy  the  court 
that  such  purchaser  has  paid  the  full 
amount  of  the  purciiase  price. 

[For  other  cases,  see  Executors  and  Adminis- 
trators, VI.  a,  in  Digest  Sup.  Ct.  1U08.] 

Executors  —  powers  —  completing  ex- 
ecutory  land  contracts. 

4.  Authority  to  carry  out  an  executory 
contract  for  tlie  sale  of  testator's  real  prop- 
erty is  conferred  upon  the  executor  by  a 
will  which  invests  him  with  full  and  com- 
plete authority  over  the  testator's  estate, 
and  empowers  him  to  sell  the  real  property 
at  public  sale  after  one  month's  notice, 
upon  such  terms  as  he  thinks  proper. 
[For  other  cases,  see  Executors  and  Adminis- 
trators, lY.  g,  in  Digest  Sup.  Ct.  1908.1 
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EPPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which,  reversing  a  decree  of  the  Su- 
preme Court  of  the  District,  directed  the 
entry  of  a  decree  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  real  prop- 
erty.   Affirmed. 

See  same  case  below,  31  App.  D.  C.  29. 
The  facts  are  stated  in  the  opinion. 

Messrs.  James  E.  Padgett  and  Henry 
E.  Davis  argued  the  cause  and  filed  a  brief 
for  appellant: 

There  can  be  no  doubt  as  to  the  meaning 
of  the  avoiding  clause  of  the  contract,  and 
54  li.  ed. 


when  the  contingency  happened,  the  contract 
terminated,  and  has  since  had  no  existence. 

Pullman's  Palace  Car  Co.  v.  Central 
Transp.  Co.  139  U.  S.  03,  35  L.  ed.  69,  11 
Sup.  Ct.  Rep.  489;  Cherry  v.  Stein,  11  Md. 
1. 

But  if  there  should  be  any  doubt,  then  the 
conduct  and  conversations  of  the  parties  and 
their  agents  maintain  our  contention. 

Vamum  v.  Thruston,  17  Md.  471;  Ro- 
berts V.  Bonaparte,  73  Md.  191,  10  L.RA. 
G89,  20  Atl.  918;  United  States  v.  Bethle- 
hem Steel  Co.  206  U.  S.  118,  51  L.  ed.  736, 
27  Sup.  Ct.  Rep.  450. 

And  the  acts  and  declarations  of  agents  of 
the  parties,  in  the  course  of  their  employ- 
ment, are  admissible. 

Main  v.  Aukam,  12  App.  D.  C.  375. 

Can  the  appellee  convey  such  title  to  the 
land  as  the  contract  calls  for? 

Adams  v.  Henderson,  168  U.  S.  573,  580, 
581,  42  L.  ed.  584.  587,  588,  18  Sup.  Ct.  Rep. 
179;  Gill  V.  Wells,  59  Md.  493;  Wesley  v. 
Eells,  177  U.  S.  370,  370,  377,  44  L.  ed.  810, 
812,  813,  20  Sup.  Ct.  Rep.  6G1 ;  Watts  v. 
Waddle,  6  Pet.  389,  8  L.  ed.  437;  Hepburn  v. 
Auld,  5  Cranch,  262,  3  L.  ed.  06;  Emmert 
V.  Stouff^er,  64  Md.  543,  3  Atl.  293,  6  Atl. 
177;  McCaffrey  v.  Little,  20  App.  D.  C.  116; 
Baltimore  k  O.  R.  Co.  v.  Winslow,  18  App. 
D.  C.  453. 

The  execution  of  said  contract  did  not 
work  a  conversion  of  the  real  estate  into  per- 
sonalty. 

3  Pom.  Eq.  Jur.  §  129;  Lynn  v.  Oephart, 
27  Md.  547;  Keller  v.  Harper,  64  Md.  74, 
1  Atl.  65;  Dalrymple  v.  Taneyhill,  4  Md. 
Ch.  175;  Jones  v.  Plummer,  20  Md.  416;  Riz- 
er  V.  Perry,  58  Md.  112. 

Until  the  appellant  had  made  his  first 
payment  under  the  contract,  or,  in  the  event 
of  his  default,  until  Ball  had  made  his  elec- 
tion,  assuming  that  he  had  the  right  so  to 
do,  to  enforce  the  contract,  there  could  be  no 
equitable  converison. 

3  Pom.  Eq.  Jur.  132;  Re  London  Improve- 
ment Act,  30  Beav.  206;  White's  Estate,  167 
Pa.  206,  31  Atl.  569;  Edwards  v.  West,  L. 
R.  7  Ch.  Div.  858 ;  Smith  ▼.  Loewenstein,  50 
Ohio  St.  346,  34  N.  E.  159. 

The  interest  of  the  vendee  is  equitable 
merely,  and  whatever  puts  an  end  to  the 
equitable  interest — ^as  notice,  an  agreement 
of  the  parties,  a  surrender,  an  abandonment 
— places  the  vendor  where  he  was  before  the 
contract  was  made. 

Jennison  v.  Leonard,  21  Wall.  302,  22  L. 
ed.  539. 

Assuming  that  there  was  a  conversion  at 
the  date  of  the  contract  of  sale,  and  that 
Ball  held  the  legal  title  in  trust  for  appel- 
lant, and  that  the  purchase  money  became 
a:  part  of  Ball's  personal  assets,  and,  upon 
his  death,  became  vested  in  appellee,  as  exec- 
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utor,  yet  the  title  to  the  reil  estate  de- 
■eended  to  BkII's  heirs,  and  they  are  the  only 
persons  who  could  make  a  valid  conveymnce 
of  the  title  to  the  appellant 

1  Pom.  Eq.  Jur.  9  3G8. 

Messrs.  Charles  H.  Merlllat  and  George 
R.  Galther  argued  the  cause,  and,  with 
Mr.  Charles  J.  Kappler,  filed  a  brief  for  ap- 
pellee: 

The  phrase  in  the  agreement  that  if  the 
balance  of  the  purchase  money  were  sot 
paid  by  November  T,  the  $60O-d6wa  payment 
should  be  forfeited  and  the  sgreemeot  be 
null  and  void,  doe*  not  import  an  option  con- 
tract terminable  by  default  of  the  vendee, 
but  means  that  the  vendor  hss  the  election, 
on  default,  to  forfeit  the  down  payment,  or 
to  compel  performance  of  tlie  eontraet  by  the 

WikoxBon  V.  Stitt,  06  Cnl.  sno,  52  Am. 
Itep.310,4  Pac.  020;  Dana  v.  St.  I'aiil  Invest. 
Co.  42  Minn.  194,  44  K.  W.  63;  Doolcy  v. 
Watson,  1  Gray, 415;  Western  Bank  v.  Kyle, 
0  Gill,  343;  Hooker  v.  Pynchon,  8  Gray,  652; 
Mason  v.  Caldwell,  10  111.  100.  43  Am.  Dec. 
330;  Hull  v.  Sturdivant,  46  Me.  34;  Cstli- 
cart  V.  Robinson,  6  Pet.  204,  8  L.  ed.  120; 
Fry,  Spec.  Pert.  p.  50;  Hailcton  v.  Le  Due, 
10  App.  D.  C.  STB;  Cochran  v.  Blout,  101 
U.  8.  350,  40  L.  ed.  720,  IG  Sup.  Ct.  Rep. 
464. 

I'hough  the  action  be  brought  in  one  ju- 
risdiction, specific  performance  may  be  com- 
pelled, though  the  land  be  in  another  juris- 
diction. The  reason  is  that  the  action  is  a 
personal,  tTaneitory  one,  and  equity  coerces 
the  individual  into  paying  the  price  and 
taking  the  land.  The  decree  operates  upon 
the  person  of  the  defendant. 

Worthington  v.  Lee,  01  Md.  630;  Hart  v. 
Sansom,  110  U.  8.  161,  23  L.  ed.  101,  3  Sup. 
Ct.  Rep.  536;  Cloud  v.  Greasley,  126  III. 
313,  17  N.  E.  826;  Epperly  v.  Ferguson, 
118  Iowa,  47,  Bl  N.  W.  810. 

Tlie  title  comes  from  the  deed  executed. 

Grant  Coal  Co.  v.  Clary,  50  Md.  441. 

Wills  are  interpreted  according  to  popu- 
lar import,  and  not  technical  rules. 

Phelps  V.  Harris,  101  U.  S.  370.  25  L.  cd. 
855;  Peter  v.  fieterly,  10  Pet.  632,  B  L.  ed. 
622. 

Where  an  executor  is  empowered  to  sell 
lands,  lie  takes  the  foe  simple. 

Alger  v.  Anderson,  78  Fed.  72B ;  Hanson  v. 
Brewer,  78  Mc.  107,  3  Atl.  674;  Nelson  v. 
Cowing,  6  Hill,  330;  Sandford  v.  Handy,  23 
Wend.  260;  Kidwell  v.  Brnmmsf-iin,  32  Cal. 
437;  Miller  v.  Mcelch,  8  Pa.  418. 

Executors  or  trustees  take  an  estate  com- 
mensurate with  the  exigencies  of  their  trust. 
Where  powers  given  under  a  will  require  the 
execntor  to  have  the  legal  estate,  the  will 
must  be  held  to  invest  him  with  it. 

Neilsun  v.  Lngow,  12  How.  OS-Ill,  13  L. 
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ed.  009-016;  Webster  v.  Cooprr,  14  How, 
499,  14  L.  ed.  615;  Doe  ex  dem.  Poor  t. 
Consldine,  6  Wall.  471,  16  L.  ed.  873;  Johna 
Hopkins  University  v.  Middletoii,  76  Md. 
188,  24  Atl.  454;  Franklin  v.  Osgood,  2 
Johns.  Ch.  20. 

Wherever  the  specific  execution  of  a  eon- 
tract  or  covenant  respecting  lands  would 
have  been  decreed  as  between  the  original 
parties,  it  will  be  decreed  as  between  all  per- 
sons claiming  under  them  in  privity  of  •■■ 
tate,  or  of  representation,  or  of  title. 

Worthington  t.  Lee,  61  Md.  530;  Mun- 
dorff  V.  Kilbourn,  4  Md.  463. 

By  the  will,  the  real  estate  as  well  as  per- 
sonalty being  chnrged  with  payment  of 
debts,  the  sdministrstor  or  executor  was 
the  proper  party. 

Thompson  v.  Duncan,  1  Tex.  487. 

In  an  action  for  the  specific  performance 
of  a  contract  made  by  the  tcstntor  for  the 
conveyance  of  land,  it  is  not  necessary  that 
the  heirs  should  be  made  parties  in  order  to 
bind  them. 

Shannon  v.  Taylor,  10  Tex.  413;  Holt  *. 
Clemmons,  3  Tex.  423;  Ottenhouse  v.  Bur- 
leson, 11  Tex,  87. 

Execution  of  the  contract,  with  partini 
payment,  was  a  transfer  in  equity  of  the 
title;  and  by  the  terms  of  the  will  this  title 
wss  vested  in  the  executor. 

Bissell  V.  Heyward,  66  U.  8.  S80,  24  L.  cd. 
078;  Smith  v.  Wyckoff,  11  Paige,  SO. 

In  equity  there  was  a  conversion  of  the 
land  into  money,  and  the  fund  to  l>e  de- 
rived as  a  result  of  the  sale  passed  to  tlie 
personal  representatives,  and  not  to  the 
heirs.  Hence,  the  heirs  were  neither  indis- 
pensable nor  proper  parties. 

8mith  V.  Ayer,  101  U.  S.  326,  26  L.  ed. 
068. 

The  executor  becomes  vested  with  the 
title  to  all  corporeal  personal  properly,  or 
things  in  possession  and  visible  and  tangible, 
nnd  also  the  title  to  incorporeal  property,  or 
things  in  action. 

Hickox  V.  Prank,  102  111.  000;  Hitchcock 
V.  Mosher,  106  Mo.  578,  17  8.  W.  038. 

The  vendor's  interest  ceases  to  be  real  es- 
tate. It  becomes  a  chose  in  sction,  a  per- 
sonal demand  for  the  consideration  of 
money,  which,  in  case  of  death,  goes  to  his 
personal  representative;  and  the  legal  title 
is  held  only  as  a  security  for  the  payment 
of  the  debt.  The  vendee  becomes  in  sub- 
stance the  owner  of  the  estate.  This  conver- 
sion takes  place  notwithstanding  it  may  be 
defeated  afterwards  by  the  uonpayment  of 
the  purchase  money. 

Longwell  v.  Bentley,  23  Pa.  B9, 

By  a  contract  of  sale  of  land,  the  cstata 
of  the  decedent  is  converted  into  personalty, 
over  which  the  personal  representatives  ha** 
absolute  eontroL 
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Simmons's  Estate,  140  Pa.  567,  21  Ail. 
402 ;  Dent  v.  Maddox,  4  Md.  523. 

The  administrator,  and  not  the  heirs  of  a 
deceased  vendor  of  land,  is  the  proper  person 
to  bring  suit  for  the  unpaid  purchase  money. 

Rockford  v.  Rockford,  12  Ky.  L.  Rep.  153, 

13  S.  W.  1075;  West  Hickory  Min.  Asso.  v. 
Reed,  80  Pa.  38. 

Where  an  agreement  is  made  to  sell  land, 
the  vendor  holds  the  legal  title  as  trustee 
for  the  vendee,  and  the  vendee  is  a  trustee 
for  the  vendor  as  to  the  purchase  money. 

Lewis  V.  Hawkins,  23  Wall.  1^6,  23  L.  ed. 
114. 

The  administrator  is  the  representative  of 
the  rights  of  the  heirs  and  creditors  of  the 
estate,  and  has  the  same  right  to  sue  as  the 
intestate,  and  has  the  exclusive  right  and 
duty. 

Sleeks  V.  Olpherts,  100  U.  S.  566, 25  L.  ed. 
730. 

Where  a  person  had  contracted  to  sell  his 
estate,  and  died,  there  was  a  conversion;  in 
equity  he  had  alienated  the  land  and  had  ac- 
quired title  to  the  purchase  money.  The 
heirs  at  law  were  not  entitled  to  the  estate. 

Curre  v.  Bowyer,  5  Beav.  8;  Tye  v.  Tye, 
88  Mo.  App.  330;  Sutter  v.  Ling,  25  Pa.  4GC; 
Krause's  Appeal,  ]02  Pa,  25,  29  Atl.  296. 

The  executor,  under  the  orphans'  court  or- 
ders, can  complete  the  testator's  contract. 
The  heirs  are  not  necessary,  the  will  being 
admitted.  Appellant,  by  his  default,  can- 
not defeat  his  own  contract  and  his  own 
title.  Equity  will  mold  its  decree,  protect 
all  parties,  and  specifically  enforce  the  con- 
tract. 

Montgomery  v.  Williamson,  37  Md.  421 ; 
Gale  V.  Best,  20  W^is.  45 ;  Livingston  v.  Coch- 
ran, 33  Ark.  294;  Muller  v.  Dows,  94  U.  S. 
444,  24  L.  ed.  207 ;  Corbett  v.  Nutt,  10  Wall. 
464-,  19  L.  ed.  976;  Orr  v.  Irwin,  4  N.  C. 
(2  Car.  Law  Repos.  465)  ;  Keplinger  v.  Mac- 
cubbin,  58  Md.  213;  Hyde  v.  Heller,  10 
Wash.  580,  39  Pac.  249;  Iluggins's  Estate, 
204  Pa.  107,  53  Atl.  740;  W^eed  v.  Peck,  38 
Conn.  88;  Miller  v.  Miller,  25  N.  J.  Eq.  354; 
Fulwider  v.  Peterkin,  2  G.  Greene,  522;  Bry- 
ant v.  Atlantic  Coast  Line  R.  Co.  119  Ga. 
608,  40  S.  E.  829 ;  W' est  Hickory  Min.  Asso. 
V.  Reed  and  Simmons's  Estate,  supra;  Spier 
V.  Robinson,  9  How.  Pr.  325;  Robinson  v. 
Appleton,  124  111.  276,  15  N.  E.  761;  New- 
ton V.  Swazcy,  8  N.  H.  9 ;  Butler  v.  Rockwell, 

14  Colo.  125,  23  Pac.  462;  Grant  Coal  Co. 
v.  Clary,  59  Md.  441. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity,  brought  by  the 
executor  of  one  Ball  for  the  specific  per- 
formance of  a  contract  made  by  the  appel- 
lant to  purchase  certain  land.  The  plain- 
tiff had  a  decree  in  the  court  of  appeals  for 
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the  District  of  Columbia,  and  the  defend- 
ant appealed.    31  App.  D.  C.  29. 

The  material  parts  of  the  contract  are 
as  follows:     'This  agreement,  made  by  and 
between  L.  A.  Griffith,  duly  authorized  agent 
and  attorney,  under  a  certain  power  of  at- 
torney 'from  Alfred  W.  Ball,  both  of  [S27 
Prince  George's  county,  Maryland,  parties 
of  the  first  part,  and  Wm.  W.  Stewart  of 
Washington,  District  of  Columbia,  of  the  sec- 
ond part.     Witnesseth  that  the  said  W.  W. 
Stewart  has  paid  to  the  said  L.  A.  Griffith, 
agent,    the    sum    of    five    hundred    dollars 
($500)  part  purchase  price  of  the  total  sum 
to   be    paid    for   a   certain   tract   of    land, 
owned   by  the  said   Alfred    W.    Ball,"    in 
Maryland,   as   described,   *'same  being   sold 
at  the  rate  of  $40  per  acre."    '*And  the  said 
L.  A.  Griflith,  as  the  agent  and  duly  author- 
ized attorney  of  said  Alfred  W.  Ball,  here- 
by grants,  bargains,  and  sells,  and  agrees  to 
convey  by  proper  deed    .    .    .    duly    exe- 
cuted by  the  said  Ball  to  the  said  Stewart, 
the  said  240  acres  of  land  upon  further  pay- 
ments and  conditions  hereinafter  named,  to 
wit:     The  balance  of  one  half  of  the  pur- 
chase price  of  the  said  240  acres,  more  or 
less,  at  the  rate  of  $10  per  acre,  is  to  be 
paid  to  the  party  of  the  first  part  on  the 
7"  day  of  November,  1903,  and  the  remain- 
ing one  half  of  the  total  purchase  price  is  to 
be  divided  into  five  equal  payments,  secured 
by  five  promissory  mortgage  notes,  secured 
by  purchase-money  mortgage  upon  the  said 
property,  to  be  given  by  the  said  Stewart 
and    wife,"    with     immaterial    details.     A 
burial   lot  of  one  acre    is    reserved,    "con- 
ditioned,  however,   titat  if    the    said    Ball 
should   desire   to   abandon   the   said   burial 
tract.     ...     he  shall  have  paid  to  him 
therefor   by   the   said    party  of  the   second 
part  the  sum  of   ($40)    forty  dollars,"  etc. 
''The   said    land   is   to  be   surveved   and   a 
plat  made  thereof,  and   the  total  purcltaso 
price  is  to  be  at  the  rate  of  $40  per  acre, 
as  determined  by  the  said  survey;  the  cost 
of  the  said  survey  is  to  be  borne  equally  by 
the  said  parties  of  the  first  part  and  the 
second   parts;   the  said  L.  A.  Griffith  and 
W.  W.  Stewart  each  to  pay  one  half  of  the 
total  survey  costs.    Proper  deed  or  deeds  of 
conveyance  and  abstracts  of  title  of  the  said 
land,  based   upon   title   search  therefor,   is 
to  be  made  and  by  J.  K.  Roberts    .    •    • 
showing  clear  and  unencumbered  fee-simple 
title,  in  the  said  land  above  mentioned  and 
described,  in  the  said  Alfred  W.  Ball,  and 
one  half  of  the  total  costs  for  *same,  [328 
not  exceeding  $50,  is  to  be  borne  equally  by 
the  parties  hereto.    In  case  the  remainder  of 
the  first  half  of  the  purchase  price  be  not 
paid  on  November  7,  1903,  then  the  said 
$500  so  paid  to  the  said  Griffith  is  to  be 
forfeited  and  the  contract  of  sale  and  con- 
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▼eyance  to  be  null  and  void,  and  of  no  effect 
in  law,  otherwise  to  be  and  remain  in  full 
force.  .  .  .  The  possessory  right  to  all 
of  the  said  premises  on  the  property  men- 
tioned herein  is  to  remain  in  the  said  Ball, 
until  the  one  half  payment  of  the  total 
purchase  price  herein  provided  for  on  No- 
vember 7th,  1903,  has  been  fully  paid  and 
satisfied,  to  the  said  L.  A.  Grilfith,  agent. 
Witness  our  hands  and  seals  this  5"  day 
of  June,  1903.  L.  A.  Griinth.  Wm.  W. 
Stewart."    With  seals. 

The  first  defense  is  based  on  this  docu- 
ment itself.  It  is  said  that  the  defendant 
made  no  covenant,  and  therefore  was  free  to 
withdraw  if  he  chose  to  saciiiicc  the  $500 
that  he  had  paid.  This  cunli>ntion  should 
be  disposed  of  before  we  proceed  to  the 
other  questions  in  the  case.  'J'lie  arf^ument 
is  that  the  condition  of  forrciture  just  stat- 
ed and  the  consequence  that  tlic  contract  is 
to  be  void  and  of  no  efTcet  in  law  disclose 
the  only  consequences  of  default  on  the  pur- 
chaser's part,  much  as  until  well  after 
Lord  Coke's  time  the  only  consequence  of 
breaking  the  condition  of  a  bond  was  an 
obligation  to  pay  the  penalty.  The  obligor 
M'as  held  to  have  an  election  between  jicr- 
forming  the  condition  and  payment.  Brom- 
agc  V.  Conning,  1  Kolle  Rep.  3GS;  1  Inst. 
2UUb;  IIuHmmI  V.  Hart  (1082)  1  Vern.  133. 
Some  circumstances  were  referred  to  in  aid 
of  this  conclusion,  but,  as  we  think  the 
meaning  of  the  document  plain,  wa  shall  not 
mention  them,  except  in  connection  with 
other  matters,  further  than  to  say  that 
there  is  nothing  that  would  change  or  affect 
our  view. 

It  seems  to  have  been  hold  within  half  a 
century  after  Ilulhcrt  v.  Hart,  tliat.  undor 
some  circumstances,  at  least,  a  b(  nd  would 
be  construed  to  import  a  promi>c  of  the 
event  constituting  the  condition.  IIopxui 
V.  Trevor  (1723)  1  Strange,  533,  s.  c.  2  P. 
W^ms.  191;  Anonymous  (1728)  Closely,  37; 
329]  •Roper  v.  Bartholomew,  12  Price,  797, 
811,  822,  820,  832;  Hooker  v.  Pynchon,  8 
Gray,  550,  552.  But  in  this  case  we  are  not 
confined  to  a  mere  implication  of  a  promise 
from  the  penalty.  The  tenor  of  the  "agree- 
ment*' throughout  imports  mutual  under- 
takings. The  $500  is  paid  as  "part  purchase 
price  of  the  total  sum  to  be  paid;*'  that  is, 
that  the  purchaser  agrees  to  pay.  The  land 
is  described  as  ''being  sold."  There  are 
words  of  present  conveyance,  inoperative  as 
Mich,  but  implying  a  concluded  bargain,  like 
the  word  "sold"  just  quoted.  So  one  half  of 
the  purchase  price  "is  to  be'*  divided  and  the 
notes  secured  by  mortgage  "to  be  given;" 
and  in  the  case  of  the  burial  lot,  Ball  "shall 
have  paid  to  him"  $40  if  he  elects  to  aban- 
don it.  Here  is  an  absolute  promise  in  terms 
which  it  would  be  unreasonable  to  make 
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except  on  the  footing  of  a  similar  promise 
as  to  the  main  parcel  that  the  purchaser 
desired  to  get.  We  are  satisfied  that 
Stewart  bound  himself  to  take  the  land. 
See  Wilcoxson  v.  Stitt^  65  Cal.  690,  62  Am. 
Rep.  310,  4  Pac.  629;  Dana  v.  St.  Paul 
Invest.  Co.  42  Minn.  194,  44  N.  W.  55.  The 
condition  plainly  is  for  the  benefit  of  the 
vendor,  and  hardly  less  plainly  for  his  bene- 
fit alone,  except  so  far  as  it  may  have  fixed 
a  time  when  Stewart  might  have  called  for 
performance  if  he  had  chosen  to  do  so, 
which  he  did  not.  This  being  so,  the  word 
"void"  means  voidable  at  the  vendor's  elec- 
tion, and  the  condition  may  be  insisted 
upon  or  waived,  at  his  choice.  Knicker- 
bocker L.  Ins.  Co.  v.  Norton,  90  U.  S.  234, 
24  L.  ed.  689;  Oakcs  v.  Manufacturors'  F. 
&  M.  Ins.  Co.  135  Mass.  24S,  249;  litus  v. 
Glens  Falls  Ins.  Co.  81  N.  Y.  410,  419. 

Ball  died  on  November  5  or  0,  U'O.},  just 
before  the  date  fixed  by  the  contract  for 
the  payments  (November  7).  He  left  a  will 
appointing  Griflith  his  executor,  and  con- 
taining provisions  to  which  w.-*  shall  rofor 
later.  13cfore  probate,  Griflith  wrote  to 
Stewart  as  follows,  on  November  li): 

"I  have  consulted  two  lawyers  and  am 
satisfied  that  I  am  fully  authorized  and 
cm])owored  to  complete  sale  of  land  and  give 
deed.  It  rests  with  you.  Please  let  me 
know  positively  on  or  before  Monday  next 
(16tli)  what  you  intend  to  do.  There  is  a 
proposition  on  hand  from  other  sources,  and 
I  have  under  'this  will  power  to  act.  [330 
I  will  make  private  arrangements  atuncefor 
the  disposition  of  it,  if  you  do  not  take  it. 
If  you  do  not  meet  the  requironiont*.  and 
satisfactory  arranjiomcnts  are  not  ma<le  be- 
fore Monday,  Kith,  at  12  o'clock,  ploasc 
consider  the  matter  ended.  I  think  yuu  en- 
titled to  the  property,  and  I  desire  that  you 
shall  got  it,  but  I  must  do  fur  the  best 
inton-sts  of  the  estate,  and  I  will  gladly 
wail  for  vou  until  Mondav,  10th."  There 
is  a  sui'i:.*>ti«»n  in  argument,  not  quite  un- 
wurnintcl  by  the  language  of  this  letter, 
that,  s<»  far  as  in  Grillith's  power,  he  then 
left  tlio  choice  to  Stewart  whether  to  go 
on  witli  the  bariiain  or  not.  l>ut  ajart 
from  Grifllth's  lack  of  authority  to  change 
rights  at  that  lime,  we  are  satisfied  tlia^ 
the  true  import  of  the  letter  was  politidy  to 
apply  a  spur  to  Stewart  <»n  the  assiinipiitm 
that  he  had  a  bargain  that  he  would  not 
want  to  let  go.  The  land  was  supposed  to 
contain  oil. 

The  stipulations  in  the  contra<t  were  per- 
formed on  the  part  of  the  vendu*,  and  it 
now  mav  be  as>iinjod  that  Stewart '-i  obli- 
gation  is  outstanding,  allliough  jepuliated 
by  him,  and  that  t!ie  only  qui^iion  is 
whether  it  can  be  enforced  by  Grifiith  in 
this  action.     To   be  sure,  there   was  some 

217  U.  S. 


1009. 


United  States  y.  Welch. 


330-333 


attempt  on  Stewart's  part,  earlier,  to  say 
that  he  merely  represented  an  oil  company, 
and  that  the  company  alone  as  bound;  but 
this  properly  was  abandoned  at  the  argu- 
nient> — Stewart's  name  is  the  only  one 
appearing  in  the  instrument,  and  he  signed 
and  sealed  it,  so  that  no  such  escape  is 
open.  Glenn  v.  Allison,  58  Md.  627; 
M'Ardle  y.  Irish  Iodine  &  Marine  Salts  Mfg. 
Co.  16  Ir.  C.  L.  Rep.  146,  163. 

Coming,  ilicn,  to  the  question  that  re- 
mains, it  is  to  be  noticed  as  a  preliminary 
that  if  BnlTs  executor  could  have  main- 
tained tills  suit  in  Maryland,  where  the 
land  lies,  he  can  maintain  it  here,  where  the 
defendant  resides.  D.  C.  Code,  §  320  [31 
Stat,  at  L.  1242,  chap.  854].  Some  technic- 
al objections  were  raised  before  us  as  to  the 
proof  of  the  probate  proceedings,  but  it 
sulhciently  appears  that  Ball's  will  was 
proved  and  that  the  plaintiff  qualified  as 
executor  under  the  same. 
331]  'By  the  Maryland  Code,  an  executor 
may  prosecute  any  personal  action  what- 
ever, whether  at  law  or  in  equity,  that  the 
testator  might  have  prosecuted,  except  an 
action  for  slander.  Code  of  1888,  art.  93, 
§  104.  And  by  §  81  of  the  same  article,  the 
executor  of  a  person  who  shall  have  made 
sale  of  real  estate,  and  has  died  before  re- 
ceiving the  purchase  money,  or  conveying 
the  same,  may  convey  said  real  estate  to  the 
purchaser,  and  his  deed  shall  be  good  and 
valid  in  law,  and  shall  convey  all  the  right, 
title,  claim,  and  interest  of  such  deceased 
person  in  such  real  estate  as  effectually  as 
the  deed  of  the  party  so  dying  would  have 
conveyed  the  same;  provided,  the  executor 
of  the  person  so  dying  shall  satisfy  the 
orphans'  court  granting  him  administration 
that  the  purchaser  has  paid  the  full 
amount  of  the  purcliase  money.  These  seem 
sufficient  to  make  out  the  plaintiff's  case, 
if  there  were  nothing  more.  The  proviso 
in  the  Maryland  statute  obviously  must 
create  a  condition  subsequent  only,  as  it 
is  not  to  be  supposed  that  a  purchaser 
would  pay  unless  he  got  what  he  paid  for 
at  the  same  time.  In  substance,  the  Code 
points  out  the  executor  as  the  proper  person 
to  enforce  the  contract,  gives  him  a  right  of 
action  to  that  end,  and  empowers  him  to 
make  the  deed.  We  do  not  perceive  how 
a  conveyance  could  be  questioned,  if  made 
by  an  executor  upon  a  cotemporaneous 
payment  of  the  price,  in  pursuance  of  a 
binding  contract  of  his  testator,  even  with- 
out obtaining  antecedent  authority  from 
the  orphans'  court.  Therefore  we  do  not 
perceive  why  the  executor  is  not  entitled  to 
require  specific  performance  if  he  is  ready 
to  deliver  a  deed  at  the  moment  of  receiv- 
ing the  price.  In  this  case  the  executor  ob- 
tained an  order  from  the  orphans'  court, 
64  li.  ed. 


purporting  to  authorize  him  to  complete  the 
sale,  as  if  it  had  been  an  application  for 
leave  to  sell  under  §  276.  This  seems  to  us 
to  have  been  superfluous,  but  it  did  no 
harm,  and  it  does  not  narrow  the  plain- 
tiff's right  to  recover,  by  being  set  out  as 
one  of  the  foundations  of  the  bill. 

Next,  apart  from  statute,  it  would  be 
going  far  in  search  of  possible  doubts  to 
say  that  sufficient  authority  could  not  be 
*derived  from  the  will.  The  language  [332 
is,  "I  direct,  authorize,  and  empower"  the 
executor  "to  have  full  and  complete  power 
and  authority  over  my  entire  estate,  real, 
personal,  and  mixed;"  and  it  directs  and 
empowers  him  to  sell  the  testator's  real 
estate  at  public  sale,  after  one  month's 
notice,  upon  such  terms  as  he  thinks  proper. 
We  are  not  inclined  to  disagree  with  the 
court  of  appeals  in  its  opinion  that  the 
words,  taken  with  the  whole  will,  imply  a 
devise  of  the  legal  title  to  his  executor,  and 
an  authority  sufficient  to  warrant  his  carry- 
ing out  the  sale.  It  is  urged  that  the 
probate  of  the  will  does  not  establish  it 
conclusively  as  to  real  estate,  and  that  the 
heirs  might  attack  it  hereafter;  but  it  is 
answered  that,  by  the  contract,  the  land 
had  become  personalty  as  against  them,  and 
that  therefore,  so  far  as  this  land  is  con- 
cerned, the  will  is  safe  from  collateral  at- 
tack. Moreover,  as  it  is  clear  that  the 
estate  has  and  is  subject  to  a  binding  con- 
tract, it  is  hard  to  see  how  it  matters  to 
the  heirs  who  does  the  formal  acts  of  ac- 
complishment, so  long  as  he  is  accountable 
to  the  orphans'  court. 

No  question  was  raised  on  either  side  as 
to  the  covenants  of  Stewart  being  enforce- 
able only  by  Griffith  personally,  because  the 
agreement  was  under  seal,  and  Griffith 
alone  was  party  to  it.  Berkeley  v.  Hardy, 
5  Barn.  &  C.  355;  Frontin  v.  Small,  2  Ld. 
Raym.  1418,  1419.  It  is  enough  to  say 
that  Stewart  could  not  have  profited  by 
the  suggestion,  had  it  been  made. 

Decree  affirmed. 

Mr.  Justice  Harlan  concurs  in  the  re- 
sult. 


•UNITED  STATES,  Plff.  in  Err.,   [3 33 

V. 

CORA  WEIXH  and  David  Welch,  Her  Hus- 
band, Jesse  Wilson,  Ella  Wilson  Brown, 
et  al. 

(See  S.  C.  Reporter's  ed.  333-330.) 

Eminent  domain  — taking  — easement. 

The  owner  of  a  farm,  a  part  of  which  is 
permanently  flooded  by  a  government  dam, 
must  be  compensated,   in   addition  to   the 
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Tklue  of  the  land  taken,  for  tbe  legsened 
value  of  the  farm,  caused  by  tbe  conaequent 
cutting  off  of  &  private  way  across  the  lands 
of  others,  whicli  is  the  onl;  practicable  out- 
let from  the  farm  to  the  county  road. 
IFot  other  cases,  see  Eminent  Domaio,  T^  in 
Diiest  Bud-  Ct.  1008.) 

[No.  H7.1 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Kentucky  to  review  a  judgment  award- 
ing damages  to  the  owner  of  property 
permanently  flooded  by  a  government  dam. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  John  Q. 
Tliomiison  argued  the  cause,  and,  with  Mr. 
A.  C.   CanipUell,   filed  a  brief  for   plaintiff 

If  private  property  is  merely  lessened  in 
value  by  the  erection  of  a  public  improve- 
ment,  and  is  not  invaded  or  encroached  upon, 
there  is  no  implied  contract  to  make  com- 
pensation therefor. 

Northern  Transp.  Co.  v.  Chicago,  09  U.  B. 
1135,  642,  25  L.  ed.  330,  33S;  United  States 
V.  Lynnh,  ISB  U.  S.  445,  4G5,  47  L.  ed.  63D, 
640,  23  Sup.  Ct.  Rep.  349;  Milis  v.  United 
States,  12  L.r..A.  873,  40  Fed.  742. 

'i'o  constitute  a  taking  of  private  property 
Bucli  as  IB  inhibited  by  the  Sth  Amendment 
to  the  Constitution,  unless  just  compensa- 
tion is  mndc,  it  must  be  iiliown  that  the 
owner  thereof  has  been  wholly  deprived  of 
the  use  of  the  same.  If  it  has  been  merely 
injured  or  its  use  impaired,  there  \h  no  tak- 
ing such  as  is  canl«mplated  by  said  Amcnd- 

Northern  Transp.  Co.  t.  Ohicaeo,  supra; 
Bedford  T.  United  States.  102  U.  S.  217,  223- 
229,  48  L.  ed.  414,  410,  417,  24  Sup.  Ct.  Rep. 
238;  Manigault  v.  SprinsR,  1!)0  U.  S.  473, 
484,  485.  50  L.  ed.  274,  280,  281,  20  Sup.  Ct, 
Eep.  127;  Chicago,  B.  &,  Q.  R.  Co.  v.  Illi- 
nois, 200  U.  8.  601,  583,  584.  50  L.  ed.  596, 
605,  008,  26  Sup.  Ct.  Rep.  341,  4  A.  i  E, 
Ann.  Cas.  1175. 

Where  inRrcBB  and  pfireaa  to  and  from 
privnto  property  are  rendered  more  didicult 
by  reason  of  the  erection  of  a.  public  improve- 
ment, and  the  value  of  the  property  is  there- 
by lcssenc<I,  there  is  not  a  taking  such  as  ii 
contemplated  by  said  Amendment. 

Note, — On  liability  for  damming  bacli 
water  of  stream — sec  note  to  Avery  v.  Ver 
mont  Electric  Co,  59  L.R.A.  817. 

On  cutting  olT  nccess  to  »  highwav  as  i 
taking— s;-p  note  to  Ranonn  v.  Sault  Ste 
Mniic-,  15  L.R.A.IN.S.)  49. 
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Gibson  V.  UniUd  States,  166  U.  8.  269, 
270,  275,  276,  41  L.  ed.  996-998,  1002,  IT 
Sup.  Ct.  Rep.  578. 

A  claim  lor  damages  against  the  govem- 
ment,  which  arises  out  of  the  construction  of 
a  lock  and  dam  to  improve  the  navigable  ca- 
pacity of  a  river,  whereby  a  private  road  lias 
been  destroyed  which  afforded  to  the  owners 
of  the  farm  convenient  access  to  and  from 
&  public  highway,  is  not  a  claim  founded 
upon  the  Constitution,  even  though  the  de- 
struction of  tbe  private  road  haa  lessened 
the  value  of  the  farm. 

Bcranton  v.  Wheeler,  179  U.  S.  141,  164, 
4S  L.  ed.  126, 137,  21  Sup.  Ct.  Rep.  48. 

Assistant  Attorney  General  John  Q. 
Thompson  and  Mr.  Percy  M.  Cox  also  filed 
a  brief  for  plaintiff  in  error; 

Private  rights  are  always  subservient  to 
the  public  good. 

3  Grotius,  de  Jure  Belli,  chap.  20,  §  7; 
Surocco  v,  Geary,  3  Cal.  70,  58  Am.  Dee.  333. 

No  liability  attaches  for  remote  or  conse- 
quential damages. 

Lansing  v.  Smith,  8  Cow.  149;  Stevens  v. 
Paterson  &  N.  R.  Co.  34  N.  J.  L.  649,  3  Am. 
Rpp.  269;  Cooley,  Const.  Lim.  0th  ed.  p.  473; 
Dill.  Mun.  Corp.  9  087;  Scdgw.  Stat.  & 
Const.  Law,  2d  ed.  pp.  456  et  seqi  Harvard 
College  V.  Stearns,  15  Grav.  1;  I»uisville 
&  F.  R.  Co.  V.  Brown,  37  B,  Mon.  763:  I.ew- 
is,  Em.  Dom.  3d  ed.  %  202 ;  Shrunk  v.  Schuyl- 
kill Nav.  Co.  14  Serg.  *  R.  71;  Kcasy'v. 
Louisville,  4  Dana,  164,  20  Am.  Di^.  .196; 
Wolfe  v.  Covington  i  L.  R.  Co,  15  B,  Mon. 
404;  Hollister  v.  Union  Co.  0  Conn.  436,  25 
Am.  Dec.  38;  Sharp  v.  United  Stotea,  191 
U.  S.  341,  48  L.  ed.  211,  24  Sup.  Ct,  Rep. 
114;  Currie  v.  Waverly  t  N.  Y.  B.  R.  Co. 
52  N.  J.  L.  392,  10  Am.  St.  Rep.  4.i2.  20 
Atl.  66;  High  Bridge  Lumber  Co.  v.  United 
States,  IB  C.  C.  A.  460,  37  U.  S.  App.  234. 
09  Fed.  324 ;  Bauman  t.  Boss,  107  U.  S.  648, 
42  L.  ed.  270,  17  Sup.  Ct.  Rep.  906;  I.nmliai 
V.  St.  Louis,  16  Mo.  010;  Benjamin  v.  Wheel- 
er, 8  Grny,  400;  Gould  v.  Hudson  River  R. 
Co.  6  S.  Y.  522;  Susquehanna  Canal  Cn.  r. 
Wright,  9  Watts  4  S.  9:  Monongnholn  Nav. 
Co.  v.  Coons,  6  Watts  t  S.  101;  Boston  ft 
W.  R.  Corp.  V.  Old  Colony  R.  Corp.  12  Cush. 
005;  Richardson  v.  Vermont  C.  R.  Co.  25  Vt. 
405,  00  Am.  Doc.  283;  Besenian  v.  Pennsyl- 
vania R.  Co.  50  N.  J.  L.  235.  IS  Atl.  101. 

Mere  inconvenience  or  additional  e\penM 
in  operation  does  not  constitute  n  taking. 

Fumpelly  v.  Green  Bay  &  M.  Canal  Co.  13 
Wall.  16G,  20  L.  ed.  557;  KInnigault  v. 
Springs,  1S9  U.  S.  473,  484,  485,  60  L.  ed. 
274,  280,  281,  26  Sup.  Ct.  Rep.  127;  United 
States  V.  Lynah,  188  U.  S.  473,  474,  47  L. 
ed.  54D,  550,  23  Sup,  Ct.  Rep.  349. 

No  action  can  be  maintained  against  tba 

United    States    under    the    &ct    of    March 

117  U.  S. 


J80D.                                            UifiTCD  States  t.  Welcu.  338,  33V 

3,  1B8T   (24  Stat,  at  L.  503,  chap.  350,  V.  B.  V.  S.  «45,  28  L.  ed.  646,  5  Sup.  Ct.  Rep.  306; 
Comp.  Stat.  1801,  p.  752),  to  recover  dam-  Lnited  States  v.  Ljinah,  188  U.  S.  446,  47 
Bgea  in   tlie  nature  at  a.  trcBpBBB,  whether  L.  ed.  SSB,  23  Sup.  Ct.  Sep.  340. 
proximate  or  conBequcntial,  beeauie  such  ac- 
tion  would   necessarily  Bound   in   tort,  and  Air.  Justice  Holmes  delivered  the  opinion 
therefore  be  without  the  jurisdiction  of  the  of  the  court: 
court.  This   is   a   proceeding   under   the   act   of 

Philadelphia,  W.  &  B.  R.  Co.  t.  Philadel-  March  3,  1887,  chap.  350,  S  2,  24  Stot.  at 

phia  H.  de  G.  Steam  Towlniat  Co.  23  How.  L.  505,  U.  S.  Comp.  Stat.  1001,  p.  753,  to 

200,  ID  L.  ed.  433 ;   Mills  v.  United  States,  recover  the  value  of  land  Uken  by  the  Unit- 

12  L.R.A.  073,  40  Fed.  738;  Wright  v.  Free-  ed  States.     It  is  admitted  that  a  strip  of 

man,  5  Hair.  &,  J.  407;  Lambert  v.  Hoke,  about  3  acres  of  land  lying  along  the  side 

14  Johns.  383;  Cushing  v.  Adama,  18  Pick,  of  Four  Mile  creek,  and  running  east  and 

110;   Shrieve  v.   Stokea,  8  B.  Mon.  453,  48  west,  was  taken,  and  is  to  be  paid  for.     It 

Am.  Dec.  401;   Bigby  v.  United  States,  188  "as  permanently  flooded  by  a  dam  on  Uie 

U.  S.  400,  47  L.  ed.  519,  23  Sup,  Ct,  Rep.  Kentucky  river,  into  which  Four  Mile  creek 

4G8j   Hill  V.  United  States,  140  U.  S,  603,  Howa.     United  States  v,  Lynah,  188  U.  8. 

508,  690,  37  L.  ed.  802,  804,  13  Sup.  Ct.  Rep.  "5.  *^  L-  cd.  539,  23   Sup.   Ct.   Rep.  349. 

1011;  Gibson  V.  United  States,  20  Ct.  CI.  Manigault  v.  Springs.  100  U.  S.  473,  484, 

Ig.  60  L.  ed.  274,  280,  26  Sup.  Ct.  Rep.   127. 
The   plaintiffs   owned   other   land   south   of 

Mr.  Edward  S.  Jouctt  argued  the  cause.  ^„^  adjoining  the  strip  taken,  and   had  a, 

and,  with  Mr.  W.  M.  Beckner,  filed  a  brief  p^j^.^te  right  of  wav  at  right  angles  to  tha 

for  defendanta  in  error:  „^[._     northerly,     across     land     of     other 

Easements  are  subject  to  the  law  of  crai-  parties,  to  the  Ford  county  road,  which  ran 

nent  domain.  parallel  to  the  creek  and  at  some  distanca 

14Cyc.  LawftProc.p.ll30;15Cyc.Law  „^„  jj     This  was  the  only  practical  outlet 

iProc.  p.  607:  Ross  V.Georgia,  C.*N.E.  from    the    pUintifts'    farm    to   the   county 

Co.  33  S.  C.  477,  12  S.  E.  101;   Deavitt  y.  „ad.    The  taking  of  the  intervening  strip  of 

Washington  County,  75  Vt.  106,  53  Atl.  503;  ^^„e  cut  olT  the  use  of  the  way,  and  the 

Western   U.   Teieg.   Co.  v.   Pennsylvania  R.  j„j        „,,(,   tried    the    case    found    that   it 

Co.  105  U.  S.  540,  40  L.  ed.  312,  25  Sup.  Ct.  i^^^„^  the  value  of  the  farm  $1,700.     Hb 

Rep.  133,  1  A.  *  E.  Ann.  Gas.  617.  allowed   this  sum   in  addition  to  $300  for 

Permanent  overflowing  is  a  taking  within  the   land   taken.     The   United   States   took 

the  meaning  of  the  constitutional  provision,  ^   „j.it   of   error   on    the   ground    that   tlie 

Piimpelly  v.  Rrecn  Bay  4  M.  Canal  Co.  13  ,„riaeT  item  was  merely  for  collateral  dam- 
Wall.   106,  20  L.  ed.  657.  ,ge  not  amounting   to   a   taking  and  of  a 

Mr.  Edward  S.  Jouett  also  filed  a  separate  kind  that  cannot  be  allowed;  that  at  most 

brief  for  defendants  in  error:  it  was  only  a  tort.     The  case  is  likened  to 

Wherever  there  is  an  actual  physical  in-  tl'e  depreciation  in  value  of  a  neighboring 

vasion,   conipensation   is   due,   and   the   law  hut  distinct  tract  by  reason  of  the  use  to 

then  fixes  the  measure  of  that  compensation  which  the  government  intends  to  [lut  that 

to  be  the  value  of  the  part  taken,  plua  the  ""'''cli   "*   tnkps.      Sharp   v.   United   SUtes, 

damage  to  the  remainder  of  the  property,  re-  ^^1   U.  S.  341,  355,  48  L.  ed.  211,  216.  24 

suiting  from  such  taking.  Sup.  Ct.  Rep.  114. 

Louisville  A   V.  R.   Co.  v.  Bro\vn,   17  B.  The  petition,  like  the  form  of  the  finding, 

Mon.  763;   Hollister  y.  Union  Co.  0  Conn,  le"*"*  """"e  countennn.^  to  this  contention, 

436,  25  Am.  Dec.  36;   Currie  v.  Waverly  &  by  laying  emphasis  on  the  damage  'lo  [SSI 

N".  Y.  B.  R.  Co.  52  N.  J.  L.  302,  10  Am.  St.  the    farm,     aithouph     it     is    to    be    noted 

Rep.  452,   20    Atl.    56;    Sharpe  v.    United  thAt,   e\-en   in   this   aspect,   the   damngie   \» 

States,  67  L.R.A.  032,  50  C.  C.  A.  607,  1)2  *-°   t''*    '"ct   of    which    a    part    is    taken. 

Fed.  893.  IBl    U-    S.    364.      But   both    petition    and 

The  Welch  farm  and  ita  private  roadway  flndinff    in    substance    show    clearly    that 

should  be  considered  as  one  property.  "'«  way  has  been  permanently  cut  off.     A 

Sharp  V.  United  States,  101  U.  S.  341,  48  private   right  of  way   is   an   easement  and 

L.  ed.  211,  24  Sup.  Ct.  Rep.  114;  Sharpo  V.  '•    '"nd.      We    perceiva   no   reason    why   it 

United  States,  57  L.R.A.  932,  note;  West-  "^ould  not  be  held  to  be  acquired   by  tlw 

brookv.  Muscatine,  N.  AS.  R.  Co.  115  Iowa,  United   SUtes   aa   incident   to   the   fee   for 

100,  88  N.  W.  202;   Potts  v.  Pennsylvania  "'i'^"  it  admits  that  it  must  pay.    But  if  it 

S.  Valley  R.  Co.  119  Pa.  278,  4  Am.  St.  Rep.  w"e  only  destroyed  and  ended,  a  deatruc- 

646,   13  Atl.  201;    Peck  ▼,  Superior  Short  tion  for  public  purposes  may  aa  well  be  a 

Line  R.  Co.  30  Minn.  343,  31  N.  W.  217.  taking  as  would  be  an  appropriation  for  the 

Thi^  action  does  not  sound  in  torL  same  end.    Miller  v,  Horton,  IS2  Mass.  510, 

United  States  v.  Great  Falls  Mfg.  Co.  112  647,  10  L.B.A.  110,  23  An.  St.  Rep.  850. 

B4  L.  ed.  ^»^ 
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26  N.  E.  100.    The  same  reasoning  that  al-  A  PPEAL  from  the  Court  of  Claims  to  re- 
lows  a  recovery  for  the  taking  of  land  by  xjL  view  a  judgment  dismissing  a  petition 
permanent  occupation  allows  it  for  a  right  for  architects'  commissions  for  the  construc- 
of  way  taken  in  the  same  manner;  and  the  tion  of  a  public  building.    Aflirmed. 
value   of    the    easement   cannot   be    ascer-  See  same  case  below,  43  Ct.  CI.  282. 
tained  without  reference  to  the  dominant  The  facts  are  stated  in  the  opinion. 

estate  to  which  it  was  attached.    The  argu-  t^,^    ^^««i^   ,:^,,                 j   j.x. 

.  .        ,          r      J  u        /             *  ^^-   Charles   Fuller   argued   the  cause, 

ment  is  only  confused  by  reference  to  cases  „^ ,    ^..,    -et^^...    i>     :  -.•     w    m              i 

like  Gib8on  V.  Umted  SUte..  166  U.  S.  269.  •"^',  ^  ,\L  C "  ST  .     Tf*?  '"'' 

AH  r      J  AA<*  tf  o       i-ii.  T>       cTo   TT         J  *^*"'  * ullcr,  filcd  a  brief  for  appellants: 

41  L.  ed.  996  17  Sup.  a  Rep.  678;  Harvard  ^he  programme  of  competition  with  it. 

College  V.  Stearns.  16  Gray.  1;  Smith  v.  «,ndition^  offered  the  clairanU  by  the  Sec- 

^k^^^'J^k""  "'/"■•  4^. IT  '  '*f'7  o*  Agriculture  under  th;  act  of 
although  there  are  dec.siou.  the  other  way,  ^^/^  ^  jj^f  ^^  acceptance  by  the  claim- 
that  a  landowner  cannot  recover  for  the  ^j,  „f  .^  ^^^  Election  thereunder 
obatruction  of  a  public  water  cour«.,  the  by  the  Secretary  of  Agriculture  of  the  claim- 

discontinuance  of  a  public  way,  or  the  like.    /^.,  «i„„.   ^Ja  *\>^  -„k-^ *      *    r  i:'  u 

— .               J     ,        V   J    •  •         •     XV  i.  Au  *"^   plans,  and  the  subsequent  act  of  Feb- 

The  ground  of  such  decisions  is  that  the  ^^     ^    ^^,^,3  ^^thorizinrthe  building,  con- 

pUintifT's   rights   are   subject   to   superior  ^^.  J^  ^  ^            contract  between  claimants 

public  rights,  or    that    he  has  no  private  ^^^  ^y^^  United  States 

right,  and  that  his  danm^^  though  greater  ^^^^^  ^    g^    Louis*  Exposition,   16  Mo. 

to  degree  than  that  of  the  rest  of  the  pub-  ^       ^^^  ^^^              supreme  court  of 

he,  IS  the  same  m  kmd.     Here  there  is  no  ^^^^^.    ^  ^^  ^^^  2  g   ^            ^ 

qo^ition   of   t^    plaintiffs     private    right.  ^    Central  Bd.  of  Education,  220  Pa.  668, 

Judgment  affirmed.  7^  ^^j   ^33 

•»«>     T    X*      -n-     «                     •     xv    «  J  The  architects,  at  the  request  of  the  de- 
Mr.  Justice  Harlan  concurs  m  the  judg-  *«„j„«4.    „«j^.x  '  1,  x^  _  1        1        *      xu 
,       ,          -            -x     11         xv     -x         M  fendant,  undertook  to  make  plans  for  the 
ment  only  so  far  as  it  allows  the  item  of  k«;i^:««    x^  «-^  xi.  •          *     •      1   1        1 
!|1^^        ^  building,   to  use  their  professional  knowl- 

'^^*  edge,  skill,  and  labor, — things  which,  prior 

to  the  agreement,  they  were  not  bound  to 

""""~"  do.    This  consideration  is  sufficient. 

Newall  V.  Paige,  10  Gray,  360;  Devecmon 

•  ..#^1  •ATTcrpTvr  tx7    T  r\T>T^       J    T    uf  V.  Shaw,  69  Md.  199,  9  Am.  St.  Rep.  422, 

840]  •AUSTIN  W.  LORD  and  J.  Monroe  ,-    **!    Aas     xj                a- 1           lox  xt    v 

Hewlett,  Doing  Business  under  the  Firm  J^oM"  r^'\  ^^^''iJ'.^'^^'ri.  ^^\^'  h 

Name    4nd    Style    of    Lord    &    Hewlett,  ^^8,  12  L.R.A.  463,  21  Am.  St  Rep.  693,  27 

Appts.,  N.  E.  266;  Molyneux  v.  Collier,  17  Ga.  46. 

^*  Assistant    Attorney    General    Jotm    Q. 

UNITED  STATES.  Thompson    argued    the   cause,    and,    with 

(See  S.  C.  Reporter's  ed.  340-348.)  ^^''  ^."^'^^  ^   Anderson,  filed  a  brief  for 

*                       *                                   '  appellee: 

Pnbltc  oontrncts- prize  competition.  This  court  will  not  review  the  findings 

The  acceptance  of  a  design  for  a  public  made  by  the  court  below. 

Imilding,  submitted  in  the  competition  de*  McClure  v.  United  States,  116  U.  S.  145, 

vised    under    the    act    of    March    2,    1901  29  L.  ed.  672,  6  Sup.  Ct.  Rep.  321 ;  Talbert  v. 

(31  Stat,  at  L.  922,  chap.  806),  does  not  bind  United  States,  166  U.  S.  46,  39  L.  ed.  64,  16 

the  government  to  commission  the  success-  g^p    q^    R^p    4     District  of  Columbia  v. 

?i^'t'*''?*%^  construct  the  building  nro-  ^             ^^     ^    g    ^  g    ^^^   ^^  ^   ^   ^^^ 

vided  for  in  the  separate  and  independent  _-^  __*           _.    _         *  ,     ox       t   j- 

act  of  February  9,   1903    (32   Stat    at  L.  700  26  Sup   Ct.  Rep.  401;  S^sseton  Indians 

806,  chap.  628),  where  the  earlier  act  ex-  ▼•  United  States,  208  U.  S.  661,  566,  62  L. 

pressly  directed  that  the  plans  and  rccom-  ed.  621,  623,  28  Sup.  Ct.  Rep.  362. 

mendations  thereon  were  to  be  transmitted  An  offer  made  by  one  party  must  be  ae- 

to  Congress,  and  the  program  of  competi-  cepted  by  the  other  without  alteration  of 

tion  called  for  the  payment  of  a  stipulated  jts  terms  or  conditions  in  order  to  render  it 

sum  tx)  each  of  the  competing  architects,  ^  contract  between  the  parties. 

in  full  compensation  for  their  services  in  ^y             Henshaw,  4  Wheat.  226,  4  L.  ed. 

preparing  and  submitting  designs,  and  ex-  --«„,/,        /i 7      w    J  t,  t      V,   ^.7^  vm 

plic^tly  Stated  that  the  statute  did  not  pro-  ^^6;  Webb  v.  Alton  M.  &  F.  Ins.  Co.  10  111. 

▼ide  for  a  building,  but  only  for  designs  to  225 ;  Maclay  v.  Harvey,  90  111.  625,  32  Am. 

be  approved  by  Congress.  Rep.  36;  Tilley  v.  Cook  County   (Tilley  v. 

[For  other  cases,  see  Contracts,  680.  681,  In  Chicago),  103  U.  S.  161,  26  L.  ed.  376. 
Digest  Suo.  Ct   1908.1 

[No.  162.1  ^^'  ('^ustice  Harlan  delivered  the  opinion 

of  the  court: 

Argued  April  20,   1910.     Decided  May  2,  The  appellants,  doing  business  as  archi- 

1910.  tects  under  the  name  of  Lord  &  Hewlett, 
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brought  this  action  to  recover  from  the 
United  States  the  sum  of  $75,000  as  due 
them  on  account  of  certain  transactions  re- 
lating to  a  public  building  which  the  United 
States  proposed  to  have  constructed  and 
used  bj  the  Department  of  Agriculture. 

The  court  of  claims  adjudged,  upon  the 
facts  found,  that  the  plaintiffs  had  no  cause 
of  action  against  the  United  States,  and  dis- 
missed the  claimants'  petition. 

The  material  facts  are  as  will  be  now 
stated:  By  the  act  of  March  2d,  1901, 
chap.  805,  Congress  appropriated  the  sum 
of  $5,000,  to  be  immediately  available, 
841]  *"to  enable  the  Secretary  of  Agricul- 
ture to  have  prepared,  under  his  direction, 
plans  for  a  fireproof  administrative  build- 
ing, to  be  erected  on  the  grounds  of  the  De- 
partment of  Agriculture,  in  the  city  of 
Washington,  said  plans  and  such  recom- 
mendations thereon  as  the  Secretary  of 
Agriculture  may  deem  necessary,  to  he 
transmitted  to  Congress  at  its  next  regular 
session.''    31  Stat,  at  L.  022,  938. 

Thereafter,  the  Supervising  Architect  of 
the  Treasury  Department  prepared  what  is 
described  in  the  record  as  a  "programme 
and  conditions  of  a  competition  for  a  build- 
ing for  the  Department  of  Agriculture." 
That  programme  was  approved  by  the  Secre- 
tary of  Agriculture.  It  recited  the  purpose 
to  obtain  designs  for  the  proposed  building 
by  competition  between  ten  architects  of 
good  professional  standing  and  citizens  of 
the  United  States,  to  be  designated  by  a 
special  commission,  and  consisting  of  the 
Secretary  of  Agriculture,  the  Supervising 
Architect  of  the  Treasury,  and  three  named 
persons  not  in  the  service  of  the  govern- 
ment, who  should  report  as  to  the  relative 
merits  of  the  designs  submitted.  The  pro- 
gramme contained,  among  other  provisions, 
the  following:  ''It  must  be  understood, 
however,  that  while  the  ultimate  purpose 
of  the  competition  is  the  selection  of  an 
architect,  the  act  does  not  provide  for  a 
building,  hut  simply  for  a  design  to  he  ap- 
proved hy  Congress  at  the  next  session; 
and,  therefore,  while  it  is  to  be  supposed 
that  the  architect  or  firm  of  architects 
whose  design  shall  be  placed  first  in  this 
competition  will  receive  the  commission  to 
carry  out  the  work  when  the  huilding  is 
authorized^  it  must  be  understood  that  the 
Secretary  of  Agriculture  has  no  authority 
at  this  time  to  enter  into  any  contract  fur- 
ther  than  is  provided  for  hy  this  pro- 
gramme.  The  programme  sets  forth,  ap- 
proximately, the  conditions  and  location  of 
the  building,  modifications  of  which  may 
become  necessary.  If  Congress  provides  for 
the  erection  of  the  building,  the  selected 
architect  is  then  to  prepare  such  design  or 
designs  as  may,  in  the  judgment  of  the  Su- 
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pervising  Architect  of  the  Treasury,  be  neces- 
sary to  meet  the  *condition8  finally  [342 
adopted  by  him.  .  .  .  The  three  mem- 
bers of  this  commission,  not  in  government 
service,  shall  receive  in  full  compensation 
for  their  services,  including  traveling  and 
subsistence  expenses,  the  sum  of  two  hun- 
dred and  fifty  dollars  ($250).  ...  A 
uniform  sum  of  three  hundred  and  fifty 
dollars  ($350)  will  be  paid  to  each  of  the 
competitors  invited,  with  the  understanding 
and  agreement  that  unless  otherwise  pro- 
vided for  by  act  of  Congress,  the  architect 
or  architects  whose  design  shall  be  placed 
first  will  be  awarded  the  commission  for 
carrying  out  the  work,  at  a  fee  computed 
on  the  basis  of  the  schedule  of  charges 
adopted  by  the  American  Institute  of  Ar- 
chitects. It  must  be  understood  that  no 
claim  shall  be  made  upon  the  United  States 
by  any  competitor  for  any  fee,  percentage, 
or  payment  whatever,  or  for  any  expense 
incident  to  or  growing  out  of  his  participa- 
tion in  this  competition,  other  than  is  ex- 
pressly provided  for  by  the  terms  men- 
tioned herein." 

On  the  24th  of  October,  1901,  the  appel- 
lants— who  were  among  the  ten  architects 
selected  to  furnish  necessary  designs  in 
competition — received  notice  from  the  Secre- 
tary of  Agriculture  that  their  plans  for  the 
building  were  selected  by  the  commission, 
and  they  received  and  accepted  the  compen- 
sation ($350)  which  had  been  fixed  by  the 
programme  of  competition  as  full  compen- 
sation for  this  preliminary  work.  Subse- 
quently, October  28th,  1901,  the  Secretary 
of  Agriculture  notified  Congress  that  the 
award  had  been  made  to  the  appellants. 

However,  the  parties,  after  discussion, 
concurred  in  the  view  that,  as  the  Depart- 
ment proposed  a  building  of  increased  size 
and  of  more  expensive  materials,  the  cost 
would  probably  amount  to  $2,500,000,  and 
a  bill  appropriating  that  amount  was  sent 
to  Congress  for  its  consideration  and  action. 
But  Congress  took  no  action  on  the  general 
subject  of  a  public  building  for  the  Agricul- 
tural Department  until  February  9th,  1903, 
when,  without  the  knowledge  of  the  Secre- 
tary of  A«rriculture,  it  passed  an  act  entitled. 
"An  Act  for  the  Erection  of  a  ♦Building  [343 
for  the  I'Se  and  Accommodation  of  the  De- 
partment of  Agriculture."  That  act,  it  may 
be  observed,  did  not  refer  to  the  above  act 
of  1901,  or  to  anything  done  under  it.  It 
yet  provided  for  a  commodious  fireproof 
building  on  the  grounds  of  the  Department 
of  Agriculture  for  the  use  of  that  Depart- 
ment and  its  Bureaus,  "to  be  constructed  in 
accordance  with  plans  to  be  procured,  based 
on  accurate  estimates,  providing  for  the 
erection  of  said  building,  complete  in  all  of 
its  details,  as  herein  described,  and  within 
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tbe  total  cost  of  not  exceeding  the  sum 
herein  stipulated,  and  he  is  hereby  author- 
icedy  after  procuring  such  plans,  and  after 
due  advertisement  for  proposals,  to  enter 
into  contracts  within  the  limit  of  cost  here- 
by fixed,  and  subject  to  appropriations  to 
be  made  by  Congress,  for  the  erection  of 
said  building  complete,  including  heating 
and  yentilating  apparatus,  elevators,  and 
approaches,  and  the  removal  of  the  present 
building  or  buildings  of  the  Department  of 
Agriculture  on  said  grounds.  Sec.  2.  That 
the  supervision  of  the  construction  of  said 
building  shall  be  placed  in  charge  of  an 
officer  of  the  government  especially  qualified 
for  the  duty,  to  be  appointed  by  the  Secre- 
tary of  Agriculture,  subject  to  the  approval 
of  the  head  of  the  Department  in  which 
such  officer  is  employed,  who  shall  receive 
for  his  additional  services  an  increase  of 
26  per  centum  of  his  present  salary,  such 
increase  to  be  paid  out  of  the  appropriation 
for  the  building  herein  authorized.  Sec.  3. 
That  the  limit  of  cost  for  the  construction 
of  said  building  complete,  including  heating 
and  yentilating  apparatus,  elevators,  and 
approaches,  and  the  cost  for  removal  of  the 
present  building  or  buildings  of  the  Depart- 
ment of  Agriculture,  is  hereby  fixed  at 
$1,500,000,  and  no  contract  shall  be  entered 
into  or  expenditure  authorized  in  excess  of 
said  amount."    32  Stat,  at  L.  806,  chap.  528. 

The  sundry  civil  appropriation  act  of 
March  3d,  1903,  contained  this  additional 
provision:  "To  commence  the  erection  of 
a  new  building  for  the  Department  of  Acrri- 
culture,  authorized  by  the  act  approved  Feb- 
S44]  ruary  ninth,  nineteen  hundred  *and 
three,  two  hundred  and  fifty  thousand  dol- 
lars, of  which  sum  one  hundred  thousand  dol- 
lars shall  be  immediately  available;  and  the 
Secretary  of  Agriculture  is  hereby  author- 
ized to.  enter  into  a  contract  or  contracts 
for  the  completion  of  said  building  within 
the  limit  Of  cost  of  one  million,  five  hundred 
thousand  dollars,  fi.xed  by  said  act."  32 
Stat,  at  L.  1130,  chap.  1007. 

Shortly  after  the  passage  of  the  act  of 
March  2d,  1901,  the  Supervising  Architect 
of  the  Treasury,  Taylor,  was  designated  by 
the  Secretary  of  Agriculture  as  expert  ad- 
viser, and  an  advisory  buildinpf  committee, 
of  which  B.  T.  Glallowav  was  chairman,  was 
also  formed.  It  was  found  by  the  court  of 
claims  that  "neither  Mr.  Taylor  nor  any 
of  the  members  of  this  committee  had  au- 
thority to  enter  into  any  contract  or  agree- 
ment with  the  claimants,  which  arransrement 
was  continued  under  the  act  of  1903  until 
May  4,  1903,  when  Taylor  was  superseded 
as  expert  adviser  to  the  Secretary  of  Agri- 
culture by  the  appointment  of  Capt.  John 
S.  Sewell  in  his  stead." 

After  the  passage  of  the  act  of  February 
9th.  1903,  negotiations  were  had  with  the 
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claimants,  in  relation  to  the  detail  of  plans 
and  specifications  for  the  erection  of  a  build* 
ing  provided  for  in  that  act.  But  it  is  found 
that  at  no  time  prior  to  May  4th,  1903» 
when  Sewell  succeeded  Taylor  as  expert 
adviser,  "had  the  claimants  and  the  Secre- 
tary of  Agriculture  or  any  person  or  com- 
mittee appointed  by  him  to  act  for  him» 
agreed  upon  or  accepted  any  specific  plans 
or  specifications  theretofore  prepared  and 
submitted  by  claimants  for  the  erection  of 
said  building."  On  the  contrary,  they  could 
not  agree,  and  their  relations  were  termi- 
nated by  the  letter  from  the  advisory  com- 
mittee, addressed  to  the  appellants,  under 
date  of  April  15th,  1903.  Subsequently^ 
negotiations  between  the  parties  were  re- 
sumed, Capt.  Sewell  representing  the  De- 
partment as  expert  adviser.  The  findings 
state:  "On  May  4,  1903,  and  subsequent 
thereto,  the  negotiations  between  claimants 
and  Captain  Sewell,  superintendent,  as  afore- 
said, had**to  do  exclusively  with  the  [345 
preparation  and  execution  of  a  written  con- 
tract providing  for  their  employment  as 
architects  for  said  building.  Captain  Sewell 
had  prepared  and  submitted  to  claimants 
two  forms  of  contracts  wherein  claimants' 
compensation  for  services  as  architects  for 
said  building  was  fixed  at  3*^  per  cent  of 
contract  price.  After  much  lengthy  corre- 
spondence, discussing  the  propriety  of  such 
a  fee,  and  likewise  the  respective  duties  of 
the  architects  and  superintendent  of  con- 
struction, provided  for  by  the  act  of  Feb- 
ruary 9,  1903,  claimants  declined  to  accept 
the  terms  of  the  said  agreement,  at  the 
same  time  insisting  that  the  compensation 
provided  for  in  the  original  programme  of 
the  Secretary,  to  wit,  6  per  cent,  should 
obtain;  that  they  were  employed  under  and 
by  virtue  of  said  programme,  and  subse- 
quent proceedings  thereto." 

The  findings  further  show  that  on  Febru- 
ary 16th,  1903,  Taylor,  who  wa«  then  expert 
adviser  to  the  Secretary,  had  submitted  to 
claimants  for  their  examination  and  ap- 
proval a  form  of  contract  looking  toward 
their  employment  as  architects  for  the  con- 
struction of  said  building,  in  which  contract 
the  compensation  set  forth  was  5  per  cent 
of  the  sum  expended  in  the  erection  of  the 
same.  Claimants  do  not  appear  to  have 
examined,  approved,  exccute<l,  or  returned 
said  contract.  What  disposition  was  ever 
made  of  it  is  not  shown.  Finally,  on  May 
13th,  1903,  the  Secretary  of  Agriculture  ad- 
dressed a  letter  to  the  claimants,  in  which 
he  referred  to  the  failure  of  the  claimants 
to  accept  the  above  contracts  submitted  to 
them  by  the  Department,  and  announced  his 
purpose  to  look  elsewhere  than  to  them  for 
assistance. 

This  statement  of  the  controlling  facts  is 
quite  sufficient  to  show  that  the  judgment 
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below  was  right.  We  perceive  no  ground  of  a  public  document,  ai  "disbureing  ofSoer 
whatever  for  a  judgment  against  the  United  of  the  Bureau  of  Coast  Guard  and  Tran*- 
States.  Nothing  done  under  the  act  of  portation  of  the  United  States  Government 
March  2d,  1901,  created  any  obligation  upon  "^  the  Philippine  lalanda,''  is  sufficient  a» 
the  part  of  the  Secretary  of  Agriculture,  as  "??'"'*.  ^"nurrer,  although  techn.cnily 
.■  ,1.  .1  ■!  J  !■•  4.  .  J  there  may  be  no  such  bodv  politic  as  "the 
representing  the  Unit«d  States,  to  proceed  ^niwd  Stitos  p>Temment  of  the  Philippine 
under  the  plans  made  by  the  appellants  for  igUnda,"  especially  in  view  of  the  provi- 
S48]tbe  construction  of  the  building  "re-  lions  of  the  Philippine  Islands  Criminnl 
ferred  to  in  that  act.  The  "programme"  of  Code  of  Procedure,  which  require  a  public 
competition,  devised  under  that  act  by  the  offense  to  be  described  in  ordinary  and  con- 
Architect  of  the  Treasury,  under  the  direction  "W  language,  so  ai  to  enable  a  person  of 
of  the  SecreUry,  contemplated  the  payment  """Wnn  understanding  to  know  what  la  in- 
«#  •4i:n  *„  .»»!.  -.»  *;.  tl  ~»~»^:_„  ...h:  tended,  and  the  court  to  pronounce  judg- 
of  MSO  to  each  of  the  ten  competing  arehi-  ^^^^  ^.^ording  to  the  right,  and  dei;la« 
tects,  m  full  compensation  for  the.r  services  that  defects  in  matter  of  form  are  not  ma- 
m  preparing  and  submitting  designs.  That  terial  where  they  do  not  tend  to  prejudice 
amount  was  paid  to  the  appellants.     And  substantial  rights. 

they  were  expressly  informed  by  the  above  [For  other  cnsen.  see  Indictment  niid  Intorma- 

act  that  the  plans  and  recommend ationa  of  "*"'■  "•  "■  '^"•"  ^"'^  ""  ^'"'*' 

the   Secretary   were   to    be   transmitted   to  *^'"i"M7s^^low  ^         ~  ""*"**"'■ 

Con(.reM.     Besides,  the  programme  of  com-  J"Qu«,tion.  not  «i»ed  below,  respecting 

petition   explicitly   staled   that  the   act  did  th^   denial   of   rights  which  find  expression 

not    provide   for  a   building,   but    only   for  and   snnction    in   the   Federal    Cor  sti  tilt  ion 

designs  to  be  approved  by   Congress.     The  and  the  Philippine  Bill  of  Higtits,  mtty  ba 

Secretary  was  without  authority  under  the  considered   by   the  Federal  Supreme  Court, 

act  of  1901  to  make  any  binding  contract  or.  error  to  the  supreme  court  of  the  Philip- 

for  the  erection  of  the  proposed  building;  pi"""  I»'nnds,   in  the  exercise  of  its  dircre- 

and   Congress,  it  seems,  took  no  action  in  J!"".  ""' "  ^"P""'=  Court ^ule  35,  to  no- 

reference   to   the   design,   prepared   by   the  ,For'ofl.«"rnIiI".I^  a'p"!-^  n.ia  Trror,  Vlll. 

appellants   under   that   act.     Nothing  more  j,  la  Ulgeat  Blip.  Ct-  lOOS.l 

was  done  by  either  side  until  Congress,  by  Criminal  law  — cruel  nnd  nnuauul  pan- 

the  act  of  i''ebruary  9th,  1S03,  made  inde-  Ixhment. 

pendent   proviiiions   for    the   erection   of   a  .1.  Cruel    and    unusual    niinislunent,    for- 

building  for  the  use  of  the  Department  of  bidden  by  the  Philippine  Bill  of  Rishti,  is 

Aericulture,  at  a  cost  not  euceeding  «1,BOO,-  inflicted  M  "'*  provisions  of  the  Philippine 

nnn     n..t . t j.  .._  i .l   i.  Penal  Code  under  which  the  falsification  by 

uuo,    nut  no  contract  was  made  under  that  . ,-      i,r  ■   ,     r          l,-         j    m  ■   i  j 

.„.,..,              II     1        .-,     .1.           ..  a  public  olTieial  of  a  public  and  omcial  docu- 

act  with  the  nppeilants.     On  the  contrary,  ^^^^  ^^^^  ^  punished  bv  fine  and  imprison- 

the  minds  of  the  parties  never  met  as  to  ^^J^^_  ^^  hard  and  painful  labor  for  a  peri- 

the  terms  of  any  contract  in  execution  of  od  ranging  from  twelve  years  and  a  day  to 

the  provisions  of  the  act  of  February  9th,  twenty  years,  the  prisoner  being  subject,  as 

1903.    The  appellants  declined  to  accept  the  accessories    to    the    main    punishnieiit.    to 

contract  prepared  and  submitted  by  the  De-  carrying,  .luring  his  imprisonment,  a  chain 

partment.    Clearly,  the  appellants  were  not  »»  "le  ankle,  hanging  from  the  wrist,  to  dep- 

entitled,  simply  because  of  the  acceptance  Ovation  during  the  term  of  imprisonment 

of  their  plans,   prepared   under  the  act  of  "}.   ■="■''   "R*'*''   ?"*  *?„r',S-H«i    J^"A' 

ioni    .            .       1  .1.    1.   -ij'               -III  disnua   ficntion    to    enjoy    political    rights, 

1901   to  construct  the  building  provided  for  ^^jj  ^^^^  ^t^,_  ^^j  t^  sutVeilUnce  of  the 

in  the  separate,  independent  act  of  February  nuthorlties  during  life. 

9th.   1903;   and   as   no  contract   was   made  [For  other  coses,  see  Criminnl  Law,  V.  b,  la 
with  them  by  the  Secretary  under  the  latter  Digest  Sup.  Ct.  lilOS.I 
act,  they  b*ve  no  cause   of  action  against  Stn tn tea  —  Invalid   In  part. 
the  United  Slates.  4.  The  imprisonment  features  of  the  pro- 
Judgment  affirmed.  ""?"■  "'  !*>«/]'! "PI'i"?„P'']'''  ^<"'«  '">■*!;• 
punishment  of  the  falsification  by  a  pubho 
omcial  of  a  public  and  olTicial  document  are 

not   separable    from    the    invalid    aeccssorf 

punishments   therein    provided,   of   depriva- 

...r,...*     .     n,^^..r,    ™~    .      -^  tion   of  "^'^il   rights  and   subjection  to  per- 

a4»]  'PAUL  A.  WEEMS,  PHT.   in   Err.,  petual    disqualification    to    enjoy    political 

UNITED    STATES.  NtrrK.-On    cruel    and    unusual    puniah- 
raents — see  note  to  State  ex  rel.  Garvey  v. 

(See  S.  C.  Reporter's  ed.  349-413.)  Whitaker,  35   L.R.A.   661. 

On  statutes  pnrt  valid  and  part  invalid — 

Criminal   complafut  —  snnaclency  —  de-  see    notes  to  TItusville  Iron  Works  v.  Key- 

ecrlptlon.  stone  Oil  Co.   1   L.B.A.  Sns,  and    Fayette 

1.  The   description   of   the  accused   In    a  County  v.  People's  &  D.   Bank,   10   L.R.A. 

criminal     complaint    charging    falaiflcation  10  V. 
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rights,  and  to  perpetual  suryeillance  of  the 
authorities. 

(For  other  caRes,  see  Statutes,  I.  d,  4,  in  Di- 
gest Sup.  Ct.  1908.] 

[No.  20.] 

Argued  Novemher  30  and  December  1,  1909. 
Decided  May  2,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which  afFirmed  a  conviction  in  the  Court  of 
First  Instance  for  the  City  of  Manila  of  the 
falsification  by  a  public  ofTicial  of  a  public 
and  olTicial  document.  Reversed,  nnd  re- 
manded with  directions  to  dismiss  the  pro- 
ceeding. 

See  same  case  below,  7  Philippine,  241. 

The  facts  are  stated  in  the  opiniun. 

Mr.  A.  S.  Wortliiii^ton  arpjued  the  cause 
and  filed  a  brief  for  plnintifT  in  error: 

If  Weems  was  a  public  official  of  any  gov- 
ernment, it  was  the  p^overnmont  of  the 
Philippine  Islands,  and  not  the  United 
States  government. 

Carrington  v.  liiitcd  Stntos,  208  U.  S.  1, 
52  L.  ed.  3G7,  28  Sup.  Ct.  Rep.  203. 

The  sentence  in  tins  case  inninsod  a  cruel 
and  unusual  punishment,  and  for  t'at  rea- 
son it  should  be  set  aside,  even  if  the  con- 
viction be  not  reversed. 

O'Neil  V.  Vermont,  144  U.  S.  323,  36  L.  ed. 
460,  12  Sup.  Ct.  Rep.  G03;  Waters-Pierce  Oil 
Co.  V.  Texas,  212  U.  S.  Ill,  63  L.  ed.  430, 
29  Sup.  Ct.  Rep.  220;  Paraiso  v.  United 
States,  207  U.  S.  368,  62  L.  ed.  240,  28  Sup. 
Ct.  Rep.  127;  State  v.  Galveston,  H.  &  S.  A. 
R.  Co.  100  Tex.  174,  97  S.  W.  71;  Cooley. 
Const.  Lim.  7th  ed.  p.  471 ;  Charles  v.  State, 
27  Neb.  881,  44  N.  W.  30;  Stoutenburgh  v. 
Frazier,  16  App.  D.  C.  229,  48  L.R.A.  220; 
State  V.  Driver,  78  N.  C.  423;  Hobbs  v. 
State,  133  Ind.  404,  18  L.R.A.  774,  32  N. 
E.  1019;  Johnson  v.  Waukesha  County,  64 
Wis.  288,  25  N.  W.  7 ;  State  ex  rel.  Garvey 
V.  Whitaker,  48  La.  Ann.  627,  35  L.R.A.  661, 
19  So.  457 ;  Thomas  v.  Kinkead,  65  Ark.  502, 
15  L.R.A.  658,  29  Am.  St.  Rep.  68,  18  S.  W. 
S64;  Martin  v.  Johnson,  11  Tex.  Civ.  App. 
628,  33  S.  W.  309 ;  State  v.  Becker,  3  S.  D. 
29,  61  N.  W.  1018;  Re  Bayard,  63  How.  Pr. 
73;  Re  Frazee,  63  Mich.  397,  6  Am.  St.  Rep. 
310,  30  N.  W.  72;  People  v.  Murray,  72 
Mich.  10,  40  N.  W.  29. 

Assistant  Attorney  General  Fowler  ar- 
gued the  cause  and  filed  a  brief  for  defend- 
ant in  error: 

In  order  to  give  jurisdiction  to  this  court, 
the  jurisdictional  question  must  be  raised  in 
the  court  below. 

Paraiso  v.  United  States,  207  U.  S.  368, 
370,  52  L.  ed.  249,  250,  28  Sup.  Ct.  Rep.  127; 
Crain  v.  United  States,  1G2  U.  S.  625,  40  L. 
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ed.  1097,  16  Sup.  Ct.  Rep.  952;  Lawler  v. 
Walker,  14  How.  149,  152,  14  L.  ed.  364, 
365;  Spies  v.  Illinois,  123  U.  S.  131,  181, 
31  L..ed.  80,  91,  8  Sup.  Ct.  Rep.  21,  22; 
Brooks  V.  Missouri,  124  U.  S.  394,  31  L.  ed. 
454,  8  Sup.  Ct.  Rep.  443;  Morrison  v.  Wat- 
son, 154  U.  S.  Ill,  115,  38  L.  ed.  927,  929, 
14  Sup.  Ct.  Rep.  995;  Winona  &  St.  P.  Land 
Co.  V.  Minnesota,  169  U.  S.  540,  40  L.  ed. 
252,  16  Sup.  Ct.  Rep.  88;  F.  G.  Oxley  Stave 
Co.  V.  Butler  County,  166  U.  S.  648,  658,  41 
L,  ed.  1149,  1162,  17  Sup.  Ct.  Rep.  709;  Citi- 
zens' Sav.  Bank  v.  Owensboro,  173  U.  S.  636, 
643,  43  L.  ed.  840,  843,  19  Sup.  Ct.  Rep.  530, 
671;  Home  for  Incurables  v.  New  York,  187 
U.  S.  155,  157,  47  L.  ed.  117,  118,  63  L.R.A. 
320,  23  Sup.  Ct.  Rep.  84;  Johnson  v.  New 
York  L.  Ins.  Co.  187  U.  S.  491,  495,  47  L.  ed. 
273,  274,  23  Sup.  Ct.  Rep.  194;  Chicngo,  I.  & 
L.  R.  Co.  v.  McGuire,  196  U.  S.  128,  40  L. 
ed.  413,  25  Sup.  Ct.  Rep.  200;  Iluli.rt  v. 
Chicago,  202  U.  S.  275,  50  L.  ed.  ](/:C,  CO 
Sup.  Ct.  Rep.  617;  Osborne  v.  Clark,  'H){ 
U.  S.  665,  61  L.  ed.  619,  27  Sup.  Ct.  Rep. 
319;  Soira  v.  Mortiga,  204  U.  S.  470.  51  L. 
ed.  671,  27  Sup.  Ct.  Rep.  343;  Ark:nis\s  v. 
Schlicrholz,  179  U.  S.  608,  45  L.  ed.  3:ir»,  21 
Sup.  Ct.  Rep.  229;  Carey  v.  Houston  ,^  T. 
C.  R.  Co.  150  U.  S.  170.  i81,  37  L.  od.  10 M, 
1044,  14  Sup.  Ct.  Rep.  63;  Ansbro  v.  Inited 
States,  150  U.  S.  695,  40  L.  ed.  310,  10  Sup. 
Ct.  Rep.  187;  Cornell  v.  Green,  163  U.  S.  75, 
78,  41  L.  ed.  76,  16  Sun.  Ct.  Rep.  009;  Cin- 
cinnati,  H.  &  D.  R.  Co.  v.  Thieland,  177 
U.  S.  615,  620,  44  L.  ed.  911,  913,  20  Sup. 
Ct.  Rep.  822. 

The  Bill  of  Rights  for  the  Philipnino«*,  giv- 
ing the  accused  the  right  to  demand  the  na- 
ture and  cause  of  the  accusation  rgaiiist 
him,  does  not  fasten  forever  upon  tln>se  is- 
lands the  inability  of  the  seventeenth  cen- 
tury common  law,  to  under.<*taiid  or  accept  a 
pleading  that  does  not  exclude  every  misin- 
terpretation capable  of  occurring  to  intelli- 
gence fired  with  a  desire  to  pervert. 

Paraiso  v.  United  States,  207  U.  S.  308, 
372.  52  L.  ed.  249,  251,  28  Sup.  Ct.  Rep.  127. 

The  punishment  imposed  is  not  cruel  or 
unusual  within  the  meaning  of  the  Philip- 
pine Bill  of  Rights. 

Wilkerson  v.  Utah,  99  U.  S.  130,  25  L.  ed. 
345;  Re  Kcnmilcr.  130  U.  S.  430.  34  L.  ed. 
519,  10  Sup.  Ct.  Rep.  930. 

The  majority  of  the  cases  hold  thnt  the 
words  employed  in  the  Constitution  signify 
such  punishment  as  would  amount  to  tor- 
ture, or  which  is  so  cruel  as  to  shock  tiie 
conscience  and  reason  of  men:  that  some- 
thing inhuninn  and  barbarous  is  implied.    . 

State  v.  Williams,  77  Mo.  310;  Miller  v. 
State,  140  Ind.  607,  40  L.R.A.  109,  49  N.  F. 
S04;  Hobbs  V.  State.  133  Ind.  404,  18  L.R.A. 
774,  .32  N.  E.  1010:  Re  Bavard,  25  Hun.  646: 
State  V,  Becker,  3  S.  D.  29,  61  N.  W.  1018; 
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Territory  v.  Ketchum,  10  N.  M.  718,  55 
L.R.A.  90,  66  Pac.  169;  People  v.  Morris, 
00  Mich.  634,  8  L.R.A.  685,  45  N.  W.  591. 

Solicitor  General  Hoyt  also  filed  a  brief 
for  defendant  in  error. 


Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Til  is  writ  of  error  brings  up  for  review  the 
judgment  of  the  supreme  court  of  the  Philip- 
pine Islands,  affirming  the  conviction  of 
plaintiff  in  error  for  falsifying  a  "public 
and  official  document." 

In  the  "complaint,"  by  which  the  prose- 
cution was  begun,  it  was  charged  that  the 
plaintiff  in  error,  "a  duly  appointed,  quali- 
fied, and  acting  disbursing  officer  of  the  Bu- 
reau of  Coast  Guard  and  Transportation  of 
the  United  States  Government  of  the  Philip- 
pine Islands,"  did,  as  such,  "corruptly,  and 
with  intent  then  and  there  to  deceive  and 
defraud  the  United  States  government  of  the 
Philippine  Islands  and  its  officials,  falsify 
a  public  and  official  document,  namely,  a 
cash  book  of  the  captain  of  the  port  of  Ma- 
nilla, Philippine  Islands,  and  the  Bureau 
of  Coast  Guard  and  Transportation  of 
the  United  States  Government  of  the 
Philippine  Islands,"  kept  by  him  as  disburs- 
ing officer  of  that  bureau.  The  falsification, 
which  is  alleged  with  much  particularity, 
was  committed  by  entering  as  paid  out,  "as 
wages  of  employees  of  the  lighthouse  service 
358]  "of  the  United  States  government  of 
the  Philippine  Islands,"  at  the  Capul  light- 
house, of  204  pesos,  and  for  like  service  at 
the  Matabriga  lighthouse  of  408  pesos,  Phil- 
ippine currency.  A  demurrer  was  filed  to 
the  "complaint,"  which   was  overruled. 

He  was  convicted,  and  the  following  sen- 
tence was  imposed  upon  him:  "To  the  penal- 
ty of  fifteen  years  of  cadena,  together  with 
the  accessories  of  §  56  of  the  Penal  Code,  and 
to  pay  a  fine  of  4,000  pesetas,  but  not  to 
serve  imprisonment  as  a  subsidiary  punish- 
ment in  case  of  his  insolvency,  on  account 
of  the  nature  of  the  main  penalty,  and  to 
pay  the  costs  of  this  cause." 

The  judgment  and  sentence  were  affirmed 
by  the  supreme  court  of  the  islands. 

It  is  conceded  by  plaintiff  in  error  that 
.some  of  the  questions  presented  to  the  su- 
preme court  of  the  Philippine  Islands  can- 
not be  raised  in  this  court,  as  the  record 
does  not  contain  the  evidence.  Indeed, 
plaintiff  in  error  confines  his  discussion  to 
one  point  raised  in  the  court  below  and  to 
three  other  questions,  which,  though  not 
brought  to  the  attention  of  the  supreme 
court  of  the  islands,  and  not  included  in  the 
assignment  of  errors,  are  of  such  impor- 
tance, it  is  said,  that  this  court  will  con- 
sider them  under  the  right  reserved  in  rule 
.35. 
64  li.  ed. 


^These  questions  are  as  follows:  [S6« 
''I.  The  court  below  erred  in  overruling 
the  demurrer  to  the  complaint,  this  assign- 
ment being  based  upon  the  fact  that,  in  the 
complaint,  the  plaintiff  in  error  is  described 
as  the  'disbursing  officer  of  the  Bureau  of 
Coast  Guard  and  Transportation  of  the 
United  States  Government  of  the  Philippine 
Islands>'  and  the  cash  book  referred  to  in 
the  complaint  is  described  as  a  book  'of  the 
captain  of  the  port  of  Manila,  Philippine 
Islands,'  whereas  there  is  no  such  body  pol- 
itic as  the  'United  States  government  of  the 
Philippine  Islands.' 

"2.  The  record  does  not  disclose  that  the 
plaintiff  in  error  was  arraigned,  or  that  be 
pleaded  to  the  complaint  after  his  demurrer 
was  overruled  and  he  was  'ordered  to  plead 
to  the  complaint.' 

"3.  The  record  does  not  show  that  the 
plaintiff  in  error  was  present  when  he  was 
tried,  or,  indeed,  that  he  was  present  in 
court  at  any  time. 

"4.  Tlie  punishment  of  fifteen  years'  im« 
prisonment  was  a  cruel  and  unusual  pun* 
ishment,  and,  to  the  extent  of  the  sentence, 
the  judgment  below  should  be  reversed  on 
this  ground." 

The  second  assignment  of  error  was  hn«ed 
upon  a  misapprehension  of  the  fact,  and  has 
been  abandoned. 

Tlie  argument  to  support  the  first  assign- 
ment of  error  is  based  upon  certain  acts  of 
Congress  and  certain  acts  of  the  Philippine 
Commission  in  which  the  government  of 
the  United  States  and  the  government  of  the 
Islands  are  distinguished.  *And  it  is  [300 
urged  that  in  one  of  the  acts  (§  3306  of  the 
acts  of  the  commission)  it  is  recognized  that 
there  may  be  allegiance  to  or  treason 
against  both  or  "either  of  them,"  and  (§ 
3397)  that  there  may  be  "rebellion  or  insur- 
rection against  the  authority"  of  either,  and 
(§  3398)  that  there  may  be  a  conspiracy  to 
overthrow  either,  or  to  ** prevent,  hinder,  or 
delay  the  execution  of  any  law  of  either." 
Other  sections  are  cited,  in  which  it  is  con- 
tended that  the  insular  government  is  spok- 
en of  as  an  "entity,"  and  distinguished  from 
that  of  the  United  States.  Section  1366, 
which  defines  the  duty  of  the  attorney  gener- 
al, it  is  pointed  out,  especially  distinguishes 
between  "causes,  civil  or  criminal,  to  whieh 
the  United  States  or  any  officer  thereof  in 
his  official  capacity  is  a  party,"  and  causes, 
civil  or  ciiminal,  to  which  the  "government 
of  the  Philippine  Islands  or  any  officer  there- 
of in  his  official  capacity  is  a  party."  And 
still  more  decisively,  it  is  urged,  by  subdi- 
vision "C"  of  §  1366,  in  which  it  is  recognized 
that  the  cause  of  action  may  be  for  money, 
and  that  the  judgment  may  be  for  money  "be- 
longing to  the  government  of  the  United 
States  and  that  of  the  Philippine  Islands  or 
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some  other  province."    It  is  therefore  con- 
tended that  the  jifovcrnnient  of  tlie  United 
States  and  that  of  the  Philippine  Islands  arc 
distinct  legal  entities,    and  that  tlicre  may 
be  civil  obligations  to  one,  and  not  to  the 
other;  that  there  may  be  governmental  lia- 
bility to  the  one,  and  not  to  the  other;  and 
that  proceedings,  civil  or  criminal,  against 
either,  must  recognize  the  distinction  to  be 
sufiicient  to  justify  a  judgment.     To  apply 
these  principles,  let  us  see  what  the  infor- 
mation charges.    It  describes  Weems,  plain- 
tifT  in   error,   as   "a  public   official   of  the 
United  States  government  of  the  Philippine 
Islands;  to  wit,  a  duly  appointed  and  quali- 
fied acting  disbursing  official  of  the  Bureau 
of  Coast  Guard  and  Transportation  of  the 
United  States  Government  of  the  Philippine 
Isiands;*'  and  it  is  charged  that,  by  taking 
advantage  of  his  oHicial  position,  with  in- 
tent to    "deceive   and    defraud    the   United 
States    government    of    the    Phillipine    Is- 
lands," he  falsified  a  pu1)}ic  and  oHicial  docu- 
ment.    In  the  same  manner  the  government 
801]  *is  designated  throughout  the  informa- 
tion. It  is  contended  that  "there  is  no  sucii 
body  politic  as  the  'United  States  govern- 
ment of  the  Philippine  Islands,' "  and  it  is 
urged  tliat  the  objection  does  not  relate  to  a 
matter  of  form.   "It  is  as  substantial,"  it  is 
said,  as  the  point  involved  in  Carrington  v. 
United  States,  208  U.  S.  1,  .'52  L.  cd.  307,  2S 
Sup.  Ct.  Rep.  203,  where  a  military  officer  of 
the  United  States  was  prosecuted  as  a  civil 
officer  of  the  government  of  the  Philippines. 
His  conviction  was  reversed,  this  court  hold- 
ing that,  "as  a  soldier,  he  was  not  an  olficial 
of  the     Philippines,     but     of     the     United 
States.*' 

It  is  true  that  the  distinctions  raised  are 
expressed  in  the  statutes,  and  neee-saiily  so. 
It  would  be  difficult  other\vi>c  to  provide  for 
government  where  there  is  a  paramount  au- 
thoritv  makini;  use  of  subordinate  iIi^tru- 
mentalities.  We  have  exam  pies  in  the 
states  of  the  Union  and  tlieir  lesser  munici- 
pal divisions,  and  riglits  may  flow  from  iuul 
to  such  IcHscr  divisi(»ns.  And  the  dislinction 
in  the  Philippine  statutes  means  no  more 
than  that,  and,  conforming  to  that,  a  dis- 
tinction is  clearly  made  in  the  information. 
Weems's  official  position  is  described  a? 
"disbursing  oflicer  of  the  Bureau  of  Coa^t 
Guard  and  Transportation  of  the  United 
States  Government  of  the  Philippine  Is- 
lands." There  is  no  real  uiicertaintv  in 
this  description,  and  whatever  technical 
nicety  of  discrimination  might  have  lM»en  in- 
sisted on  at  one  time  cannot  now  be,  in 
view  of  the  provisions  of  the  Philippine 
Criminal  Code  of  Procedure,  which  requires 
a  public  olTense  to  be  described  in  "ordinary 
and  concise  language/*  not  necessarily  in 
the  words  of  the  «tatute,  "but  in  such  form 
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as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended,  and  the 
court  to  pronounce  judgment  according  to 
the  right.*'  And  it  is  further  provided  that 
"no  information  or  complaint  is  insufficient^ 
nor  can  the  trial,  judgment,  or  other  pro- 
ceeding be  affected,  by  reason  of  a  defect  in 
matter  of  form  which  does  not  tend  to  prej- 
udice a  substantial  right  of  the  defendant 
upon  the  merits"   (§  10). 

Carrington  v.  United  States,  208  U.  S.  1, 
52  L.  ed.  3G7,  28  Sup.  Ct.  Rep.  203,  is  not  in 
point.  In  *that  case  it  was  attempted  [362 
to  hold  Carrington  guilty  of  an  offense  as  a 
civil  officer  for  what  he  had  done  as  a  mili- 
tary officer.  As  he  was  the  latter,  he  had 
not  committed  any  offense  under  the  stat- 
ute. The  first  assignment  of  error  is  there- 
fore not  sustained. 

It  is  admitted,  as  we  have  seen,  that  tho 
questions  presented  by  the  third  and  fourth 
assignments  of  error  were  not  made  in  the 
courts  below,  but  a  consideration  of  them 
is  invoked  under  rule  35.  which  provides 
that  this  court,  "at  its  option,  may  notice  a 
plain  error  not  assigned." 

It  is  objected  on  the  other  side  that  Pa- 
raiso  v.  United  States,  207  U.  S.  308,  rj2  L.  ed. 
249,   28    Sup.   Ct.   Rep.    127,   stands   in    the 
way.     But  the  rule  is  not  altoi'j'ther  con- 
trolled  by   precedent.     It  confers   a  discre- 
tion that  may  be  exercised  at  any  time,  no 
matter  what  may  have  been  done  at  some 
other  time.     It  is  true  we  declined  to  exer- 
cise it  in  Paraiso  v.  United  States,  but  wo 
exercised  it  in  Wiborg  v.  I'nited  States,  163 
U.  S.  632,  058,  41  L.  ed.  280,  208.  IG  Sup.  Ct 
Rep.   1127,  1197;    Clyatt  v.   United   States. 
197   U.  S.  207,  221,  49  L.  ed.  720,  731,  25 
Sup.  Ct.  Rep.  429,  and  Crawford  v.  United 
States,  212  U.  S.  183,  53  L.  ed.  465,  29  Sup.  Ct. 
Rep.  260,  15  A.  &  E.  Ann.  Cas.  392.  It  may  be 
said,  however,  that  Paraiso  v.  United  States 
is  more  directly  applicable,  as  it  was  con- 
cerned with  the  same  kind  of  a  crime  as  that 
in  the  case  at  bar,  and  that  it  was  contended 
there,  as  here,  that  the  amount  of  fine  and 
imprisonment    imposed  infiicted  a  cruel  and 
unusual  punishment.    It  may  be  that  we  were 
not  sullleiently  impressed  with  the  import- 
ance of  those  contentions,  or  saw  in  the  cir- 
cumstances of  the  case  no  reason  to  exercise 
our  riijht  of  review  under  rule  35.     As  we 
have  already  said,  the  rule  is  not  a  rigid 
one.  and  we  have  less  reluctance  to  disre- 
gard prior  examples  in  criminal  cases  than 
ill  civil  cases,  and  less  reluctance  to  act  un- 
der it  when  rigiits  are  asserted  which  are  of 
such    high   character  as   to   find   expression 
and  sanction  in  the  Constitution  or  Bill  of 
Rights.     And  such   rights   are   asserted   in 
this  case. 

The  assiirnment  of  error  is  that  "a  punish- 
ment of  fifteen  years*  imprisonment  was  a 
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cruel  and  unusual  punishment,  and,  to  the 
extent  of  the  sentence,  the  judgment  below 
should  be  reversed  on  this  ground."  Weems 
863]  was  convicted,  as  we  'have  seen,  for 
the  falsilication  of  a  public  and  official  docu- 
ment, t)y  entering  therein,  as  paid  out,  the 
ftums  of  208  and  408  pesos,  respectively,  as 
wages  to  certain  employees  of  the  lighthouse 
service.  In  other  words,  in  entering  upon  his 
cash  book  those  sums  as  having  been  paid 
out  when  they  were  not  paid  out;  and  the 
**truth,'*  to  use  the  language  of  the  statue, 
was  thereby  perverted  "in  the  narration  of 
facts." 

A  false  entry  is  all  that  is  necessary  to 
constitute  the  offense.  Whether  an  offender 
against  tlie  statute  injures  anyone  by  his 
act,  or  intended  to  injure  anyone,  is  not 
material,  the  trial  court  held.  The  court 
said:  "It  is  not  necessarj'  that  there  be  any 
fraud  nor  even  the  des?re  to  defraud,  nor 
intention  of  personal  gain  on  the  part  of 
the  person  committing  it,  that  a  falsifica- 
tion of  a  public  document  be  punishable;  it 
is  suflicicnt  tliat  the  one  who  committed  it 
had  the  intention  to  pervert  the  truth  and 
to  falsify  tlio  <locument,  and  that  bv  it  dam- 
age  might  result  to  a  third  party."  The 
court  further,  in  the  definition  of  the  na- 
ture of  the  oirense  and  the  purpose  of  the 
law,  said:  **In  public  documents,  the  law 
takes  into  consideration  not  only  private 
interests,  but  also  the  interests  of  the  com- 
munity;" and  it  is  its  endeavor  (and  for 
this  a  decision  of  the  Supreme  Court  of 
{Spain,  delivered  in  1873,  was  quoted)  "to 
protect  the  interest  of  society  by  the  most 
strict  faithfulness  on  the  part  of  a  public 
official  in  the  administration  of  the  office 
intrusted  to  him,"  and  thereby  fulfil  the 
''responsibility  of  the  state  to  the  communi- 
ty for  the  official  or  public  documents  under 
the  safeguard  of  the  state."  And  this  was 
attempted  to  be  secured  through  the  law  in 
controversy.  It  is  found  in  §  1  of  chapter 
4  of  the  Penal  Code  of  Spain.  The  caption 
of  the  section  is,  "Falsification  of  Official 
and  Commercial  Documents  and  Telegraphic 
Despatches."  Article  300  provides  as  fol- 
lows: "The  penalties  of  cadcna  temporal 
and  a  fine  of  from  1,250  to  12.500  pesetas 
shall  be  imposed  on  a  public  official  who, 
taking  advantage  of  his  authority,  shall 
commit  a  falsification.  ...  By  pervert- 
ing the  truth    in    the    narration    of  facts 
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By  other  provisions  of  the  Code  we  find  that 
S64]  there  are  only  *two  degrees  of  punish- 
ment higher  in  scale  than  cadcna  icmpor- 
aly — death,  and  rndmn  pcrpetua.  The  pun- 
ishment of  cadcna  temporal  is  from  twelve 
years  and  one  day  to  twenty  years  (arts. 
28  and  00).  which  "shall  be' served"  in 
certain  "penal  institutions."  And  it  is  provid- 
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ed  that  "those  sentenced  to  cadcna  temporal 
and  cadcna  pcrpetua  shall  labor  for  the 
benefit  of  the  state.  They  shall  always 
carry  a  chain  at  the  ankle,  hanging  from  the 
wrists;  they  shall  be  employed  at  hard  and 
painful  labor,  and  shall  receive  no  assist- 
ance whatsoever  from  without  the  institu- 
tion." Arts.  105,  106.  There  are,  besides, 
certain  accessory  penalties  imposed,  which 
are  defined  to  be  (I)  civil  interdiction; 
(2)  perpetual  absolute  disqualification ;  (3) 
subjection  to  surveillance  during  life.  These 
penalties  are  defined  as  follows: 

"Art.  42.  Civil  interdiction  shall  deprive 
the  person  punished,  as  long  as  he  sulFers 
it,  of  the  rights  of  parental  authority-, 
guardianship  of  person  or  property,  partici- 
pation in  the  family  council,  marital  au- 
thority, the  administration  of  property,  and 
the  right  to  dispose  of  his  own  property 
by  acts  inter  vivos.  Those  cases  arc  ex- 
cepted in  which  the  laws  explicitly  limit 
its  effects. 

"Art.  43.  Subjection  to  the  surveillance 
of  the  authorities  imposes  the  following 
obligations  on  the  persons  punished: 

"1.  That  of  fixing  his  domicil  and  giving 
notice  thereof  to  the  authoritv  immediate- 
ly  in  charge  of  his  surveillance,  not  being 
allowed  to  change  it  without  the  knowledge 
and  permission  of  said  authority,  in  writing. 

"2.  To  observe  the  rules  of  inspection 
prescribed. 

"3.  To  adopt  some  trade,  art,  industry,  or 
profession  should  he  not  have  known  means 
of  subsistence  of  his  own. 

"Whenever  a  person  punished  is  placed 
under  the  surveillance  of  the  authorities,  no- 
tice thereof  shall  be  given  to  the  govern- 
ment and  to  the  governor  general." 

The  penalty  of  perpetual  absolute  dis- 
qualification is  the  deprivation  of  office,  even 
though  it  be  held  by  popular  election,  the 
deprivation  of  the  right  to  vote  or  to  be 
elected  to  •public  office,  the  disquali-  [365 
fication  to  acquire  honors,  etc.,  and  the  loss 
of  retirement  pay,  etc. 

These  provisions  are  attacked  as  infring- 
ing that  provision  of  the  Bill  of  Rights  of 
the  islands  which  forbids  the  infliction  of 
cruel  and  unusual  punishment.  It  must  be 
confessed  that  thev,  and  the  sentence  in 
this  case,  excite  wonder  in  minds  accustomed 
to  a  more  considerate  adaptation  of  pun- 
ishment to  the  degree  of  crime.  In  a  sense 
the  law  in  controversy  seems  to  be  inde- 
pendent of  degrees.  One  may  be  an  offender 
against  it,  as  we  have  seen,  though  he  gain 
nothing  and  injure  nolwdy.  It  has,  how- 
ever, some  human  indulgence, — it  is  not  ex- 
actly Draconian  in  uniformity.  Though  it 
starts  with  a  severe  penalty,  between  that 
and  the  maximum  penalty  it  yields  some- 
thing   to    extenuating    circumstances.     In- 
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deed,  bj  article  96  of  the  Penal  Code  the 
penalty  is  declared  to  be  "divisible,"  and  the 
legal  term  of  its  "duration  is  understood 
as  distributed  into  three  parts,  forming  the 
three  degrees, — ^that  is,  the  minimum,  me- 
dium, and  maximum,**— being  respectively 
twelve  years  and  one  day  to  fourteen  years 
and  eight  months;  from  fourteen  years, 
eight  months,  and  one  day  to  seventeen 
years  and  four  months;  from  seventeen 
years,  four  months,  and  one  day  to  twenty 
years.  The  law  therefore  allows  a  range 
from  twelve  years  and  a  day  to  twenty 
years,  and  the  government,  in  its  brief,  ven- 
tures to  say  that  "the  sentence  of  fifteen 
years  is  well  within  the  law.**  But  the 
sentence  is  attacked  as  well  as  the  law,  and 
what  it  is  to  be  well  within  the  law  a  few 
words  will  exhibit.  The  mimimum  term 
of  imprisonment  is  twelve  years,  and 
that,  therefore,  must  be  imposed  for 
"perverting  the  truth**  in  a  single  item 
of  a  public  record,  though  there  be  no  one 
injured,  though  there  be  no  fraud  or  pur- 
pose of  it,  no  gain  or  desire  of  it.  Twenty 
years  is  the  maximum  imprisonment,  and 
that  only  can  be  imposed  for  the  perversion 
oC  truth  in  every  item  of  an  officer's  ac- 
counts, whatever  be  the  time  covered  and 
whatever  fraud  it  conceals  or  tends  to  con- 
ceal. Between  these  two  possible  sentences, 
which  seem  to  have  no  adaptable  relation,  or 
366]  rather  •in  the  difference  of  eight  years 
for  the  lowest  possible  offense  and  the  high- 
est possible,  the  courts  below  selected  three 
years  to  add  to  the  minimum  of  twelve 
years  and  a  day  for  the  falsification  of  two 
items  of  expenditure,  amounting  to  the 
sums  of  408  and  204  pesos.  And  the  fine 
and  "accessories**  must  be  brought  into  view. 
The  fine  was  4,000  pesetas, — an  excess  also 
over  the  minimum.  The  "accessories"  we 
have  already  defined.  We  can  now  give 
graphic  description  of  Wcems's  sentence  and 
of  the  law  under  which  it  was  imposed.  Let 
us  confine  it  to  the  minimum  degree  of  the 
law,  for  it  is  with  the  law  that  we  are  most 
concerned.  Its  minimum  degree  is  confine- 
ment in  a  penal  institution  for  twelve  years 
and  one  day,  a  chain  at  the  ankle  and  wrist 
of  the  offender,  hard  and  painful  labor,  no 
assistance  from  friend  or  relative,  no  mari- 
tal authority  or  parental  rights  or  rights  of 
property,  no  participation  even  in  the  fami- 
ly council.  These  parts  of  his  penal- 
ty endure  for  the  term  of  imprison- 
ment. From  other  parts  there  is  no 
intermission.  His  prison  bars  and  chains 
are  removed,  it  is  true,  after  twelve  years, 
but  he  goes  from  them  to  a  perpetual  limi- 
tation of  his  liberty.  He  is  forever  kept  un- 
der the  shadow  of  his  crime,  forever  kept 
within  voice  and  view  of  the  criminal  magis- 
trate, not  being  able  to  change  his  domicil 
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without  giving  notice  to  the  "authority  im- 
mediately in  charge  of  his  surveillance," 
and  without  permission  in  writing.  He  may 
not  seek,  even  in  other  scenes  and  among 
other  people,  to  retrieve  his  fall  from  recti- 
tude. Even  that  hope  is  taken  from  him, 
and  he  is  subject  to  tormenting  regulations 
that,  if  not  so  tangible  as  iron  bars  and 
stone  walls,  oppress  &s  much  by  their  con- 
tinuity, and  deprive  of  essential  liberty.  No 
circumstance  of  degradation  is  omitted.  It 
may  be  that  even  the  cruelty  of  pain  is  not 
omitted.  He  must  bear  a  chain  niglit  and 
day.  He  is  condemned  to  painful  as  well  as 
hard  labor.  What  painful  labor  may  mean 
we  have  no  exact  measure.  It  must  be 
something  more  than  hard  labor.  It  may 
be  hard  labor  pressed  to  the  point  of  pain. 
Such  penalties  for  such  offenses  amaze  those 
*who  have  formed  their  conception  of  [367 
the  relation  of  a  state  to  even  its  oil'cnding 
citizens  from  the  practice  of  the  American 
commonwealths,  and  believe  that  it  is  a 
precept  of  justice  that  punishment  for  crime 
should  be  graduated  and  proportioned  to 
offense. 

Is  this  also  a  precept  of  the  fundamen- 
tal law?  We  say  fundamental  law,  for  the 
provision  of  the  Philippine  Bill  of  Rif^hts, 
prohibiting  the  infliction  of  cruel  and  un- 
usual punishment,  was  taken  from  the  Con- 
stitution of  the  United  States,  and  must 
have  the  same  meaning.  This  was  decided 
in  Kepner  v.  United  States,  195  U.  S.  100, 
49  L.  ed.  114,  24  Sup.  Ct.  Rep.  797,  1  A.  &  E. 
Ann.  Cas.  655,  and  Serra  v.  Mortiga,  204  U. 
S.  477,  51  L.  ed.  574,  27  Sup.  Ct.  Rep.  343. 
In  Kepner  v.  United  States  this  court  con- 
sidered the  instructions  of  the  President  to 
the  Philippine  Commission,  and  quoted  from 
them  the  admonition  to  the  commission  that 
the  government  that  we  were  establishing 
was  not  designed  "for  our  satisfaction  or 
for  the  expression  of  our  theoretical  views, 
but  for  the  happiness  ...  of  the  people 
of  the  Philippine  Islands;  and  the  measures 
adopted  should  be  made  to  conform  to  tlieir 
customs,  their  habits,  and  even  their  preju- 
dices, to  the  fullest  extent  consistent  with 
the  accomplishment  of  the  indispensable  req- 
uisites of  just  and  effective  government." 
But,  it  was  pointed  out,  a  qualification  ac- 
companied the  admonition,  and  the  commis- 
sion was  instructed  "to  bear  in  mind'*  and 
the  people  of  the  islands  "made  ]il:\in]v  to 
understand'*  that  certain  great  ])rii!c'i»]p« 
of  government  had  been  made  tlie  l»:isis 
of  our  governmental  system,  wliieli  were 
deemed  "essential  to  the  rule  of  luv  niu]  titc 
maintenance  of  individual  freedom.*'  And 
the  president  further  declared  that  there 
were  "certain  practical  rules  of  government 
which  we  have  found  to  be  essential  to  the 
preservation  of  those  great  principles  of  lib- 
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erty  and  law/'  These  he  admonished  the 
commission  to  establish  and  maintain  in  the 
islands  *'for  the  sake  of  their  liberty  and 
happiness,"  however  they  might  conflict 
with  the  customs  or  laws  of  procedure  with 
which  they  were  familiar.  In  view  of  the 
importance  of  these  principles  and  rules, 
which  the  President  said  the  "enlightened 
368]  *thoug]it  of  the  Philippine  Islands" 
would  come  to  appreciate,  he  imposed  their 
observance  *'upon  every  division  and  branch 
of  the  government  of  the  Philippines." 

Among  those  rules  was  that  which  pro- 
hibited the  infliction  of  cruel  and  unusual 
punishment.  It  was  repeated  in  the  act  of 
July  I,  1902  [32  Stat,  at  L.  691,  chap. 
1369],  providing  for  the  administration 
of  the  affairs  of  the  civil  government  in 
tlio  islands,  and  this  court  said  of  it  and  of 
the  instructions  of  the  President  that  they 
were  ''intended  to  carry  to  the  Philippine 
Islands  those  principles  of  our  government 
which  the  President  declared  to  be  estab- 
lished ns  rules  of  law  for  the  maintenance  of 
individual  freedom."  The  instructions  of 
tlie  IMcsidont  and  the  act  of  Congress  found 
in  nominal  existence  in  the  islands  the  Pe- 
nal Code  of  Spain,  its  continuance  having 
been  declared  by  military  order.  It  may  be 
there  was  not  and  could  not  be  a  careful 
consideration  of  its  provisions  and  a  deter- 
mination to  what  extent  they  accorded  with 
or  were  repugnant  to  the  "great  principles  of 
liberty  and  law"  which  had  been  "made  the 
basis  of  our  governmental  system."  Upon 
the  institution  of  the  government  of  the 
commission,  if  not  before,  that  considera- 
tion and  determination  necessarily  came  to 
the  courts  and  are  presented  by  this  record. 

What  constitute  a  cruel  and  unusual  pun- 
ishment has  not  been  exactly  decided.  It 
has  l)Ocn  said  that  ordinarily  the  terms  im- 
ply something  inhuman  and  barbarous, — 
torture  and  the  like.  McDonald  v.  Com. 
173  Mass.  322,  73  Am.  St.  Rep.  293,  53  N.  E. 
874.  The  court,  however,  in  that  case,  con- 
ceded the  ))osBibi]ity  "that  punishment  in 
the  state  prison  for  a  long  term  of  years 
might  bo  so  disproportionate  to  the  oJrense 
as  to  constitute  a  cruel  and  unusual  punish- 
ment." Other  cases  have  selected  cer- 
tain tyrannical  acts  of  the  English  mon- 
archs  as  illustrating  the  meaning  of  the 
clause  and  the  extent  of  its  prohibition. 

The  provision  received  very  little  debate 
in  Congress.  We  find  from  the  Congression- 
al Register,  p.  225,  that  Mr.  Smith,  of 
South  Carolina,  "objected  to  the  Avords  *nor 
369]  cruel  and  *unu8ual  punishment,*  the 
import  of  them  being  too  indefinite."  Mr. 
Livermore  opposed  the  adoption  of  the 
clause,  saying: 

"The  clause  seems  to  express  a  great  deal 
of  humanity,  ou  which  account  I  have  no 
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objection  to  it;  but,  as  it  seems  to  have  no 
meaning  in  it,  I  do  not  think  it  necessary. 
What  is  meant  by  the  terms  'excessive  bailf 
Who  are  to  be  the  judges?  What  is  under- 
stood by  'excessive  fines?'  It  lays  with  the 
court  to  determine.  No  cruel  and  unusual 
punishment  is  to  be  inflicted;  it  is  some- 
times necessary  to  hang  a  man,  villains  oft- 
en deserve  whipping,  and  perhaps  having 
their  ears  cut  ofif;  but  are  we,  in  future,  to 
be  prevented  from  inflicting  these  punish- 
ments because  they  are  cruel?  If  a  more 
lenient  mode  of  correcting  vice  and  deter- 
ring others  from  the  commission  of  it  could 
be  invented,  it  would  be  very  prudent  in  the 
legislature  to  adopt  it;  but  until  we  have 
some  security  that  this  will  be  done,  we 
ought  not  to  be  restrained  from  making 
necessary  laws  by  any  declaration  of  this 
kind." 

The  question  Avas  put  on  the  clause,  and 
it  was  agreed  to  by  a  considerable  majority. 

Xo  case  has  occurred  in  tliis  court  which 
has  called  for  an  exhaustive  definition.  In 
IVrvear  v.  ^lassachusetts,  5  Wall.  475,  18  L. 
ed.  608,  it  was  decided  that  the  clause  did 
not  apply  to  state  but  to  national  legisla- 
tion. But  we  went  further,  and  said  that 
we  perceive  nothing  excessive,  or  cruel,  or 
unusual  in  a  fine  of  $50  and  imprisonment  at 
hard  labor  in  the  house  of  correction  for 
three  months,  which  was  imposed  for  keep- 
ing and  maintaining,  without  a  license,  a 
tenement  for  the  illegal  sale  and  illegal 
keeping  of  intoxicating  liquors.  A  decision 
from   which  no  one  will   dissent. 

In  Wilkerson  v.  Utah,  99  U.  S.  130,  25 
L.  ed.  345,  the  clause  came  up  again  for  con- 
sideration. A  statute  of  Utah  provided  that 
**a  ])erson  convicted  of  a  capital  olTense 
should  suirer  death  by  being  shot,  hanged, 
or  beheaded,"  as  the  court  might  direct, 
or  he  should  "have  his  option  as  to  the  man- 
ner of  his  execution."  The  statute  was  sus- 
tained. The  court  pointed  out  that  death  was 
a  usual  punishment  for  murder,  that  it  pre- 
vailed *in  the  territory  for  many  years,  [3  70 
and  was  inflicted  by  shooting;  also  that  that 
mode  of  execution  was  usual  under  military 
law.  It  was  hence  concluded  that  it  was  not 
forbidden  bv  the  Constitution  of  the  United 
States  as  cruel  or  unusual.  The  court  quot- 
ed Blackstone  as  saying  that  the  sentence 
of  death  was  generally  executed  by  hanging, 
but  also  that  circumstances  of  terror,  pain, 
or  disgrace  were  sometimes  superadded. 
"Cases  mentioned  by  the  author,"  the  court 
said,  "are  where  the  person  was  drawn  or 
dragged  to  the  place  of  execution,  in  trea- 
son; or  where  he  was  disemboweled  alive, 
beheaded,  and  quartered,  in  high  treason, 
^lention  is  also  made  of  public  dissection  in 
murder  and  burning  alive  in  treason  com- 
mitted by  a  female."    And  it  was  further 
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said:  "Examples  of  such  legislation  in  the 
early  history  of  the  parent  country  are  giv- 
en by  the  annotator  of  the  last  edition  of 
Archbold's  treatise.  Archbold,  Crim.  Pr.  & 
PL  8th  ed.  684." 

This  court's  final  commentary  was  that 
^'difficulty  would  attend  the  effort  to  define 
with  exactness  the  extent  of  the  constitu- 
tional provision  which  provides  that  cruel 
and  unusual  punishments  shall  not  be  in- 
flicted; but  it  is  safe  to  affirm  that  punish- 
ments of  torture,  such  as  those  mentioned  by 
the  commentator  referred  to,  and  all  others 
in  the  same  line  of  unnecessary  cruelty,  are 
forbidden  by  that  Amendment  to  the  Con- 
stitution. Coolcy,  Const.  Lim.  4th  ed.  408; 
Wharton,  Crim.  Law,  7th  ed.  §  3405." 

That  passage  was  quoted  in  Re  Kemmler, 
136  U.  S.  430,  447,  34  L.  ed.  510,  524,  10  Sup. 
Ct.  Rep.  930  and  this  comment  was  made: 
^'Punishments  are  cruel  when  they  involve 
torture  or  a  lingering  death;  but  the  pun- 
ishment of  death  is  not  cruel,  within  the 
meaning  of  that  word  as  used  in  the  Consti- 
tution. It  implies  there  something  inhu- 
man and  barbarous,  and  something  more 
than  the  mere  extinguishment  of  life."  The 
case  was  an  application  for  habeas  corpus, 
and  went  off  on  a  question  of  jurisdiction, 
this  court  holding  that  the  8th  Amendment 
did  not  apply  to  state  legislation.  It  was 
not  meant  in  the  language  we  have  quoted 
to  give  a  comprehensive  definition  of  cruel 
87 1]  and  unusual  'punishment^  but  only  to 
explain  the  application  of  the  provision  to 
the  punishment  of  death.  In  other  words, 
to  describe  what  might  make  the  pun- 
ishment of  death  cruel  and  unusual,  though 
of  itself  it  is  not  so.  It  was  found  as  a  fact 
by  the  state  court  that  death  by  electricity 
was  more  humane  than  death  by  hanging. 

In  CNeil  v.  Vermont,  144  U.  S.  323,  36  L. 
«d.  450,  12  Sup.  Ct.  Rep.  603,  the  question 
was  raised,  but  not  decided.  The  reasons 
g^ven  for  this  were  that  because  it  was  not 
«8  a  Federal  question  assigned  as  error,  and, 
fio  far  as  it  arose  under  the  Constitution  of 
Vermont,  it  was  not  within  the  province  of 
the  court  to  decide.  Moreover,  it  was  said, 
as  a  Federal  question,  it  had  always  been 
ruled  that  the  8th  Amendment  of  the  Con- 
stitution of  the  United  States  did  not  apply 
to  the  states.  Mr.  Justice  Field,  Mr.  Justice 
Harlan,  and  Mr.  Justice  Brewer  were  of 
opinion  that  the  question  was  presented, 
and  Mr.  Justice  Field,  construing  the  clause 
of  the  Constitution  prohibiting  the  infliction 
of  cruel  and  unusual  punishment,  said,  the 
other  two  justices  concurring,  that  the  in- 
hibition was  directed  not  only  against  pun- 
ishments which  inflict  torture,  "but  against 
all  punishments  which,  by  their  excessive 
length  or  severity,  are  greatly  dispropor- 
tioned  to  the  offenses  charged."  He  said 
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further:  'The  whole  inhibition  is  against 
that  which  is  excessive  in  the  bail  required 
or  fine  imposed  or  punishment  infiicted." 

The  law  writers  are  indefinite.  Story,  in 
his  work  on  the  Constitution,  vol.  2,  5th  -ed. 
§  1903,  says  that  the  provision  "is  an  ex- 
act transcript  of  a  clause  in  the  Bill  of 
Rights  framed  at  the  revolution  of  1688." 
He  expressed  the  view  that  the  provision 
"would  seem  to  be  wholly  unnecessary  in  a 
free  government,  since  it  is  scarcely  possible 
that  any  department  of  such  a  government 
should  authorize  or  justify  such  atrocious 
conduct."  He,  however,  observed  that  it 
was  "adopted  as  an  admonition  to  all  de- 
partments of  the  national  department,  to 
warn  them  against  such  violent  proceedings 
as  had  taken  place  in  England  in  tlie  ar- 
bitrary reigns  of  some  of  the  Stuarts."  For 
this  he  cites  2  Elliott's  Debates,  345,  and  re- 
fers to  2  Lloyd's  'Debates,  225,226;  3  [872 
Elliott's  Debates,  345.  If  the  learned  author 
meant  by  this  to  confine  the  prohibition  of 
the  provision  to  such  penalties  and  punish- 
ment as  were  inflicted  by  the  Stuarts,  his 
citations  do  not  sustain  him.  Indeed,  the 
provision  is  not  mentioned  except  in  2  El- 
liott's Debates,  from  which  we  have  already 
quoted.  The  other  citations  are  of  the  re- 
marks of  Patrick  Henrv  in  the  Virjjinia  con- 
vention,  and  of  Mr.  Wilson  in  the  Pennsvl- 
vania  convention.  Patrick  Henry  said  that 
there  was  danger  in  the  a'doption  of  the 
Constitution  without  a  Bill  of  Rights.  Mr. 
Wilson  considered  that  it  was  unnocessari', 
and  had  been  purposely  omitted  from  the 
Constitution.  Both,  indeed,  referred  to  the 
tyranny  of  the  Stuarts.  Henry  said  that 
the  people  of  England,  in  the  Bill  of  Riglits, 
prescribed  to  William,  Prince  of  Orange, 
upon  what  terms  he  should  reign.  Wilson 
said  that  "the  doctrine  and  practice  of  a 
declaration  of  rights  have  been  borrowed 
from  the  conduct  of  the  people  of  England 
on  some  remarkable  occasions;  but  the 
principles  and  maxims  on  which  their  gov- 
ernment is  constituted  are  widely  different 
from  those  of  ours."  It  appears,  therefore, 
that  Wilson,  and  those  who  thought  like  Wil- 
son, felt  sure  that  the  spirit  of  liberty 
could  be  trusted,  and  that  its  ideals  would 
be  represented,  not  debased,  by  legislation. 
Henrv  and  those  who  helievod  as  he  did 
would  take  no  chances.  Their  predomi- 
nant political  impulse  was  distrust  of 
power,  and  they  insisted  on  constitution- 
al limitations  against  its  abuse.  But 
surely  they  intcndetl  more  than  to  register  a 
fear  of  the  forms  of  abuse  that  went  out  of 
practice  with  the  Stuarts.  Surely,  their 
jealousy  of  power  had  a  saner  justification 
than  that.  They  were  men  of  action,  prac- 
tical and  sagacious,  not  beset  with  vain 
imagining,  and  it  must  have  come  to  them 
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that  there  could  be  exercises  of  cruelty  by 
laws  other  than  those  which  inflicted  bodily 
pain  or  mutilation.  With  power  in  a  legis- 
lature great,  if  not  unlimited,  to  give  crimi- 
nal character  to  the  actions  of  men, 
with  power  unlimited  to  fix  terms  of 
imprisonment  with  what  accompaniments 
they  might,  what  more  potent  instrument  of 
373]  cruelty  *could  be  put  into  the  hands  of 
power?  And  it  was  believed  that  power 
might  be  tempted  to  cruelty.  This  was  the 
motive  of  the  clause,  and  if  we  are  to  attrib- 
ute an  int^ligent  providence  to  its  advo- 
cates we  cannot  think  that  it  was  intended 
to  prohibit  only  practices  like  the  Stuaits, 
or  to  prevent  only  an  exact  repetition  of  his- 
tory. We  cannot  think  that  the  possibility 
of  a  coercive  cruelty  being  exercised  through 
other  forms  of  punishment  waft  overlooked. 
We  say  "coercive  cruelty,"  because  there 
was  more  to  be  considered  than  the  ordi- 
nary criminal  laws.  Cruelty  might  become 
an  instrument  of  tyranny;  of  zeal  for  a  pur- 
pose, either  honest  or   sinister. 

Legislation,  both  statutory  and  constitu- 
tional, is  enacted,  it  is  true,  from  an  ex- 
perience of  evils  but  its  general  language 
should  not,  therefore,  be  necessarily  confined 
to  the  form  that  evil  had  theretofore  taken. 
Time  works  changes,  brings  into  existence 
new  conditions  and  purposes.  Therefore  a 
principle,  to  be  vital,  must  be  capable  of 
wider  application  than  the  mischief  which 
gave  it  birth.  This  is  peculiarly  true  of  con- 
stitutions. They  are  not  ephemeral  enact- 
ments, designed  to  meet  passing  occasions. 
They  are,  to  use  the  words  of  Chief  Justice 
Marshall,  "designed  to  approach  immortal- 
ity as  nearly  as  human  institutions  can  ap- 
proach it."  The  future  is  their  care,  and 
provision  for  events  of  good  and  bad  ten- 
dencies of  which  no  prophecy  can  be  made. 
In  the  application  of  a  constitution,  there- 
fore, our  contemplation  cannot  be  only  of 
what  has  been,  but  of  what  may  be.  Under 
any  other  rule  a  constitution  would  indeed 
be  as  easy  of  application  as  it  would  be  de- 
ficient in  efficacy  and  power.  Its  general 
principles  would  have  little  value,  and  be 
converted  by  precedent  into  impotent  and 
lifeless  formulas.  Rights  declared  in  words 
might  be  lost  in  reality.  And  this  has  been 
recognized.  The  meaning  and  vitality  of 
the  Constitution  have  developed  against  nar- 
row and  restrictive  construction.  There  is 
an  example  of  this  in  Cummings  v.  Mis- 
souri, 4  Wall.  277,  18  L.  ed.  366,  where  the 
prohibition  against  ea  post  facto  laws  was 
given  a  more  extensive  application  than  what 
374]  a  minority  of  this  court  •thought  had 
been  given  in  Calder  v.  Bull,  3  Dall.  386,  1 
L.  ed.  648.  See  also  Ex  parte  Garland,  4 
Wall.  333,  18  L.  ed.  366.  The  construction 
of  the  14th  Amendment  is  also  an  example, 
ft4  L.  ed. 


for  it  is  one  of  the  limitations  of  the  Con- 
stitution. In  a  not  unthoughtf  ul  opinion,  Mr. 
Justice  Miller  expressed  great  doubt  wheth- 
er that  Amendment  would  ever  be  held  as 
being  directed  against  any  action  of  a  state 
which  did  not  discriminate  "against  the  ne- 
groes as  a  class,  or  on  account  of  their 
race."  Slaughter  House  Cases,  16  Wall. 
36,  81,  21  L.  ed.  394,  410.  To  what  extent 
the  Amendment  has  expanded  beyond  that 
limitation  need  not  be  instanced. 

There  are  many  illustrations  of  resistance 
to  narrow  constructions  of  the  grants  of 
power  to  the  national  government.  One 
only  need  be  noticed^  and  v^e  select  it  be- 
cause it  was  made  against  a  power  which, 
more  than  any  other,  is  kept  present  to  f»ur 
minds  in  visible  and  eflfective  action.  We 
mean  the  power  over  interstate  commerce. 
This  power  was  deduced  from  the  eleven 
simple  words, — "to  regulate  commerce  with 
foreign  nations  and  among  the  several 
states."  The  judgment  which  established  it 
was  pronounced  by  Chief  Justice  Marshall 
(Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23), 
and  reversed  a  judgment  of  Chancellor  Kent, 
justified,  as  that  celebrated  jurist  sup- 
posed, by  a  legislative  practice  of  fourteen 
years,  and  fortified  by  the  opinions  of  men 
jfamiliar  with  the  discussions  which  had  at- 
tended the  adoption  of  the  Constitution. 
Persuaded  by  such  considerations  the 
learned  chancellor  confidently  decided  that 
the  congressional  power  related  to  "external, 
not  to  internal,  commerce,"  and  adjudged 
that,  under  an  act  of  the  state  of  New  York, 
Livingpton  and  Fulton  had  the  exclusive 
right  of  using  steamboats  upon  all  of  the 
navigable  waters  of  the  state.  The  strength 
of  the  reasoning  was  not  underrated.  It 
was  supported,  it  was  said,  "by  great  names, 
by  names  which  have  all  the  titles  to  con- 
sideration that  virtue,  intelligence,  and  of- 
fice can  bestow."  The  narrow  construction, 
however,  did  not  prevail,  and  the  propriety 
of  the  arguments  upon  which  it  was  based 
was  questioned.  It  was  said,  in  effect,  that 
they  supported  a  construction  which  "would 
cripple  the  government  and  render  it  [375 
unequal  to  the  objects  for  which  it  was  de- 
clared to  be  instituted,  and  to  which  the 
powers  given,  as  fairly  understood,  render 
it  competent." 

But  general  discussion  we  need  not  far- 
ther pursue.  We  may  rely  on  the  conditions 
which  existed  when  the  Constitution  was 
adopted.  As  we  have  seen,  it  was  the 
thought  of  Story,  indeed,  it  must  come  to  a 
less  trained  reflection  than  his,  that  govern- 
ment by  the  people,  instituted  by  the  Consti- 
tution, would  not  imitate  the  conduct  of  ar- 
bitrary monarchs.  The  abuse  of  power 
might,  indeed,  be  apprehended,  but  not  that 
it  would  be  manifested  in  provisions  or 
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practices  which  would  shock  the  sensibili- 
ties of  men. 

Ck>oley,  in  his  "Constitutional  Limita- 
tions/' apparently  in  a  struggle  between  the 
effect  to  be  given  to  ancient  examples  and 
the  inconsequence  of  a  dread  of  them  in 
these  enlightened  times,  is  not  very  clear  or 
decisive.  He  hesitates  to  advance  definite 
views,  and  expresses  the  "difficulty  of  deter- 
mining precisely  what  is  meant  by  cruel 
and  unusual  punishment."  It  was  probable, 
however,  he  says,  that  "any  punishment  de- 
clared by  statute  for  an  offense  which  was 
punishable  in  the  same  way  at  common  law 
could  not  be  regarded  as  cruel  or  unusual, 
in  a  constitutional  sense."  And  he  says  fur- 
ther that  "probably  any  new  statutory  of- 
fense may  be  punished  to  the  extent  [i^lics 
ours]  and  in  the  mode  permitted  by  the 
common  law  for  offenses  of  a  similar  na- 
ture." 

In  the  cases  in  the  state  courts,  different 
views  of  the  provision  are  taken.  In  State 
V.  Driver,  78  N.  C.  423,  427,  it  was  said  that 
criminal  legislation  and  its  administration 
are  so  uniformly  humane  that  there  is  sel- 
dom occasion  for  complaint.  In  that  case, 
a  sentence  of  the  defendant  for  assault  and 
battery  upon  his  wife  was  imprisonment  in 
the  county  jail  for  five  years,  and  at  the  ex- 
piration thereof  to  give  security  to  keep  the 
peace  for  five,  in  the  sum  of  $500,  with  sure- 
ties, was  held  to  be  cruel  and  unusual.  To 
sustain  its  judgment,  the  court  said  that  the 
prohibition  against  cruel  and  unusual  pun- 
ishment was  not  "intended  to  warn  against 
S76]  merely  erratic  *modcs  of  punishment 
or  torture,  but  applied  expressly  to  'bail,' 
'fines'  and  'punishments.' "  It  was  also  said 
that  "the  earliest  application  of  the  provision 
in  England  was  in  1689,  the  first  year  after 
the  adoption  of  the  Bill  of  Rights  in  1688,  to 
avoid  an  excessive  pecuniary  fine  imposed 
upon  Lord  Devonshire  by  the  court  of  King's 
bench.  11  How.  St.  Tr.'l354."  Lord  Devon- 
shire was  fined  $  30,000  for  an  assault  and 
battery  upon  Colonel  Culpepper,  and  the 
House  of  Lords,  in  reviewing  the  case,  took 
the  opinion  of  the  law  Lords,  and  decided 
that  the  fine  "was  excessive  and  exorbitant, 
Against  Magna  Charta,  the  common  right  of 
the  subject,  and  the  law  of  the  land."  Oth- 
er cases  have  given  a  narrower  construction, 
feeling  constrained  thereto  by  the  incidences 
of  history. 

In  Hobbs  v.  State,  133  Ind.  404,  18  L.R.A. 
774,  32  N.  E.  1019,  the  supreme  court  of  In- 
diana expressed  the  opinion  that  the  pro- 
Tlsion  did  not  apply  to  punishment  by  "fine 
or  imprisonment  or  both,  but  such  as  that 
inflicted  at  the  whipping  post,  in  the  pil- 
lory, burning  at  the  stake,  breaking  on  the 
wheel,"  etc. 

It  was  further  said:  "The  word,  aocord- 
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ing  t6  modem  interpretation,  does  not  af- 
fect legislation  providing  imprisonment  for 
life  or  for  years,  or  the  death  penalty  by 
hanging  or  electrocution.  If  it  did,  our  laws 
for  the  punishment  of  crime  would  give  no 
security  to  the  citizen."  That  conclusion 
certainly  would  not  follow,  and  its  expres- 
sion can  only  be  explained  by  the  impatience 
the  court  exhibited  at  the  contention  in 
that  case,  which  attacked  a  sentence  of  two 
years'  imprisonment  in  the  state  prison  for 
combining  to  assault,  beat,  and  bruise  a  man 
in  the  nighttime.  Indeed,  the  court  ven- 
tured the  inquiry  "whether,  in  this  country, 
at  the  close  of  the  nineteenth  century,"  the 
provision  was  "not  obsolete,"  except  as  an 
admonition  to  the  courts  "against  the  in- 
fliction of  punishment  so  severe  as  not  to 
'fit  the  crime.' "  In  other  words,  that  it  had 
ceased  to  be  a  restraint  upon  legislatures, 
and  had  become  an  admonition  only  to  the 
courts  not  to  abuse  the  discretion  which 
might  be  intrusted  to  them.  Other  cases 
might  *be  cited  in  illustration,  some  [37  7 
looking  backwards  for  examples  by  which  to 
fix  the  meaning  of  the  clause ;  others  giving 
a  more  expansive  and  vital  character  to  the 
provision,  such  as  the  President  of  the  Unit- 
ed States  thought  it  possessed,  and  admon- 
ished the  Philippine  Commission  that  it 
possessed  as  "essential  [with  other  rights] 
to  the  rule  of  law  and  the  maintenance  of 
individual  freedom.** 

An  extended  review  of  the  cases  in  the 
state  courts,  interpreting  their  respective 
constitutions,  we  will  not  make.  It  may 
be  said  of  all  of  them  that  there  was  not 
such  challenge  to  the  import  and  conse- 
quence of  the  inhibition  of  cruel  and  unusual 
punishments  as  the  law  under  consideration 
presents.  It  has  no  fellow  in  American  leg- 
islation. Let  us  remember  that  it  has  come 
to  us  from  a  government  of  a  different  form 
and  genius  from  ours.  It  is  cruel  in  its 
excess  of  imprisonment  and  that  which  ac- 
companies and  follows  imprisonment.  It  is 
unusual  in  its  character.  Its  punishments 
come  under  the  condemnation  of  the  Bill  of 
Rights,  both  on  account  of  their  degree  and 
kind.  And  they  would  have  those  bad  at- 
tributes even  if  they  were  found  in  a  Fed- 
eral enactment,  and  not  taken  from  an 
alien  source. 

Many  of  the  state  cases  which  have  been 
brought  to  our  attention  require  no  com- 
ment. They  are  based  upon  sentences  of 
courts,  not  upon  the  constitutional  validity 
of  laws.  The  contentions  in  other  cases 
vary  in  merit  and  in  their  justification  of 
serious  consideration.  We  liave  seen  what 
the  contention  was  in  Hobbs  v.  State,  supra. 
In  others,  however,  there  was  more  induce- 
ment to  an  historical  inquiry.  In  Com.  t. 
Wyatt,  6  Rand.    (Va.)    694,  the  whipping 
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post  had  to  be  justified  and  was  justified. 
In  comparison  with  the  "barbarities  of 
quartering,  hanging  in  chains,  castration, 
etc.,''  it  was  easily  reduced  to  insignificance. 
The  court  in  the  latter  case  pronounced  it 
"odious,  but  not  unusual/'  Other  cases 
have  seen  something  more  than  odiousnesa 
in  it,  and  have  regarded  it  as  one  of  the 
forbidden  punishments.  It  is  certainly  as 
odious  as  the  pillory,  and  the  latter  has  been 
378]  pronounced  *to  be  within  the  prohibi- 
tory clause.  Whipping  was  also  sustained 
in  Foote  v.  State  (1882)  59  Md.  264,  as  a 
punishment  for  wife  beating.  And,  it  may 
be,  in  Aldridge  v.  CJom.  2  Va.  Cas.  447.  The 
law  considered  was  one  punishing  free  ne- 
groes and  mulattoes  for  grand  larceny.  Un- 
der the  law,  a  free  person  of  color  could  be 
condemned  to  be  sold  as  a  slave,  and  trans- 
ported and  banished  beyond  the  limits  of 
the  United  States.  Such  was  the  judgment 
pronounced  on  the  defendant  by  the  trial 
court,  and,  in  addition,  thirty-nine  stripes 
on  his  bare  back.  The  judgment  was  held 
valid  on  the  ground  that  the  Bill  of  Rights 
of  the  state  was  "never  designed  to  control 
the  legislative  right  to  determine  ad  libitum 
upon  the  adequacy  of  punishment,  but  is 
merely  applicable  to  the  modes  of  punish- 
ment." Cooley,  in  his  Constitutional  Lim- 
itations, says  that  it  may  be  well  doubted 
if  the  right  exist  "to  establish  the  whip- 
ping post  and  the  pillory  in  states  where 
they  were  never  recognized  as  instruments 
of  punishment,  or  in  states  whose  constitu- 
tions, revised  since  public  opinion  had  ban- 
ished them,  have  forbidden  cruel  and  un- 
usual punishment."  [7th  ed.  p.  472.]  The 
clause  of  the  €k>n8titution,  in  the  opinion 
of  the  learned  commentators,  may  be  there- 
fore progressive,  and  is  not  fastened  to  the 
obsolete,  but  may  acquire  meaning  as  pub- 
lic opinion  becomes  enlightened  by  a  hu- 
mane justice.  See  Ex  parte  Wilson,  114  U. 
8.  417,  427,  29  L.  ed.  89,  92,  5  Sup.  Ct.  Rep. 
935;  Mackin  v.  United  States,  117  U.  8.  348, 
350,  29  L.  ed.  909,  910,  6  Sup.  Ct.  Rep.  777. 

In  Hobbs  v.  State,  supra,  and  in  other 
eases,  prominence  is  given  to  the  power  of 
the  legislature  to  define  crimes  and  their 
punishment.  We  concede  the  power  in  most 
of  its  exercises.  We  disclaim  the  right  to 
assert  a  judgment  against  that  of  the  leg- 
islature, of  the  expediency  of  the  laws,  or  the 
right  to  oppose  the  judicial  power  to  the 
legislative  power  to  define  crimes  and  fix 
their  punishment,  unless  that  power  encoun- 
ters in  its  exercise  a  constitutional  prohibi- 
tion. In  such  case,  not  our  discretion,  but 
our  legal  duty,  strictly  defined  and  impera- 
tive in  its  direction,  is  invoked.  Then  the 
legislative  power  is  brought  to  the  judgment 
S 7 9]  of  a  power  superior  to  it  for  the  ♦in- 
stant. And  for  the  proper  exercise  of  siieh 
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power  there  must  be  a  comprehension  of  all 
that  the  legislature  did  or  could  take  into 
account, — that  is,  a  consideration  of  the 
mischief  and  the  remedy.  However,  there 
is  a  certain  subordination  of  the  judiciary 
to  the  legislature.  The  function  of  the  leg- 
islature is  primary,  its  exercise  fortified  by 
presumptions  of  right  and  legality,  and  is 
not  to  be  interfered  with  lightly,  nor  by  any 
judicial  conception  of  its  wisdom  or  pro- 
priety. They  have  no  limitation,  we  repeat, 
but  constitutional  ones,  and  what  those  are 
the  judiciary  must  judge.  We  have  ex- 
pressed these  elementary  truths  to  avoid 
the  misapprehension  that  we  do  not  recog- 
nize to  the  fullest  the  wide  range  of  power 
that  the  l^slature  possesses  to  adapt  its 
penal  laws  to  conditions  as  they  may  exist, 
and  punish  the  crimes  of  men  according  to 
their  forms  and  frequency.  We  do  not  in- 
tend in  this  opinion  to  express  anything 
that  contravenes  those  propositions. 

Our  meaning  may  be  illustrated.  For  in- 
stance, in  Territory  v.  Ketchiim,  10  N.  M. 
718,  55  L.R.A.  90,  65  Pac.  169,  a  case  that 
has  been  brought  to  our  attention  as  antag- 
onistic to  our  views  of  cruel  and  unusual 
punishments,  a  statute  was  sustained  which 
imposed  the  penalty  of  death  upon  any  per- 
son who  should  make  an  assault  upon  any 
railroad  train,  car,  or  locomotive,  for  the 
purpose  and  with  the  intent  to  commit  mur- 
der, robbery,  or  other  felony  upon  a  passen- 
ger or  employee,  express  messenger  or  mail 
agent.  The  supreme  court  of  the  territory 
discussed  the  purpose  of  the  8th  Amend- 
ment, and  expressed  views  opposed  to  those 
we  announce  in  this  opinion,  but  finally 
rested  its  decision  upon  the  conditions  which 
existed  in  the  territory,  and  the  circum- 
stances of  terror  and  danger  which  accom- 
panied the  crime  denounced.  So,  also,  may 
we  mention  the  legislation  of  some  of  the 
stiites,  enlarging  the  common-law  definition 
of  burglary,  and  dividing  it  into  degrees, 
fixing  a  severer  punishment  for  that  com- 
mitted in  the  nighttime  from  that  commit- 
ted in  the  dajrtime,  and  for  arson  of  build- 
ings in  which  human  beings  may  be  from 
arson  of  buildings  which  may  be*va-[S80 
cant.  In  all  such  cases  there  is  something 
more  to  give  character  and  degree  to  the 
crimes  than  the  seeking  of  a  felonious  gain, 
and  it  may  properly  become  an  element  in 
the  measure  of  their  punishment. 

From  this  comment  we  turn  back  to  the 
law  in  controversy.  Its  character  and  the 
sentence  in  this  ease  may  be  illustrated  by 
examples  even  better  than  it  can  be  repre- 
sented by  words.  There  are  degrees  of  homi- 
cide that  are  not  punished  so  severely,  nor 
are  the  following  crimes:  misprision  of  treft* 
son,  inciting  rebellion,  conspiracy  to  destroy 
the  government  by  foree,  recruiting  soldiers 
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in  the  United  States  to  fight  against  the 
United  States,  forgery  of  letters  patent,  for- 
gery of  bonds  and  other  instruments  for  the 
purpose  of  defrauding  the  United  States, 
robbery,  larceny,  and  other  crimes.  Section 
86  of  the  Penal  Laws  of  the  United  States, 
as  revised  and  amended  by  the  act  of  CJon- 
gress  of  March  4,  1909  (35  Stat,  at  L.  1088, 
chap.  321,  U.  S.  Comp.  Stat.  Supp.  1909,  p. 
1391),  provides  that  any  person  charged 
with  the  payment  of  any  appropriation  made 
by  Congress,  who  shall  pay  to  any  clerk  or 
other  employee  of  the  United  States  a  sum 
less  than  that  provided  by  law,  and  require 
a  receipt  for  a  sum  greater  than  that  paid 
to  and  received  by  him,  shall  be  guilty  of 
embezzlement,  and  shall  be  fined  in  double 
the  amount  so  withheld,  and  imprisoned  not 
more  than  two  years.  The  offense  described 
has  similarity  to  the  offense  for  which 
Weems  was  convicted,  but  the  punishment 
provided  for  it  is  in  great  contrast  to  the 
penalties  of  cadena  temporal  and  its  ''acces- 
sories."  If  we  turn  to  the  legislation  of 
the  Philippine  Commission  we  find  that  in- 
stead of  the  penalties  of  cadena  temporal^ 
medium  degree  (fourteen  years,  eight 
months,  and  one  day,  to  seventeen  years  and 
four  months,  with  fine  and  "accessories"), 
to  cadena  perpetua,  fixed  by  the  Spanish 
Penal  Code  for  the  falsification  of  bank 
notes  and  otlier  instruments  authorized  by 
the  law  of  the  kingdom,  it  is  provided  that 
the  forgery  of  or  counterfeiting  the  obliga- 
tions or  securities  of  the  United  States  or 
of  the  Philippine  Islands  shall  be  punished 
by  a  fine  of  not  more  than  10,000  pesos  and 
S8 1  ]  by  imprisonment  of  not  more  than  *fif- 
teen  years.  In  other  words,  the  highest  pun- 
ishment possible  for  a  crime  which  may  cause 
the  loss  of  many  thousand  of  dollars,  and 
to  prevent  wliich  the  duty  of  the  state 
should  be  as  eager  as  to  prevent  the  perver- 
sion of  truth  in  a  public  document,  is  not 
greater  than  that  which  may  be  imposed  for 
falsifying  a  single  item  of  a  public  account. 
And  this  contrast  shows  more  than  differ- 
ent exercises  of  legislative  judgment.  It  is 
greater  than  that.  It  condemns  the  sentence 
in  this  case  as  cruel  and  unusual.  It  ex- 
hibits a  difference  between  unrestrained 
power  and  that  which  is  exercised  under  the 
spirit  of  constitutional  limitations  formed 
to  establish  justice.  The  state  thereby  suf- 
fers nothing  and  loses  no  power.  The  pur- 
pose of  punishment  is  fulfilled,  crime  is  re- 
pressed by  penalties  of  just,  not  torment- 
ing, severity,  its  repetition  is  prevented,  and 
hope  is  given  for  the  reformation  of  the 
criminal. 

It  is  suggested  that  the  provision  for  im- 
prisonment in  the  Philippine  Code  is  separa- 
ble from  the  accessory  punishment,  and  that 
the  latter  may  be  declared  illegal,  leaving  ' 
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the  former  to  have  application.  United 
States  V.  Pridgeon,  153  U.  S.  48,  38  L.  ed. 
031,  14  Sup.  Ct  Rep.  746,  is  referred  to. 
The  proposition  decided  in  that  case  was 
that  "where  a  court  has  jurisdiction  of  the 
person  and  of  the  offense,  the  imposition  of 
a  sentence  in  excess  of  what  the  law  per- 
mits does  not  render  the  legal  or  author- 
ized portion  of  the  sentence  void,  but  only 
leaves  such  portion  of  the  sentence  as  may 
be  in  excess  open  to  question  and  attack." 
This  proposition  is  not  applicable  to  the 
case  at  bar.  The  imprisonment  and  the 
accessories  were  in  accordance  with  the  law. 
They  were  not  in  excess  of  it,  but  were  pos- 
itively required  by  it.  It  is  provided  in  ar- 
ticle 106,  as  we  have  seen,  that  those  sen- 
tenced to  cadena  temporal  shall  labor  for 
the  benefit  of  the  state;  shall  always  carry 
a  chain  at  the  ankle,  hanging  from  the 
wrist;  shall  be  employed  at  hard  and  pain- 
ful labor;  shall  receive  no  assistance  what- 
soever from  without  the  penal  institutions. 
And  it  is  provided  in  article  50  that  the 
penalty  of  cadena  temporal  shall  include  the 
accessory  penalties. 

In  Ke  Graham,  138  U.  S.  461,  34  L.  ed. 
1051,  11  Sup.  Ct.  Rep.  363,  it  was  recognized 
to  be  "the  'general  rule  that  a  judg-  [382 
ment  rendered  by  a  court  in  a  criminal  case 
must  conform  strictly  to  the  statute,  and  that 
any  variation  from  its  provisions,  either  in 
the  character  or  the  extent  of  punishment 
inflicted,  renders  the  judgment  absolutely 
void."  In  Ex  parte  Karstendick,  93  U.  S. 
396,  399,  23  L.  ed.  889,  890,  it  was  said: 
'*In  cases  where  the  statute  makes  hard  la- 
bor a  part  of  the  punishment,  it  is  impera- 
tive upon  the  court  to  include  that  in  its 
sentence."  A  similar  view  was  expresse<l 
in  Re  ^lills.  135  U.  S.  263,  266,  34  L.  ed. 
107,  108,  10  Sup.  Ct.  Rep.  762.  It  was  rec- 
ognized in  United  States  v.  Pridgeon  and 
the  cases  quoted  which  sustained  it. 

The  Philippine  Code  unites  the  penalties 
of  cadena  temporal,  principal  and  accessory, 
and  it  is  not  in  our  power  to  separate  them, 
even  if  they  are  separable,  unless  their  in- 
dependence is  such  that  we  can  say  that 
their  union  was  not  made  imperative  by 
the  legislature.  Employers*  Liability  Cases 
(Howard  v.  Illinois  C.  R.  Co.)  207  U.  S. 
463,  52  L.  ed.  297,  28  Sup.  Ct  Rep.  141. 
This  certainly  cannot  be  said  of  the  Phil- 
ippine Code,  as  a  Spanish  enactment,  and 
the  order  putting  it  into  effect  in  the  islands 
did  not  attempt  to  destroy  the  unity  of  its 
provisions  or  the  effect  of  that  unity.  In 
other  words,  it  was  put  into  force  as  it  ex- 
isted, with  all  its  provisions  dependent.  We 
cannot,  therefore,  declare  them  separable. 

It  follows  from  these  views  that,  even  if 
the  minimum  penalty  of  cadena  temporal 
had  been  imposed,  it  would  have  been  re- 
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pugnant  to  the  Bill  of  Rights.  In  other 
words,  the  fault  is  in  the  law;  and,  as  we 
are  pointed  to  no  other  under  which  a  sen- 
tence can  be  imposed,  the  judgment  must  be 
reversed,  with  directions  to  dismiss  the  pro- 
ceedings. 
So  ordered. 

Mr.  Justice  Lurton,  not  being  a  mem- 
ber of  the  court  when  this  case  was  argued, 
took  no  part  in  its  decision. 

Mr.  Justice  White,  dissenting: 
The  Philippine  law  made  criminal  tho  entry 
in  a  public  record  by  a  public  official  of  a 
383]  knowingly  false  statement.  The  •pun- 
ishment prescribed  for  violating  this  law 
was  fine  and  imprisonment  in  a  penal  insti- 
tution at  hard  and  painful  labor  for  a  pe- 
riod ranging  from  twelve  years  and  a  day 
to  twenty  years,  the  prisoner  being  sub- 
jected, as  accessories  to  the  main  punish- 
ment, to  carrying  during  his  imprisonment 
a  chain  at  the  ankle,  hanging  from  the 
wrist,  deprivation  during  the  term  of  im- 
prisonment of  civil  rights,  and  subjection, 
besides,  to  perpetual  disqualification  to  en- 
joy political  rights,  hold  office,  etc.,  and, 
after  discharge,  to  the  surveillance  of  the 
authorities.  The  plaintiff  in  error,  having 
been  convicted  of  a  violation  of  this  law, 
was  sentenced  to  pay  a  small  fine  and  to 
undergo  imprisonment  for  fifteen  years, 
with  the  resulting  accessory  punishments 
above  referred  to.  Neither  at  the  trial  in 
the  court  of  first  instance  nor  in  the  su- 
preme court  of  the  Philippine  Islands  was 
any  question  raised  concerning  the  repug- 
nancy of  the  statute  defining  tlie  crime  and 
fixing  its  punishment  to  the  provision  of  the 
Philippine  Bill  of  Rights,  forbidding  cruel 
and  unusual  punishment.  Indeed,  no  ques- 
tion on  that  subject  was  even  indirectly 
referred  to  in  the  assignments  of  error  filed 
in  the  court  below  for  the  purpose  of  this 
writ  of  error.  In  the  brief  of  counsel,  how- 
ever, in  this  court,  the  contention  was  made 
that  the  sentence  was  void,  because  the 
term  of  imprisonment  was  a  cruel  and  un- 
usual one,  and  therefore  repugnant  to  the 
Bill  of  Rights.  Deeming  this  contention  to 
be  of  such  supreme  importance  as  to  re- 
quire it  to  be  passed  upon,  although  not 
raised  below,  the  court  now  holds  that  the 
statute,  because  of  the  punishment  which 
it  prescribes,  was  repugnant  to  the  Bill  of 
Rights,  and  therefore  void,  and  for  this  rea- 
son alone  reverses  and  remands  with  di- 
rections to  discharge. 

The  Philippine  Bill  of  Rights,  which  is 
construed  and  applied,  is  identical  with  the 
cruel  and  unusual  punishment  clause  of  the 
8th  Amendment.  Because  of  this  identity 
it  is  now  decided  that  it  is  necessary  to  give 
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to  the  Philippine  Bill  of  Rights  the  mean- 
ing properly  attributable  to  the  provision 
on  the  same  subject  found  in  the  8th 
Amendment,  as,  in  using  the  language  of 
that  Amendment  in  the  statute,  it  is 
to  be  'presumed  that  Congress  in-  [384 
tended  to  give  to  the  words  their  con- 
stitutional significance.  The  ruling  now 
made,  therefore,  is  an  interpretation  of 
the  8th  Amendment,  and  announces  the 
limitation  which  that  Amendment  im- 
poses on  Congress  when  exercising  its  leg- 
islative authority  to  define  and  punish 
crime.  The  great  importance  of  the  deci- 
sion is  hence  obvious. 

Of  course,  in  every  case  where  punish- 
ment is  inflicted  for  the  commission  of 
crime,  if  the  suffering  of  the  punishment 
by  the  wrongdoer  be  alone  regarded,  the 
sense  of  compassion  aroused  would  mislead 
and  render  the  performance  of  judicial  duty 
impossible.  And  it  is  to  be  conceded  that 
this  natural  conflict  between  the  sense  of 
commiseration  and  the  commands  of  duty 
is  augmented  when  the  nature  of  the  crime 
defined  by  the  Philippine  law  and  the  pun- 
ishment which  that  law  prescribes  are  only 
abstractly  considered,  since  the  impression 
is  at  once  produced  that  the  legislative  au- 
thority has  been  severely  exerted.  I  say 
only  abstractly  considered,  because  the  first 
impression  produced  by  the  merely  abstract 
view  of  the  subject  is  met  by  the  admoni- 
tion that  the  duty  of  defining  and  punish- 
ing crime  has  never,  in  any  civilized  coun- 
try, been  exerted  upon  mere  abstract  con- 
siderations of  the  inherent  nature  of  the 
crime  punished,  but  has  always  involved  the 
most  practical  consideration  of  the  tendency 
at  a  particular  time  to  commit  certain 
crimes,  of  the  difficulty  of  repressing  the 
same,  and  of  how  far  it  is  necessary  to  im- 
pose stern  remedies  to  prevent  the  commis- 
sion of  such  crimes.  And,  of  course,  as 
these  considerations  involve  the  necessity 
for  a  familiarity  with  local  conditions  in 
the  Philippine  Islands  which  I  do  not  pos- 
sess, such  want  of  knowledge  at  once  ad- 
ditionally admonishes  me  of  the  wrong  to 
arise  from  forming  a  judgment  upon  in- 
sufficient data,  or  without  a  knowledge  of 
the  subject-matter  upon  which  the  judg- 
ment is  to  be  exerted.  Strength,  indee<!,  is 
added  to  this  last  suggestion  by  the  fact 
that  no  question  concerning  the  subject  waa 
raised  in  the  courts  below  or  there  consid- 
ered; and  therefore  no  opportunity  was  af- 
forded those  courts,  presumably,  at  least, 
relatively  familiar  with  the  local  *con-  [385 
ditions,  to  express  their  views  as  to  the  con- 
siderations which  may  have  led  to  the  pre- 
scribing of  the  punishment  in  question. 
Turning  aside,  therefore,  from  mere  emo- 
tional tendencies,  and  guiding  my  judgment 
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alone  by  the  aid  of  the  reason  at  mj  com- 
mand, I  am  unable  to  agree  with  the  rul- 
ing of  the  court.  As,  in  my  opinion,  that 
ruling  rests  upon  an  interpretation  of  the 
cruel  and  unusual  punishment  clause  of  the 
8th  Amendment,  never  before  announced, 
which  is  repugnant  to  the  natural  import 
of  the  language  employed  in  the  clause,  and 
which  interpretation  curtails  the  l^isla- 
tiTe  power  of  Congress  to  define  and  pun- 
ish crime  by  asserting  a  right  of  judicial 
supervision  over  the  exertion  of  that  power, 
in  disregard  of  the  distinction  between  the 
legislative  and  judicial  department  of  the 
government,  I  deem  it  my  duty  to  dissent 
and  state  my  reasons. 

To  perform  this  duty  requires  at  the  out- 
set a  precise  statement  of  the  construction 
given  by  the  ruling  now  made  to  the  pro- 
vision of  the  8th  Amendment.  My  inabil- 
ity to  do  this  must,  however,  be  confessed, 
because  I  find  it  impossible  to  fix  with  pre- 
cision the  meaning  which  the  court  gives  to 
that  provision.  Not  for  the  purpose  of 
criticizing,  but '  solely  in  order  to  indicate 
my  perplexity  on  the  subject,  the  reasons 
for  my  doubt  are  briefly  given.  Thus,  to 
my  mind,  it  appears  as  follows:  First. 
That  the  court  interprets  the  inhibition 
against  cruel  and  unusual  punishment  as 
imposing  upon  Congress  the  duty  of  pro- 
portioning punishment  according  to  the  na- 
ture of  the  crime,  and  casts  upon  the  ju- 
diciary the  duty  of  determining  whether 
punishments  have  been  properly  appor- 
tioned in  a  particular  statute,  and  if  not, 
to  decline  to  enforce  it.  This  seems  to  me 
to  be  the  case,  because  of  the  reference  made 
by  the  court  to  the  harshness  of  the  prin- 
cipal punishment  (imprisonment),  and  its 
comments  as  to  what  it  deems  to  be  the 
severity,  if  not  inhumanity,  of  the  accesso- 
ries which  result  from  or  accompany  it, 
and  the  declaration  in  substance  that  these 
things  ofi'end  against  the  just  principle  of 
proportioning  punishment  to  the  nature  of 
the  crime  .  punished,  stated  to  be  a 
S86]  ^fundamental  precept  of  justice  and  of 
American  criminal  law.  That  this  is  the 
view  now  upheld,  it  seems  to  me,  is  addi- 
tionally demonstrated  by  the  fact  that  the 
punishment  for  the  crime  in  question,  as 
imposed  by  the  Philippine  law,  is  compared 
with  other  Philippine  punishments  for 
crimes  deemed  to  be  less  heinous,  and  the 
conclusion  is  deduced  that  this  fact,  in  and 
of  itself,  serves  to  establish  that  the  pun- 
ishment imposed  in  this  case  is  an  exertion 
of  unrestrained  power,  condemned  by  the 
cruel  and  unusual  punishment  clause. 

Second.  That  this  duty  of  apportionment 
compels  not  only  that  the  lawmaking  power 
should  adequately  apportion  punishment 
for  the  crimes  as  to  which  it  legislates,  but 
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also  further  exacts  that  the  performance 
of  the  duty  of  apportionment  must  be  dis- 
charged by  taking  into  view  the  standards, 
whether  lenient  or  severe,  existing  in  other 
and  distinct  jurisdictions;  and  that  a  fail- 
ure to  do  so  authorizes  the  courts  to  con- 
sider such  standards  in  their  discretion, 
and  judge  of  the  validity  of  the  law  ac- 
cordingly. I  say  this  because,  although  the 
court  expressly  declares  in  the  opinion, 
when  considering  a  case  decided  by  the 
highest  court  of  one  of  the  territories  of  the 
United  States,  that  the  legislative  power  to 
define  and  punish  crime  committed  in  a 
territory,  for  the  purpose  of  the  8th  Amend- 
ment, is  separate  and  distinct  from  the  leg- 
islation of  Congress,  yet,  in  testing  the  va- 
lidity of  the  punishment  affixed  by  the  law 
here  in  question,  proceeds  to  ineasure  it 
not  alone  by  the  Philippine  legislation,  but 
by  the  provisions  of  several  acts  of  Con- 
gress punishing  crime,  and  in  substance  de- 
clares such  congressional  laws  to  be  a  prop- 
er standard,  and  in  effect  holds  that  the 
greater  proportionate  punishment  inflicted 
by  the  Philippine  law  over  the  more  lenieni 
punishments  prescribed  in  the  laws  of  Con- 
gress establishes  that  the  Philippine  law  is 
repugnant  to  the  8th  Amendment. 

Third.  That  the  cruel  and  unusual  pun- 
ishment clause  of  the  8th  Amendment  con- 
trols not  only  the  exertion  of  legislative 
power  as  to  modes  of  punishment,  propor- 
tionate or  otherwise,  but  addresses  itself 
also  to  the  mainspring  of  the  'legisla-  [387 
tive  motives  in  enacting  legislation  punish- 
ing crime  in  a  particular  case,  and  therefore 
confers  upon  courts  the  power  to  refuse  to 
enforce  a  particular  law  defining  and  pun- 
ishing crime,  if,  in  their  opinion,  such  law 
docs  not  manifest  that  the  lawmaking  pow- 
er, in  fixing  the  punishment,  was  sufficient- 
ly impelled  by  a  purpose  to  effect  a  reform- 
ation of  the  criminal.  This  is  said  because 
of  the  statements  contained  in  the  opinion 
of  the  court  as  to  the  legislative  duty  to 
shape  legislation  not  only  with  a  view  to 
punish,  but  to  reform  the  criminal,  and  the 
inferences  which  I  deduce  that  it  is  con- 
ceived that  the  failure  to  do  so  is  a  Tiola- 
tion  of  constitutional  duty. 

Fourth.  That  the  cruel  and  unusual  pun- 
ishment clause  does  not  merely  limit  the 
legislative  power  to  fix  the  punishment  for 
crime  by  excepting  out  of  that  authority 
the  right  to  impose  bodily  punishments  of 
a  cruel  kind,  in  the  strict  acceptation  of 
those  terms,  but  limits  the  legislative  dis- 
cretion in  determining  to  what  degree  of 
severity  an  appropriate  and  usual  mode  of 
punishment  may,  in  a  particular  case,  be 
inflicted;  and  therefore  endows  the  courts 
with  the  right  to  supervise  the  exercise  of 
l^slative  discretion  as  to  the  adequacy  of 
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punishment,  even  although  resort  is  had 
only  to  authorized  kinds  of  punishment, 
thereby  endowing  the  courts  with  the  power 
to  refuse  to  enforce  laws  punishing  crime, 
if,  in  the  judicial  judgment,  the  legislative 
branch  of  the  government  has  prescribed 
a  too  severe  punishment. 

Not  being  able  to  assent  to  these,  as  it 
to  mo  seems,  in  some  respects  conflicting, 
or,  at  all  events,  widely  divergent,  proposi- 
tions, I  shall  consider  them  all  as  sanc- 
tioned by  the  interpretation  now  given  to 
the  prohibition  of  the  8th  Amendment,  and 
with  this  conception  in  mind  shall  consider 
the  subject. 

Before  approaching  the  text  of  the  8th 
Amendment  to  determine  its  true  meaning, 
let  me  briefly  point  out  why,  in  my  opin- 
ion, it  cannot  have  the  significance  which  it 
must  receive  to  sustain  the  propositions 
rested  upon  it.  In  the  first  place,  if  it 
be  that  the  lawmaker,  in  defining  and 
punishing  crime,  is  imperatively  restrained 
by  constitutional  provisions  to  apportion 
388]  ^punishment  by  a  consideration  alone 
of  the  abstract  heinousness  of  the  of- 
fenses punished,  it  must  result  that  the 
power  is  so  circumscribed  as  to  be  im- 
possible of  execution;  or,  at  all  events, 
is  so  restricted  as  to  exclude  the  pos- 
sibility of  taking  into  account,  in  de- 
fining and  punishing  crime,  all  those 
considerations  concerning  the  condition  of 
society,  the  tendency  to  commit  the  partic- 
ular crime,  the  difficulty  of  detecting  the 
same,  the  necessity  for  resorting  to  stern 
measures  of  repression,  and  various  other 
subjects  which  have,  at  all  times,  been 
deemed  essential  to  be  weighed  in  defining 
and  punishing  crime.  And  certainly  the 
paralysis  of  the  discretion  vested  in  the  law- 
making authority  which  the  propositions 
accomplish  is  immeasurably  magnified  when 
it  is  considered  that  this  duty  of  propor- 
tioning punishment  requires  the  taking  into 
account  of  the  standards  prevailing  in  oth- 
er or  different  countries  or  jurisdictions, 
thereby  at  once  exacting  that  legislation  on 
the  subject  of  crime  must  be  proportioned 
not  to  the  conditions  to  which  it  is  intend- 
ed to  apply,  but  must  be  based  upon  con- 
ditions with  which  the  legislation,  when  en- 
acted, will  have  no  relation  or  concern 
whatever.  And  when  it  is  considered  that 
the  propositions  go  further,  and  insist  that, 
if  the  legislation  seems  to  the  judicial  mind 
not  to  have  been  sufficiently  impelled  by 
motives  of  reformation  of  the  criminal,  such 
legislation  defining  and  punishing  crime  is 
to  be  held  repugnant  to  constitutional  lim- ' 
64  li.  ed. 


itations,  the  impotency  of  the  legislative 
power  to  define  and  punish  crime  is  made 
manifest.  When  to  this  result  is  added  the 
consideration  that  the  interpretation,  by  its 
necessary  effect,  does  not  simply  cause  the 
cruel  and  unusual  punishment  clause  to 
carve  out  of  the  domain  of  legislative  au- 
thority the  power  to  resort  to  prohibited 
kinds  of  punishments,  but  subjects  to  judi- 
cial control  the  degree  of  severity  with 
which  authorized  modes  of  punishment  may 
be  inflicted,  it  seems  to  me  that  the  demon- 
stration is  conclusive  that  nothing  will  be 
left  of  the  independent  legislative  power  to 
punish  and  define  crime,  if  the  interpreta- 
tion now  made  be  pushed  in  future  applica- 
tion to  its  logical  conclusion. 

*But  let  me  come  to  the  8th  Amend-  [389 
ment,  for  the  purpose  of  stating  why  the 
clause  in  question  does  not,  in  my  opinion, 
authorize  the  deductions  drawn  from  it,  and 
therefore  does  not  sanction  the  ruling  now 
made. 

I  shall  consider  the  Amendment  (a)  as 
to  ita  origin  in  the  mother  country,  and  the 
meaning  there  given  to  it  prior  to  the  Amer- 
ican Revolution;  (b)  its  migration  and  ex- 
istence in  the  states  after  the  Revolution, 
and  prior  to  the  adoption  of  the  Constitu- 
tion; (c)  its  incorporation  into  the  Con- 
stitution, and  the  construction  given  to  it 
in  practice  from  the  beginning  to  this  time; 
and  (d)  the  judicial  interpretation  which 
it  has  received,  associated  with  the  con- 
struction affixed,  both  in  practice  and  judi- 
cially, to  the  same  provision  found  in  vari* 
ouB  state  constitutions  or  Bills  of  Rights. 

Without  going  into  unnecessary  histori- 
cal detail,  it  is  sufficient  to  point  out,  as 
did  the  court  in  Re  Kemmler,  136  U.  S.  436, 
446,  34  L.  ed.  510,  524,  10  Sup.  Ct.  Rep.  030, 
033,  that  ''the  provision  in  reference  to  cruel 
and  unusual  punishments  was  taken  from 
the  well-known  act  of  Parliament  of  1688 
[1680?],  entitled  'An  Act  Declaring  the 
Rights  and  Liberties  of  the  Subject,  and 
Settling  the  Succession  of  the  Crown.'" 
And  this  act,  it  is  to  be  observed,  was  but 
in  regular  form  a  crystallization  of  the  Dec- 
laration of  Rights  of  the  same  year.  3  Hal- 
lam,  Const.  Hist.  p.  106.  It  is  also  certain, 
as  declared  in  the  Kem^ller  Case,  that  "thia 
Declaration  of  Rights  had  reference  to  the 
acts  of  the  executive  and  judicial  depart- 
ments of  the  government  of  England,"  since 
it  but  embodied  the  grievances  which  it 
waa  deemed  had  been  suffered  by  the  usur* 
pations  of  the  Crown  and  transgressions  of 
authority  by  the  courts.  In  the  recitals 
both  ol  the  Declaration  of  Rights  and  the 
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Bin   of   Riglits,   the  grievances  complainet'    menta  and  the  diuenting;  reawns  are  copied 

of  vere  that  illegal  and  cruel  ponishmeab  in  the  tnargin.t 

luid  been  inflicted,  "which  are  utterly  ani  Aa  well  the  diuent  referred  to  aa  tbe  re- 
directl;  contrary  to  the  known  laws  ant  port  of  the  eonfereea  *od  the  part  of  [392 
■tatat«B  and  freedom  of  tbi>  realm;"  whil<  the  House  of  CoDunona, made  to  that  body 
in  both  the  Declaration  and  the  Bill  oi  eoneerning  a  bill  to  nt  aaide  the  jndgmenta 
Bights  the  remedy  formulated  was  a  decla  against  Dates  above  referred  to  (0  Cohbett's 
ration  agaiust  the  infliction  of  cruel  ani  Pari.  History,  col.  386),  proceeded  upon  the 
vnusual  puDishmentt.  identity  of  what  was  deemed  to  be  the  ille- 
Whatever  may  be  the  difficulty,  if  any,  it  gal  practices  complained  of,  and  which  were 
8«01  fixing  the  meaning  'of  the  prohibitioi  intended  to  be  rectified  by  the  prohibition 
at  its  origin,  it  may  not  be  doubted,  and  in  against  cruel  and  unuiual  punishments, 
deed  is  not  questioned  by  anyone,  that  tht  'made  in  the  Declaration  of  Rights,  [I9S 
fru«l  punishments  against  which  the  Bill  ol  and  treated  that  prohibition,  as  already 
Rights  provided  were  the  atrocious,  san'  stated,  as  tubstantially  disjunctive,  and  as 
guinaiy,  and  inhuman  punishments  whicli  forbidding  the  doing  of  the  things  we  have 
had  been  inflicted  in  the  past  upon  the  per-  ^l""  enumerated.  See,  for  the  disjunctive 
sons  of  criminals.  This  being  cerUin,  th(  c»'»"cter  of  the  provision,  Stephen,  Com. 
diiHculty  of  intcrpreUtion,  if  any,  is  in  ^"  J=»«-  "*•■.  *^  P-  "»- 
«lved  in  determining  what  was  intended  ,  ^.'j"''  *''*!r«'".r'l  £'!'??*.<*'*'"' ?^ 
i_  ,.  ,  ,.  .  ,  J  .  J  laration  and  the  Bill  of  Rights  is  thus  filed 
by  the  unusual  punishments  referred  to  and  .^  j^^^^  ^,^_.  ^^^^  y^B  Declaration  is 
Which  were  prx,vided  against.  Light  how-  „^j  B„«„ptible  of  the  meaning  now  attrib- 
OTer,  on  this  subject,  is  at  once  afforded  bj  „ted  to  the  same  language  found  in  the 
observing  that  the  unusual  punishmenU  Constitution  of  the  United  States.  Thst  in 
provided  against  were  responsive  to  and  ob-  England  it  was  nowhere  deemed  that  any 
Viously  considered  to  be  the  illegal  punish-  theory  of  proportional  punishment  was  sug- 
ments  complained  of.  Tliese  complaints  gested  by  the  Bill  of  Rights,  or  that  a  pro- 
were,  first,  that  customary  modes  of  bodily  test  was  thereby  intended  against  the  se- 
punishments,  such  as  whipping  and  the  pit-  verity  of  punishments,  speaking  f^nerally, 
lory,  bad,  under  the  exercise  of  judicial  dis-  is  demonstrated  by  the  practice  which  pie- 
cretion,  been  applied  to  so  unusual  a  degree  vailed  in  England  as  to  punishing  crime 
«■  to  cause  them  to  be  illegal ;  and,  second,  '""o  'he  time  of  the  Bill  of  Rights  to  the 
that  in  some  cases  an  authority  to  sentence  t'^e  of  the  American  Revolution.  Speak- 
to  perpetual  imprisonment  had  been  exerted  '"S  <"•  tl"'"  subject,  Stephen,  in  his  history 
under  the  assumption  that  power  to  do  so  °*  *''""""'""'  '■"  "'  E"*"*™*'  ™'-  »•  P^ 

resulted  from  the  existence  of  judicial  dis-  '        '  "**'",        

cretloi.  to  sentence  to  imprisonment,  when  l^"  ^''"'fL  „  ^u*  "TT^  ^^.  'ff 
it  was  unusual,  and  therefore  illegal,  to  in-  8""*'?  '"""r"  ""  "^""«''  t^e  e,ght«nth 
_.,,.,.  .  ,  ■  ,L  .  t  century  by  the  creation  of  new  felonies 
tlict  life  .mpri«>nment  in  the  absence  of  ex-  „^^^^^^^  b^^^fjj  ^f  ^,  However, 
press  legislative  authority.  In  other  words,  ^jjer  making  all  deductions  on  these 
the  prohibitions,  although  conjunctively  grounds,  there  can  be  no  doubt  that  the  leg- 
stated,  were  really  disjunctive,  and  em-  jglation  of  the  eighteenth  century  in  crim- 
braeed  as  follows;  (a)  Prohibitions  against  inal  matters  was  severe  to  the  highest  de- 
•  ri^ort  to  the  inhuman  bodily  punishments  g^ee,  and  destitute  of  any  sort  of  principle 
of  the   past;    (b)    or,  where  certain  bodily  or  system." 

punishments  were  customary,  a  prohibition  For  the  sake  of  brevity  a  review  of  the 

against  their  infliction  to  such  an  extent  as  practises   which    prevailed    in    the   colonial 

to  be  unusual  and  consequently  illegal;   (c)  period  will  not  be  referred  to.     Therefore, 

or  the  infliction,  under   the  assumption  of  »ttention  is  at  once  directed  to  the  expres 

the  exercise  of  judicial   discretion,   of   un-  !n»*"ntiM  i"  wrUin  of  tbe  state  oonstitu- 

naual  punishmente  not  bodily,  which  could    

not  be  imposed  except  by  express   stetute,  tJudgment  against  Titus  Oates  upon  cou- 

or  which  were  wholly  beyond  the   iurisdic-  »>ct'on   upon   two   indictments  for  perjury, 

tion  of  the  court  to  impose.  S],*"r3r6"l317f-"^  ""*  '^^  ^°*'  ^*~  ^' 

The  scope  and  power  of  the  guaranty  as  °°" First.  The  court  does  order  for  a  fine, 

we  have  thus  stated  it  will  be  found  por-  that  yon  pay  1,000  marks  upon  eaeh  Indict- 

traycd  in  the  reasons  assigned  by  the  mem-  ment. 

bers  of  the  House  of  Lords  who  dissented  "  'Secondly,  That  you  be  stript  of  all  your 

against  two  judgmente  for  perjury  entered  ''''.!'?ilk"'ii"'^'  r>      .  j                ..    ^  ^ 

i      .1.     D--      .     if     V          ■     .   i-^       n  .  "Thirdly,  The   Court   does  award.  That 

in   the   King's   bench   against   Titus   Oates.  f^y,  d„  .(and  upon  the  Pillory,  and  in  tb» 

Sffl]  10  How.  St  Tr.  col.  1326.    •The  judg-  pillory,  here  before  WeBtmiuateT-ball  gate, 
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tions  adopted  after  the  Declaration  of  In- 
dependence, and  prior  to  the  formation  of 
the  Constitution  of  the  United  States,  and 
the  circumstances  connected  with  the  sub- 
sequent adoption  of  the  8th  Amendment. 

In  1776,  Maryland,  in  a  Bill  of  Rights, 
declared  (1  Charters  and  Constitutions,  pp. 
818,  819): 

"14.  That  sanguinary  laws  ought  to  be 
avoided,  as  far  as  is  consistent  with  the 
safety  of  the  state;  and  no  law  to  inflict 
894]  *cruel  and  unusual  pains  and  penal- 
ties ought  to  be  made  in  any  case,  or  at  any 
time  hereafter." 

"22.  That  excessive  bail  ought  not  to  be 
required,  nor  excessive  fines  imposed,  nor 
cruel  or  unusual  punishments  inflicted,  by 
the  courts  of  law." 

The   Constitution  of  North   Carolina  of 


1776,  in  general  terms  prohibited  the  inflie- 
tion  of  "cruel  or  unusual  punishments." 

Virginia,  by  |  9  of  the  Bill  of  Rights 
adopted  in  1776,  provided  as  follows: 

"That  excessive  bail  ought  not  to  be  re- 
quired, nor  excessive  fines  imposed,  nor  cruel 
and  unusual  punishments  inflicted." 

In  the  Massachusetts  Declaration  of 
Rights  of  1780,  a  direct  prohibition  was 
placed  upon  the  infliction  by  magistrates  or 
courts  of  cruel  or  unusual  punishments, 
the  provision  being  as  follows: 

"Art.  26.  No  magistrate  or  court  of  law 
shall  demand  excessive  bail  or  sureties,  im- 
pose excessive  fines,  or  infiict  cruel  or  un- 
usual punishments." 

The  Declaration  of  Rights  of  New  Hamp- 
shire, of  1784,  was  as  follows: 

"18.  All   penalties   ought   to  be   propor- 


upon  Monday  next,  for  an  hour's  time,  be- 
tween the  hours  of  10  and  12;  with  a  paper 
over  your  head  (which  you  must  first  walk 
with  round  about  to  all  the  Courts  in  West- 
minster-hall)  declaring  your  crime.'  And 
that  is  upon  the  first  indictment. 

"'Fourthly  (on  the  second  Indictment), 
upon  Tuesday,  you  shall  stand  upon,  and  in 
the  Pillory,  at  the  Royal  Exchange  in  Lon- 
don, for  the  space  of  an  hour,  between  the 
hours  of  12  and  2;  with  the  same  inscrip- 
tion. 

"  *You  shall  upon  the  next  Wednesday  be 
whipped  from  Aldgate  to  Newgate. 

"  'upon  Friday,  you  shall  be  whipped 
from  Newgate  to  Tyburn,  by  the  hands  of 
the  common  hangman.' 

"But,  Mr.  Oates,  we  cannot  but  remem- 
ber, there  were  several  particular  times  you 
swore  false  about;  and  therefore,  as  annual 
oommemorations,  that  it  may  be  known  to 
all  people  as  long  as  you  live,  we  have  taken 
special  care  of  you  for  an  annual  punish- 
ment. 

"  *Upon  the  24th  of  April  every  year,  as 
lonff  as  you  live,  you  are  to  stand  upon  the 
Pillory  and  in  the  Pillory,  at  Tyburn,  lust 
opposite  to  the  gallows,  for  the  space  of  an 
hour,  between  the  hours  of  10  and  12. 

"  'You  are  to  stand  upon,  and  in  the  Pil- 
lory, here  at  Westminster-hall  gate,  every 
9th  of  August,  in  every  year,  so  long  as 
you  live.  And  that  it  may  be  known  what 
we  mean  by  it,  'tis  to  remember,  what  he 
swore  about  Mr.  Ireland's  being  in  town 
between  the  8th  and  12th  of  August. 

"  'You  are  to  stand  upon,  and  in  the  Pil- 
lory, at  Charing-cross,  on  the  10th  of  Au- 
Sust,  every  year,  during  your  life,  for  an 
our,  between  10  and  12. 

"  'The  like  over  against  the  Temple  gate, 
upon  the  11th. 

"'And  upon  the  2d  of  September  (which 
is  another  notorious  time,  which  you  can- 
not but  be  remember'd  of)  you  are  to  stand 
upon,  and  in  the  Pillory,  for  the  space  of 
one  hour,  between  12  and  2,  at  the  Royal 
Exchange;  and  all  this  you  are  to  do  every 
year,  during  your  life;  and  to  be  commit- 
ted close  prisoner,  as  long  as  you  live.' " 
S4  li.  ed. 


Dissenting  statement  of  a  minority  of  the 
House  of  Lords: 

"1.  For  that  the  King's  bench,  being  * 
temporal  court,  made  it  part  of  the  jud^ 
ment,  that  Titus  Oates,  being  a  clerk,  should, 
for  his  said  perjuries,  be  devested  of  his 
canonical  and  priestly  habit,  and  to  con- 
tinue devested  all  his  life;  which  is  a  mat- 
ter wholly  out  of  their  power,  belonging  to 
the  ecclesiastical  courts  only. 

"2.  For  that  the  said  judgments  are  bar- 
barous, inhuman,  and  unchristian;  and 
there  is  no  precedents  to  warrant  the  pun- 
ishments of  whipping  and  committing  to 
prison  for  life,  for  the  crime  of  perjury; 
which  yet  were  but  part  of  the  punishments 
inflicted  upon  him. 

"3.  For  that  the  particular  matters  upon 
which  the  indictments  were  found  were  Um 
points  objected  against  Mr.  Titus  Oates's 
testimony  in  several  of  the  trials,  in  which 
he  was  allowed  to  be  a  good  and  credible 
witness,  though  testifled  against  him  by 
most  of  the  same  persons,  who  witnessed 
against  him  upon  those  indictments. 

"4.  For  that  this  will  be  an  encourage- 
ment and  allowance  for  giving  the  like  cruel, 
barbarous,  and  illegal  judgments  hereafter, 
unless  this  judgment  be  reversed. 

"6.  Because  Sir  John  Holt,  Sir  Henry  Pol- 
lexfen,  the  two  chief  justices,  and  Sir  Rob- 
ert Atkins,  chief  baron,  with  six  judges  mom 
(being  all  that  were  then  present),  for 
these  and  manv  other  reasons,  did,  before 
us,  solemnly  deliver  their  opinions,  and 
unanimously  declare.  That  the  said  judg- 
ments were  contrary  to  law  and  ancient 
practice,  and  therefore  erroneous,  and  ought 
to  be  reversed. 

"6.  Because  it  is  contrary  to  the  declara- 
tion on  the  12th  of  Februaiy  last,  whieh 
was  ordered  by  the  Lords  Spiritual  and 
Temporal  and  Commons  then  assembled, 
and  by  their  declaration  engrossed  in  parch- 
ment, and  enrolled  among  the  records  of 
Parliament,  and  recorded  in  ehaneerj; 
whereby  it  doth  appear,  that  exoessive  bail 
ought  not  to  be  required,  nor  excessive  finss 
imposed,  nor  oruel  nor  unusual  punishments 
inflicted.'* 
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tioiied  to  the  nature  of  the  offense.  No 
wise  legislature  will  aflix  the  same  punish- 
inent  to  the  crimes  of  theft,  forgery,  and 
the  like,  which  they  do  to  those  of  murder 
and  treason;  where  the  same  undistinguish- 
ing  severity  is  exerted  against  all  offenses, 
the  people  are  led  to  forget  the  real  dis- 
tinction in  the  crimes  themselves,  and  to 
oommit  the  most  flagrant  with  as  little 
compunction  as  they  do  those  of  the  light- 
est dye.  For  the  same  reason  a  multitude 
of  sanguinary  laws  is  both  impolitic  and  un- 
just. The  true  design  of  all  punishments 
being  to  reform,  not  to  exterminate,  man- 
kind." 

"33.  No  magistrate  or  court  of  law  shall 
demand  excessive  bail  or  sureties,  impose 
excessive  fines,  or  inflict  cruel  or  unusual 
punishments." 

The  substantial  Identity  between  the  pro- 
visions of  these  several  oonstitutions  or 
Bills  of  Rights  shows  beyond  doubt  that 
St 6]  *their  meaning  was  understood;  that 
it  to  say,  that  the  significance  attributed  to 
them  in  the  mother  country  as  the  result  of 
the  Bill  of  Rights  of  1689  was  appreciated, 
and  that  it  was  intended,  in  using  the  identi- 
cal words,  to  give  them  the  same  well-under- 
stood meaning.  It  is  to  be  observed  that 
the  New  Hampshire  Bill  of  Rights  contains 
a  clause  admonishing  as  to  the  wisdom  of 
the  apportionment  of  punishment  of  crime 
according  to  the  nature  of  the  offense,  but 
in  marked  contrast  to  the  re-enactment,  in 
express  and  positive  terms,  of  the  cruel  and 
unusual  punishment  clause  of  the  English 
Bill  of  Rights,  the  provision  as  to  appor- 
tionment is  merely  advisory,  additionally 
demonstrating  the  precise  and  accurate  con- 
ception then  entertained  of  the  nature  and 
character  of  the  prohibition  adopted  from 
the  English  Bill  of  Rights. 

Undoubtedly,  in  the  American  states, 
prior  to  the  formation  of  the  Constitution, 
the  necessity  for  the  protection  afforded  by 
the  cruel  and  unusual  punishment  guaranty 
of  the  English  Bill  of  Rights  had  ceased  to 
be  a  matter  of  concern,  because,  as  a  rule, 
the  cruel  bodily  punishments  of  former 
times  were  no  longer  imposed,  and  judges, 
where  moderate  bodily  punishment  was  us^ 
nal,  had  not,  under  the  guise  of  discretion, 
directed  the  infiiction  of  such  punishments 
to  so  unusual  a  degree  as  to  transcend  the 
limits  of  discretion  and  cause  the  punish- 
ment to  he  illegal,  and  had  also  not  at- 
tempted, in  virtue  of  mere  discretion,  to 
infliet  such  unusual  and  extreme  punish- 
menta  as  had  always  been  deemed  proper 
to  be  inflicted  only  as  the  result  of  express 
ttatutorj  authority.  Despite  these  consid* 
tratioiia,  it  it  true  that  some  of  the  solici- 
tnde  whieh  arose  after  the  submissicm  of  the 
OonatitutioB  for  ratiflcatioa,  and  which 
•10 


threatened  to  delay  or  prevent  such  ratifi- 
cation, in  part,  at  least,  was  occasioned  l^ 
the  failure  to  guarantee  against  the  inflic- 
tion of  cruel  and  unusual  punishments. 
Thus,  in  the  Massachusetts  convention,  Mr. 
Holmes,  discussing  the  general  result  of  the 
judicial  powers  conferred  by  the  Constitu- 
tion, and  referring  to  the  right  of  Congress 
to  define  and  fix  the  punishment  for  crime, 
said  (2  Elliot,  Debates,  111) : 

*'They  are  nowhere  restrained  from  [S96 
inventing  the  most  cruel  and  unheard-of  pun- 
ishments, and  annexing  them  to  crimes; 
and  there  is  no  constitutional  check  on 
them,  but  that  racks  and  gibbets  may  be 
amongst  the  most  mild  instruments  of  their 
discipline." 

That  the  opposition  to  the  ratification  in 
the  Virginia  convention  was  earnestly  and 
eloquently  voiced  by  Patrick  Heniy  is  too 
well  known  to  require  anything  but  state- 
ment That  the  absence  of  a  guaranty 
against  cruel  and  unusual  punishment  was 
one  of  the  causes  of  the  solicitude  by  which 
Henry  was  possessed  is  shown  by  the  de- 
bates in  that  convention.  Thus  Patrick 
Henry  said   (3  Elliot,  Debates,  447): 

"In  this  business  of  legislation,  your  mem* 
hers  of  Congress  will  lose  the  restriction  of 
not  imposing  excessive  fines,  demanding  ex- 
cessive bail,  and  infiicting  cruel  and  un- 
usual punishments.  These  are  prohibited 
by  your  Declaration  of  Rights.  What  has 
distinguished  our  ancestors?  That  they 
would  not  admit  of  tortures,  or  cruel  and 
barbarous  punishment.  But  Congress  may 
introduce  the  practice  of  the  civil  law,  in 
preference  to  that  of  the  common  law.  They 
may  introduce  the  practice  of  France,  Spain, 
and  Germany, — of  torturing  to  extort  a  con- 
fession of  the  crime.  They  will  say  that 
they  might  as  well  draw  examples  from 
those  countries  as  from  Great  Britain,  and 
they  will  tell  you  that  there  is  such  a  ne- 
cessity of  strengthening  the  arm  of  govern* 
ment  that  they  must  have  a  criminal  equi- 
ty, and  extort  confession  by  torture,  in  or- 
der to  punish  with  still  more  relentless  se- 
verity. We  are  then  lost  and  undone.  And 
can  any  man  think  it  troublesome  when  he 
can,  by  a  small  interference,  prevent  our 
rights  from  being  lost?  If  you  will,  like 
the  Virginian  government,  give  them  knowl- 
edge of  the  extent  of  the  rights  retained 
by  the  people,  and  the  powers  of  themselves, 
they  will,  if  they  be  honest  men,  thank  you 
for  it.  Will  they  not  wish  to  go  on  sure 
grounds?  But,  if  you  leave  them  otherwise, 
they  will  not  know  how  to  proceed;  and, 
being  in  a  state  of  uncertainty,  they  will 
assume  rather  than  give  up  powers  bj  im* 
plication." 

*There  observations,  it  is  plainly  to  [S97 
be  seen,  were  addressed  to  the  fear  of  the 
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repetition,  either  by  the  sanctioii  of  law  or 
by  the  practice  of  courts,  of  the  barbarous 
modes  of  bodily  punishment  or  torture,  the 
protest  against  which  was  embodied  in  the 
Bill  of  Rights  in  1689. 

The  ultimate  recognition  by  Henry  of  the 
patriotic  duty  to  ratify  the  Constitution 
and  trust  to  the  subsequent  adoption  of  a 
Bill  of  Rights,  the  submission  and  adoption 
of  the  first  ten  Amendments  as  a  Bill  of 
Rights,  which  followed  ratification,  the  con- 
nection of  Mr.  Madison  with  the  drafting  of 
the  amendments,  and  the  fact  that  the  8th 
Amendment  is  in  the  precise  words  of  the 
guaranty  on  that  subject  in  the  Virginia 
Bill  of  Rijg^hts,  would  seem  to  make  it  per- 
fectly clear  that  it  was  only  intended  by 
that  Amendment  to  remedy  the  wrongs 
which  had  been  provided  against  in  the 
English  Bill  of  Rights,  and  which  were 
likewise  provided  against  in  the  Virginia 
provision,  and  therefore  was  intended  to 
guard  against  the  evils  so  vividly  portrayed 
by  Henry  in  the  debate  which  we  have 
quoted.  That  this  was  the  common  under- 
standing which  must  have  existed  on  the 
subject  is  pjainly  to  be  inferred  from  the 
fact  that  the  8th  Amendment  was  substan- 
tially submitted  by  Congress  without  any 
debate  on  the  subject.  2  Lloyd's  Debates, 
225.  Of  course,  in  view  of  the  nature  and 
character  of  the  government  which  the  Con- 
stitution called  into  being,  the  incorpora- 
tion of  the  8th  Amendment  caused  its  pro- 
visions to  operate  a  direct  and  controlling 
prohibition  upon  the  legislative  branch  (as 
well  as  all  other  departments),  restraining 
it  from  authorizing  or  directing  the  inflic- 
tion of  the  cruel  bodily  punishments  of  the 
past,  which  was  one  of  the  evils  sought  to 
be  prevented  for  the  future  by  the  English 
Bill  of  Rights,  and  also  restrained  the 
courts  from  exerting  and  Congress  from  em- 
powering them  to  select  and  exert  by  way  of 
discretion  modes  of  punishment  which  were 
not  usual,  or  usual  modes  of  punishment 
to  a  degree  not  usual,  and  which  could 
alone  be  imposed  by  express  authority  of  law. 
398]  But  this  obvious  result  lends  no  ^sup- 
port to  the  theory  that  the  adoption  of  the 
Amendment  operated  or  was  intended  to 
prevent  the  legislative  branch  of  the  gov- 
ernment from  prescribing,  according  to  its 
conception  of  what  public  policy  required, 
such  punishments,  severe  or  otherwise,  as  it 
deemed  necessary  for  the  prevention  of 
crime,  provided,  only,  resort  was  not  had 
to  the  infliction  of  bodily  punishments  of  a 
cruel  and  barbarous  character,  against 
which  the  Amendment  expressly  provided. 
Not  to  so  conclude  is  to  hold  that  because 
the  Amendment,  in  addition  to  depriving 
the  lawmaking  power  of  the  right  to  au- 
thorize the  infliction  of  cruel  bodily  pun- 
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ishments,  had  restricted  the  courts,  where 
discretion  was  possessed  by  them,  from  ex- 
erting the  power  to  punish  by  a  mode  or 
in  a  manner  so  unusual  as  to  require  leg- 
islative sanction,  it  thereby  deprived  Con- 
gress of  the  power  to  sanction  the  punish- 
ments which  the  Amendment  forbade  being 
imposed,  merely  because  they  were  not  sanc- 
tioned. In  other  words,  that  because  the 
power  was  denied  to  the  judiciary  to  do 
certain  things  without  legislative  author- 
ity, thereby  the  right  on  the  part  of  the 
legislature  to  confer  the  authority  was  taken 
away.  And  this  impossible  conclusion 
would  lead  to  the  equally  impossible  result 
that  the  effect  of  the  Amendment  was  to 
deprive  Congress  of  its  legitimate  authority 
to  punish  crime,  by  prescribing  such  modes 
of  punishment,  even  although  not  before 
employed,  as  were  appropriate  for  the  pur- 
pose. 

That  no  such  meaning  as  is  now  ascribed 
to  the  Amendment  was  attributed  to  it  at 
the  time  of  its  adoption  is  shown  by  the 
fact  that  not  a  single  suggestion  that  it 
had  such  a  meahing  is  pointed  to,  and  that, 
on  the  other  hand,  the  practice  from  the 
very  beginning  shows  directly  to  the  con- 
trary, and  demonstrates  that  the  very  Con-, 
gress  that  adopted  the  Amendment  con- 
strued it  in  practice  as  I  have  construed  it. 
This  is  so,  since  the  first  crimes  act  of  the 
United  States  prescribed  punishments  for 
crime  utterly  without  reference  to  any  as- 
sumed rule  of  proportion,  or  of  a  concep- 
tion of  a  right  in  the  judiciary  to  super- 
vise the  action  of  Congress  in  respect  to 
*the  severity  of  punishment,  exclud-  [399 
ing,  always,  the  right  to  impose  as  a  punish- 
ment the  cruel  bodily  punishments  which 
were  prohibited.  What  clearer  demonstration 
can*  there  be  of  this  than  the  statement 
made  by  this  court  in  Ex  parte  Wilson,  114 
U.  8.  427,  29  L.  ed.  92,  5  Sup.  Ct.  Rep.  936, 
of  the  nature  of  the  first  crimes  act,  as  fol- 
lows: 

"By  the  first  crimes  act  of  the  United 
States,  forgery  of  publicsecurities,  or  know- 
ingly uttering  forged  public  securities  with 
intent  to  defraud,  as  well  as  treason,  mur- 
der, piracy,  mutiny,  robbery,  or  rescue  of  a 
person  convicted  of  a  capital  crime,  was 
punishable  with  death;  most  other  offenses 
were  punished  by  fine  and  imprisonment; 
whipping  was  part  of  the  punishment  of 
stealing  or  falsifying  records,  fraudulently 
acknowledging  bail,  larceny  of  goods,  or  re- 
ceiving stolen  goods;  disqualification  to 
hold  ofllce  was  part  of  the  punishment  of 
bribery;  and  those  convicted  of  perjury  or 
subornation  of  perjury,  besides  being  fined 
and  imprisoned,  were  to  stand  in  the  pil- 
lory for  one  hour,  and  rendered  incapable 
of  testifying  in  any  court  of  the  United 

811 


399-401 


SuPBE^iB  Court  of  the  United  States. 


Oct.  Tebm» 


States.  Act  of  April  30,  1790,  chap.  9,  1 
Stat,  at  L.  112-117;  Mr.  Justice  Wilson's 
Charge  to  the  Grand  Jury  in  1791,  3  Wil- 
son's Works,  380,  381.'* 

And  it  is,  I  think,  beyond  power  even  of 
question  that  the  legislation  of  Congress, 
from  the  date  of  the  first  crimes  act  to 
the  present  time,  but  exemplifies  the  truth 
of  what  has  been  said,  since  that  legis- 
lation from  time  to  time  altered  modes 
of  punishment,  increasing  or  diminishing 
the  amount  of  punishment,  as  was  deemed 
necessary  for  the  public  good,  prescribing 
punishments  of  a  new  character,  without 
reference  to  any  assumed  rule  of  appor- 
tionment, or  the  conception  that  a  right 
of  judicial  supervision  was  deemed  to  ob- 
tain. It  is  impossible  with  any  regard  for 
brevity  to  demonstrate  these  statements  by 
many  illustrations.  But  let  me  give  a  sam- 
ple from  legislation  enacted  by  Congress 
of  the  change  of  punishment.  By  §  14  of 
the  first  crimes  act  (Act  April  30,  1790, 
chap.  9.  1  Stat,  at  L.  115),  forgery,  etc.,  of 
the  public  securities  of  the  United  States, 
400]  or  the  knowingly  uttering  "and  offer- 
ing for  sale  of  forged  or  counterfeited  securi- 
ties of  the  United  States  with  intent  to  de- 
fraud, was  made  punishable  by  death.  The 
punishment  now  is  a  fine  of  not  more  than 
$5,000,  and  imprisonment  at  hard  labor  for 
not  more  than  fifteen  years.  Rev.  Stat. 
§  5414,  U.  S.  Conip.  Stat.  1901,  p.  3662. 

By  the  first  crimes  act,  also,  as  in  numer- 
ous others  since  that  time,  various  addi- 
tional punishments  for  the  commission  of 
crime  were  imposed,  prescribing  disqualifi- 
cation to  hold  office,  to  be  a  witness  in  the 
courts,  etc.,  and  as  late  as  1865  a  law  was 
enacted  by  Congress  which  prescribed  as  a 
punishment  for  crime  the  disqualification  to 
enjoy  rights  of  citizenship.  Rev.  Stat*  §§ 
1996-1998,  U.  S.  Comp.  Stat.  1901,  p.  1269. 
Comprehensively  looking  at  tho  rulings 
of  this  court,t  it  may  be  conceded  that 
hitherto  they  have  not  definitely  interpreted 
the  precise  meaning  of  the  clause  in  ques 
tion,  because  in  most  of  the  cases  in  which 
the  protection  of  the  Amendment  has  been 
invoked,  the  cases  came  from  courts  of  last 
resorts  of  states,  and  the  opinions  leave 
room  for  the  contention  that  they  proceeded 
upon  the  implied  assumption  that  the  8th 
Amendment  did  not  govern  the  states,  by 
virtue  of  the  adoption  of  the  I4th  Amend- 
ment.   However,  in  Wilkerson  v.  Utah,  99 

tPervear  v.  Massachusetts,  5  Wall.  475, 
18  L.  ed.  608 ;  Wilkerson  v.  Utah,  99  U.  S. 
130,  25  L.  ed.  345;  Re  Kemmler,  136  U.  S. 
436,  34  L  ed.  519,  10  Sup.  Ct.  Rep.  930; 
McElvainc  v.  Brush,  142  U.  S.  155,  35  L.  ed. 
071,  12  Sup.  Ct.  Rep.  156;  Howard  v.  Flem- 
ing, 191  U.  S.  126,  48  L.  ed,  121,  24  Sup. 
Ct  Rep.  49. 
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U.  S.  130,  25  L.  ed.  345,  a  case  coming  to 
this  court  from  the  territory  of  Utah,  the 
meaning  of  the .  clause  of  the  8th  Amend- 
ment in  question  came  directly  under  re- 
view. The  question  for  decision  was  wheth- 
er a  sentence  to  death  by  shooting,  which 
had  been  imposed  by  the  court  under  the 
assumed  exercise  of  a  discretionary  power 
to  fix  the  mode  of  execution  of  the  sentence, 
was  repugnant  to  the  clause.  While  the 
court,  in  deciding  that  it  was  not,  did  not 
undertake  to  fully  interpret  the  meaning  of 
the  clause,  it  nevertheless,  reasoning  by 
exclusion,  expressly  negatived  the  construc- 
tion now  placed  upon  it.  It  was  said 
(pp.   135.   136): 

•"Difficulty  would  attend  the  effort  [401 
to  define  with  exactness  the  extent  of  the 
constitutional  provision  which  provides  that 
cruel  and  unusual  punishments  shall  not  be 
inflicted;  but  it  is  safe  to  affirm  that  pun- 
ishments of  torture,  such  as  those  men- 
tioned by  the  commentator  referred  to,  and 
all  others  in  the  same  line  of  unnecessary 
cruelty,  are  forbidden  by  that  Amendment 
to  the  Constitution.  Cooley,  Const.  Lim.  4th 
ed.  408;  Wharton,  Crim.  Law,  7th  ed.  § 
3405." 

And  it  was  doubtless  this  ruling  which 
caused  the  court  subsequently  to  say  in  Ro 
Kemmler,  136  U.  S.  430,  447*  34  L.  ed.  u!*, 
524,  10  Sup.  Ct.  Rep.  930,  933: 

"Punishments  are  cruel  when  they  involve 
torture  or  a  lingering  death;  but  the  pun- 
ishment of  death  is  not  cruel,  within  the 
meaning  of  that  word  as  used  in  the  Con- 
stitution. It  implies  there  something  in- 
human and  barbarous,  something  more  than 
the  mere  extinguishment  of  life." 

Generally  viewing  the  action  of  the  states 
in  their  Bills  of  Rights  as  to  the  prohibition 
against  inhuman  or  cruel  and  unusual  pun- 
ishments, it  is  true  to  say  that  those  pro- 
visions substantially  conform  to  the  English 
Bill  of  Rights  and  to  the  provision  of  the 
8th  Amendment  we  are  considering,  some 
using  the  expression  "cruel  and  unusual," 
others  the  more  accurate  expression  *'cruel 
or  unusual,"  and  some  "cruel"  only;  and  in 
a  few  instances  a  provision  requiring  pun- 
ishments to  be  proportioned  to  the  nature 
of  the  offense  is  added  to  the  inhibition 
against  cruel  and  unusual  punishments.  In 
one  (Illinois)  the  prohibition  against  cruel 
and  unusual  punishments  is  not  expressed, 
although  proportional  punishment  is  com- 
manded; yet  in  Kelly  v.  State,  115  111.  683^ 
56  Am.  Rep.  184,  4  N.  £.  644,  discussing  the 
extent  of  punishment  inflicted  by  a  crim- 
inal statute,  the  supreme  court  of  Illinoia 
declared  that  "it  would  not  be  for  the  court 
to  say  the  penalty  was  not  proportioned  to 
the  nature  of  the  offense."  In  another  state 
(Ohio),  where,  in  the  early  constitution  of 
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the  state,  proportionate  punishment  was 
conjoined  with  the  cruel  and  unusual  pun- 
ishment provision,  the  proportionate  provi- 
sion was  omitted  in  a  later  constitution. 
402]  *Here,  again,  it  is  true  to  say, 
time  forbidding  my  indulging  in  a  re- 
view of  the  statutes,  that  the  legisla- 
tion of  all  the  states  is  absolutely  in 
conflict  with  and  repugnant  to  the  con- 
struction now  given  to  the  clause,  since 
that  legislation  but  exemplifies  the  exer- 
tion of  legislative  power  to  define  and 
punish  crime  according  to  the  legislative 
conception  of  the  necessities  of  the  situa- 
tion, without  the  slightest  indication  of  the 
assumed  duty  to  proportion  punishments, 
and  without  the  suggestion  of  the  existence 
of  judicial  power  to  control  the  legislative 
discretion,  provided  only  that  the  cruel  bodi- 
ly punishments  forbidden  were  not  resorted 
to.  And  the  decisions  of  the  state  courts  of 
last  resort,  it  seems  to  me,  with  absolute 
uniformity,  and  without  a  single  exception 
from  the  beginning,  proceed  upon  this  con- 
ception. It  is  true  that  when  the  reasoning 
employed  in  the  various  cases  is  critically 
examined,  a  difference  of  conception  will  be 
manifested  as  to  the  occasion  for  the  adop- 
tion of  the  English  Bill  of  Rights  and  of 
the  remedy  which  it  provided.  Generally 
speaking,  when  carefully  analyzed,  it  will 
be  seen  that  this  difference  was  occasioned 
by  treating  the  provision  against  cruel  and 
unusual  punishment  as  conjunctive  instead 
of  disjunctive,  thereby  overlooking  the  fact, 
which  I  think  has  been  previously  demon- 
strated to  be  the  case,  that  the  term  "un- 
usual," as  used  in  the  clause,  was  not  a 
qualification  of  the  provision  against  cruel 
punishments,  but  was  simply  synonymous 
with  illegal,  and  was  mainly  intended  to 
restrain  the  courts,  under  the  guise  of  dis- 
cretion, from  indulging  in  an  unusual  and 
consequently  illegal  exertion  of  power.  Cer- 
tain it  is,  however,  whatever  may  be  these 
differences  of  reasoning,  there  stands  out 
in  bold  relief  in  the  state  cases,  as  it  is 
given  to  me  to  understand  them,  without  a 
single  exception,  the  clear  and  certain  ex- 
clusion of  any  prohibition  upon  the  lawmak- 
ing power  to  determine  the  adequacy  with 
which  crime  shall  be  punished,  provided  only 
the  cruel  bodily  punishments  of  the  past 
are  not  resorted  to.  Let  me  briefly  refer  to 
some  of  the  cases. 

408]  •In  Aldridge  v.  Com.  2  Va.  Cas.  447,  de- 
cided about  twenty  years  after  the  ratifica- 
tion of  the  8th  Amendment,  speaking  con- 
cerning the  evils  to  which  the  guaranty  of 
the  Virginia  Bill  of  Rights  against  cruel 
And  unusual  punishments  was  addressed,  the 
court,  after  referring  to  the  punishments 
usually  applicable  in  that  state  to  crime  at 
54  L.  ed. 


I  the   time  of  the   adoption  of  the  Bill  of 
Rights  of  Virginia,  said  (p.  450) : 

'*We  consider  these  sanctions  as  sufficient- 
ly rigorous,  and  we  knew  tliat  the  best  heads 
and  hearts  of  the  land  of  our  ancestors  had 
long  and  loudly  declaimed  against  the  wan- 
ton cruelty  of  many  of  the  punishments 
practised  in  other  countries;  and  this  sec- 
tion in  the  Bill  of  Rights  was  framed  effec- 
tually to  exclude  these,  so  that  no  future 
legislature,  in  a  moment,  perhaps,  of  great 
and  general  excitement,  should  be  tempted 
to  disgrace  our  Code  by  the  introduction  of 
any  of  those  odious  modes  of  punishment." 

And,  four  years  later,  in  1828,  applying 
the  same  dectrine  in  Com.  v.  VVyatt,  6  Rand. 
(Va.)  694,  where  a  punishment  by  whipping 
was  challenged  as  contrary  to  the  Virginia 
Bill  of  Rights,  the  court  said  (p.  700): 
"The  punishment  of  offenses  by  stripes  is 
certainly  odius,  but  cannot  be  said  to  be 
unusual." 

Until  18G5  there  was  no  provision  in  the 
Constitution  of  Georgia  expressly  guaran- 
teeing against  cruel  and  unusual  punish- 
ments. The  Constitution  of  that  year,  how- 
ever, contained  a  clause  identical  in  terms 
with  the  8th  Amendment,  and  the  scope  of 
the  guaranty  arose  for  decision  in  1872  in 
Whitten  v.  State,  47  Ga.  297.  The  case  was 
this:  Upon  a  conviction  for  assault  and  bat- 
tery, Whitten  had  been  sentenced  to  im- 
prisonment or  the  payment  of  a  fme  of 
$250  and  costs.  The  contention  was  that 
this  sentence  was  so  disproportionate  to  the 
offense  committed  as  to  be  cruel  and  unusual 
and  repugnant  to  the  guaranty.  In  one  of 
its  immediate  aspeds  the  case  involved  the 
guaranty  against  excessive  fines;  but,  as  the 
imprisonment  was  the  coercive  means  for 
the  payment  of  the  fine,  in  that  aspect  the 
case  *  involved  the  cruel  and  unusual  [404 
punishment  clause,  and  the  court  so  con- 
sidered; and,  in  coming  to  interpret  the 
clause,  said   ( p.  301 ) : 

"Whether  the  law  is  unconstitutional,  a 
violation  of  that  article  of  the  Constitution 
which  declares  excessive  fines  shall  not  be 
imposed  nor  cruel  and  unusual  punishments 
inflicted,  is  another  question.  The  latter 
clause  was,  doubtless,  intended  to  prohibit 
the  barbarities  of  quartering,  hanging  in 
chains,  castration,  etc.  When  adopted  by 
the  framers  of  the  Constitution  of  the 
United  States,  larceny  was  generally  pun- 
ished by  hanging;  forgeries,  burglaries,  etc, 
in  the  same  way;  for,  be  it  remembered, 
penitentiaries  are  of  modern  origin,  and  I 
doubt  if  it  ever  entered  into  the  mind  of 
men  of  that  day  that  a  crime  such  as  this 
witness  makes  the  defendant  guilty  of  de- 
served a  less  penalty  than  the  judge  has 
inflicted.  It  would  be  an  interference  with 
matters  left  by  the  Constitution  to  the  leins- 
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latiTe  department  of  the  government  for  us 
to  undertake  to  weigh  the  propriety  of  this 
or  that  penalty  fixed  by  the  legisUture  for 
■pedfie  offenses.  So  long  as  they  do  not 
provide  cruel  and  unusual  punishments, 
such  as  disgraced  the  civilization  of  former 
ages,  and  made  one  shudder  with  horror  to 
read  of  them,  as  drawing,  quartering,  burn- 
ing, etc.,  the  Constitution  does  not  put  any 
limit  upon  legislative  discretion." 

In  State  v.  White  (1800)  44  Kan.  514,  25 
Pae.  33,  it  was  sought  to  reverse  a  sentence 
of  five  years'  imprisonment  in  the  peniten- 
tiary, imposed  upon  a  boy  of  sixteen  for 
statutory  rape.  The  girl  was  aged  sixteen, 
and  had  consented.  It  was  contended  tliat 
if  the  statute  applied,  it  was  unconstitu- 
tional and  void,  ''for  the  reason  that  it  con- 
flicts with  §  9  of  the  Bill  of  Rights,  because 
it  inflicts  cruel  and  unusual  punishment, 
and  is  in  conflict  with  the  spirit  of  the  Bill 
of  Rights  generally,  and  is  in  violation  of 
common  sense,  common  reason,  and  common 
justice." 

The  court  severely  criticized  the  statute. 
After  deciding  that  the  offense  was  em- 
braced in  the  statute,  the  court  said: 
405]  •"With  respect  to  the  severity  of  the 
punishment,  while  we  think  it  is  true  that  it 
is  a  severer  one  than  has  ever  before  been 
provided  for  in  any  other  state  or  country 
for  such  an  offense,  yet  we  cannot  say  that 
the  statute  is  void  for  that  reason.  Impris- 
onment in  the  penitentiary  at  hard  labor  is 
not  of  itself  a  cruel  or  unusual  punishment, 
within  the  meaning  of  |  0  of  the  Bill  of 
Rights  of  the  Constitution,  for  it  is  a  kind 
of  punishment  which  has  been  resorted  to 
ever  since  Kansas  has  had  any  existence, 
and  is  a  kind  of  punishment  common  in  all 
civilized  countries.  That  section  of  the  Con- 
stitution probably,  however,  relates  to  the 
kind  of  punishment  to  be  inflicted,  and  not 
to  its  duration.  Although  the  punishment 
in  this  case  may  be  considered  severe,  and 
much  severer,  indeed,  than  the  punishment 
for  offenses  of  much  g^reater  magnitude,  as 
adultery,  or  sexual  intercourse  coupled 
with  seduction,  yet  we  cannot  say  that  the 
act  providing  for  it  is  unconstitutional  or 
void." 

In  State  v.  Hogan  (1900)  63  Ohio  St.  218, 
52  L.R.A.  863,  81  Am.  St.  Rep.  626,  58  N. 
E.  572,  the  court  sustained  a  "tramp  law," 
which  prescribed  as  the  punishment  to  be 
imposed  on  a  tramp  for  threatening  to  do 
injury  to.  the  person  of  another,  imprison- 
ment in  the  penintentiary  not  more  than 
three  years  nor  less  than  one  year.  In  the 
course  of  the  opinion  the  court  said: 

"The  objection  that  the  act  prescribes  a 

cruel  and  unusual  punishment  we  think  not 

well  taken.     Imprisonment  at  hard  labor  is 

neither  cruel  nor  unusual.    It  may  be  severe 
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in  the  given  instance,  but  that  is  a  ques- 
tion for  the  law-making  power.  Re  Kemmler, 
136  U.  S.  436,  34  L.  ed.  519,  10  Sup.  Ct. 
Rep.  930;  Cornelison  v.  Com.  84  Ky.  583, 
2  S.  W.  235.  The  punishment,  to  be  ef- 
fective, should  be  such  as  will  prove  a  de- 
terrent. The  tramp  cares  notliing  for  a 
jail  sentence.  Often  he  courts  it.  A  work- 
house sentence  is  less  welcome,  but  there 
are  but  few  workhouses  in  the  state.  A 
penitentiary  sentence  is  a  real  punishment. 
There  he  has  to  work,  and  cannot  shirk." 

In  Minnesota  a  register  of  deeds  was  con- 
victed of  misappropriating  the  sum  of  $(i2.50, 
which  should  have  been  turned  *over  [406 
by  him  to  the  county  treasurer.  He  was 
sentenced  to  pay  a  fine  of  $500  and  be  im- 
prisoned at  hard  labor  for  one  year.  The 
contention  that  the  sentence  was  repugnant 
to  the  state  constitutional  guaranty  against 
cruel  and  unusual  punishment  was  considered 
and  disposed  of  by  the  court  in  State  v.  Borg- 
strom,  69  Minn.  508,  72  N.  W.  799,  975. 
Among  other  things  the  court  said: 

'^t  is  claimed  that  the  sentence  imposed 
was  altogether  disproportionate  to  the  of- 
fense charged,  and  of  which  the  defendant 
was  convicted,  and  comes  within  the  inhi- 
bition of  Const,  art.  1,  §  5,  that  no  cruel  or 
unusual  punishments  be  inflicted.  .  • 
We  are  not  unmindful  of  the  importance  of 
this  question,  and  have  given  to  it  that 
serious  and  thorough  examination  which 
such  importance  demands.  •  •  .  In  Eng- 
land there  was  a  time  when  punishment 
was  by  torture,  by  loading  him  with 
weights  to  make  him  confess.  Traitors 
were  condemned  to  be  drowned,  disem- 
boweled, or  burned.  It  was  the  law  'tliat 
the  offender  shall  be  drawn,  or  rather 
dragged,  to  the  gallows;  he  shall  be 
hanged  and  cut  down  alive;  his  entrails 
shall  be  removed  and  burned  while  he  yet 
lives;  his  head  shall  be  decapitated;  his 
body  divided  into  four  parts.'  Browne, 
Bl.  Com.  617.  For  certain  other  offenses 
the  offender  was  punished  by  cutting  off 
the  hands  or  ears,  or  boiling  in  oil,  or 
putting  in  the  pillory.  By  the  Roman 
law  *  parricide  was  punished  by  being 
sewed  up  in  a  leather  sack  with  *  live 
dog,  a  cock,  a  viper,  and  an  ape,  and  cast 
into  the  sea.  These  punishments  may  prop- 
erly be  termed  cruel,  but  happily  the  more 
humane  spirit  of  this  nation  does  not  per- 
mit such  punishments  to  be  inflicted  upon 
criminals.  Such  punishments  are  not  war- 
ranted by  the  laws  of  nature  or  society, 
and  we  flnd  that  they  are  prohibited  by  our 
Constitution.  But,  within  this  limitation 
or  restriction,  the  legislature  is  ordinarily 
the  judge  of  the  expediency  of  creating  new 
crimes  and  of  prescribing  the  penalty. 
•  •  •  While  the  amount  of  money  mis- 
Si?  17.  8. 
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appropriated  in  this  instance  was  not  great,  [  the  term  of  the  sentence  was  unusual  and 


the  legislature  evidently  had  in  mind  the  fact 
407]  that  the  misappropriation  by  a*public 
official  of  the  public  money  was  destructive 
of  the  public  rights  and  the  stability  of 
our  government.  But  fine  and  imprison- 
iront  are  not  ordinarily  cruel  and  unusual 
punishments." 

In  Territory  v.  Ketchum,  10  N.  M.  721, 
65  LJl.A.  90,  65  Pac.  169,  the  court  con- 
sidered whether  a  statute  which  had  recent- 
ly been  put  in  force,  and  which  imposed  the 
death  penalty  instead  of  a  former  punish- 
ment of  imprisonment,  for  an  attempt  at 
train  robbery,  was  cruel  and  unusual.  In 
sustaining  the  validity  of  the  law,  the  court 
pointed  out  the  conditions  of  society  which 
presumably  had  led  the  lawmaking  power 
to  fix  the  stem  penalty,  and  after  a  lengthy 
discussion  of  the  subject  it  was  held  that 
the  law  did  not  impose  punishment  which 
was  cruel  or  unusual. 

The  cases  just  reviewed  are  typical,  and 
I  therefore  content  myself  with  noting  in 
the  margin  many  others  to  the  same  general 
effect .+ 

In  stating,  as  I  have  done,  that,  in  my  opin- 
ion, no  case  could  be  found  sustaining  the 
408]  proposition  which  the  court  now  *holds, 
I  am,  of  course,  not  unmindful  that  a  North 
Carolina  case  (State  v.  Driver,  78  N.  C. 
423)  is  cited  by  the  court  as  authority,  and 
that  a  Louisiana  case  (State  ex  rel.  Garvey 
V.  Whitaker,  48  I>a.  Ann.  627,  35  L.R.A. 
501,  19  So.  457)  is  sometimes  referred  to 
as  of  the  same  general  tenor.  A  brief  analy- 
sis of  the  Driver  Case  will  indicate  why,  in 
my  opinion,  it  does  not  support  the  con- 
tention based  upon  it.  In  that  case  the 
accused  was  convicted  of  assault  and  bat- 
tery, and  sentenced  to  imprisonment  for  five 
years  in  the  county  jail.  The  offense  was  a 
common-law  misdemeanor,  and  the  punish- 
ment not  being  fixed  by  statute,  as  observed 
by  the  court    (page  429),  was  left   to  the 


therefore  illegal,  the  court  held  that  a  long 
term  of  imprisonment  in  the  county  jail 
was  unlawful  because  unusual,  and  was  a 
gross  abuse  by  the  lower  court  of  its  dis- 
cretion. Although  the  court  made  reference 
to  the  constitutional  guaranty,  there  is  not 
the  slightest  indication  in  its  opinion  that 
it  was  deemed  there  would  have  been  power 
to  set  aside  the  sentence  had  it  been  in- 
flicted by  virtue  of  an  express  statutory 
command.  But  this  aside,  it  seems  to  me, 
as  the  test  applied  in  the  Driver  Case  to 
determine  what  was  an  unusual  punish- 
ment in  North  Carolina  was  necessarily  so 
local  in  character,  that  it  affords  no  possi- 
ble ground  here  for  giving  an  erroneous 
meaning  to  the  8th  Amendment.  I  say  this 
because  an  examination  of  the  opinion  will 
disclose  that  it  proceeded  upon  a  considera- 
tion of  the  disadvantages  peculiar  to  an  im- 
prisonment in  a  county  jail  in  North  Caro- 
lina, as  compared  with  the  greater  advan- 
tages to  arise  from  the  imprisonment  for 
a  like  term  in  the  penitentiary,  the  court 
saying: 

"Now,  it  is  true,  our  terms  of  imprison- 
ment are  much  longer,  but  they  are  in  the 
penitentiary,  where  a  man  may  live  and  be 
made  useful;  but  a  county  jail  is  a  close 
prison,  where  life  is  soon  in  jeopardy,  and 
where  the  prisoner  is  not  only  useless,  but 
a  heavy  public  expense." 

As  to  the  Louisiana  case,  I  content  my- 
self with  saying  that  it,  in  substance,  in- 
volved merely  the  question  of  error  com- 
mitted *by  a  magistrate  in  imposing  [409 
punishment  for  many  offenses  when,  under 
the  law,  the  offense  was  a  continuing  and 
single  one. 

From  all  the  considerations  which  have 
been  stated,  I  can  deduce  no  ground  what- 
ever which,  to  my  mind,  sustains  the  inter- 
pretation now  given  to  the  cruel  and  unusual 
punishment  clause.    On  the  contrary,  in  my 


discretion  of  the  judge.    In  testing  whether    opinion,  the  review  which  has  been  made 


fCases  decided  in  state  and  territorial 
courts  of  last  resort,  involving  the  question 
whether  particular  punishments  were  cruel 
and  unusual:  Ex  parte  Mitchell,  70  Cal.  1. 
11  Pac.  488;  People  v.  Clark,  106  Cal.  32, 
39  Pac.  63;  Fogarty  v.  State,  80  Ga.  450,  6 
8.  E.  782;  Kelly  v.  State,  115  111.  683,  56 
Am.  Rep.  184,4  N.  E.  644;  Hobbs  v.  State, 
133  Ind.  404,  18  L.R.A.  774,  32  N.  E.  1019; 
State  v.  Teeters,  97  Iowa,  458,  66  N.  W. 
754;  Re  Tutt,  55  Kan.  705,  41  Pac.  957; 
Comelison  v.  Com.  84  Kv.  683.  008,  2  S.  W. 
235;  Harper  v.  Com.  93' Ky.  290,  19  S.  W. 
737;  State  ex  rel.  Hohn  v.  Baker,  105  La. 
878,  29  So.  940 ;  Foote  v.  State,  59  Md.  264, 
267;  Com.  v.  Hitchings,  5  Gray,  482;  Mc- 
Donald V.  Com.  173  Mass.  322,  73  Am.  St. 
Rep.  293,  63  N.  E.  874;  Lurton  v.  Circuit 
Judge,  09  Mich.  610,  37  N.  W.  701;  People 
T.  Morris,  80  Mich.  637,  8  L.R.A.  686,  46 
64  li.  ed. 


N.  W.  691;  People  v.  Smith,  94  Mich.  644, 
54  N.  W.  487;  People  v.  Whitney,  105  Mich. 
622,  63  N.  W.  765;  Dummer  v.  Nungesser, 
107  Mich.  481,  66  N.  W.  664;  People  v. 
Huntley,  112  Mich.  669,  71  N.  W.  178; 
State  T.  Williams,  77  Mo.  310;  Ex  parte 
Swann,  96  Mo.  44,  9  S.  W.  10;  State  v 
Moore,  121  Mo.  614,  42  Am.  St.  Rep.  642,  26 
S.  W.  345;  State  v.  Van  Wye,  136  Mo.  227, 
58  Am.  St.  Rep.  627,  37  S.  W.  938;  State  v. 
Gedicke,  43  N.  J.  L.  86;  Garcie  v.  Territory, 
1  N.  M.  416 ;  State  v.  Apple,  121  N.  C.  686, 
28  S.  E.  469;  State  ex  rel.  Larabee  v. 
Barnes,  3  N.  D  319,  65  N.  W.  883;  State  t. 
Becker,  3  S.  D.  29,  51  N.  W.  1018;  State  v. 
Hodgson,  66  Vt.  134,  28  Atl.  1089;  State  t. 
De  Lano,  80  Wis.  259,  49  N.  W.  808 ;  State 
v.  Fackler,  91  Wis.  418,.64  N.  W.  1029;  Re 
McDonald,  4  Wyo.  150,  33  Pac.  18. 
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demonstrates  that  the  word  "cruel/'  as  used 
in  the  Amendment,  forbids  only  the  law- 
making power,  in  prescribing  punishment  for 
crime,  and  the  courts  in  imposing  punish- 
ment, from  inflicting  unnecessary  liodily 
suffering  through  a  resort  to  inhuman 
methods  for  causing  bodily  torture,  like  or 
which  are  of  the  naiure  of  the  cruel  meth- 
ods of  bodily  torture  which  had  been  made 
use  of  prior  to  the  Bill  of  Rights  of  1680, 
and  against  the  recurrence  of  which  the 
word  "cruel"  was  used  in  that  instrument. 
To  illustrate.  Death  was  a  well-known 
method  of  punishment,  prescribed  by  law, 
and  it  was,  of  course,  painful,  and  in  that 
sense  was  cruel.  But  the  infliction  of  this 
punishment  was  clearly  not  prohibited  by 
the  word  "cruel,*'  although  that  word  mani- 
festly was  intended  to  forbid  the  resort  to 
barbarous  and  unnecessary  methods  of  bodily 
torture  in  executing  even  the  penalty  of 
death. 

In  my  opinion,  the  previous  considerations 
also  establish  that  the  word  "unusual"  ac- 
complished only  three  results:  First,  it 
primarily  restrains  the  courts  when  acting 
under  the  authority  of  a  general  discretion- 
ary power  to  impose  punishment,  such  as 
was  poMses.sed  at  common  law,  from  inflict- 
ing lawful  modes  of  punishment  to  so  un- 
usual a  degree  as  to  cause  the  punishment 
to  be  illegal,  because  to  that  degree  it  can- 
not be  inflicted  without  express  statutory 
authority;  second,  it  restrains  the  courts  in 
the  exercise  of  the  same  discretion  from 
inflicting  a  mode  of  punishment  so  unusual 
as  to  be  impliedly  not  within  its  discretion, 
and  to  be  consequently  illegal  in  the  absence 
of  express  statutory  authority;  and,  third, 
as  to  both  the  foregoing,  it  operated  to 
restrain  the  lawmaking  power  from  endow- 
ing the  judiciary  with  the  right  to  exert  an 
410]  illegal  'discretion  as  to  the  kind  and 
extent  of  punishment  to  be  inflicted. 

Nor  is  it  given  to  me  to  see  in  what  re- 
spect the  construction  thus  stated  minimizes 
the  constitutional  guaranty  by  causing  it 
to  become  obsolete  or  ineffective  in  secur- 
ing the  purposes  which  led  to  its  adoption. 
Of  course,  it  may  not  be  doubted  that  the 
provision  against  cruel  bodily  punishment 
is  not  restricted  to  the  mere  means  used  in 
the  past  to  accomplish  the  prohibited  result. 
The  prohibition,  being  generic,  embraces  all 
methods  within  its  intendment.  Thus,  if  it 
could  be  conceived  that  to-morrow  the  law- 
making power,  instead  of  providing  for  the 
infliction  of  the  death  penalty  by  hanging, 
should  command  its  infliction  by  burying 
alive,  who  could  doubt  that  the  law  would 
be  repugnant  to  the  constitutional  inhi- 
bition against  cruel  punishment?  But  while 
this  consideration  is  obvious,  it  must  be 
equally  apparent  that  the  prohibition  against 
816 


the  infliction  of  cruel  bodily  torture  cannot 
be  extended  so  as  to  limit  legislative  dis- 
cretion in  prescribing  punishment  for  crime 
by  modes  and  methods  which  are  not  em- 
braced within  the  prohibition  against  cruel 
bodily  punishment,  considered  even  in  their 
most  generic  sense,  without  disregarding  the 
elementary  rules  of  construction  which  have 
prevailed  from  the  beginning.  Of  course, 
the  beneflcent  application  of  the  Constitu- 
tion to  the  ever-changing  requirements  of 
our  national  life  has,  in  a  great  measure, 
resulted  from  the  simple  and  general  terms 
by  which  the  powers  created  by  the  Con- 
stitution are  conferred,  or  in  which  the 
limitations  which  it  provides  are  expressed. 
But  this  beneficent  result  has  also  essential- 
ly depended  upon  the  fact  that  this  court, 
while  never  hesitating  to  bring  within  the 
powers  granted  or  to  restrain  by  the  limi- 
tations created  all  things  generically  within 
their  embrace,  has  also  incessantly  declined 
to  allow  general  words  to  be  'construed  so 
as  to  include  subjects  not  within  their  in- 
tendment. That  these  great  results  have 
been  accomplished  throun^h  the  application 
by  the  court  of  the  familiar  rule  that 
what  is  generically  included  in  the  words 
'employed  in  the  Constitution  is  to  [4 11 
be  ascertained  by  considering  their  ori- 
gin and  their  significance  at  the  time 
of  their  adoption  in  the  instrument  may 
not  be  denied, — Boyd  v.  United  States, 
116  U.  S.  616,  624,  29  L.  ed.  746,  748, 
6  Sup.  Ct.  Rep.  624;  Kepner  v.  United 
States,  195  U.  S.  100,  124,  125,  40 
L.  ed.  114,  122,  123,  24  Sup.  Ct.  Rep. 
797,  1  A.  &  £.  Ann.  Cas.  665,— -rulings  which 
are  directly  repugnant  to  the  conception 
that  by  judicial  construction  constitutional 
limitations  may  be  made  to  progress  so  as 
to  ultimately  include  that  which  they  were 
not  intended  to  embrace, — a  principle  with 
which  it  seems  to  me  the  ruling  now  made 
is  in  direct  conflict,  since,  by  the  interpre- 
tation now  adopted,  two  results  are  accom- 
plished: (a)  the  clause  against  cruel  punish- 
ments, which  was  intended  to  prohibit  in- 
humane and  barbarous  bodily  punishments, 
is  so  construed  as  to  limit  the  discretion  of 
the  lawmaking  power  in  determining  the 
mere  severity  with  whirfi  pu»"*'hraents  not 
of  the  prohibited  character  may  be  pre- 
scribed, and  (b)  by  interpreting  the  word 
"unusual,"  adopted  for  the  sole  purpose  of 
limiting  judicial  discretion  in  order  thereby 
to  maintain  the  supremacy  of  the  lawmak- 
ing power,  so  as  to  cause  the  prohibition  to 
bring  about  the  directly  contrary  result; 
that  is,  to  expand  the  judicial  power  by  en- 
dowing it  with  a  vast  authority  to  control 
the  legislative  department  in  the  exercise 
of  its  discretion  to  define  and  punish  crime. 
But  further  than  this,  assuming,  for  the 
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salce  of  argument,  that  I  am  wrong  in  my  tional    part    maintained.     Of   course   it   ia 

view  of  the   8th  Amendment,  and  that  it  true  that  that  can  only  be  done  provided  it 

endows  the  courts  with  the  power  to  review  can  be  assumed  that  the  legislature  would 

the   discretion   of   the   lawmaking  body  in  have  enacted  the  legal  part  separate  from 

prescribing    sentence    of    imprisonment    for  the    illegal.    .  The    ruling   now    made    must 

crime,  I  yet  cannot  agree  with  the  conclii*  therefore  rest  upon  the  proposition  that  be- 

sion  reached  in  this  ciise,  that,  because  of  the  cause  the  law  has  provided  an  illegal  in  nddi- 

mere  term  of  imprisonment,  it  is  within  the  tion  to  a  legal  punishment,  *it  must  be  [4 13 

rule.     True,  the   imprisonment  is  at  hard  assumed  that  the  legislature  would  not  have 

and  painful  labor.     But  certainly  the  mere  defined  and  punished  the  crime  to  the  legal 

qualification  of  painful  in  addition  to  hard  extent,   because  to  some  extent   the  legis- 

cannot  be  the  basis  upon  which  it  is  now  lature  was  mistaken  as  to  its  powers.    But 

decided  that  the  legislative  discretion  was  this  I  contend  is  to  indulge  in  an  assump- 

abused,  since  to  understand  the  meaning  of  tion   which   is    unwarranted    and   has   been 

the  term  requires  a  knowledge  of  the  disci-  directly  decided  to  the  contrary  at  this  term 

pline    prevailing    in    the    prisons    in    the  in  United  States  v.  Union  Supply  Co.  215 

Philippine   Islands.     The   division   of   hard  U.  S.  60,  ante,  87,  30  Sup.  Ct.  Rep.  15.    In 

labor  into  classes,  one  more  irksome,  and,  that     case     a     corporation    was    proccednd 

it  may  be  said,  more  painful  than  the  other  against  criminally  for  an  offense  punishable 

412]  in  the  'sense  of  severity,  is  well  known,  by  imprisonment  and  fine.    The  corporation 

English  prisons  act  of  1865,  Pub.  Gen.  Stat,  clearly  could  not  be  subjected  to  the  im- 

§    19,   p.   83.1.     I   do   not   assume   that  the  prisonment,  and  the  contention  was  that  the 

mere  fact  that  a  chain  is  to  be  carried  by  lawmaker   must   be   presumed   to   have   in- 

the   prisoner   causes   the   punishment  to  be  tended  that  both  the  punishments  should  be 

repugnant  to  the  Bill  of  Bights,  since,  while  inflicted  upon  the  person  violating  the  law, 

the  chain  may  be  irksome,  it  is  evidently  and  therefore  it  could  not  be  intended  to 

not  intended  to  prevent  the  performance  of  include  a  corporation  within  its  terms.     In 

the  penalty  of  hard  labor.    Such  a  provision  overruling  the  contention,  it  was  said: 

may   well    be   part   of  the   ordinary   prison  "And    if    we    free    our    minds    from    the 

discipline,  particularly  in  communities  where  notion  that  criminal  statutes  must  be  con- 

the  jails  are  insecure,  and  it  may  be  a  pre-  strued  by  some  artificial  and  conventional 

caution  applied,  as  it  is  commonly  applied  in  rule,  the  natural  inference,  when  a  statute 

this  country,  as  a  means  of  preventing  the  prescribes    two    independent    penalties,    ia 

escape  of  prisoners;  for  instance,  where  the  that  it  means  to  inflict  them  so  far  as  it 

sentence  imposed  is  to  work  on  the  roads  or  can,  and  that  if  one  of  them  is  impossible, 

other  work  where  escape  might  be  likely,  it  does  not  mean,  on  that  account,  to  let 

I  am  brought,  then,  to  the  conclusion  that  the  defendant  escape." 

the  accessory  punishments  are  the  basis  oi  I  am  authorized  to  say  that  Mr.  Justice 

the  ruling  now   made,  that  the  legislative  Holmes  concurs  in  this  dissent, 
discretion  was  so  abused  as  to  cause  it  to 

be  necessary  to  declare  the  law  prescribing  ■ 
the  punishment  for  the  crime  invalid.    But 

I  can  see  no  foundation  for  this  ruling,  as,  STANDARD    OIL    COMPANY    OF    KEN- 

to  my  mind,  these  accessory   punishments,  TuCKY,  Plfi.  in  Err., 

even  under  the  assumption,  for  the  sake  of „,„.,.,«^^'„«   ^,«^^^  .„,,«  «•« 

ar-unient    that  tl.ev  amounted  to  an  abuse  STATE  OF  TENNESSEE,  UPON  THE  RE- 

ar  unient,  inai  tMe>   amounua  to  an  aouse  laTION  OF  CHARLES  T.  CATES,  Jr., 

of  legislative  discretion,  are  clearly  separa-  attorney   General   of   the    State   of   Ten- 

ble   from  the  main  punishment, — impris<»n-  ncssee. 

ment.    Where  a  sentence  is  legal  in  one  part 

and  illegal  in  another,  it  is  not  open  to  con-  (Sec  S.  C.  Reporter's  ed.  413-422.) 

troversy  that  the  illegal,  if  separable,  may 

l)c     dirtre«(arded    and     the     legal     enforced.  Constitutional    law  —  eqnal    protection 

United    States   v.   Pridgeon,    153   U.   S.   48,  of  the  laws  — procedure. 

38  L.  ed.  G31,  14  Sup.  Ct.  Rep.  740.     But  it  1-  Corporations  are  not  denied  the  equal 

is  said  here  the  ;:iegality  is  not  merelv  in  protection    of    the    laws    because    corporate 

.,           ,           u  i.  •     *  1     1          u-  I       ii    '•  violators  of  the  Tennessee  anti-trust  act  of 

the  sentence,  but  mtlie  law  which  authorizes  ^j^^^^   j^^  j^^g             ^  proceeded  against 

the  sentence.  Grant  the  premise.  The  il-  j^y  1,5,,  j^  ^^„^^  ^^  relation  of  the  attor- 
legal  is  capable  of  separation  from  the  legal  ney  general,  while  natural  persons  offend- 
in  the  law  as  well  as  in  the  sentence;  and  injr  against  its  provisions  cannot  be  tried 
because  this  is  a  criminal  case,  it  is  none  without  a  preliminary  investigation  by  a 
the  less  subject  to  the  rule  that  where  a  grand  jury,  and  indictment  or  presentment, 

statute  is  unconstitutional  in  part  and  in  Note.— On    illegal    trusts    under   mo<lcrn 

part  not,  the  unconstitutional  part,  if  sep  anti-trust    laws— see    note    to    Whitwell    v. 

Arable,  may  be  rejected  and  the  constitu-  Continental  Tobacco  Co.  61  L.RA.  G89. 
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ftnd  a  trial  by  jury,  with  the  right  to  an 
acquittal  unless  their  guilt  is  established  be- 
yond a  reasonable  doubt,  and  to  the  benefit 
of  a  statute  of  limitations  of  one  year. 
(For  other  caRcs.  see  Cuiistltiitional  Law,  371- 
4U1.  ill  Digest  Sup.  Ct.  1908.] 

Coiiinierce  —  state  regulation  —  foreign 
oil  company  —  congressional  inac- 
tion. 

2.  Interstate  commerce  is  not  unlawfully 
regulated,  at  least,  in  the  absence  of  con- 
gressional action,  by  the  Tennessee  anti- 
trust act  of  March  16,  1903,  under  which, 
as  construed  by  the  state  court,  a  foreign  oil 
comiiany  may  be  excluded  from  doing  do- 
mestic business  in  the  state  because  it  has 
induced  merchants  in  that  state,  by  a  gift 
of  oil,  to  revoke  orders  on  a  rival  company 
for  oil  to  be  shipped  into  the  state. 
[For  other  cases,   see   Commerce.   68-80,  876- 

401,  iu   Digest  Sup.   Ct.   190S.J 

[No.  160.] 

Argued   April  20,    1910.     Decided   May   2, 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  decree 
which  affirmed  a  decree  of  the  Chancery 
Court  of  Sumner  County,  in  that  state,  for- 
bidding a  foreign  corporation  to  do  busi- 
ness other  than  interstate  commerce  in  that 
state.     Affirmed. 

See  same  case  below,  120  Tenn.  86,  110 
S.  W.  605. 

The  facta  are  stated  in  the  opinion. 

Mr.  John  J.  Vcrtrees  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

The  anti -trust  act  of  Tennessee,  upon 
which  the  present  proceeding  is  based,  is  not 
a  statute  prescribing  the  conditions  on  which 
foreign  corporations  are  admitted  to  do  busi- 
ness in  Tennessee,  neither  is  it  a  statute  pre- 
scribing the  procedure  to  be  oinph>yed 
against  corporations  to  punish  them  for 
corporate  wrongdoing.  It  is  a  general  crim- 
inal law  denouncing  combinations,  agree- 
ments, and  conspiracies  against  trade,  as 
crimes,  and  prescribing  tiie  punishment  to 
be  inflicted  for  committing  those  crimes. 

Carroll  v.  Greenwich  Ins.  Co.  199  U.  S. 
400,  60  L.  ed.  249,  26  Sup.  Ct.  Rep.  66;  W. 
W.  Cargill  Co.  v.  Minnesota,  180  U.  S.  408, 
46  L.  ed.  620,  21  Sup.  Ct.  Rep.  423;  Fidelity 
Mut.  Life  Asso.  v.  Mettler,  186  U.  S.  332, 
46  L.  ed.  935,  22  Sup.  Ct.  Rep.  662;  Amer- 
ican Smelting  &  Ref.  Co.  v.  Colorado,  204 


U.  S.  103,  61  L.  ed.  393,  27  Sup.  Ct.  Rep. 
198,  9  A.  &  £.  Ann.  Cas.  978. 

A  violation  of  the  provisions  of  this  anti- 
trust act  of  Tennessee  is  a  conspiracy 
against  trade. 

The  oflfense,  when  committed  by  a  corpo- 
ration, is  a  misdemeanor. 

Corporations  may  be  punished  for  crime, 
although  they  are  not  capable  of  having  a 
guilty  or  criminal  intent.  Upon  grounds  of 
public  policy,  the  guilty  intent  of  the  agents 
who  act  for  them  may,  and,  indeed,  often- 
times should,  be  imputed  to  the  corpora- 
tions, and  the  corporations  be  punished  ac- 
cordingly. 

New  Yoric  C.  &  H.  R,  R.  Co.  v.  United 
States,  212  U.  S.  496,  63  L.  ed.  622,  29  Sup. 
Ct.  Rep.  304. 

The  anti-trust  act  of  Tennessee,  as  con- 
strued and  applied  in  the  present  case,  i» 
vuid,  because  it  is  a  regulation  of  inter- 
state commerce. 

General  Oil  Co.  v.  Crain,  209  U.  S.  228, 
62  L.  ed.  704,  28  Sup.  Ct.  Rep.  475;  Rca- 
rick  v.  Pennsylvania,  203  U.  S.  507,  51  L. 
ed.  205,  27  Sup.  Ct.  Rep.  159;  Pe*»ple  v. 
Hawkins,  157  N.  Y.  1,  42  L.R.A.  490,  68 
Am.  St.  Rep.  736,  51  N.  E.  257;  Jerver  v. 
The  Carolina,  60  Fed.  1013;  Knop  v.  Monon- 
galiela  River  Consol.  Coal  &  Coke  Co.  211 
U.  S.  485,  63  L.  ed.  294,  29  Sup.  Ct.  Rep. 
188:  Adams  Exp.  Co.  v.  Kentucky.  214  U. 
S.  221,  63  L.  ed.  973,  20  Sup.  Ct.  Rep.  633. 

The  anti-trust  act  of  Tennessee  upon 
which  the  present  proceeding  is  based,  as 
construed  and  applied,  is  unconstitutional 
and  void,  because  it  denies  to  the  defendant 
the  equal  protection  of  the  laws,  and  in  th(*%« 
re*pocts,  namely:  It  accords  to  natural 
persons  accuse<l  of  violating  its  provisions: 
(1)  The  right  to  a  preliminary  inquiry  by 
a  grand  jury;  and  (2)  the  right  to  be  put 
to  answer  the  charge  by  indictuK'nt  or  pre- 
sentment; and  (3)  the  riglit  to  a  trial  by 
a  jury;  and  (4)  the  right  to  an  acquittal 
unless  guilt  be  established  by  evidence  be- 
yond a  reasonable  doubt;  and  (5)  the 
light  to  interpose  the  statute  of  limitations 
(when  it  has  run)  as  a  defense. 

All  these  defensixe  rights  are  accorde<l  to 
natural  persons,  but  denied  to  corporations. 
That  denial  is  capricious,  arbitrary,  and  un- 
reasonable, and  therefore  a  denial  of  the 
equal  protection  of  the  laws. 


As  to  the  validity  of  class  legislation — 
see  notes  to  State  v.  Goodwill,  6  L.R.A.  021, 
and  State  v.  Loomis,  21  L.R.A.  789. 

As  to  constitutional  equality  of  privi- 
leges, immunities,  and  protection — see  note 
to  Iy)uisville  Safetv  Vault  &  T.  Co.  v. 
Louisville  &  N.  R.  Co.  14  L.R.A.  679. 

On  state  regulation  of  interstate  or  for- 
eign commerce — see  notes  to  Norfolk  &  W. 
R.  Co.  V.  Com.  13  L.R.A.  107;  McCanna  St, 
818 


F.  Co.  v.  Citizens'  Trust  &  Surety  Co.  24 
C.  C.  A.  13;  junl  Gloucester  Ferry  Co.  v. 
Pennsylvania,  29  L.  ed.  V.  S.  158. 

On  exclusion  of  foreign  corporation  as 
interference  with  interstate  commerce — see 
notes  to  Kindel  v.  Reck  &  P.  Lithograph- 
ing Co.  24  L.R.A.  311 ;  Western  U.  Tclen.  Co. 
V.  Toguart,  60  L.R.A.  677;  and  McCanna 
&  F.  Co.  V.  Citirens'  Trust  &  Surety  Co. 


supra. 
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Crowley  v.  United  St«te»,  194  U.  S.  473 
48  lu  ed.  1081,  24  Sup.  Ct-  Rep.  731;  2S 
Am.  t  Eng.  Enc.  Law,  8d  ed.  p.  948;  Tur 
ley  V.  State,  3  HeUk.  11. 

Tlie  transiiction  at  Gallatin,  TenneiMe,  al 
l^ed  in  the  present  proceedings  to  be  a 
apiracy  agninat  trade,  if  an  unlawful 
spiracy  at  all,  ia  a  conapirac;  againat  Inter' 
state  trade, — a  violation  of  the  act  of  Coit' 
gress,  the  Sherman  act,  and  not  a  violation 
of  the  anti-truat  act  of  Tennessee. 

Addyaton  Pipe  t  Steel  Co.  v.  United 
State,  17S  U.  S.  211,  220,  230,  44  L.  ed.  136, 
143,  20  Sup.  Ct.  Rep.  06;  Northern  Becuri- 
tiea  Co.  v.  United  SUtee,  103  U.  S.  344,  4S 
L.  ed.  703,  24  Sup.  Ct.  Rep.  436;  Hannibal 
t  St.  J.  R.  Co.  V.  Husen,  06  U.  S.  465,  24  L. 
ed.  S27;  United  States  v.  Swift  &  Co.  122 
Fed.  634. 


Tlie  Tennesace  antitrust  act  of  1003  has 
been  aiiBtuined  as  a  valid  conatitutioaa]  en- 
actment, applicable  only  to  domestic  or  in- 
trastate commerce,  by  the  supreme  court  of 
Tenneeaee,  not  only  in  the  case  at  bar,  but 
practieally  upon  the  same  facts  in  the  crim- 
inal prosecution  againat  plaintiff  in  error 
aiid  ita  agent  Holt. 

Standard  Oil  Co.  t.  State,  117  Tenn.  818, 
10  L.R,A.(X.S.)   1015,  100  S.  W.  705. 

The  state  of  Tcniieaaee  had  the  right  to 
deal  with  the  subject-matters  of  aaid  act  of 
1903,  and  to  denuunce  as  unlawful  agree- 
ments and  arrangements  in  restraint  of 
trade  within  the  state,  or  which  are  de- 
signed or  tend  to  prevent  competition  in  the 
sale  of  commnditiea  or  products  within  the 
state,  and  to  prohibit  and  puniab  such  un- 
lawful agreements  or  contracts. 

National  Cott«n  Oil  Co.  v.  Texas,  107  U. 
S.  116,  49  L.  ed.  68B.  26  Sop.  Ct.  Rep.  379; 
Smiley  v.  Kansas,  HIS  U.  S.  447,  40  L.  cil. 
640,  26  Sup.  Ct.  Rep.  289;  Waters-Pierce 
Oil  Co.  V.  Texas,  212  U.  B.  86-107,  53  L.  ed. 
417-428,   29  Sup.  Ct.  Rep.  220. 

Tlie  proper  construction  to  be  given  to 
the  act  of  1003,  and  what  ia  to  be  regarded 
as  among  ita  terms, — that  Is,  its  meaning 
and  application, — presents  no  Federal  ques- 
tion, but  ia  conclusively  determined  by  the 
decision  of  the  supreme  court  of  Tennesaee. 
Phcpnix  Ins.  Co.  v.  The  Treasurer  (Ph<E- 
nix  Ins.  Co.  v.  Gardiner)  11  Wall.  204,  20 
L.  ed.  112;  Morley  v.  Lake  Shore  &  M.  8. 
B.  Co.  140  U.  S.  162,  36  L.  ed.  925,  13  Sup. 
Ct.  Rep.  54;  New  York  v.  Roberts,  171  U.  8. 
058-6C1,  43  L.  ed.  32.V326,  19  Sup.  Ct.  Bcp. 
68;  Wftlera-Pierce  Oil  Co.  v.  Texas,  177  U. 
S.  28-42,  43,  44  L.  ed.  057-0(1.1,  604,  20  Sup. 
Ct.  Rep.  518;  Weatem  U.  Teleg.  Co.  v.  Mia- 
Bonri,  100  U.  S.  412-126,  47  L.  ed.  llltt- 
64  L,  rd. 


112],  23  Sup.  Ct.  Rep.  730;  Smiley  v.  Kan- 
sas, 106  V.  B.  447^55,  4S  L.  ed.  546-051, 
25  Sup.  Ct.  Rep.  269. 

This  court  will  not  review  the  findings  of 
fact  made  by  the  state  court,  but  will  accept 
such  flndings  upon  matten  of  fact  as  con- 
clusive. 

Quimby  r.  Boyd,  128  U.  S.  489,  32  L.  ed. 
603,  9  Sup.  Ct.  Rep.  147;  Egan  v.  Hart,  166 
U.  8.  188,  41  L.  ed.  680,  17  Sup.  Ct.  Rep. 
300;  Dower  v.  Richards,  161  U.  S.  668,  38  L. 
ed.  305,  14  Sup.  Ct.  Rep.  452;  Thayer  y. 
Spratt,  189  U.  8.  340,  47  L.  ed.  645,  23  Sup. 
Ct.  Rep.  676;  Western  U.  Tel^.  Co.  v.  Mia- 
souri,  190  U.  B.  412-422,  47  L.  ed.  111ft- 
1120,  23  Sup.  Ct  Rep.  730;  Waters-Pierce 
Oil  Co.  v.  Teias,  212  U.  8.  86-97,  53  L.  ed. 
417-125,  20  Sup.  Ct.  Rep.  220. 

The  application  of  the  act  of  1003  to  tho 
acts  and  doings  of  plaintiff  in  error  and  oth- 
ers, designed  solely  to  prevent,  and  effect- 
ually  preventing,  competition  with  its  pure- 
ly local  business  and  sales  of  oil  at  Oallatia, 
was  a  valid  exercise  of  the  police  power  of 
the  state,  and  not  a  regulation  of  interstate 


Addyston  Pipe  &.  Steel  Co.  v.  United 
Stales,  176  U.  S.  211-247,  44  L.  ed.  13S-140, 
20  Sup.  Ct.  Rep.  90. 

When  men  act  in  concert,  and  their  wv- 
eral  acta — ^though  lawful  if  done  alone,  and 
not  as  a  part  of  a  combination — form  part 
of  a  common  plan,  all  are  unlawful. 

Aikens  v.  Wisconsin,  196  U.  8.  104-200, 
40  L.  ed.  1S4-160,  25  Sup.  Ct  Rep.  3;  Swift 
&.  Co.  V.  United  SUtes,  196  U.  S.  306,  40 
L.  ed.  524,  25  Sup.  Ct  Rep.  276;  SUndard 
Oil  Co.  V.  State,  117  Tenn.  677,  JO  LJtJl. 
(N.S.)   1015,  100  B.  W.  706. 

The  plaintiff  in  error,  having  refused  ia 
avail  itself  of  its  right  to  a  trial  by  jury 
in  the  chancery  court  of  Sumner  county, 
where  it  could  have  had  every  issue  of  fact 
passed  upon  and  determined  by  the  jury,  ia 
now  in  no  position  to  complain  to  this  court 
that  it  has  been  denied  the  equal  protection 
of  the  law,  or  deprived  of  ita  property  with- 
out due  process  of  law. 

Connor  t.  Frierson,  08  Tenn.  ISB,  38  8. 
W.  1031;  James  v.  Brooks,  6  Heisk.  156; 
Raf^ale  v.  Goasett,  2  Lea,  730;  First  Nat 
Bank  v.  Oldham,  6  Lea,  720;  SUtc  v.  Haw- 
dns,  DJ  Tenn.  144,  18  S.  W.  114;  Morris  v. 
Swan<>y,  T  llelsk.  693;  Jackson  v.  Nimmo,  3 
Leo.  014. 

The  holding  of  the  supreme  court  of  Ten- 
nessee, that  this  is  a  civil  action  to  enforce 
s  civil  right,  is  not  only  conclusive,  but 
la  in  harmony  with  the  doctrine  repeatedly 
announced  by  this  court 

Ames  v.  Ksnsss,  111  U.  S.  455-162,  28  L. 

>d.  480,  4BT,  4  Sup.  Ct.  Rep.  437;  Foster  v, 

Kansas.  112  U.  S.  205,  206.  28  T.,.  ed.  630. 

SOT,  6  Sup.  Ct  Rep.  8,  07;  National  Cotton 
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Oil  Co.  V.  Texas,  197  U.  S.  133,  49  L.  ed. 
693,  25  Sup.  Ct.  Rep.  379;  Waters-Pierce 
Oil  Co.  V.  State,  19  Tex.  Civ.  App.  1,  44  S. 
W.  936,  aiBrmed  in  177  U.  &  28,  44  L.  ed. 
657,  20  Sup.  Ct.  Rep.  618. 

The  state  of  Tennessee,  having  full  power 
and  authority  to  pass  an  act  regulating  and 
controlling  intrastate  commerce  within  her 
borders,  is  vested  with  equal  power  and  au- 
thority to  provide  proceedings  to  enforce  the 
same;  and,  keeping  within  constitutional 
limitations,  may  provide  its  own  method  of 
procedure,  and  determine  the  methods  and 
means  by  which  such  laws  may  be  effectual. 

Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S. 
86,  107,  53  L.  ed.  417,  428,  29  Sup.  Ct.  Rep. 
220,  212  U.  S.  118,  53  L.  ed.  434,  29  Sup. 
Ct.  Uep.  227;  Wilson  v.  North  Carolina,  1G9 
U.  S.  580,  42  L.  od.  865,  18  Sup.  Ct.  Rep. 
435;  Hovey  v.  Elliott,  167  U.  S.  409,  443, 

42  L.  ed.  215,  17  Sup.  Ct.  Rep.  841 ;  Kennard 
v.  I^uisiana,  92  U.  S.  480,  23  L.  ed.  478; 
West  v.  Louisiana,  194  U.  S.  258,  263,  48  L. 
ed.  965,  909,  24  Sup.  Ct.  Rep.  650;  Lceper 
v.  Texas,  139  U.  S.  462,  408,  35  L.  ed.  225, 
227,  1 1  Sup.  Ct.  Rep.  577 ;  Iowa  C.  R.  Co.  v. 
lown,.lG0  U.  S.  389,  393,  40  L.  ed.  407,  469, 
16  Sup.  Ct.  Rep.  344;  Louisville  &  N.  R.  Co. 
v.  Schmidt,  177  U.  S.  236,  44  L.  ed.  750,  20 
Sup.  Ct.  Rep.  620;  Hooker  v.  Los  Angeles, 
188  U.  S.  314,  318,  47  L.  ed.  487,  491,  63 
L.R.A.  471,  23  Sup.  Ct.  Rep.  395;  Rogers  v. 
Peck.  199  U.  S.  425,  50  L.  ed.  256,  26  Sup. 
Ct.  Rop.  87;  Rawlins  v.  Georgia,  201  U.  S. 
638,  50  Jj,  ed.  899,  26  Sup.  Ct.  Rep.  560,  5 
A.  &  E.  Ann.  Cas.  783;  Felts  v.  Murphy,  201 
U.  S.  123,  50  L.  ed.  689,  26  Sup.  Ct!  Rep. 
366;  llajxar  v.  Reclamation  Dist.  No.  108, 
111  U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct. 
Rep.  603;  Northern  Securities  Co.  v.  United 
States.  193  U.  S.  197,  360,  48  L.  ed.  079, 
709,  24  Sup.  Ct.  Rep.  430. 

There  was  no  unlawful  discrimination, 
only   reasonable  and  natural  classification. 

Magoun  V.  Illinois  Trust  &  Sav.  Bank,  170 
r.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
594;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557, 

43  L.  ed.  552,  19  Sup.  Ct.  Rep.  281;  Ilayos 
V.  Missouri,  120  I'.  S.  08,  30  L.  etl.  578,  7 
Sup.  Ct.  Rep.  350;  Missouri  v.  Lewis,  101 
U.  S.  22,  25  L.  ed.  989,  approved  in  Maxwell 
V.  Dow,  170  U.  S.  598,  509,  44  L.  ed.  003, 
604,  20  Sup.  Ct.  Rep.  448,  4U4. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

The  ])laiiititr  in  error  is  a  Kentucky  cor- 
|K)ration,  and  seeks  to  reverse  a  decree  of 
the  supreme  court  of  Tenne-.9ee,  forbidding 
it  to  do  busiiK'sa,  other  than  interstate  I'oni- 
merce,  in  the  latter  state.  120  'IVnn.  80,  110 
S.  W.  563.  The  ground  of  the  decree  is 
that  the  cor])oration  and  cortain  nam(>d 
agents  entered  into  an  arrangement  for  the 
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purpose  and  with  the  effect  of  lessening 
competition  in  the  sale  of  oil  at  Gallatin, 
Tennessee,  and  with  the  further  result  of 
advancing  the  price  of  oil  there.  The  acts 
proved  against  the  corporation  were  held 
to  entail  the  ouster  under  a  statute  of  Ten- 
nessee. Act  of  March  16,  1903.  Tlie  cor- 
poration brings  the  case  here  on  the  conten- 
tions that  the  statute,  as  construed  by  the 
court,  is  contrary  to  the  14th  Amendment, 
and  also  ia  an  unconstitutional  interference 
with  commerce  among  the  states. 

*Tlie  basis  of  the  former  contention  [420 
is  that,  by  §  3  of  the  act,  any  violation  of  it 
is  made  a  crime,  punishable  by  fine,  imprison- 
ment, or  both,  and  that  this  section  has  been 
construed  as  applicable  only  to  natural  per- 
sons. Standard  Oil  Co.  v.  State,  117  Tenn. 
618,  10  L.R.A.(X.S.)  1015,  100  S.  W.  705. 
Hence,  it  is  said,  this  statute  denies  to  cor- 
porations the  equal  protection  of  the  laws. 
For  although  it  is  addressed  generally  to  the 
prevention  of  a  certain  kind  of  conduct, 
whether  on  the  part  of  corporations  or  unin- 
corporated men,  the  latter  cannot  be  tried 
without  a  preliminary  investigation  by  a 
grand  jury,  an  indictment  or  presentment^ 
a  trial  by  jury,  the  right  to  an  acquittal  un- 
less their  guilt  is  established  beyond  a  rea- 
sonable doubt,  and  the  benefit  of  a  statute 
of  limitations  of  one  year.  Corporations,  on 
the  other  hand,  are  proceeded  against  by  bill 
in  equity  on  relation  of  the  attorney  gen- 
eral, without  any  of  these  advantages,  ex- 
cept, perhaps,  the  right  to  a  jury.  Com- 
plaint is  not  made  of  the  difference  between 
fine  or  imprisonment  and  ouster,  but  it  is 
insisted  that  this  is  a  general  criminal 
statute,  that  ouster  is  a  punishment  as 
much  as  a  fine,  and  that  it  is  not  a  condi- 
tion attached  to  the  doing  of  business  by 
foreign  corporations  (Carroll  v.  Greenwich 
Ins.  Co.  199  U.  S.  401,  409,  60  L.  ed.  246, 
249,  26  Sup.  Ct.  Rep.  66),  or,  indeed,  a 
regulation  of  the  conduct  of  corporations,  ae 
such,  at  all.  Therefore  the  plaintiff  in  er- 
ror complains  that  it  is  given  a  wrongful 
immunity  from  the  procedure  of  the  crimi- 
nal law.  This  suit  is  for  the  same  transac- 
tion for  which,  in  the  earlier  case  cited 
al>ove,  an  agent  of  the  company  was  indict- 
ed and  fined. 

The  foregoing  argument  is  one  of  the 
many  attempts  to  construe  the  14th  Amend- 
ment as  introducing  a  factitious  equality 
without  regard  to  practical  differences  that 
are  best  met  by  corresponding  differences  of 
treatment.  The  law  of  Tennessee  sees  fit 
to  seek  to  prevent  a  certain  kind  of  conduct. 
To  prevent  it  the  threat  of  fine  and  im- 
pri«*onment  is  likely  to  be  efficient  for  men, 
while  the  latter  is  impossible  and  the  former 
less  Jrcrious  to  corporations.  On  the  other 
hand,  the  threat  of  extinction  or  ouster  is 
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421]  not  *mon8troiis,  and  yet  i&  likely 
to  aciiieve  tlic  result  with  corporations, 
wliilo  it  would  bo  extravagii'it  as  ap- 
plied to  men.  Henco,  this  dilTerenee  is 
admitted  to  he  ju.stiliahh\  But  the  ad- 
mission goes  far  to  de.stroy  the  argu- 
ment tliat  is  made.  For  if  a  fiindinnental 
distinction  may  be  made  in  the  evils  that 
difTerent  delinquents  are  forced  to  sulTer, 
surely  the  less  important  and  ancient  dis- 
tinction between  the  mo<les  of  estai)lishing 
the  delinquency,  according  to  the  nature  of 
the  evil  inllicted,  even  more  easily  may  be 
justified.  The  supreme  court  of  the  state 
says  that  the  present  proceeding  is  of  a  civil 
nature;  but  assuming  that  nevertheless  it 
ends  in  punishment,  there  is  nothing  novel 
or  unusual  about  it.  We  are  of  opinion 
that  6ubjecti(m  to  it,  with  its  concomitant 
advantages  and  disadvantages,  is  not  an  in- 
equality of  which  the  plaintiff  in  error  can 
complain,  although  natural  persons  are 
given  the  benefit  of  the  rules  to  which  we 
have  referred  before  incurring  the  possible 
sentence  to  prison,  which  the  plaintiff  in 
error  escapes. 

The  second  objection  to  the  statute  is 
that,  although  construed  by  the  court  to  ap- 
ply to  domestic  business  only,  nevertheless 
it  is  held  to  warrant  turning  the  defend- 
ant out  of  the  state  for  an  interference  with 
interstate  trade.  The  transaction  com- 
p1aine<l  of  was  inducing  merchants  in  Gal- 
latin to  revoke  orders  on  a  rival  company 
for  oil  to  be  shipped  from  Pennsylvania,  by 
an  agreement  to  give  them  300  gallons  of 
oil.  ]t  is  said  that  as  the  only  illegal  pur- 
pose that  cfln  be  attributed  to  this  agree- 
ment is  that  of  protecting  the  defendants' 
oil  against  interstate  competition,  it  could 
not  be  made  the  subject  of  punishment  by 
the  state;  that  the  ofTense,  if  any,  is  against 
interstate  commerce  alone. 

The  cases  tiiat  have  gone  as  far  as  any 
in  favor  of  this  proposition  are  those  that 
hold  invalid  taxes  upon  sales  by  traveling 
salesmen,  so  fnr  as  they  affoct  commerce 
among  the  sfates.  Robbins  v.  Taxing  Dist. 
120  U.  S.  489,  30  L.  ed.  G94,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct.  Rep.  502:  Rearick  v. 
Pennsylvania,  203  U.  S.  507,  51  L.  ed.  205, 
27  Slip.  Ct.  Rep.  159.  These  cases  fall 
short  of  the  conclusion  to  which  thev  are 
422]  supposed  to  *point.  Regulations  of  the 
kind  that  they  deal  with  concern  the  com- 
merce itself,  the  conduct  of  the  men  engaged 
in  it,  and  as  so  engaged.  The  present  statute 
deals  with  the  conduct  of  third  persons, 
strangers  to  the  business.  It  does  not 
regulate  the  business  at  all.  Tt  is  not  even 
directed  against  interference  with  that  busi- 
ness specifically,  but  against  acts  of  a  cer- 
tain kind  that  the  state  disapproves  in 
whatever  connection.  The  mere  fact  that  it 
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may  happen  to  remove  an  interference  with 
conunerce  among  the  states  as  well  with  the 
rest  does  not  invalidate  it.  It  hardly  would 
be  an  answer  to  an  indictment  for  forgery 
that  the  instrument  forged  was  a  foreign 
bill  of  lading,  or  for  assault  and  battery, 
that  the  person  assaulted  was  engaged  in 
peddling  goods  from  another  state.  How 
far  Congress  could  deal  with  such  cases  we 
need  not  consider,  but  certainly  there  is 
nothing  in  the  present  state  of  the  law,  at 
lea«t,  that  excludes  the  states  from  a  fa- 
miliar exercise  of  their  power.  See  Field 
V.  Barber  Asphalt  Paving  Co.  194  U.  S.  018, 
023,  48  L.  ed.  1142,  1154,  24  Sup.  Ct.  Rep. 
784. 

There  is  an  attempt,  also,  to  bring  this 
case  within  the  statute  of  limitations.  It 
was  permissible  for  the  corporation  to  con- 
tend that  it  was  discriminated  against  un- 
constitutionally by  being  excluded  from 
that  defense,  and  we  have  dealt  with  the 
argiunent  that  it  was  so.  But  the  scope 
of  the  state  statutes  was  for  the  state  court 
to  determine,  and  is  not  open  here. 

Decree  afBrmed. 


•CHARLES  R.  HEIKE,  Plflf.  in  Err.,  [423 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  423-433.) 

Krror  to  circuit  court  — final  Jadgmeni 
^ruling  on  plea  In  bar. 

1.  A  judgment  of  a  Federal  circuit  court, 
entered  upon  a  verdict  directed  in  favor  of 
the  government  on  the  issues  raised  by  a 
s|>ciial  plea  in  bar,  by  which  the  accused 
rlainH'd  immunity  from  prosecution  under 
the  net  of  February  25,  1003  (32  Stat,  at 
}s.  0114,  chap.  755,  U.  S.  Comp.  Stat.  Supp. 
]:)')iK  p.  1142),  as  amended  by  the  act  of 
hine  30,  lOOG  (34  Stat,  at  L.  798,  chap. 
:Uio,  U.  S.  Comp.  Stat.  Supp.  1909,  p. 
IKiS),  because  of  his  testimony  before  the 
grand  jury,  is  not  a  final  judgment,  review- 
able under  the  act  of  March  3,  1801  (26 
Stat,  at  ]..  820,  chap.  517,  U.  S.  Comp.  Stat. 
IJHjl.  p.  4S8).  §  5,  by  a  direct  writ  of  er- 
ror fiom  the  Federal  Supreme  Court,  where 
leave  was  given  to  plead  over,  and  a  plea 
ot  not  guilty  was  entered,  upon  which  no 
trial  has  been  had. 

[For  other  onses.  see  Appeal  and  Error,  I.  f,  la 
nipost  Sup.  Ct.  190S.I 

XoTK.  —  As  to  what  judgments  or  decrees 
are  final  for  purposes  of  review — see  notes 
to  Hrush  Electric  Co.  v.  Electric  Improv. 
Co.  2  C.  C.  A.  370;  Central  Trust  Co.  Y. 
Madden,  17  C.  C.  A.  238;  Prescott  &  A.  C. 
R.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  28 
C.  C.  A.  482;  Gibbons  v.  Ogden,  6  L.  ed.  U. 
S.  .H02;  and  Schlosser  ▼.  Hemphill,  49  L.  ed. 
U.  S.  1001. 
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Witnesses  »  selff-crlmlnatlon  »  statu- 
tory Immanlty  from  prosecution. 

2.  A  shield  against  successful  prosecution, 
available  to  the  accused  as  a  defense,  and 
not  immunity  from  the  prosecution  itself, 
is  what  was  secured  by  the  act  of  February 
25,  1003,  as  amended  by  the  act  of  June 
SO,  1006,  providing  that  no  person  shall  be 
prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  trans- 
action, matter,  or  thing  concerning  which 
he  may  testify  or  produce  evidence  in  any 

Sroceeding,  suit,  or  prosecution  under  the 
herman  anti-trust  and  interstate  commerce 
acts. 

(For  other  cases,   see  Wltuesses,   102-203^  in 
Digest  Sup.  Ct.  1008.] 

[No.  840.] 

Submitted  April   11,   1010.     Decided   May 

2,   1010. 

JN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York,  to  review  a  judgment  entered 
upon  a  directed  verdict  in  favor  of  the 
government  on  the  issues  raised  by  a  special 
plea  in  bar,  leave  having  been  given  to  plead 
over,  and  a  plea  of  not  guilty  having  been 
entered,  upon  which  no  trial  has  been  had. 
Dismissed  for  lack  of  final  judgment. 

See  same  case  below,  175  Fed.  852. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  B.  Stanchfleld,  George 
8.  Graham,  and  John  O.  Spooner  submit- 
ted the  cause  for  plaintiff  in  error : 

Unless  this  court  entertains  this  writ  oi 
error,  the  defendant  will  be  denied  an  im- 
munity from  prosecution,  given  to  him  un- 
der the  statute  in  lieu  of  the  constitutional 
privilege  and  safeguard  against  self-accusa- 
tion, embodied  in  the  5th  Amendment;  and 
no  subsequent  action  of  this  court,  after 
either  conviction  or  acquittal,  can  repair  the 
wrong  thus  done.  His  right  to  immunity 
from  prosecution  must  be  vindicated  under 
this  writ  of  error,  or  immunity  from  prose- 
cution will  be  forever  lost. 

Counselman  v.  Hitchcock,  142  U.  S.  547, 
35  L.  ed.  1110,  3  Inters.  Com.  Rep.  816,  12 
Sup.  Ct.  Rep.  105. 

Whenever  in  a  cause  there  is  a  determina- 
tion of  some  question  of  right,  a  decision  is 
final  in  the  sense  in  which  an  appeal  from  it 
is  permitted,  if  it  decides  and  disposes  of 
the  whole  merits  of  the  case  as  between  the 
parties  on  that  issue. 

Forgay  v.  Conrad,  6  How.  201,  12  L.  ed. 
404;  Brush  Electric  Co.  v.  Electric  Improv. 
Co.  2  C.  C.  A.  373,  7  U.  S.  App.  208,  51 
Fed.  557 ;  McGourkey  v.  Toledo  &  0.  C.  R. 
Co.  146  U.  S.  536,  30  L.  ed.  1070,  13  Sup. 
Ct.  Rep.  170;  Williams  v.  Morgan,  111  U. 
&  684.  608,  28  L.  ed.  550,  564,  4  Sup.  Ct. 
Rep.  638. 
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Solicitor  General  Bowers  and  Messrs. 
Henry  li.  Stimson  and  Felix  Frankfur- 
ter submitted  the  cause  for  defendant  in 
error : 

Appeals  direct  to  the  Supreme  Court,  un- 
der the  provisions  of  §  5  of  the  act  of 
March  3,  1801  (26  SUt  at  L.  826,  chap. 
517,  U.  S.  Comp.  Stat.  1001,  p.  488),  may  be 
taken  only  from  a  final  judgment. 

McLish  V.  Roff,  141  U.  S.  661,  35  L.  ed. 
803,  12  Sup.  Ct.  Rep.  118;  Bowker  v.  Unit- 
ed States,  186  U.  S.  135,  138,  46  L.  ed.  1000, 
1001,  22  Sup.  Ct  Rep.  802;  Lewis  v.  Unit- 
ed States,  216  U.  S.  611,  ante,  637,  30  Sup. 
Ct.  Rep.  438. 

The  face  of  a  judgment  is  the  test  of  its 
finality. 

Haseltine  ▼.  Central  Nat.  Bank,  183  U.  8b 
130,  46  L.  ed.  117,  22  Sup.  Ct  Rep.  40; 
Schlosser  v.  Hemphill,  108  U.  S.  173,  176, 
40  L.  ed.  1000,  1002,  25  Sup.  Ct  Rep.  654. 

The  face  of  this  judgment  shows  that  it 
does  not  finally  determine  the  cause.  On  its 
face,  it  gives  to  the  defendant  the  right  to 
plead  over.  On  the  issue  raised  by  the  new 
plea,  he  may  be  acquitted,  a  nolle  prosequi 
may  be  entered,  or  other  causes  intervene  to 
stop  the  prosecution  and  to  render  consid- 
eration of  the  question  of  immunity  purely 
academic. 

California  v.  San  Pablo  ft  T.  R.  Co.  140 
U.  S.  308,  314,  37  L.  ed.  747,  748,  13  Sup. 
Ct  Rep.  876;  Mills  v.  Green,  150  U.  S.  651, 
653,  40  L.  ed.  203,  204,  16  Sup.  Ct  Rep.  132; 
Kimball  v.  Kimball,  174  U.  S.  158,  43  U  ed. 
032,  10  Sup.  Ct  Rep.  630. 

A  judgment  of  respondeat  ouster  is  not  a 
final  judgment,  and  does  not  give  the  right 
to  review  to  this  court. 

Rankin  v.  Tennessee,  11  Wall.  380,  20  L. 
ed.  175. 

The  immunity  statute  merely  furnishes  a 
defense  to  a  defendant  when  put  on  trial.  It 
does  not  give  him  freedom  from  actually  be- 
ing put  on  trial  before  a  court  of  competent 
jurisdiction,  and  according  to  due  process  of 
law. 

Rebstock  v.  Superior  Court,  146  Cal.  308, 
80  Pac.  65;  Murphy  v.  State,  124  Wis.  635, 
102  N.  W.  1087;  State  v.  Murphy,  128  Wis. 
201,  107  N.  W.  470;  Rudolph  v.  State,  128 
Wis.  222,  116  Am.  St  Rep.  32,  107  N.  W. 
466;  R.  V.  Skeen,  8  Cox,  C.  C.  153. 

In  sustaining  the  constitutionality  of  the 
criminal  appeals  act  (act  of  March  2,  1007, 
34  Stat,  at  L.  1246,  chap.  2564,  U.  S.  Cwnp. 
Stat  Supp.  1000,  p.  220),  this  court  has  ex- 
pressly recognized  the  nonappealability  of 
such  interlocutory  judgments  as  those  over- 
ruling special  pleas  in  bar. 

United  States  v.  Bitty,  208  U.  S.  303,  62 
L.  ed.  543,  28  Sup.  Ct.  Rep.  306. 

Neither  in  fact  nor  when  judged  by  the 
traditional  rights  of  defendants  in  the  Fed- 
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era!   oourU  is  any   hardship  done   to   the  'i!i  not  a  final  judgment  within  the  meaning 

plaintiff  in  error  by  making  him  await  final  of  the  court  of  appeals  act. 

judgment  of  conviction  before  his  right  of  The  motion  to  dismiss  brings  to  the  at- 

review.  tention  of  the  court  the  important  ques- 

McKane  v.  Durston,  153  U.  S.  684,  687,  tion  of  practice  as  to  whether,  after  a  judg- 

38  L.  ed.  867,  868,  14  Sup.  Ct.  Rep.  913;  ment  has  been  entered  upon  a  verdict  set- 

Reetz  V.  Michigan,  188  C  S.  505,  508,  47  L.  ting  up  the  plea  of  immunity  undeV  the  aet 

ed.  563,  566,  23  Sup.  Ct.  Rep.  390;  18  Am.  of  February  25,  1903,  as  amended  June  30, 

Bar  Asso.  Rep.  448.  1006,  finding  the  issues  against  the  defend- 
ant, with  leave  given  to  plead  over,  and  a 

Mr.  Justice  Day  delivered  the  opinion  of  plea  of  not  guilty  entered,  on  which  no  trial 

the  court:  has  been  had,  such  judgment  is,  or  is  not, 

The  plaintiff  in  error,  Charles  K.  Heike,  ^  ^^^1  judgment,  reviewable  by  writ  of  error 

was  indicted   with  others  on  January    10,  .from  this  court  where  a  constitution-  [498 

1910,  for  alleged  violations  of  the  customs  ^,    ^estion  is  involved,  under  §  5  of  the  act 

laws  of  the  United  States  in  connection  with  ^^  y^^^^  3   jggi   ^26  SUt.  at  L.  826,  chap, 

the   fraudulent   imporUtion   of  sugar,   and  gj^^  ^   g    q          ^^^  ^^^^  «   488)^ 

also  for  conspiracy  under  §  6440  of  the  Re-  ^he  appellate  jurisdiction  in  the  Federal 

vised   SUtutes   of   the    United   States    (U.  ^  ^^^^   ^f   procedure   is   purely   sUtutory. 

S.  Comp.  SUt.  1901,  p.  3676).  to  defraud  American    Constr.   Co.   v.   Jacksonville,   T. 

the  United  SUtes  of  iU  revenues.     Heike  ^  j^  y^r^  r  Qo,  148  U.  S.  372,  378,  37  L.  ad. 

appeared   and  filed  a  special  plea  in  bar,  ^gg    ^gg^  ^3  g^^p   q^   j^^     75g     ^^^  „nny 

claiming  immunity  from  prosecution  under  j^.  ^j^  ^^^  ^^^  j^  criminal  cases.    It 

the  act  of  February  26,  1903  (32  SUt.  at  L.  ^^^^    j^^„    granted    by    sUtute    in    oerUin 

1904,  chap.   755,  U.  S.  Comp.  Stat.  Supp.  ^^^^^,   ^^  criminal  cases  in  which  is  in- 

1909,  p.  1142),  as  amended  June  30,  1906  solved  a  deprivation  of  constitutional  righU 

1 34  SUt.  at  L.  798,  chap.  3920,  U.  S.  Comp.  ^^y  be  brought  to  this  court  by  writ  of 

SUt.  Supp.  1909,   p.  1168).     The  plea  set  ^rror  under  §  «  of  the  court  of  appeals  aet 

up  in  subsUnce  that  Heike  had  been  called  Burton  v.  United  SUtes,  196  U.  S.  283,  49 

427]  upon    to    •testify    before    the    grand  L.  ed.  482,  26  Sup.  Ct  Rep.  243. 

jury  in  matters  concerning  the  prosecution  [n  the  case  at  bar,  it  is  the  contention  of 

against  him,  and  had  thereby  become  im-  the  plaintiff  in  error  that  he  was  deprived 

munefrom  prosecution  under  the  law.    The  of  the  constitutional  right  of  trial  by  jury 

government   filed  a  replication,   Uking  issue  jn  the  direction  by  the  court  that  the  jury 

upon  the  matters  set  up  in  the  plea.    The  fl^d  a  verdict  against  him  upon  his  plea  in 

issues  thus  raised  were  brought  to  trial  be-  ^^      j^^  question,  then,  is.  Is  the  judg- 

fore  a  jury  in  the  circuit  court  of  the  Unit-  ^^^^  ^„^^^  ^^^^  p^^  ,^^  „  ^,  j.^^- 

ed  States  for  the  southern  district  of  New  j^^  j^^^^  ^   reviewable  one  nndar  the 

York,  and  at  the  conclusion  of  the  testi-  statute?     That  judgment  in  effect  denied 

mony,   the  government  and   the  defendant  ^^^   validity  of  the  plea  in  bar,  and  left 

each  moved  for  direction  of  a  verdict,  and  ^.j^^  defendant  to  plead  oyer,  which  he  did. 

the  court  thereupon  instructed  the  jury  to  putting  in  issue  the  avermenU  of  the  ia- 

flnd  the  issues  joined  in  favor  of  the  gov-  djctment. 

crnment.     Upon   application  by    Heike,   ht^  The  construction  of  §  5  of  the  court  of  ap- 

was  granted  the  privilege  of  pleading  over,  peals  act  was  before  this  court  in  the  case 

und    he   thereupon    eiilt*red   a    plea   of   not  of  McLish  v.  Roff,  141  U.  S.  661,  36  L.  ad. 

ffuilty,  and  the  case  was  set  for  trial  on  893,  12  Sup.  Ct.  Rep.  118,  and  it  was  there 

March  1,  1910.     No  judgment  having  been  held  that  the  allowance  of  appeals  or  write 

entered  in  the  case,  mandamus  proceetlings  of  error  under  that  section  must  be  under- 

were  brought  in  this  court  and  in  pursu  "tood    to    have    the    meaning    which    those 

ance  of  ite  order  a  judgment  nunc  pro  tunc  terms  had  always  had  under  acte  of  Con- 

was  entered  as  of  February  14,  1910,  as  fol-  g"-^*'  '••bating  to  the  appellate  jurisdiction 

lows:   "Judgment  be  and  is  hereby  entered  ^^  ^»^»J  ^""^t,  and  that.  Uken  m  that  sense. 

g     xu    TT  -f  J  o.  A               *u         J-  ♦   ^,iiu  appeals  or  writs  of  error  could  only  be  at- 

or  the  Unit^l  States  upon  the  verdict,  with  ^^^^  .^  ^^^^  .^  ^,^,^^  ^,^^^^  ^J^^^  ^ 

leave  to  the  defendant  to  plead  over.  ^^^,   judgment     Mr.   Ju-tice   Umar,  who 

On  February  26,  1910,  a  writ  of  error  was  ^^^^  ^^^  ^^^^  ^^^^  ^^  4^,^^  ^^^^  pointed 

allowed  to  the  circuit  court  from  this  court  ^^^  ^j^^^  ^^^p^  the  judiciary  act  of  1789 

by  one  of  ite  justicea    The  government  then  [j  gt^t.  at  L.  73,  chap.  20]  no  appeal  would 

moved  te  vacate  the  order  allowing  the  writ,  jje  to  this  court  except   from  final   judg- 

That  motion  was  overruled,  and  the  govern-  mente  or  decrees;  and  further  sUted  that 

ment  made  the  present  motion  to  dismiss  this   was  only   declaratory   of   the   settled 

the  writ  of  error,  upon  the  ground  that  the  practice  of  England,  where  no  writ  of  error 

judgment  entered  as  ol  February  14»  1910,  would  lie  except  from  a  final  judgment;  and 

ft4  li.  ed.  >>< 
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if  the  writ  was  made  returnable  before  such 
judgment,  it  would  be  quashed;  and  in  this 
connection,  speaking  for  the  court,  the 
learned  justice  said: 

"From  the  very  foundation  of  our  judi 
4S9]  cial^systeni,  the  object  *and  policy  of 
the  acta  of  Congress  in  relation  to  appe«lf> 
and  writs  of  error  .  .  .  have  b^en  to  savi 
the  expense  and  delays  of  rep<*flt('d  appeaU 
in  the  same  suit,  and  to  have  the  a* hole  case 
and  every  matter  in  controversy  iu  it  dc 
cided  in  a  single  appeal." 

McLish  v.  Roff,  supra,  has  l>ern  fotlowel 
and  approved  in  this  court.  American 
Constr.  Co.  v.  .Tacksonville,  T.  A  K.  W.  R. 
Co.  148  U.  S.  372,  37  L.  ed.  486,  13  Sflp.  Ct. 
Rep.  758;  Kiiwan  v.  Murphy,  170  U.  S.  205. 
209,  42  L.  ed.  1009,  18  Sup.  Ct.  Rep.  592; 
Ex  parte  National  Enameling  &  Stamp!ng 
Co.  201  U.  S.  166,  60  L.  ed.  707,  26  Sup. 
Ct.  Rep.  404. 

It  may,  therofore,  be  regarded  as  the  set- 
tled practice  of  this  court  that  a  case  can- 
not be  brought  here  by  piecemeal,  and  is 
only  to  be  reviewed  here  after  final  judg- 
ment by  direct  appeal  or  writ  of  error  in  a 
limited  class  of  cases  under  §  5  of  the  court 
of  appeals  act. 

It  is  unnecessary  to  enter  upon  a  full 
eonsideration  of  what  constitutes  a  final 
Judgment, — a  subject  uf  much  discussion. 
The  definition  of  a  final  judgment  or  de 
crec  was  tersely  stated  by  Mr.  Chief  Jus- 
tice Waite  in  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Southern  Exp.  Co.  108  U.  S.  24,  28,  27 
L.  ed.  638,  639.  2  Sup.  Ct.  Rep.  6.  in  these 
terms:  **A  decree  is  final  for  the  purposes 
of  an  appeal  to  this  court  when  it  termi- 
nates the  litigation  l>etween  the  parties  on 
the  merits  of  the  case,  and  leaves  nothing 
to  be  done  but  to  enforce  by  execution  what 
has  been  determined." 

If  we  apply  the  definition  herein  con- 
tained of  a  final  judgment  or  decree,  it  ap- 
pears certain  that  the  judgment  of  rettpond- 
eat  ouster,  leaving  the  case  with  iy^sue 
joined  upon  the  plea  of  not  guilty,  dtie.-^  not 
dispose  of  the  whole  matter  litigated  in  this 
proceeding,  leaving  nothing  to  he  done  ex- 
cept the  ministerial  act  of  executing  the 
judgment.  The  thing  litigated  in  thi'«  case 
is  the  right  to  convict  the  accused  of  the 
crime  charged  in  the  indictment.  Certain- 
ly that  issue  has  not  been  disposed  of,  much 
less  has  a  final  order  been  made  concerning 
it,  leaving  nothing  but  an  execution  of  it 
yet  undone.  The  defendant  was  indicted  for 
the  crime  alleged,  and,  being  apprehended, 
he  had  a  right  to  raise  an  issue  of  law  upon 
the  indictment  by  demurrer,  to  plead  in  har, 
430]  or  to  plead  the  general  'issue.  He 
eboae  to  plead  in  bar  immunity  from 
prosecution  by  reason  of  the  statute  re- 
ferred to.  That  issue  was,  by  direction 
8S4 


of  the  court,  whether  properly  or  im- 
properly,  held  against  him,  and  the  ver- 
dict of  the  jur}'  an<l  the  judgment  of 
respondeat  ouster  duly  entered.  At  the 
common  law,  upon  the  failure  of  such 
plea  in  a  ca*<e  of  inisdeiiieanur.  it  was  usual 
at  once  to  sentence  the  defendant  as  upon 
conviction  of  guilt  of  the  offense  charged. 
In  cases  of  telony  it  was  usual  to  permit  a 
plea  of  not  g;iilty  afU  r  judgment  over.  In 
the  case  at  Imr.  the  record  »iiu\%s  after  tlie 
return  of  the  verdict,  the  pinjutifi;  in  error's 
counsel  asked  to  be  permitted  to  plead,  and 
was  allowed  that  privilege.  As  the  caiie 
now  stands,  upon  the  plea  of  not  guilty, 
upon  which  the  issue  raised  must  be  tried 
to  a  jury,  certainly  the  whole  matter  has 
not  been  disposed  of.  It  may  be  that  upon 
trial  the  defendant  will  be  acquitted  on  the 
merits.  It  may  happen  that,  for  some  rea- 
son, the  trial  will  never  take  place.  Lo 
either  of  these  events  there  can  be  no  con*' 
elusive  judgment  again!«t  the  defendant  in 
the  case.  It  is  true  that,  in  a  certain  sense, 
an  order  concerning  a  controlling  ques- 
tion of  law  made  in  a  case  is,  as  to  that 
question,  final.  Many  interlocutory  rulings 
and  orders  effectually  diH{)ose  of  some  mat- 
ters in  controversy,  but  that  is  not  the  test 
of  finality  for  the  purposes  of  appeal  or  writ 
of  error.  The  purpose  of  the  statute  is  to 
give  a  review  in  one  proceeding  after  final 
judgment  of  matters  in  controversy  in  any 
given  case.  Any  contrary  construction  of 
the  court  of  appeals  act  may  involve  the 
necessity  of  examining  successive  appeals 
or  writs  of  error  in  the  same  case,  instead 
of  awaiting,  as  has  been  the  practice  since 
the  beginning  of  the  government,  for  one  re- 
view after  a  final  judgment,  disposing  of 
all  controversies  in  that  case  between  the 
parties. 

But  it  is  urged  by  the  learned  counsel 
for  the  plaintiff  in  error  that  this  judg- 
ment must  be  held  to  be  final  for  the  pur- 
pose of  review,  otherwise  the  government 
cannot  keep  the^x)ntract  of  immunity  which 
it  has  made  with  the  accused,  by  virtue  of 
the  terms  of  the  immunity  statute,  which 
provides: 

^*'No  person  f^hnll  be  prosecuted  or[4Sl 
be  subjected  to  any  penalty  or  forfeiture  for 
or  on  account  of  any  transaction,  matter,  or 
thing  concerning  which  he  may  testify  or 
produce  evidence,  documentary  or  otherwise, 
in  any  proceeding,  suit,  or  prosecution  un- 
der said  acts  [Sherman  antf-truet  and  in- 
terstate commerce  acts]  ..."  [32  Stat, 
at  L.  904,  chap.  755,  U.  S.  Comp.  Stat. 
Supp.  1909,  p.  1142.]  > 

By  the  amendatory  act  of  JmM  10,  IfM 
(34  Stat,  at  L.  798,  ohap.  8920,  U.  a  Oonp. 
Stat.  Supp.  1909,  p.  1168),  it  was  proridad 
that  the  above  immunity  iball  extend  otdf 
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to  a  natural  person  who,  in  obedience  to  a 
subpcena,  gives  testimony  under  oath,  or 
produces  evidence,  documentary  or  other- 
wise, under  oath. 

In  view  of  the  provisions  of  this  Hct,  it 
is  argued  that  the  complete  immunity 
promised  is  not  given  unless  the  person  en- 
titled to  the  bf^nefits  of  the  act  is  saved 
from  prosecution,  for  it  is  contended  that 
if  the  act  is  to  be  effective,  it  means  not 
only  immunity  from  punishment,  but  from 
prosecution  as  well,  it  is  admitted  in  the 
brief  of  the  learned  counsel  for  tiie  plaintilf 
in  error  that  prosecution  must  nceeHsniily 
proceed  so  far  as  an  indictment  and  appre- 
hension are  concerned,  but  when  the  plea  oi 
immunity  under  this  act  is  entered,  if  well 
taken,  the  prosecution  must  be  ended,  as  the 
itatutes  provide  that  no  ])er:sou  •'hall  he 
prosecuted,  etc.  But  we  are  of  opinion 
that  the  statute  does*  not  intend  to  .*«'cure 
to  a  person  making  such  a  plea  immunity 
from  pi'i  scviitioii,  but  to  pro\  idi»  him  with  a 
liliiekl  against  successful  proMv  iition,  avail- 
Able  U*  him  as  a  defence;  and  that  when 
this  defense  is  improperly  overrnled,  it  may 
oe  a  basis  for  the  reversal  of  a  tinal  judg- 
ment against  him.  8uch  promise  of  im- 
munity has  not  changed  the  Federal  system 
of  appellate  procedure,  whicli  is  not  aflTrcted 
by  the  immunity  statute,  nor  does  the  im- 
munity operate  to  give  a  right  of  review 
upon  any  other  than  HnnI  judgments. 

A  quest icm  very  analogous  to  the  one  be- 
fore us  was  made  and  decided  in  the  case 
of  Brown  v.  Walker,  101  U.  S.  591,  40  L. 
ed.  819,  5  Inters.  (  om.  Rep.  3G9,  16  Sup.  Ct. 
Rep.  644,  in  which  the  constitutionality  of 
an  immunity  str.tute  was  sustained.  The 
statute  undertook  to  give  immunity  after 
testimony  before  the  Interstate  Commerce 
432]  Commission,  and  to  "provide  that 
no  person  shall  be  pro8e<'Uted  nor  sub- 
ject to  any  penalty,  etc.,  concerning  mat- 
ters which  he  testified  to  by  the  produc- 
tion of  documents  or  otherwise  before 
the  Commission.  Jn  tliat  case,  as  in 
this,  the  contention  was  made  that  the 
immunity  was  not  perfect,  because  the 
witness  might  still  be  prosecuted,  and 
therefore  the  promised  immunity  was  in- 
sufficient to  afford  constitutional  protection. 
Answering  that  contention,  this  court  said 
(161  U.S.  608): 

"The  same  answer  may  be  made  to  the 
suggestion  that  the  witness  is  imperfectly 
protected  by  reason  of  the  fact  that  he  may 
still  be  prosecuted  and  put  to  the  annoyance 
and  expense  of  pleading  bis  immunity  by 
way  of  confession  and  avoidance.  This  is 
a  detriment  which  the  taw  does  not  recog- 
nise. There  is  a  possibility  that  any  citizen, 
54  Ii.  ea. 


however  innocent,  may  be  subjected  to  a 
civil  or  criminal  prosecution  and  put  to  the 
expense  of  defending  himself,  but,  unless 
such  prosecution  be  malicious,  he  is  remedi- 
less,  except  so  far  as  a  recovery  of  costs  may 
partially  indemnify  him." 

The  Constitution  of  the  United  States 
provides  that  no  person  shall  be  twice 
placed  in  jeopardy  of  life  and  limb  for  the 
same  oflfcnse,  yet  the  overruling  of  a  plea 
of  former  conviction  or  acquittal  has  never 
been  held,  so  far  as  we  know,  to  give  a  right 
of  review  before  final  judgment.  In  the 
case  of  Rankin  v.  Tennessee,  11  Wall.  380, 
20  L.  ed.  175,  an  attempt  was  made  to  bring 
to  this  court  a  judgment  of  a  state  court, 
upon  a  plea  in  bar  of  former  conviction  in 
a  capital  case.  Uut  this  court,  speaking  by 
Mr.  .lustice  Bradley,  said: 

*'lt  is  a  rule  in  criminal  law  in  favwem 
vitcTj  in  capital  cases,  that  when  a  special 
I  lea  in  bar  is  found  against  the  prisoner, 
either  upon  issue  tried  by  a  jury  or  upon  a 
point  ol  law  decided  by  the  court,  he  shall 
not  be  concluded  or  convicted  thereon,  but 
shall  have  judgment  of  rcMpondeat  ouBteTf 
and  may  plead  ovei  to  the  felony  the  gen- 
eral issue,  'not  guilty.'  4  Bl.  Com.  838. 
And  this  is  the  cfTect  of  the  judgment  of  re- 
versal rendered  by  the  supreme  court  of 
Tennessee  in  this  case,  so  that  in  no  sense 
can  that  judgment  *l»e  deomed  a  final  [4SS 
one.  The  case  must  ^ro  back  ainl  be  tried 
upon  its  merits,  and  fn*  I  judgment  must 
be  rendered  before  thib  court  can  take 
jurisdiction.  If,  after  that,  it  should  be 
brought  here  for  review,  we  can  then  exam- 
ine the  defendant's  plea  and  decide  upon  its 
sufliciency." 

It  may  tlius  be  seen  that  a  plea  of  former 
conviction  under  the  constitutional  pro- 
vision that  no  person  shall  be  twice  put  in 
jeopardy  for  the  same  oiTense  does  not  have 
the  elTeet  to  prevent  a  prosecution  to  final 
judgment,  although  the  former  conviction 
or  acquittal  may  be  finally  held  to  be  a  com- 
plete bar  to  any  riglit  of  prosecution;  and 
this  notwithstanding  the  person  is  in  jeopar- 
dy a  second  time,  if,  after  one  conviction 
or  acquittal,  the  jury  is  impaneled  to  try 
him  again.  We  think,  then,  that  the  effect 
of  the  immunity  statute  in  question  is  not 
to  change  the  S3*stem  of  appellate  procedure 
in  the  Federal  courts,  and  give  a  right  of 
review  before  final  judgment  in  a  criminal 
case,  but  was  intended  to  provide  an  effect- 
ual defense  against  further  prosecution, 
which,  if  denied,  may  be  brought  up  for 
review  after  a  final  judgment  in  the  case. 

We  therefore  reach  the  conclusion  that 
the  motion  to  dismiss  the  present  writ  b% 
sustained,  and  it  is  so  ordered* 

Writ  of  error  dismissed. 

•Si 
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GRENADA    LUMBER   COMPANY    ct   al., 

Plffs.  in  Err., 

V. 

STATE  OF  MISSISSIPPI. 
(See  S.  C.  Reporter's  ed.  433-413.) 

Constitutional  law  — freedom  to  con- 
tract —  combination  in  restraint  of 
trade. 

1.  The  freedom  of  contract  is  not  unrea- 
sonably abridged,  in  violation  of  U.  S. 
Const.,  14th  Amend.,  by  Miss.  Code,  §  5002, 
which,  as  construed  by  the  state  court,  con- 
demns as  a  combination  in  restraint  of 
trade  an  agieement  between  retail  lumber 
dealers  not  to  deal  with  any  manufacturer 
or  wholesale  dealer  who  sells  direct  to  con- 
sumers in  localities  in  which  such  retail 
dealers  conduct  their  business  and  keep  a 
sufficient  stock  to  meet  demands,  and  to  in- 
form each  other  of  any  such  sales. 

(For  other  cases,  see  Constitutional  Law.  598* 
600,  In   Digest  Sup.  Ct.   1008.1 

Statutes  —  when  Talidlty  may  be  as- 
sailed. 

2.  The  validity  of  the  .penalties  pre- 
scribed by  the  Mississippi  anti-trust  laws 
eannot  be  challenged  in  a  suit  in  which  the 
state  contents  itself  with  a  bill  in  equity  to 
dissolve  an  association  which  those  laws 
condemn  as  a  combination  in  restraint  of 
trade. 

(For  other  cases,  see  Statutes,  53-60,  In  Di- 
gest Sup.   Ct.  1908.] 

[No.  403.] 

Submitted  January  10,  1910.     Decided  May 

2,  1910. 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  decree 
which  affirmed  a  decree  of  the  Chancery 
Court  of  Hinds  County,  in  that  state,  dis- 
solving s  voluntary  association  of  retail 
lumber  dealers  as  a  combination  in  re- 
straict  of  trade.     Affirmed. 

See  same  case  below  (Miss.)  48  So. 
1021. 

Statement  by  Mr.  Justice  Lnrton: 
This  is  a  writ  of  error  to  the  supreme 
435]  court  of  the  .state  *of  Mississippi  to 
review  a  decree  dissolving  a  voluntary  as- 
sociation of  retail  lumber  dealers  as  a  com- 

NoTE.  —  On  constitutionality  of  statute 
restricting  contracts  and  busineps — see  notes 
to  State  v.  Loomis,  21  L.R.A.  789. 

On  the  leeality  under  modern  anti-trust 
acts  of  combinations  or  agreements  which 
restrict  the  class  of  persons  to  whom  or 
from  whom  commodities  shall  be  sold  or 
bought — see  note  to  Cleland  v.  Anderson,  6 
L.R.A.(N.S.)    l.'?6. 

On  illegal  trusts  generally  under  modern 
anti-truftt    laws — seo    note    to    Whitwell    v. 
Continental  Tobacco  Co,  64  UR.A.  689. 
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bination  in  reetraiot  of  trade,  under  a  stai> 
ute  of  the  state. 

So  much  of  the  Mississippi  aet  as  is  bera 
involved  is  set  out  in  the  margin,  being 
part  of  S  5002,  Mississippi  Code.t 

The  proceeding  under  this  statute  was 
by  a  bill  filed  in  a  chancery  court  of  the 
state,  by  the  state,  upon  relation  of  its  at- 
torney general.  The  bill  averred  that  the 
defendants,  some  seventy-aeven  individuals 
and  corporations,  were  retail  dealers  in 
lumber,  sash,  doors,  etc.,  doing  business, 
some  of  them,  in  the  state  of  Mississippi, 
and  others  in  the  state  of  Louisiana,  and 
were  competitors  in  business,  each  engaged 
in  buying  and  selling  again  for  profit,  and 
in  competition  witli  each  other  for  the  busi- 
ness of  consumers;  that  the  defendants  bad 
entered  into  an  agreement,  compact,  or  com- 
bination for  the  purpose  and  with  the 
intent  to  destroy,  prevent,  or  suppress 
*all  competition  between  themselves,  as  [436 
retail  dealers  in  the  materials  mentioned,  and 
manufacturers,  wholesale  dealers,  brokers 
or  commission  men,  keeping  no  stock,  from 
selling  the  like  articles  or  commodities  di- 
rectly to  consumers  in  competition  with  re- 
tailers. To  accomplish  this  suppression  of 
competition  for  the  trade  of  consumers  it 
was  in  substance  averred  that  they  had 
organized  an  association,  and  had  obligat- 
ed themselves  not  to  purchase  any  of  their 
stock  or  commodities  from  any  wholesale 
dealer  or  manufacturer  who  sold  such  prod- 


t5002.  (4437)  Definition  of  term;  crimin- 
al conspiracy  (Laws  1900,  chap.  88). — ^A 
trust  and  combine  is  a  combination,  con- 
tract, understanding,  or  agreement,  ex- 
press or  implied,  between  two  or  more 
persons,  corporations,  or  firms,  or  associa- 
tions of  persons,  or  between  one  or  mor^  of 
either  with  one  6t  more  of  the  others: 

(a)  In  restraint  of  trade. 

(b)  To  limit,  increase,  or  reduce  the  price 
of  a  commodity. 

(c)  To  limit,  increase,  or  reduce  the  pro- 
duction or  output  of  a  commodity. 

(d)  Intended  to  hinder  competition  in  the 
production,  importation,  manufacture,  trans- 
portation, sale,  or  purchase  of  a  commodity. 

(e)  To  engross  or  forestall  a  commodity. 

(f)  To  issue,  own,  or  hold  the  certificates 
of  stock  of  any  trust  or  combine. 

(g)  To  place  the  control,  to  any  extent,  of 
business,  or  of  the  products  and  earnings 
thereof,  in  the  power  of  trustees,  by  what- 
ever name  called. 

(h)  By  which  any  other  person  than  them- 
selves, their  proper  officers,  agents,  and  em- 
Sloyees,  shall,  or  shall  have  the  power  to, 
ictate  or  control  the  management  of  busi- 
ness; or, 

(i)  To  unite  or  pool  interests  in  the  im- 
portation, manufacture,  production,  trans- 
portation,  or  price  of  a  commodity;  and  is 
inimical  to  tne  public  welfare,  unlawful 
and  a  criminal  conspiracy. 

317  U.  8. 
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ucts  direct  to  the  consumerB  in  competi- 
tion with  the  members  of  theif  combination, 
and  to  carry  out  this  end  had  adopted  ar- 
ticles of  agreement,  called  a  constitution, 
and  appointed  a  secretary  to  ascertain  such 
sales  and  to  see  that  the  obligation  of  the 
members  was  respected.  The  material  parts 
of  the  agreement  under  which  the  defend- 
ants combined  consist  of  a  preamble,  called 
''Declaration  of  Purpose,"  the  relevant  part 
of  which,  together  with  articles  2,  3,  and 
7,  are  set  out  in  the  margin.f 

It  was  then  averred  that  the  necessary 
effect  of  such  agreement  among  the  defend- 
ants, who,  it  was  said,  composed  a  majoiity 
of  all  the  retail  lumber  dealers  in  the  static 
covered  by  their  compact,  was  to  limit  or  de- 
437]  stroy  competition  between  *the  retail- 


ers and  the  wholesalers  or  manufacturers  for 
the  trade  or  business  of  the  consumer,  and 
that  they  constituted  a  combination  or  con- 
spiracy in  restraint  of  trade,  etc. 

*The  answer  admitted  the  substantial  [4S8 
facts,  but  denied  that  the  object  or  purpose 
was  to  restrain  trade  or  to  suppress  compe- 
tition, or  that  such  a  result  has  ensued  or 
would  or  *could  follow,  or  that  the  [439 
agreement  had  any  other  object  than  to  "con- 
serve and  advance  their  business  interests 
as  retailers."  That  their  agreement  is  de- 
fensive of,  and  not  injurious  to,  public  in- 
terests, is  asserted  by  many  paragraphs  of 
the  answer,  upon  economic  considerations. 

The  chancery  court,  upon  the  pleadings 
and  exhibits,  held  that  the  association  and 
agreement  among  the  members  was  "a  com- 


fDcclaration  of  Purpose.  association,  or  to  buy  or  refrain  from  buy- 

We  recognire  the  right  of  the  manufac-  '»?  "**  '■^^  particular  manufacturer  or  whole- 

.              J  *  .    ,     ",.  ",*,„  J     iV—iT    __   1  Baler.   Nor  shall  any  discriminatory  pracnees 

turer  and    vholcsale  .dealer  in  lumber  prod-  ^^         ^    j  this  association  be  uJ^  or  al- 

ucts  to  sell  lumber  in  whatever  market,  to  ^^^  ieainst  anv  reUiler  for  the  reason 

whatever  purchaser,  and  at  whatever  price,  ^^^^  ^"«,y  ^^^  ^^  ,  ^^^^^  „j  t^,  „^.^. 

tnoy  may  see  ni.          .,       ,.      .  tion,  or  to  induce  or  persuade  him  to  become 

We  also  recognize  the  disastrous  conse-  _„_i;  -««-„wn«              *^ 

«  •  t_      _     ••    «.      ••           A   •!    J     1  SUCH  •iidiH/cr» 

qucnces   which   result  to  the   retail   dealer  g^    3    -^     nromises  or  airreements  shall 

from  direct  competition  with  wholesalers  and  y^  ^^i^te  to  membership  Tn  this  associa- 

manufacturers,  and   appreciate  the  impor-  tion,lave  those  provided  In  these  "Articles 

tance  to  the  retail  dealer  of  accurate  mfor-  ^^  Association  and  Declaration  of  Purpose,- 

mation  as  to  the  nat\ire  and  extent  of  such  „^^  ,,,^,1          members  be  restricted  tTsny 

competition,  where  any  exists.  particular  territory,  but  may  compete  any 

And  recognizing  that  we,  as  retail  dealers  ^^^^  everywhere                        /         *^          / 

in  lumber,  snnh,  doors,  and  blinds,  cannot  ^ 
meet   competition   from   those   from   whom 

we  buy,  we  are  pledged  as  members  of  this  Article  Seven, 
association  to  buy  only  from  manufacturers 

and  wholesalers  who  do  not  sell  direct  to  Sec,  1.  Report  of  secretary.— Any  member 

consumers,   where  there   are  retail   lumber  o^  *^^8  association  having  cause  of  complaint 

dealers  who  carry  stock  commensurate  with  aga>n*t  a  manufacturer  or  wholesale  dealer, 

the  demands  of  their  communities,  and  we  or   his   agents,   because   of   shipment   to   a 

are  pledged  not  to  buy  from  lumber  commis-  consumer,  shall  notify  the  secretory  of  this 

sion  nicrcliants,  agents,  and  brokers  who  sell  association  in  writing,  giving  as  full  infor- 

to  consumers,  but  do  not  carry  stocks,  nor  nation  in  reference  thereto  as  practicable, 

from  a  manufacturer  who  sells  to  such  him-  such  as  date  or  dates  of  shipment  and  arriy- 

ber  commission  merchants,  agent,  or  broker.  »^  car  number  and  initials,  original  point  of 

shipment,  names  of  consignor  and  consignee. 

Article  Two.  ^^*^  purpose  for  which  the  material  was  or  is 

to  be  used,  and  such  other  particulars  as  may 

The  Object.  ^  obtainable. 

ifit.      1..    X    *  XI.-             .X.      »         «    1    «s  »^"ch  notice  must  be  sent  with  or  without 

The  object  of  this  association  is  and  shall  information  in  detail,  within  thirty  days  aft- 

be  to  secure  and  dissenainate  among  its  mem-  er  the  receipt  of  shipment  at  point  of  des* 

bers  any  and  all  legal  and  proper  informs-  tination,  and  no  notice  shall  be  filed  of  any 

tion  which  may  be  of  interest  or  value  to  guch    sale    or    shipment   occurring    within 

any  niember  or  members  thereof  in  his  or  fifteen  days  after  the  first  issue  of  member- 

their  business  as  retoil  lumber  dealers,  and  ghip  ijgt  succeeding  the  acceptonce  of  his 

to  carry  into  actual  effect  our  ''Declaration  application. 

Of  Purpose.  *  Upon  the  receipt  of  such  notice,  the  secre- 

Article  Three  ^^^^  ^hsiW  first  ascertoin  whether  or  not  the 

inrec.  complaining  member  carries  a  stock  com- 

T  :«»u«f :^.  --J  T>«.«.:^4t^..  mensurate  with  the  demands  of  his  communi- 

Limitation  and  Kestnction.  ^y,  ^^  .,  ^^  g^j,  ^^^^  ^^^^  ^^^^  j,  ^^ 

Sec.  1.  No  rules,  regulations,  or  by-laws  carried,  he  shall  ignore  the  complaint,  un- 
shall  be  adopted  in  any  manner  stifling  eom-  less,  upon  application  of  such  complaining 
petition,  limiting  production,  restrainiiig  member,  the  executive  committee  shall  re- 
trade,  regulating  prices,  or  pooling  profits,  verse  his  finding;  but  if  he  find  that  such 

Sec.  2.  No  coorcive  measures  of  any  kind  stock   is  carried,  he  shall  then  notify  the 

shall  be  practised   or  adopted  toward   any  manufacturer  or  wholesaler  that  the  rules  of 

retailer,  either  to  induce  him  to  join  the  this  association  do  not  allow  its  members  to 

64  L.  ccl.  S%1 
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bination  in  restraint  of  trade,  and  intended 
to  hinder  competition  in  the  sale  and  pur- 
chase of  a  commodity,  and  was  inimical  to 
the  public  welfare,  and  unlawful/'  The  dis- 
solution of  the  association  was  adjudged, 
and  an  injunction  against  further  opera- 
tions granted.  This  decree  was  affirmed  up- 
on appeal  to  the  supreme  court  of  the  state. 

^Ir.  Edward  Mayes  submitted  the  cause 
for  plaiiitifTs  in  error.  Mr.  £.  L.  Brown 
was  on  the  brief: 

The  statute  condemns  every  combination 
coming  within  its  literal  terms,  regardless 
of  results,  regardless  of  common-law  rules 
and  definitions. 

Barataria  Canning  Co.  v.  Joulian,  80 
Miss.  555,  31  So.  901;  Yazoo  &  M.  Valley 
R.  Co.  V.  Searles,  85  Miss.  520,  68  L.R.A. 
715,  37  So.  939;  Kosciusko  Oil  Mill  &  Fer- 
tilizer Co.  V.  Wilson  Cotton  Oil  Co.  90  Miss. 
65 J,  8  L.R.A.(X.S.)  1053,  43  So.  435. 

The  Mississippi  legislature  forbids  what 
all  courts  have  held  a  legitimate  protective 
and  defensive  measure. 

Jackson  v.  Stanfield,  137  Ind.  502.  23 
L.R.A.  588,  36  N.  E.  345,  37  N.  E.  14;  Brown 
V.  Jacobs'  Pharmacy  Co.  116  Ga.  429,  57 
L.R.A.  547,  90  Am.  St.  Rep.  126,  41  S.  E. 
653;  Clclan^  v.  Anderson,  60  Neb.  252,  5 
L.R.A.(N.S.)  136,  92  N.  W.  306,  96  N.  VV. 
212,  08  N.  W.  1075,  105  N.  W.  1092;  Bai- 
ley  V.  blaster  Plumbers*  Asso.  103  Tenn.  99, 
40  L.R.A.  501,  52  S.  W.  853;  Bohn  Mfg.  Co. 
V.  Ilollis,  54  Minn.  223,  21  L.R.A.  337,  40 
Am.  St.  Rep.  319,  55  N.  W.  1119;  Anderson 
V.  United  States,  171  U.  S.  004,  43  L.  ed. 
300,  19  Sup.  Ct.  Rep.  50;  W.  W.  Montague 
&  Co.  v.  Lowry,  193  U.  S.  38,  48  L.  ed.  608, 
24  Sup.  Ct.  Rep.  307. 

The  agreement  does  not  restrain  trade,  re- 
strict competition,  or  create  monopoly. 

Anderson  v.  United  States,  supra. 


There  is  some  line  at  which  legislative  re- 
striction of  the  liberty  of  contract  must  end. 

Whitwell  V.  Continental  Tobacco  Co.  64 
L.R.A.  689,  60  C.  C.  A.  290,  125  Fed.  454; 
Hopkins  v.  United  States,  171  U.  S.  578, 

43  L.  ed.  290,  19  Sup.  Ct.  Rep.  40;  Ander- 
son V.  United  States,  supra;  United  States 
v.  Joint  Traffic  Asso.  171  U.  S.  505,  43  L. 
ed.  259,  19  Sup.  Ct.  Rep.  26;  Addyston  Pipe 
&  Steel  Co.  V.  United  States,  175  U.  S.  211, 

44  L.  ed.  136,  20  Sup.  Ct.  Rep.  96;  United 
States  V.  Trans-Missouri  Freight  Asso.  166 
U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep. 
540;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  331,  48  L.  ed.  697,  24  Sup. 
Ct.  Rep.  436;  Smiley  v.  Kansas,  196  U.  b. 
453,  49  L.  ed.  550,  25  Sup.  Ct.  Rep.  289. 

There  is  no  justification  for  tlie  statutory 
interference  with  the  liberty  of  the  defend- 
ants. 

Adair  v.  United  States,  208  U.  S.  101,  52 
L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13  A.  &  E. 
Ann.  Cas.  764;  Lochner  v.  New  York,  198 
U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep. 
539,  3  A.  &  E.  Ann.  Cas.  1133;  State  ex  rel. 
Zillmer  v.  Kreutzbcrg,  114  Wis.  630,  58 
L.R.A.  748,  91  Am.  St.  Rep.  934,  90  N.  W. 
1098;  Ticdeman,  State  &  Federal  Control  of 
Persons  &  Property,  p.  6;  Hundley  v.  Louis- 
ville &  N.  R.  Co.  105  Ky.  162,  63  L.RA.  289, 
88  Am.  St.  Rep.  298,  48  S.  \V.  420;  Boyer 
V.  Western  U.  Teleg.  Co.  324  Fed.  246;  At- 
kins V.  W.  A.  Fletcher  Co.  65  N.  J.  Eq.  058, 
55  Atl.  1074;  Missouri  P.  R.  Co.  v.  Rich- 
mond, 73  Tex.  668,  4  L.R.A.  280,  15  Am.  St. 
Rep.  794,  11  S.  W.  556;  Worthin^ton  v. 
Waring,  167  Mass.  421,  20  L.R.A.  342,  34 
Am.  St.  Rep.  294,  32  N.  E.  744;  McDonald 
V.  Illinois  C.  R.  Co.  187  111.  629,  68  X.  E. 
403;  State  ex  rel.  Scheffer  v.  Justus,  85 
Minn.  279,  56  L.R.A.  757,  89  Am.  St.  Rop. 
550,  88  N.  W.  759;  State  ex  rel.  Durnor  v. 
Huogin,  110  Wis.  189,  02  L.R.A.  700,  85  X. 
W.   1046;   Aikens  v.  Wisconsin,  195  U.   S. 


buy  from  those  manufacturers  and  whole- 
salers who  sell  to  consiimnra,  and  unless  such 
manufacturer  or  wholesaler  shall  paiisfy  the 
secretary  that  the  complaint  is  not  well 
founded,  the  secretary  shall  report  the  facts 
to  the  executive  committee,  and  upon  the  ap- 
proval of  his  finding  by  a  majority  of  the 
executive  committee,  the  secretary  shall 
then  notify  the  members  of  this  association 
of  such  sale,  and  they  shall  discontinue  to 
buy  from  such  manufacturer  or  wholesaler 
until  notified  by  the  secretary  that  such 
wholesaler  or  manufacturer  dors  not  sell  to 
consumers  where  there  is  a  retail  dealer  who 
carries  a  stock  commensurate  with  the  de- 
mands of  his  community:  but  this  section 
shall  not  apply  in  cases  where  the  business 
methods  or  financial  condition  of  such  re- 
tailer will  not  justify  a  manufacturer  or 
wholesaler  in  dealing  with  him. 
Under  no  circumstances  shall  the  secre- 
tary enter  into  any  agreement  with  a  nianu- 
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facturer  or  wholesaler  that  any  one  of  the 
association  members  will  deal  with  him, 
nor  shall  he  in  any  case  exact  a  promise 
from  the  wholesaler  or  manufacturer  that 
he  will  not  sell  to  consumers,  nor  shall  any 
result  other  than  that  of  the  meuiliers  re- 
fusing to  buy  from  any  such  manufacturer 
or  wiudesaler  follow  from  the  steps  taken  aa 
hereby  provided  for. 

Sec*.  2.  The  foregoing  provisions  sbill  ap- 
ply in  reported  cases  of  lumber  commission 
merchants,  agents,  and  brokers,  who  sell  to 
consumers,  but  do  not  carry  stock,  and  at 
against  the  manufacturers  who  sell  to  such 
commission  merchants,  agents,  or  brokers. 

Sec.  3.  Each  nionilier,  when  he  joins  this 
association,  and  once  each  year  thereafter, 
and  oftcner,  if  the  secretary  shall  request  it, 
shall  furnish  the  secretary  a  list  of  thoM 
manufacturers  and  wholesalers  and  their 
ajrents  fnun  whom  he  makes  purchases  of 
lumber  and  other  building  material. 
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104,  49  L.  cd.  lA,  25  Sup.  Ct.  Rep.  3;  Cle-  purpose  of  depriving  the  wholesalers  of  the 

land  V.  Anderson  and  Jackson  v.  Stanfield,  state  of  a  large  percentage  of  their  business, 

supra.  unless  they  will  conduct  their  business  in 

The  rights  of  the  individual  are  not  to  be  accordance  with  the  wishes  of  the  retailers, 

denied  nor  seriously  impaired  by  any  merely  and  allow  them  thus  to  dictate  to  whom 

apprehended  or  conjectural  conflict  with  the  sales  of  lumber  shall  be  made, 
public   welfare;     but   only   in    those   cases       Loewe  v.  Lawlor,  208  U.  S.  274,  52  L.  ed. 

where  there  is  a  necessary  effect  which  is  in-  488,  28  Sup.  Ct.  Bcp.  301,  13  A.  &  E.  Ann. 

imical.  Cas.  815;  Gompers  v.  Buck's  Stove  &  Range 

Allgoyor  v.  Louisiana,  105  U.  S.  678,  41  Co.  216  U.  S.  605,  ante,  346,  30  Sup.  Ct. 

L.  ed.  8.32,  17  Sup.  Ct.  Rep.  427;  Lawton  v.  Rep.   400;    Hammond    Packing   Co.   v.   Ar- 

Steelc,  152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  kansas,  212  U.   S.   322,  53   L.  ed.   530,  20 

Ct.   Kcp.   499;    Lochner   v.   New   York   and  Sup.  Ct.  Rep.  370,  15  A.  &  E.  Ann.  Cas.  645; 

Adair  v.  United  States,  supra;  Chicago,  M.  Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  SO, 

&  St.   P.   R.   Co.  v.  Minnesota,   134   U.   S.  53  L.  ed.  417,  29  Sup.  Ct.  Rep.  220;  State 

418,  33  L.  ed.  970,  3  Inters.  Com.  Rep.  209,  ex  rel.  lladley  v.  Standard  Oil  Co.  218  Mo. 

10  Sup.  Ct.  Rep.  402,  702;  Ex  parte  Young,  1,  116  S.  W.  902;  United  States  v.  Standard 

209  U.  S.  123,  52  L.  ed.  714,  13  L.R.A.(N.S.)  Oil  Co.  173  Fed.  177;  Ertz  v.  Produce  Ex- 

932,  28  Sup.  Ct.  Rep.  441,  14  A.  &  E.  Ann.  change,  79  Minn.  140.  48  L.R.A.  90,  79  Am. 

Cas.  764;   State  ex  rel.  SehefTer  v.  Justus;  St.  Rep.  433,  81  N.  W.  737;  Gray  v.  Build- 

Aikens  v.  Wisconsin;  Addyston  Pipe  &  Steel  ing  Trades  Council,  91  Minn.  171,  63  L.R.A. 

Co.  v.  United  States;  and  United  States  ▼.  753,  103  Am.  St.  Rep.  477,  97  N.  W.  063, 

Joint  Traflic  Asso., — supra.  1118,  1  A.  &  E.  Ann.  Cas.  172;  Jackson  v. 

T,,      ^     ^      ,     ,  ,  u    •*♦  ^    ♦!,«  Stanfield,  137  Ind.  592,  23  L.R.A.  588,  36  N. 

Mr.    C.    D.    Joslyn    olso   submitted    the  r«  o^c   o-r  xt  t^   i*    ri  i      ^       a    j 

-        ,  .   ..,-   \  E.  345,  37  N.  E.  14;  Cloland  v.  Anderson,  06 

cause  for  plan.flTs  m  error:  j.^^  5  L.R.A. (X.S.)  130.  02  N.  W.  300, 

An  agrocncMt    o  do  somctlnng  wh.ch  is  ^^         ^^,  ^^        ^     ^^       ^^5  j. 

not   mimical   to  the  public   is  not   invalid  -,.,,^    .,  *  ,.    ...  ,,,    '      ,c  t  i>  * 
,     V.              Ai      1     •  1  A         u       J    1       J  1092;  More  v.  Bennett,  140  111.  09,  15  L.R.A. 
merely  because  the  legislature  has  declared  ^ci   oo  a       o*   r»       m/?  on  xr  r:*  ooo    t 
..*',.                  "            xu     1     •  I  4  361,  33  Am.  St.  Rep.  216,  29  N.  E.  888;  Love- 
it  so,  and  in  no  event  can  the  legislature  .     *      xr-  i   i     oo\r-  i     i-    10  t  t»  a    ^r^n 

«»  joy  V.  Michels,  88  Mich,  lo,  13  L.R.A.  770, 


by  Buch    doclaratmn    prcc  ude    the    courts   ^j^  ^  ^^    p^^^,^  Lubricating  Oil  Co.  v! 
from  .nquirn.?  n,to    he  matter  Standard  Oil  Co.  100  N.  Y.  609:  12  N.  E. 

Jo^V""  '■•  ^r':^'  ^^!oY-  ^  hV'  ^  ^*^-    825;  Dclz  v.  Winfroc.  80  Te.^.  4u0,  20  Am. 


J,    '     .                   '                      •            *  o  inters,  uom.  itep. 

,P:              .        ,  X,         ,-                        »    .  V.  Jacobs's  Wiannacy  Co.  115  Ga.  429,  67 

Ihc  cNcrcse  of  the  po  ice  power  must  al-  ^.r.a.  547,  90  Am.  St.  Rep.  120,  41  S.  E. 

ways  have  due  regard  to  freedom  of  con-  5.3    jj^j,      ^   j^^^j^^  Plumbers'  Asso.  103 

tract  as  wo  I  as  of  personal  l.Wty.  ^.^^^    „g    43  L.R.A.  501,  62  S.  W.  853;  1 

TT^c"*ri    i^  T*  \''1"'^  L'"^''  ^Af-x,"  Eddy.  Combinations.   §  500,  p.  470,  note; 

XL  S.  505.  43  L.  ed.  2o9,  19  Sup.  Ct.  Rep.  ^nd^son  v.  .Ictt.  89  Ky.  375,  0  L.K.A.  390. 

12  S.  W.  670. 

The  plaintiffs    in    error,    in    making  the  "a*  «^ *«.«/>«* i«,«  «ii  ^.,.4..»»4.  ;«  «.»o*..«:..4^ 

'    .         ,              . ,    \.  At  common  law,  all  contracts  m  restraint 

agreem,.nt  under  cons.dcration,   were  exer-  ^^  ^^^j„  ^^^^  .„      ,    ^  ^^^  ^j^^,,^^  ^^^.^  ^„ 

cismg  a  right  of  contract  pmrantcc.!  by  the  „,„t,„^tg  {„  restraint  of  trade  are  illegal: 

14th  Amendment  to  the  Federal  Constitu-  .    .  ..^  „^,„.*«    ;«  «««.,*^„;„«  4U«„*  „*«f7.*»- 

,  .  ,           ...,.,..            .    ,.  but  tlie  courts,  m  construing  tliese  statutes 

tion,  winch  no  state   by  legislation  or  judi-  ^^  „,      ^.^  ^^  ^^^„,„„  ^        ^^.j„  j,.t„,„i„, 

c.al  decision,  can  take  away.  ^.,,^t  contracts   arc  reasonable,   what  con- 

T  ^T^'l^l  ^•..^''IW  ^  .ll^^'r    ^  «-  ,  t'oct*  "--c  unreasonable,  what  contracts  are 

L.R.A^(X.R.)  162,84N.E  457:L  D.\V.ll-  i„i„,j^„,  ^^       ^^^^^  ^.^.f^^^  „,  „„t  i,,!,,,,^,,, 

cutt  &  Sons  Co.  V.  Dr.8«,ll,  200  Mn^s-  1  <••  to  public  welfare,  what  contracts  were  made 

23  L.R.A.(N.S.)   1236,  86  N.  E.  897;  Ileim  ^^j^";,   ^^^^   ^^^^^„^  „f   r.-slrainiiig  trade,  and 

V.  ^«w  York  Stock  E.xc.ianRe.  04  Misc.  529,  ^.,,^j  contracts  have  a  tcn.leney  to  restrain 

118  NY.  Supp.  S91;  Doremus  v.  llennessy,  t,,,^^.  „„,,  y,^^  contracts  that  arc  found 

176^111.  015,  43  L.R.A.  797,  08  Am.  St.  Rep.  „„rcasoiiably  to  restrain  trade,  those  ciitercil 

203,  52  N.  E.  924,  64  N.  E.  624;  Aikens  v.  i„t„  ^^^^  the  intent  of  restraining  trade  to 

Wisconsin,  196  U.  S.  194,  49  L.  ed.  154    25  ^^  unreasonable  extent,  and  those  having  a 

Sup.  Ct.  Rep  3;  tx  parte  YounR.  209  IT.  S  tcndencv  to  restrain  trade  to  an  unrcawm- 

123,  52  L.  ed.  714    13  L.R.A.(N.S.)  932.  28  „,,,^  ^^jent.  will  he  declared  illegal. 

Sup.  Ct.  Rep.  441,  14  A.  &  h.  Ann.  Cas.  ,IH.  24  Am.  &.  Ei.g.  Kne.  Law,  2d  ed.  p.  842; 

Mr.  .T.  n.  Stirllnir  submitted  the  cause  2  Kddy,  Combinations,  719. 

for  defendant  in  error:  I'nquestionably,  the  contract  was  entered 

It  is  a  violation  of  law  to  combine  for  the  into  fur  the  purpose  of  hindering  conipcti- 
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tion,  and  even  if  not  in  restraint  of  trade, 
certainly  the  courts  will  not  hold  a  con- 
tract legal,  reasonable,  and  uninimical  to 
the  public  welfare,  entered  into  in  an  effort 
to,  and  with  intent  to,  hinder  competition. 
The  contract  itself  will  be  looked  to,  and 
all  the  surrounding  circumstances,  to  deter- 
mine the  purposes  of  its  execution. 

2  Eddy,  Combinations,  §  719. 

The  supreme  court  of  Missouri,  in  con- 
struing a  statute  of  that  state,  similar  to 
ours,  sustained  the  constitutionality  of  the 
statute,  although  the  statute  did  not  pro- 
vide that  those  combinations  only  should 
be  illegal  which  were  unreasonable  and  in- 
imical to  public  welfare.  The  court  held 
further  that  the  statute  did  not  take  away 
the  constitutional  right  of  the  individual  to 
enter  freely  into  contracts  for  legitimate 
business  purposes,  but  did  make  illegal  con- 
tracts intended  to  destroy  competition. 

State  ex  rel.  Crow  v.  Armour  Packing  Co. 
173  Mo.  302,  61  L.R.A.  464,  96  Am.  St.  Rep. 
515,  73  S.  W.  645.  See  also  United  States  v. 
Addyston  Pipe  &  Steel  Co.  46  LR.A.  122,  20 
C.  C.  A.  141,  54  U.  S.  App.  723,  85  Fed.  271 ; 
Bailey  v.  Master  Plumbers'  Asso.  supra;  20 
Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  850;  Smiley 
▼.  Kansas,  106  U.  S.  447,  49  L.  ed.  546,  25 
Sup.  Ct.  Rep.  280;  National  Cotton  Oil  Co. 
▼.  Texas,  107  U.  S.  115,  40  L.  ed.  689,  25 
Sup.  Ct.  Rep.  370;  Waters-Pierce  Oil  Co.  v. 
Texas  and  Hammond  Packing  Co.  v.  Arkan- 
sas, supra;  United  States  v.  Joint  Traffic 
Asso.  171  U.  S.  505,  43  L.  ed.  250,  10  Sup. 
Ct.  Rep.  25;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  107,  48  L.  ed.  670, 
£4  Sup.  Ct.  Rep.  436. 

The  grant  of  power  to  the  United  States 
to  regulate  interstate  and  intcnintionni  com- 
merce comes  from  the  states  tliemsolvos:  and 
certainly  they  would  not  grant  to  tlic  rniUd 
States  a  power  over  interstate  or  interna- 
tional commerce  greater  than  the  power  re- 
served for  themselves  over  intraHtate  trade. 

Northern  Securities  Co.  v.  United  States, 
103  U.  S.  331-336,  48  L.  ed.  607-700,  24 
Sup.  Ct.  Rep.  436. 

Mr.  Justice  liurton,  after  making  the 
above  statement,  delivered  the  opinion  of 
the  court: 

The  agreement  and  combination  which  of- 
fends against  the  Mississippi  antitrust 
statute  is  one  between  a  large  majority  of 
the  independent  and  competitive  merchnnt?* 
engaged  in  the  retail  lumber  trade  in  the 
territory  covered  by  their  articles  of  asso- 
ciation, whereby  they  have  obligated  them- 
selves not  to  deal  with  any  manufacturer 
or  wholesale  dealer  in  lumber,  eash,  or 
doors,  etc.,  who  sells  to  consumers  in  local- 
ities in  which  they  conduct  their  business 
and  keep  a  sufficient  stock  to  meet  demands, 
•SO 


and  to  inform  each  other  ^f  any  sale  made 
by  manufacturers  or  wholesalers  who  sell  to 
consumers. 

That  such  an  agreement  and  combination 
was,  within  the  meaning  of  the  Mississippi 
statute,  a  conspiracy  "in  restraint  of  trade,*'" 
"intended  to  hinder  competition  in  the  pro- 
duction, 'importation,  manufacture,  [440 
transportation,  sale,  or  purchase  of  a  com- 
modity," is  the  express  decision  of  the  su» 
preme  court  of  Mississippi^  That  tlie  ob- 
ject and  purpose  of  the  compact  was  to  sup- 
press competition  between  ti>e  filaintiflTs  in^ 
error  and  another  class  of  dealers  in  or  pro- 
ducers of  the  same  commodity  and  the  con- 
sumer is  avowed  in  the  ''Declaration  of  Pur- 
pose," set  out  heretofore,  in  which  it  ia- 
stated  that  the  members  of  the  as-MK-iation, 
as  retailers,  "cannot  meet  competition  fronx 
those  from  whom  thry  buy."  Tiii«i  c-onces- 
sion  means,  if  it  means  anything,  tliat  those 
against  whom  the  plaintiffs  in  error  are 
acting  in  concert  will  undersell  them  in  the 
conii>ctition  for  the  trade  of  the  consuming 
public,  and  must  therefore  l>e  stopped  by 
concerted  refusal  to  deal  with  them  if  they 
should  persist  in  such  competition.  This 
constitutes,  under  the  interpretation  of  the 
Mississippi  statute  by  the  Missis^itipi  court, 
a  "restraint  of  trade,"  and  a  hindrance  to- 
competitors  in  the  sale  of  a  commodity.  Ac- 
cepting, as  we  must,  this  interpretation  and 
application  of  a  state  statute  by  the  high- 
est court  of  the  state,  there  is  no  question 
for  our  consideration  other  than  tlio  in- 
5«istence  that  the  statute  is  in  conHict  with 
the  14th  Amendment  to  the  Con-titntimi  of 
the  United  States.  The  contention  i**  that 
this  statute  abridges  unieasonaMy  the  free- 
dom of  contract,  which  is  as  much  within 
the  protection  of  that  Amendment  as  is 
liberty  of  person. 

That  any  one  of  the  persons  eniraged  in 
the  retail  lumber  business  might  hiw*'  made 
a  fixed  rule  of  conduct  not  to  l»uv  hi*.  •'t"»ck 
from  a  producer  or  wliolesaler  who  **hould 
sell  to  consumers  in  eompt^tition  with  him- 
self is  ]>lain.  Xo  law  which  woiiM  infringe 
his  freedom  of  contract  in  that  particular 
would  stand.  Hut  when  the  plaintitTs  in 
error  combine  and  agree  that  no  one  of 
them  will  trade  with  any  producer  or  whole- 
saler who  shall  sell  to  a  consumer  within 
the  trade  range  of  any  of  them,  quite  an- 
other case  is  presented.  An  act  harmless 
when  done  by  one  may  become  a  publie 
wron*;  when  done  bv  manv.  acting  in  con- 
cert,  for  it  then  *  takes  on  the  form  of  [441 
a  conspiracy,  and  may  bo  prohibited  or  pun- 
ished, if  the  result  be  hurtful  to  the  public, 
or  to  the  individual  against  whom  the  con- 
certed action  is  directed.  Callan  v.  Wilson,. 
127  U.  S.  556,  656,  32  L.  ed.  228,  8  Sup.  Ct 
Rep.  1301. 
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But  the  plaintiffs  in  error  say  that  the  I  of  contract  which  cannot  be  destroyed  by 

action    which    they    have    taken    is    purely  le^^^islutive  enactment.    In  pursuance  of  that 

defensive,   and   that   they   cannot  maintain  freedom,  parties  may  seek  to  further  their 

themselves  as  independent  dealers,  supply*  business   interests,   and  it  may  not  be   al- 

ing  the  consumer,  if  the  producers  or  whole-  ways  easy  to  draw  the  line  between  those 

salers  from  whom  they  buy  may  not  be  pre-  contracts  which  are  beyond  the  reach  of  the 

vented  from   competing  with   them  for  the  police  power,  and  those  which  are  sulijcct  to 

direct  trade  of  the  consu^zur.  prohibition  or  restraint.     But  a  secret  ar- 

For  the  purpose  of  suppressing  this  com-  rangement,   by   vvhicli,    under   penalties,   an 

petition,    they    have   not   stopped    with    an  apparently  existing  competition  among  all 

individual  obligation  to  refrain  from  deal-  the  dealers  in  a  community  in  one  of  the 

ing  with  one  who  sells  within  his  own  circle,  necessaries  of  life  is  substantially  destroyed, 

and  thereby  deprives  him  of  a  possible  cus-  without  any  merging  of  interests  through 

tomer,  but  have  agreed  not  to  deal  with  any-  partnership    or    incori)oration,    is    one    to 

one  who  makes  sales  to  consumers,  which  ^iji^h  the  police  power  extends.    That  is  as 

sales  might  have  been  made  by  any  one  of  ^^^  ^,  ^^  ^^^^  ^^       j„  susUining  the  judg- 

the   seventy-seven   independent  members  of  ^^„^  .„  ^^.^  ^^^  „ 

the   association.     Thus  they  have  stripped  ^^  ^^^^^^^  ourselves  to  so  much  of  the 

themselves   of   all   freedom   of   contract   in  .          .,,                      xjj        ij* 

order  to  compel   those  against  whom  they  act  assailed  as  was  construed  and  applied  m 

have  combined  to  elect  between  their  com-  ^^"^  P^^«^"*  ^^^t*.  V  ^^,^^!  "^^'^"^^  *^"«'  * 
bined  trade  and  that  of  consumers.  That  ^*«®  '"  ^'^"^^  *^"»  legislation  is  sought  to 
such  an  agreement  is  one  in  restraint  of  ^e  applied  where  any  interference  with  free- 
trade  is  undeniable,  whatever  the  motive  or  ^^^  «'  contract  would  be  beyond  legisla- 
necessity  which  has  induced  the  compact,  tive  restraint,  it  will  be  time  enough  for 
Whether  it  would  be  an  illegal  restraint  at  interference  by  the  courts, 
common  law  is  not  now  for  our  determina-  As  observed  in  Smiley  v.  Kansas,  where 
tion.  It  is  an  illegal  combination  and  con-  the  breadth  of  the  act  was  criticized,  "Un- 
spiracy  under  the  Mississippi  statute.  That  less  appellant  can  show  that  he  himself  has 
is  enough  if  the  statute  does  not  infringe  been  wrongfully  included  in  the  terms  of 
the  14th  Amendment.  the  law,  he  can  have  no  just  ground  of  com- 

The  argument  that  the  situation  is  one  plaint."  The  same  principle  has  been  often 
which  justified  the  defensive  measures  taken  announced  by  this  court  in  many  cases,  the 
by  the  plaintiffs  in  error  is  one  which  we  ^^^^  instance  being  in  Citizens'  Nat.  [44S 
need  neither  refute  nor  concede.  Neither  p^^  ^  Kentuckv,  a^i  opinion  handed  down 
are  we  required  to  consider  any  mere  ques-  ^.^^  ^^.^  ^217  U.  S.  443,  post  832,  30  Sup. 
tion  of  the  expediency  of  such  a  law.  It  is  p  ^  eoo  -i  »  r  »  r 
a  regulation  of  commerce  purely  intra-  \„,  ^^'  '}  ,^.  .^  ■.  .  ^i. 
state,-a  subject  as  entirely  under  the  con-  ^he  excessive  penalties  provided  by  the 
trol  of  the  state  as  is  the  delegated  control  Mississippi  statutes  have  been  urged  as 
over  interstate  commerce  exercised  by  the  making  the  act  unconstitutional  under  Ex 
United  States.  The  power  exercised  is  the  Parte  Young,  209  U.  S.  123,  52  L.  ed.  714, 
police  power  reserved  to  the  states.  Thelimi-  ^3  L.R.A.(N.S.)  932,  28  Sup.  Ct  Rep.  441. 
442]tation  upon  its  exercise,  contained  •in  >^«  penalties  were  demanded  in  the  present 
the  Federal  Constitution,  is  found  in  the  ^ase.  the  state  contenting  itself  with  a  bill 
14th  Amendment,  whereby  no  state  may  »«  <>nu>ty  to  dissolve  the  association.  The 
pass  any  law  by  which  a  citizen  is  deprived  penalty  provisions  are  plainly  separable 
of  life,  liberty,  or  property  without  due  from  t^»e  section  under  which  such  a  com- 
process  of  law.  A  like  limitation  upon  the  bination  is  declared  illegal.  The  penalty 
legislative  power  will  ')e  found  in  the  Con-  section  not  being  invoked,  we  are  not  called 
stitution  of  eae^  state.  That  legislation  upon  to  give  any  opinion  in  respect  to  it. 
might  be  so  arbitrary  or  so  irrational  in  de-  United  States  ex  rel.  Atty.  Gen.  v.  Dela- 
priving  a  citizen  of  freedom  of  contract  as  ware  &  H.  Co.  213  U.  S.  300,  417,  63  L.  ed. 
to  come  under  the  condemnation  of  the  830,  852,  29  Sup.  Ct.  Rep.  527;  Southwest- 
Amendment  may  be  conceded.  em  Oil  Co.  v.  Texas,  handed  down  April 

In  dealing  with  certain  Kansas  legisla-  4.     [217  U.  S.  114,  ante,  088,  30  Sup.  Ct. 

tion  in  regulation  of  state  commerce,  which  Rep»  490.] 

was  claimed  to  be  so  extreme  as  to  be  an  It  is  enough  to  say  that  the  act,  as  con- 
unwarranted  infringement  of  liberty  of  con-  strued  and  applied  to  the  facts  of  this  case 
tract,  this  court,  in  Smiley  ▼.  Kansas,  190  by  the  Supreme  Court  of  Mississippi,  exhib- 
U.  S.  447,  457,  49  L.  ed.  640,  661,  26  Sup.  its  no  such  restraint  upon  liberty  of  con- 
Ct.  Rep.  289,  291,  said:  tract  as  to  violate  the  Federal  Constitution. 

"Undoubtedly  there  is  a  certain  freedom  Xho  deciee  must  therefore  be  affirined. 

64  li.  ed.  881 
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CITIZENS  NATIONAL  BANK  et  al.,  Plflfa. 

in   Err., 

V. 

CO^fMOXWEALTlI  OF  KENTUCKY,  FOR 
THE  I  SE  AND  BENEFIT  OF  BOYLE 
COUNTY,  et  al. 

(See  S.  C.  Reporter's  ed.  443-455.) 

Taxen  —  national  banks  —  discrimina- 
tion—due  process  of  law— omitted 
property. 

1.  The  retroactive  features  of  Ky.  act  of 
March  21,  ]900,  makin^i^  it  the  duty  of  cer- 
tain onicors  of  each  national  bank  to  list  its 
shares  of  stock  for  taxation,  and  requiring 
the  bank  to  pay  the  tax  and  a  penalty  for 
delinquency,  subject  to  a  deduction  on  ac- 
count of  taxes  paid  by  the  bank  under  other 
legislation,  do  not,  so  far  as  the  shares  of 
resident  shareholders  arc  concerned,  operate 
to  discriminate  against  tho  bank,  contrary 
to  U.  S.  Rev.  Stat.  §  5219,  U.  S.  Comp. 
Stat.  1001,  p.  3502.  nor  to.  deny  due  process 
of  law,  although  the  shareholders  and  the 
number  of  shares  may  not  be  the  same  as 
when  the  liability  to  taxation  arose,  where 
such  statute  is  construed  by  the  state  courts 
as  not  imposing  any  new  liability  either 
upon  domestic  shareholders  or  the  bank,  but 
as  simply  providing  another  method  for  the 
assessment  of  shares  which  have  escaped 
assessment  because  not  listed  for  taxation. 
IFor  otlier  casos.  see  TnxcR.  72-125,  582-580; 

rniistitiitional  Law,  731,  742,  in  Digest  Sup. 
Ct.  11H)8.] 

Statutes  —  who  may  challenirc  validity. 

2.  Only  nonresident  shareholders  in  a  na- 
tional bank  can  complain  of  the  supposed  in- 
validity, as  to  them,  of  the  retroactive  fea- 
tures of  Ky.  act  of  March  21,  1900,  making 
it  the  duty  of  certain  ofTicers  of  the  bank 
to  list  its  shares  of  stock  for  taxation,  and 
requiring  the  bank  to  pay  the  tax,  and  a 
penalty  for  delinquency. 

[For  other  cnses.  see  Stntntcs,  53-60,  in  Di- 
gest Sup.  Ct.  1008.] 

Constitutional  law  —  impalrinjr  con- 
tract obligation — reserved  power  to 
repeal  or  amend. 

3.  An  irn'vocahlo  contract  was  not  creat- 
ed botuMM'n  the  state  and  a  national  bank  ac- 
cept in;;  the  provisions  of  Ky.  Acts  ISSS-SO, 
p.  144.  known  as  the  Hewitt  act.  tixini;  tiie 
rate  of  taxation,  since  that  act  oxprcssly 
proxided  tluit  it  should  be  subject  to  a  gen- 


eral law  reserving  the  right  to  repeal,  alter, 

or  amend  all  grants  to  corporations. 

[For  other  cases,  see  Constitutional  Law,  1177- 
1197.  in  Vigoat  Sup.  Ct.  lOUS.J 

[No.  135.] 

Argued  March  10,   1010.     Decided  May  2, 

1910. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  Kentucky  to  review  a  jad^ 
ment  which  aflirmed,  on  a  second  appeal,  a 
judgment  of  the  Boyle  Circuit  Court  of  that 
state,  assessing  for  taxation  the  shares  of 
stock  of  a  national  bank.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Robert  Taylor  Quisenberry  ar- 
gued the  cause  and  filed  a  brief  for  plain- 
tiffs  in  error: 

The  words  of  a  statute  ought  not  to  have 
retrospective  operation  unless  they  are  so 
clear,  strong,  and  impressive  that  no  other 
meaning  can  be  annexed  to  them,  or  unless 
the  intention  of  the  legislature  cannot  bo 
otherwise  satisfieil. 

Watts  v.  Com.  78  Ky.  331 ;  Lawrence  v. 
Louisville,  96  Ky.  508,'  27  L.R.A.  500,  49 
Am.  St.  Kep.  300,*  20  S.  W.  450;  Ohio  Valley 
Teleph.  Co.  v.  I^)ui.sville,  123  Ky.  10:{,  04 
S.  W.  17;  United  States  v.  American  Sugar 
Ref.  Co.  202  U.  S.  577,  50  I-u  ed.  1152,  20 
Sup.  Ct.  Rep.  717;  United  States  v.  Burr, 
150  U.  S.  78,  40  L.  ed.  82,  16  Sup.  Ct.  Rep. 
1002. 

To  tax  national  bank  shares  according  to 
"general  law,"  as  defined  by  the  court  of 
ap])eals  of  Kentucky  in  Owen  County  Ct.  v. 
Farmers'  Nat.  IJank,  22  Ky.  L.  Rep.  910,  .59 
S.  W.  7 ;  Scobee  v.  Bean,  f09  Ky.  520,  59  S. 
W.  800,  would  result  in  taxing  only  tlio.se 
shares  which  were  owned  by  the  residents 
and  citizens  of  Kentucky,  and  omitting  all 
shares  of  stock  of  the  Citizens  National 
Bank  which  were  owned  by  nonresidents  of 
the  state. 

Lexington  v.  Fishbaek,  100  Ky.  770,  00  R. 
W.  727;  Frankfort  v.  Fidelity  Trust  &  S. 
V.  Co.  Ill  Kv.  067,  64  S.  w/470. 

The  riglit  given  to  a  state  to  tax  shares  of 


Note.  —  On  state  taxation  of  national 
banks— s<»e  n«»tes  to  ]MeITenry  v.  Dawner. 
45  L.1I..N.  737;  Providence  Bank  v.  Bill- 
in£rs.  7  L.  ed.  U.  S.  930:  and  Citizens'  Nat. 
Bank  v.  Burton,  10  L.R.A.  (N.S.)   047. 

As  to  what  constitutes  due  process  of 
law  sfo  notes  to  People  v.  O'Brien,  2 
I..R.A.  *25.');  Kuntz  v.  Sumption,  2  I-.U.A. 
CVj;  Re  (lannon,  5  L.R.A.  3.")0;  Ulnian  v. 
Baltimore,  11  L.R.A.  224:  Oilman  v.  Tuck- 
er. 13  L.R.A.  304:  Pearson  v.  Yewtlall,  24 
L.  ed.  U.  S.  430;  and  Wilson  v.  North 
Candinu,   I-   L.  ed.  l'.  S.  S(i5. 

On  due  process  of  law  in  revenue  pro- 
832 


ceodings — see   note   to   Read    v.    l)inge»»»,   8 
C.  C.  A.  3!»S. 

On  inij  airing  obligation  of  contract  for 
exen-ption  from  taxation — see  note  to  Wi- 
coniieti  (tiunty  v.  Bancroft,  70  ('.  C.  A.  204. 

As  to  reserved  power  to  alter,  amend,  or 
repeal  corporate  charters — -e<»  n<»tes  to 
(in'iMiwood  V.  Union  Freight  IL  Co.  20  L. 
ed.  U.  S.  001.  and  Omaha  Water  Co.  v. 
Omaha.  77  (  .  C.  A.  281. 

On  e«>rfM>rate  taxation  as  afTected  by  tho 
contract  clause  in  the^  Federal  Constitu- 
tion— see  note  to  Adams  v.  Yazoo  &  "SL 
Valley  R.  Co.  GO  L.R.A.  33. 

217  U.  S. 
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stock  in  national  banks  cannot  be  dclegntcd 
U>  counties,  cities,  towns,  and  taxiii);  dis- 
tricts,  except  in  tlie  case  of  Bliarca  owii«d 
by  1 1  on  red  id  on  ts  of  tlie  atate,  wliich  inuat  lie 
taxed  by  tbe  city  or  town  wiierein  tiie  kink 

As  this  proceeding  ts  instituted  against 
tlic  Citizens  National  Unnk,  M,  J.  I'orris. 
president,  nnd  J.  A.  Qnisenbcrry,  cnsliier, 
for  the  purpose  of  enforcing  tbe  net 
of  Marcb  2t,  1000,  by  coin|ieiling  tlicm 
to  comply  witli  ita  terms  and  pmvislons, 
it  tiierefore  bceomes  their  duty  tn  raise 
and  urge  every  ground  upon  wliicb  said 
act  is  conceived  to  be  repiignant  to  the 
Constitution  and  laws  of  the  VInited  Stati's. 
'Hie  aforesnid  defenses  are  not  confined  sole- 
ly to  sharelioldcrs. 

Hills  V.  National  Albany  Excb.  Bank,  IflR 
I',  a.  319,  20  L.  ed.  11)52;  Boycr  v.  Boyer, 
113  U.  S.  089,  28  L.  ed.  10811,  5  Snp.  Ct. 
Itop.  TOG :  (.'uniniin)^  v.  Merchants'  Nat. 
Bank,  101  U.  S.  153,  25  L.  ed.  003;  Felton 
V.  Commercial  Nat.  Bank,  101  U.  S.  143, 
■>a  I.,  ed.  001. 

The  act  of  Marcb  21,  1000,  permits  an 
illc^'nl  discrimination  against  shares  of 
stock  in  national  banks  and  in  favor  of 
moneyed  capital  in  the  hnnda  of  individual 
citixrits    of    tbe    state    by    requiring    these 


mi  c 


while 


no  tax  whatever  is  placed  upon  shares  of 
Btnek  in  state  banks. 

('ili7.ens'  Nnt.  Bank  v.  Burton,  121  Ky. 
8;ii,  10  L.R.A.(N.S.)   Oil,  00  S.  W.  043. 

We  must  inquire  wlietlier  the  law  really 
impoflca  a  tax  upon  the  shares  of  stock  as 
tbe  property  of  their  owners,  or  merely 
adopts  the  value  of  those  ahurea  as  the 
measure  of  valuation  of  the  property  of  the 
corpuralinn,  and  by  that  atandard  taxes 
til  at   projierty   itscir. 

Home  Sav.  Bank  v.  Des  Moines,  206  U. 
S.  610,  51  L.  ed.  300,  27  Sup.  Ct.  Rep.  571. 

The  act  of  Mnrdi  21,  1000,  while  nomi- 
nally taxing  tbe  shares  of  slock  of  national 
banks,  in  reality  impoaea  a  tax  upon  the 
assets  of  the  bank,  ond  not  upon  snid  shares. 

Home  Sav.  Bank  v.  Des  Moines,  205  U. 
S.  603,  51  L.  ed.  0O1,  27  Sup.  Ct.  Rep.  671 ; 
Com.  V.  Citizens'  Nat.  Bonk,  117  Ky.  04Q, 
80  S.  \V.  15H;  Van  Allen  v.  Asseaaora 
(Churchill  V.  Utica)  3  Wall.  581.  18  T>.  ed. 
233;  Ilager  v.  Citizens'  Nat.  Bank,  127  Ky. 
102,  105  S.  W.  403-,  Firat  Nat.  Bank  t. 
Kentucky,  0  Woll.  353,  10  T-.  ed.  701 ;  Lton- 
bcrger  v.  Rouse,  0  Wall.  408,  10  U  ed.  721; 
First  Nat.  Bank  v.  Chehalis  County,  100 
U.  S.  4tO,  41  L.  ed.  1000,  17  Sup.  Ct.  Rep. 
020;  Merchants'  &  M.  Nat.  Bank  v.  Peunsyi- 
vania,  107  U.  S.  401,  42  I...  ed.  230,  17  Sup. 
a.  Hep.  82!P;  New  Orleans  v.  Houston,  110 
U.  S.  278.  30  L.  cd.  415,  7  Sup.  Ct.  Rep. 
108;  Cleveland  Trust  Co.  v.  Lander,  184  U. 
A4  L.  ed. 


S.  Ill,  40  L.  ed.  45C,  22  Sup.  Ct.  Rop.  304; 
Covington  t.  Firat  Nat.  Bank,  11)8  U.  8. 
100,  40  L.  ed.  0G3,  25  Sup.  Ct.  Itep.  50-2. 

Tbe  bank  faithfully  followed  tlx^  law  dur- 
ing the  years  1804,  1805,  and  18IIU,  na  de- 
clared by  tlic  court  of  np|K'als  of  Kentucky, 
and  paid  taxes  for  all  of  those  years,  as  di- 
rected by  the  court,  and  no  uimc  shcjuld  b« 
reijuired  of  it,  certainly,  for  thosi:  years. 

Franklin  County  Ct.  v.  Louisville  &  N.  R. 
Co.  84  Ky.  60;  Louisiana  v.  Pilsbury,  105 
I'.  S.  205,  20  L.  ed.  1000. 

^fr.  John  W.  Ycrkca  arfcued  the  cause 
and   filed   a  brief  {or  defendants   in  error; 

Tbe  construction  of  a  state  statute  by  ths 
highest  court  of  tbe  state  will  lie  folloucd 
by  this  court  if  no  Federal  question  be  in- 

Caas  County  v.  Johnalon,  9.1  U.  S.  304. 
24  L.  ed.  410;  Louisville  &  N.  R.  Co.  r. 
Kentucky,  183  U.  S.  503,  40  L.  c<l.  208,  23 
Sup.  Ct.  Rep.  05;  Elmwood  Twp.  v.  Marcy, 
02  U.  S.  280,  23  L.  ed.  710. 

Tlie  liank  can,  under  the  Federal  statutes, 
be  made  liable  for  the  tax  of  ita  local  aliar«> 
bo  Id  era. 

Albany  Coimly  v.  Stanley,  105  U.  S.  305, 
20  L.  cd.  1044;  Austin  v.  Boston,  7  Wall. 
604,  10  I^  ed.  224;  Lionberger  v.  Rouse,  0 
Wall.  408,  477,  10  L.  ed.  721,  7:>5;  Van 
Slyke  V.  Wisconsin,  J64  U.  S.  581.  and  20 
U  cd.  240,  14  Sup.  Ct,  Rep.  IHW;  First 
Nat.  Bank  v.  Cbebalia  County,  100  U.  B. 
440,  41  L.  e<l.  1000,  17  Snp.  Ct.  Itep.  l!2lt. 

ff  the  Kentucky  statutes  provide  a  b'^inl 
method  for  collecting  the  tax  and  pennltics 
due  by  the  local  shareholders  in  national 
banks  where  tlic  pro|«rty  has  not  been  list- 
ed for  taxation,  as  required  by  state  law, 
this  court  has  indicated  clearly  a  method 
that  can  be  adopted  to  collect  taxes  due  by 
nonresident  sbarebolders. 

First  Xnt.  Bunk  v.  Kentucky,  0  Wall. 
363,  10  L.  ed.  701. 

The  bank  is  not  exempt  from  payment  o( 
the  taxes  claimed  herein  by  reason  of  its 
acceptance  ot  the  provisions  contained  in 
what  is  commonly  called  the  Hewitt  act. 

Citiiens'  Sav.  Bank  v.  Owensboro,  173  U. 
B.  630.  041,  43  L.  ed.  840,  842,  10  Sup.  CL 
Rep.  630,  671. 

Mr.  Justice  LarCon  delivered  the  opinion 
ot  the  court: 

This  was  %  proceeding  under  the  law  of 
Kentucky  to  back-assess  tbe  shares  of  stock 
in  the  Citizens  National  Bank  as  property 
omitted  from  the  tax  list.  After  much 
petitioning,  pleading,  and  demurring,  and 
two  appeals  to  the  court  of  appeals  of  tlw 
state  of  Kentucky,  1,473  shares  were  ••• 
sessed  for  the  taxes  of  1800,  1807,  and  1808, 
and  OOO  share*  tor  the  taxes  ot  189B,  with 
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a  penalty  of  20  per  cent  added  to  the  tax 
each  year.  The  proceeding  under  which 
this  result  has  been  reached  was  started  in 
the  county  court  of  Boyle  county,  Kentucky, 
in  March,  100],  by  a  petition  filed  by  the 
sheriff  of  the  county  for  the  purpose  of 
causing  the  shares  of  the  bank  to  be  as- 
sessed as  property  omitted  by  the  assessor. 
The  authority  under  which  the  petition  was 
filed  is  found  in  §  4241,  Kentucky  Statutes, 
and  the  Kentucky  act  of  March  21,  1000. 
As  the  validity  of  this  later  act  is  chal- 
lenged, we  set  it  out  in  the  margin.f 
448]  *In  the  case  of  the  Owensboro  Nat. 
Bank  v.  Owensboro,  173  U.  S.  664,  43  L. 
ed.  850,  10  Sup.  Ct.  Rep.  537,  this  court 
held  invalid  certain  legislation  of  the  state 
of  Kentucky,  providing  for  the  taxation 
of  national  banks,  as  laying  a  tax,  not 
upon  shares,  which  was  permissible,  but  up- 
on the  property  and  franchises  of  such 
449]  banks,  which  was  'inadmissible  un- 
der the  restrictions  of  §  5219,  Hew 
Stat.  (U.  S.  CJomp.  Stat.  1901,  p.  3502). 
In  consequence  of  this  decision,  this 
act  of  March  21,  1900,  was  passed,  as 
shown  both  by  its  subject-matter  and  the 
recital  in  the  preamble.  The  act  is  both 
prospective  and  retrospective.  Of  its  pro- 
spective features,  we  need  say  nothing.  The 


tWhereas  the  Supreme  Court  of  the  Unit- 
ed States  has  lately  decided  that  article 
three(3),  chapter  10*3,  of  the  Acts  of  1891- 
1892-1893,  is  void  and  of  no  effect  in  so 
far  as  the  same  provides  for  taxation  of  the 
franchise  of  national  banks,  in  consequence 
of  which  decision  there  is  not  now  and  has 
not  been,  since  the  adoption  of  said  article  in 
1892,  any  adequate  mode  of  taxing  national 
banks,  while  state  banks  are  now,  and  have 
oeen,  ever  since  1892,  taxable  for  all  pur- 
poses, state  and  local,  therefore 

Be  it  enacted  by  the  general  assembly  of 
the  commonwealth  of  Kentucky: 

Sec.  1.  That  the  shares  of  stock  in  each 
national  bank  of  this  state  shall  be  sub- 
ject to  taxation  for  all  state  purposes,  and 
shall  be  subject  to  taxation  for  the  pur- 
poses of  each  county,  city,  town,  and  taxing 
district  in  which  the  bank  is  located. 

Sec.  2.  For  the  purposes  of  the  taxation 
provided  for  by  the  next  preceding  section, 
it  shall  be  the  duty  of  the  president  and  the 
cashier  of  the  bank  to  list  the  said  shares 
of  stock  with  the  assessing  officers  author- 
ized to  assess  real  estate  for  taxation,  and 
the  bank  shall  be  and  remain  liable  to  the 
state,  county,  city,  town,  and  district  for 
the  taxes  upon  said  shares  of  stock. 

Sec  3.  When  any  of  said  shares  of  stock 
have  not  been  listed  for  taxation  for  any 
of  said  purposes,  under  levy  or  levies  of  any 
year  since  the  adoption  of  the  revenue  law 
of  1892,  it  shall  be  the  duty  of  the  president 
and  the  cashier  to  list  the  same  for  taxation 
under  said  levy  or  levies:  Provided,  That 
where  any  national  bank  has  heretofore,  for 
any  year  or  years,  paid  taxes  upon  its  fran- 
834 


3d  section  is  retrospective,  in  that  provides 
for  the  return  of  shares  in  national  banks 
which,  during  the  years  of  the  operation  of 
the  legislation  held  invalid  by  this  court, 
had  not  been  returned  for  taxation,  by 
making  it  the  duty  of  certain  oflicers  of  such 
banks  to  list  for  taxation  for  the  years  be- 
tween 1802  and  1890,  all  shares  in  such 
banks  which  had  not  been  returned,  and  by 
requiring  all  such  banks  to  pay  the  tax  and 
penalty  upon  all  such  omitted  shares,  sub- 
ject, however,  to  certain  deductions  and 
credits  on  account  of  taxes  paid  by  such 
banks  under  the  act  held  invalid,  as  well  as 
under  the  prior  Hewitt  act. 

In  Covington  v.  First  Nat  Bank,  198  U. 
S.  100,  49  L.  ed.  903,  25  Sup.  Ct.  Rep.  502, 
this  court  was  required  to  consider  the  ef- 
fect of  the  3d  section  of  the  act  in  imposing 
upon  national  banks  a  liability  for  the 
taxes  and  penalties  upon  such  omitted 
shares,  which,  during  the  years  covered  by 
this  section,  had  been  held  by  persons  not 
domiciled  within  the  state  of  Kentucky. 
The  question  arose  under  a  bill  filed  in  a  cir- 
cuit court  of  the  United  States  *to  en-  [450 
join  the  imposition  of  liability  upon  a 
national  bank  for  taxes  and  penalties  upon 
shares  held  between  1892  an(l  1900  by  per- 
sons who  were  not  domiciled  in  Kentucky, 


chise,  as  provided  in  article  three  (3)  of  the 
revenue  law  of  1892,  said  bank  shall  l)e  ex- 
cepted from  the  operation  of  this  section  as 
to  said  year  or  years:  And  provided  further, 
T  hat  where  any  national  bank  has  hereto- 
fore, for  any  year  or  years,  paid  state  taxes 
under  the  Hewitt  bill  in  excess  of  the  state 
taxes  required  by  this  act  for  the  same  year 
or  years,  said  bank  shall  be  entitled  to  cred- 
it by  said  excess  upon  its  state  taxes  re- 
quired by  this  act. 

Sec.  4.  All  assessments  of  shares  of  stock 
contemplated  by  this  act  shall  be  entered  up- 
on the  assessor's  books,  verified  and  reported 
by  the  officers  as  assessments  of  real  estate 
are  enteredi  certified,  and  reported,  and  the 
same  shall  be  certified  to  the  proper  collect- 
ing officer  for  collection  as  assessments  of 
real  estate  are  certified  for  collection  of  tax- 
es thereon. 

Sec.  5.  The  assessments  of  said  shares  of 
stock  and  collection  of  taxes  thereon,  as  con- 
templated by  this  act,  may  be  enforced  as 
assessments  of  real  estate  and  collection  of 
taxes  thereon  may  be  enforced. 

Sec.  6.  Tlte  purpose  of  this  act  is  to  place 
national  banks  of  this  state,  with  respect  to 
taxation,  upon  the  same  footing  as  state 
banks,  as  nearly  as  may  be,  consistently 
with  said  article  three  (3)  of  the  revenue 
law  and  said  decision  of  the  Supreme  Court. 

Sec.  7.  Whereas,  it  is  important  that 
state  banks  and  national  banks  should  be 
taxed  equally  for  all  purposes,  an  emer- 
gency exists,  and  this  act  shall  take  effect 
and  be  in  force  from  and  after  its  passage. 

Approved  March  21,  1900. 
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it  being  alleged  that  the  purpose  of  the 
proceeding  against  the  bank  was  to  charge 
the  bank,  without  discrimination  between 
domestic  and  forcign-hehl  shares.  Prior  to 
this  act  of  March  21,  1900,  there  was  no 
law  requiring  a  return  for  taxation  of  bank 
sliares  hehl  by  owners  not  domiciled  within 
the  state,  either  by  such  holder  or  by  the 
bank  in  which  such  shares  were  held.  For 
this  reason  we  held  in  the  case  referred  to 
that  this  act  imposed,  for  the  years  prior  to 
its  passage,  a  liability  upon  national  banks 
for  taxes  uix>n  shareholders  domiciled  out- 
side of  tlie  state,  which  was  not  borne  by 
other  incorporated  moneyed  institutions. 
Upon  this  subject,  the  court,  speaking  by 
Mr.  Justice  Day,  said: 

"Without  considering  the  question  of 
constitutional  power  to  tax  nonresident 
shareholders  by  means  of  this  retroactive 
law,  it  seems  to  us  that,  in  imposing  upon 
the  bank  the  liability  for  the  past  years, 
for  taxes  and  penalty,  upon  stock  held  with- 
out the  state,  and  which,  before  the  taking 
effect  of  the  act  under  consideration,  it  was 
not  required  to  return,  there  has  been  im- 
posed upon  national  banks  in  this  retro- 
active feature  of  the  law  a  burden  not 
borne  by  other  moneyed  capital  in  the  state. 
This  law  makes  a  bank  liable  for  taxes  upon 
property  beyond  the  jurisdiction  of  the 
state,  not  required  to  be  returned  by  the 
bank  as  agent  for  the  shareholders,  by  a 
statute  passed  in  pursuance  dt  the  authori- 
ty delegated  in  §  5219,  thus  imposing  a 
burden  not  borne  by  other  moneyed  capital 
within  the  state." 

In  the  case  now  before  us  for  considera- 
tion, a  liability  has  been  imposed  upon  the 
Citizens  Bank,  the  plaintiff  in  error,  not 
for  taxes  and  penalties  upon  shares  of  the 
bank  held  by  shareholders  domiciled  be- 
yond the  state, —  as  was  attempted  in 
Covington  v.  First  Nat.  Bank,  supra,— but 
exclusively  upon  shareholders  domiciled 
within  the  state.  The  liability  is  limits 
to  the  tax  and  penalty  upon  shares  owned 
451]  *by  shareholders  domiciled  within  the 
state,  the  name,  residence,  and  amount  due 
from  each  such  shareholders  being  dis- 
tinctly set  down  in  the  decree. 

Neither  is  the  act  lacking  in  due  process 
if,  as  we  shall  assume  for  the  moment  is  the 
case,  the  procedure  under  the  3d  section  is 
but  a  new  remedy  for  a  tax  liability  im- 
posed by  prior  law  of  the  state  upon  resi- 
dent holders  of  shares  of  the  bank. 

Sec.  6210,  Rev.  Stat.,  requires  every  such 
bank  to  keep  a  correct  list  of  its  share- 
holders accessible  to  taxing  officers,  and  by 
§  5219,  Rev.  Stat.,  the  legislature  of  each 
state  may,  for  itself,  determine  the  manner 
and  method  for  taxing  shares  in  such  banks, 
subject  only  to  the  restrictions  named  there- 
54  L.  ed. 


in.  In  making  the  bank  the  agent  for  its 
own  shareholders  in  proceedings  brought  to 
compel  a  return  and  secure  an  assessment, 
and  in  imposing  upon  the  bank  a  liability 
for  the  tax  so  assessed  against  the  share- 
holders, the  act  only  follows  the  well- 
settled  procedure  sanctioned  in  First  Nat. 
Bank  v.  Kentucky,  9  Wall.  353,  19  L.  ed. 
701;  Van  Slyke  v.  Wisconsin,  154  U.  S. 
581,  and  20  L.  ed.  240,  14  Sup.  Ct.  Rep. 
1JG8;  and  First  Nat.  Bank  v.  Chehalis 
County,  1C6  U.  S.  440,  41  L.  ed.  10C9,  17 
Sup.  Ct.  Rep.  629. 

That  the  3d  section  does  not  impose  a 
liability  upon  either  the  domestic  share- 
holders or  the  bank  which  did  not  exist  be- 
fore, under  the  prior  law  of  the  state,  was 
settled  by  the  case  of  Scobee  v.  Bean,  109 
Ky.  526,  59  S.  W.  860.  In  that  case  the 
shares  of  certain  resident  shareholders  had 
been  assessed  for  taxes  laid  for  years  prior 
to  this  act  of  1900,  and  it  was  urged  that 
since  the  special  legislation  for  the  taxation 
of  such  shares  had  been  held  void  by  this 
court  in  Owensboro  Nat.  Bank  v.  Owens- 
boro  that  there  was  no  law  of  the  state 
under  which  these  shares  could  be  as8e8S3d. 
But  the  Kentucky  court,  after  an  elaborate 
review  of  the  general  taxing  law  of  the 
state,  held  that  there  was  full  prior  stat- 
utory authority  for  the  taxation  of  such 
shares,  and  that  under  that  law,  if  tlie 
bank  failed  to  return  and  pay  the  tax  upon 
such  shares,  it  was  the  duty  of  the  share- 
holders to  do  so.  That  case  has  been 
followed  in  a  number  of  other  cases  by 
the  same  court,  and  it  is  the  basis  upon 
*which  the  3d  section  of  this  act  [45S 
of  March  21,  1900,  was  upheld  in  the 
present  case  as  not  imposing  a  new  lia- 
bility, but  as  simply  providing  another 
method  for  the  assessment  of  shares 
which  had  escaped  assessment  under  the 
prior  law,  because  neither  the  sharehold- 
ers nor  the  bank  had  returned  them  f^r 
taxation.  In  Covington  t.  First  Nat.  Bank, 
198  U.  S.  100,  111,  49  L.  ed.  963,  968,  26 
Sup.  Ct.  Rep.  562,  565,  this  court,  speaking 
by  Mr.  Justice  Day,  accepted  this  as  the 
interpretation  of  the  statutory  law  of 
Kentucky  by  the  highest  court  of  the  state, 
saying: 

"Following  the  state  court  in  the  in- 
terpretation of  its  own  statutes,  it  may  be 
said  that,  as  to  shareholders  residing  in 
Kentucky  and  over  whom  the  state  has 
jurisdiction,  the  supreme  court  of  that 
state  has  construed  its  statutes  as  requiring 
shareholders  in  national  banks  for  the 
years  1893  to  1900,  inclusive,  to  return 
their  shares  for  taxation;  and  if  they  did 
not  make  the  return,  the  duty  was  required 
of  the  corporation.  In  this  view  of  the  law 
it  may  be  that,  as  to  local  shareholders,  the 
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act  of  March  21,  3900,  as  held  by  the  su- 
preme court  of  Kentucky,  created  no  new 
right  of  taxation,  but  gave  simply  a  new 
remedy,  which,  by  the  law,  is  operative  to 
enforce  pre-existing  obligations.  It  may  be 
admitted  that  §  5210  permits  the  state  to 
require  the  bank  to  pay  the  tax  for  the 
shareholders.  First  Nat.  Bank  v.  Ken- 
tucky; Van  Slyke  v.  Wisconsin;  and  First 
Nat.  Bank  v.  Chehalis  County, — supra. 

This  construction  of  the  prior  law  and  of 
the  act  of  1000  was  reaffirmed  upon  the 
first  appeal  of  the  present  case,  where  the 
court  said: 

"The  act  of  March  21,  1000,  did  not, 
therefore,  make  that  taxable  whch  was  not 
taxable  before,  but  simply  provided  another 
mode  for  the  assessment  of  the  shares  of 
stock  and  tlie  payment  of  the  taxes.  It  was 
the  duty  of  the  assessor  to  make  the  assess- 
ment. It  was  also  the  duty  of  the  presi- 
dent and  cashier  of  the  bank  to  list  the 
shares  of  stock  with  the  assessor;  but  when 
the  assessment  was  not  made,  the  property 
was  simply  omitted  from  the  tax  list,  and 
453]  ihe  sheriff  is  authorized  *by  §  4241, 
Ky.  Stat.  1003,  to  institute  the  proceeding  to 
have  any  omitted  property  assessed.  A  penal- 
ty may  be  properly  imposed  in  the  proceeding 
because  the  property  was  not  listed  with  the 
assessor,  as  required  by  law,  and  stood  as 
any  other  property  for  the  assessment  of 
which  a  proceeding  under  §  4241  may  be 
instituted.  While  neither  the  bank  nor  its 
president  nor  its  cashier  is  the  owner  of 
the  shares  of  stock,  the  bank  is  made  by 
the  act  the  agent  of  the  shareholders,  and 
the  notice  to  it  is  notice  to  his  agent,  with- 
in the  meaning  of  §  4241.  llie  president 
and  cashier  were  properly  made  defendants 
because  it  is  made  their  duty  by  the  stat- 
ute to  list  the  stock.  The  bank  is  required 
to  keep  a  list  of  its  shareholders,  and  there- 
fore knows  who  they  are.  Notice  to  the 
agent  in  an  assessment  of  property  is  suf- 
ficient notice  to  his  principal."  Com.  v. 
Citizens'  Nat  Bank,  117  Ky.  046,  057,  80 
8.  W.  158. 

But  it  is  said  that  in  Covington  v.  First 
Nat.  Bank  this  court  held  the  3d  section 
broad  enough  to  include  liability  for  omit- 
ted returns  of  shares  held  by  nonresident 
shareholders,  and  for  that  reason  discrimi- 
nated against  national  banks.  But  in  that 
case  the  proceeding  enjoined  was  one  for 
ihe  purpose  of  fixing  liability  upon  the 
bank  without  discriminating  between  resi- 
dent and  nonresident  shareholders.  But 
in  the  present  case  the  state  court  has  not 
imposed  liability  upon  the  bank  for  taxes 
or  penalties  upon  shareholders  who  were 
nonresidents,  but  has  applied  it  as  affording 
a  valid  remedy  for  the  collection  of  taxes 
and  penalties  upon  residents  who  had  not ' 
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made  return,  as  required  under  the  prior 
law.  As  thus  applied,  the  bank  has  neither 
been  deprived  of  any  rights  nor  compelled 
to  bear  any  burden  in  conflict  with  §  5210, 
Rev.  Stat.,  upon  which  it  relies  for  protec- 
tion. But  if  it  be  assumed — an  assumption 
not  sustained  by  any  decision  of  the  Ken- 
tucky court  of  appeals — that  the  3d  section 
is  broad  enough  to  include  liability  for 
delinquent  taxes  claimed  from  both  resi- 
dent and  nonresident  stockholders,  none  of 
the  latter  class  are  here  complaining,  and 
such  an  objection  cannot  be  *made  by  [454 
one  unaffected  by  the  alleged  invalid  feature. 
Austin  V.  Boston,  7  Wall.  004,  10  L.  ed. 
224;  Albany  County  v.  SUnley,  105  U.  S. 
305,  26  L.  ed.  1044;  The  Winnebago  (Iro- 
quois Transp.  Co.  v.  De  Laney  Forge  & 
Iron  Co.)  205  U.  S.  354,  61  L.  ed.  836,  27 
Sup.  Ct  Rep.  500. 

That  the  body  of  shareholders  in  1001, 
when  the  proceeding  was  started,  was  not 
composed  of  the  same  individuals  as  the 
body  during  the  years  for  which  tlie  taxes 
were  due,  is  doubtless  true.  But  tlic  shares 
pass  from  one  holder  to  another,  subject 
to  the  burden  of  taxes;  and  if  not  re- 
turned by  either  the  shareholder  or  the 
bank,  as  required  by  the  prior  law,  the 
liability  remains  to  be  enforced  until  barred 
by  limitation  of  time.  The  liability  of  the 
bank  is  that  of  the  shareholder,  nnd  its  re- 
imbursement must  come  from  tlio<;e  who 
hold  the  shares  when  the  bank  liabilitv  is 

• 

enforced.  In  Seattle  v.  Kellelior,  105  U.  S. 
351,  40  L.  ed.  232,  25  Sup.  Ct.  Rop.  44,  it 
is  said  that  liability  for  a  tax  is  not  sub- 
ject to  the  rules  applicable  to  the  vendor's 
equity.  "A  man  cannot  get  rid  of  his  lia- 
bility to  a  tax  by  buying  without  notice.*' 
The  liability  of  the  purchaser  of  shares  for 
taxes  not  paid,  and  of  the  bank,  as  agent  for 
its  shareholders,  is  one  of  the  notorious  and 
necessary  consequences  of  the  long-sanc- 
tioned right  of  the  states  to  compel  such 
banks  to  return  their  shares  for  taxation, 
and  to  pay  the  assessment  thereon  if  the 
shareholder  does  not.  The  legality  of  this 
method  was  reasoned  out  in  First  Nat. 
Bank  v.  Kentucky,  supra, — a  case  arising 
under  the  Kentucky  law  imposing  liability 
upon  banks  for  the  tax  upon  shareholders. 
This  answers  the  objection  that  in  1808  a 
reduction  in  the  number  of  shares  had  oc- 
curred. That  only  means  that  each  share 
of  $1,000  was  reduced  to  a  share  of  $666.66; 
the  shareholders  renmined  the  same,  the 
proportion  held  by  each  in  the  capital 
being  the  same  as  before  the  reduction. 
The  tax  upon  the  share  before  it  was  re- 
duced rested  upon  the  same  share  after  it 
had  been  reduced.  None  of  the  shares  taxed 
had  in  fact  gone  out  of  existence  before  the 
proceeding  to  compel  returns  for  purposes 
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of  taxation.  The  original  1,500  shares  were 
represented  by  the  outstanding  1,000  shares, 
and  were  in  the  hands  of  the  same  general 
body  of  shareholders. 

455]  *The  objection  made  that  theactvio- 
fates  the  supposed  contract  under  the  Hewitt 
act  is  answered  by  Citizens'  Sav.  Bank  v. 
Owensboro,  173  U.  S.  636,  43  L.  ed.  840,  10 
Sup.  Ct.  Rep.  530,  571,  and  Ck>vington  ▼. 
First  Nat  Bank,  198  U.  S.  100,  49  L.  ed. 
963,  25  Sup.  Ct.  Rep.   562. 

The  other  assignments  present  no  ques- 
tion which  need  be  more  particularly  an- 
swered. 

Judgment  affirmed. 

Mr.  Justice  White,  dissenting: 
I  am  constrained  to  dissent  because  1 
think,  in  substance  and  effect,  the  retro- 
active tax  now  upheld  is  a  tax  on  the  bank 
and  its  assets,  and  is  therefore  void.  The 
power  to  tax  is  controlled  by  §  5219,  Rev. 
Stat.  (U.  S.  Comp.  Stat.  1901,  p.  3502), 
and  as,  in  my  judgment,  the  tax  which  is 
now  sustained  is  in  conflict  with  that  sec- 
tion, in  my  opinion  there  should  be  a  judg- 
ment of  reversal. 


WILLIAM  T.  FAY  and  Eliza  T.  Fay,  His 
Wife,  Plffs.  in  Err., 

V. 

SAMUEL  A.  CROZER.  John  P.  Crozer,  and 
Mary  Crozer  Pa^^,  Trustees  of  the  Crozer 
Land  Association,  et  al. 

(See  S.  C.  Reporter's  ed.  455,  456.) 

Error  to  circuit  court —  Federal  ques- 
tion —  settled  by  prior  decisions. 

Any  question  respecting  the  invalidity  of 
the  provisions  of  the  West  Virginia  Con- 
stitution for  the  forfeiture  of  lands  to  the 
state  for  five  years'  neglect  to  pay  taxes  is 
too  clearly  foreclosed  by  prior  decisions  of 
the  Federal  Supreme  Court  to  serve  as  the 
basis  of  a  writ  of  error  to  a  circuit  court. 
It^or  other  cases,  see  Appeal  and  Error,  93S- 

9S0,  Id   Digest   Sap.   Ct.   1008.] 

[No.  165.] 

Argued  April  21,  22,  1910.     Decided  May 

2,  1010. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  West  Virginia  to  review  a  judgment  for 

Note.  —  On  direct  review  in  Federal  Su- 
preme Court  of  judgments  of  district  or 
circuit  courts — see  note  to  Gwin  v.  United 
SUtes,  46  L.  ed.  U.  S.  741. 

On  due  process  of  law  in  revenue  proceed- 
ings— see  note  to  Read  v.  Dingess^  8  C.  C. 
A.  398. 
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defendants  in  an  action  of  ejectment.    Dis- 
missed for  want  of  jurisdiction. 

See  same  case  below,  156  Fed.  486. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  E.  Price  argued  the  cause 
and  filed  a  brief  for  plaintiffs  in  error. 

Messrs.  James  F.  Brown,  W.  W. 
Hughes,  and  D.  J.  F.  Strotlier  argued  the 
cause  and  filed  a  brief  for  defendants  in  er- 
ror. 


Per  Curiam: 

This  is  a  writ  of  error  to  the  circuit  court 
of  the  United  States  for  the  southern  dis- 
trict of  West  Virginia,  brought  directly  to 
this  court,  and  as  such  falls  within  the  rule 
that  the  controversy  must  be  substantial 
and  the  question  open  to  discussion.  Tested 
by  that  rule,  we  think  the  writ  of  error 
must  be  dismissed  on  the  authority  of  King 
V.  Mullins,  171  U.  S.  404,  43  L.  ed.  214, 
18  Sup.  Ct.  Rep.  925;  King  v.  West  Virjrinia, 
216  U.  S.  92,  ante,  396,  30  Sup.  Ct.  Rep. 
225.  And  see  King  v.  Panther  Lumber  Co. 
171  U.  S.  437,  43  L.  ed.  227,  18  Sup.  a. 
Rep.  573;  Swann  v.  West  Virginia,  188  U. 
S.  739,  47  L.  ed.  677,  23  Sup.  Ct.  Rep.  848. 
It  is  contended  that  the  question  of  the 
forfeiture  of  plaintiffs'  title  under  the  Con- 
stitution of  West  Virginia  was  not  ruled  in 
those  cases,  because  they  also  involved  the 
statute  of  the  state  referred  to,  while  this 
case  presents  the  validity  of  the  forfeiture 
provision  of  the  state  Constitution  alone. 
But  it  was  pointed  out  in  King  v.  West  Vir- 
ginia, 216  U.  S.  92,  ante,  396,  30  Sup.  Ct 
Rep.  225,  that  the  right  to  redeem,  given 
by  the  statute,  was  not  coextensive  with 
the  forfeiture  under  the  state  Constitution, 
and  yet  the  Constitution  was  upheld,  as  it 
was  in  King  v.  Mullins,  supra.  It  follows, 
therefore,  that  the  state  Constitution  must 
be  upheld  in  the  present  case.  The  only 
hearing  that  could  be  necessary  would  be 
whether  the  facts  constitute  a  forfeiture; 
and  that  question,  when  it  arises  between 
a  former  owner  and  a  claimant  under  the 
state,  can  be  tried  in  a  case  between  those 
parties,  as  it  was  here.  There  is  no  greater 
objection  under  the  Constitution  of  the 
United  States  to  the  forfeiture  of  land  for 
five  years'  neglect  to  pay  taxes  than  there 
is  to  a  similar  forfeiture  by  the  statute  of 
limitations  for  neglect  to  assert  title  against 
one  by  whom  the  former  owner  has  been 
disseised.  We  think  that  the  question  sug- 
gested is  so  plainly  covered  by  the  preceding 
cases  that  the  writ  of  error  must  be  dis- 
missed. 

It  is  so  ordered. 
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467]  •HUTCHINSON,    PIERCE,   4   COM- 
PANY, Appt., 

V. 

JOSEPH  LOEWY. 

(See  S.  C.  Reporter's  ed.  457-461.) 

Appeal  —  from  circuit  court  of  appeals 
»ln  trademark  case  •»  when  certio- 
rari proper  remedy. 
A  final  decree  of  a  circuit  court  of  ap- 
peals in  a  suit  to  enjoin  the  infringement 
of  a  trademark  registered  under  the  act  of 
February  20, 1905  (33  Stat,  at  L.  728,  chap. 
502,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1283), 
cannot  bo  reviewed  by  the  Federal  Supreme 
Court  by  appeal,  but  only  upon  certiorari, 
in  view  of  §  18  of  that  act,  placing  suits 
brought  under  its  provisions  within  the 
scope  of  the  act  of  l^larch  3,  1801  (26  Stat, 
at  L.  828,  chap.  517,  U.  S.  Comp.  Stat. 
1001,  p.  540),  f  6,  which  makes  decisions 
of  the  circuit  courts  of  appeals  final  "in 
all  cases  under  the  patent  laws,  under  the 
revenue  laws,  under  the  criminal  laws,  and 
In  admiralty  cases,"  with  power  in  the 
Supreme  0>urt  to  reauire  any  such  case 
to  be  certified  thereto  for  review  and  deter- 
mination, with  the  same  power  and  au- 
tJbority  in  the  case  as  if  it  had  been  carried 
up  by  appeal  or  writ  of  error. 
(For  other  cases,  see  Appeal  and  Error,  III. 
d.  2:  Certiorari,  40,  41,  iu  Dlyest  Sup.  Ct. 
1008.] 

[No.  182.] 

Argued  April  29,  1910.     Decided  May  16, 

1910. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  Southern 
District  of  New  York,  in  favor  of  defend- 
ant, in  a  suit  to  enjoin  the  infringement  of 
a  registered  trademark.  Dismissed  for  want 
of  jurisdiction. 

See  same  case  below,  90  C.  C.  A.  1,  163 
Fed.  42. 

The  facts  are  stated  in  the  opinion. 

Mr.  Archibald  Cox  argued  the  cause 
and  filed  a  brief  for  appellant: 

The  judiciary  act  of  March  3,  1891,  pro- 
vides for  the  distribution  of  the  entire  ap- 
pellate jurisdiction  of  our  national  judi- 
ciary system. 

McLish  V.  Roff,  141  U.  S.  661,  35  L.  ed. 
803,   12  Sup.  Ct.  Rep.   118;   Macfadden  v. 

Note.  —  On  the  appellate  jurisdiction  of 
the  Federal  Supreme  Court  over  circuit 
courts  of  appeals — see  note  to  Bag  ley  v. 
General  Fire  Extinguisher  Co.  53  L.  ed.  U. 

8.  605. 

On     certiorari     from     Federal     Supreme 
Court  to  circuit  courts  of  appeals — see  note 
to  United  States  v.  Dickinson,  53  L.  ed.  U. 
8.  711. 
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United  States,  213  U.  8.  288,  53  L.  ed.  801, 
29  Sup.  Ct.  Rep.  490. 

The  act  and  the  decisions  of  this  court 
jnterpreting  it  seem  to  make  it  plain  that 
an  appeal  lies  from  the  court  of  appeals  to 
this  court  in  all  those  cases  wherein  an  ap- 
peal lies  to  this  court  direct  from  the  court 
of  first  instance,  and  those  wherein  the  de- 
cision of  the  court  of  appeals  is  expressly 
made  final.  That  right  of  appeal  is  not  to 
be  defeated  by  implication,  but  exists  un- 
less the  decisions  of  the  court  of  appeals 
are  ''made  final  in  terms." 

Lau  Ow  Bew  v.  United  States,  144  U.  S. 
47,  57,  36  L.  ed.  340,  343,  12  Sup.  Ct.  Rep. 
517;  Press  Pub.  Co.  v.  Monroe,  164  U.  S. 
105,  41  L.  ed.  367,  17  Sup.  Ct.  Rep.  40; 
Warner  v.  Searle  &,  H.  Co.  101  U.  S.  195, 
205,  48  L.  ed.  145,  147,  24  Sup.  Ct  Rep.  79. 

The  judiciary  act  ojf  March  3,  1801,  ap- 
plies equally  to  laws  of  the  United  States 
enacted  before  and  after  March  3,  1801. 

Spreckels  Sugar  Ref.  Co.  v.  McClain,  102 
U.  S.  307,  48  L.  ed.  400,  24  Sup.  Ct.  Rep. 
376;  Lau  Ow  Bew  v.  United  States,  144  U. 
S.  47,  36  L.  ed.  340,  12  Sup.  Ct.  Rep.  517. 

The  provision  as  to  the  jurisdiction  of 
courts  in  the  trademark  act  \tas  enacted  fol- 
lowing the  judiciary  act,  which  contained 
words  manifestly  inserted  out  of  abundant 
caution,  in  order  that  any  qualification  of 
the  jurisdiction  by  contemporaneous  or  sub- 
sequent acta  should  not  be  construed  as  tak- 
ing it  away,  except  when  expressly  so  pro- 
vided. Implied  repeals  were  intended  to  be 
thereby  guarded  against. 

Lau  Ow  Bew  v.  United  States,  144  U.  8. 
56,  36  L.  ed.  340,  12  Sup.  Ct  Rep.  517. 

Messrs.  Ij.  Ij.  Morrill  and  E.  T.  Fen- 
wlck  argued  the  cause  and  filed  a  brief  for 
appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  a  bill  in  equity  for  an  injunc- 
tion and  accounting,  the  complainant  al- 
leging the  defendant  had  infringed  its 
technical  trademark  applied  to  shirts,  and 
also  was  guilty  of  unfair  competition.  As 
complainant  is  a  corporation  of  the  state  of 
New  York  and  defendant  is  a  cititen  of  the 
same  state,  the  court's  jurisdiction  extends 
only  to  the  use  of  the  registered  trademark 
in  commerce  between  the  states,  with  foreign 
nations,  and  the  Indian  tribes. 

There  was  no  attempt  to  prove  that  de- 
fendant had  passed  ofl*,  or  intended  to  pass 
off,  his  goods  for  complainant's,  or  had  made 
profits,  or  that  complainant  had  sustained 
damage.  The  cause  proceeded  solely  on 
complainant's  ownership  of  its  technical 
trademark. 

The  circuit  court  held  that  defendant's 
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trademark  or  brand  was  clear!)'  distinpiigh 
abl«  from  that  of  complainant,  and  aaid: 

"There  ia  no  rett«onab1e  probability  of  th< 
ordinarjr  purchaser  being  deceived  into  buy 
ing  the  defendant's  manufacture  as  that  ol 
eomplainant  The  rule  is  well  eaUiblishec 
that  a  trademark,  word,  or  symbol  has  thi 
elements  of  a  property  right,  and  may  not 
be  unlawfully  used  by  a  rival  in  business 
either  alone  or  as  an  aecessory  to  such  prioi 
appropriation;  and  in  such  esses  a  right  U 
injunctive  relief  follown  without  proof  ol 
confueion  of  proprietorship,  or  that  buyen 
have  been  actually  misled  by  such  use.  But 
if  a  defendant's  design  or  syinbol  is  essen 
tially  different  and  distinguishable  in  sp' 
4ao]  pcarsnce,  so  *tliat  by  no  possibilitj 
can  hia  article  be  taken  for  complainant'i 
genuine  production,  a  cause  of  unlawful  ap 
propriation  is  not  maintainable."  90  C.  C.  A 
3,  note;   103  Fed.  44,  note. 

Tlie  bill  was  thereupon  dismissed,  and 
having  been  taken  by  appeal  to  tho  United 
States  circuit  court  of  appeals  for  the 
■*conii  circuit,  the  decree  below  was  af- 
firmed.   90  C.  C.  A.  1,  103  Fed.  42. 

Appellants   thereupon    petitioned   for   an 

appeal   to   this   court,   which   was   allowed. 

Sections  17  and  IS  of  the  act  of  Congress 

approved   February  20,  19U5,  in  respect  to 

trademarks,  resd  as  follows: 

"Section  17.  That  the  circuit  and  terri- 
torial courts  of  the  United  States  and  the 
supreme  court  of  the  District  of  Columbia 
shall  have  originnl  jurisdiction,  and  the 
circuit  courts  o(  appeal  of  the  United 
States  and  the  court  of  sppeals  of  the  Dis- 
trict of  Columbia  shall  have  appellab;  juris- 
ilictinn,  of  nil  suits  at  law  or  in  equity  re- 
specting trademarks  registered  in  accord- 
ance with  tbe  provisions  of  this  act,  arising 
under  the  present  set,  without  regard  to  the 
Amount  in  controversy. 

"Section  18.  That  writs  of  certiorari  may 
be  granted  by  the  Supreme  Court  of  the 
United  States  for  the  review  of  cases  arising 
under  this  act  in  the  same  manner  as  pro- 
Tided  for  patent  cases  by  the  act  creating 
the  circuit  court  of  appeals,"  [33  Stat,  at 
L.  728,  chap.  S02,  U.  8.  Comp.  Stat.  Supp. 
1909,   p.   128.1.] 

We  are  of  opinion  that  this  appeal  will 
not  lie,  and  that  the  remedy  by  certiorari  is 
«xelusive.  By  the  6th  section  of  the  ju- 
diciary act  of  March  3,  1B91,  the  flnat  de- 
cision* of  the  circuit  courts  of  appeal  are 
made  final  "in  all  cases  arising  under  tbe 
patent  laws,  under  the  revenue  laws,  and 
under  the  criminal  laws  and  in  admiralty 
■coses,"  with  power  in  tliis  court  to  require 
any  sueh  cases  to  tie  certified  thereto  for 
ita  review  and  determination,  "with  the 
same  power  and  authority  in  the  case  as  if 
it  had  been  carried  by  appeal  or  writ  ol 
■54  Ii.  ed. 


error  to  the  Supreme  Court"  [SO  Stat, 
at  L.  82S,  chap.  51T,  U.  S.  Comp.  Stat.  1901, 
p.  M9.] 

We  think  that  the  language  of  |  18  places 
suits  brought  under  the  trademark  act  plain- 
ly within  the  Mope  of  the  act  *estab-  [4S1 
lishing  the  court  of  appeals,  and  that  a 
final  decision  of  that  court  can  bo  reviewed 
in  this  court  only  upon  certiorari,  and  that 
therefore  the  pending  appeal  must  be  dis- 
missed. And  this  conclusion  is  sustained  by 
Atkins  V.  Moore,  212  U.  5.  2H5,  281,  S3  L. 
ed.  615,  517,  29  Sup.  Ct.  Rep.  390. 

Appeal  dismissed. 


MUSSELMAN  GROCER  COMPANY. 

(See  S.  C.  Reporter's  «d.  461-474.) 

Const itnti anal  law  — regnlatinc  salM  in 
bnik  >- due  process  of  law  —  eqnftl 
protection  of  the  laws  — police  power. 
The  MJchigan  sales -in-bu Ik  act  (Pub. 
Acts  1B05,  No.  223),  avoiding,  as  against 
creditors,  sales  in  hulk  otherwise  tlian  in 
the  regular  course  of  business,  unless  an  in- 
ventory is  made  at  least  five  days  before 
the  sale,  and  tbe  purchaser  receives  a  list 
of  the  seller's  creditors,  and  notifies  them 
of  the  proposed  sale  personally,  or  by  regis- 
tered  mail,  at  least  five  days  before  its  con- 
summation, and  making  a  purchaser  not 
conforming  to  the  statute  a  receiver  for  tbe 
ijeneUt  of  the  seller's  creditors,  is  a  valid 
Exercise  of  the  police  power,  and  does  not 
deny  due  process  or  the  equal  protection  of 
the  laws. 

[ror  other  eases,  see  CoDslltutlonal  Ijiw,  IT. 
Bj6:  IV.  b,  i;  ir.  c  in  dikcsi  siip.  ct. 
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NoTi.  —  On  the  validity  of  statutes  regu- 
lating sales  in  bulk — see  rotes  to  Lemieux 
r.  Young,  63  L.  ed.  U.  S.  295,  and  Young 
r.  LemleuT,   20  L.R.A.(N.S.)    160. 

As  to  what  constitutes  due  proeesa  of 
law — see  notes  to  People  t.  O'Biieii,  2 
Li.R.A.  265;  Kuntz  v.  Sumption,  2  L.RjL 
159;  Re  Gannon,  S  Ii.R.A.  359;  Ulman  t. 
Baltimore,  11  L.R.A.  224;  Oilman  v.  Tuck- 
•r,  13  L.R.A.  304;  and  Pearson  v.  Yew- 
lall,  24  L.  ed.  U.  S.  436;  Wilson  v.  North 
[Carolina,  42  L.  ed.  U.  S.  806. 

As  to  tbe  validity  of  class  l»isIation — Bee 
lotee  to  Btata  v.  Goodwill,  0  L.R.A.  621, 
ind  Stste  v.  Loomis,  21  L.R.A.  789. 

As  to  constitutional  equality  of  prlvl- 
egea,  immunities,  and  protection — see  note 
»  Louisville  Safety  Vault  k  T.  Co.  t.  Lon- 
lavilla  *  N.  R.  Co.  14  L.R.A.  ST9. 
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JN  ERROR  lo  the  Supreme  Court  of  thi 
State  of  Michigan  to  review  a  judtj 
ment  which  aflirmed  a  judgment  of  the  Cir 
enit  Court  of  Berrien  County,  in  that  state 
BToiding,  as  to  creditors,  a  sale  in  bulk 
because  of  noncomplinnee  with  a  state  atat 
nte  regulating  such  salea.    AfRrmed. 

Bee  aame  case  below,  151  Mich.  478,  III 
N.  \\.  400. 

The  fact!  are  stated  in  tbe  opinion. 

Mr.  G.  M.  Valentine  argued  the  cause 
and,  with  Messrs.  B.  L.  Hamilton,  G.  VV 
Bridgman,  and  E.  B.  Valentine,  Sled  i 
brief  for  plaintiff  in  error: 

The  property  rights  guaranteed  by  th( 
14th  Amenclinent  to  the  Federal  Constitu 
tion  consiat  not  merely  in  the  title  or  right 
to  the  possession  of  property;  they  includi 
the  right  to  make  any  lawful  use  of  thi 
property  and  the  right  to  pledge  or  mort- 
gage it,  to  sell  or  transfer  it,  anil  tiie  riglil 
to  buy  it,  so  long  as  the  sale  or  transfer  it 
not  made  for  fraudulent  purposes, 

Kuhn  y.  Detroit,  70  Mich.  834,  38  N.  W, 
470. 

Nothing  less  than  an  opportunity  to  be 
heard  in  court  upon  the  question  of  the  hon- 
Mty  of  a  purclinse  and  sale  can  be  due  proc- 
CM  of  law.  Where  life  and  liberty,  or  the 
title  and  possession  of  property,  are  in- 
volved, due  process  of  law  requires  that  there 
be  a  re^lar  course  of  judicial  proceedings, 
and  that  the  party  to  be  alTected  shall  have 
notice  and  an  opportunity  to  be  heard. 

Hagar  v.  Iteclamotion  Dist.  No.  108,  111 
V.  8.  701,  26  L.  ed.  6BD,  4  Sup.  Ct.  Rep. 
003. 

The  act  does  not  merely  make  sales  with- 
out compliance  with  the  atntute  presump- 
tively void,  but  absolutely  void,  and  proof 
of  honesty  and  good  fnith  ii  no  defense 
whatever.  Every  citizen,  under  onr  Consti- 
tution, is  entitled  to  the  presumption  of 
honesty  in  his  daily  transactions,  and  if  his 
honesty  be  attarked,  his  diahnneaty  and  hii 
fraud  must  be  proved  before  he  can  be  de- 
prived either  of  hia  liberty,  his  property,  or 
Ilia  good  name. 

Kuhn  V.  Detroit,  supra. 
The  statute  is  not  of  the  slightest  use 
as  a  protection  to  creditors,  for  it  may  al- 
ways be  evaded. 

Hannah  v.  Richter  Brewing  Co.  140  Mich. 
220,  12  L.R.A.(N.S.)  178,  119  Am,  St.  Rep. 
S74,  112  N.  W.  713,  12  A.  &  E.  Ann.  Cas, 
344. 

The  power  of  a  state  or  of  C(in);re«s  to  es- 
tablish or  alter  atatutes  of  limitation  is  aub- 
ject  always  to  the  condition  that  a  reason- 
able time  for  bringing  suit  shall  be  allowed, 
not  only  as  to  causes  of  action  subsequently 
arising,  but  as  to  those  which  have  already 
accrued.  Te  prescribe  an  unreasonably  short 
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period  of  limitation  would  be  as  much  an 
impairment  of  the  obligation  of  eontraets, 
or  a  taking  of  property  without  due  proc- 
ess of  law,  as  if  plaintilT's  rights  were  di- 
rectly destroyed,  although  the  statute  might 
bo  under  the  guise  of  one  affecting  the  rem- 
edy merely. 

19  Am.  &  Eng.  Ene.  Law,  2d  ed.  pp.  ICO, 
170. 

It  is  of  the  easence  of  a  law  of  limitation 
that  it  shall  afford  a  reasonable  time  with- 
in which  suit  may  be  brought;  and  a  stat- 
ute that  fails  to  do  this  cannot  poasibly  be 
sustained  as  a  law  of  limitations,  but  would 
be  a  palpable  violation  of  the  constitutional 
provision  that  no  person  shall  be  deprived 
of  property  without  due  process  of  law. 

Price  V.  Eopkin,  13  Mich.  324. 

Legislation  similar  to  the  act  here  in- 
volved, and  for  the  same  general  purpoae, 
has  been  enacted  in  many  states.  Such  acta 
have  been  held  violative  of  both  the  stats 
and  United  States  Constitutions,  in  the 
states  of  New  York,  Ohio,  Indiana,  Illinois, 
Utah,  and  Virginia,  on  the  ground  that  the 
effect  of  such  atatutes  is  to  cause  the  dep- 
rivation of  property  without  due  process  of 
law,  and  that  the  same  does  not  afford  to 
persons  interested  the  equal  protection  of 
the  lawa. 

Wright  V.  Hart,  182  N.  Y.  330,  2  L.R.A. 
(N.S.)  338,  7B  N.  E,  404.  3  A,  ft  E.  Ann. 
Caa,  283;  Miller  v.  Crawford,  70  Ohio  St. 
207,  71  N.  E.  631,  1  A.  ft  E.  Ann.  Cas.  65S; 
McKinster  v.  Saffer.  163  Ind.  671,  68  L.a.A. 
273,  106  Am.  St.  Rep.  2fi8,  72  N.  E.  854; 
Block  T.  Schwartz.  27  Utah,  387,  6fi  L.R.A. 
308,  101  Am.  St.  Rep.  071.  72  Pae.  2S,  1  A. 
ft  E.  Ann.  Cas.  550;  Charlea  J.  Off  ft  Co.  v. 
Mnrehend,  23.'i  111.  40,  20  L.R.A.{N,8.t  167, 
126  Am.  St.  Rep.  184,  85  N.  E.  264,  14  A. 
k  E.  Ann.  Cas.  434. 

Statutes  for  the  same  general  purpose 
have  been  held  valid  in  Maasachusetts,  Ten- 
nessee, Washington,  and  Oklahoma;  but  the 
statutes  of  all  those  states  are  easily  dif- 
Terenliated  from  the  Michigan  statute. 

John  P.  Squire  ft  Co.  v.  Tellier,  18&  Mass. 
IS,  102  Am,  St.  Rep.  322,  69  N.  E.  312; 
Ncas  T.  Borches,  10D  Tenn.  398,  07  Am.  St. 
Rep.  831,  71  S.  W.  50;  McDaniels  r.  J.  .T. 
Connelly  Shoe  Co.  30  Wash.  640,  60  L.R.A. 
M7,  94  Am.  St.  Rep.  880,  71  Pae.  37;  Wil- 
liams T.  Fourth  Nat.  Bank,  16  Okla.  477,  2 
r..R.A.(N,S.)  334,  82  Pac.  404,  «  A.  ft  E. 
inn.  Cas,  970. 

In  Wisconsin  and  Maryland  such  statute* 
lave  been  before  the  court,  but  the  question 
if  their  constitutionality  does  not  seem  to 
lave  been  raised. 

Fisher  v.  Herrmann,  118  Wis.  424,  OS  N. 
(V.  302;  Hart  v.  Honey,  93  Md.  492,  40  AtL 
Ml. 
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acquire  property,  to  own  it,  use  it,  buy  it, 
or  sell  it,  so  long  as  his  acts  are  without 
intent  to  defraud.  When  the  owner  is  de- 
prived of  the  right  to  sell  property,  he  is 
deprived  of  the  property  itself,  within  the 
meaning  of  the  Constitution,  by  having  one 
of  the  incidents  of  ownership  taken  away 
from  him.  Where  a  person  is  deprived  of 
the  right  to  buy  property,  he  is  deprived  of 
the  liberty  guaranteed  by  the  Constitution. 
The  liberty  mentioned  in  the  14th  Amend- 
ment means  not  only  the  right  of  the  citizen 
to  be  free  from  mere  physical  restraint,  as 
by  unlawful  incarceration,  but  the  term  is 
deemed  to  embrace  the  right  of  the  citizen 
to  be  free  in  the  enjoyment  of  all  his  facul- 
ties, to  be  free  to  use  them  in  all  lawful 
ways,  to  live  and  work  where  he  will,  to 
earn  his  livelihood  by  any  calling  or  voca- 
tion, and  for  that  purpose  to  enter  into 
all  contracts  which  may  be  proper,  neces- 
sary, and  essential  to  a  successful  conclu- 
sion of  the  purposes  aforesaid. 

Allgeyer  v.  Louisiana,  1C5  U.  S.  678,  41 
L.  ed.  832,  17  Sup.  Ct.  Rep.  427;  Butchers' 
Union  S.  H.  &  L.  S.  L.  Co.  v.  Crescent  City 
L.  S.  Ij.  &  S.  IT.  Co.  Ill  U.  S,  746,  28  L.  ed. 
585,  4  Sup.  Ct.  Rep.  652;  Lochner  v.  New 
York,  198  U.  S.  53,  49  L.  ed.  940,  25  Sup. 
Ct.  Rep.  539,  3  A.  &  E.  Ann.  Cas.  1133;  Re 
Jacobs,  08  N.  Y.  98,  50  Am.  Rep.  636;  People 
V.  Gillson,  109  N.  Y.  389,  4  Am.  St.  Rep.  465, 
17  N.  E.  343;  Braceville  Coal  Co.  v.  People, 
147  111.  71,  22  L.R.A.  340,  37  Am.  St.  Rep. 
206,  36  N.  E.  62;  Ritchie  v.  People,  155  111. 
104,  29  L.R.A.  79,  46  Am.  St.  Rep.  315,  40 
N.  E.  454;  Frorer  v.  People,  141  111.  171, 
16  L.R.A.  402.  31  N.  E.  395;  Com.  v.  Perry, 
155  Mass.  117,  14  L.R.A.  325,  31  Am.  St. 
Rep.  633,  28  N.  E.  1126;  Cleveland  v.  Clem- 
ents Bros.  Constr.  Co.  67  Ohio  St.  219,  69 
L.R.A.  776,  93  Am.  St.  Rep.  670,  65  N.  E. 
885;  Neas  v.  Borches,  109  Tenn.  308,  97  Am. 
St.  Rep.  851,  71  S.  W.  60;  Third  Nat.  Bank 
V.  Divine  Grocery  Co.  97  Tenn.  611,  34 
L.R.A.  445,  37  S.  W.  390;  Oilman  v.  Tucker, 
128  N.  Y.  190,  13  L.R.A.  304,  26  Am.  St. 
Rep.  464,  28  N.  E.  1040. 

The  terms  "law  of  the  land"  and  "due  pro- 
cess of  law'*  do  not  mean  merely  an  act  of 
the  legislature. 

Board  of  Education  ▼.  Bakewell,  122  111. 
339,  10  N.  E.  378;  Clark  v.  Mitchell,  64  Mo. 
578;  Calhoun  v.  Fletcher,  63  Ala.  674;  Saco 
V.  Wentworth,  37  Me.  165,  58  Am.  Dec.  786; 
10  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  291,  292; 
Cooley,  Const.  Lim.  6th  ed.  431;  Taylor  v. 
Porter,  4  Hill,  146,  40  Am.  Dec.  274;  Re 
Ziebold,  23  Fed.  791 ;  Moore  v.  State,  43  N. 
J.  L.  203,  39  Am.  Rep.  568;  Dorman  y. 
SUte,  34  Ala.  216. 

The  statute  has  no  such  effect  as  the  pres- 
ervation of  the  public  safety  or  welfare,  but, 
under  the  guise  of  police  regulation^  is  an 
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invasion  of  the  property  rights  of  the  indl- 
vidual. 

Chaddock  v.  Day,  76  Mich.  627,  4  L.R.A. 
809,  13  Am.  St.  Rep.  468,  42  N.  W.  977;  Re 
Frnzee,  63  Mich.  396,  6  Am.  St.  Rep.  310, 
30  N.  W.  72;  People  v.  Gillson  and  Re  Ja- 
cobs, supra ;  People  v.  Marx,  99  N.  Y.  377,  62 
Am.  Rep.  34,  2  N.  E.  29;  Frank  L.  Fisher 
Co.  V.  Woods,  187  N.  Y.  90,  12  L.R.A.  (N.S.) 
707,  79  N.  E.  836;  Oilman  v.  Tucker,  supra; 
People  ex  rel.  Tyroler  v.  Warden,  157  N.  Y. 
116,  43  L.R.A.  264,  68  Am.  St.  Rep.  763,  61 
N.  E.  1006;  Lawton  v.  Steele,  152  U.  S.  133, 
38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499;  Rich- 
mond V.  Southern  Bell  Telcph.  &  Teleg.  Co. 
28  C.  C.  A.  659,  42  U.  S.  App.  680,  85  Fed.  19; 
Chicago  V.  Netchcr,  183  111.  104,  48  L.R.A. 
261,  55  N.  E.  707;  Miller  v.  Crawford;  Mc- 
Kinster  v.  Sager;  Charles  J.  Off  &  Co.  v. 
Morehead;  and  Wright  v.  Hart, — supra. 

The  decisions  cited  from  the  state  court 
do  not  differ  from  the  law  as  laid  down  by 
this  court. 

Slaughter-House  Cases,  16  Wall.  36,  21  L. 
ed.  394;  Lochner  v.  New  York,  198  U.  S.  45, 
49  L.  ed.  937,  26  Sup.  Ct.  Rep.  639,  3  A.  &  E. 
-\nn.  Cas.  1133;  Davidson  v.  New  Orleans, 
06  U.  S.  97,  24  L.  ed.  616;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  30  L.  ed.  220,  0  Sup.  Ct. 
Rep.  1064;  Hennington  v.  Georgia,  163  U.  S. 
299,  303,  304,  41  L.  ed.  166,  168,  169,  16  Sup. 
Ct.  Rep.  1080;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Min- 
nesota V.  Barber,  136  U.  S.  313,  322,  34  L.  ed. 
45.1,  458,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct.  Rep.  802;  Lawton  v.  Steele,  152  U.  S.  137, 
38  L.  ed.  388,  14  Sup.  Ct.  Rep.  409. 

The  act  in  question  is  substantially  an  in- 
solvency law,  and  therefore  of  no  effect  when 
a  national  bankruptcy  law  is  in  force. 

Sturges  V.  Crowninshield,  4  Wheat.  122, 
4  L.  ed.  529;  Ogden  v.  Saunders,  12  Wheat. 
213,  6  L.  ed.  606;  Tua  v.  Carriere,  117  U.  S. 
201,  29  L.  ed.  865,  6  Sup.  Ct.  Rep.  605;  Bran- 
denburg, Bankr.  3d  ed.  §  16. 

Mr.  Swagar  Sherley  argued  the  cause, 
and,  with  Messrs.  Benn  M.  Corwin  and 
Henry  C.  Quinby,  filed  a  brief  for  defendant 
in  error: 

The  subject  dealt  with  is  within  the  police 
power  of  the  state. 

Lemieux  v.  Young,  211  U.  S.  489,  63  L. 
ed.  295,  29  Sup.  Ct.  Rep.  174;  John  P. 
Squire  &  Co.  v.  Tellier,  185  Mass.  18,  102 
Am.  St.  Rep.  322,  69  N.  E.  312;  Spurr  t. 
Travis,  145  Mich.  721,  116  Am.  St.  Rep.  330, 
108  N.  W.  1090,  9  A.  &  E.  Ann.  Cas.  260; 
Neas  v.  Borches,  109  Tenn.  398,  97  Am.  St. 
Rep.  861,  71  a  W.  60;  McDaniels  v.  J.  J. 
Connelly  Shoe  Co.  30  Wash.  649,  60  L.RJL 
947,  94  Am.  St.  Rep.  889,  71  Pac.  37. 

The  act  does  not  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States. 
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Slaughter  House  Cases,  16  Wall.  36-74,  21 
L.  ed.  394-408;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273. 

The  act  does  not  deprive  any  person  of 
liberty  or  property  without  due  process  of 
law. 

Dent  V.  West  Virginia,  129  U.  S.  124,  32 
L.  ed.  626,  9  Sup.  Ct.  Rep.  231 ;  Barbier  v. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  6  Sup. 
Ct.  Rep.  357;  Mugler  v.  Kansas,  supra;  Hol- 
den  V.  Hardy,  169  U.  S.  366,  42  L.  ed.  780, 

18  Sup.  Ct  Rep.  383;  Knoxville  Iron  Co.  v. 
Harbison,  183  U.  S.  13,  46  L.  ed.  55,  22  Sup. 
Ct.  Rep.  1;  Orient  Ins.  Co.  v.  Daggs,  172 
U.  S.  557,  43  L.  ed.  552,  19  Sup.  Ct.  Rep. 
281. 

The  act  is  not  in  restraint  of  trade. 

John  P.  Squire  &  Co.  v.  Tellier,  185  ^lass. 
20,  102  Am.  St.  Rep.  322,  69  N.  E.  312; 
Plumley  v.  Massachusetts,  155  U.  S.  461,  39 
L.  ed.  223,  5  Inters.  Com.  Rep.  590,  15  Su]). 
Ct.  Rep.  154;  Nutting  v.  Massachue  itts,  183 
U.  S.  533,  46  L.  ed.  324,  22  Sup.  Ct.  Rep. 
238;  Soon  Hing  v.  Crowley,  113  U.  S.  709, 
28  L.  ed.  1147,  5  Sup.  Ct.  Rep.  730;  Booth 
V.  Illinois,  184  U.  S.  429,  46  L.  ed.  626,  22 
Sup.  Ct.  Rep.  425;  Otis  v.  Parker,  187  U.  S. 
606,  47  L.  ed.  323,  23  Sup.  Ct.  Rep.  168 ;  Ja- 
cobson  V.  Massachusetts,  197  U.  S.  27,  49  L. 
cd.  650,  25  Sup.  Ct.  Rep.  358,  3  A.  &  £.  Ann. 
Cas.  765;  Ah  Sin  v.  Wittman,  198  U.  S.  500, 
49  L.  ed.  1142,  25  Sup.  Ct.  Rep.  756;  Cali- 
fornia Reduction  Co.  v.  Sanitary  Reduction 
Works,  199  U.  S.  318,  50  L.  ed.  209,  26  Sup. 
Ct  Rep.  100. 

The  act  is  not  a  denial  of  the  equal  pro- 
tection of  the  laws. 

Barbier  v.  Connolly,  supra;  Soon  Hing  v. 
Crowley,  113  U.  S.  703,  28  L.  ed.  1145,  5  Sup. 
Ct.  Rep.  730;  Powell  v.  Pennsylvania,  127 
U.  S.  678,  683,  32  L.  ed.  253,  256,  8  Sup.  Ct 
Rep.  992,  1257;  Moore  v.  Missouri,  159  U.  S. 
673,  677,  40  L.  ed.  301,  303,  16  Sup.  Ct.  Rep. 
179;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Mat- 
thews, 174  U.  S.  96,  103,  43  L.  ed.  909,  912, 

19  Sup.  Ct  Rep.  609;  Frisbie  v.  United 
States,  157  U.  S.  160-165,  39  L.  ed.  657-659, 
15  Sup.  Ct  Rep.  586;  United  States  v.  Joint 
Traffic  Asso.  171  U.  S.  605-571,  43  L.  ed. 
25J^288,  19  Sup.  Ct.  Rep.  25;  Missouri  P.  R. 
Co.  V.  Mackey,  127  U.  S.  205,  32  L.  ed.  107, 
8  Sup.  Ct  Rep.  1161;  Minneapolis  &  St  L. 
R.  Co.  V.  Beckwith,  129  U.  S.  26,  32  L.  ed. 
685,  9  Sup.  Ct  Rep.  207. 

Mr.  Benn  M.  Corwin  also  argued  the 
cause  and  filed  a  brief  for  defendant  in  error: 

The  provisions  of  the  Ist  section  of  the 
14th  Amendment  do  not  guarantee  to  the 
individual  citizen  the  unqualified  right  to  do 
M  he  chooses  with  his  property,  regardless 
of  the  lights  of  others;  but  such  rights  are 
subject  to  such  reasonable  restraint,  under 
the  police  power  of  the  state,  as  the  law- 
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making  power  may  prescribe  for  the  bene- 
fit of  all  the  people. 

Crowley  v.  Christensen,  137  U.  S.  86,  89, 
90,  34  L.  ed.  620-623,  11  Sup.  Ct.  Rep.  13; 
Corfield  v.  Coryell,  4  Wash.  C.  C.  381,  Fed. 
Cas.  No.  3,230;  Slaughter-House  Cases,  16 
Wall.  36,  76,  21  L.  ed.  394,  408;  Cooley, 
Const.  Lim.  6th  ed.  739-743.  Pool  ▼.  Trex- 
ler,  76  N.  C.  297;  State  v.  Heinemann,  W) 
Wis.  256;  Porter  v.  Ritch,  70  Conn.  254,  39 
L.R.A.  353,  39  Atl.  169;  Com.  v.  Alger,  7 
Cush.  85;  Boston  Beer  Co.  v.  Massachusetts, 
97  U.  S.  25-32,  24  L.  ed.  989-991;  Mugler 
v.  Kansas,  123  U.  S.  623-665,  31  L.  ed.  205- 
211,  8  Sup.  Ct  Rep.  273;  Ward  v.  Farwell, 
07  111.  609;  St  Louis  &  S.  F.  R.  Co.  v.  Mat- 
hews, 165  U.  S.  1-23,  41  L.  ed.  611-619,  17 
Sup.  Ct.  Rep.  243;  Jacobson  v.  Massachu- 
setU,  197  U.  S.  11-27,  49  L.  ed.  643-050,  25 
Sup.  Ct.  Rep.  358,  3  A.  &  £.  Ann.  Cas.  520; 
Cooley  Const.  Lim.  6ih  ed.  p.  743. 

The  prevention  of  fraud  is  the  benefit 
sought  to  be  secured  to  the  people  in  the  en- 
actment of  "sales- in -bulk"  statutes. 

Sampson  v.  Brandon  Grocery  Co.  127  Ga. 
454,  56  S.  £.  483,  9  A.  &  E.  Ann.  Cas.  331 ; 
McDaniels  v.  J.  J.  Connelly  Shoe  Co.  30 
Wash.  549,  60  L.R.A.  947,  94  Am.  St  Rep. 
889,  71  Pac.  37;  Lemieux  v.  Young,  211  U. 
S.  489,  493,  53  L.  ed.  295,  299,  29  Sup.  Ct 
Rep.  174. 

Tlie  prevention  of  fraud  being  the  ac- 
knowledged purpose  of  this  statute,  a  few 
decisions  sustaining  the  validity  of  analo- 
gous legislation  for  the  prevention  of  fraud 
in  the  sale  of  food  and  other  articles  may 
not  be  inappropriate. 

Com.  V.  Waite,  11  Allen,  265,  87  Am.  Dec. 
711 ;  State  v.  Campbell,  64  N.  H.  403, 10  Am. 
St  Rep.  419,  13  Atl.  585;  Booth  v.  Illinois. 
184  U.  S.  425,  428,  429,  46  L.  ed.  623,  625, 
626,  22  Sup.  Ct  Rep.  425;  Munn  y.  Illinois, 
94  U.  S.  113,  125,  24  L.  ed.  77,  84;  Otis  v. 
Parker,  187  U.  S.  606,  608,  609,  47  L.  ed. 
323,  327,  328,  23  Sup.  Ct  Rep.  168;  Jacob- 
son  V.  Massachusetts,  supra;  Plumley  ▼. 
Massachusetts,  155  U.  S.  461,  468,  39  L.  ed. 
223,  225,  6  Inters.  Com.  Rep.  590,  15  Sup.  Ct. 
Rep.   154. 

This  statute  aflfects  all  persons  in  Michi- 
gan, whether  wholesalers  or  retailers  of  any 
and  every  class  of  merchandise  or  merchan- 
dise and  fixtures,  in  exactly  the  same  man- 
ner and  degree;  imposing  restrictions  upon 
the  sale,  in  the  exercise  of  the  police  power 
of  the  state,  for  the  prevention  of  fraud. 
PlaintifT  in  error  was  not  arbitrarily  de- 
prived of  its  property  nor  denied  the  equal 
protection  of  the  laws. 

Leeper  v.  Texas,  139  U.  S.  462,  35  L.  ed. 
225,  11  Sup.  Ct  Rep.  579. 

Due  process  of  law,  within  the  meaning 
of  the  Amendment,  is  secured  if  the  laws  op- 
erate on  all  alike^  and  do  not  subject  the 
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individual  to  any  arbitrary  exercise  of  the 
power  of  tlie  government. 

Giozza  V.  Tiernan,  148  U.  S.  657,  662,  37 
L.  ed.  599,  601,  13  Sup.  Ct.  Rep.  721 ;  New 
York  &  N.  E.  R,  Co.  v.  Bristol,  151  U.  8. 
556,  567,  38  L.  ed.  269,  272,  14  Sup.  Ct.  Rep. 
437 ;  Duncan  v.  Missouri,  152  U.  S.  377,  382, 
38  L.  ed.  485,  487,  14  Sup.  Ct.  Rep.  570; 
Hurtado  v.  California,  110  U.  S.  516,  535, 
28  L.  ed.  232,  238,  4  Sup.  Ct.  Rep.  Ill,  292; 
Lemieux  v.  Young,  211  U.  S.  480,  496,  53  L. 
ed.  295,  300,  29  Sup.  Ct.  Rep.  174. 

The  statute  places  under  the  same  restric- 
tions, and  subjects  to  like  penalties  and  bur- 
dens, all  who  attempt  to  sell  or  purchase  a 
stock  of  merchandise  or  merchandise  and  fix- 
tures in  bulk,  or  otherwise  than  in  the  ordi- 
nary course  of  trade  and  in  the  regular  and 
usual  prosecution  of  the  business  of  the  sell- 
er, thus  recognizing  and  preserving  the 
principle  of  equity  among  all  those  engaged 
in  the  same  business.- 

Leeper  v.  Texas,  139  U.  S.  462,  468,  35  L. 
ed.  225,  227,  11  Sup.  Ct.  Rep.  579;  Powell  v. 
Pennsylvania,  127  U.  S.  078,  687,  32  L.  ed. 
253,  257,  8  Sup.  Ct.  Rep.  992,  1257;  Barbicr 
v.  Connolly,  113  U.  S.  27,  31,  28  L.  ed.  923, 
924,  5  Sup.  Ct.  Rep.  357;  Soon  Hing  v. 
Crowley,  113  U.  S.  703,  708,  709,  28  L.  ed. 
1145-1147,  5  Sup.  Ct.  Rep.  730;  Missouri  P. 
R.  Co.  V.  Humes,  115  U.  S.  512,  523,  29  L. 
ed.  463,  466,  6  Sup.  Ct.  Rep.  110;  Missouri 
P.  R.  Co.  V.  Mackey,  127  U.  S.  205,  209,  32 
L.  ed.  107,  109,  8  Sup.  Ct.  Rep.  1161;  Spurr 
V.  Travis,  145  Mich.  723,  116  Am.  St.  Rep. 
330,  108  N.  W.  1090,  9  A.  &  E.  Ann.  Cas. 
250;  Minneapolis  &  St.  L.  R.  Co.  v.  Beck- 
with,  129  U.  S.  26,  29-33,  32  L.  ed.  585-587, 
9  Sup.  Ct.  Rep.  207 ;  Lemieux  v.  Young,  su- 
pra; St.  Louis  &  S.  F.  R.  Co.  v.  Mathews, 
165  U.  S.  1,  41  L.  ed.  611,  17  Sup.  Ct.  Rep. 
243. 

The  "unreasonableness  of  a  law"  is  not  a 
subject  for  judicial  cognizance. 

Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  208,  32  L.  ed.  107,  108,  8  Sup.  Ct.  Rep. 
1161;  Missouri  P.  R.  Co.  v.  Humes,  115  U. 
S.  512,  520,  29  L.  ed.  463,  465,  6  Sup.  Ct. 
Rep.  110;  Mugler  v.  Kansas,  123  U.  S.  632, 
660,  661,  31  L.  ed.  205,  210,  8  Sup.  Ct.  Rep. 
273;  Powell  v.  Pennsylvania,  127  U.  S.  678, 
686,  32  L.  ed.  253,  257,  8  Sup.  Ct.  Rep.  992, 
1257;  People  v.  Snowberger,  113  Mich.  86,  67 
Am.  St.  Rep.  449,  71  N.  W.  497;  People  v. 
Worden  Grocer  Co.  118  Mich.  608,  77  N.  W. 
315;  Barton  v.  McWhinney,  85  Ind.  488; 
Bertholf  v.  O'Reilly,  74  N.  Y.  510,  30  Am. 
Rep.  323;  Reeves  v.  Corning,  51  Fed.  787; 
Territory  ex  rel.  McMahon  v.  O'Connor,  6 
Dak.  412,  3  L.R.A.  355,  41  N.  W.  746. 

As  the  subject  to  which  the  statute  relates 
was  clearly  within  the  police  powers  of  the 
state,  the  statute  cannot  be  held  to  be  re- 
pugnant to  the  due  process  clause  of  the 
64  L.  ed. 


14th  Amendment,  because  of  the  nature  or 
character  of  the  regulations  which  the  stat- 
ute embodies,  unless  it  clearly  appears  that 
those  regulations  are  so  beyond  all  reason- 
able relation  to  the  subject  to  which  they 
are  applied  as  to  amount  to  mere  arbitrary 
usurpation  of  power. 

Lawton  v.  Steele,  152  U.  S.  133,  136,  38  L. 
ed.  385,  388,  14  Sup.  Ct.  Rep.  499;  Booth  v. 
Illinois,  184  U.  S.  425,  429,  46  L.  ed.  623,  026, 
22  Sup.  Ct.  Rep.  425;  Holden  v.  Hardy,  169 
U.  S.  366,  392,  42  L.  ed.  780,  791,  18  Sup.  Ct. 
Rep.  383;  Lemieux  v.  Young,  211  U.  8.  480, 
53  L.  ed.  295,  29  Sup.  Ct.  Rep.  174. 

The  objection  that  the  statute  is  void  be- 
cause, by  its  tenns,  it  makes  ordinary  busi- 
ness transactions  which,  by  the  law,  are 
presumably  valid,  conclusively  dishonest, 
fraudulent,  and  void,  is  equally  untenable. 

People  v.  West,  106  N.  Y.  293,  60  Am.  Rep. 
452,  12  N.  E.  610;  Lawton  v.  Steele,  162 
U.  S.  143,  38  L.  ed.  391,  14  Sup.  Ct.  Rep. 
499,  119  N.  Y.  233,  7  L.R.A.  134,  16  Am.  St. 
Rep.  813,  23  N.  E.  878;  Com.  v.  Huntley,  166 
Mass.  241,  15  L.R.A.  839,  30  N.  £.  1127; 
Com.  V.  Waite,  11  Allen,  265,  87  Am.  Dec. 

7n. 

Tlie  great  weight  of  authority  sustains  the 
validity  of  statutes  containing  provisions 
like  those  in  the  statute  in  question. 

Calkins  v.  Howard,  2  Cal.  App.  233,  83 
Pac.  280;  Walp  v.  Mooar,  76  Conn.  515,  57 
Atl.  277;  Spencer  v.  Broughton,  77  Conn. 
38,  58  Atl.  236;  Re  Paulis,  144  Fed.  472; 
Young  V.  Lemieux,  79  Conn.  434,  20  L.R.A. 
(N.S.)  160,  129  Am.  St.  Rep.  193,  65  Atl. 
436,  600,  8  A.  &  E.  Ann.  Cas.  452,  211  U.  S. 
489,  53  L.  ed.  295,  29  Sup.  Ct  Rep.  174; 
Hart  V.  Roney,  93  Md.  432,  49  Atl.  661 ;  Wil- 
son  V.  Edwards,  32  Pa.  Super.  Ct.  295;  Fein- 
gold  ▼.  Steinberg,  33  Pa.  Super.  Ct.  30; 
Fisher  v.  Herrmann,  118  Wis.  424,  95  N.  W. 
392;  Spurr  y.  Travis,  145  Mich.  721,  116 
Am.  St  Rep.  330,  106  N.  W.  1090,  9  A.  &  E. 
Ann.  Cas.  250;  Musselman  Grocer  Co.  v. 
Kidd,  D.  k  P.  Co.  151  Mich.  478,  115  N.  W. 
409;  John  P.  Squire  &  Co.  v.  Tellicr,  185 
Mass.  18,  102  Am.  St  Rep.  322,  69  N.  £. 
312;  Thorpe  v.  Pcnnock  Mercantile  Co.  90 
Minn.  22,  108  N.  W.  940,  9  A.  &  E.  Ann.  Cas. 
229;  Jaques  &  T.  Co.  v.  Carstarphen  Ware- 
house Co.  131  Ga,  1,  62  S.  E.  82;  Williams 
v.  Fourth  Nat  Bank,  15  Okla.  477,  2  L.R.A. 
(N.S.)  334,  82  Pac.  496,  6  A.  &  E.  Ann.  Cas. 
970;  Neas  v.  Borches,  109  Tenn.  396,  97 
Am.  St  Rep.  851,  71  S.  W.  60;  Wasserroan 
V.  McDonnell,  190  Mass.  326,  76  N.  E.  060; 
Kelly-Buckley  Co.  v.  Cohen,  195  Mass.  586, 
81  N.  E.  297;  Hart  v.  Brierley,  189  Mass. 
598,  76  N.  E.  286;  Hannah  v.  Richter  Brew- 
ing Co.  149  Mich.  220,  12  L.R.A.(N.S.)  178, 
119  Am.  St  Rep.  674, 112  N.  W.  713,  12  A.  ft 
E.  Ann.  Cas.  344;  Farrar  v.  Lonsby  Lumber 
t  Coal  Co.  149  Mich.  118.  112  N.  W.  726; 
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Pierwn  ft  H.  Co.  v.  Noret,  154  Mich.  268, 
117  N.  W.  M4i  Bixler  v.  Fry,  15T  Mich.  3U, 
122  N.  W.  110;  Cnraterphen  Warehouse  Co. 
».  Fried,  124  Ga.  544,  52  S,  E.  698;  Par- 
ham  &  Co.  V.  Potts-Tbompeon  Liquor  Co.  127 
0%.  303,  SS  S.  E.  400;  Sampson  y.  Brandon 
Grocery  Co.  127  Ga.  454,  56  B.  E.  488,  8  A. 
ft  E.  Ann.  Cas.  331 ;  Taylor  v.  Folds,  2  Ga. 
App.  463,  68  S.  E.  683;  Gilbert  v.  Gonyea, 
103  Minn.  459,  115  N.  W.  640;  Kolander  v. 
Dunn,  D6  Minii.  422,  104  N.  W.  371,  4S3;  Mc- 
Daniels  v.  J.  J.  Connelly  Shoe  Co.  30  Waeh. 
640,  60  L.R.A.  947,  94  Am.  St.  Rep.  8BD,  71 
Pac.  37;  Be  GaskitI,  130  Fed.  236)  Fitz 
Henry  v.  Munter,  33  Waah.  620,  74  Pac. 
1003;  Kohn  v.  Fishbach,  36  Wash.  69,  104 
Am.  St.  Rep.  941,  78  Pac.  109;  Ftaaa  v.  Mor- 
gan, 36  Wash.  160,  78  Pac.  784 ;  Holford  y. 
TreweLla,  3«  Wash.  654,  70  Pac.  308;  Seattle 
Brewing  ft  Halting  Co.  t.  Donofrio,  34 
Wash.  18,  74  Pac.  823;  Albrecht  v.  Cudihee, 
37  Wash.  206,  79  Pac.  628;  Everett  Produce 
Co.  V.  Smith  Bros.  40  Wash.  S6S,  2  L.R.A. 
(N.S.)  331,  111  Am.  St.  Rep.  979,  82  Pac. 
006,  5  A.  ft  E.  Ann.  Cas.  706;  State  t.  Art- 
us,  llOLa.  441,  34  So.  596. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court; 

This  case  involves  the  inquiry  whether 
act  No.  223  of  the  Public  Acts  ol  the  sUte 
of  Michigan  of  the  year  1905,  commonly 
known  as  the  "sales- in-bulk  act,"  is  re- 
pugnant to  the  14th  Amendment.  The  act 
is  copied  in  the  margin.t 


•The  controversy  thus  arose;  Early  [4T0 
in  the  year  1906,  Frank  B.  Ford  operated  « 
store  in  the  village  of  Berrien  Springs,  Mich- 
igan, consisting  of  various  departments, — 
hardware,  grocery,  meat  market,  and  furni- 
ture department,  and  buggies  and  machinery 
department  Prior  to  May  23,  1906,  Ford 
made  sale  of  the  stock  included  in  the  bug- 
gies and  machinery  department.  On  the 
day  mentioned,  plaintiff  in  error,  after 
taking  an  inventory  of  the  stock  in  the 
grocery  department,  valuing  it  at  cost,  less 
10  per  cent,  purchased  the  same  for  $2,100, 
deducting  an  indobtGdnesa  due  from  Ford 
of  $415.45,  end  paying  the  balance  in  cash. 
In  making  purchase,  the  requirements  of 
the  Bslea-in  bulk  act  referred  to  were  not 
complied  with  in  any  particular.  After  the 
sale,  Ford  still  otvnod  the  meat  market, 
worth  between  eight  hundred  and  a  thou- 
sand dollars,  and  the  stock  of  hardware, 
worth  between  five  and  six  thousand  dollar*. 
He  afterwards  sold  the  stock  of  hardware 
for  about  forty-one  hundred  dollars,  and  od 
such  *8ale  the  requirements  of  the  [471 
sales-in-bulk  act  were  complied  with.  The 
meat  market  was  also  disponed  of,  and  in 
Februarj',  1907,  bankruptcy  procefuinRS  were 
commenced  against  Ford,  with  what  result 
the   record   does   not  disclose. 

After  the  sale  of  the  stock  of  the  grocery 
department  to  Kidd,  Dater,  ft  Price  Com- 
pany, plaintiff  in  error,  the  Mussel  man 
Grocer  Company,  defendant  in  error,  sued 
Ford  upon  an  account,  and  joined  as  gar- 


tSec.  1.  The  »ale,  transfer,  or  assignment, 
in  bulk,  of  any  part  or  the  whole  of  a  stock 
of  merchandise,  or  merchandise  and  the  hx- 
tures  pertaining  to  the  conducting  of  said 
business,  otherwise  than  in  the  ordinary 
course  of  trade  and  in  the  regulnr  prose- 
cution of  the  business  of  the  seller,  trans- 
ferrer, or  assignor,  shall  be  void  as  against 
tlie  creditors  of  the  seller,  transferrer,  as- 
signor, unless  the  seller,  transferrer,  as- 
signor, and  purchaser,  transferee,  and  as- 
signee, shall,  at  least  five  days  before  the 
Bale,  make  a  full,  detailed  inventory,  show- 
Ins  the  quantity,  and,  so  far  as  possible, 
with  the  exercise  of  reasonable  diligence,  the 
cost  price  to  the  seller,  transferrer,  and  as- 
signor, of  each  article  to  be  included  in  the 
sale;  and  unless  tlie  purchaser,  transferee, 
and  assignee  demand  and  receive  from  the 
aeller,  transferrer,  and  assignor  a  written 
list  of  names  and  addresses  of  the  creditors 
of  the  seller,  transferrer,  and  assignor,  with 
the  amount  of  the  indebtedness  due  or 
owing  to  each,  and  certified  by  the  seller, 
transferrer,  and  assignor,  under  oath,  to  be 
a  full,  accurate,  and  complete  list  of  his 
creditors,  and  of  his  indebtedness;  and  un- 
less the  purchaser,  transferee,  and  assignee 
■hall,  at  lenHt  five  days  before  taking  pos- 
■ession  of  such  merchandise,  or  merchandise 
and  fixtures,  or  paying  therefor,  notify 
personally  or  by  registcied  mail,  every 
S44 


creditor  whose  name  and  address  are  stated 
in  said  list,  or  of  which  he  has  knowled<^ 
of  the  proposed  sale,  and  of  the  price,  terms, 
and  conditions  thereof. 

Sec  2.  Sellers,  transferrers,  and  as- 
signors, purchasers,  transferees,  and  as- 
signees, under  this  act,  shall  include  corpo- 
rations, Bssooiationa.  copartnerships,  and 
individuals.  But  nothing  contained  in  this 
act  shall  apply  to  sales  by  executors,  ad- 
ministrators, receivers,  trustees  in  bank- 
ruptcy, or  any  public  officer  under  judicial 

Sec.  3.  Any  purchaser,  transferee,  or  as- 
signee who  fhall  not  conform  to  the  pro- 
visions of  this  act,  shall,  upon  application 
of  any  of  the  creditors  of  the  seller,  trans- 
ferrer, or  assignor,  become  a  receiver,  and 
be  held  accountable  to  such  creditors  for  all 
the  goods,  narp-i,  merchandise,  and  fixtures 
that  have  come  into  his  possession  by  virtue 
of  such  sale,  transfer,  or  assignment;  Pro- 
vided, however,  that  any  purchaser,  trans- 
feree, or  assignee,  who  shall  conform  to  the 
provisions  of  this  act,  shall  not  be  held  in 
any  way  accountable  to  any  creditor  of  tho 
seller,  transferrer,  or  assignor,  or  to  tho 
seller,  transferrer,  or  assignor,  for  any  of 
tlie  goods,  wares,  merchandise,  or  Axturea 
that  have  come  into  the  possesaion  of  said 
purchaser,  tran-iferee,  or  ns-iignee  by  TirtiM 
of  such  sale,  transfer,  or  assignment 
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nishee  the  Kidd,  Datcr,  &  Price  CoTYipany, 
upon  the  theory  that  the  latter  company  in- 
curred a  liability  to  respond  as  garnishees 
for  the  property  acquired  from  Ford,  be- 
cause of  noncompliance  with  the  require- 
ments of  the  act  in  question.  Upon  the  trial 
it  was  contended  by  counsel  for  Kidd,  Dater, 
&  Price  Company  that,  if  valid,  the  statute 
did  not  authorize  garnishment  proceedings 
for  its  enforcement,  and  that  the  act  was 
invalid  because  repugnant  both  to  the  j 
Constitution  of  the  state  and  to  the  Consti- 
tution of  the  United  States.  The  last  con- 
tention, with  which  alone  we  are  concerned, 
was   thus   expressed: 

"The  act  violates  §  1  of  the  14th  Amend- 
ment to  the  Federal  Constitution,  which 
provides  that  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  imnuinitios  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without 
duo  proco^s  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  tlie  laws." 

The  trial  court  held  the  contentions  as  to 
the  proper  construction  of  the  statute  and 
its  constitutionality  to  be  without  merit, 
and.  by  direction,  a  verdict  was  returned  for 
the  pin  in  tiff,  upon  which  judgment  was  duly 
entered.  Upon  appeal,  the  supreme  court 
of  Miolii^iran  afHrmed  the  judgment.  151 
Mich.  478,  115  N.  VV.  409.  It  held  the  sales- 
in-bulk  act  to  be  constitutional,  without  dis- 
cussion, upon  the  authority  of  a  previous 
decision  (Spurr  v.  Travis,  145  Mich.  721, 
IIG  Am.  St.  Rep.  330,  108  N.  W.  1090,  9 
A.  &  E.  Ann.  Cas.  250),  and  further  decided 
that  the  failure  to  comply  with  the  act 
made  the  sale  by  Ford  to  Kidd,  Dater,  k 
Price  Company  void  as  to  creditors,  and 
that  the  plaintiff  in  garnishment  was  enti- 
4  72]  tied  to  avail  of  the  garnishment  •pro- 
visions of  the  compiled  laws  of  the  state. 
This  writ  of  error  was  then  prosecuted. 

The  errors  assigned  embody  the  proposi- 
tion that  the  sales-in-bulk  act  in  question 
was  not  a  valid  exercise  of  the  police  powers 
of  the  state,  and  is  hence  repugnant  to  the 
14th  Amendment,  because  wanting  in  due 
process  of  law  and  denying  the  equal  pro- 
tection of  the  laws.  Substantially  the  same 
arguments  are  urged  as  were  presented  in 
Lemieux  v.  Young,  211  U.  S.  489,  53  L.  ed. 
295,  29  Sup.  Ct.  Rep.  174,  decided  after  this 
writ  of  error  was  sued  out.  In  the  Lemieux 
Case  the  validity  of  legislation  of  the  gen- 
eral character  of  that  embodied  in  the 
Michigan  statute  was  passed  on.  The  Con- 
necticut law,  the  constitutionality  of  which 
was  particularly  involved,  was  held  to  be 
a  valid  exercise  of  the  police  power  of  the 
state,  and  not  to  be  repugnant  to  the  due 
process  or  equal  protection  clauses  of  the 
64  L.  cd. 


14th  Amendment,  although  it  avoided,  as 
against  creditors,  sales  by  retail  dealers  in 
commodities  of  their  entire  stock  at  a  single 
transaction,  and  not  in  the  regular  course  of 
business,  unless  notice  of  intention  to  make 
such  sale  was  recorded  seven  days  before  its 
consummation.  The  opinion  in  that  case 
thus  concluded: 

"As  the  subject  to  which  the  statute  re- 
lates was  clearly  within  the  police  powers 
of  the  state,  the  statute  cannot  be  held  to 
be  repugnant  to  the  due -process  clause  of 
the  14th  Amendment,  because  of  the  nature 
or  character  of  the  regulations  which  the 
statute  embodies,  unless  it  clearly  appears 
that  those  regulations  are  so  beyond  all 
reasonable  relation  to  the  subject  to  which 
they  are  applied  as  to  amount  to  mere  arbi- 
trary usurpation  of  power.  Booth  v.  Illinois, 
184  U.  S.  425,  46  L.  ed.  623,  22  Sup.  Ct.  Rep. 
425.  This,  we  think,  is  clearly  not  the  case. 
So,  also,  as  the  statute  makes  a  classifi- 
cation  based  upon  a  reasonable  distinction, 
and  one  which,  as  we  have  seen,  has  been 
generally  applied  in  the  exertion  of  the 
police  power  over  the  subject,  there  is  no 
foundation  for  the  proposition  that  the  re- 
sult of  the  enforcement  of  the  statute  will 
be  to  deny  the  equal  protection  of  the 
laws." 

These  principles  are  decisive  against  the 
contentions  made  *in  this  cnse,  as  [473 
we  do  not  find  in  the  provisions  of  the 
Michigan  statute,  when  compared  with 
the  Connecticut  statute,  such  difTcrences 
as  would  warrant  us  in  holding  that 
the  regulations  of  the  Michigan  statute 
are  so  bevond  all  reasonable  relation 
to  the  subject  to  which  they  are  applied 
as  to  amount  to  mere  arbitrary  usurpa- 
tion of  power.  The  purpose  of  both 
statutes  is  the  same;  viz.y  to  prevent  the 
defrauding  of  creditors  by  the  secret  sale  of 
substantially  all  of  a  merchant's  stock  of 
goods  in  bulk,  and  both  require  notice  of 
such  sale,  and  make  void  as  to  creditors  a 
sale  without  notice.  The  differences  between 
the  two  statutes  are  pointed  out  by  counsel 
in   a   summary   which   we  excerpt   in   the 

margin  .f 

*It  is  apparent,  we  think,  from  this  [474 
summary,  that  the  statutes  are  alike  funda- 

tl.  The  Connecticut  law  relates  only  to 
retail  merchants;  the  Michigan  law  relates 
to  wholesale  and  retail  merchants. 

2.  The  Connecticut  law  requires  notice  to 
be  filed  in  the  town  clerk's  office;  the  Michi- 
gan law  requires  notice,  either  personally  or 
by  registered  mail,  to  the  creditors,  and  to 
this  end  requires  that  the  seller,  transferrer, 
or  assignor  shall,  under  oath,  certify  to  a 
full,  accurate,  and  complete  list  of  his 
creditors  and  of  his  indebtedness,  and  that 
the  purchaser  shall  notify,  personally  or  by 
registered  mail,  every  creditor  so  certified. 
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mentally,  and  differ  only  in  minor  and  inci- 
dental provisions.  In  some  respects  the 
Michigan  law  is  more  comprehensive  than 
the  Connecticut  law^  as  the  latter  law  was 
limited  to  retail  merchants,  while  the 
Michigan  law  affects  wholesalers  as  well  as 
retailers.  The  requirement  of  the  Michigan 
law,  that  a  full  and  detailed  inventory  shall 
be  made,  does  not  seem  to  uh  to  be  oppres- 
sive and  arbitrary,  as,  in  bona  fide  pur- 
chases of  stocks  of  goods  in  bulk,  a  careful 
purchaser  is  solicitous  to  demand  such  an 
inventory,  and  in  the  purchase  in  question 
an  inventory  was  in  fact  made.  Nur  can 
we  say,  in  view  of  the  ruling  in  the  Lcmieux 
Case,  to  the  effect  that  a  state  may,  without 
violating  the  Constitution  of  the  United 
(States,  require  that  creditors  be  con- 
structively notified  of  the  proposed  sale  of 
a  stock  of  goods  in  bulk,  that  a  requirement 
for  what  is  in  effect  actual  notice  to  each 
creditor  is  so  unreasonable  as  to  be  a  mere 
arbitrary  exertion  of  power,  beyond  the 
authority  of  the  legislature  to  exert.  We 
do  not  deem  it  necessary  to  further  pur- 
sue the  subject,  as  we  think  it  clearly  re- 
sults, from  the  ruling  in  Lemieux  v.  Young, 
that  the  Michigan  statute  in  no  way  of- 
fends against  the  Constitution  of  the  Unit- 
ed States,  and  therefore  that  the  court  be- 
low was  right  in  so  deciding. 
Affirmed. 


476]  •MARIA  MARGARITA  VOLCEY 
SOUFFRONT,  Widow  of  Fleurian,  Maria 
Elizabeth  Odette  Fleurian,  and  Maria  An- 
toinette Ema  Fleurian,  Widow  of  Souf- 
front,  Plffs.  in  Err., 
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(See  S.  C.  Reporter's  ed.  475-487.) 

Jndfrment  •»  res  Judicata  —  parties  and 
privies. 
1.  Judgments  of  Porto  Rican  courts  in 


favor  of  the  vendors  of  real  property  in  ac- 
tions begun  by  them  for  the  benefit  of  their 
vendees  after  parting  with  title,  to  make 
effective  proceedings  in  French  tribunals  by 
annulling  a  prior  ''private  contract  of  sale*' 
and  a  mortgage  made  by  the  person  claim- 
ing under  such  contract,  o])erate  as  re« 
jiulicata  in  fnvor  of  sucli  vendees  and  those 
dernigiiin;):  title  through  thoni,  as  fully  as 
if  they  had  been  parties  to  the  record. 
[For  other  cases,  see  .Tudgiuciit,  III.  k,  in 
Digest  Sup.  CL  11)08.] 

Jury  —  denying    right   to  «  Judgment 
on  pleadings. 

2.  The  court  does  not  usurp  the  province 
of  the  jury  in  rendering  judgment  uptm  the 
pleadings,  which  present  the  questions 
whether,  upon  the  facts  appearinjx  in  cer- 
tain judmnonts  pleaded  as  res  juitivnta  or 
averred  in  the  answer,  the  defendants  were, 
as  a  matter  of  law,  in  ]irivity  with  the  c<mi- 
plainants  in  the  cause  in  wliicli  tlic  judg- 
ments were  rendered,  or  whether  the.-o  judg- 
ments could  be  collaterally  attacked  for  the 
alleged  insanity  of  the  defendant  when  en- 
tered. 
[Doiilnl  or  infringement  of  ri};ht  to  jury,  see 

Jury.  I.  d,  in  Diaest  Sup.  Ct.  190S.] 

[No.  165.] 

Argued  April  15,  1910.     Decided  May  16, 

1910. 


IN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  judgment  dismissing  an  action  to  recover 
the  possession  of  real  property,  and  dam- 
ages for  its  detention.    Affirmed. 

See  same  case  below,  3  Porto  Rico  Fed. 
Rep.  88. 
The  facts  are  stated  in  the  opinion. 

Mr.  Hannis  Taylor  argued  the  cause  and 
filed  a  brief  for  plaintiffs  in  error: 

The  case  must  be  reversed  in  order  that 
the  contested  issues  of  fact  in  this  action 
of  ejectment  may  be  tried  by  jury. 

Baylis  v.  Travellers*  Ins.  Co.  113  U.  S.  316, 
28  L.  ed.  989,  5  Sup.  Ct.  Rep.  494;  Idaho  k 


Note.  —  On  the  right  to  trial  by  jury — 
see  notes  to  Justices  of  Supreme  Ct.  v.  Unit- 
ed States,  19  L.  ed.  U.  S.  658;  Eilenbecker  v. 


District  Ct.  33  L.  ed.  U.  S.  801 ;  Gulf,  C.  k 
S.  F.  R.  Co.  v.  Shane,  39  L.  ed.  U.  S.  727; 
and  Perego  v.  Dodge,  41  L.  ed.  U.  S.  113. 


of  the  proposed  sale    and    the    conditions 
thereof. 

3.  The  Connecticut  law  requires  notice  to 
be  filed  seven  days  prior  to  the  sale,  and 
the  Michigan  law  requires  five  davs  before 
completion  of  sale,  the  purchaser  shall  noti- 
fy, personally  or  by  registered  mail,  every 
creditor,  etc. 

4.  The  Connecticut  law  requires  a  descrip- 
tion in  general  terms  of  the  property  to  be 
sold;  the  Michigan  law  requires  a  full  and 
detailed  inventory,  showing  the  quantity, 
and,  so  far  as  possible  with  the  exercise  of 
reasonable  diligence,  the  cost  price  to  the 
seller,  transferrer,  and  assignor,  of  each 
article  to  be  included  in  the  sale. 
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5.  The  Michigan  law  provides  that  any 
purchaser  not  conforming  to  the  provisions 
of  the  act  shall,  on  application  of  any 
creditor  of  the  seller,  become  a  receiver,  and 
be  held  accountable  to  such  creditors  for 
all  goods,  etc.;  the  Connecticut  law  simply 
states  that  failure  to  comply  with  the  act 
shall  make  the  sale  void  as  against  the 
creditors. 

6.  The  Michigan  law  provides  that,  upon 
compliance  with  the  provisions  of  the  act, 
a  purchaser  shall  not  in  any  way  be  held 
accountable  to  any  creditor  of  the  seller  or 
to  the  seller  for  any  of  the  goods  so  pur* 
chased ;  the  Connecticut  law  is  without  any 
such  provision. 
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O.  Land  Improv.  Co.  v.  Bradbury,  132  U.  S. 
615,  33  L.  ed.  433,  10  Sup.  Ct.  Rep.  177;  Mor- 
gan V.  Gay,  19  Wall.  81,  22  L.  ed.  100. 

Defendants,  by  their  failure  or  refusal  to 
demur  to  the  replication,  admitted  its  suf- 
ficiency in  law  as  a  complete  answer  to  all 
of  their  pleas. 

6  Enc.  PI.  &  Pr.  p.  379;  Rhode  Island  v. 
Massachusetts,  12  Pet.  657,  9  L.  ed.  1233; 
£vans  v.  Gee,  11  Pet.  85,  9  L.  ed.  641;  Bell 
V.  Mobile  &  O.  R.  Co.  4  Wall.  598,  18  L.  ed. 
338 ;  Stanton  v.  Embrey,  93  U.  S.  563,  23  L. 
ed.  984. 

Mr.  Charles  M.  Boerman  also  filed  a  brief 
for  plaintiffs  in  error: 

Those  who  acquire  a  title  before  any  suit 
brought  by  the  vendors  or  former  owners  are 
not  to  be  considered  as  privies  to  such  suit 
or  a  judgment  thereon. 

Freeman,  Judgm.  1st  ed.  §  162;  Dull  v. 
Blackman,  169  U.  S.  248,  42  L.  ed.  734,  18 
Sup.  Ct.  Rep.  333;  Kerr  v.  Watts,  6  Wheat. 
.360,  6  L.  ed.  330;  Cannon  River  Mfrs.  Asso. 
v.  Rogers,  42  Minn.  123, 18  Am.  St.  Rep.  497, 
43  N.  W.  792;  Wicse  v.  San  Francisco  Musi- 
cal Fund  Soc.  7  L.R.A.  679,  note;  Sessions 
V.  Johnson,  95  U.  S.  347,  24  L.  ed.  696;  Gra- 
ham v.  Chamberlain,  3  Wall.  704,  18  L.  ed. 
247 ;  Keokuk  &  W.  R.  Co.  v.  Scotland  Coun- 
ty Ct.  152  U.  S.  326,  38  L.  ed.  462,  14  Sup. 
Ct.  Rep.  005;  Bedon  v.  Davie,  144  U.  S.  143, 
36  L.  ed.  380,  12  Sup.  Ct.  Rep.  665;  Keokuk 
&  W.  R.  Co.  v.  Missouri,  152  U.  S.  317,  38  L. 
ed.  457,  14  Sup.  Ct.  Rep.  692. 

The  judgment  of  a  foreign  court,  and  es- 
pecially a  French  court,  upon  the  right  or 
title  to  real  estate  situated  in  this  country, 
has  not  the  effect  of  res  judicata. 

Dull  v.  Blackman,  169  U.  S.  246,  42  L.  ed. 
734,  18  Sup.  Ct.  Rep.  333;  Hilton  v.  Guyot, 
169  U.  S.  113,  40  L.  ed.  96,  16  Sup.  Ct.  Rep. 
139;  Carpenter  v.  Strange,  141  U.  S.  106,  36 
L.  ed.  647,  11  Sup.  Ct.  Rep.  960. 

A  decree  in  equity,  rendered  upon  a  de- 
murrer to  the  bill,  without  considering  the 
merits  of  the  case,  has  not  the  effect  of  rea 
judicata. 

Walden  v.  Bodley,  14  Pet.  156,  10  L.  ed. 
398;  1  Greenl.  £v.  §§  629,  630;  Hickey  v. 
Stewart,  3  How.  768,  11  L.  ed.  817;  Free- 
man, Judgm.  §  270;  Hughes  v.  United 
SUtes,  4  Wall.  237,  18  L.  ed.  305. 

Besides,  as  the  action  in  the  case  at  bar  is 
in  the  nature  of  the  trial  of  the  title,  it  is 
not  barred  even  by  a  former  judgment  in 
ejectment. 

Mallett  v.  Foxcroft,  1  Story,  477,  Fed.  Cas, 
No.  8,989,  4  How.  378,  11  L.  ed.  1019;  Stroth- 
er  y.  Lucas,  12  Pet.  434,  9  L.  ed.  1146; 
Merryman  v.  Bourne,  9  Wall.  699,  19  L.  ed. 
686. 

A  United  States  court  in  an  action  at  law 
cannot  render  judgment  without  a  jury  up- 
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on  the  pleadings,  where  the  facts  alleged  by 
one  party  are  controverted  by  the  other 
party. 

United  States  v.  La  Vengeance,  3  Dall. 
297,  1  L.  ed.  610;  Bank  of  Columbia  v.  Oke- 
ly,  4  Wheat.  235,  4  L.  ed.  669;  Edwards  v. 
Elliott,  21  Wall.  632,  22  L.  ed.  487. 

Mr.  Charles  Hartzell  argued  the  cause, 
and,  with  Mr.  Manuel  Rodriguez  Serra,  filed 
a  brief  for  defendants  in  error: 

A  nation  acquiring  territory,  whether  by 
purchase,  conquest,  or  otherwise,  is  not  nor 
are  its  courts  bound  to  pass  upon  or  correct 
wrongs  which  may  have  been  inflicted  or  per- 
mitted by  the  ceding  nation  to  one  of  its 
subjects,  or  affecting  property  within  the 
ceded  or  acquired  jurisdiction. 

Cessna  v.  United  States,  169  U.  S.  166, 
42  L.  ed.  702,  18  Sup.  Ct.  Rep.  304. 

If  the  necessary  identity  of  action  and 
parties  existed  in  the  bill  in  equity,  which  is 
the  foundation  of  the  fifth  dofenne,  then  that 
decision  would  be  final  and  binding  for  all 
time  as  to  the  matters  therein  and  thereby 
presented. 

Alley  V.  Nott,  111  U.  S.  473,  28  L.  ed. 
491,  4  Sup.  Ct.  Rep.  495;  Bissell  v.  Spring 
Valley  Twp.  124  U.  S.  232,  31  L.  ed.  414,  8 
Sup.  Ct.  Rep.  495;  Gould  y.  Evansville  4 
C.  R.  Co.  91  U.  S.  633,  23  L.  ed.  418. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

In  July,  1906,  plaintiffs  in  error  com- 
menced this  action  in  the  district  court  of 
the  United  States  for  the  district  of  Porto 
Rico,  to  recover,  from  the  defendants  in 
error,  the  possession  of  certain  described 
real  estate,  and  damages  from  April  12, 
1904,  for  unlawfully  withholding  possession 
thereof.  *The  right  to  the  relief  [4 7 » 
sought  was  based  upon  the  averment 
that  one  Clemente  De  Fleurian,  at  his 
death,  on  February  24,  1892,  was  seised 
in  fee  and  entitled  to  the  possession 
of  the  premises,  and  that  he  died  in- 
testate, leaving  the  plaintiffs — his  widow 
and  two  children — "as  his  legal  succession." 
A  demurrer  to  the  complaint  was  over- 
ruled, except  as  to  the  necessity  of  furnish- 
ing certain  information  in  regard  to  rents 
and  profits,  which  was  afterwards  done 
through  the  medium  of  a  bill  of  particulars. 
The  defendants  filed  a  joint  answer.  In  ad- 
dition to  a  general  denial,  they  pleaded  title 
by  adverse  possession  of  twenty  years,  and 
that  plaintiffs'  right  to  recover  was  barred 
by  reason  of  certain  judgments  obtained  by 
the  predecessors  in  title  of  defendants,  in 
actions  prosecuted  by  them  in  the  courts  of 
France  and  in  the  courts  of  Porto  Rico  dur- 
ing the  Spanish  regime,  and  by  reason  of  a 
judgment  of  dismissal  entered  in  favor  of 
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predecessors    in    title   of    defendants,    and 
against  the  plaintiffs,  in  a  suit  in  equity, 
brouglit  by  the  latter  in  the  trial  court  be- 
low, in  the  year  1004,  to  quiet  the  title  to 
the  premises  in  controversy.    A  motion  was 
filed  to  strike  out  portions  of  the  answer  as 
alleging  mere  evidentiary  matter,  and  a  de- 
murrer was  also  filed  to  the  special  defenses 
of  res  judicata.    The  motion  and  demurrer 
were  overruled,  the  court  filing  an  opinion, 
in  which   it  detailed  the  substance  of  the 
matters  set  up  in  the  answer,  and.  in  effect, 
held  that  the  decrees  or  judgments  of  the 
French    and    Porto    Kican   courts   prior    to 
the  cession  from  Spain  were  res  judicata  as 
to  the  claims  of  the  plaintiffs,  unless  their 
rights  had  subsequently  arisen.     After  set- 
ting forth  its  reasons  for  such  conclusion, 
the  court  called  upon  tlie  plaintiffs  "to  file 
a  replication  within  ten  days  or  such  longer 
period  as  they  may,  if  at  all,  be  entitled  to, 
setting  up  the  fact  whether  or  not  the  an- 
swer is  true  in  so  far  as  it  sets  out  the 
source  of  plaintiffs'  title,  and  describes  or 
recites  these  proceedings  in  other  courts  re- 
gardinr(  this  property."     This  requirement 
was  followed  by  the  statement  that  "if  it 
shall  transpire  that  the  answer  has  set  up 
the  real  facts  in  the  case,  then,  on  the  appli- 
479]  cation  of  'defendants,  the  action  will 
be  immediately  dismissed  at  tlie  cost  of  the 
plaintiffs."    Thereafter  a  replication  was  filed 
i)n  the  part  of  the  plaintiffs,  which,  omitting 
the  title  and  the  signatures  of  the  attorneys, 
is  as  follows: 

"Replication. 
'Now  come  the  plaintiffs  herein,  in  con- 
formity with  the  order  of  the  court,  entered 
herein,  and  make  reply  to  the  answer  of  the 
defendants,  as  follows: 

"First.  They  deny  that  the  defendants 
have  ever  had  any  just  title  to  the  premises, 
or  that  those  from  whom  they  derived  title 
have  possessed  the  premises  in  good  faith  or 
with  just  title. 

"Second.  The  plaintiffs  impugn  the  al- 
leged prescription  either  of  ten  years  or  of 
twenty  years. 

"Third.  The  plaintiffs  deny  the  alle- 
gations in  the  answer  that  the  ancestor, 
Clemente  De  Fleurian,  has  obtained  the  deed 
to  the  properties  described  in  the  complaint 
through  fraud,  and  they  allege  that  he  pur- 
chased the  said  properties  in  good  faith  and 
for  valuable  consideration,  and  always  was 
ready,  and  the  plaintiffs  are  ready,  to  com- 
ply with  all  the  conditions  of  the  said  deed 
of  sale,  and  that  said  deed  was  delivered  to 
him  by  the  vendors  and  their  agents. 

"Fourth.  The  plaintiffs  admit  that  the 
judgments  mentioned  in  the  answer  as  a 
third  defense  to  the  complaint  have  been 
rendered,  but  the  suits  in  which  said  judg- 
ments were  rendered  have  been  instituted 
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against  Clemente  De  Fleurian  while  he  was 
insane  and  out  of  his  mind,  and  without  any 
curator  or  guardian  or  committee  of  his 
person  being  named  by  the  court;  and  that 
the  defendants  herein  were  neither  parties 
nor  privies  to  the  said  judgments  and  suits 
and  appeals,  and  therefore  said  judgmenu 
cannot  bar  this  action. 

"Fifth.  The  plaintiffs  admit  that  the 
judgment  mentioned  in  the  answer  as  a 
fourth  defense  to  the  complaint  has  been 
rendered,  but  the  plaintiffs  state  tliat  the 
court  which  rendered  said  judgment  had 
no  jurisdiction  in  the  subject-matter, 
*and  said  judgment,  being  of  a  for- [480 
eign  court  without  jurisdiction,  is  not  bind- 
ing; and  the  plaintiffs  further  allege  that  the 
defendants  herein  were  neither  parties  nor 
privies  to  the  said  judppncnt  and  suit,  and 
therefore  said  judgment  is  not  a  bar  to  this 
action. 

"Sixth.  The  plaintiffs,  further  replying, 
say  that  the  judgment  or  decree  mentioned 
in  the  answer  as  a  fifth  defense  to  the  com- 
plaint was  rendered  not  upon  the  merit^  of 
the  case,  and  without  any  proof  being  taken, 
but  only  upon  a  demurrer  to  the  complaint 
for  want  of  equity  and  for  laches, — both 
purely  equitable  defenses,  available  only  in 
suits  in  equity,  and  the  plaintiffs  state  that 
this  decree  is  not  a  bar  to  this  action. 

"Wherefore  the  plaintiffs  pray  judgment 
thereon." 

Thereupon  the  following  entry  of  dismiss- 
al was  made: 

"Now  come  the  plaintiffs,  by  their  at- 
torneys, Bo^rman  &  Llorens,  and  file  a 
replication  to  the  answer  in  this  cause,  and 
upon  consideration  thereof  it  appears  to 
come  within  the  rule  laid  down  in  the 
court's  opinion  on  the  demurrer  to  the  an- 
swer of  the  defendants,  filed  June  1st.  Now, 
upon  application  by  Hartzell  &,  Rodriguez, 
the  attorneys  of  said  defendants,  the  causa 
is  dismissed  at  the  cost  of  the  plaintiffs,  to 
be  taxed  by  the  clerk,  for  which  execution 
may  issue. 

"Plaintiffs  except  to  the  dismissal  hereof." 

From  this  judgment  of  dismissal  the  ap- 
peal now  before  us  was  taken.  In  addition 
to  assigning  as  error  the  overruling  of  the 
demurrers  to  the  respective  defrns'*s  of  re* 
judicata^  it  is  set  up  that  "the  court  erred 
in  rendering  judgment  against  the  plain- 
tiffs in  said  cause,  upon  the  pleadings  in 
said  cause,  and  that  said  judgment  is  con- 
trary to  the  law  and  facts  as  stated  in  the 
pleadings  in  said  court." 

As  upon  the  overruling  of  the  demurrer, 
the  court  in  substance  made  it  a  condition 
for  granting  leave  to  reply  to  the  answer, 
that  such  reply  should  disclose  that  the  an- 
swer had  not  set  up  the  real  facts  in  the 
case,  which  condition  was  manifestly  not 
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complied  with  in  the  replication,  we  shall 
481]  review  the  *action  of  the  court  upon 
the  hypothesis  that  the  order  overruling  the 
demurrer  had  also  absolutely  decreed  a  dis- 
missal of  the  complaint.  On  this  assump- 
tion we  proceed  to  examine  the  defense  set- 
ting up  as  res  judicata  the  judgments  of  the 
Porto  Rican  courts,  rendered  during  the 
Spanish  regime,  to  determine  whether  the 
court  properly  held  that  they  barred  re- 
covery. 

The  defense  in  question  covers  twenty-six 
pages  of  the  printed  record,  the  judgment 
of  the  court  of  first  instance  embracing 
seventeen,  and  that  of  the  supreme  court  of 
Porto  Rico  seven  pages.  The  judgments 
establish  the  following,  among  other,  facts: 
The  real  estate,  the  subject  of  controversy, 
was  a  sugar  plantation  known  by  the  name 
of  Serrano.  The  plantation  was  owned  in 
1879  and  prior  thereto  by  David  Laporte 
and  others,  and  Clemente  De  Flcurian, 
through  whom  plaintiffs  claim  title,  was  the 
manager  of  the  plantation.  On  October  9, 
1879,  what  is  termed  a  "private  contract  of 
sale"  of  the  plantation  to  De  Fleurian  was 
executed  in  France.  In  November  following, 
the  owners  of  the  property  brought  suit  in 
the  civil  court  of  Nimes,  France,  to  annul 
the  contract.  On  February  18,  1880, — the 
day  after  the  return  of  De  Fleurian  tp  Porto 
Rico, — although  the  contract  of  sale  was  not 
of  record  in  Porto  Rico,  De  Fleurian  mort- 
gaged the  plantation  to  one  Labastide,  to 
secure  the  payment  of  36,811  pesos.  The 
civil  court  of  Nimes,  on  May  10,  1880, 
entered  a  decree  of  nullity  in  the  suit 
brought  by  the  Liaportes,  and  this  decree, 
upon  the  appeal  of  De  Fleurian,  was  af- 
firmed by  the  court  of  appeals  of  Nimes  on 
March  24,  1885,  and  by  the  court  of  cas- 
sation on  May  17,  1886. 

Pending  the  litigation  just  referred  to, 
the  Lapfirtes,  in  the  proper  district  in  Porto 
Rico,  "instituted  possessory  proceedings  for 
the  said  property/'  in  which  Labastide  and 
his  wife  were  summoned  "as  abutting  own- 
ers," and,  they  not  making  opposition,  the 
title  of  the  Laportes  was  duly  registered. 
Thereafter,  the  Laportes,  by  public  instru- 
ment of  October  10,  1883,  "sold  the  prop- 
482]  erty  to  Don  Juan  Forgas  and  *to  Don 
Jo86  Gallart,  free  of  all  encumbrances,  the 
vendors  binding  themselves  to  guarantee 
the  title  to  the  same,  as  well  as  to  answer 
for  all  obligationR  for  which  the  said  prop 
erty  nii;jht  be  liable." 

In  the  defense  wc  are  considering,  it  was 
averred  that  title  to  the  premises  came  to 
the  defendants  through  Forgas  and  Gallart. 
It  is  also  averred  as  follows: 

"That  these  defendants  are  the  successors 
and  privies  in  the  ownership  of  said  prop- 
erty to  said  original  owners  and  to  the  sdid 
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Gallart  and  Forgas,  and  the  succession  of 
Gallart,  by  virtue  of  the  said  sale  to  the 
said  Forgas  and  Gallart.  That  in  the  deed 
selling  and  conveying  said  premises  by  the 
said  owner  to  the  said  Forgas  and  Gallart^ 
it  was  expressly  contracted  and  agreed  that 
the  said  owners  should  conduct  the  liti- 
gation necessary  to  free  the  title  of  said 
premises  from  any  lien,  cloud,  or  encum- 
brance whatsoever,  and  the  same  was  made 
the  express  condition  of  the  payment  of  a 
large  portion  of  the  purchase  price  of  said 
premises.  And  that,  in  pursuance  of  said 
obligation  resting  upon  the  said  owners  of 
said  property,  in  addition  to  the  proceed- 
ings in  the  courts  of  France,  hereinbefore 
referred  to,  the  said  owners  of  the  said  prop- 
erty commenced  their  action  in  the  court  of 
first  instance  in  the  judicial  district  of 
Ponce,  Porto  Rico,  the  district  where  the 
said  lands  were  located,  the  said  court  hav- 
ing full  jurisdiction  over  the  said  property 
and  over  the  said  defendants.  The  object 
of  said  suit  being  to  cancel  and  have  de- 
clared null  and  void,  or  for  the  rescission, 
as  the  case  might  be,  of  the  private  con- 
tract of  sale  of  the  said  plantation  de- 
scribed in  plaintifTs'  complaint  and  known 
as  'Serrano,'  and  also  to  have  declared  null 
and  void,  and  for  the  rescission  and  cancela- 
tion of,  the  said  mortgage  executed  by  the 
said  Fleurian  in  favor  of  the  said  I^abastide." 
As  above  mentioned,  the  litigation  in 
France  was  commenced  by  the  Laportes  be- 
fore the  sale  to  Forgas  and  Gallart,  and  con- 
tinued after  such  sale,  terminating  in  May, 
1886.  The  action  against  De  Fleurian  and 
Labastide  in  the  Porto  *Rican  courts,  [4  8S 
referred  to  in  the  excerpt  just  made,  was 
commenced  on  May  9,  1887,  and  the  final 
judgment  of  the  trial  court,  relied  upon  as 
res  judicata,  was  entered  therein  on  Octol)er 
26,  1880.  In  tliat  judgment,  after  referring 
to  the  proceedings  had  in  the  litigation  in 
France,  as  shown  by  the  records  of  the  judg- 
ments of  the  French  courts  which  were  in 
evidence,  the  court  of  first  instance,  after 
making  certain  statements  as  to  the  efl'cct, 
as  res  judicata,  of  the  French  judgments, 
which  statements  are  copied  in  the  margin,t 
proceeded  'to  reinvestigate  the  merits  [484 
of  the  ctmtroversy,  and  determine  the  ques- 
tions arising  as  matters  of  first  ini])ression, 
concluding  by  giving  to  the  plaintiffs  the 

to.  Whereas  there  is  not  any  treaty  be- 
tween France  and  Spain  providing  special 
rules  as  to  the  force  and  ellicacy  of  the  con- 
tracts executed,  and  of  judgments  rendered 
in  civil  matters,  in  any  one  of  said  nations 
as  regards  the  other,  and  therefore  the  gen- 
eral principles  of  international  law  are  ap- 
plicable to  the  case,  among  which  of  said 
principles  there  is  the  principle  of  reci- 
procity, specially  expressed  as  to  the  exe- 
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full  relief  demanded,  the  judgment  reading 
follows: 

I  adjudge  that  Don  Clemen te  De  Fleuri- 
an  is  held  to  have  confessed  to  the  ques- 
tions propounded  at  folios  340  and  341  of 
the  second  record  of  the  roll  of  evidence  of 
the  plaintiffs.  I  should  declare  and  do  de- 
clare also  the  nullity  of  the  instrument  of 
sale  and  of  the  instrument  of  mortgage  of 
the  sugar  cane  plantation  called  'El  Ser- 
rano/ the  first  of  which  was  executed  in  the 
private  contract  in  Anduze,  France,  dated 
October  9th,  1879,  between  the  plaintiffs  and 
Don  Clemente  De  Fleurian,  and  the  second 
named  at  Juana  Dias,  before  the  notary  Don 
Ramon  Rodriguez,  on  the  18th  day  of  Febru- 
ary, 1880,  by  Don  Clemente  De  Fleurian  and 
Don  Fernando  Labastide,  in  consequence  of 
which  it  is  ordered  that  after  this  decision 
shall  have  been  final,  the  annotation  of  the 
■aid  instrument  of  mortgage  in  the  registry 
of  property  be  canceled,  for  which  purpose 
the  proper  orders  shall  issue,  with  the 
necessary  excerpts,  addressed  to  the  regis- 
trar of  property  for  the  district,  taxing  all 
costs  against  the  defendants,  Don  Clemente 
Fleurian  and  Don  Fernando  Labastide. 
Thus,  finally  adjudging,  was  pronounoed, 
ordered,  and  signed  by  the  judge." 

On  an  appeal,  taken  by  Labastide,  the 
supreme  court  of  Porto  Rico,  on  January 
28,  180],  aflirmed  the  judgment  of  the  court 
of  first  instance.  Thereafter  an  appeal,  also 
485]  taken  by  'Labastide,  to  the  Supreme 
Court  of  Spain,  was  dismissed,  and  it  is 
averred  in  the  answer  that  "the  said  de- 
cision of  the  supreme  court  of  Porto  Rico 
became  firm  and  fixed,  and  is  still  in  full 
force  and  effect;"  and  that,  pursuant  to  the 


decisions  of  the  Porto  Rican  courts  above 
referred  to,  "the  proper  orders  were  issued 
and  the  registration  of  the  said  mortgage 
from  the  said  Clemente  De  Fleurian  to  the 
said  Labastide  was  duly  canceled  and  an- 
nulled in  the  registry  of  property  of  Ponce, 
and  the  said  decision  of  the  court  of  first 
instance  of  Ponce,  and  the  said  decision  of 
the  supreme  court  of  Porto  Rico,  confirm- 
ing the  same,  have  been  carried  out  as  to 
all  matters  and  things  which  were  ordered 
and  directed  therein  and  thereby." 

The  question,  then,  is  whether  these  judg- 
ments of  the  courts  of  Porto  Rico,  entered 
in  litigation  prosecuted  in  the  names  of  the 
former  owners,  for  the  benefit  of  their  ven- 
dees, through  whom  the  defendants  in  this 
action  deraign  title,  are,  as  contended  by 
the  defendants  in  error,  "a  full,  complete, 
and  final  determination  of  all  the  matters 
and  things  relating  to  the  alleged  title  of 
the  said  Clemente  De  Fleurian  in  or  to  the 
said  premises  described  in  the  plaintiff's 
complaint  herein,"  operative  as  res  judicata 
in  favor  of  the  defendants,  and  constituting 
a  bar  to  the  further  prosecution  of  the  pro- 
ceedings under  the  complaint  herein.  We 
proceed  to  consider  this  question. 

It  is  recited  in  the  judgment  entered  on 
October  26,  1889,  by  the  court  of  first  in- 
stance of  Porto  Rico,  that  the  then  pending 
action  was  commenced  on  May  9,  1887,  by 
the  Laporte  heirs,  and  it  also  expressly 
found  that  the  property  had  been  sold  prior 
to  the  institution  of  the  action,  viz.,  on 
October  10,  1883,  by  the  Laportes,  to  Forgas 
and  Gallart,  from  whom  mediately  or  im- 
mediately the  present  defendants  acquired 
title,   "the  vendors   binding  themselves   to 


cution  of  judgments  rendered  by  foreign 
courts,  in  articles  951  and  952  of  the  law 
of  Civil  Procedure. 

10.  Whereas,  according  to  the  French 
legislation,  real  property,  even  if  possessed 
by  foreigners,  is  governed  by  the  French  law 
(article  3d  of  the  Civil  Code)  ;  "a  judicial 
mortgage  does  not  ensue  from  a  judgment 
rendered  in  a  foreign  country  except  when 
such  judgment  has  been  declared  executory 
by  a  French  court"  (paragraph  4  of  article 
2123)  ;  "contracts  entered  into  a  foreign 
country,  and  acts  executed  before  foreign 
officers,  cannot  produce  mortgage  on  proper- 
ty in  France"  (article  2128)  ;  ''the  said  acts 
and  judgments  are  not  subject  to  execution 
in  France  except  in  the  manner  and  in  the 
cases  provided  by  articles  2123  and  2128  of 
the  Civil  Code"  (article  54G  of  the  Code  of 
Procedure). 

11.  Whereas,  according  to  the  general  in- 
terpretation in  France  as  to  the  aforesaid 
provisions  of  its  le^pslation,  as  well  as  to 
article  14  of  the  Civil  Code,  the  acts  and 
judgments  rendered  by  foreign  courts  are 
subject  to  revision  and  new  discussion  be- 
fore the  French  courts,  and  that  in  that 
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respect,  and  on  the  principle  of  reciprocity, 
the  final  judgment  rendered  by  the  French 
courts,  to  which  reference  has  been  made 
in  this  action  by  the  plaintiff,  cannot  pro- 
duce the  force  and  effect  of  res  judicata 
as  to  a  decision  of  the  questions  which 
are  being  ventilated  in  the  same,  espe- 
cially when  the  same  have  not  had  the 
exequatur  of  the  supreme  court  of  justice 
in  the  form  provided  by  article  954  and 
subsequent  articles  of  the  said  law  of  Civil 
Procedure. 

12.  Whereas,  according  to  the  principle 
of  private  international  law,  sanctioned  oy 
the  supreme  court  of  justice  in  several  opin- 
ions, the  efficacy  of  the  acts  or  contracts 
affecting  directly  real  property  are  governed 
by  the  royal  statute,  or  namely,  by  the  laws 
of  the  country  where  the  real  property  is 
situated,  and  therefore,  as  the  question  in 
this  suit  is  in  regard  to  a  property  situated 
in  a  Spanish  territory,  the  questions  relat- 
ing to  the  nullity  or  validity  of  the  title  to 
the  said  property,  and  of  the  mortgage  put 
on  the  same,  should  be  ventilated  or  decided 
in  accordance  with  the  Spanish  laws.  Locus 
regit  actun^ 
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guarantee  the  title  to  the  same,  as  well  as 
to  answer  for  all  obligations  for  which  the 
said  property  might  be  liable."  It  is  also 
apparent  from  the  findings  of  the  court 
486]  that  the  action  referred  *to  was 
intended  to  make  effective  the  result  of 
the  proceedings  instituted  in  France, 
which  had  been  commenced  in  order  to 
remove  the  cloud  upon  the  title  of  the 
I^portcs,  resulting  from  the  contract  of 
sale  made  to  De  Fleurian  and  the  mort- 
gage made  by  him  to  Labastide.  As  the 
judgment  of  the  court  of  first  instance,  re- 
citing the  facts  referred  to,  was  alhrmed  by 
the  supreme  court  of  Porto  Rico,  we  may 
properly  assume  that  the  Porto  Rican  courts 
did  not  consider  that  they  were  passing  up- 
on a  merely  moot  question,  but  were  of  opin- 
ion that  the  adjudication  made  inured  to 
the  benefit  of  the  vendees  of  the  nominal 
complainants,  such  vendees  being  the  real 
owners.  It  being,  then,  competent,  under 
the  Spanish  law,  for  the  vendors  of  prop- 
erty, after  parting  with  title,  to  conduct  in 
their  own  names,  for  the  benefit  of  their 
vendees,  k  litigation  having  for  its  object 
ultimate  relief  such  as  was  sought  in  the 
action  so  instituted  by  the  Laporte  heirs  in 
1887,  we  are  of  opinion  that  there  is  no  merit 
in  the  contention  upon  which  plaintiffs  in  er- 
ror rely  in  assailing  the  sufficiency  of  the 
defense  set  up  in  the  third  paragraph  of  the 
answer.  In  effect,  that  contention  simply 
was  that,  as  the  original  owners  had  sold 
the  property  before  the  institution  of  the 
action  commenced  in  1887,  the  defendants 
herein,  as  claimants  under  purchasers  who 
had  bought  from  the  Laportes  before  the 
commencement  of  that  action,  are  not  in 
privity  with  the  complainants  in  that  suit, 
as  they  were  mere  strangers  to  the  liti- 
gation, and  not  entitled  to  enjoy  the  benefit 
of  the  adjudication.  Let  it  be  conceded,  for 
the  sake  of  argument,  that  ordinarily  no 
one  is  privy  to  a  judgment  whose  succession 
to  the  riglits  of  property  thereby  affected 
occurred  previously  to  the  institution  of  the 
suit  (Dull  v.  Blackman,  1G9  U.  S.  248,  42 
L.  ed.  735,  18  Sup.  Ct.  Rep.  333;  Freeman, 
Judgm.  1st  ed.  §  162),  nevertheless,  the  rule 
has  no  application  to  a  case  like  this,  where 
the  nominal  plaintiffs  or  complainants  were, 
in  legal  intendment,  conduct ing  the  liti- 
gation under  the  direction  and  for  the  bene- 
fit of  the  real  owners  of  the  property.  The 
persons  for  whose  benefit,  to  the  knowleil^^c 
48  7]  of  the  court  and  of  all  the  parties  *to 
the  record,  litigation  is  being  conducted, 
cannot,  in  a  legal  sense,  be  said  to  be  stran- 
gers to  the  cause.  The  case  is  within  the 
principle  that  one  who  prosecutes  or  defends 
a  suit  in  the  name  of  another,  to  establish 
and  protect  his  own  right,  or  who  assists 
in  the  prosecution  or  defense  of  an  action 
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in  aid  of  some  interest  of  his  own,  and  who 
does  this  openly,  to  the  knowledge  of  the 
opposing  party,  is  as  much  bound  by  the 
judgment,  and  as  fully  entitled  to  avail  him- 
self of  it,  as  an  estoppel  against  an  adver- 
sary party,  as  he  would  be  if  he  had  been 
a  party  to  the  record.  Lovejoy  v.  Murray, 
3  Wall.  1,  18  L.  ed.  129. 

There  is  no  merit  in  the  contention  that, 
in  rendering  judgment  upon  the  pleadings, 
the  court  usurped  the  province  of  the  jury. 
In  the  view  we  have  taken  of  the  case,  it 
becomes  necessary,  for  the  purpose  of  test- 
ing that  contention,  to  consider  only  the 
fourth  paragraph  of  the  replication,  hereto- 
fore quoted.  In  asserting,  as  was  done  in 
that  paragraph,  "that  the  defendants  herein 
were  neither  parties  nor  privies  to  the  said 
judgments,  suit,  and  appeals  (referred  to  in 
the  third  defense),  and  therefore  said  judg- 
ments cannot  bar  this  action,''  there  was 
presented  merely  a  question  of  law  as  to 
whether,  upon  the  facts  appearing  in  the 
judgments,  or  averred  in  the  third  defense, 
the  defendants  in  this  action  were,  as  a 
matter  of  law,  in  privity  with  the  complain- 
ants in  the  cause  in  which  the  judgments 
pleaded  as  res  judicata  were  rendered.  And 
this  is  true  also  as  to  the  charge  made  in 
the  fourth  paragraph  of  the  replication, 
that  De  Fleurian  was  insane  when  the  judg- 
ments relied  upon  as  res  judicata  were 
entered.  We  say  this,  because  clearly, 
whether  the  judgments,  on  such  mere  aver- 
ment, were  subject  to  be  collaterally  at- 
tacked, was  a  matter  of  law  for  the  court, 
even  if  the  assumption  be  indulged  in  that 
the  right  to  plead  the  asserted  insanity 
(which  we  do  not  intimate  to  be  the  case) 
was  within  the  condition  as  to  replying  im- 
posed by  the  court  when  it  overruled  the  de- 
murrer. 

Aflirmed. 


•ROBERT  L.  OWEN,  PIff.  in  Err.,    [488 

v. 

WILLIAM  W.  DUDLEY  and  Louis  T. 
^lichener.  Doing  Business  under  the  Firm 
Name  and   Style  of  Dudley  &  Michener. 

(See  S.  C.  Reporter's  ed.  488-400.) 

Attorneys  «  contract  for  division  of 
fccH  —  construction. 

The  fees  of  the  attorney  of  record  for 
the  Eastern  Cherokees  were  provided  for 
by  law,  within  the  meaning  of  a  contract 
between  him  and  his  associate  counsel,  by 
which  he  was  to  pay  his  associates  a  speci- 
fied sum  for  their  services  out  of  his  stipu- 
lated fees,  upon  collection  thereof,  provided 
that,  *'in  the  contingency  of  the  fees  not  be- 
ing provided  for  by  legislation  .  .  .  but 
upon  proof  of  services,"  each  party  should 
look  out  for  himself,   where  his  fees  were 
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allowed  in  full  by  the  court  of  claims,  un- 
der the  authority  of  the  subsequent  act  of 
March  3,  1903  (32  Stat,  at  L.  996,  chap. 
094),  since  such  statute,  though  not  direct- 
ly fixing  the  fees,  dispensed  with  the  neces- 
sity of  making  proof,  under  U.  S.  Rev. 
Stat  §§  2103-2106  (32  Stat,  at  L.  726, 
chap.  1375,  §  68),  before  the  Commissioner 
of  Indian  Affairs  and  the  Secretary  of  the 
Interior,  which  must  have  been  the  "proof 
of  services"  contemplated  by  the  parties. 
[Compensation  of  attorneys,  see  Attorneys, 
III.,  in  Digest  Sap.  Ct.  1908.] 

[No.  142.] 

Argued  April  7,  8,  1910.    Decided  May  16, 

1910. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which,  reversing  a  judgment  of  the 
Supreme  Court  of  the  District,  enforced  a 
contract  for  the  division  of  attorneys'  fees. 
Afiirmed. 

See  same  case  below,  31  App.  D.  C.  177. 
The  facts  are  stated  in  the  opinion. 

Mr.  William  H.  Robeson  argued  the 
cause  and  filed  a  brief  for  plaintiff  in 
error. 

Messrs.  Charles  Poe  and  Samuel  A. 
Pntman  argued  the  cause  and  filed  a  brief 
for  defendants  in  error. 

Mr.  Justice  McKcnna  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  in  the  supreme 
court  of  the  District  of  Columbia  by  defend- 
ants in  error  against  plaintiff  in  error  to  re- 
cover the  sum  of  ten  thousand  dollars  ($10,- 
000),  alleged  to  be  due  on  account  of  the  fol- 
lowing contract  entered  into  by  the  parties : 

This  memorandum  of  agreement  witness- 
eth:  That  John  Vaile,  Esq.,  of  Fort  Smith, 
Arkansas,  having  been  employed  by  the 
Eastern  Cherokee  Council  of  the  Cherokee 
Nation,  Indian  territory,  under  contract  of 
February  and  April,  1900,  and  ratified  a 
third  time  by  that  council  of  September  4, 
1901; 

489]  *And  whereas,  the  said  John  Vaile 
has  employed  the  services  of  Robert  L. 
Owen,  of  Muscogee,  Indian  territory,  under 
his  aforesaid  contract: 

Now,  therefore,  the  premises  considered, 
the  said  Owen  hereby  contracts  and  agrees 
to  convey  to  W.  W.  Dudley  and  L.  T.  Mich- 
ener,  partners  of  the  firm  of  Dudley  & 
Michencr,  the  sum  of  ten  thousand  dollars 
($10,000)  out  of  the  fee  so  placed  to  the 
said  Owen,  immediately  upon  the  collection, 
or  in  the  exact  proportion  as  the  said  fees 
may  be  collected,  it  being  understood  and 
agreed  that  this  contract  ia  conditioned 
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upon  the  collection  of  the  fees  aforesaid. 
And  in  the  contingeny  of  the  fees  not  be* 
ing  provided  for  by  legislation,  as  per  the 
contract  of  the  Eastern  Cherokee  Council 
aforesaid,  but  upon  proof  of  services,  then, 
and  in  that  event,  each  of  the  parties  hereto 
shall  prove  service  independently  of  the 
other,  and  said  Owen  shall  not  be  expected, 
out  of  fees  collected  for  his  personal  serv- 
ice, to  pay  the  fees  to  the  said  Dudley  & 
Michener,  but  it  is  understood  and  agreed 
that  he  will,  in  such  a  contingency,  do  what 
he  can  to  assist  Dudley  &.  Michener  to  col- 
lect the  fee  hereby  contracted  by  them. 

The  said  Dudley  &  Michener,  on  their 
part,  agree  to  give  their  co-operation  in  the 
collection  of  the  money  due  the  Eastern 
Cherokees  and  to  assist  the  said  Owen  as 
associate  counsel  in  this  case. 

Witness  our  hands  and  seals  in  duplicate 
on  this  28th  day  of  May,  1902. 

(Signed)       Robert  L.  Owen.  [Seal] 

(Signed)       Dudley  &,  Michener.  [Seal] 

The  question  in  the  case  turns  upon  the 
construction  of  the  following  provi»fon  of 
the  contract:  "And  in  the  contingency  of 
the  fees  not  being  provided  for  by  legisla- 
tion, as  per  the  contract  of  the  Eastern 
Cherokee  Council  aforesaid,  but  upon  proof 
of  services,  then,  and  in  that  event,  each  of 
the  parties  hereto  shall  prove  service  in- 
dependently of  the  other,  and  said  Owen 
shall  not  be  expected,  out  of  fees  collected 
for  his  'personal  service,  to  pay  the  [490 
fees  to  the  said  Dudley  and  Michener,  but  it 
is  understood  and  agreed  that  he  will,  in 
such  a  contingency,  do  what  he  can  to  as- 
sist Dudley  and  Michener  to  collect  the  fees 
hereby  contracted  by  them.''  Certain  facts 
were  found  by  the  trial  court  as  helping  to 
clear  up,  with  the  statute  law  then  existing, 
the  ambiguity  of  the  provision.  That  court 
deduced  from  them  a  meaning  favorable  to 
plaintiff  in  error.  The  court  of  appeals 
found  in  them  evidence  of  a  different  mean- 
ing, and  reversed  the  judgment  of  the  trial 
court.  The  facts  found,  in  addition  to  the 
agreement,  are  as  follows: 

"On  March  20,  1905,  the  court  of  claims 
rendered  a  judgment  in  the  case  of  the  East- 
ern Cherokees  against  the  United  States. 
On  April  17,  1905,  the  defendant  Owen  ad- 
dressed the  following  letter  to  the  plain- 
tiffs: 

"The  Southern, 
"St.  Louis,  April  17,  1905. 
**Dudley  &  Michener, 

"Washington,  D.  C. 
"Gentlemen: — 

"I  expect  to  be  at  Riggs  House  about 
April  28th,  1905,  and  wish  by  that  time  you 
would  make  up  a  careful  aflldavit  of  services 
rendered  in  case  under  contract  of  May  28, 
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'02,  as  I  am  preparing  decree  and  wish  to 
protect  your  fee. 

•"yours  truly, 
"R.  L.  Owen. 

"A  few  days  thereafter  the  plaintiff  Mich- 
ener  met  the  defendant,  and  was  told  by  him 
tliat  he  had  abandoned  the  purpose  to  make 
application  for  fees  at  that  time,  and  would 
postpone  said  application  until  after  the 
Supreme  Court  of  the  United  States,  to 
which  the  said  case  was  to  be  appealed,  had 
acted  thereon,  and  the  application  was  so 
postponed  by  the  defendant,  Owen.  The 
judgment  of  the  court  of  claims  was  affirmed 
by  the  Supreme  Court  with  a  slight  modifi- 
cation. After  the  return  of  the  mandate  of 
the  Supreme  Court  to  the  court  of  claims, 
the  defendant,  Owen,  who  was  one  of  the 
attorneys  of  record  in  the  case  in  the  court 
of  claims,  together  with  his  coattorney  of 
record,  R.  V.  Belt,  made  an  application 
401]  'to  the  court  of  claims  for  the  allow- 
ance of  15  per  cent  of  the  judgment  to  them 
as  their  fee.  By  an  agreement  between  the 
said  Owen  and  Belt  and  certain  of  their  as- 
sociate attorneys,  other  than  the  plaintiffs, 
and  without  notice  from  defendant  to  the 
plaintiffs,  the  court  apportioned  the  fee  of 
16  per  cent  among  said  Owen  and  Belt  and 
those  associate  attorneys,  in  accordance  with 
their  several  contracts. 

"Under  the  rules  of  the  court  of  claims, 
the  attorneys  of  record  had  absolute  control 
of  the  distribution  of  the  fee  allowed  by  the 
court,  and  the  court,  not  recognizing  any 
associate  counsel,  save  as  directed  by  the 
attorneys  of  record,  the  plaintiffs  could  not, 
under  the  rules  of  the  court,  have  claimed 
any  fee  except  by  permission  of  the  said  at- 
torneys of  record. 

"Under  said  decree  the  defendant,  Owen, 
was  allowed  and  was  paid  the  full  amount 
of  fees  contemplated  to  be  received  by  him 
according  to  the  terms  of  the  said  contract 
between  him  and  Dudley  &,  Michener. 

"The  plaintiffs  were  not  parties  to  the 
said  agreement  between  Owen  and  Belt,  as 
attorneys  of  record,  and  said  associate  coun- 
sel, and  had  no  further  notice  from  Owen 
that  any  application  was  to  be  made  to  the 
court  to  apportion  fees  to  any  counsel  ex- 
cept attorneys  of  record,  nor  were  they  ever 
further  notified  by  the  defendant  to  prepare 
and  render  proof  of  their  services  after  the 
interview  between  the  plaintiff  Michener 
and  the  defendant,  in  April,  1905." 

The  trial  court  also  foxmd  that  defendants 
in  error  gave  plaintiff  in  error  "their  co- 
operation, assistance,  and  services  in  the 
prosecution  and  collection  of  the  claim  re- 
ferred to  in  said  contract,  as  said  contract 
provided  they  should  do,'*  and  that  they 
have  not  been  paid  anything  therefor. 
54  li.  ed. 


The  contentions  of  the  parties  are  in 
sharp  opposition.  Plaintiff  in  error  contends 
that  the  "contingency"  provided  for  in  the 
passage  which  we  have  quoted  was  direct 
and  positive  legislation,  fixing  his  fee,  and 
cites  instances  of  such  legislation  as  exam- 
ples in  the  minds  and  intention  of  the  par- 
ties. 'Defendants  in  error  contend  that  [492 
the  legislation  contemplated  was  that  which 
would  exempt  plaintiff  in  error  from  mak- 
ing proof  of  service  to  the  Commissioner  of 
Indian  Affairs  and  to  the  Secretary  of  the 
Interior  under  §§  2103  to  2106,  both  in- 
clusive, of  the  Revised  Statutes  of  the  Unit- 
ed States.  And  that  the  acts  of  Congress 
which  we  shall  presently  refer  to  constitute 
such  legislation. 

That  some  legislation  there  might  be  is 
conceded  by  both  parties.  That  some  proof 
of  service  might  become  necessary  is  also 
conceded  by  both  parties.  The  disagree- 
ment is  as  to  what  tribunal,  whether  the 
Secretary  of  the  Interior  and  the  Commis- 
sioner of  Indian  Affairs  or  the  court  of 
claims.  There  was  some  legislation,  and  this 
is  urged  by  defendants  in  error  as  proof  of 
their  contention;  there  was,  in  a  sense,  a 
proof  of  services  required,  and  this  is  urged 
by  plaintiff  in  error  as  a  support  of  his  con- 
tention. It  must  therefore  be  conceded  that 
each  contention  has  plausible  support,  and 
the  different  meanings  which  the  lower 
courts  assigned  to  the  agreement  show  its 
ambiguity.  The  trial  court,  as  we  have 
seen,  taking  the  view  contended  for  by 
plaintiff  in  error ;  the  court  of  appeals,  that 
urged  by  defendants  in  error;  and  decided 
that  the  contract  referred  to  the  proof  of 
services  required  by  §§  2103  to  2106. 

Those  sections  provide  that  no  agreement 
shall  be  made  by  any  person  with  any  tribe 
of  Indians  or  individual  Indians  not  ciiizeriB 
of  the  United  States  (italics  ours)  unless 
the  agreement  be  in  writing  and  in  dupli- 
cate, and  be  executed  before  a  judge  of  a 
court,  and  "bear  the  approval  of  the  Secre- 
tary of  the  Interior  and  the  Commissioner 
of  Indian  Affairs  indorsed  upon  it."  Many 
other  formalities  are  prescribed,  and  it  is 
provided  that  contracts  and  agreements 
made  in  violation  of  the  section  "shall  be 
null  and  void,  and  all  money  or  other  thing 
of  value,  in  excess  of  the  amount  provided 
by  the  Commissioner  and  the  Secretary  for 
such  services,  may  be  recovered  by  suit  in 
the  name  of  the  United  States,  regardless 
of  the  amount  in  controversy." 

*6y  §  2104  it  is  provided  that  no  [403 
money  shall  be  paid  under  such  contract  ex- 
cept for  fees  due  thereunder  and  by  the  Unit- 
ed States,  through  its  officers  or  agents,  and 
not  until  a  sworn  statement  be  filed  with 
the  Commissioner  of  Indian  Affairs,  show- 
ing each  particular  act  of  service,  giving  date 
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and  fact  in  detail,  "and  the  Secretary  of  the 
Interior  and  Commissioner  of  Indian  Affairs 
shall  determine  therefrom  whether,  in  their 
judgment,  such  contract  or  agreement  has 
been  complied  with  or  fulfilled;  if  so,  the 
same  may  be  paid;  but  if  not,  it  shall  be 
paid  in  proportion  to  the  services  rendered 
under  the  contract."  It  is  provided  in 
S  2105  that  if  any  person  receives  money 
contrary  to  the  provisions  of  the  preceding 
section,  he  shall  forfeit  the  sum  paid,  and 
be  punished  by  fine  and  imprisonment. 

It  will  be  observed  that  these  provisions 
apply  to  Indians  not  citizens  of  the  United 
States,  and  it  is  pointed  out  that  the  Kast- 
em  Cherokees  became  citizens  March  3, 
1001  (31  Stat,  at  L.  1447,  chap.  868).  That 
may  be  true,  but  the  foundation  of  Owen's 
rig^t  to  the  fee  was  under  an  agreement 
with  John  Vaile,  and  the  latter's  right  to 
engage  Owen  depended  upon  a  contract  with 
the  Indians,  made  in  February  and  April 
1900;  that  is,  a  contract  which  was  made 
before  citizenship  had  been  conferred  uiK>n 
the  Indians.  It  certainly  can  be  contended 
that  when  the  Vaile  contract  was  made,  it 
was  subject  to  the  provision  of  §§  2103  et 
-ieq,,  and  that  the  approval  of  the  Commis- 
sioner of  Indian  Atfairs  and  the  Secretary 
of  the  Interior  was  necessary  to  give  it 
validity.  It  is  true  that  it  was  ratified  by 
the  Indians  September  the  4th,  1901;  tliat 
is,  after  they  had  been  made  citizens;  but 
the  effect  of  that  might  be  disputed,  and 
there  being  elements  of  doubt  about  it, 
plaintiff  in  error  and  defendants  in  error 
well  might  have  supposed  the  contract 
would  be  subject  to  the  provisions  of  the 
Revised  Statutes,  quoted  above.  The  fact 
that  legislation  was  sought  confirms  such 
view.  If  the  Indians,  after  March  3,  1001, 
had  the  same  power  to  contract  and  the 
same  extent  of  responsibility  as  white 
494]  citizens,  their  contract  would  *need  no 
confirmation  by  legislation.  But  such  free- 
dom of  contract  was  certainly  not  sup- 
posed to  exist.  It  is  not  without  im- 
portance that  the  first  act  passed  con- 
tained a  limitation  of  it,  and  adopted 
the  proof  of  services  required  by  the  Re- 
vised Statutes.  That  act  conferred  ju- 
risdiction on  the  court  of  claims  to  hear 
and  determine  the  claim  of  the  Indians, 
and  provided  that  any  suit  brought  under 
it  should  "be  through  attorneys  employed 
and  to  be  compensated  in  the  manner  pre- 
scribed in  §§  2103  to  2106,  both  inclusive, 
of  the  Revised  Statutes  of  the  United 
States."  [32  Stat,  at  L.  726,  chap.  1375, 
§08.] 

It  must  therefore  have  been  a  proof  of 
services  by  sworn  statement,  as  provided  in 
the  sections  referred  to,  that  the  {mrtics 
contemplated.  There  were  no  other  pro- 
864 


visions  in  existence,  and  there  is  not  a 
circumstance  to  show  that  in  the  legislation 
that  was  looked  forward  to  there  would  be 
provision  for  a  proof  of  services  which 
should  supersede  the  contract  of  Vaile  with 
the  Indians,  and  be  the  means  through 
which  Owens  would  be  compensated.  The 
legislation  which  was  finally  secured  can- 
not be  said  to  have  acquired  or  provided 
for  a  "proof  of  services"  in  the  sense  that 
those  words  are  used  in  the  contract  of 
plaintiff  in  error  and  defendants  in  error. 

The  final  act  was  passed  March  3,  1903. 
It  made  the  Eastern  Cherokees,  so  called, 
including  those  in  the  Cherokee  Nation,  a 
band  or  bands  for  all  purposes  of  §  68  of 
the  act  of  July  1,  1902  [32  Stat,  at  L.  726, 
chap.  1375],  and  provided  that  the  prose- 
cution of  the  suit  in  the  court  of  claims  on 
the  part  of  the  Eastern  Cherokees  should 
"be  through  attorneys  employed  by  their 
proper  authorities,  their  compensation  for 
expenses  and  services  rendered  in  relation 
to  such  claim  to  be  fixed  by  the  court  of 
claims  upon  the  termination  of  such  suit." 
32  Stat,  at  L.  996,  chap.  094.  In  other 
words,  it  recognized  whatever  contract  of 
employment  that  should  be  made  by  the 
Indians  with  their  attorneys,  and  it  gave 
the  court  of  claims  power  over  the  amount 
of  compensation.  But  that  such  power 
might  be  given,  or  rather,  that  there  migiit 
be  a  limitation  of  the  amount  agreed  up<m. 
and  therefore  a  reduction  *oif  the  [495 
amount  to  be  received  by  the  plaintiff  in 
error  under  the  Vaile  contract,  was  con- 
templated. The  agreement  recites  that  he 
(plaintiff  in  error)  had  been  employed 
by  Vaile,  and  that  he  agrees  **to  con- 
vey" to  defendants  in  error  *'the  sum  of 
ten  thousand  dollars  ($10,000)  out  of 
the  fees  so  placpd''  to  him  "immediate- 
ly upon  the  collection,  or  in  the  exact 
proportion  as  the  said  fees  may  be  col- 
lected" (italics  ours).  It  seems  to  us, 
therefore,  tliat  the  contract  contemplated 
two  contingencies  and  provided  for  them. 
( 1 )  That  the  foe  of  plaintiff  in  error  might 
receive  reduction,  even  if  it  should  be 
specifically  provided  for  by  legislation.  In 
such  case,  the  amount  to  be  paid  to  defend- 
ants in  error  would  be  proportionately  re- 
duced. (2)  That  if  the  fee,  as  fixed  by  the 
Vaile  contract,  should  be  subject  to  super- 
vision bv  the  Commissioner  of  Indian  Af- 
fairs,  and  the  proof  of  services  required  as 
provided  by  §  2104,  then  the  parties  should 
make  such  proof  inde[)endently. 

It  is  contended  by  plaintiff  in  error  that 
"the  Vaile  contract  was  confessedly  invalid 
and  was  not  enforced,  and  Owen  (plaintiff 
in  error)  was  not  paid  by  virtue  of  its 
validity,  but  upon  'proof  of  service.*"  The 
contention  as  to  the  invalidity  of  that  con- 
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tract  is  made  for  the  first  time  in  a  supple-  'H.    C.    COOK    COMPANY,   PlfT.   in  [4B7 

mental  brief  filed  bj  plaintift  in  error  after  Err., 

the   oral   argument,     Tlie   contract   had   no  v. 

TOlidity,  it  is  said,  "tor  the  simple  reason  FRANK  H.  BEECHER,  Charks  E.  Fair- 
that  tliere  were  32,000  Eastern  Cherokees,  cbiW,  Thomas  L.  J»me«,  and  William  A. 
citiMns  of  the  United  SUtes,  who  ohviously  vi^i- 

could  not  be  bound  by  a  few  of  their  num-  g^  ^  j,.  Iteporter-s  ed.  497-499.) 
hers.       The   purpose  of  the  contention,  no 

doubt,  is  to  show  that  the  contract  was  not,  Federal  courts  —  Jurisdiction  —  patent 

and  that  proof  of  services  was,  the  ground  suit  —  ancillary  action, 

of  the  action  of  the  court  of  claims.     And  A  suit  by  the  owner  of  a  patent  to  make 

yet  it  is  conceded  that  to  Vaile  was  assigned  the   directors   of   a   corporation   answerable 

3  per  cent  of  the  fee  allowed  by  the  court,  for  a  judgment  previously  recovered  against 

Why?  it  may  be  asked,  and  what  other  evi-  ['  ^"^  infringing  the  patent  is  not  within 

,'.,.■'..,              J  11.   1     1  -   td  ■  the  original   jurisdiction  of  a  Federal   cir- 

dsnce  IS  there  m  the  record  that  plaintiff  .n  ^^-^  ^^^  J^^^^  ^j,^^  .^  diversity  of  eiti- 

«ror  had  any  authority  to  appear  for  the  „nghip,  since  the  suit  is  neither  one  upon 

Indians  except  through  his  engagement  by  the  patent  nor  one  ancillary  to  the   judg- 

Vaile!     He  was  one  of    the    attorneys    of  ment  in  the  former  suit. 

record— how  did  he  become  su'chl     May  we  [For  other  cnses.  see  Courts.  363-508,  IMO- 

ae-,ume  that  it  was  in  soma  other  way  than  »"»=•  '"  ^""'  ^up.  Ct.  11W8.1 

the  record  shows!  rj^^^  659.] 
4*s]      •The  contention,  howerer,  has  not 

much    relevancy.     The    agreement   sued    on  Submitted   March   14,   1910.     Decided   May 

states  the  authority  of  plaintifl'  to  be  the  jjj    jgig. 
Vaile  contract,   and   the  foundation  of  his 

power  to  engage  defendants  in  error,     His  tn  ERROR   to   the   Circuit   Court  of  the 

services  and  their  services  get  their  sanction  I  United  States  for   the  District  of  Con- 

from  that  contract,  and  according  to  the  find-  necticut   to   review   a  judgment   which   dis- 

ings  of  the  trial  court  he  "was  paid  the  full  hissed,  for  want  of  jurisdiction,  a  suit  by 

amount  of  the  fees  contemplated  to  be  re-  the  owner  of  a  patent  to  make  the  direetori 

ceived  by  hiro  according  to  the  terms  of  the  „(  ^  corporation  answerable  for  a  judgment 

•Bid  contract   between   bim   and   Dudley   &  previously  recovered  against  it   for   infrin- 

Micliener."  ging  the  patent.     AlBrmcd. 

Our  construction  of  the  contract  is  forti-  See  same  case  below    172  Fed.  168. 

fled  by  that  finding.    It  is  also  fortified  by  xhe  facts  are  stated'in  the  opinion, 
the  letter  which  plaintiff  in  error  addressed 

to  the  defendants  in  error  April  17,  1905,  "r.    Verenloe    Manger    submitted    the 

which  is  set  out  in  the  bill  of  exceptions,  '^»''**  **"■  P'^'"*'*  "»  ^rroT. 

and    the    subsequent   conversation    he    had  Mr.  Talcott   H.   Russell   submitted  the 

with  them.     It  is  also  fortified  by  the  And-  cause  for  defendants  in  error, 
ing  of  the  trial  court  that  the  attorneys  of 

record   had   absolute   control   of   the  distri-  Mr.  Justice  Holmee  delivered  the  opinion 

bution  of  the  fees.    The  latter  finding  is  at-  of  the  court: 

tacked  by   plaintiff  in  error,  and   it  is  as-  This  case  comes  here  on  the  single  quev 

serted   that   it   has   no   justification   in   the  *'""  "f  the  jurisdiction  of  the  circuit  court, 

rules  of  the  court  of  claims,  and  is  contra-  eortified   from   the   court   below.      172   Fed. 

dieted  bv  the   fact  thst  fees  were   allowed  ^^^-     ■"'«  J^'lse  dismissed  the  complaint  of 

others    for    services.     We    must    take    the  his  own  motion   and  the  defendants  m  error 

record   as  we  find   it.  and  under  what  eir-  ="'"""«   themselves   to   the   '"Sf"*'"" Jhat 

cumstances   fee,   were   allowed   others   does  '"  ^^"K^T""  tie  judgment  should  be  re- 

t                    ^   ,.  .^     1    1.  J                            .  versed  at  the  cost  of  the  plaintiff  in  error, 

not  appear.     But  the  fact  does  appear,  ud  ^^^^„-       ;„  ^y,^  ^gument  that  the  judg- 

we  repeat  .t,  because  we  regard  it  u  e.pe-  „„„t  w„%r„ng.    As  we  are  of  opinion  that 

cially  pertinent,  that  the  plaintiff  in  error  the  iudgroent  was  right,  it  will  be  unneces- 

received  the  fees,  and  the  exact  fees,  that  he  ^^  t^  consider  that  point, 

expected   to   receive  by   his    contract    with  jhe  suit  is  brought  by  a  Connecticut  cor- 

Vaile  with   aid   of   legislation,  upon  which  poration   against  residents   of   Connecticut, 

event  he  promised  to  pay  defendants  in  er-  We  give  an   abridgment  of  the   complaint. 

rur  ten  thousand  dollars  (?JO,000)  for  their  'The  plaintiff  is  the  owner  of  a  pat-  [4*8 

services.     And  tliere  is  no  denial  that  they    ^— 

rendered  them,  and  no  question  is  made  of  ^OTK.  —  On  ancillnry  jurisdiction   in   tlio 

their  value  and  efficiencr  Federal  courts— see  notes  to  Toledo,  St.  L. 

ineir  %aiue  anu  emciency.  j,  ^   ^   ^    ^^   ^    Continental  Trust  Co.  36 

Judgment  affirmed.  C.  C.  A.  105,  and  Rosenbfluin  Bros.  v.  Coun- 
cil Bluffs  Ina.  Co.  3  L.I1.A.  lOO. 

S4  I.,  ed.  SBft 
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ent    for    finger    nail    clippers.     The    de- 
fendants,   during    the    time    of    the    acts 
complained    of,     were     directors     in     con- 
trol   of    another    Connecticut    corporation, 
the  Little  River  Manufacturing  Company. 
This    company    infringed    the    patent,    and 
the    plaintiff    brought    a    suit    in    equity 
against    it    in    the    same    circuit    court, 
which  ended  in  a  decree  for  an  injunction, 
$12,871  damages,  and  $496.35  costs.    The  de- 
fendants voted  to  continue  the  sale  of  the 
infringing  clipper  pending  the  suit,  and  also 
voted  and  caused  to  be  executed  a  bond  of 
indemnity  from  their  company  to  the  selling 
agent,  against  liability  for  the  sale.       As 
directors  and  as  individuals  they  authorized 
and  brought  about  such  sales,  and  they  di- 
rected the  defense  of  the  equity  suit.     In 
consec|Ucnce  of  the  expenditures  to  the  fore- 
going ends,  their  company  became  and  is  in- 
solvent, and  tlic  defendants  knew  that  that 
would  be  the  result  of  a  judgment  agiiinst  it, 
but  did  the  acts  alleged  for  the  purpose  of 
increasing  the  value  of  their  stock  in  the 
company,  and  of  receiving  the  profits  and 
dividends  that  might  be  received  from  the 
sale. 

The  plaintiff's  argument  is  that  the  de- 
fendants and   their  corporation  were  joint 
tort  feasors,  and  that  this  is  a  suit  against 
the  defendants  for  their  part  in  infringing 
its  patent,  the  judgment  against  their  co- 
trespasser    not    having   been    satisfied.      It 
is  unuecos-ary  to  siwcuhitc  whether  this  is 
an  afterthought,  or  whether  the  complaint 
was  framed  with   intentional  ambiguity,  so 
that,  if  one  cause  of  action  failed,  another 
might  be  extracted  from  the  allegations,  or 
what  the  explanation  may  be.    iiut  the  pres- 
ent interpretation  is  not  the  natural  inter- 
pretation of  tlie  complaint.    The  natural  in- 
terpretatitm  is  that  which  was  given  to  it 
by  the  court  below ;  that  it  is  an  attempt  to 
make    the    delen<laiits    answerable    for    the 
judgment  already  obtained.     There  was  no 
other    renstm    for    alleging    that    judgment 
with  such  detail,  wliile,  on  the  other  hand, 
the  pjitent  now  supiMisod  to  be  the  founda- 
tion of  the  claim  is  not  >vt  forth.    The  judge 
was  fully  warranted  in  taking  this  not  to 
be  a  suit  upon  a  patent.     Indeed,  it  would 
499]  seem  *from  his  opinion  that  one  of  the 
grounds   of  jurisdiction    urged    before   him 
was  that  this  is  an  action  ancillary  to  the 
judgment    in    the    former    suit,    which,    of 
course,  it  is  not,  any  more  than  Stillman  v. 
Combe,   197   U.   S.  436,   49  L.   od.   822.   25 
Sup.  Ct.  Rop.  480;  but  the  argument  recog- 
nized  that   the   former   judgment   was   the 
foundation  of  the  present  case.    Apart  from 
that  contention,  there  can  be   no  question 
that,  as  the  judge  below  said,  if  the  direct- 
ors   are    nmlcr    obligations    by    Conne<*ticut 
law  to  pay  a  judgtnent  ag;iinst  th^ir  corpo- 
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ration,  that  is  not  a  matter  that  can  be 
litigated  between  citizens  of  the  same  state, 
in  the  circuit  court  of  the  United  States. 
The  only  argument  attempted  here  is  that 
which  we  have  stated  and  have  decided  not 
to  be  open  on  the  complaint* 
Judgment  afllrmed. 


JOHN  STOFFELA,  Appi, 
v. 

M.  J.  NUGENT. 
(See  S.  0.  Reporter's  ed.  499-502.) 

Equity  ~  quieting  title  ~  doing  or  of- 
fering equity. 

The  purchaser  of  mortgaged  property,  un- 
der an  agreement  to  pay  the  lien  of  the 
mortgages  and  the  judgments  of  foreclosure 
thereon,  is  not  entitl^  to  have  his  title 
quieted  as  against  the  mortgagee,  without 
paying  the  mortgage  debt,  although  the 
mortgagee  in  bad  faith  evaded  the  pur- 
chaser's effort  to  make  such  payment,  and 
with  full  knowledge  of  the  facts,  and  with 
intent  to  defraud,  procured  from  the  mort- 
gagor a  conveyance  of  a  part  of  the  premis- 
es, and  a  new  mortgage  on  the  residue,  and 
satisfied  of  record  the  former  mortgages  and 
judgment  liens. 
[For    other    cases,    see    Equity,    301-308,    in 

Digest  Sup.  Ct.  1908.] 

[No.  179.] 

Argued  and  submitted  April  28,  1910.    De* 
cided  May  16,  1910. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  de- 
cree which  reversed  a  decree  of  the  District 
Court  of  Yuma  County,  in  that  territory, 
quieting  the  title  of  a  purchaser  of  mort- 
gaged property  upon  payment  of  the  mort- 
gage debt,  and  remanded  the  cause,  with 
directions  to  grant  the  relief  sought  with- 
out such  payment.  Reversed,  with  direc- 
tions to  affirm  the  judgment  of  the  District 
Court. 

See  same  case  below,  10  Ariz.  151,  84 
Pae.  910. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  J.  Darlington  argued  the  cause 
and  filed  a  brief  for  appellant: 

The  action  brought,  being  one  to  quiet 
title,  was  one  in  equity.  Such  an  action 
has  not  lost  its  equitable  character  by  rea- 
son of  the  fact  that  we  have  a  statut^i  de- 
fining and  enlarging  the  original  suit  in 
equity. 

Costcllo  y.  Mulicim,  9  Ariz.  422,  84  Pac 
90G;    Chandler    v.    Chandler,    65  Cal.  267 
Booth  v.  Hoskins,  75  Cal.  271,  17  Pac.  225 
De  Cazara  v.  Urena,  80  Cal.  132,  22  Pac,  74 
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Benson  v.  Shotwell,  87  Cal.  49,  25  Pac.  249; 
Brandt  v.  Thompson,  91  Ca).  458,  27  Pac. 
763;  Sloane  v.  Lucas,  37  Wash.  348,  79  Pac. 
949;  Johnston  v.  San  Francisco  Sav.  Union, 
75  Cal.  134,  7  Am.  St.  Rep.  129,  16  Pac.  753; 
Wickliffe  v.  Owings,  17  How.  47,  15  L.  ed. 
44;  Broderick's  Will  (Kielcy  v.  McGlynn) 
21  Wall.  619,  520,  22  L.  ed.  605,  606;  Hol- 
land V.  Challen,  110  U.  S.  19,  24,  28  L.  ed. 
54,  55,  3  Sup.  Ct.  Rep.  495;  Reynolds  v. 
First  Nat.  Bank,  112  U.  S.  405,  410,  411, 
28  L.  ed.  733,  735,  730,  5  Sup.  Ct.  Rep.  213; 
Frost  V.  Spitlcy,  121  U.  S.  552,  557,  30  L. 
ed.  1010,  1012,  7  Sup.  Ct.  Rep.  1129;  Gorm- 
ley  V.  Clark,  134  U.  S.  338,  348,  33  L.  ed. 
909,  913,  10  Sup.  Ct.  Rep.  554;  Bardon  v. 
Land  &  River  Improv.  Co.  157  U.  S.  327, 
330,  39  L.  ed.  719,  720,  15  Sup.  Ct.  Rep. 
050;  Roberts  v.  Northern  P.  R.  Co.  158  U. 
S.  1,  30,  39  L.  ed.  873,  883,  15  Sup.  Ct.  Rep. 
756. 

The  rule  that  he  who  seeks  equity  must 
do  equity  is  applied  where  the  adverse  equi- 
ty to  be  secured  or  awarded  to  the  defend- 
ant grows  out  of  tiie  very  controversy  before 
the  court,  or  out  of  such  transactions  as  the 
record  shows  to  be  a  part  of  its  history,  or 
where  it  is  so  connected  with  the  cause  in 
litigation  as  to  be  presented  in  the  pleadings 
and  proofs,  with  full  opportunity  afforded 
to  the  party  thus  recriminated  to  explain 
or  refute  the  charges. 

Pom.  Eq.  Jur.  §§  387,  388;  Comstock  v. 
Johnson,  46  N.  Y.  615;  Smith  v.  Wise,  132 
N.  Y.  172,  30  N.  E.  229;  Walling  v.  Aiken, 
McMull.  Eq.  1;  Sccrest  v.  McKenna,  1 
Strobh.  Eq.  356. 

So  far  from  being  an  independent,  uncon- 
nected matter,  with  which  StoiTela  was  with- 
out connection,  he  might,  under  the  law  of 
Arizona,  have  sustained  a  suit  at  law 
against  Nugent  to  enforce  the  payment,  sole- 
ly by  reason  of  the  privity  between  them 
created  by  Nugent's  agreement  with  Mrs. 
Heyl  to  pay  tlie  debt. 

Johns  v.  Wilson,  180  U.  S.  440,  45  L.  ed. 
613,  21  Sup.  Ct.  Rop.  445. 

In  Hoyt  V.  Dimon,  5  Day,  479,  a  mort- 
gagee took  from  the  mortgagor  an  absolute 
conveyance,  in  fraud  of  the  latter's  creditors. 
It  was  unsuccessfully  urged,  on  behalf  of  the 
creditors  in  a  suit  to  annul  the  deed,  that 
the  mortgage  had  been  absorbed  or  merged 
by  the  subsequent  absolute  deed, — a  recital 
to  which  effect  on  the  docket  of  the  foreclos- 
ure suit  is  all  there  is  of  the  release  by  ap- 
pellant claimed  in  the  case  at  bar. 

Hie  equities  which  must  be  done  or  per- 
formed by  one  seeking  equity  are  not  such 
only  as  the  adverse  party  has  the  right,  in 
some  form  of  remedy,  to  enforce. 

Story,  Eq.  Jur.  §  301 ;  Brown  v.  Swann, 
10  Pet.  497,  9  L.  ed.  508;  Stanley  v.  Gads- 
by,  10  Pet  621,  9  L.  ed.  618;  Spain  y.  Hamil- 
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ton  (Spain  v.  Brent)  1  Wall.  604,  17  L.  od. 
619;  Fitzroy  v.  Gwillim,  1  T.  R.  153. 

The  maxim  "He  who  seeks  equity  must 
do  equity"  is  applied  in  favor  of  a  defend- 
ant who  has  been  guilty  of  fraud,  provided 
there  arc  equities  in  his  favor. 

Loos  V.  Wilkinson,  113  N.  Y.  485,  4 
L.R.A.  363,  10  Am.  St.  Rep.  495,  21  N.  £. 
392;  Vcazie  v.  Williams,  8  How.  134,  101, 
12  L.  ed.  1018,  1029;  Payne  v.  Dudley,  1 
Wash.  (Va.)  199;  Carlton  v.  Ilulctt,  49 
Minn.  320,  61  N.  W.  1053. 

The  doctrine  of  Daisy  Roller  Mills  t. 
Ward,  6  N.  D.  317,  70  N.  W.  271,  and  Mor- 
ley  Bros.  v.  Stringer,  133  Mich.  090,  95  N. 
W.  978,  if  of  importance  in  the  case  at  bar, 
is  not  in  accord  with  the  weight  of  authori- 

ty. 

Clements  v.  Moore  (Clements  v.  Nichol- 
son) 6  Wall.  299,  18  L.  ed.  780;  Chattcrton 
v.  Mason,  86  Md.  247,  37  Atl.  960;  Neel  v. 
Carson,  47  Ark.  430,  2  S.  W.  107;  Hamilton 
Nat  Bank  v.  Halsted,  134  N.  Y.  624,  30 
Am.  St.  Rep.  693,  31  N.  E.  900;  Baldwin  v. 
June,  68  Hun,  287,  22  N.  Y.  Supp.  852. 

Messrs.  John  J.  Hawkins  and  Thomas 
Armstrong,  Jr.,  also  filed  a  brief  for  appel- 
lant: 

The  plaintiff,  not  having  performed  the 
condition  upon  which  he  took  his  deed,  and 
not  now  offering  to  perform  it,  is  not  in  a 
position  to  obtain  any  relief. 

2  Pom.  Eq.  Jur.  §  910;  6  Pom.  Eq.  Jur.  § 
688;  6  Cyc.  Law  &  Proc.  pp.  300,  et  seq.; 
Dunlap  V.  Kelsey,  6  Cal.  181 ;  Liltlejohn  ▼• 
Miller,  6  Wash.  399,  31  Pac.  759. 

Equitable  decrees  may  be  adapted  to  any 
requirement  of  a  case.  There  is  no  limit  to 
their  variety  or  application,  as  called  for 
by  the  varying  circumstances  of  each  par- 
ticular case. 

Robinson  v.  Clark,  76  Me.  493. 

Adverse  equities  growing  out  of,  or  close- 
ly connected  with,  the  subject-matter  of  a 
suit,  are  protected  by  awarding  the  party 
the  relief  to  which  he  is  entitled  only  on  con- 
dition that  he  award  to  his  adversary  the 
corresponding  right  to  which  he  is  entitled. 

Lynch  v.  Burt,  67  C.  C.  A.  306,  132  Fed. 
417. 

Where  the  defense  is  insufficient  to  justi- 
fy decreeing  a  deed  void  as  having  been 
fraudulently  obtained,  and  yet  it  was  ob- 
tained under  such  circumstances  as  to  ren- 
der it  at  least  unfair  for  the  defendant  to 
retain  the  full  advantage  of  his  bargain,  the 
court  may  direct  that  the  deed  shall  stand 
only  as  security  for  the  defendant's  indem- 
nity in  respect  of  a  sum  actually  due. 

Dunn  V.  Chambers,  4  Barb.  376. 

Where  a  case  for  relief  is  made  out  by  the 
bill,  it  may  be  given  by  imposing  conditions 
on  the  plaintiff,  consistently  with  the  rules 
of  equity^  in  the  discretion  of  the  court. 
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Waldon  v.  Bodley,  14  Pet.  156,  10  L.  ed. 
308. 

Before  one  should,  in  good  conscience,  be 
permitted  to  reap  what  he  has  not  sown, 
or  profit  by  tlie  misfortune,  mistake,  or  un- 
doing of  another,  or  enjoy  the  fruits  of  dis- 
honesty or  sharp  practice,  it  should  be  per- 
fectly plain  that  he  is  himself  free  from  any 
intentional  wrongdoing. 

Henry  v.  Mayer,  6  Ariz.  103,  53  Pac.  590. 

Mr.  Cu^ene  S.  Ives  submitted  the  cause 
for  appellee: 

The  maxim  that  he  who  seeks  equity  must 
do  equity  only  applies  when  the  relief 
sought  by  the  plaintiff  and  the  right  de- 
manded by  the  defendant  belong  to  or  grow 
out  of  the  same  transaction.  It  has  no  ap- 
plication where  the  demand  of  the  defendant 
18  based  upon  a  contract  separate  and  dis- 
tinct from  that  which  forms  the  subject  of 
the  plaintiff's  action. 

Mahoncy  v.  Bostwick,  96  Cal.  63,  31  Am. 
St.  Rep.  1*75,  30  Pac.  1020;  1  Pom.  Eq.  Jur. 
§§  385-387;  Otis  v.  Gregory,  111  Ind.  504, 
13  N.  E.  39. 

A  court  of  equity  a\  ill  not  relieve  Stoffela 
from  the  situation  in  which  he  has  placed 
himself  bv  his  fraudulent  conduct. 

Daisy  Roller  Mills  v.  Ward,  0  N.  D.  317, 
70  N.  W.  271 ;  Neblett  v.  Macfarland,  92  U. 
S.  101,  23  L.  ed.  471;  Guckenheimer  v.  Ange- 
vinc,  81  N.  Y.  304;  Davis  v.  Leopold,  87  N. 
Y.  620;  Milwaukee  &  M.  R.  Co.  v.  Soutter, 
13  Wall.  517,  20  L.  ed.  543;  Lynch  v.  Burt, 
«7  C.  C.  A.  305,  132  Fed.  417;  Burt  v.  C. 
Gotzian  &  Co.  43  C.  C.  A.  59,  102  Fed.  937; 
Sands  v.  Codwise,  4  Johns.  598,  4  Am.  Dec. 

305. 

The  situation  of  the  appellant  is  not,  in 
principle,  different  from  the  cases  in  which 
a  grantee  nider  a  deed  given  to  defraud  the 
creditors  of  the  grantor  has  voluntarily  paid 
off  encumbrances  upon  the  granted  property. 
In  such  case,  his  fraudulent  conduct  pre- 
cludes him  from  being  reimbursed  for  such 
expenditures. 

Daisy  Roller  Mills  v.  Ward,  supra;  Morley 
Bros.  V.  Stringer,  133  Mich.  690,  95  N.  W. 
978. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  complaint  in  the  nature  of  a 
bill  in  equity,  brought  by  the  appellee,  Nu- 
gent, to  set  aside  a  deed  and  mortgage  as 
a  cioud  upon  his  title  to  certain  land.  The 
defendant  denied  the  allegations  of  the  com- 
plaint, and  filed  a  cross  complaint  to  set 
aside  the  deed  to  the  plaintiff.  The  case  was 
tried  before  a  judge  without  a  jury,  and  he 
made  findings  of  fact  of  which  the  follow- 
ing is  an  abridged  statement.  The  land 
was  subject  to  two  mortgages  held  by  the 
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defendant,  upon  which  a  judgment  of  fore- 
closure had  been  rendered,  the  sum  due  be- 
ing $15,700  and  interest.  Mrs.  Heyl,  the 
mortgagor  and  owner  of  the  equity,  sold 
and  conveyed  the  land  to  Nugent  on  Janu- 
ary A,  1905,  be  agreeing  to  procure  the  pay- 
ment of  the  mortgage  and  judgment  liens. 
On  January  9,  the  day  before  that  fixed  for 
the  mortgage  sale,  the  defendant,  having 
knowledge  of  the  conveyance  to  Nugent,  and 
having  evaded  Nugent's  efforts  to  pay  the 
mortgage  debt,  induced  Mrs.  Heyl  to  convey 
a  part  of  the  premises  to  him  absolutely,  in 
satisfaction  of  $10,000,  and  to  mortgage  the 
residue  for  $5,700,  and  recorded  the  deeds 
before  Nugent  had  recorded  the  deed  to  him. 
He  also,  with  fraudulent  intent  to  defeat 
Nugent's  title,  it  is  said,  although  the  pos- 
sibility is  hard  to  conceive,  satisfied  of  rec- 
ord the  former  mortgages  and  judgment 
liens,  the  only  consideration  for  his  act  bti- 
ing  the  later  deed  and  mortgage  given  by 
Mrs.  Heyl.  On  these  facts  judgment  was 
given  for  the  plaintiff,  conditioned  upon  his 
paying  to  the  defendant  $15,700,  without  in- 
terest, less  $600  counsel  fees  and  costs.  The 
plaintiff  appealed  and  the  supreme  court  of 
the  territory  gave  the  plaintiff  an  uncon- 
ditional judgment,  on  the  ground  that 
*the  defendant's  conduct  was  volun-[501 
tary,  in  pursuance  of  his  fraudulent  scheme, 
and  that  he  had  no  claim  as  against 
Nugent  to  be  relieved  from  the  conse- 
quences of  a  collateral  act.  It  was  thought 
that  the  debt  from  Mrs.  Heyl  to  Stoffela 
was  a  matter  with  which  Nugent,  in 
spite  of  his  covenant  to  pay  it,  had  no 
concern,  the  only  question  being  the  rela- 
tive validity  of  the  plaintiff's  and  de- 
fondant's  titles.  The  defendant  appealed  to 
this  court. 

We  are  of  opinion  that  the  judgment  ap- 
pealed from  was  wrong,  and  that  the  judg- 
ment of  the  court  of  first  instance  should 
be  affirmed.  It  is  true  that  the  defendant 
acted  fraudulently  and  knew  what  he  was 
about.  But  a  man,  by  committing  a  fraud, 
does  not  become  an  outlaw  and  caput  lupi- 
num.  National  Dank  &,  L.  Co.  v.  Petrie,  189 
U.  S.  423,  425,  47  L.  ed.  879,  880,  23  Sup. 
Ct.  Hep.  512.  He  may  have  no  standing  to 
rescind  his  transaction,  but  when  it  is  re- 
scinded by  one  who  has  the  right  to  do  so, 
the  courts  will  endeavor  to  do  substantial 
justice,  so  far  as  is  consistent  with  adher- 
ence to  law.  See  Pullman's  Palace  Car  Co. 
V.  Central  Transp.  Co.  171  U.  S.  138,  150,  43 
L.  ed.  108,  113,  18  Sup.  Ct  Rep.  808.  If 
Nugent  is  allowed  to  have  the  land  free  of 
all  charge,  and  the  defendant's  claim  is  ex- 
tinguished, Nugent  gets  much  more  than  he 
bargained  for,  and  the  defendant  is  deprived 
of  his  equitable  interest  in  Nugent's  cov- 
enant to  pay  the  mortgage  debt   (Johns  t. 
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Wilson,  180  U.  8.  440,  40  L.  ed.  613,  21  Sup.  | 
€t.  Rep.  445),  and  is  made  to  lose  a  large 
sum  rightly  due  to  him,  not  from  any  neces- 
sity of  justice,  but  simply  because  he  has 
acted  badly,  and  therefore  any  treatment 
is  good  enough  for  him.  It  is  said  that  the 
discharge  of  the  old  mortgages  was  a  col- 
lateral matter  with  which  Nugent  had  no 
concern.  If  that  were  true,  still  justice 
might  forbid  Nugent  to  rely  upon  it  But 
it  is  not  correct.  The  discharge  and  the  new 
deeds,  although  different  instruments,  were 
parts  of  one  transaction.  Each  was  consid- 
eration for  the  other.  As  the  plaintiff  elects 
to  do  away  with  the  consideration  for  the 
discharge,  he  must  be  taken  to  elect  also  to 
give  up  the  discharge;  or,  to  put  it  in  an- 
other way,  he  must  restore  the  defendant  to 
the  condition  in  which  he  stood  before  the 
502]  rescinded  *deeds  were  made.  The  de- 
fendant's rights  were  cut  down  at  least  suffi- 
ciently by  the  trial  court. 

Jud^lfment  reversed,  with  directions  to  af- 
firm the  judgment  of  the  District  Court. 


CLEMENTE  JAVIERRE,  Matias  Gil,  and 
Felix  Ramos,  Copartners,  Doing  Business 
under  the  Firm  Name  of  Javierre  k  Gil, 
et  al.,  Appts., 

T. 

CENTRAL  ALTAGRACIA,  Incorporated. 

(See  S.  C.  Reporter's  ed.  502-508.) 

Svldcnce  —  burden  of  proof  —  ezoep- 
tions. 

1.  Persons  seeking  to  escape  from  the 
obligations  of  a  contract  to  deliver  sugar 
cane  at  a  specified  sugar  factory  for  grind- 
ing, because  of  the  happening  of  a  condi- 
tion subsequent  embodied  in  a  proviso  in 
the  contract,  justifying  cancelation  if  a 
projected  sugar  mill  should  be  erected  or  its 
construction  started  by  a  certain  date,  are 
charged  with  the  burden  of  proving  that 
the  identical  mill  referred  to  in  the  con- 
tract has  been  so  built  or  started,  although 
the  bill  alleges  aflirmatively  a  conspiracy 
to  evade  the  undertaking,  by  way  of  replica- 
tion to  the  answer  setting  up  the  condition. 

[For   othor   cases,    see   Bvldeuce,    171-178,   lu 
Digest   Sup.   Ct.   1908.] 

Injunction  •»  against  Tlolatlon  of  con- 
tract —  remedy  at  law. 

2.  Injunctive  relief  will  not  be  granted 
in  equity  against  the  disposal  of  sugar  cane 
elsewhere  than  at  the  sugar  factory  desig- 
nated in  a  contract  with  the  growers,  as  a 
suit  for  damages  will  afford  adequate  re- 

(For  other  cases,  see  Injonction,  L  b,  in 
Digest  Sup.  Ct.  1008.] 

[No.  171.] 

Argued  April  20,  1010.     Decided  May  16, 

1010. 
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APPEAL  from  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  decree  enjoining  the  disposal  of  sugar 
cane  elsewhere  than  at  the  sugar  factory 
designated  in  a  contract  with  the  growerib 

Reversed.! 
See  same  case  below,  8  Porto  Rioo  Fed. 

Rep.  256. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  Hartxell  argued  the  cause, 
and,  with  Mr.  Manuel  Rodriguez  Serra,  filed 
a  brief  for  appellants: 

He  who  avers  a  fact  as  a  cause  of  action 
or  defense  must  maintain  his  allegation  by 
the  greater  weight  of  the  evidence. 

Mutual  Reserve  Fund  Life  Asso.  v.  Powell, 
79  111.  App.  482;  Piper  y.  Matkins,  8  Kan. 
App.  215,  55  Pac.  487. 

The  burden  of  sustaining  the  affirmative 
of  an  issue  does  not  shift  during  the  pro- 
gress of  a  trial,  but  it  is  for  the  party  al- 
leging facts  constituting  the  issue,  and  re- 
mains there  until  the  end. 

Rapp  v.  Sarpy  County,  71  Neb.  382,  98  N. 
W.  1042,  102  N.  W.  242;  Vertrees  v.  Gage 
County,  75  Neb.  332,  106  N.  W.  331 ;  Sim- 
onton  V.  Winter,  5  Pet  141,  8  L.  ed.  75; 
Adams  v.  Adams,  21  Wall.  185,  22  L.  ed. 
504;  Knox  v.  Smith,  4  How.  298,  11  L.  ed. 
983;  Lewis  v.  Cocks,  23  Wall.  470,  23  L.  ed. 
71. 

Fraud  and  conspiracy,  when  alleged  as  the 
basis  of  an  action,  must  be  clearly  proven 
in  order  to  warrant  a  recovery. 

Farrar  v.  Churchill,  135  U.  S.  609,  34  L. 
ed.  246,  10  Sup.  Ct.  Rep.  771;  Gaines  v. 
Nicholson,  9  How.  356,  13  L.  ed.  172;  United 
States  V.  Arredondo,  6  Pet.  691,  8  L.  ed. 
547;  Jones  v.  Simpson,  116  U.  S.  609,  29  L. 
ed.  742,  6  Sup.  Ct.  Rep.  538;  Jacobs  v.  Van 
Sickel,  123  Fed.  341. 

This  case  presented,  in  any  event,  no 
ground  for  equitable  relief,  and  the  issuance 
of  an  injunction  in  the  premises.  The  only 
consistent  relief  which  could  be  applied  for 
would  be  in  the  nature  of  specific  perform- 
ance. 

Under  the  circumstances  disclosed  by  the 
bill  of  complaint,  specific  performance  would 
not  lie. 

Grape  Creek  Coal  Co.  v.  Spellman,  39  HI. 
App.  030. 

Mr.  Hugo  Kohlman  argued  the  cause, 
and  Messrs.  F.  L.  Cornwell  and  N.  B.  K. 
Pettingill  filed  a  brief  for  appellee: 

Relief  was  properly  given  by  injunction 
instead  of  by  specific  performance. 

Hendricks  v.  Hughes,  117  Ala.  591,  23  So. 
037;  Lumlcy  v.  Wagner,  1  De  G.  M.  &  G. 
604,  6  Eng.  Rul.  Cas.  652;  Jones  v.  North, 

tLeave  granted  on  May  31,  1910,  to  pre- 
sent petition  for  rehearing  herein  within 
thirty  days, 
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44  L.  J.  Ch.  N.  S.  388;  Donnell  ▼.  Bennett, 
L.  R.  22  Ch.  Diy.  835;  Whitwood  Chemical 
Co.  V.  Hardman  [1891]  2  Ch.  416;  Catt  v. 
Tourle,  L.  R.  4  Ch.  654;  Western  U.  Teleg. 
Co.  V.  Union  P.  R.  Co.  1  McCrary,  568,  3 
Fed.  429;  Cliicago  &  A.  R.  Co.  v.  New  York, 
L.  E.  4  W.  R.  Co.  24  Fed.  521;  Al- 
pers  V.  San  Francisco,  32  Fed.  503; 
Ccncral  Electric  Co.  v.  Westinjrhouse  Elec- 
tric Co.  151  Fed.  677;  Manhattan  Mfg. 
&  Fertilizing  Co.  v.  New  Jersey  Stock  Yard 
&  Market  Co.  23  N.  J.  Eq.  161;  St.  Regis 
Paper  Co.  v.  Santa  Clara  Lumber  Co.  173 
N.  Y.  101,  65  N.  E.  067;  Walla  Walla  v. 
Walla  Walla  Water  Co.  172  U.  S.  1,  11,  43 
L.  ed.  341,  346,  19  Sup.  Ct.  Rep.  77;  Joy  v. 
St.  Louis,  138  U.  S.  46,  34  L.  ed.  857,  11  Sup. 
Ct.  Rep.  243. 

When  the  exception  or  proviso  is  in  a  sub- 
sequent substantive  clause,  the  case  contem- 
plated in  the  enacting  or  general  clause  may 
bo  fully  stated  without  negativing  the  ex- 
ception or  proviso,  as  a  prima  facie  case  is 
stated,  and  it  is  for  the  party  for  whom 
matter  of  excuse  is  furnished  by  the  statute 
or  contract  to  bring  it  forward  in  his  de- 
fense. 

United  SUtes  v.  Cook,  17  Wall.  177,  21 
L.  ed.  540. 

Where  an  answer  which  is  put  in  issue 
admits  a  fact,  and  insists  upon  a  distinct 
fact  by  way  of  avoidance,  the  fact  admitted 
is  established,  but  the  fact  insisted  upon 
must  be  proved. 

Clements  v.  Moore  (Clements  v.  Nichol- 
son)  6  Wall.  209,  315,  18  L.  ed.  786,  789. 

Other  courts  have  decided  to  the  same  ef- 
fect. 

Bour  V.  Kimball,  46  111.  App.  327;  Nel- 
son V.  United  States,  30  Fed.  IIG;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Felton,  43  C.  C.  A. 
193,  103  Fed.  227;  Miller  v.  Shields,  124  Ind. 
170,  8  L.U.A.  406,  24  N.  E.  670;  Rowell  v. 
Janvrin,  151  N.  Y.  67,  45  X.  E.  39S. 

Even  had  the  proviso  allowing  the  cancel- 
ation of  the  contract  been  absolute  and  self- 
operative  in  its  terms,  thus  ini|>orting  a  con- 
dition, it  would  still  have  been  a  condition 
subsequent,  of  which  the  burden  of  proof 
would  still  be  upon  the  party  to  be  relieved 
by  its  fulfilment. 

Den  ex  dem.  Green  v.  Steelman,  10  N.  J. 
L.  204;  Hotham  v.  East  India  Co.  1  T.  R. 
645. 

506]     *Mr.  Justice  Ilolines  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  enjoining 
the  appellants  from  delivering  suprar  cane 
fprovfn  on  the  haciendas  Florentina  and 
Estero  to  the  Central  Eureka  for  the  term 
of  five  crops,  beginning  with  the  crop  of  the 
year  1906-7,  or  so  long  within  that  term  as 
the  appellee  is  ready  to  grind  and  pay  for 
the  same;  and  also  from  "selling,  donating, 
860 


renting,  or  mortgaging  said  haciendas,"  with- 
out stipulating  for  the  carrying  out  of  a 
contract  made  with  the  appellee.  The  con- 
tract referred  to  bound  the  appellants  to 
have  the  cane  grown  on  the  haciendas  ground 
at  the  sugar  factory  of  the  appellee  for  the 
term  just  stated,  at  a  certain  price,  with 
mutual  agreements,  not  necessary  to  set 
forth,  but,  so  far  as  appears,  fair,  and  made 
upon  equal  terms.  It  was  subject  to  a  pro- 
viso, however,  that  if,  on  January  15,  1908, 
the  projected  Eureka  Central  should  have 
been  erected,  or  should  be  in  course  of  con- 
struction, the  appellants  might  cancel  the 
contract,  giving  notice  on  October  1,  1007. 
The  notice  was  given,  but  the  appellee  con- 
tended that  the  Eureka  Central  referred  to 
was  abandoned,  and  that  the  central  relied 
upon  as  the  ground  for  the  notice  was  one 
got  up  by  the  appellants,  and  named  Eureka, 
with  a  view  to  getting  out  of  their  con- 
tract with  the  appellee. 

The  findings  of  fact  are  not  entirely  satis- 
factory upon  the  point  in  issue.  They  set 
out  evidence  and  avoid  a  conclusion  more 
definite  than  tliat  which  we  shall  state.  It 
appears,  however,  that  for  some  years  one 
Swift  had  been  negotiating  for  the  con- 
struction of  a  Central  Eureka,  and  was  con- 
tinuing his  efforts  on  December  10,  1906, 
when  the  contract  was  made.  But  in  Octo- 
ber, 1906,  Javicrre  had  telegraphed  to  him 
that  negotiations  with  him  were  at  an  end, 
and  there  was  evidence  that  Javierre  and 
others  had  met  and  made  an  agreement  on 
October  20  to  form  a  corporation  to  set  up 
the  "said  central,''  to  be  called  the  Central 
Eureka,  "it  being  almost  sure"  that  Swift 
had  failed.  The  parties  were  to  sell  their 
cane  to  this  •central  for  ten  years.  The  [507 
court  studiously  avoids  finding  tlint  tiiis 
nprconient  was  made,  but  does  find  that  if 
Javicrre  signed  it,  he  did  not  consider  him- 
sell'  bound  by  it,  and,  ns  has  been  seon,  the 
contract  with  the  appellee  was  of  hitcr  date. 
The  court  nlno  finds  that  it  was  not  general- 
ly known  that  the  planters  had  hold  the  al- 
leged meeting,  or  were  eontemphiting  the 
erection  of  the  central,  and.  after  stating 
other  details,  finds  that  the  apiiellants  have 
not  proved,  by  a  preponderance  of  evidence, 
that  the  contract  referred  to  the  Central 
Eureka  started  by  them,  or  that  the  Central 
Eureka  mentioned  was  other  than  the  one 
projected  by  Swift.  It  ruled  that  the  bur- 
den of  proof  was  on  the  appellants,  and 
thereupon  made  the  decree. 

There  is  some  preliminary  argument  that 
the  finding  concerning  the  continuance  of 
Swift's  efTorts  is  not  warranted  bv  the 
pleadings.  If  this  were  true,  no  objection 
seems  to  have  been  matle  in  the  court  below, 
where  no  doubt  an  amendment  would  have 
been  allowed,  if  necessary.    But  it  U  a  mis- 
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take.  The  bill  merely  alleges  that  Swift's 
arrangement  failed  "during  the  latter  part'* 
of  190G,  and  qualifies  even  this  by  the  fur- 
ther allegation  that,  in*  the  beginning  of  De- 
cember, Javierre  stated  to  the  officers  of  the 
complainant  (appellee)  that  he  was  still 
bound  to  Swift,  but  that  the  thing  had 
failed,  and  that  he  was  disposed  to  make  a 
•contract  >vith  them  if  he  could  have  a  clause 
providing  for  the  case  of  Swift's  success. 
The  only  real  questions  concern  the  ruling 
on  the  burden  of  proof  and  the  propriety  of 
the  relief  in  such  a  case  as  this. 

As  to  the  burden  of  proof,  if  that  really  in 
Any  way  determined  the  result,  the  ruling 
was  correct.  The  appellants  were  seeking  to 
escape  from  the  contract  made  by  thcni  on 
the  ground  of  a  condition  subsequent,  em- 
bodied in  a  proviso.  It  was  for  them  to 
show  that  the  facts  of  the  condition  had 
come  to  pass.  It  is  said  that  the  bill  al- 
leges  affirmatively  a  conspiracy  to  evade  the 
undertaking,  but  that  is  merely  by  way  of 
replication  to  the  answer  setting  up  the 
condition,  and  is  nothing  but  a  specific 
mode  of  denying  that  the  condition  had 
508]  'been  fulfilled.  An  allegation  of  fact 
that  is  material  only  as  an  indirect 
negative  of  something  to  be  proved  by 
the  other  party  docs  not  shift  the  bur- 
den of  proof.  Starratt  v.  Mullen,  148 
Mass.  570,  2  LAX.A.  097,  20  X.  K.  178. 
So  there  is  nothing  but  tht*  general 
question  to  be  consijlcred,  and  that  is  an- 
swered by  the  statoniont  of  it,  and  by  re- 
peated decisions  of  this  court.  When  a  pro- 
viso like  this  carves  an  exception  out  of  the 
body  of  a  statute  or  contract,  those  who  set 
up  such  exception  must  prove  it.  Schlem- 
mer  v.  BufTalo,  U.  &  P.  R.  Co.  20.")  U.  S.  1, 
10,  51  L.  ed.  681,  085,  27  Sup.  Ct.  Rop.  407; 
Ryan  v.  Carter,  93  U.  S.  78,  23  L.  ed.  807; 
United  States  v.  Cook,  17  Wall.  168,  21  L. 
€d.  538;  United  States  v.  Dickson,  15  Pet. 
141,  165,  10  L.  ed.  689.  Therefore,  it  was 
for  the  appellants  to  prove  that  the  central 
.referred  to  by  the  contract  had  been  built 
or  started.  It  was  not  enough  to  prove  that 
a  central  had  been  built  and  called  by  the 
same  name. 

Tiie  doubt  as  to  the  relief  granted  Ik'Imw 
IS  more  serious,  and,  in  the  opinion  of  the 
majority  of  the  court,  must  prevail.  Ac- 
cording to  that  opinion,  a  suit  ior  daniagi's 
would  have  given  adequate  roliof,  and  llu-re- 
fore  the  appellee  should  have  been  con  lined 
to  its  roni(Mly  at  law.  Again,  the  court 
would  not  undertake  to  decree  specific  p^T- 
forniance  and  to  require  and  to  sii]>ervise 
the  raising  of  the  crop  and  the  «:rinding  of 
the  sugar,  for  even  the  now  remaining  periinl 
of  the  decree.  There  is  a  certain  anomalv 
in  granting  the  half  way  relief  of  an  injunc- 
tion against  disposing  of  the  crops  clacwhero 
£4  L.  cd. 


when  the  court  is  not  prepared  to  enforce 
the  performance  to  accomplish  which  in- 
directly is  the  only  object  of  the  negative 
decree.  There  is,  too,  a  want  of  mutuality 
in  the  remedy,  whatever  that  objection  may 
amount  to,  as  it  is  hard  to  see  how  an  in- 
junction could  have  been  granted  against  the 
appellee  had  the  case  been  reversed.  Rut- 
land Marble  Co.  v.  Ripley,  10  Wall.  339,  19 
L.  ed.  955.  Notwithstanding  these  con- 
siderations, I  should  have  preferred  to  afiirm 
the  decree,  but,  as  my  reasons  have  been 
stated  to  my  brethren,  and  have  not  pre- 
vailed, it  is  unnecessary  to  repeat  tliem  now. 
Decree  reversed. 


•GUSTAV    HOLMGREN,    Petitioner,  [509 

v. 

UNITED   STATES. 

(Sec  8.  C.  Reporter's  cd.  509-524.) 

Aliens  —  naturalization  —  Jurisdiction 
of  state  court  —  power  of  Congress. 

1.  Congress,  in  the  exercise  of  its  power 
under  U.  S.  Const,  art.  1,  8  8,  cl.  4.  to  es- 
tablish a  uniform  rule  of  naturalization, 
may  confer  jurisdiction  upon  the  courts  of 
a  state  of  naturali/atioti  pn)cee(lings  in- 
volving admission  to  citizenship  in  the 
United  States,  and  may  constitutionally 
provide  for  the  punishment  of  false  swear- 
ing in   such  a  proceeding. 

[Naturalization,    see    Aliens,    VII.,    In    Digest 
Sup.   Ct.   1908.] 

Aliens  —  naturalization  —  false  swear- 
in  ji:  in  state  court. 

2.  A  conviction  can  be  had  in  a  Federal 

court  for  false  swearing  in  naturalization 

proceedings   in   a  state  court,  under  V.  R. 

Kev.  Stat.  §  5.195,  U.  S.  Comp.  Stat.  1001, 

p.    3054,    making    punishable    by    fine    and 

imprisonment  the   taking   or  making  of  a 

false  oath  or  affidavit  under  or  bv  virtue 

of  any  law  relating  to  the  naturalization  of 

aliens,    or    in    any    proceeding    under    any 

»\\c\\  laws. 

[Nnturali7.atIon.    see    Aliens,    VII.,    in    Digest 
Sup.  Ct.    ItMJS.l 

Appeal  —  questions  reviewable  —  deni- 
al of  new  trial. 

,3.  The  denial  of  a  motion  for  a  new  trial, 
raising  for  the  first  time  the  objection  tliat 
the  jury  was  permitted  to  take  into  the 
jury  room  the  indictment,  whicli  contained 
an  indorsement  showing  the  conviction  of 
the  accused  on  a  ctuint  thereof  at  a  former 
trial,  is  not  reviewable  in  the  Federal  Su- 
preme Court. 
[Vov  other  c.Tsos.  «Joe  .\ppcal  nnd  Error,  4479- 

449J.  in  Vi'^rM  Sup.  Ct.  lt»os.  | 

Appeal —ohjoc't Ions    and    exceptions    — • 
time  for  taking;. 

4.  An  objection  first  made  on  a  motion 
for  a  new  trial,  that  the  court  erred  in  per- 
mitting the  jury  to  take  into  the  jury 
room  the  indictment,  which  contained  an 
in<lorsement  of  a  e<mvicti<m  of  the  accused 
on  a  count  thereof  at  a  former  trial,  will 
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not  be  considered  hj  the  Federal  Supreme 
Court,  in  the  exercise  of  its  power  under 
Supreme  Court  rule  35,  to  notice  a  plain 
error  not  properly  reserved,  where  the  rec- 
ord contains  all  the  testimony,  and  it  is 
ample  to  sustain  the  conviction  without 
giving  weight  to  the  effect  of  the  indorse- 
ment, and  the  indorsement  itself  shows  that 
a  new  trial  was  granted  upon  the  former 
conviction,  which  is  quite  as  likely  to  have 
influenced  the  jury  favorably  to  the  ac- 
cused as  was  the  fact  of  the  former  con- 
viction to  work  to  his  prejudice. 
[For  other  cases,  see  Appeal  and  Error,  YI.  c, 
lo  Digest  Sup.  Ct.  1908.] 

Appeal  —  objections  and  exceptions  — 
time  for  taking. 

5.  Mere  formal  objections  to  the  indict- 
ment, not  affecting  substantial  rights  of 
the  accused,  are  too  late  when  not  specific- 
ally pointed  out  in  the  demurrer,  or  other- 
wise taken  advantage  of  upon  the  trial. 
[For  other  cases,  see  Appenl  aud  Error,  VI.  c, 

in  Digest  Sup.   Ct.   1U08.] 

Appeal  —  refusal  to  Instruct. 

6.  The  refusal  to  give  a  requested  in- 
struction upon  the  necessity  of  corroborat- 
ing the  testimony  of  an  accomplice  is  not 
error,  where  the  request  assumes  that  the 
witness  was  an  accomplice,  a  conclusion 
which  was  controverted,  and  against  which 
the  jury  might  have  found,  in  the  light  of 
the  testimony. 

[For  other  eases,  see  Appeal  and  Error,  G127- 
5147,  in  Digest  Sup.  Ct.  1908.] 

[No.  132.] 

Argued  and  submitted  March  9,  1910.    De- 
cided May  IG,  1910. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  ju(l|rinent  which 
affirmed  a  conviction  in  the  District  Court 
for  the  Northern  District  of  California,  for 
false  swearing  in  naturalization  proceed- 
ings in  a  state  court.    Aflirmcd. 

See  same  case  below,  84  C.  C.  A.  301,  156 
Fed.  439. 

The  facts  are  stated  in  the  opinion. 

Mr.  Marshall  B.  Woodworth  submitted 
the  cause  for  petitioner: 

The  courts  of  the  United  States  have  no 
criminal  jurisdiction  except  that  which  is 
given  tliem  by  the  laws  of  the  United  States. 

United  States  v.  Babcock,  4  McLean,  113, 
Fed.  Cas.  No.  14,488. 

Criminal  statutes  should  not  be  extended 
by  implication. 

Todd  V.  United  States,  158  U.  S.  282,  39 
L.  cd.  982,  15  Sup.  Ct.  Rep.  889;  Bolles  v. 
Outing  Co.  175  U.  S.  262,  264,  44  L.  cd.  150, 
157,  20  Sup.  Ct.  Rep.  94;  United  States  v. 
Harris,  177  U.  S.  305,  309,  44  L.  ed.  780, 
782,  20  Sup.  Ct.  Rep.  609;  Ex  parte  Mc- 
Nulty,  77  Cal.  168,  11  Am.  St.  Rep.  257,  19 
S«9 


Pac.  237;   United  SUtes  v.  Wiltberger,  6 
Wheat  76,  6  L.  ed.  37. 

The  power  of  punishing  a  witness  for  tes- 
tifying falsely  in  a  judicial  proceeding  be- 
longs peculiarly  to  the  government  in  whose 
tribunals  that  proceeding  is  had. 

Re  Loney,  134  U.  S.  372,  374,  33  L.  ed. 
949,  951,  10  Sup.  Ct.  Rep.  384. 

Perjury  is  properly  punishable  only  by 
the  jurisdiction  where  it  is  committed. 

State  V.  Pike,  15  N.  H.  83;  Ex  parte 
Bridges,  2  Woods,  428,  Fed.  Cas.  No.  1,862; 
State  V.  Shelley,  11  Lea,  594;  Ross  v.  State, 
55  Ga.  192,  21  Am.  Rep.  278;  State  v.  Ad- 
ams, 4  Blackf.  146;  People  v.  Kelly,  38  Cal. 
145,  99  Am.  Dec.  360;  SUte  v.  Kirkpatrick, 
32  Ark.  117;  Rump  v.  Com.  30  Pa.  475; 
State  V.  Whittemore,  60  N.  H.  245,  9  Am. 
Rep.'  196;  Spratt  v.  Spratt,  4  Pet  393,  408, 
7  L.  ed.  897,  902;  Re  Loney,  supra;  United 
States  V.  Severino,  125  Fed.  949. 

Manifestly,  Congress  has  no  right  to  es- 
tablish state  courts,  or,  what  would  amount 
to  the  same  thing,  to  endow  state  courts 
with  jurisdiction.  The  Constitution  never 
contemplated  such  a  condition  of  affairs. 
But,  where  Congress  has  exclusive  legisla- 
tion over  certain  subjects,  it  may  limit  the 
jurisdiction  of  state  courts,  or  take  it  away 
entirely. 

Unitetl  States  v.  Severino,  supra;  Ex 
parte  Knowles,  5  Cal.  300;  State  v.  Wliitte- 
more  and  Rump  v.  Com.  supra:  Re  Loney, 
134  U.  S.  373,  33  L.  ed.  950,  10  Sup.  Ct  Rep. 
384. 

A  court  is  a  creature  of  the  Constitution 
and  laws  under  which  it  exists.  To  exer- 
cise any  power  not  derived  from  such  Con- 
stitution and  laws  would  necessarily  be  a 
usurpation. 

Kx  parte  Knowles,  5  Cal.  302. 

While  Congress  cannot  confer  jurisdiction 
to  naturalize  on  state  courts,  still  it  can, 
in  naturalizjition  proceeding's,  limit  the  state 
court  in  its  mode  of  proceeding,  and  can  pro- 
hibit the  state  courts  from  actiti*;.  and  it 
actually  has  done  so  as  to  any  state  court 
which  is  not  a  court  of  record,  and  does  not 
have  common -law  jurisdiction  and  a  seal 
and  clerk. 

Ex  parte  Knowles,  5  Cal.  300:  Stato  v. 
Whittemore;  Rump  v.  Com.  and  Re  Lonry, 
— supra. 

State  tribunals  cannot  punish  brmrlics  of 
the  United  States  laws,  even  thonjrh  an  act 
of  Congress  undertakes  to  give  them  the  au- 
thority. Neither  can  perjury  a;;niiist  the 
United  States  be  punished  in  the  >tates  as 
an  offense  against  the  statics. 

2  Bishop,  C:rim.  Law.  §  8*»i;. 

The  converse  i«  equally  tru<».  Federal  tri- 
bunals cannot  punish  breaches  of  the  state 
laws  in  Federal  courts,  such  as  perjury  com- 
mitted in  the  state  courts. 
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People  T.  Kelly,  38  Cal.  146,  99  Am.  Dec.  United  States  v.  McKee,  3  Dill.  640,  Fed. 

8S0.  Cfts.  No.   15,386;   United   States  v.   Lancu- 

It  was  error  for  the  trial  eourt  to  permit  ter,  2  McLean,  431,  Fed.  Crb.   No.   16,556; 

the  jury,  on  the  retrial,  to  take  with  them  United  States  v.  Reeves,  38  Fed.  404;  Unit- 

to  the  jury  room  the  indictment  in  the  case,  ed  States  v.  Van  Leuven,  65  Fed.  Bl ;  United 

indorsed  on  the  back  of  which  was  the  fact  SUtes  v.  Sykes,  58  Fed.  1004;  United  States 

that   the     petitioner     lind     previously    been  v.  Kessler,  Baldw.  22,  Fed.  Cat.  No.  15,628; 

found  guilty   of  the  same   identical  charge  United  States  v.  Sacia,  2  Fed.  756;  People 

upon  which  he  was  being  tried.  v.  Bonney,  98  Cal.  278,  33  Pac.  OS;  United 

14  Enc.  Pi.  &  Pr.  p.  972;  Ogden  v.  Unit-  SUtes  v.  Babcock,  3  Dill.  681,  Fed  Cas.  No. 

ed  States,  50  C.  C.  A.  380,  112  Fed.  523.  14,487;   United  SUtes  v.  Goldberg,  7   Biss. 

An  exception  to  the  general  rule  that  an  175,  Fed.  Cas.  No.  15,223;  United  States  v. 

appellate  court  niti  not  consider  objections  McKee,  3   Dill.  561,   Fed.   Cas.  No.   15,080; 

first  raised  on  appeal  exists  in  the  case  of  Blaahfleld,   Instructions   to   Juries,   p.   486; 

errors  apparent  on  the  face  of  the    record;  Solander  v.  People,  2  Colo.  4B;  Cheatham  v. 

these  iiiuy  be  considered  by  the  court,  though  State,  07  Mies.  335,  19  Am,  St.  Kep.  310,  7 

not  objected  to  below.  So.   204;   People  v.   Sternberg,   111   Cal.   I], 

2  Cye.  Law  i  Proc.  pp.  078,  716;   Fuller  43  Pao.  201;  Peojile  v.  Strybe  (Cal.)  30  Pac, 

T.  Ferguson,  20  Cal.  546;   Bennett  v.  But-  3;  United  SUtes  v.  Neveraon,  IMacl^ey,  152; 

terworth,  11  How.  609,  13  L.  ed.  B5B;   Gar-  United  States  v.   Bicksler,   1   Mackcy,  341; 

land  V.  Davis,  4  How.   131,  II  L.  ed.  B07;  SUta  v.  Hyer,  39  N.  J.  L.  5B8;  State  v.  Ha- 

Kentucky  Life  k  Acci.  Ins.  Co,  v.  Hamilton,  ney,  ID  N.  C.   (2  Dev,  &  B.  L.)   330;  State 

11   C.  C.  A.  42,  22  U.  S.  App.  388,  548,  03  v.  Miller,  97  N.  C.  484,  2  S.  E.  303;  Hanley 

Fell.  93;  Macker  v.  Thomas,  7  Wheat.  630,  v.  United  States,  59  C.  C.  A.  153,  123  Fed. 

5  L.  ed.  515.  849;   Martin   v.   SUte,  36  Tex.  Crim.  Rep. 

When,  from  the  whole  case,  manifest  in.  632,  30  S.  W.  687,  38  S.  W.  194. 
justice   has  been  done,   the   appellate  court        The  question  whether  or  not  Werta  was 

will  remedy  the  error,  notwithstanding  that  an  accomplice  should  have  been  submitted  to 

no  objection  was  made.  the   jury. 

Ringgold  V.  Haven,  1  Cal.  108.  Bell  v.  State,  30  Tes.  Crim.  Rep.  677,  47 

When  the  whole  record  ia  brought  up,  the  S.  W,  lOIO;  Rios  v.  State  (Tex.  Crim.  Hep.J 

court  may  reverse  upon  a  defect  not  noticed  48  S.  W.  503;   People  v.  Bolanger,  71  Cal. 

below,  and  even  npon  its  own  notice  of  one  17,   11   Pac.  799;   People  v,  Curlee,  53  Cal. 

not  pointed  out  by  counsel.  604;   Hankins   v.   State    (Tex.   Crim.   Rep.) 

Garland  t.  Davis,  4  How.  131,  143,  11  L.  47  S.   W.   S92;   People  t.   Barker,  114   CaL 

ed.  907,  911.  617,  46   Pac.   601;   People   v.   Compton,   123 

If  error  is  apparent  upon  any  part  of  the  Cal.  403,  56  Pac.  44. 
record,  it  is  open  to  review,  wliether  it  is        Une   sovereign   cannot  make  use      of  the 

found  in  the  bill  at  cuceptlone  or  elsewhere,  municipal  courts  of  another  sUte  to  enforce 

Suydam  v.   Williamson,  20  JIow.  427, 15  L.  its  penal  laws.     As  to  iU  judicial  powers 

ed.  978.  and  its  penal  laws,  the  government  of  the 

Tlie  npprllnte  eourt  will  notice  a  plain  er-  United   SUtes  is  as  much   an   independent 

mr  in  the  record,  even  though  there  be  no  state   and    separate   government   as   Great 

assifinnicnt  of  error.  Britain  or  France    or    any   of   the    United 

United  States  v.  Pens,  176  U.  S.  500,  44  States. 
L.  ed.  251,  20  Sup.  Ct.  Rep.  103;  Stevenson        United  States  v.  Campbell,  Tappan  (Ohio) 
V.  n,irbour,  140  V.  S.  48,  35  L.  ed.  338,  11  20:   Worthington  r.  Masters,  1  Hall,  .Tour- 
Sup.  Ct.  Rep.  090;  Howe  v.  Phelpa,  162  U.  „ai  Jurisprudence,  205;  SUte  v.  Rutter,  12 
S.  87,  38  L.  cd.  305,  14  Sup.  Ct.  Rep.  622.  jjuj.  Register,  117;  United  States  v.  Smith. 

No  pnaumption  cnn  be  made  in  favor  of  4  K.  J.  L.  30;.  United  States  v.  Lathrop.  17 

the  judfmient  of  a  lower  court  where  error  j^jj^g    g.   g^o^^  ^    United  States,  2   .-^m. 

IS  apparent  in  the  record.  L,  T.  N.  S.  407;  Meade  v.  Dcputv  Marshal, 

United  Slates  V.  Wilkinson    12  How   246,       Wheeler,  C.  C.  670;  Jackson  v.  Rose.  2  Va. 

13  L.  ed.   974;   Reynolds  v.   United   States,  „         ..n      n.   1.™   \,     rt..m,.1iT.    7   Cnni. 

<.n  ••   ri   ...   »•  .       >   „..  Las.    30:     Uavison    v.    Cnamnlin,    1    ( onn. 

93  U.  S.  14.%  2o  L.  ed.  244.  „,„      _,'         t>    1      .,   ,-.  nn      c.   . 

n,e  trial  court  erred  in  tailing  to  warn  ;«'    ^'^,7-  ^^"I'J  ^"""i  2^i!=   Sta'e  v. 

the  jury  of  the  danger  in  convicTing  a  de-  P^-n^*  i"  ^'^-        I  ^"^^V  ^"'7 '"""' 

fendlnt  on  the  testimony  of  an  accomplice.  ^  P"^.  Crim.  Rep.  373;  Brigham  v.  Clnnin. 

1  Grcenl.  Ev.  flth  ed.  p.  403;  12  Cjc-  Law  31  Wis.  611,  11  Am.  Bep.  023;  Newell  v.  Na- 
il Proc.  p.  453;  United  Statea  v.  Ybanez,  63  t'<»>»l  Bank,  12  Bush,  69;  Chesapeake  &  O. 
Fed.  536;  United  States  v.  Flemming.  18  R-  Co.  v.  American  Exch.  Bank,  02  Va.  502, 
Fed.  907;  United  Stoteg  v.  Hurries,  2  Bond,  44  L.R.A.  449,  23  S.  E.  933,  10  Ann.  Cong. 
311,  Fed.  Cas.  No,  15,309;  United  Stntos  v,  893;  eonlra,  SUto  v.  Wells,  2  Hill,  L.  694; 
Smith,  2  Bond,  323,  Fed.  Caa.  No.  16,322;  43  Am.  Law  Bev.  p.  SS2. 
fi4  L.  ed.  ••• 
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AMistant  Attorney  General  Fowler  ar- 
gued the  cause  and  filed  a  brief  for  respond- 
ent: 

The  Federal  oourts  have  jurisdiction  to 
inflict  punishment  for  the  offense  of  perjury 
eommitted  in  naturalization  proceedings  had 
in  state  courts. 

Re  Loney,  134  U.  S.  372,  374,  33  L.  ed. 
U9,  951, 10  Sup.  Ct.  Rep.  384;  United  SUtes 
T.  Severino,  125  Fed.  949;  Schmidt  v. 
United  SUtes,  66  C.  C.  A.  389,  133  Fed.  264. 

Naturalization  proceedings  in  state  courts 
are  valid. 

Campbell  v.  Gordon,  6  Cranch,  176,  182, 
3  L.  ed.  100,  192;  Stark  v.  Chesapeake  Ins. 
Co.  7  Cranch,  420,  3  L.  ed.  391 ;  2  Cyc.  Law 
AProc.  pp.  Ill,  112. 

The  allowance  or  refusal  of  a  new  trial 
rests  in  the  sound  discretion  of  the  court 
to  which  the  application  is  addressed,  and 
the  result  cannot  be  made  the  subject  of  re- 
view by  writ  of  error. 

Henderson  v.  Moore,  5  Cranch,  11,  12,  3 
L.  ed.  22;  Marine  Ins.  Co.  v.  Young,  5 
Cranch,  187,  191,  3  L.  ed.  74,  75;  M'Lana- 
han  V.  Universal  Ins.  Co.  1  Pet.  170,  183, 
7  L.  ed.  98,  104;  United  States  v.  Buford, 
3  Pet.  12,  32,  7  L.  ed.  585,  501 ;  Indianapolis 
ft  St.  L.  R.  Co.  V.  Horst,  93  U.  S.  291,  301, 
23  L.  ed.  898,  901 ;  Kerr  v.  Clampitt,  95  U. 
S.  188,  24  L.  ed.  493;  Newcomb  v.  Wood,  97 
U.  S.  681,  683,  24  h.  ed.  1085,  108G;  Mattox 
V.  United  States,  146  U.  S.  140,  147,  36  L. 
ed.  917,  920,  13  Sup.  Ct.  Rep.  50;  Haws  v. 
Victoria  Copper  Min.  Co.  160  U.  S.  303,  313, 
40  L.  ed.  430,  439,  16  Sup.  Ct.  Rep.  282; 
Ogden  V.  United  States,  50  C.  C.  A.  380,  112 
Fed.  525. 

The  trial  court's  attention  was  not  called 
to  the  fact  that  said  indictment,  with  the 
indorsement  complained  of  tliereon,  was 
handed  to  the  jury  wlicn  tlie  same  was  done, 
but  it  was  first  mentioned  in  the  motion  for 
a  new  trial;  and  no  objection  having  been 
made  and  the  court's  ruling  thereon  re- 
quired at  the  time  the  alleged  error  oc- 
curred, it  affords  no  ground  for  a  new  trial. 

Cook  V.  State,  4  Tex.  App.  208;  Anschifks 
V.  State,  6  Tex.  App.  530;  State  v.  Tucker, 
75  Conn.  203,  62  Atl.  741;  Forl)CS  v.  Com. 
90  Va.  651,  10  S.  E.  104;  Cargill  v.  Com. 
93  Ky.  681,  20  S.  W.  782;  St.  l^uis,  I.  M.  & 
S.  R.  Co.  V.  Higuins,  63  Ark.  407,  14  S.  W. 
653;  St.  Louis,  i.  M.  &  S.  R.  Co.  v.  Sweet, 
60  Ark.  65G,  31  S.  VV.  671;  State  v.  {Shores, 
31  W.  Va.  409,  13  Am.  St.  Rep.  875,  7  S.  K. 
413;  Smalls  v.  State,  105  Ga.  075,  31  S.  K. 
571;  Mavnard  v.  Fellows,  43  N.  II.  259; 
CanlniT  v.  Kimhall,  58  N.  H.  203;  Clapp  v. 
Clapp,  137  Mass.  184. 

The  record  fails  to  disclose  that  the  peti- 
tioner was  prejudiced  by  the  fact  that  the 
indictment,  with  the  indorsement  com- 
plained of  thereon,  was  in  possession  of  the 
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jury;  and  the  mere  fact  that  such  indorse- 
ment was  in  their  possession,  and  might 
have  been  or  was  read  by  them,  affords  no 
sufficient  ground  for  a  new  trial. 

12  Enc.  PI.  ft  Pr.  p.  599;  Harvey  t.  State, 
35  Tex.  Crim.  Rep.  561,  34  S.  W.  623;  SUte 
V.  Shores,  supra;  Green  v.  State,  38  Ark. 
314;  Herrold  v.  Com.  10  Ky.  L.  Rep.  70, 
8  S.  W.  196. 

No  instructions  requested  should  be  given 
which  assume  as  a  matter  of  fact  that 
which  is  not  conceded  or  established  by  un- 
contradicted proof. 

Knickerbocker  L.  Ins.  Co.  v.  Foley,  105 
U.  S.  353,  26  L.  ed.  1056;  Second  Nat.  Bank 
V.  Hunt,  11  Wall.  394,  20  L.  ed.  190;  Wash- 
ington  &  O.  R.  Co.  v.  Gladmon,  15  WalL 
400,  21  L.  ed.  116;  Merchants'  Mut  Ins. 
Co.  V.  Raring,  20  Wall.  159,  161,  22  L.  ed. 
250,  251. 

A  party  cannot  assign  for  error  the  re- 
fusal of  an  instruction  to  which  he  has  not 
a  right  to  the  full  extent  as  stated,  and  in 
its  precise  terms. 

CatU  V.  Phalen,  2  How.  376,  381,  11  L. 
ed.  306,  307. 

Where  there  is  evidence  introduced  to 
support  a  plea,  but  the  court  is  not  request- 
ed to  charge  the  jury  upon  the  issue  raised, 
the  failure  of  the  court  to  do  so  cannot  be 
assigned  for  error. 

United  States  Exp.  Co.  v.  Kountze  Bros. 
8  Wall.  342,  19  L.  ed.  457;  Carter  v.  Carusi, 
1 12  U.  S.  478,  484,  28  L.  ed.  820,  822,  5  Sup. 
Ct  Rep.  281. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  petitioner,  Gustav  Holmgren,  was 
convicted  and  sentenced  in  the  district 
court  of  the  United  States  for  the  nortliern 
district  of  California  of  the  crime  of  false 
swearing  in  naturalization  proceedings,  in 
violation  of  §  5395  of  the  ♦Revi8ed[516 
Statutes  of  the  United  States  (U.  S.  Comp. 
Stat  1901,  p.  3654).  The  judgment  was  af- 
firmed by  the  circuit  court  of  appeals.  84  C. 
C.  A.  301,  166  Fed.  439.  The  conviction  was 
upon  the  third  count  of  the  indictment, 
which  charged  that  in  a  naturalization  pro- 
ceeding, upon  the  application  of  one  Frank 
Werta  for  admission  to  citizenship  in  the 
United  States,  pending  September  21,  1903, 
in  the  superior  court  of  the  city  and  county 
of  San  Francisco,  California,  a  court  of 
record  of  the  state  of  California,  with  com- 
mon-law jurisdiction,  a  seal,  and  a  clerk,  the 
petitioner  swore  falsely  in  making  the  ma- 
terial statement,  under  oath,  that  he,  the 
said  Gustav  Holmgren,  had  been  acquainted 
with  the  said  Frank  Werta  in  the  United 
States  during  the  five  years  immediately 
preceding  the  application  for  naturalization, 
whereas,  in  truth  and  in  fact,  as  he  then 
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well  knew,  the  said  Werta  had  not  resided 
continuously  in  the  United  States  for  a  peri- 
od of  five  years,  and  the  said  Holmgren  had 
not  known  the  said  Werta  for  more  than 
four  years  prior  to  said  application. 

The  principal  question  in  the  case  is 
whether,  under  §  5395,  United  States  Re- 
vised Statutes,  a  conviction  can  be  had  in  a 
Federal  court  for  a  false  oath  in  naturaliza- 
tion proceedings  had  in  a  state  court. 

Preliminarily  to  a  consideration  of  the 
proper  construction  of  this  section,  we  may 
notice  the  contention  of  the  petitioner  that 
there  is  no  constitutional  power  in  Con- 
gress to  confer  jurisdiction  upon  the  courts 
of  a  state  in  naturalization  proceedings,  in- 
volving admission  to  citizenship  in  the 
United  States. 

Article  1,  §  8,  clause  4,  of  the  Constitu- 
tion of  tlie  United  States,  vests  in  Congress 
the  power  to  establish  an  uniform  rule  of 
naturalization.  Acting  under  this  constitu- 
tional authority,  from  the  earliest  history 
of  the  government,  Congress  has  passed  acts 
regulating  the  naturalization  of  aliens,  ad- 
mitting them  to  citizenship  in  the  United 
States,  and  has  authorized  such  proceedings 
in  the  state  as  well  as  Federal  courts.  The 
validity  of  such  proceedings  by  virtue  of  the 
517]  power  conferred  •by  acts  of  Congress 
has  been  recognized  from  an  early  day.  Camp- 
bell V.  Gordon,  6  Cranch,  176,  182,  3  L.  ed. 
190,  192;  Stark  v.  Chesapeake  Ins.  Co.  7 
Cranch,  420,  3  L.  ed.  391.  The  naturaliza- 
tion acts  of  the  United  States,  from  the 
first  one,  in  1790  [1  Stat,  at  L.  103,  chap. 
3],  have  conferred  authority  upon  state 
courts  to  admit  aliens  to  citizenship.  Van 
Dyne,  Naturalization,  p.  11,  and  the  fol- 
lowing. 

It  is  undoubtedly  true  that  the  right  to 
create  courts  for  the  states  does  not  exist 
in  Congress.  The  Constitution  provides 
(art.  3,  §  1)  that  the  judicial  power  of  the 
United  States  shall  be  vested  in  one  Su- 
preme Court  and  in  such  inferior  courts  as 
the  Congress  may,  from  time  to  time,  or- 
dain and  establish.  But  it  does  not  follow 
that  Congress  may  not  constitutionally 
authorize  the  magistrates  or  courts  of  a 
state  to  enforce  a  statute  providing  for  a 
uniform  system  of  naturalization,  and  de- 
fining certain  proceedings  which,  when  com- 
plied with,  shall  make  the  applicant  a 
citizen  of  the  United  States.  This  Congress 
had  undertaken  to  do  in  making  provision 
for  the  naturalization  of  aliens  to  become 
citizens  of  the  United  States  in  a  certain 
class  of  state  courts, — those  of  record  hav- 
ing common-law  jurisdiction,  a  clerk  and  a 
seal.  U.  S.  Rev.  Stat.  $  2165,  U.  S.  Comp. 
Stat.  1901,  p.  1329,  since  superseded  by  the 
act  of  June  29,  1906  (34  Stat  at  L.  696, 
64  li.  ed. 


chap.  3692,  U.  S.  Comp.  Stat  Supp.  1909,  p. 
97). 

The  question  is  not  here  presented  wheth- 
er the  states  can  be  required  to  enforce  such 
naturalization  laws  against  their  consent, 
for  it  appears  that  the  Constitution  of  the 
state  of  California,  in  §  5,  article  6,  and  the 
statutes  in  §  76  of  the  Codn  of  Civil  Pro- 
cedure of  that  state,  grant  to  the  courts  the 
power  of  naturalization,  and  the  right  to 
issue  papers  therefor.  Unless  prohibited  by 
state  legislation,  state  courts  and  magis- 
trates may  exercise  the  powers  conferred  by 
Congress  under  such  laws,  lie  Stephens,  4 
Gray,  559.  The  indictment  charges  tliat 
Werta  made  application  as  an  alien  to  be 
admitted  to  citizenship  in  the  United  States, 
the  proceeding  was  had,  and  false  oath 
charged  was  taken,  under  authority  of  the 
statutes  of  the  United  States.  The  present 
procee<ling  was  to  prosecute  the  petitioner 
for  alleged  false  swearing  under  *au  [518 
oath  administered  under  authority  of  a  law 
of  the  United  States.  Where  such  is  the  case 
we  think  the  Congress  of  the  United  States 
may  constitutionally  provide  for  the  punish- 
ment of  such  offenses,  whether  the  oath  is 
taken  before  a  Federal  court  or  oflicer,  or 
before  a  state  court  or  officer,  acting  under 
authority  derived  from  the  act  of  Congress. 
See  Re  Loncy,  134  U.  S.  372,  374,  33  L.  ed. 
949,  950,  10  Sup.  Ct  Rep.  584. 

We  come,  then,  to  the  question  whether 
the  section  under  which  the  proceeding  was 
had  authorizes  a  prosecution  for  perjury 
when  committed  in  naturalization  proceed- 
ings in  other  than  Federal  courts.  As  we 
have  seen,  the  statutes  of  the  United  States 
confer  jurisdiction  to  admit  aliens  to 
citizenship  in  the  United  States,  not  only 
on  Federal  courts,  but  also  upon  certain 
state  courts,  and  §  5395  of  the  Revised 
Statutes  provides: 

"In  all  cases  where  any  oath  or  affidavit 
is  made  or  taken  under  or  by  virtue  of  any 
law  relating  to  the  naturalization  of  aliens, 
or  in  any  proceedings  under  such  laws,  any 
person  taking  or  making  such  oath  or  affi- 
davit, who  knowingly  swears  falsely,  shall 
be  punished  by  imprisonment  not  more  than 
five  years  nor  less  than  one  year,  and  by  a 
fine  of  not  more  than  one  thousand  dollars." 

The  terms  of  this  section  are  certainly 
broad  enough  to  include  an  oath  or  affi- 
davit, whether  taken  in  a  Federal  court  or 
a  state  court,  for  the  requirement  of  the 
statute  is  that  such  oath  or  affidavit  be 
made  or  taken  under  or  by  virtue  of  any 
law  relating  to  naturalization  of  aliens,  or 
in  any  proceedings  under  any  such  laws. 
The  false  oath  in  question  was  taken  under 
and  by  virtue  of  the  Federal  statutes  regu- 
lating naturalization,  and  in  a  proceeding 
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authorized  under  such  laws,  although  in  a 
state  court. 

It  is  contended,  however,  that  the  liistory 
of  this  section  (5395),  and  the  effect  of  the 
revision  of  the  laws  embodied  in  the  Re- 
vised Statutes  of  1873,  makes  it  applicable 
only  to  false  swearing  in  the  courts  of  the 
United  States  in  such  naturalization  pro- 
ceeding as  may  be  therein  instituted.  As 
519]  carried  *into  the  Revised  Statutes, 
this  section  was  taken  from  §  1  of  the  act 
of  July  14,  1870,  being  an  act  to  amend  the 
naturalization  laws  and  to  punish  crimes 
against  the  same,  etc.  16  Stat,  at  L.  254, 
chap.  254.  Section  4  of  that  act  was  as  fol- 
lows: 

"And  be  it  further  enacted,  that  the  pro- 
visions of  this  act  shall  apply  to  all  pro- 
ceedings had  or  taken,  or  attempted  to  be 
had  or  taken,  before  any  court  in  wliich 
any  proceeding  for  naturalization  shall  be 
commenced,  had,  or  taken,  or  attempted  to 
be  commenced;  and  the  courts  of  the  United 
States  shall  have  jurisdiction  of  all  offenses 
under  the  provisions  of  this  act,  in  or  before 
whatsoever  court  or  tribunal  the  same  shall 
have  been  committed." 

In  codifying  the  statutes,  the  1st  section 
of  the  act  of  July  14,  1870,  was  made  §  5305 
of  tlie  Revised  Statutes,  and  is  part  of  title 
70,  chapter  4,  "Crimes  against  Justice." 
Sections  2  and  3  of  the  act  were  made  §§ 
5424  to  5428  of  the  Revised  Statutes,  and 
part  of  chapter  5,  U.  S.  Comp.  Stat.  1901, 
pp.  3GC8-3670,  entitled  "Crimes  against  the 
Operations  of  the  Government."  Section  4 
of  the  act  of  July  14,  1870,  was  made  §  5429 
of  the  Revised  Statutes,  and  reads  as  fol- 
lows: 

"The  provisions  of  the  five  preceding  sec- 
tions shall  apply  to  all  proceedings  had  or 
taken,  or  attempted  to  be  had  or  taken,  be- 
fore any  court  in  which  any  proceeding  for 
naturalization  may  be  commenced  or  at- 
tempted to  be  commenced." 

The  argument  is  that,  inasmuch  as  §  5305 
is  not  one  of  the  "five  preceding  sections,"  it 
is  to  be  inferred  that  Congress  intended  to 
give  jurisdiction  to  the  Federal  courts  for 
violation  of  tliat  section  only  in  naturaliza- 
tion proceedings  in  the  Federal  courts,  and 
not  to  include  false  swearing  in  naturaliza- 
tion proceedings  before  any  court,  which 
would  include  a  state  court.  But  we  can- 
not agree  to  this  contention.  The  Revised 
Statutes  are  the  result  of  the  revision  and 
codification  of  the  laws  under  authority  of 
an  act  of  Congress,  whose  purpose  it  was 
not  to  create  a  new  system  of  laws,  but  to 
codify  and  arrange  former  laws,  omitting  rc- 
520]  dundant  or  obsolete  ^enactments,  and 
making  sucli  amendments  and  changes  as 
were  necessary  to  correct  contradictions, 
supply  omissions,  and  amend  imperfections 
866 


in  the  original  text    14  Stat  at  L.  75,  chapu 
140. 

The  courts  will  not  infer  that  Congress,  in 
revising  and  consolidating  the  laws,  intend- 
ed to  change  their  policy,  in  the  ahsonec  of  a 
clear  expression  of  such  purpose.  L'nited 
States  V.  Ryder,  110  U.  S.  729,  740,  28  L. 
ed.  308,  312,  4  Sup.  Ct  Rep.  196.  No  rea.<ion 
is  suggested  for  a  change  of  the  purposes 
of  the  law  in  the  separation  of  the  sections 
according  to  the  codification  in  the  manner 
we  have  stated.  The  purpose  of  the  laws 
was  still  the  same,  and  when  we  interpret 
this  section  of  the  statutes,  in  view  of  its 
origin,  we  think  there  can  be  no  doubt  of 
its  meaning.  The  act  of  July  14,  1870, 
made  its  provision  applicable  to  all  pro- 
ceedings had  before  any  court  in  which 
naturalization  proceedings  might  be  com- 
menced, and  gave  to  the  courts  of  the  Unit- 
ed  States  jurisdiction  of  all  such  offenses 
committed  before  any  tribunal,  state  or 
Federal.  The  language  of  §  5395  is  broad 
enough  to  include  proceedings  in  any  court, 
and,  considered  in  the  light  of  its  adoption 
from  laws  of  the  same  purport,  we  have  no 
doubt  of  the  intention  of  Congress  to  con- 
tinue to  include  all  such  proceed ings. 

It  is  next  contended  that  the  court  erred 
in  permitting  the  indictment  to  go  to  the 
jury,  and  be  taken  with  them  into  the  jury 
room,  which  indictment  contained  an  in- 
dorsement thereon,  sliowing  the  conviction 
of  the  accused  on  the  third  count  tliereof  at 
a  former  trial.  The  proceeding's  in  this  re- 
spect are  thus  set  out  in  the  record: 

"Thereupon,  and  before  tlie  jury  retired 
to  deliberate  upon  their  verdict,  tiie  clerk  of 
the  court  handed  to  the  jury  the  forms  of 
verdict  with  the  indictment  in  the  ca«e. 
That  said  indictment  was  taken  bv  tlieni  to 
the  jury  room,  and  retained  by  them  dur- 
ing their  entire  deliberations  in  the  cause. 
That  the  jury  retired  at  12:.30  o'clock,  and 
later  returned  to  the  court  with  a  verdict  of 
guilty  on  the  third  count  of  said  indictment 
That  at  the  time  said  indictment  was  hand- 
ed to  *the  jury  by  the  officials  of  [521 
the  court,  and  w  as  taken  by  said  jury  to  the 
jury  room,  there  were  the  following  indorse- 
ments upon  said  indictment :  'Form  No.  168. 
Hack  of  cover  of  indictment,  with  jilea  and 
judgment.  Arraigned  Nov.  2,  1905.  Mch. 
14,  1906.  Pleaded  not  guilty.  Tried  April 
5,  6,  7,  1906.  Verdict  not  guilty  on  the 
1st  and  2d  counts  of  the  indictment,  and 
guilty  on  the  3d  count  of  the  indictment 
April  13,  1900.    New  trial  is  grantcil.' " 

It  would  be  sufficient  to  say  of  this  olh 
jection  that  it  was  not  taken  until  a  motion 
was  made  for  a  new  trial,  which  inotioii» 
with  the  accompanying  affidavits  to  the  ef- 
fect that  the  jury  had  read  and  considered 
the  indorsements  upon  the  indictment,  wbm 
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considered,  and  the  motion  overruled  by  the 
trial  court.  It  has  been  frequently  decided 
that  the  allowance  or  refusal  of  a  new  trial 
rests  in  the  sound  discretion  of  the  trial 
court,  and  its  action  in  that  respect  can* 
not  be  made  tlie  basis  of  review  by  writ  of 
error  from  this  court.  Indianapolis  &  St. 
L.  R.  Co.  V.  Horst,  93  U.  S.  291,  301,  23 
L.  ed.  898,  901 ;  Kerr  v.  Clampitt,  95  U.  S. 
188,  24  L.  ed.  493;  Newcomb  v.  Wood,  97  U. 
S.  581,  583,  24  L.  ed.  1085,  1086. 

It  is  contended  by  the  petitioner  that  a 
contrary  view  to  that  taken  by  the  circuit 
court  of  appeals  in  this  case  was  taken  in 
Ogden  V.  United  States,  50  C.  C.  A.  380, 
112  Fed.  523,-  circuit  court  of  appeals  of 
the  third  circuit.  In  that  case,  however,  it 
appeared  that  the  court  below  refused  to 
consider  the  motion  and  affidavit  showing 
that  the  indictment,  with  an  indorsement  of 
a  former  conviction  thereon,  had  been  taken 
to  and  kept  in  the  jury  room  during  their 
deliberations.  The  court  recognized  the  rule 
that  the  overruling  of  a  motion  for  a  new 
trial  is  not  a  subject  of  review  in  an  appel- 
late court,  but  found  that  the  court  below 
had  refused  to  consider  the  motion  and  af- 
fidavits, and  declined  to  exercise  its  discre- 
tion, as  it  was  its  duty  to  do.  It  is  true 
the  court,  after  finding  that  reversible  error 
had  been  committed  by  the  failure  to  enter- 
tain the  motion  for  a  new  trial,  deemed  it 
was  its  duty  not  merely  to  remand,  so  that 
the  motion  might  be  considered  by  the  court 
Itelow,  but  itself  ])assed  upon  the  motion  for 
522]  a  new  *trial.  The  primary  basis, 
however,  upon  which  the  court  acted, 
was  the  failure  of  the  court  below  to 
consider  the  motion  for  a  new  .trial, — 
a  circumstance  which  does  not  exist  here. 
To  the  like  effect  is  Mattox  v.  United 
States,  146  U.  S.  140,  36  L.  ed.  917, 
13  Sup.  Ct.  Rep.  50,  where  the  court  be- 
low refused  to  entertain  affidavits  showing 
the  reading  of  a  newspaper,  containing  an 
unfavorable  article,  during  the  deliberations 
of  the  jury,  and  also  damaging  remarks  of 
an  officer  in  charge  of  the  jury  during  the 
progress  of  the  trial.  In  both  cases  the 
basis  of  the  action  of  the  reviewing  court 
was  the  refusal  of  the  courts  below  to  exer- 
cise the  discretion  vested  in  them  by  law. 

But  it  is  urged  that,  notwithstanding  the 
objection  was  first  taken  in  this  case  upon 
the  motion  for  a  new  trial,  this  court  may 
notice  a  plain  error  not  properly  reserved  in 
the  record.  Undoubtedly  the  court  has  this 
authority  and  does  sometimes  exercise  it. 

But  an  examination  of  the  record  in  this 
case  does  not  satisfy  us  that  we  should  exer- 
cise this  right  to  review  an  error  not  prop- 
erly reserved,  and  require  the  granting  of  a 
new  trial  because  of  the  indorsements  upon 
the  indictment  sent  to  the  jury,  together 
54  Ij.  ed. 


f  with  the  forms  of  verdict.  The  record  con- 
tains all  the  testimony,  and  is  ample  to  sus- 
tain the  conviction  of  the  defendant  witliout 
giving  weight  to  the  effect  of  this  indorse- 
ment. The  indorsement  itself  shows  that  a 
new  trial  was  granted  upon  the  former  con- 
viction on  the  third  count.  This  action  of 
the  court  in  setting  aside  what  the  jury 
had  formerly  done  is  quite  as  likely  to  in- 
fluence the  jury  favorably  to  the  accused,  as 
was  the  fact  of  former  conviction  by  the 
jury  to  work  to  his  prejudice. 

We  do  not  mean  to  indicate  that  such  in- 
dorsements should  be  permitted  to  go  to  a 
jury,  or  that  the  fact  of  former  conviction 
should  be  urged  or  referred  to  in  the  prog- 
ress of  the  trial.  It  is  undoubtedly  the 
correct  rule  that  the  jury  should  be  kept 
free  from  all  such  extraneous  and  improper 
influences.  But  in  this  case  we  do  not  find 
in  the  record  any  reason  for  the  exer- 
cise of  the  authority  granted  to  us  under 
*the  35th  rule,  to  notice  a  plain  error  [52S 
not  properly  reserved. 

It  is  further  urged  that  the  indictment, 
in  the  third  count  thereof,  does  not  properly 
charge  an  offense  against  Holmgren.  It  is 
true  that  in  the  third  count  it  appears  that 
the  name  of  Frank  Werta,  the  alien,  was 
written  by  mistake  for  that  of  Gustav  Holm- 
gren, in  averring  that  the  witness  was  duly 
and  properly  sworn,  but  this  count  also  con- 
tains the  averment  that  "the  said  Gustav 
Holmgrem,  having  taken  such  oath  to  tes- 
tify, as  aforesaid,  did  then  and  there  wil- 
fully," etc.,  and  "contrary  to  the  said  oath, 
testify  in  substance  and  to  the  effect,''  ete. 
This  objection  does  not  appear  to  have  been 
specifically  pointed  out  in  the  demurrer  or 
otherwise  taken  advantage  of  upon  the  trial. 
In  this  proceeding  it  is  too  late  to  urge 
such  objections  to  a  matter  of  form  unle.^s 
it  is  apparent  that  it  affected  the  substan- 
tial rights  of  the  accused.  Rev.  Stat.  §  1025, 
U.  S.  Comp.  Stat.  1901,  p.  720;  Connors  v. 
United  States,  158  U.  S.  408,  411,  39  L.  ed. 
1033,  1034,  15  Sup.  Ct.  Rep.  951;  Armour 
Packing  Co.  v.  United  States,  209  U.  S.  60, 
84,  52  L.  ed.  081,  695,  28  Sup.  Ct.  Rep.  428. 

It  is  further  alleged  that  the  court  erred 
in  refusing  to  give  the  following  request  to 
charge  concerning  the  testimony  of  Frank 
Werta,  the  alien  seeking  to  be  naturalized 
in  the  proceeding: 

"I  charge  you  that  if  you  believe  the  tes- 
timony of  the  witness  Frank  Werta,  then 
that  said  witness  was  an  accomplice  in  crime 
with  the  defendant;  and  I  instruct  you  that 
before  you  can  convict  said  defendant,  the 
testimony  of  the  witness  Frank  Werta 
should  be  corroborated  by  the  testimony  of 
at  least  one  witness,  or  strong  corroborating 
circumstances." 

It  may  be  doubtful  whether  Werta  can  be 
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regarded  as  an  accomplice,  as  the  record 
tends  to  show  that  he  had  no  part  in  procur- 
ing the  testimony  of  Holmgren,  and  in  no- 
wise induced  him  to  make  the  oath  which 
was  the  basis  for  the  proceedings.  Be  that 
as  it  may,  the  request  did  not  properly  state 
the  law,  as  it  assumed  that  Werta  was  an 
accomplice, — a  conclusion  which  was  contro- 
verted, and  against  which  the  jury  might 
have  found  in  the  light  of  the  testimony.  It 
524]  is  ^undoubtedly  the  better  practice 
for  courts  to  caution  juries  against  too 
much  reliance  upon  the  testimony  of  ac- 
complices, and  to  require  corroborating  tes- 
timony before  giving  credence  to  them.  But 
no  such  charge  was  asked  to  be  presented 
to  the  jury  by  any  proper  request  in  the 
case,  and  the  refusal  to  grant  the  one  asked 
for  was  not  error. 

Other  questions  are  raised  in  the  case  as 
to  the  admissibility  of  certain  testimony; 
we  haVe  examined  them  and  find  nothing 
prejudicial  to  the  rights  of  the  petitioner. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals  is  therefore  affirmed* 

Affirmed. 


SOUTHERN  RAILWAY  COMPANY,  Peti- 
tioner, 

V. 

JOSEPHINE  KING.     (No.   140.) 


SOUTHERN  RAILWAY  COMPANY,  Peti- 

tioner, 

V. 

INEZ   KING,  by   Her   Next   Friend,   Mrs. 
Josephine  King.    (No.   141.) 

(See  S.  C.  Reporter's  ed.  524-539.) 

Commerce  —  state  regulation  —  rail- 
road crossings. 

1.  A  state  may  regulate,  at  least,  in  the 


absence  of  congressional  action  upon  the 
same  subject-matter,  the  manner  in  which 
interstate  trains  shall  approach  dangerous 
crossings,  the  signals  which  shall  be  given« 
and  the  control  of  the  trains  which  shall 
be  required  under  such  circumstances. 
(For  other  cuseH,  Hee  Commerce,  111.  »,  in 
Digest  Sup.  Ct.  1908.] 

Pleading  —  snfficiency  of  answer  -»  at- 
tacking regulations  of  ^radc  cross- 
ings. 

2.  General  averments  in  an  amended  an- 
swer in  an  action  to  recover  damages  from 
a  railway  company  for  a  wrongful  death 
caused  by  violation  of  Ga.  Civ.  Code, 
§  2222,  requiring  the  slackening  of  spiked 
at  highway  crossings,  tlmt  such  statute 
violates  the  commerce  clause,  and  is  a  di- 
rect burden  upon  and  ini|>edes  traflic,  and 
impairs  the  usefulness  of  the  railway  com- 
pany's facilities  for  that  purpose,  and  that 
it  is  impossible  to  observe  the  statute  in 
carrying  mails  and  in  interstate  commerce 
business,  are  not  sullicient  as  against  de- 
murrer, since  tliey  are  mere  conclusions, 
and  do  not  show  the  numl)er  or  location  of 
the  crossings  at  which  the  railway  conipan]^ 
w^ill  be  required  to  check  the  speed  of  its 
trains,  nor  that  the  particular  crossing  is 
not  a  dangerous  one. 

(For  other  eases,  see  rieadliii?.  III.  h.  In 
Digest  Sup.  Ct.   IDUS.l 

[Nos.  140,   141.] 

Argued  April  6,  7,  1010.     Decided  May  IC, 

1910. 

TWO  WRITS  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  judgments  which 
affirmed  judgments  of  the  Circuit  Court  for 
the  Eastern  Division  of  the  Northern  Dis- 
trict of  Georgia,  in  favor  of  plaintiffs  in  an 
action  to  recover  damages  from  a  railway 
company  for  a  wrongful  death  caused  by 
failure   to  observe   a  state   statute   requir- 


Note.  —  On  state  regulation  of  inter- 
state or  foreign  commerce — see  notes  to 
Norfolk  &  W.  R.  Co.  v.  Com.  13  L.  R.  A. 
107 ;  McCanna  &  F.  Co.  v.  Citizens'  Trust  & 
Surety  Co.  24  C.  C.  A.  13;  and  Gloucester 
Ferry  Co.  v.  Pennsylvania,  29  L.  ed.  U.  S. 
158. 

On  the  duty  of  railroad  companies  to  give 
warning  signals  at  crossings — see  note  to 
Chesapeake  &  O.  R.  Co.  v.  Steele,  29  C.  C. 
A.  90. 

State  limitation  of  speed  as  to  interstate 
or  mail   trains. 

The  Georgia  statute  involved  in  South- 
ern R.  Co.  V.  Kino  was  sustained  in  South- 
em  R.  Co.  V.  Grizzle,  131  Ga.  287,  02  S.  E. 
177,  as  against  the  contention  that,  as  ap- 
plied to  an  interstate  train,  it  amounted 
to  an  unlawful  interference  with  interstate 
commerce.  But  it  seems  reasonably  certain 
that  if  the  facts  set  out  in  the  offer  of 
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proof  at  the  trial  in  the  principal  case 
shall  be  sliown  to  exist,  the  statute  must 
be  pronounced  invalid. 

The  great  danger  to  life  and  limb  at- 
tending the  operation  of  trains  at  a  high 
rate  ofspced  through  populous  communities 
justifies  statutory  or  municipal  regulation 
of  the  speed  of  interstate  trains  within 
the  8ettle<l  portion  of  municipalities.  Erb 
v.  Morasch.  177  U.  S.  584,  44  L.  eil.  807, 
20  Sup.  Ct.  Rep.  819,  afTirming  GO  Kan. 
251,  56  Pac.  133:  Chicago  &  A.  R.  Co.  v. 
Carlinville,  200  III.  314,  60  I^R.A.  391,  93 
Am.  St.  Rep.  190,  05  X.  E.  730. 

And  this  is  true  though  the  railway  car- 
ries the  United  States  mail.  Peterson  v. 
State,  79  Neb.  132,  14  L.R.A.(N.S.)  292, 
126  Am.  St.  Rep.  651,  112  S.  W.  306. 

A  fortiori,  such  an  ordinance  will  not 
constitute  an  unlawful  interference  with 
the  operation  of  mail  trains  running  exclu- 
sively within  the  confines  of  a  state.  Whit- 
son  v.  Franklin,  34  Ind.  392. 
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ing  the  slackening  of  speed  at  highway 
crossings.      Affirmed. 

See  same  case  below,  87  C.  C.  A.  284,  160 
Fed.  332. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  J.  Strickland  argued  the 
cause,  and,  with  Messrs.  A.  P.  Thom, 
Hamilton  McWhorter,  and  McDaniel,  Als- 
ton. Si  lilacjv.  filed  a  brief  for  petitioner: 

The  amendment  filed  by  the  defendant  be- 
low, alleging  that  the  blow-post  statute  is 
void  booaiise  a  burden  u|)on  intorstate  com- 
merce, was  in  proper  form  and  conformed  to 
the  laws  of  (ieorgia  on  the  subject,  and 
properly  raised  the  constitutional  question 
mentioned  therein. 

Savannah,  F.  &  W.  R.  Co.  v.  Hardin,  110 
Ga.  43.3,  35  S.  E.  681  ;  Brown  v.  State,  114 
Ga.  60,  39  S.  E.  873;  Sayer  v.  Brown,  119 
Ga.  542,  46  S.  E.  049. 

When  a  constitutional  question  is  not 
made  or  passed  upon  in  the  law  court,  the 
court  of  review  will  not  consider  it,  though 
afterward  argued  there.  The  reverse  of  the 
proi)osition  is  likewise  true. 

Butler  v.  Merritt,  113  Ga.  241,  38  S.  E. 
751;  Laffitte  v.  Burke,  113  Ga.  1000,  39  S. 
E.  433;  State  v.  Henderson,  120  Ga.  781,  48 
S.  E.  334;  Newkirk  v.  Southern  R.  Co.  120 
Ga.  1048,  48  S.  E.  426;  Parham  &  Co.  v. 
Potta-Thompson  Liquor  Co.  127  Ga.  303,  56 
S.  E.  400. 

The  evidence  of  Dewberry,  offered  and  re- 
jected by  the  court,  properly  raised  the  con- 
stitutional question.  All  that  is  required 
by  the  laws  of  Georgia  is*  that  the  question 
shall  be  raised  below,  and  be  passed  on  di- 
rectly or  indirectly,  and  appear  in  the  rec- 
ord, either  in  the  pleadings  or  the  evidence, 
or  oth'T  parts  of  the  record. 

Parham  &  Co.  v.  Potts-Thompson  Liquor 
Co.  and  Savannah,  F.  &  W.  R.  Co.  v.  Hardin, 
supra;  Newman  v.  State,  101  Ga.  534,  28  S. 
E.  1005;  Laffitte  v.  Burke,  118  Ga.  1001,  39 
S.  E.  433. 

Commerce  among  the  states  consists, 
among  other  things,  in  intercourse  and  traf- 
fic, including  in  these  terms  the  transporta- 
tion and  transit  of  persons  and  property, 
and  the  instrumentalities  thereof. 

Mobile  County  v.  Kimball,  102  U.  S.  091, 
26  L.  ed.  238;  McCall  v.  California,  136  U. 
S.  104,  34  L.  ed.  391,  3  Inters.  Com.  Rep. 
181,  10  Sup.  Ct.  Rep.  881;  Williams  v. 
Fears,  179  U.  S.  270,  45  L.  ed.  186,  21  Sup. 
Ct.  Rep.  128;  Lottery  Case  (Champion  v. 
Ames)  188  U.  S.  321,  47  L.  ed.  492,  23  Sup. 
Ct.  Rep.  321. 

There  is  no  reserved  power  in  the  states 
to  in  any  way  regulate  interstate  commerce. 
Where  the  apparent  exercise  of  power  hae 
been  upheld  by  the  courts,  the  power  was 
either  the  mere  declaration  of  a  common- 
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law  duty,  as  applied  to  the  instrumentali- 
ties of  interstate  commerce,  or  the  exercise 
of  some  other  reserved  power  not  pertaining 
to  commerce. 

Cooke,  Commerce  Clause  of  Fed.  Const, 
pp.  111-124;  Western  U.  Teleg.  Co.  v.  Call 
Pub.  Co.  181  U.  S.  92,  45  L.  ed.  705,  21  Sup. 
Ct.  Rep.  561;  3  Elliott,  Railroads,  p.  1150. 

If  the  authority  to  regulate  nn  interstate 
railroad  train  at  a  public  crossing  is  em- 
braced in  the  police  power  of  a  state,  that 
authority  must  be  so  exercised  as  not  to 
burden  or  impede  the  interstate  traffic  of 
the  company,  or  impair  the  usefuliici^s  of 
ita  facilities  for  the  trafiic. 

Illinois  C.  R.  Co.  v.  Illinois,  103  U.  S.  154, 

41  L.  ed.  Ill,  16  Sup.  Ct.  Rep.  1090;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S.  285, 
43  L.  ed.  702,  19  Sup.  Ct.  Rep.  405;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Illinois,  177  U. 
S.  514,  44  L.  ed.  868,  20  Sup.  Ct.  Rep.  722; 
Mississippi  R.  Commission  v.  Illinois  C.  R. 
(^o.  203  U.  S.  335,  51  L.  ed.  209,  27  Sup.  Ct. 
Kep.  90;  Atlantic  Coast  Line  R.  Co.  v. 
North  Carolina  Corp.  Commission,  206  U. 
S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Rep.  585, 
11  A.  &  E.  Ann.  Cas.  398;  Morgan's  L.  & 
T.  R.  &  S.  S.  Co.  V.  Board  of  Hcaltli,  118  U. 
S.  455,  30  L.  ed.  237,  6  Sup.  Ct.  Rep.  1114; 
Jacobson  v.  Massachusetts,  197  U.  S.  25,  49 
L.  ed.  649,  25  Sup.  Ct.  Rep.  358,  3  A.  &  E. 
Ann.  Cas.  765;  Lawton  v.  Steele,  152  U.  S. 
133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499; 
Henderson  v.  New  York  (Henderson  v.  Wick- 
ham)  92  U.  S.  259,  23  L.  ed.  543;  Lochner  v. 
New  York,  198  U.  S.  45,  49  L.  ed.  937,  25 
Sup.  Ct.  Rep.  539,  3  A.  &  E.  Ann.  Cas.  1133; 
Holden  v.  Hardy,  169  U.  S.  360,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383;  Connolly  v.  Un- 
ion Sewer  Pipe  Co.  184  U.  S.  540,  40  L.  ed. 
679,  22  Sup.  Ct.  Rep.  431 ;  Gibbons  v.  Ogden, 
9  Wheat.  1,  210,  6  L.  ed.  23,  73;  Sinnot  v. 
Davenport,  22  How.  227,  16  L.  ed.  243;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Haher,  169  U.  S.  CIS, 

42  L.  ed.  878,  18  Sup.  Ct.  Rep.  488;  Dobbins 
v.  Los  Angeles,  195  U.  S.  223,  49  L.  ed.  169, 
25  Sup.  Ct.  Rep.  18;  McLean  v.  Arkansas, 
211  U.  S.  547,  53  L.  ed.  319,  29  Sup.  Ct 
Rep.  206;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  29  L.  ed.  158,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826;  Cooke, 
Commerce  Clause  of  Fed.  Const,  p.  109 ;  Mo- 
bile County  V.  Kimball,  supra;  Leisy  v.  Har- 
din, 135  U.  S.  100,  34  L.  ed.  128,  3  Inters. 
Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681;  Pren- 
tice ft  E.  Commerce  Clause  of  Fed.  Const 
p.  61;  Walling  ▼.  Michigan,  116  U.  S.  446, 
29  L.  ed.  691,  6  Sup.  Ct  Rep.  454;  Robbini 
V.  Taxing  Dist  120  U.  S.  489,  30  L.  ed.  694. 

1  Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592; 
Asher  v.  Texas,  128  U.  6.  129,  32  L.  ed.  368. 

2  Inters.  Com.  Rep.  241,  9  Sup.  Ct  Rep.  1; 
McCall  V.   California^   supra;   Brennan   y. 
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Titusville,  153  U.  S.  280,  28  L.  ed.  710,  4 
Inters.  Com.  Kep.  658,  14  Sup.  Ct.  Rep.  820. 

The  statute  under  review  is  UDcoustitu- 
tional  and  void  as  to  interstate  railroads, 
for  the  following  reasons :  There  is  no  com- 
non-law  duty  on  a  carrier  to  check  its  trains 
at  a  crossing,  so  as  to  stop  if  any  person  or 
thing  should  be  thereon,  and  there  is  no  re- 
serve power  in  a  state  to  impose  such  bur- 
den on  an  interstate  carrier. 

The  act,  as  applied  to  through  trains,  is 
unreasonable.  The  reasonableness  or  un- 
reasonableness of  a  state  enactment  in  a 
given  case  will  determine  whether  or  not  the 
same  is  a  proper  exercise  of  police  power. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173 
U.  S.  301,  43  L.  ed.  708,  10  Sup.  Ct.  Rep. 
465. 

The  act  in  effect  is  to  regulate  an  inter- 
state carrier,  and,  thus,  interstate  com- 
merce. So  long  as  Congress  does  not  pass 
any  law  to  regulate  commerce  among  the 
several  states,  it  thereby  indicates  its  own 
will  that  such  commerce  shall  be  free  and 
untrammeled;  and  any  regulation  of  the 
subject  by  the  state  is  repugnant  to  such 
freedom. 

Brown  v.  Houston,  114  U.  S.  622,  20  L. 
ed.  257,  5  Sup.  Ct  Rep.  1001;  Welton  v. 
Missouri,  01  U.  S.  275,  23  L.  ed.  347;  Par- 
kersburg  &  O.  River  Transp.  Co.  v.  Parkers- 
burg,  107  U.  S.  601,  27  L.  ed.  584,  2  Sup.  Ct. 
Rep.  732. 

The  effect  of  the  statute  is  to  burden,  im- 
pede, and  to  impair  the  usefulness  of  the 
facilities  of  interstate  carriers  for  such  traf- 
fic. 

Illinois  C.  R.  Co.  v.  Illinois,  supra;  Mis- 
sissippi R.  Commission  v.  Illinois  C.  R.  Co. 
203  U.  S.  340,  51  L.  ed.  215,  27  Sup.  Ct. 
Rep.  00. 

A  pleading  that,  for  the  want  of  par- 
ticularity, would  be  dismissed  on  special  de- 
murrer, if  not  amended,  is  good  as  against 
a  general  demurrer. 

Bryan  v.  Macon,  01  6a.  530,  18  S.  £.  351 ; 
Pullman  Palace  Car  Co.  v.  Martin,  02  Ga. 
161,  18  S.  E.  364;  Blackstone  v.  Central  R. 
Co.  105  Ga.  380,  31  S.  £.  00;  Miller  v. 
Merchants'  &  M  Transp.  Co.  115  Ga.  1000, 
42  S.  £.  385. 

Mr.  Reuben  R.  Amolcl  argued  the  cause 
and  filed  a  brief  for  respondents: 

The  court  is  not  bound  by  the  mere  conclu- 
sion of  the  pleader  that  the  statute  is  a  bur- 
den on  interstate  commerce.  The  railway 
company  claims  that,  under  a  certain  state 
of  facts  which  exist  on  this  particular  rail- 
way, compliance  with  this  blow-post  law  is 
an  unreasonable  burden  on  interstate  com- 
merce. Ought  not  the  facts  which  sustain 
this  claim  to  be  so  explicitly  pleaded  as  to 
enable  the  court  to  determine  for  itself 
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whether  compliance  with  this  law  is  an  ua- 
reasonable  burden? 

Parham  ft  Co.  y.  Potts-Thompson  Liquor 
Co.  127  Ga.  303,  56  S.  E.  4G0;  Newkirk  v. 
Southern  R.  Co.  120  Ga.  1048,  48  S.  E.  426. 

Incidental  effect  on  interstate  commerce 
does  not  vitiate  state   legislation. 

Sherlock  v.  Ailing,  03  U.  S.  00,  23  L.  ed. 
810;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan, 
160  U.  S.  133,  42  L.  ed.  133,  18  Sup.  Ct. 
Rep.  280. 

Cases  which  control  the  case  at  bar  are  as 
follows : 

Smith  Y.  Alabama,  124  U.  S.  465,  31  L. 
ed.  508,  1  Inters.  Com.  Rep.  804,  8  Sup.  Ct. 
Rep.  564;  Crutcher  v.  Kentucky,  141  U.  S. 
47,  35  L.  ed.  640,  11  Sup.  Ct.  Rep.  851 ;  Lake 
Shore  ft  M.  S.  R.  Co.  v.  Ohio,  173  U.  S.  286, 
43  L.  ed.  702,  10  Sup.  Ct.  Rep.  465;  Glad- 
son  V.  Minnesota,  1G6  U.  S.  4.30,  41  L.  ed. 
1065,  17  Sup.  Ct.  Rep.  627;  Bennington  v. 
Georgia,  163  U.  S.  300,  41  L.  ed.  168,  10 
Sup.  Ct.  Rep.  1086;  Erb  v.  Morasch,  177  U. 
S.  584,  44  L.  ed.  807,  20  Sup.  Ct  Rep.  810. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

These  cases  were  tried  together  in  the  cir- 
cuit court,  and  were  so  considered  in  the  cir- 
cuit court  of  appeals,  and  will  be  so  dis- 
posed of  here.  In  No.  140,  Josephine  King 
brought  her  suit  in  the  superior  court  of 
Habersliam  county,  Georgia,  to  recover  $10,- 
000  against  the  Southern  Railway  Company 
for  the  wrongful  death  of  her  husband,  killed 
while  riding  in  a  huggy,  at  a  crossing  of  the 
defendant's  railway.  The  alleged  negligence 
was  the  volation  of  a  certain  statute  of  the 
state  of  Georgia,  in  that  the  company  failed 
to  check  and  to  keep  checking  *the  [5 SI 
speed  of  its  train  while  approaching  the 
crossing  at  which  her  husband  was  killed. 

In  case  No.  141,  the  action  was  brouglit  by 
Inez  King,  by  her  next  friend,  Josephine 
King,  in  the  same  court,  because  of  injuries 
received  at  the  same  time  and  place,  and  in 
alleged  violation  of  the  same  statute.  Both 
cases  were  removed  to  the  United  States  cir- 
cuit court  for  the  eastern  division  of  the 
northern  district  of  Georgia.  Upon  trial, 
verdicts  and  judgments  was  rendered  against, 
the  railroad  company.  These  judgmenU 
were  affirmed  in  the  circuit  court  of  appeals 
for  the  fifth  circuit.  87  C.  C.  A.  284,  160 
Fed.  332.  The  cases  were  then  brought  here 
by  writs  of  certiorari. 

The  Federal  question  presented  concerns 
the  validity  of  the  statute  of  the  state  of 
Georgia  for  violation  of  wliicli  a  recovery 
was  had,  it  b^ing  the  contention  of  the  peti- 
tioner that  the  statute  is  in  violation  of  the 
interstate  commerce  clause  of  the  Federal 
Constitution,  in  that  it  is  an  illegal  harden 
'upon  and  a  regulation  of  interstate  eom- 
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niercc.     Tliis  statute  is  found  in  §  2222  o!  L.  ad.  649,  11  Sup.  Ct.  Hep.  851,  this  court 

the  Civil  Code  of  Georgia,  and  reads  as  fol-  said: 

lows:  "It  is  also  within  the  undoubted  province 

"Tltcre  must  he  fixed  on  the  line  of  said  of  the  state  legislature  to  make  regulations 

roads  at  the  distance  of  400  yards  from  the  with  regard  to  the  speed  of  railroad  trains 

center  of  each  of  said  crossings,  and  on  each  in  the  neighborhood  of   cities  and   towns; 

fiide  thereof,  a  post,  and  the  engineer  sliall  be  with  regard  to  the  precautions  to  be  taken 

required,  whenever  he  shall  arrive  at  either  in  the  approach  of  such  trains  to  bridges, 

of  said   posts,  to  blow  the  whistle  of  the  tunnels,  deep  cuts,  and  sharp  curves,  and, 

locomotive    until    it   arrives   at   the   public  generally,  with  regard  to  all  operations  in 

road,  and  to  simultaneously  check  and  keep  which  the  lives  and  health  of  people  may  jc 

checking  the  speed  thereof,  so  as  to  stop  in  endangered,   even   though   such    re;ru]ution8 

time  should  any  person  or  thing    be  cross-  affect,  to  some  extent,  the  'operations  [533 

ing  said  track  on  said  road."  of   interstate   commerce.     Such    regulations 

It   has   been   frequently   decided    in  this  are  eminently  local  in  their  character,  and. 

court  that  the  right  to  regulate  interstate  in  the  absence  of  congressional  regulations 

commerce  is,  by  virtue  of  the  Federal  Con-  over  the   same   subject,   are  free  from   all 

stitution,  exclusively  vested  in  the  Congress  constitutional    objections,    and    unquestion- 

of  the   United   States.     The   states   cannot  ably  valid.*' 

pass    any  law  directly  regulating  such  com-  On  the  other  hand,  it  has  been  held  to  be 

mcrce.     Attempts  to  do  so  have   been  de-  an    illegal    attempt   to    regulate    interstate 

dared  unconstitutional   in  many  instances,  commerce    to    require    interstate    passenger 

532]  *and    the    exclusive    power    in    Con-  trains  to  stop  at  county  seats  when  adc- 

gress     to     regulate     such     commerce     uni-  quate  train  service  had   already  been  pro- 

formly    maintained.     While    this    is    true,  vided  for  local  traHlc.     Cleveland,  C.  C.  ft 

the    rights    of    the     states     to    pass     laws  St.   L.   R.   Co.   v.   Illinois,   177    U.   S.   514, 

not     having     the     effect     to     regulate     or  44  L.  ed.   808,  20  Sup.  Ct  Rep.   722.     In 

directly    interfere    with    the    operations    of  Mississippi  R.  Commission  v.  Illinois  C.  R. 

interstate    commerce,    passed    in    the    exer-  Co.  203  U.  S.  335,  51  L.  ed.  209,  27  Sup. 

cise  of  the  police  power  of  the  state,  in  the  Ct.  Rep.  90,  it  was  held  that  orders  of  a 

interest  of  the  public  health  and  safety,  have  state  railroad  commission  which  directed  the 

been   maintained   by   the   decisions   Qf   this  stopping  of  interstate  trains  at  certain  lo- 

court.     We  may  instance  some  of  the  cases  cal  stations,  where  adequate  transportation 

of  this  nature  in  which  statutes  have  been  facilities  had  already  been  provided,  was  an 

held   not   to   be   a  regulation  of  interstate  unlawful    attenipt    to    regulate    interstate 

commerce,    although    they    may    affect    the  commerce,    and   repugnant   to   the    Federal 

transaction    of   such    commerce    among   the  Constitution. 

states.     In   Smith   v.  Alabama,   124   U.   S.  Applying  the  general  rule  to  be  deduced 

405,   31   L.   ed.   508,    1    Inters.    Com.    Rep.  from  these  cases  to  such  regulations  as  are 

804,  8  Sup.   Ct.   Rep.  504,  it  was  held  to  under  consideration  here,  it -is  evident  that 

be   within   the    police    power    of   the   state  the  constitutionality  of  such  statutes  will 

to     require     locomotive     engineers     to     be  depend   upon    their   effect   upon    interstate 

examined  and  licensed.    In  New  York,  N.  H.  commerce.    It  is  consistent  with  the  former 

ft  H.  R.  Co.  V.  New  York,  165  U.  S.  028,  decisions  of  this  court,  and  with  a  proper 

41  L.  ed.  853,  17  Sup.  Ct.  Rep.  418,  a  law  interpretation   of  constitutional   rights,   at 

regulating  the  heating  of  passenger  cars  and  least,  in  the  absence  of  coneressional  action 

requiring  guard  posts  on  bridges  was  sus-  "pon  the  same  subject-matter,  for  the  state 

taincd.     In  Lake  Shore  ft  M.  S.  R.  Co.  v.  to  regulate  the  manner  in  which  interstate 

Ohio,  173  U.  S.  286,  43  L.  ed.  702,  19  Sup.  drains  shall  approach  dangerous  crossings, 

Ct.   Rep.   465,   it  was   held  to   be   a  valid  *h«  «»g"»l»  ^^>c^.  shall  be  giyen,  and  the 

enactment    to    require    railway    companies  control  of  the  tram  which  shall  be  required 

operating  within  the  state  of  Ohio  to  cause  ""^^^  f^'\  circumstances.     Crossings  may 
.r         -'^..            ,                        ....beso  situated  m  reference  to  cuts  or  curves 

three  of  Its  regular  passenger  trains  to  stop  ^^    ^    ^^^^^^    ^,^^^                 dangerous    to 

each  ^ay  d*;ly  ft  every  village  containing  ^^^^  ^^.      ^^^    ^^jj^  highway".    They  may 

over  3.000  inhabitants.    In  Erb  v.  Morasch,  ^  .^  ^^  ^^^^  ^^^^3  ^^  ^itj^3^  ^^  that  to 

177  U.  S.  684,  44  L.  ed.  897,  20  Sup.  Ct.  approach    them    at    a  high   rate    of    speed 

Rep.  810,  it  was  held  that  a  municipal  ordi-  ^^^^^   y^^   attended   with   great   danger   to 

nance  of  Kansas  City,  Kansas,  although  ap-  life  or  limb.     On  the  other  hand,  highway 

plicable  to  interstate  trains,  which  restricted  crossings  may  be  so  numerous  and  so  near 

the  speed  of  all  trains  within  the  city  limits  together  that  to  require  interstate  trains  to 

to  6  miles  an  hour,  was  a  valid  exertion  of  slacken  speed  indiscriminately  at  all  such 

the  police  power  of  the  state.     In  the  case  ^crossings   would   be   practically    de-  [6S4 

of  Crutcher  v.  Kentucky,  141  U.  8.  47|  35  structive  of  the  successful  operation  of  such 
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S34-S3I)                           Sdpbbue  Coun  of  not  Unim  Statu.  Oct.  Tmu, 

pAManger   tminH.      Statutes   which    require  praya  that  it  bo  hence  diaehargtd  with  its 

the  speed  of  such   trains  to  be  clieclied  at  reasooable  cost." 

all  crossings  so  situated  might  not  only  be  On  oral   demarrer  to  this  amendment  to 

a  regulation,  but  also  a  direct  burden  upon  the  answer,  the  same  was  held  insufficient. 

Interstate   commerce,   and   therefora   beyond  and  It  was  dismissed.     Fetitioner'e  counsel 

the  power  of  the  state  to  enact.  further  sought  to  raise  the  Federal  question 

It  is  tlie  settled  law  of   this  court  tha,t  by   an    olTer    of   proof   at   the   trial   by   an 

one  who  would  stril^e  down  a  state  statute  engineer  of  the  company,  as  follows; 

aa    violative    of   the    Federal    Constitution  "I  expect  to  prove  that  between  the  South 

must   bring   himself,   by   proper   averments  Carolina  line  and  Atlanta  there  are  ^ac- 

and  showing,  within  the  class  as  to  whom  tically  one  hundred  road  crossings,  or  be- 

the  act  thus   attacked   is   unconstitutional,  tween   eightj-Hve   and   one   hundred   publio 

He  must  show  that  the  alleged  unconstitu-  road   crossings;    that   the   distance   is   101 

tlonal  feature  of  the  law  injures  liim,  and  so  miles;  that  the  crossings  in  some  localities 

operates  as  to  deprive  him  ol   rights  pro-  are  very  close  together,  and  within  a  few 

tected  by  the  Federal  Constitution.    Tyler  v.  hundred  yards  of  each  other,  and  at  others 

Registration    Ct,    Judges,    179    U.    S.    40G,  farther  apart,  but,  on  the  average,  making 

46  L.  ed.  252,  21  Sup.  Ct  Rep.  206;  Turpin  a  crossing  to  the  mile,  ahnost.     We  expect 

V.    I^mon,    387    V.    S.    51,    60,    47    L.    ed.  to  show  further,  that,  to  observe  the  statute, 

70,  74,  23  Sup.  Ct  Bep.  20;  Hooker  v.  Burr,  and  check  and  keep  checking,  so  aa  to  have  a 

184  U.  S.  415,  4S  L.  ed.  1040,  24  Sup.  Ct  train  under  control,  and  to  stop  should  any 

Rep.  706;  New  York  ex  rel.  Hatch  v.  Rear^  person  or  thing  be  on  the  crossing,  would 

don,  204  U.  S.  152,  160,  91  L.  ed.  41S,  422,  consume  from  Sve  to  ten  minutes  for  each 

27  Sup.  Ct  Rep.  188,  B  A.  &  E.  Ann.  Cas.  crossing,   dependent,  of   course,    upon    the 

730.  weight   and    length    of   the    train    and   tho 

In  the  case  at  bar,  the  Federal  question  grade;  but  it  would  make  an  average  ol 
was  sought  to  be  raised  by  an  amendment  seven  or  eiglit  minutes.  We  wish  to  show 
to  the  answer.  The  answer  originally  filed  that  this  train  was  made  up  and  known  as 
was  general  in  its  nature,  and  did  not  set  No.  39,  the  vestibule  train  which  runs  from 
up  the  defense  of  violation  of  the  Federal  the  city  of  Washington,  through  the  states 
Constitution.  The  amendment  filed  set  up  of  Virginia,  North  Carolina,  South  Carolina, 
that  the  railroad  company  was  engaged  in  and  (ieorgia;  that  it  waa  carrying  paa- 
Interstate  commerce,  and,  at  the  time  of  the  sengers  from  one  state  to  another,  also  car- 
injury  complained  of,  waa  operating  an  in-  rying  an  express  car  with  freight  on  it,  from 
terstnte  train;  and  after  sutting  up  the  one  state  to  another.  We  wish  and  expect  to 
statute  of  the  state  of  Georgia  for  a  viola-  show  that  obedience  'to  that  erosning[5t« 
tion  of  which  the  company  wns  sued,  sverred  act  would  hinder,  and  practically  prevent, 
that  it  was  inoperative  as  to  the  defend-  interstate  business  being  done  by  the  defend- 
ant's train,  because  in  violation  of  I  8.  ant  railroad.  We  wish  to  show  the  coadi- 
aiiicle  ],  of  the  Federal  Constitution,  giv-  tlon  I  have  just  stated  all  existed  at  tli* 
Ing  Congress  the  power  to  regulate  com-  time  this  accident  occurred,  on  the  Ilth  of 
roerce,  and  further  stated;  October,   1003." 

"Your  defendant  further  shows  that  the  This  testimony  was  excluded  and  an  ex- 
statute  of  Georgia  is  not  a  reasonable  regu-  ception  was  taken.  It  ii  apgarent  from  thia 
lation  of  the  police  power  of  the  state,  to  outline  of  the  state  of  the  record  that  when 
■eeure  the  safety  of  passengers,  but  that  the  this  testimony  was  offered  there  waa  no 
statute  is  a  direct  burden  on  end  impedes  answer  on  file  in  the  case  under  which  it 
the  interstate  traffic  being  done  by  this  de-  would  be  competent.  A  demurrer  had  been 
fendant,  and  impairs  the  usefulness  of  its  sustained  to  the  amendment  to  the  answer, 
(aeilities  for  such  traffic.  ind  Hm  case  stood  upon  the  complaint  and 

"Defendant  further  showa  that  It  is  im-  *!«  general  issue  filed  by  the  defendant     It 

KSS]  possible  to  observe  'said  statuts  and  '•  elementary  tl>at  tlie  proof  must  conform 

carry  Ihe  mail,  aa  defendant  is  required  to  ^J*"'  allegations,  and  that  without  proper 

carry  them  under  the  contract  it  has  with  ""eB""-"",   testimony  cannot  be   "dm.tUd. 

the  government;   and  it  is  likewi*-   impos-  ])"  »"  **""  "'"'^^T''.  "*  t^"  "luestion.  Did 
..,,     .           -..,..              /.the  court  err  m  sustaimns  the  demurrer  to 

Mbte   to  do  an   .nterstate  business  and   at  ^^^^  ^^^^j^^  ^„,^^^,     ^^  ^.^^^.^^  ^^^^  ^, 

the   same  time  comply   with   the   terms   of  ^pj^^,,  ^eld,  and  we  think  correctlv,  that 

•Md  statute.  ^„  inspection  of  that  document  shows  that 

"Wherefore   it  says  that  said  statute  i»  jt  did  not  conUin  a  proper  averment  of  the 

inoperative  as  to  it  and   it  should  not  be  f«ets,  which  would  show  that  the  operation 

required  to  comply  with  the  same  on  ite  in-  of  the  statute  in   controversy  was  each  aa 

teratete  line  of  railroad.  tn  unlawfully  regulate  interstate  commeree. 

"All  which  it  stands  ready  te  verify,  and  and  therefore  deprive  the  railway  company 
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of  its  constitutional  right  to  carry  on  such 
commerce  unhampered  by  such  illegal  re- 
strictions. The  amended  answer  contains 
the  general  statement  that  the  statute  is  in 
violation  of  the  commerce  clause  of  the  Con- 
stitution, and  a  direct  burden  upon,  and  im- 
pedes, interstate  traffic,  and  impairs  the  use- 
fulness of  defendant's  facilities  for  that  pur- 
pose; that  it  is  impossible  to  observe  the 
statute  in  carrying  mails  and  in  interstate 
commerce  business.  But  these  averments 
are  mere  conclusions.  They  set  forth  no 
facts  which  would  make  the  operation  of 
the  statute  unconstitutional.  They  do  not 
show  the  number  or  location  of  the  cross- 
ings at  which  the  railway  company  would  be 
required  to  check  the  speed  of  its  trains, 
so  as  to  interfere  with  their  successful  opera- 
537]  tion.  For  aught  that  appears*  as  al- 
legations of  fact  in  this  answer,  the  crossing 
at  which  this  ii^ury  happened  may  have 
been  so  located  and  of  such  dangerous  char- 
acter as  to  make  the  slackening  of  trains  at 
that  p<^int  necessary  to  the  safety  of  those 
using  the  public  highway,  and  a  statute 
making  such  requirement  only  a  reasonable 
police  regulation,  and  not  an  unlawful  at- 
tempt to  regulate  or  hinder  interstate  com- 
merce. In  the  absence  of  facts  setting  up  a 
situation  showing  the  unreasonable  char- 
acter of  the  statute  as  applied  to  the  de- 
fendant under  the  circumstances,  we  think 
the  amended  answer  set  up  no  legal  defense, 
and  that  the  demurrer  thereto  was  properly 
sustained. 

The  learned  counsel  for  the  petitioner  in- 
sists that  under  the  decisions  in  Georgia, 
in  the  absence  of  a  special  demurrer  requir- 
ing a  more  particular  statement,  the  answer 
was  sufficient.  It  is  enough  to  say  that  we 
have  examined  those  decisions,  and  think 
that  they  do  not  indicate  a  departure  from 
the  general  rule  that  a  pleading  must  state 
facts,  and  not  mere  conclusions,  and  that 
the  want  of  definite  allegations  essential  to 
a  cause  of  action  or  defense  renders  a  plead- 
ing subject  to  demurrer. 

We  find  no  error  in  the  judgment  of  the 
Circuit  Court  of  Appeals,  and  the  same  is 
affirmed  in  both  cases. 

Affirmed. 

Mr.  Justice  Holmes,  dissenting: 
The  petitioner  set  up  as  a  defense  to  these 
actions  that  the  statute  under  which  it  was 
sued  was  such  a  burden  on  commerce  among 
the  states  as  to  violate  art.  1,  §  8,  of  the 
Constitution  of  the  United  States, — a  pure 
issue  of  law.  If,  in  order  to  try  this  issue 
in^lligently,  it  was  necessary  to  take  evi- 
dence of  facts,  I  think  the  court  was  bound 
to  hear  such  evidence,  even  without  any 
specific  allegation  of  the  facts  that  would 
maintain  it,  as  it  is  the  court's  duty  to  know 
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and  to  declare  the  law.  But  I  *leave  [5S8 
that  question  on  one  side  because  the 
petitioners  did  not  stop  with  the  naked 
proposition,  but  alleged  further  that  "it 
is  impossible  to  observe  said  statute 
and  carry  the  mails  as  the  defendant  is 
required  to  carry  them  under  the  con- 
tract it  has  with  the  government;  and 
it  is  likewise  impossible  to  do  an  inter- 
state business  and  at  the  same  time 
comply  with  the  terms  of  said  statute." 
These  ara  pure  allegations  of  fact.  They 
mean  on  their  face  that  the  requirement 
that  the  engineer  at  every  grade  crossing 
should  have  his  train  under  such  control  as 
to  be  able  to  stop,  if  necessary,  to  avoid  run- 
ning down  a  man  or  wagon  crossing  the 
track,  requires  such  delays  as  to  prevent, 
or  seriously  to  intcrfe;*e  with,  commerce 
among  the  states.  They  refer  to  physical 
conditions  and  to  physical  facts;  they  can 
refer  to  nothing  else.  I  think  it  obvious 
that  they  mean  that  the  crossings  are  so 
numerous  as  to  make  the  requirement  im- 
practicable, since  I  can  think  of  nothing  bnt 
the  number  of  them  that  would  have  that 
effect. 

The  statement  may  be  called  a  conclusion, 
but  it  is  a  conclusion  of  fact,  just  as  the 
statement  that  a  certain  liquid  was.  beer  is 
a  conclusion  of  fact  from  certain  impres- 
sions of  taste,  smell,  and  sight.  If  the  ob* 
jection  to  the  pleading  had  been  that  more 
particulars  were  wanted,  although,  for  my 
part,  I  think  it  would  have  been  unneces- 
sarily detailed  and  prolix  pleading  to  set 
forth  what  and  where  the  crossings  were» 
the  pleading  should  not  have  been  rejected, 
but  the  details  should  have  been  required. 
The  petitioner  showed  that  it  was  ready 
to  give  them,  by  its  offer  of  proof.  But 
evidently  the  answer  was  not  held  bad  on 
that  ground.  Presumably,  at  least,  as  stat* 
ed  by  the  counsel  for  the  petitioner,  it  was 
held  bad  on  the  ground  taken  by  the  supreme 
court  of  that  state,  that  although  the  re- 
quirement was  impracticable,  it  was  the  law. 
Central  R.  Co.  v.  Hall,  109  Ga.  367,  369,  34 
S.  E.  605.  Sec  87  C.  C.  A.  284,  289,  160  Fed. 
332,  337.  *For  it  is  to  be  observed  [5S9 
further  that  the  facts  involved  were  public 
facts,  and  that  although  the  court  might  not 
take  notice  of  the  precise  situation  of  par- 
ticular crossings,  it  well  might  take  notice, 
as  the  supreme  court  of  Georgia  seems  to 
have  taken  notice  in  the  case  just  men* 
tioned,  that  they  were  numerous.  See  Unit- 
ed States  v.  Rio  Grande  Dam  k  Irrig.  Co. 
174  U.  S.  690,  698,  43  L.  ed.  1136,  1139,  19 
Sup.  Ct.  Rep  770,  and  for  many  cases.  Wig- 
more,  Ev.  $S  2575,  2580;  16  Cyc.  Law  & 
Proc.  p.  862;  17  Am.  &  Eng.  Enc.  Law,  2d. 
ed.  p.  904.  Again,  if  any  merely  technical 
objection  had  been  thought  fatal  to  the  de- 
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fensc,  the  petitioner  undoubtedly  would  have 
met  it  by  a  further  amendment  to  its  plea. 

It  seems  to  me  a  miscarriage  of  justice  to 
sustain  liability  under  a  statute  which  pos- 
sibly, and  I  think  probably,  is  unconstitu- 
tional, until  the  facts  have  been  heard  which 
the  petitioner  alleged  and  offered  to  prove. 
I  think  that  the  judgment  should  be  re- 
versed. 

I  am  authorized  to  say  that  Mr.  Justice 
White  concurs  in  this  dissent. 


OTIS  G.  FREEMAN,  Plff.  in  Err., 

V. 

UNITED   STATES. 

(See  S.  C.  Reporter's  ed.  530-54G.) 

Imprisonment  for  debt  —  punishing 
embezzlement  —  imprisonment  In  Hen 
of  restitution. 

1.  Imprisonment    for    debt,    contrary    to 

the  act  of  July   1,   1002    (32   Stat,   at  L. 

601,  chap.  1369),  S  5,  is  not  provided  by 

the  Philippine  Penal  Code,  under  which  a 

person  convicted   of   emiHJzzlement  may   be 

made  to  suffer  a  subsidiary  imprisonment 

for  a  term  not  exceeding  one  third  of  the 

principal  penalty,  in  lieu  of  the  restoration 

of  the  sum  found  to  be  embezzled,  with  the 

riglit  to  be  released  from  such  subsidiary 

punishment   upon    payment   of    the    money 

wrongfully  converted. 

XFor  other  cnses,  see  Iniprlsonmeot  for  Debt, 
In  Digest  Sup.  Ct.  1908.] 

Criminal  law  —  embezzlement  —  dis- 
misslni;  prosecution  without  preju- 
dice to  civil  action. 

2.  The  dismissal  of  a  criminal  prosecu- 
tion in  the  Philippine  Islaiids  for  embezzle- 
ment, without  prejudice  to  the  right  to  in- 
stitute a  civil  action,  is  not  demanded  be- 
cause the  restoration  of  the  money  found 
to  be  embezzled,  or,  in  lieu  thereof,  the  suf- 
fering of  a  subsidiary  imprisonment  for  a 
term  not  exceeding  one  third  of  the  princi- 
pal penalty,  will  not  bar  the  creditor  from 
a  civil  action  to  recover  any  sum  which  he 
may  prove  to  be  due  in  excess  of  the  sum 
■wrongfully  converted. 

[No.  156.] 

Submitted   April    12,   1910.     Decided  May 

16,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which   affirmed  a   conviction  in   the   Court 
of  First  Instance  for  the  City  of  Manila 
of   the   crime   of   embezzlement.     Affirmed. 
See  same  case  below,  9  Philippine,  168. 
The  facts  are  stated  in  the  opinion. 

Note. — On    the    constitutionality   of   im- 
prisonment for  debt — see  note  to   Carr   v. 
htate,  34  L.R.A.  634. 
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Messrs.  Aldis  B.  Browne,  Alex.  Brit- 
ton,  and  W.  A.  KIncald  submitted  the 
cause  for  plaintiff  in  error: 

The  judgment  and  sentence  were  erro- 
neous because  in  effect  imprisonment  for 
debt. 

Carr  v.  State,  106  Ala.  35,  34  L.R.A.  634, 
54  Am.  St.  Rep.  17,  17  So.  350, 

The  money  judgment  rendered  in  this  case 
for  the  benefit  of  the  creditor  is  in  no 
sense  a  fine. 

United  States  v.  Hutchinson,  5  Philippine, 
343;  United  States  v.  Lineses,  5  Philippine, 
631;  United  States  v.  Glefoiiea,  5  I'uilip- 
pine,  570;  United  States  v.  Cortes,  7  Pliilip- 
pine,  149;  United  States  v.  Macasaet,  11 
Philippine,  449. 

Mr.  Evans  Browne  also  submitted  the 
cause  for  plaintiff  in  error. 

Assistant  Attorney  General  Fowler  sub- 
mitted the  cause  for  defendant  in  error: 

The  prohibition  is  against  imprisonment 
for  debt  due  by  contract,  and  not  for  a  lia- 
bility arising  out  of  the  embezzlement  of 
money. 

Re  Wheeler,  34  Kan.  96,  8  Pac.  276;  Mus- 
ser  V.  Stewart,  21  Ohio  St.  353;  People  ex 
rel.  Brennan  v.  Cotton,  14  111.  415;  Moore 
V.  Green,  73  N.  C.  397,  21  Am.  Rep.  470; 
McCool  V.  State,  23  Ind.  131;  Charleston  v. 
Oliver,  16  S.  C.  52. 

If,  as  a  part  of  the  punishment,  the  crim- 
inal be  required  to  return  money  stolen  or 
embezzled,  or  to  make  reparation  for  an  in- 
jury caused  by  the  crime,  or  to  suffer  ad- 
ditional imprisonment  in  case  the  money  is 
not  returned  or  reparation  made,  either  of 
the  alternative  punisliinents  is  suffered  in 
consequence  of,  and  for,  the  criminal  offense, 
and  the  imprisonment,  if  it  be  the  punish- 
ment actually  inflicted,  is  not  for  debt. 

Smith  V.  McLendon,  69  Ga.  527;  Jeffries 
V.  Laurie,  27  Fed.  198;  State  v.  Nicholson, 
67  Md.  1,  8  Atl.  817;  Harris  v.  Bridges,  57 
Ga.  407,  24  Am.  Rep.  495;  State  v.  Wallin, 
89  N.  C.  580;  Re  Ebenhack,  17  Kan.  622; 
Re  Beall,  26  Ohio  St.  195. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme 
court  of  the  Philippine  Islands,  seeking  to 
reverse  a  judgment  of  that  court  atfirming 
a  conviction  of  the  plaintiff  in  error  of  the 
crime  of  eatafa  (embezzlement),  growing  out 
of  the  alleged  misappropriation  of  some 
3,500  pesos  received  i)y  him  as  manager  of 
the  steamship  department  of  Castle  Broth- 
ers, Wolf  &,  Sons.  The  sentence  of  -the  court 
of  first  instance  was  .as  follows: 

'The  court  therefore  finds  the  defendant, 
Otis  G.  Freeman,  guilty  of  embezzlement  of 
the  sum  of  p3,500,  Philippines  *cuT-[54i 
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rency,  as  clmrged  in  the  complaint,  the 
property  of  Castle  Brothers,  Wolf  & 
•Sons,  and  does  sentence  him  to  imprison- 
ment, presidio  corrcccional,  in  the  in- 
■sular  prison  of  Bilibid,  for  the  period 
of  one  year  and  nine  months,  and  to  re- 
store to  said  Castle  Brothers,  Wolf  & 
Sons  the  sum  of  p3,500,  Philippines  cur- 
Tency,  or  in  lieu  thereof  to  suffer  subsidiary 
imprisonment  for  the  period  of  seven 
months,  and  to  pay  the  costs  of  prosecution/' 

Upon  appeal  to  the  supreme  court  of  the 
Philippine  Islands,  that  court,  after  review- 
ing the  testimony,  said : 

**TIiis  finding,  of  couise,  will  in  no  way 
<»stop  the  said  firm  of  Castle  Brothers,  Wolf 
&  Sons  from  recovering  in  a  civil  action 
from  the  defendant  any  sum  or  sums  in  ex- 
cess of  tliis  amount  which  are  found  to  be 
due  to  the  said  firm.  The  only  [charge] 
ohnnp'*  which  this  finding  makes  in  the  con- 
•elusion  of  the  lower  court  is  in  the  amount 
of  money  wliicli  must  be  returned  to  the 
firm  of  Castle  Brothers,  Wolf  &  Sons  by  vir- 
tue of  this  sentence. 

"It  is  the  judgment  of  this  court  that  the 
sentence  of  the  lower  court  be  aflirmed  with 
tliis  modification,  and  that  the  defendant  be 
sentenced  to  be  imprisoned  for  a  period  of 
one  year  and  nine  months  of  presidio  cor- 
reccional,  and  to  restore  to  Castle  Brothers, 
Wolf  &  Sons  tlie  sum  of  p2,078.60,  or,  in 
lieu  thereof,  to  suffer  subsidiary  imprison- 
ment for  a  period  not  to  exceed  one  third 
of  the  principal  penalty,  and  to  pay  the 
costs."     [0  Philippine,  176,  377.] 

The  statute  of  the  Philippine  Islands  de- 
fining the  crime  is  article  535  of  the  Philip- 
pine Code: 

(1)   Philippine  Penal  Code,  article  535: 

The  following  shall  incur  the  penalties 
of  the  preceding  articles: 

•  •••••• 

"5.  Those  who,  to  the  prejudice  of  an- 
other, shall  appropriate  or  mi.«apply  any 
money,  goods,  or  any  kind  of  personal  prop- 
erty which  they  may  have  received  as  a  de- 
posit on  commission  for  administration  or 
542]  in  any  other  •character  producing  the 
obligation  to  deliver  or  return  the  same,  or 
who  shall  deny  having  received  it." 

Other  pertinent  articles  of  the  Philippine 
Code  are  as  follows: 

"(2)  Philippine  Penal  Code,  article  534: 
''A  person  who  shall  defraud  another  in 
the  substance,  quantity,  or  quality  of  things 
he  may  deliver  to  him,  by  virtue  of  an  ob- 
ligation, shall  be  punished — 

•  •••••• 

"2.  With   that    [the  penalty]    of  arresio 

mayor  iA  its  medium  degree  to  presidio  cor- 
reccional  in  its  minimum  degree,  if  it  should 
exceed  250  pesetas  and  not  be  more  than 
6,250  pesetas. 
54  li.  ed. 
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(3)  Philippine  Penal  Code,  article  28: 


"Those  [penalties]  of  presidio  correccional 
and  prision  correccional  shall  last  from  six 
months  and  one  day  to  six  years. 

•  •••«•• 

"That  of  arresto  mayor  shall  last  from 
one  month  and  one  day  to  six  months. 

"(4)    Philippine  Penal  Code,  article  49: 

"In  case  the  property  of  the  person  pun- 
ished should  not  be  sufficient  to  cover  all  the 
pecuniary  liabilities,  they  shall  be  satisfied 
in  the  following  order: 

"1.  Reparation  of  the  injury  caused  and 
indemnification  of  damages. 

"2.  Indemnification  to  the  state  for  the 
amount  of  stamped  paper  and  other  ex- 
penses which  may  have  been  incurred  on  his 
account  in  the  cause. 

"3.  The  costs  of  the  private  accuser. 

"4.  Other  costs  of  procedure,  including 
those  of  the  defense  of  the  person  prosecut- 
ed, without  preference  among  the  persons 
interested. 

*'5.  The  fine. 

"Should  the  crime  have  been  of  those 
which  can  be  •prosecuted  only  at  the  [54 S 
instance  of  a  party,  the  costs  of  the  private 
accuser  shall  be  satisfied  in  preference  to 
the  indemnification  to  the  state. 

"(5)    Philippine  Penal  Code,  article  50: 

"If  the  person  sentenced  should  not  have 
property  to  satisfy  the  pecuniary  liabilities 
included  in  Nos.  1,  3,  and  5  of  the  preceding 
article,  he  shall  be  subject  to  a  subsidiary 
personal  liability  at  the  rate  of  one  day  for 
every  12^  pesetas,  according  to  the  follow- 
ing rules: 

"1.  If  the  principal  penalty  imposed  is  to 
be  undergone  by  the  criminal  confined  in  a 
penal  institution,  he  shall  continue  therein, 
although  said  detention  cannot  exceed  one 
third  of  the  term  of  the  sentence,  and  in  no 
case  can  it  exceed  one  year. 

"(0)  Philippine  Penal  Code,  article  52: 

"The  personal  liability  which  the  crim- 
inal may  have  incurred  by  reason  of  in- 
solvency shall  not  exempt  him  from  the 
reparation  of  the  injury  caused  and  in- 
demnification of  damages  if  his  pecuniary 
circumstances  should  improve;  but  it  shall 
exempt  him  from  the  other  pecuniary  liabili- 
ties included  in  Nos.  3  and  5  of  article  49." 

It  is  the  contention  of  the  plaintiff  in 
error  that  the  judgment  of  the  supreme 
court  of  the  Philippine  Islands  should  be  re- 
verseil  for  two  reasons:  first,  because  the 
judgment  was,  in  substance  and  effect,  an 
imprisonment  for  debt;  second,  because  the 
court  should  have  dismissed  the  case  with- 
out prejudice  to  the  right  to  institute  a 
civil  action  for  the  rendition  of  accounts. 

As  to  the  first  contention,  that  the  judg- 
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ment  and  sentence  amounted  to  imprison- 
ment for  debt:  The  act  of  July  1,  1902,  pro- 
viding for  the  administration  of  the  affairs 
of  the  civil  government  of  the  Philippine 
Islands  (32  Stat,  at  L.  691,  chap.  1369),  pro- 
vides, among  other  things,  in  §  5  thereof, 
"that  no  person  shall  be  imprisoned  for 
debt."  This  provision  was  carried  to  the 
544]  Philippine  Islands  in  the  ^statute 
quoted  with  a  well-known  meaning,  as  un- 
derstood when  thus  adopted  into  the  Bill  of 
Rights  for  the  government  of  the  Philip- 
pines, and  must  be  so  interpreted  and  en- 
forced. Kej)ner  v.  United  States,  195  U. 
S.  100,  124,  49  L.  ed.  114,  122,  24  Sup.  Ct. 
Rep.  797,  1  A.  &  E.  Ann.  Cas.  655. 

Statutes  relieving  from  imprisonment  for 
debt  wore  not  intended  to  take  away  the 
right  to  enforce  criminal  statutes  and  pun- 
ish wrongful  enl)ezzlements  or  conversions 
of  money.  It  was  not  the  purpose  of  this 
class  of  legislation  to  interfere  with  the  en- 
forcement of  such  penal  statutes,  although 
it  provides  for  the  payment  of  money  as  a 
penalty  for  the  commission  of  an  olFensc. 
Such  laws  are  rather  intended  to  prevent  the 
commitment  of  debtors  to  prison  for  lia- 
bilities arising  upon  their  contracts.  Mc- 
Cool  V.  State,  23  Ind.  129;  Musser  v.  Stew- 
art, 21  Ohio  St.  353;  Ex  parte  Cottrell,  13 
Neb.  193,  13  N.  W.  174;  Re  Ebenhack,  17 
Kan.  618,  622. 

This,  general  principle  does  not  seem  to 
be  controverted  by  the  learned  counsel  for 
ihe  plaintiff  in  error,  and  the  argument  is, 
that  inasmuch  as  the  money  adjudged  is  to 
go  to  the  creditor,  and  not  into  the  public 
treasury,  imprisonment  for  the  nonpayment 
of  such  sum  is  an  imprisonment  for  debt. 
But  we  think  that  an  examination  of  the 
statutes  of  the  Philippines  and  the  judg- 
ment of  the  supreme  court  shows  that  the 
imposition  of  the  money  penalty  was  by 
way  of  punishment  for  the  offense  commit- 
ted, and  not  a  requirement  to  satisfy  a  debt 
contractual  in  its  nature,  or  be  imprisoned 
in  default  of  payment. 

Section  5,  article  535,  of  the  Penal  Code, 
provides  that  those  who,  to  the  prejudice  of 
another,  shall  appropriate  or  misapply  any 
money,  goods,  or  any  kind  of  personal  prop- 
erty which  they  may  have  received  as  a  de- 
posit on  commission  for  administration,  or 
in  any  other  character  producing  the  obliga- 
tion to  deliver  or  return  the  same,  or  who 
shall  deny  having  received  it,  shall  incur  cer- 
545]  tain  ^penalties.  As  a  further  means 
of  punishing  the  act  done  in  violation  of  the 
statute,  he  may,  under  the  Philippine  Code, 
be  made  to  suffer  a  subsidiary  imprisonment 
for  a  term  not  to  exceed  one  third  of  the 
principal  penalty  in  lieu  of  the  restoration 
of  the  sum  found  to  be  embezzled.  The 
sentence  of  the  supreme  court  of  the  Philip- 
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pine  Islands,  including  the  imprisonment  in 
lieu  of  the  payment  of  the  sum  found  due, 
was  because  of  the  conviction  for  the  viola- 
tion of  this  statute;  in  other  words,  the 
money  payment  was  part  of  the  punish- 
ment, and  was  not  imposed  as  an  imprison- 
ment for  nonpayment  of  the  debt,  regard- 
less of  the  criminal  offense  committed.  The 
sentence  and  each  part  of  it  was  imposed 
because  of  the  conviction  of  the  defendant 
of  the  criminal  offense  charged. 

This  bituation  is  not  changed  because  the 
sentence  provides  for  a  release  from  the 
subsidiary  imprisonment  upon  payment  of 
the  money  wrongfully  converted,  'llie  sen- 
tence imposed,  nevertheless,  includes  the  re- 
quirement to  pay  money  because  of  the  con- 
viction of  the  offense.  The  requirement  that 
there  shall  be  no  imprisonment  for  debt  waa 
intended  to  prevent  the  re&ort  to  that  remedy 
fur  the  collection  of  contract  debts,  and  not 
to  prevent  the  state  from  imposing  a  sen- 
tence for  crime  which  should  require  the 
restoration  of  the  sum  of  monev  wrongfullv 

ft  cj  » 

converted  in  violation  of  a  criminal  statute. 
The  nonpayment  of  the  money  is  a  etmdi- 
tion  upon  which  the  punishment  is  imposed. 
State  V.  Nicholson,  67  Md.  1,  8  Atl.  817. 

We  do  not  think  that  the  sentonec  and 
judgment  violated  the  statute  providing  that 
no  person  shall  be  imprisoned  for  debt. 

As  to  the  second  objection,  that  the  court 
should  have  dismissed  the  cause  witli(»ut 
prejudice  to  the  right  of  instituting  a  civil 
action,  the  argument  seems  to  be  that  this 
should  be  so  because  the  payment  of  the 
money  adjudged,  or  suffering  the  **sulisidiary 
imprisonment"  imposed,  *would  not,  as  [546 
the  supreme  court  adjudf»ed.  !>ar  tin*  nv<l:t- 
or  from  a  civil  action  to  recover  any  Huni 
which  he  might  prove  to  be  due  in  e\(vss  of 
the  judgment  rendered  in  the  present  case. 
**ln  other  words,"  says  the  learned  counsel, 
^'imprisonment  will  satisfy  (and  therefore 
discharge)  the  judgment  here  rendered,  leav- 
ing another  and  wholly  civil  action  o|x>n  to 
the  complainants,  to  recover  any  additional 
sum  arising  out  of  the  same  cause  of  ac- 
tion." This  possibility  is  said  to  be  so  whol- 
ly unjust  that  it  ought  not  to  be  permitted 
to  exist  in  any  country  subject  to  American 
jurisdiction.  But  we  fail  to  appreciate  the 
weight  of  this  argument.  We  see  no  reason 
why  the  court  may  not,  for  the  pur^wse  of 
the  criminal  proceedings,  find  the  amount 
wrongfully  converted  by  the  defendant  for 
the  purpose  of  fixing  the  sentence  in  this 
case,  leaving  the  firm  defrauded  to  recover 
in  a  civil  action  any  sum  or  sums  in  excess 
of  that  amount  which  may  be  found  due  and 
remain  unpaid  to  them.  We  are  unable  to 
perceive  in  this  action  such  violation  of  thf 
fundamental  principles  of  justice  as  re- 
quired the  dismissal  of  the  criminal  action, 
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leaving  the  parties  eoinplaining  to  the  rem- 
■edicB  of  a  civil  suit. 

We  And  no  error  in  the  judfpnent  o(  the 
«ourt  below,  and  the  ume  is  affirmed. 

AfBrmcd. 


(Se«  8.  C.  ReporUr'a  ed.  M7-560.) 

Ap|>«aI^aBHlmimeni  of  error  —  plain 
error  not  assigned. 

1.  The  option  reserved  under  Supreme 
Court  rules  21  and  35,  o[  ctnininin^f  the 
Iranscript  of  record  on  writ  of  error  or  ap- 
peal, in  order  that  the  court  may  be  advised 
a*  to  whether  there  has  occurred  any  "plain 
'error"  which  obviously  demands  correction, 
will  be  exercised  where  the  defendants  in 
■error  have  made  no  objection  to  the  failure 
to  assign  error,  under  U.  8.  Rev.  Stat. 
^9  007,  1012,  U.  S.  Comp.  Stat.  1001,  pp. 
712,  710,  but  have  submitted  the  case  upon 
the  speeifications  of  error  in  the  brief  of 
plaintilTs  in  error. 

(For  other  i-nfea.  see  .\pncnl  and  Error,  3SiT- 

3Sn4.  In   DlRMt  Slip.  L't.  JUOS.t 
Public    Improve  men  (8    —    reaasrssmenl 

of  bencHts. 

2.  A  rpflsscsanient  of  benefits  under  the 
net  of  June  6,  1900  (31  Stat,  at  L.  MS, 
chap.  S09),  upon  lota  lienelited  by  the  ex- 
tension of  Eleventh  street,  in  the  District 
of  Columbia,  is  properly  made,  wliere  the 
earlier  act  of  March  3,  1809  (30  Stat,  at 
L.  1344,  chap.  431),  under  which  the  orig- 
inal aaaessoient  of  benefits  was  made,  had 
been  superseded  by  the  new  enactment  at 
tlie  time  of  the  court's  refusal  to  conQnn 
such  assessment,  uhicli  refusal  was  as- 
Bumed  by  the  parties  to  aniount  lo  an  an- 
nulment of  the  award  of  benefits  by  the 
first  jury. 

{ Asaeasments    for    publte    Improvempnts.    see 
Piilillc  loiproveoieutB,  II.,  la  DIsest  aup.  Ct. 

Umltatlon  of  ocllons  —  public  Improve- 
ments—  new  action. 

3.  A   proceeding  for  the   reassessment  ot 

tSubstituted  as  parties  defendant  April 
12,  1910,  on  suneestion  nf  the  retirement  ol 
Henry  B.  F.  Macfarland  et  al. 

Note. — On  conclusiveness  of  judgments 
generally — sec  notes  to  Sharon  v.  Terry,  1 
T,.R.A.  572;  Boltong  v.  Schuyler  Nat.  Bank, 
3  L.R,A.  142;  Wicse  v.  San  Francisco  Music- 
al  Fund  Boc.  7  L.R.A.  577;  Morrill  v.  Mor 
rill,  11  L.R.A.  155;  Shores  v.  Hooper,  M 
L.R.A.  sod;  Bank  of  United  States  v.  Bever- 
iT,  11  L.  ed.  V.  S.  76;  Johnson  Steel  Street 
Kail  Co.  V.  Wharton,  38  J^  ed.  C.  S.  420; 
and  Southern  P.  R.  jCo.  t.  United  States,  42 
h.  ed.  V.  S.  355. 
54  I>.  ed. 


benefits  upon  lots  benefited  bv  the  extension 
ot  Eleventh  strret,  in  the  District  of  Colum- 
bia, taken  under  the  aet  of  June  A,  1000, 
superseding  the  act  of  March  3,  lliOO,  can- 
not be  rej^rded  as  a  new  action,  for  the 
purpose  of  applying  the  statute  of  limita- 
tions, but  must  he  deemed  a  continuance  of 
the  old  proceeding. 
[For  other  eases,   see  Limitation   of  AcIIods, 

ai>D-OUSu,  In  DlECSI  Bup.  Ct.  11X18.] 
.Appeal  —  objections  to  Impaneling  Jurj 

—  when  loo  late. 

4.  Objections  that  the  court  did  not  ex- 
amine the  jurors  in  the  proceeding  under 
the  net  of  .lune  6,  lOOO,  for  the  reaaseas- 
nient  of  benefits  upon  lots  benefited  by  the 
extension  of  Eleventh  street,  in  the  Dis- 
trict of  Columbia,  as  to  whether  they  poa- 
scssed  the  qualifications  required  by  1  4  of 
that  Oct,  nor  administer  to  litem  the  oath 
required  by  stntute,  come  too  late  when 
not  made  at  the  time  the  jurors  were  ae- 
ccplcd  and  sworn. 

[Fnr  olher  cniiea.  see  Apfenl  and  Error,  VI.  c. 

In  Oiliest  Sup.  C(.  IIHIS.] 
Public  Iniprovenionts  —  oath  ot  Jurors 

—  Journal  entry. 

5.  A  journal  entry  in  the  proceeding  un- 
der the  act  of  June  6,  1000,  for  the  reas- 
sessment of  beneflts  upon  lota  benefited  by 
the  extension  of  Eleventh  street,  in  the  Dia- 
Iriet  of  Columbia,  which  recites  that  the 
oath  was  administered  to  tlie  jurors  in  ac- 
cordance with  the  provi'ions  of  that  stat- 
ute, imiHirls  that  the  statutory  oath  wa* 
*"'""    -  •     -  far  as  applicable. 


fAsit 


I    for 


atlendancc"  until  tlw 


.Appeal—  reversible  error  — '  examin- 
ing Jurors  after  IniiHinollnit. 

6.  The  refusal  of  the  court,  after  the  ac- 
ceptance  and    swearing   of   the   jury,    in    a 

Eroceeding  under  the  act  of  June  0,  1S00, 
>r  the  reassessment  of  benefits  uiton  lots 
liennflted  by  the  extension  of  Eleventh 
street,  in  the  District  of  Columbia,  to  permit 
eonnael  to  examine  the  jurors  ns  to  their 
nualifieatictns.  is  not  reversible  error,  ol- 
llinu)-h  counsel  was  not  present  at  the  time 
they  were  accepte<l  and  sworn,  where,  nn- 
iler  the  statute  nnd  the  warning  order,  the 
parties  interested  were  required  t 

matter  was  ended. 

IFor  olher  cases,  see  Appeal  and  Error.  SHOa- 
0153.  In  DlBL'Bt  Bup.  Ct.  lOOSJ 

Judgment  —  res  Judicata  ^  award  In 
condcnlnuthm  proceed  inga  ^  dam- 
ages —  bcnedls. 

7.  Confirmation  ot  that  part  of  the  ver- 
dict of  the  junirs  in  the  proceeding  under 
the  aet  of  March  .3,  1890,  for  the  extenainn 
of  Eleventh  street,  in  the  District  of  Co- 
lumbia, which  awards  dnmaRcs  to  the  land 
not  taken,  from  being  leCt  liif-h  above  or  l>e- 
luM  i]\i  grfdc.  >a  not  ret  judicala  as  to  the 
benefits  uccruing  t<  f'e  same  land,  which 
the  statute  says  shall  not  )«  less  than  60 
|ier  cent  of  ttie  damages  suntainc'l. 

IPar  ollter  cases,  see  Jiid|{uieut.  Oo»-C6f-  la 
Digest  Sap.  Ct.  1008.] 
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Appeal  —  curing  errors  in  instructions 

—  assessing  benefits  from  street  exten- 
sion. 

8.  An  instruction  in  the  proceeding  un- 
der the  act  of  June  6,  1900,  for  the  reas- 
sessment of  benefits  upon  the  lots  benefited 
by  the  extension  of  Eleventh  street,  in  the 
District  of  Columbia,  is  not  open  to  the 
objection  that  the  jury  was  not  limited  to 
tlie  liencfits  resulting  immediately  from  the 
opening  of  the  street,  but  might  consider  all 
enhancement  which  might  come  from  subse- 
quent improvement  of  or  upon  the  street, 
where  the  court  eliminated  any  doubt  as  to 
its  meaning  by  other  parts  of  its  charj;c, 
in  which  the  jury  was  told  that  the  benefits 
must  come  immediately  from  the  extension 
of  the  street,  and  not  from  any  subse(|uent 
improvement. 

[For  other  cases,  see  Appeal  and  Krror,  4731- 
4736,   iu   Digest  Sup.   Ct.   10()8.] 

Public  improvements  —  assessments  of 
benefits  — Judicial  review. 

9.  The  power  of  the  court  to  review  the 
award  made  by  the  jury  appointed  to  view 
the  premises  and  hear  the  testimony  in  the 
proceeding  under  the  act  of  June  6,  1900,  for 
the  reassessment  of  benefits  resulting  from 
the  extension  of  Eleventh  street,  in  the  Dis- 
trict of  Columbia,  is  limited  to  plain  er- 
rors of  law,  misconduct,  or  grave  error  of 
fact,  indicating  plain  partiality  or  cor- 
ruption. 

[AMseRsinents  for  public  Improvements,  see 
J*"Mic  Improvemeuts,  II.,  iu  Digest  Sup.  Ct. 
1008.1 

Appeal  —  In  condemnation  proceedings 

—  review  of  facts. 

10.  Whether  or  not  the  court  below  erred 
in  holding  the  award  of  the  jury  appointed 
under  the  act  of  June  6,  1000,  to  reassess 
the  benefits  resulting  from  the  extension 
of  Eleventh  street,  in  the  District  of  Co- 
lumbia, not  unreasonable,  nor  so  unjust  as 
to  require  a  new  trial  before  another  jury, 
is  not  open  in  the  Federal  Supreme  Court, 
where  it  has  not  all  the  evidence  before  it, 
and  there  is  no  agreed  statement  of  facts. 
[For  otber  cases,  see  Appeal  an<1  Error,  4744- 

4050,  in   Digest  Sup.  Ct.   1008.] 

[No.  157.] 

Argued  April   12,   13,   1910.     Decided  May 

10,   1010. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District,  confirming 
a  reassessment  of  benefits  resulting  from 
the  extension  of  Eleventh  street,  in  that 
District.     Affirmed. 

See  same  case  below,  31  App.  D.  C.  112. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  A.  BIrney  and  Leo 
Simmons  argued  the  cause  and  filed  a  brief 
for  plaintiffs  in  error. 

Mr.  James  Francis   Smitli  argued  the 
cause  and,   with   Mr.   Edward   H.   Thomas, 
filed  a  brief  for  defendants  in  error. 
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Mr.  Justice  Liurton  delivered  the  opinion 
of  the  court; 

In  1800,  the  then  commissioners  for  the 
District  of  Columbia  filed  a  petition  in  the 
supreme  court  of  the  District  for  the  con- 
demnation of  land  necesHurv  f(jr  the  exten- 

« 

sion  of  Eleventh  street  noitliwcst.  In  due 
course  the  statutory  jury  of  s«»ven  filed  an 
award  of  damages  and  of  bonolits.  Tho  ver- 
dict was  confirmed  so  far  as  it  awarded  dam- 
ages for  the  property,  but  was  disallirnicd 
and  vacated  as  to  the  amount  of  benefits. 
The  award,  so  far  as  it  asses^^ed  the  dam- 
ages, was  accepted,  and  the  money  has  long 
since  been  paid;  but  from  the  order  setting 
aside  or  vacating  the  assessment  of  benefits, 
the  commissioners  appealed  to  the  court  of 
appeals  of  the  District,  where  that  order  was 
reversed,  and  the  proceeding  remanded  to 
the  lower  court,  with  direction  to  vacate  the 
order  setting  aside  the  amount  of  benefits, 
"and  for  such  further  proceedings  in  the 
case,  according  to  law,  as  may  be  just  and 
right."  The  supreme  court  of  the  district^ 
on  March  4,  1004,  in  obedience  to  the  man- 
date of  the  court  of  appeals,  set  a^ide  its 
former  order  vacating  the  assessment  of 
benefits  by  the  jury,  and  thereupon  heard 
the  matter  upon  exceptions  of  the  defend- 
ants to  the  award,  and  u[K)n  the  motion 
of  the  petitioners  for  a  confirmation  of  the 
award  of  benefits.  Whereupon  an  order 
was  made  denying  confirmation,  and  order- 
ing that  "in  case  tlic  petitioners  desire  to 
proceed  further  in  the  premises,  they  shall, 
within  a  reasonable  time,  make  application 
to  this  court  for  directions  to  the  marshal 
to  summon  a  jury  of  twelve,  as  provided  by 
law."  From  this  order  refusing  confirma- 
tion, the  petitioners  prayed  an  appeal,  but 
did  not  perfect  same.  The  next  step  in  the 
case  was  taken  on  June  17,  1004,  when  the 
landowners  moved  the  court  *to  dis-  [550 
miss  the  proceeding,  assigning  as  reason 
therefor  that  "the  law  under  which  such 
proceeding  must  be  had  has  been  repealed;** 
and,  second,  "for  failure  of  petitioners  to 
proceed  as  required  by  the  order  of  tliis  i-ourt 
of  March  4,  1004."  Upon  tliis  motion  the 
court,  on  June  17,  1004,  made  an  order  in 
these  words: 

"Upon  consideration  of  the  proceedings 
herein  and  the  motion  filed  by  Abner  Gn»cn- 
leaf  and  others  on  Jime  17th,  A.  n.  1004,  it 
is  by  the  court,  this  17th  day  of  Juno,  a. 
D.  1004,  ordered,  that  the  ]:etitioners  iu  the 
above-entitled  cause,  within  sixty  days 
from  the  date  hereof,  proceed  in  the  mat- 
ter of  the  reassessment  of  benefits  herein,  in 
accordance  with  the  terms  and  provisions 
of  the  act  of  Congress  approved  June  0, 
1000,  entitled,  *An  Act  for  the  Extension  of 
Columbia  Road  East  of  Thirteenth  Street, 
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and  for  Other  Purposes/  *'  [31  Stat,  at  L. 
665,  chap.   809.] 

Tliereupon  the  then  commissioners,  in 
continuance  of  the  ohl  proceeding  under  the 
act  of  March  3,  1899  (30.  Stat,  at  L.  1344, 
chap.  431),  filed  an  amended  and  supple- 
mentary proceeding  according  to  the  terms 
of  the  later  act  of  June  6,  1900  (31  Stat, 
at  L.  008,  chap.  809),  in  which,  after  set- 
ting out  all  of  the  proceedings  under  the 
pending  petition,  they  prayed  for  a  reas- 
sessment of  benefits  against  abutting  and 
adjacent  owners  whose  lands  had  not  been 
assessed  for  benefits  as  required  both  under 
the  former  and  later  acts  of  Congress  in  re- 
spect to  the  extension  of  Eleventh  street 
northwest.  Under  this  amended  petition  a 
jury  of  seven  was  impaneled,  who  returned 
an  assessment  of  benefits  against  the  plain- 
tiffs. This,  after  exceptions  had  been  over- 
ruled, was  confirmed.  A  writ  of  error  was 
taken  by  the  plaintiffs  in  error  to  the  court 
of  appeals  for  the  District  of  Columbia, 
where  the  judgment  of  the  supreme  court 
was  affirmed.  Thereupon  this  writ  of  error 
was  sued  out. 

This  protracted  litigation  is  now  before 
ns,  unaccompanied  by  an  assignment  of  er- 
rors. 

551]  •The  act  of  February  9,  1893,  chap. 
74,  §  8,  27  Stat,  at  L.  436,  U.  8.  Comp.  Stat. 
1901,  p.  573,  concerning  writs  of  error  and 
appeals  from  the  court  of  appeals  of  the 
District  of  Columbia,  provides  that  they 
shall  be  allowed  in  the  "same  manner  and 
under  the  same  regulations  as  heretofore 
provided  for  in  cases  of  writs  of  error  on 
judgments  or  appeals  from  decrees  ren- 
dered in  the  supreme  court  of  the  District 
of  Columbia."  The  procedure  referred  to  is 
that  found  in  §  70."),  Rev.  Stat.,  which  pro- 
vides that  fsuch  writs  or  appeals  shall  be 
allowed  in  the  "same  manner  and  under  the 
same  regulations  as  are  provided  in  cases 
of  writs  of  error  on  judgments  or  appeals 
from  decrees  rendered  in  a  circuit  court." 

Sees.  997  and  1012,  Rev.  Stat.  (U.  S. 
Comp.  Stat.  1901,  pp.  712,  710),  require  the 
transcript  from  the  circuit  court  to  be  filed 
with  an  assignment  of  error,  and  the  35th 
rule  of  this  court  prescribes  the  character 
of  such  assignments,  and  that  "no  writ  of 
error  or  appeal  shall  be  allowed  until  such 
assignment  of  errors  shall  have  been  filed, 
.  .  .  "  and  that  "errors  not  assigned  ac- 
cording to  this  rule  will  be  disregarded; 
but  the  court,  at  its  option,  may  notice  a 
plain  error  not  assigned."  This  rule  refers 
in  terras  only  to  writs  of  error  and  appeals 
under  §  5  of  the  act  of  March  3,  1891  [26 
Stat,  at  L.  827,  chap.  517,  U.  S.  Coipp.  Stat. 
1901,  p.  549],  but  it  is,  in  effect,  extended 
to  every  writ  of  error  or  appeal  to  or  from 
any  court  by  rule  21,  which  requires  that 
64  L.  ed. 


the  brief  shall  set  out  "a  specification  of 
the  errors  involved."  This  "specification  of 
error"  must  conform  to  rule  35  in  par- 
ticularity. Thus,  the  fourth  paragraph 
provides:  "When  there  is  no  assignment  ot 
errors,  as  required  by  §  997  of  the  Revised 
Statutes,  counsel  will  not  be  heard,  except 
at  the  request  of  the  court;  and  errors  not 
specified  according  to  this*  rule  will  be  dis- 
regarded; but  the  court,  at  its  option,  may 
notice  a  plain  error  not  assigned  or  speci- 
fied." 

The  court  has,  however,  not  regarded  it- 
self as  under  any  absolute  obligation  to  dis- 
miss a  writ  of  error  or  appeal  'because  [552 
of  the  nonassignment  of  errors,  as  required 
by  §§  997  and  1012,  Rev.  Stat,  having,  by  its 
rules,  reserved  the  option  to  notice  a  plain 
error,  whether  assigned  or  not.  Indepen- 
dent School  Dist.  V.  Hall,  106  U.  S.  428, 
27  L.  ed.  237,  1  Sup.  Ct.  Rep.  417;  Farrar 
V.  Churchill,  135  U.  S.  609,  614,  34  L.  ed. 
246,  249,  10  Sup.  Ct.  Rep.  771;  United 
States  V.  Pena,  175  U.  S.  500,  502,  44  L.  ed. 
251,  252,  20  Sup.  Ct.  Rep.  165. 

In  the  present  case,  the  brief  of  counsel 
for  the  plaintiffs  in  error  specifies  ten  al- 
leged errors.  The  defendants  in  error  have 
made  no  objection  for  failure  to  assign  er* 
ror  under  §§  997  and  1012,  Rev.  Stat.,  but 
have  submitted  the  case  upon  the  specifi- 
cations of  error  in  the  brief  of  the  plain- 
tiffs in  error.  For  these  reasons,  we  shall 
exercise  the  option  reserved  under  both 
rules  21  and  35,  of  examining  the  tran- 
script, that  we  may  be  advised  as  to  whether 
there  has  occurred  any  "plain  error"  which 
obviouslv  demands  correction. 

1.  Did  the  court  err  in  allowing  an  as- 
sessment of  benefits  under  the  act  of  June 
6,  1900?  We  think  not.  Under  the  proceed- 
ings had  theretofore  under  the  act  of  March 
3,  1899,  there  had  resulted  a  condemnation 
of  the  land  needed  for  the  extension  of 
Eleventh  street  northwest,  and  an  assess- 
ment of  damages  sustained  by  the  landown- 
ers, which  award  had  been  confirmed  and 
the  money  paid.  But  that  act  provided 
"that  of  the  amount  found  due  and  award- 
ed as  damages  for  and  in  respect  of  the 
land  condemned  under  this  section  for  the 
opening  of  said  streets,  not  less  than  one 
half  thereof  shall  be  assessed  by  the  jury 
in  said  proceedings  against  the  pieces  and 
parcels  of  ground  situate  and  lying  on  each 
side  of  the  extension  of  said  streets,  and 
also  on  all  or  any  adjacent  pieces  or  par- 
cels of  land  which  will  be  benefited  by  the 
opening  of  said  streets,  as  herein  provided." 
Objection  to  this  arbitrary  fixing  of  the 
minimum  amount  to  be  assessed  for  benefits 
upon  lots  benefited  by  the  opening  of  the 
street  iji^as  considered,  and  the  act  sustained 
as  within  the  complete  jurisdiction  which 
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653]  *the  United  States  possesses  over  the 
District  of  Columbia,  in  the  case  of  Wight 
V.  Davidson,  181  U.  S.  371,  45  L.  ed.  900, 
21  Sup.  Ct.  Hep.  61G.  The  benefits  assess- 
able under  that  act  were  separately  found 
at  against  each  parcel  of  property  supposed 
to  be  benefited,  but  that  part  of  the  award 
of  the  jury  was  vacated  upon  the  erroneous 
supposition  that  the  rule  for  assessment  of 
benefits  in  the  act  was  void.  This  action  of 
the  District  court,  as  we  have  already  seen, 
was  reversed.  Thereupon  the  District  court 
denied  the  motion  of  the  commissioners  to 
affirm  the  verdict  of  the  jury  assessing  bene- 
fits. In  this  situation  it  was  open  to  the 
commissioners  to  apply  for  another  jury. 
Before  they  did  so  the  special  act  of  June 
6,  1900,  was  passed.  The  efTect  of  the  ac- 
tion of  the  court  in  refusing  to  confirm  the 
first  assessment  of  benefits  was  to  make 
void  the  award  and  verdict  of  the  jury, 
in  so  far  as  that  verdict  had  separately 
found  the  benefits  accruing  to  the  property 
by  the  extension  of  tlie  street.  The  com- 
missioners were  therefore  complying  with 
the  direction  to  them  found  in  the  12th 
section  of  the  act  of  Congress  of  June  6, 
1000.  That  act  provided  that  the  com- 
missioners should  make  application  to  the 
supreme  court  of  the  District  of  Columbia 
"for  the  final  ratification  and  confirmation 
of  the  awards  of  the  jury  for  and  in  respect 
to  the  land  condemned  for  the  extension  of 
Eleventh  street,"  etc.  And  "in  the  event 
that  the  assessments  for  benefits  levied  by 
the  jury  in  relation  to  said  Eleventh  street 
shall  for  any  reason  be  declared  void,  the 
said  commissioners  .  .  .  are  author- 
ised and  directed  to  make  application  to 
said  court  for  a  reassessment  of  such  bene- 
fits, under  and  in  accordance  with  the  pro- 
visions of  this  act."  The  procedure  un- 
der this  act  difTers  in  many  particulars 
from  that  under  the  act  of  1899.  In  view 
of  this,  the  property  owners,  on  June  17, 
1904,  moved  the  court  to  dismiss  the  old 
proceeding,  basing  the  motion,  as  shown 
by  tlie  entry  upon  the  journal  of  the  court, 
654]  upon  the  contention  that  •"the  law  un- 
der which  such  proceeding  must  be  had  has 
been  repealed,**  and  "for  failure  of  tlie  pe- 
titioners to  proceed  as  required  by  the  or- 
der of  this  court,*'  of  March  4,  1904.  There- 
upon the  court  made  the  order  heretofore 
set  out,  requiring  a  reassessment  of  bene- 
fits under  the  later  act. 

There  is  no  possible  doubt  as  to  the  cor- 
rectness of  this  order.  The  new  act  super- 
seded the  former  act  in  so  far  as  the  reas- 
sessment of  benefits  was  concerned.  Both 
parties  seemingly  concurred  in  assuming 
that  this  was  the  case,  and  that  the  refusal 
of  the  court  to  confirm  the  original  assess- 
ment of  benefits  was  an  annulment  of  the 
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award  of  benefits  by  the  first  jury.  The 
order  was  in  part  based  upon  the  motion  of 
the  plaintifTs  in  error,  and  was  made  with- 
out protest  or  objection,  and  none  was  sug- 
gested for  more  than  a  year.  Such  a  re- 
assessment was  but  a  continuance  of  the 
original  proceeding,  which  might  well  be 
done  by  an  amended  or  supplementary  peti- 
tion by  virtue  of  the  authority  of  the  new 
act.  This  disposes  also  of  the  contention 
that  the  proceeding  for  reassessment  of  ben- 
efits was  barred  by  the  statute  of  limita- 
tions of  three  years.  The  proceeding  for 
reassessment  was  not  a  new  action,  but  a 
continuance  of  the  old  one,  and  therefore 
not  subject  to  the  operation  of  the  statute. 

2.  Coming  now  to  the  errors  assigned 
upon  the  procedure  under  this  petition  for 
a  reassessment  of  benefits.  Tlie  first  ob- 
jection is  that  the  court  did  not  examine 
the  jurors  as  to  whether  they  possessed  the 
qualifications  required  by  §  4  of  the  new 
act,  nor  administer  to  them  the  oath  re- 
quired by  the  statute  under  which  the 
court  was  proceeding. 

These  objections  come  too  late.  The  stat- 
ute made  it  the  duty  of  the  court  to  hear  ob- 
jections to  jurors  "before  accepting  tliem.** 
None  were  made.  So  with  the  oath;  if  that 
administered  departed  in  any  particular 
from  *the  terms  of  the  statute,  objec-  [555 
tion  should  have  been  made  at  the  time.  None 
was  made,  and  only  after  tlie  verdict  was 
any  made.  The  journal  entry,  moreover, 
recites  that  the  jurors  summoned  by  the 
marshal,  under  the  order  theretofore  made, 
were  "accepted  as  qualified,**  and  that  the 
oath  was  administered  to  tlicm  "in  accord- 
ance with  the  provisions  of  the  act  of  Con- 
gress of  June  6,  1900.'*  It  is  now  sought 
to  contradict  the  record  by  a  statement  con- 
tained in  a  bill  of  exceptions  allowed  after 
final  judgment,  that  counsel  for  the  plain- 
tiffs in  error  was  not  present  when  the  order 
of  record  was  made  and  the  jury  accepted 
and  sworn,  and  that  after  they  had  been 
so  accepted  and  sworn,  counsel  was  denied 
the  right  to  examine  the  jurors  as  to  their 
qualifications.  In  respect  to  the  oath  ad- 
ministered, the  bill  of  exceptions  contains 
the  meager  statement  that  the  jurors  were 
sworn  to  "assess  the  benefits  accruing  to 
the  property  abutting  or  adjacent  to 
Eleventh  street  extended,  according  to  the 
statute.*' 

The  oath  which  is  required  to  be  ad- 
ministered by  §  4  of  the  act  of  June  6, 
1900,  under  which  the  court  was  proceeding, 
was  an  oath  applicable  only  to  the  condem- 
nation of  land  for  an  extension  of  the 
Columbia  road,  and  the  jury  were  to  be 
sworn  to  assess  the  damages  and  benefiU 
resulting  from  the  extension  of  thai  road. 
Such  an  oath  in  the  present  case,  when  only 
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iienefits  were  to  be  assessed  for  property  al- 
ready taken  and  paid  for,  upon  another 
street  altogether,  was,  of  course,  not  appli- 
cable. The  court,  in  such  circumstances, 
required  as  it  was  to  follow  the  procedure 
of  the  Columbia  road  statute,  was  perfectly 
justified  in  swearing  the  jury  to  assess  bene- 
fits to  the  property  concerned  in  this  pro- 
ceeding. True,  the  oath  prescribed  by  §  4 
includes  an  atlirmation  that  the  jury  was 
disinterested  and  unrelated,  and  would  act 
without  favor  or  partiality;  but  the  state- 
ment in  the  bill  of  exceptions  does  not  show 
that  these  matters  were  omitted  from  the 
oath,  and  the  presumption  remains  that 
550]  the  ^statutory  oath  was  followed  as 
far  as  applicable,  which  is  the  implication 
from  the  journal  entry. 

As  to  the  quuiiiications  of  the  jurors: 
Primarily,  they  had  been  summoned,  as 
shown  by  the  order  to  the  marshal  and  his 
return,  as  men  having  the  statutory  qualifi- 
cations. The  journal  recites  that  the  court 
^'accepted  them  as  qualified."  No  hint  is 
found  in  this  transcript  that  they  were  not 
qualified,  or  that  they  were  guilty  of  any 
misconduct.  Not  having  asked  the  court  to 
examine  them  before  accepting  them,  or  to 
be  then  permitted  to  qualify  them,  it  was 
not  reversible  error  to  deny  the  privilege 
after  they  had  been  sworn  and  accepted. 
That  counsel  was  not  present  when  they 
were  accepted  and  sworn  does  not  invalidate 
the  impaneling  of  the  jury.  Under  the 
statute  and  the  warning  order,  the  parties 
interested  were  required  to  be  present  and 
•'continue  in  attendance"  until  the  matter 
was  ended. 

3.  It  is  assigned  as  error  that  the  court 
erred  in  overruling  the  plea  of  res  judicata 
as  to  lots  1  and  30  in  block  27,  and  lots  1 
to  16  in  block  28.     The  plea  was  not  good. 

The  first  jury,  that  which,  under  the  act 
of  March,  1809,  assessed  both  damages  and 
benefits,  was,  under  that  act,  required  to 
award  damages  not  only  for  land  taken  for 
the  extension  of  the  street,  but  also  dam- 
ages to  the  remainder  of  the  land  by  being 
left  high  above  or  below  the  grade.  The 
then  owners  of  these  lots  were  awarded 
such  grade  damages  to  land  not  taken,  which 
award  has  been  confirmed  and  paid.  But 
the  same  jury,  as  they  were  instructed  to 
do,  assessed  the  benefits  sustained  to  the  re- 
mainder, not  taken,  separately.  This  part 
of  the  verdict  was  set  aside;  so  that,  as  it 
stands,  the  plaintiffs  have  been  paid  the 
damages  sustained  to  the  property  not  taken 
by  reason  of  the  grade  resulting,  but  have 
never  been  assessed  for  the  benefits  accruing 
to  the  same  untakcn  remainder.  It  is  now 
said  that  the  confirmation  of  the  amount  of 
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damages  is  an  adjudication  *that  the  [&57 
lots  not  taken  were  damaged,  and  not  bene- 
fited. But  that  is  not  the  legal  construction 
of  the  judgment,  for  the  real  damages  have 
never  been  reduced  by  the  benefits,  which 
the  statute  says  shall  not  be  less  than  50 
per  cent  of  the  damages  sustained.  The 
former  judgment  was  conclusive  only  as  to 
the  damages,  and  that  has  not  and  could 
not  be  reopened.  The  benefits,  having  been 
separately  stated  in  that  verdict,  remained 
to  be  determined,  and  were  properly  re- 
assesse<l  under  the  later  act  of  Congress. 

4.  Alleged  error  in  instructions  given  or 
refused. 

The  sixth  assignment  noticed  in  the  brief 
is  error  in  giving  the  first  iiistn:cti(.n  asked 
by  the  commissioners.  Ihi^  rcqiu'st  was  in 
these  words: 

"It  is  the  duty  of  the  jury  to  consider  and 
assess  the  benefits  which  have  resulted  to 
the  pieces  or  parcels  of  land  on  each  side 
of  Eleventh  street  northwest,  as  extended 
from  Florida  avenue  to  Lydecker  avenue, 
and  the  benefits  which  have  resulted  to  any 
and  all  other  pieces  or  parcels  of  land  from 
the  extension;  and  in  determining  the 
amounts  to  be  so  assessed  against  said 
pieces  or  parcels  of  land,  the  jury  shall  take 
into  consideration  the  respective  situations 
of  the  said  pieces  or  parcels  of  land,  and 
the  benefits  that  they  have  severally  re- 
ceived from  said  extension  of  said  Eleventh 
street.  By  extension  of  the  street,  the  jury 
are  to  understand  its  establishment,  laying 
out,  and  completion  for  all  the  ordinary  Uses 
of  a  public  thoroughfare,  or  higliway." 

The  objection  to  this  seems  to  be  that  the 
jury  was  not  limited  to  the  benefits  result- 
ing immediately  from  ^he  opening  of  the 
street,  but  might  con^tider  all  enhancement 
which  might  come  from  subsequent  im- 
provement of  or  upon  the  street.  But  this 
was  not  the  whole  of  the  instruction  of  the 
court  upon  that  subject,  and  any  doubt  as 
to  what  the  court  did  mean  was  eliminated 
by  other  parts  of  the  charge.  Thus,  the  court 
said  that  to  lay  an  ^assessment  for  [558 
benefits  against  any  piece  of  land  abutting 
upon  said  street  or  adjacent  ^hereto,  the 
jury  jnust  find  that  the  benefits  upon  which 
such  assessment  is  based  was  brought  about 
by  the  extension  of  said  street,  and  not  by 
any  improvement  made  since  it  was  extend- 
ed, or  by  the  extension  of  car  lines  in  said 
street.  Again,  the  court  said  that  such 
benefits  must  acccrue  ''immediately  from 
the  extension  of  the  street  in  question.*' 
This  was  re|>eated  when  it  was  said  that 
'*the  benefit  assessable  must  be  an  enhance- 
ment in  value  immediately  upon  the  open- 
ing and  extension  of  said  street/'  and  that 
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they  had  "no  right  to  consider  any  enhance- 
ment or  increase  in  value  that  is  the  result 
of  any  special  improvements  made  on  the 
street  after  it  was  opened  and  established, 
as  previously  stated."  There  is  no  reason 
for  doubting  the  meaning  of  the  court. 

The  several  requests  made  by  the  plain- 
tiffs in  error  were  sufficiently  covered  by 
the  charge  as  given. 

5.  The  next  specification  of  error  in  the 
brief  is  in  these  words:  "The  court  erred 
in  refusing  to  review  the  evidence  taken  be- 
fore the  jury,  and  to  dcternune  if  the 
verdict  was  unjust  and  unreasonable."  The 
act  of  June  G,  1900,  under  which  the  court 
was  proceeding,  required  the  jury  to  go  upon 
and  view  the  premises,  and  then  to  hear  and 
receive  such  evidence  as  might  be  offered, 
in  the  presence  of  the  court,  or  otherwise, 
ns  the  court  might  direct,  and  to  then  return 
the  majority  verdict  as  to  the  amount  of 
benefits  against  the  property  involved.  In 
this  case  the  evidence  was  not  heard  by 
the  jury  in  the  presence  of  the  court,  that 
beinfif  according  to  the  order  of  the  court. 

Tlie  act  further  provides  that  *'the  court 
shall  have  powor  to  hoar  and  determine  any 
objections  which  may  be  filed  to  said  verdict 
or  award,  and  to  set  aside  and  vacate  the 
same,  in  whole  or  in  part,  when  satisfied 
that  it  is  unjust  or  unreasonable,  and  in 
559]  such  event  a  new  jury  'shall  be  sum- 
moned, who  shall  proceed  to  assess  the  dam- 
ages or  benefits,  as  the  case  may  be,"  etc. 

This  specification  of  error  has  for  its 
foundation  the  concluding  paragraph  of  the 
bill  of  exceptions,  as  follows: 

"The  foregoing  substance  of  the  testimony 
taken  before  the  said  jury  was  abstracted 
by  the  appellant  from  the  testimony  filed 
as  nn  afiidavit  in  the  case  by  order  of  the 
court.  After  the  counsel  had  argued  the 
case  upon  the  propositions  of  the  law  raised 
by  the  exceptions,  counsel  for  the  appellant, 
in  support  ot  its  motions  and  exceptions,  of- 
fered to  read  to  the  court  the  said  testi- 
monv,  but  the  court  declined  to  hear  the 
same  or  consider  it  at  the  time  in  full,  coun- 
sel saying  that  it  would  be  his  purpose  to 
consider  the  same  if  the  court  found>  after 
consideration,  the  propositions  of  the  law 
were  against  the  appellant.  But  counsel 
had  no  further  opportunity  to  argue  said 
case  on  the  evidence,  and  without  reading 
the  evidence,  or  hearing  it  fully  read,  the 
court  passed  an  order  overruling  all  the  ex- 
ceptions, and  confirming  said  verdict,  and 
refused  to  consider  said  testimony  any 
further,  and  the  appellant  excepted. 

"And  thereupon   the  appellant  presented 
to  the  court,  the  justice  who  presided  at  the 
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hearing  of  this  case,  and  made  the  rulings 
herein  referred  to,  this,  its  bill  of  excep- 
tions, containing  the  proceedings  before  the 
court  and  before  the  jury  or  commission, 
with  the  substance  of  the  evidence  taken 
before  the  said  jury,  and  the  affidavits  filed 
in  the  case  subsequent  thereto,  as  herein  re- 
ferred to,  with  the  exceptions  as  therein 
noted,  which  were  duly  taken  by  the  appel- 
lant  separately,  in  the  order  in  which  they 
appear,  and  allowed  by  the  court  at  the 
time." 

The  certificate  was  in  these  words: 
"And  the  said  appiOlant,  by  its  eounsel, 
prays  the  court  to  sign  and  seal  this,  its 
bill  of  exceptions,  and  make  the  same  a 
part  of  the  record  in  this  case,  which  is  now 
accordingly  done,  and  the  said  bill  of  exc<'|i- 
tions  is  liere  ^now  niuiicd  and  xmUmI  in  [500 
due  form  and  nuide  a  part  of'  the  record  in 
this  case  this  14tli  day  of  August,  11)07, 
nunc  pro  tunc." 

Why  the  court  should  be  required  to  read, 
or  hear  read,  "in  full,"  a  paper  which  was 
confessedly  but  the  substance  of  the  testi- 
mony taken  before  the  jury,  as  "abstracted 
by  appellants  from  the  testimony  filed  as 
an  allidavit  in  the  case,"  we  are  at  a  lo>s 
to  know.  The  power  of  the  court  to  review 
the  award  by  such  a  jury  mu>t,  in  the  very 
nature  of  the  matter,  be  limited  to  phiin 
errors  of  law,  misconduct,  or  j^iave  error 
of  fact  indij'uting  plain  i)artiality  or  cor- 
ru])ti(»n.  The  jury  saw  and  heard  the 
witnesses;  the  court  did  not.  Tiie  jnrv  went 
upon  and  viewed  the  premises:  the  court 
did  not.  The  duty  to  review  did  not  invoUe 
mere  error  in  judgment  as  to  the  extent  ot 
enhancement  in  value,  for  the  judgment  of 
the  jury  manifestly  rested  U|Km  much  which 
could  not  be  brought  before  tlie  court.  Tiie 
jury  was  exi>ectc<l  to  exercise  its  own  judg- 
ment, derived  from  personal  knowledge  from 
a  view  of  the  premises,  as  well  as  from  the 
opinion  evidence  which  might  be  brought  be- 
fore them.  Shoemaker  v.  United  States.  147 
I'.  S.  2S2,  37  L.  e.I.  170.  13  Sup.  Ct.  Kep. 
301.  No  hiH'cilic  wrong,  injustice,  or  error 
is  pointeil  out.  Even  if  we  had  all  of  the 
evidence  before  us.  it  would  not  be  within 
our  province  to  weigh  it.  IJut  we  have  not, 
nor  is  there,  any  agree<l  statement  of  facts. 
It  is  impossible  for  us  to  j-ay,  lli-refore, 
whether  the  trial  court  erred  in  lioMing  the 
award  not  unreasonable,  or  so  ujiji'.st  as  to 
require  a  new  trial  before  anollier  jury. 
Other  matters  complained  of  in  argument 
need  not  be  specifically   referred  to. 

We  find  no  error,  and  the  judgment  U 
affirmed. 
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1900.               Wallach  v.  Rudolpb. — Bbown-Foshan  Co.  ▼.  Kentucky.  601-563 

561]  •ROSA  WALLACH  et  al:,  Plffs.   in  erty  for  the  extension  of  Eleventh  street, 

Err.,  and   an    assessment   for    benefits   was   con* 

V.  finned     as     to     the     property     owned     by 

CUNO  H.  RUDOLPH  et  al.,t  Commissioners  them.     They  were  allowed  to  prosecute  a 

of  the  District  of   Columbia.  separate    writ    of    error    to    the    court    of 

«^«        .,      ^i./.,    .-/.«  ^  appeals     for     the     District    of     Columbia 

(See  S.  C.  Reporter's  ed.  661,  662.)  ^^^^    ^   ^^^^   ^^   ^^^   ^^^^^   ^^   ^^^^^ 

Appeal -amount  In  dispute  -  contln-  them,    where   the    judgment    was    affirmed 

Vent  liability.  ^^^    "^'^    *"*^    affirmation    this    writ    of 

The    contingent    liability    of    owners    of  error   has  been   sued   out.     The   aggregate 

property  assespcd  for  benefits  accruing  from  of   the   amounts  which  aflfect  these   plain- 

a   street   extension,   incurred  by   reason    of  tiffs  in  error,  and  in  respect  of  which  they 

their    disposal    of    other    property   pending  have  assigned  error,  is  only  $2,460. 

the  condemnation  proceedings,  under  an  un-  Jurisdictional  limit  upon  writs  of  error 

dertalving  to  remove  the  lien  of  any  assess-  ^^^            ,g  ^^  ^^  j^^^  ^j^^  ^^^^  ^^  appeals 

iiiont    for    benefits    which    might    be    made      -  xu     x^*  *  •  x     *  n  i      t.*     •     •- A/m 

ii       •      j^««  ««*  ««♦«-  ;«♦«  4K«  «»,^i,n4>  ;«  of  the  District  of  Columbia  is  $0,000,  ex- 
tiieiein,  does  not  enter  into  the  amount  in..         -.^        ^        ,         .        .T.* 

dispute  on  a  writ  of  error  from  the  Federal  c^^sive  of  interest  and  costs,     bee  act  of 

Supreme  Court  to  review  a  judgment  of  the  JF«b.  9,  1893  (27  Stat,  at  L.  430,  chap.  74). 

court  of  appeals  of  the  District  of  Colum-  To  sustain  the  jurisdiction,  an  affidavit 

bia,   confirming    the   assessment   as   to   the  has   been  tiled   to  show   that   plaintitfs   in 

property  owned  by  them.  error  are  contingently  liable  for  an  amount 

'^438"Vu*^^DiKMT'sSp®  Ct^ToosT^  ^"^^'  ^^''^  '»  «^'CC88  of  $:).000,  if  this  judgment  is  sua- 

tained,  by  reason  of  like  assessments  in  the 

[No.  148.]  same  proceeding  ui)on  certain  other  lots  or 

parts  of  lots,  under  other  subdivision  num- 

Argued  April   12,  13,   1910.     Decided  May  *^"*  ^"<*  standing  in  the  name  of  different 

16    1910.  owners,  being  lots  disposed  of  pending  the 

proceeding,    under    an    undertaking   to   re- 

T  N  ERROR  to  the  Court  of  Appeals  of  the  «»»«  "'•.»''"  of  any  assessment  for  benefits 

1    District  of  Columbia  to  review  a  judg-  Y^'"^  "»S''*  "f  ""';'*  ^"T\    "  .''°*'  ■*** 

ment  which  airnmcd  a  judgment  of  the  Su-  '"""^  "*  ™"""  °[  'Tu  "'"V'""'^  '"'^»»- 

preme  Court  of  tlie  District,  confirming  an  "'""*'   "SfinH   such    other    lots     to   other 

assessment  for  iK-neflts  resulting  from  the  l^'^",^'  "'"  be  determined  by  this  review. 

..xtcnsion  of  Eleventh  street,  in   that  Dis-  ""V  ''?""*"  .*'"»  "'"^ ^'^^  "J""*d>ction  is 

trict.     Disnnssed  for  lack  of  jurisdictional  *°  ^  f  *''™'""'^.  ^^  *'"'  "T!l"^   ''"■*"*'^ 

amotint  in  dispute.  involved  in  the  decree  appealed  from,  and 

Sec  same  case  Ik>1ow.  31  App.  D.  C.  130.  !"**  ^^  «ny  contingent  demand  which  may 

The  facts  are  stated  in  the  opinion.  ^  recovered    or  any  contingent  loss  which 

"^  may  be  sustained,  by    either    one    of    the 

Mr.  Samuel  Mnddox  argued  the  cause,  parties,  through  the  probative  eflfect  of  the 

and,  with  Afr.  II.   Prescott  Gatley,  filed  a  decree,  however  direct  its  bearing  upon  such 

brief  for  plaintifl's  in  error.  contingency/'    Hollander  v.  Fechheimer,  102 

Mr.   James  Francis   Smith  argued  the  ^'  ^'  ^^^*  ^^^'  ^^  ^  ^^'  *^»  ^^»  ^^  Sup. 

cause,  and,  with   Mr.   Kdward  H.  Thomas,  ^^-  ^^^P*  '^^^*  '^^^' 

filed  a  brief  for  defendants  in  error.  ^**®  motion  to  dismiss  for  want  of  juris- 
diction must  be  granted,   and  the  writ  is 

Mr.  Justice  Lurton  delivered  the  opinion  ^^ 
of  the  court: 

This  case  was  arprii^d  with  the  case  of  Co-  — — 
lunihia  Hei<,'hts  Kealtv  Co.  v.  Rudolph   [217 

U.  S.  547,  ante,  877,  30  Sup.  Ct  Rep.  681],  •BROWN-FORM AN  COMPANY,  Plff.  [66S 

and  the  questions  presented  are  substantial-  '"  Krr., 

Intel'e*  ted  Ts  oJm^s^!rf'ciSn"lots"or  ^rts  COMMONWEALTH  OF  KENTUCKY. 

563]  of  lots  involved  in  the  general  'pro-  (gee  S.  C.  Keporter's  ed.  563-576.) 

reeilmg    for     the    condemnation     of     prop- 

XC...U  *i   X   1               7'       T~e     1     I    ~A     ^  Statutes  — who  may  assail  validity. 

,0^10^0               "'   parties  defendant   April  j.  Qne  not  affected  by  the  provisions  of  a 

12,  1910,  on  suggestion  of  the  retirement  of  statute  cannot  urge  its  unconstitutionality. 

Henry  B.  F.  Macfarland  et  al.  ^Por    other    cases,    see    Statutes.    53-60,    in 

Note.— On  appellate  jurisdiction  of  Fed-   — 

eral  Supreme  Court  over  the  District  of  Co-  Note. — As  to  state  decisions  and  laws  as 

lumbia  courts — st'e   note  to   United   Slates  rules    of    decision    in    Federal    courts — see 

ex  rel.  Tavlor  v.  Taft,  51  L.  ed.  U.  S.  269.  notes  to  WiUou  v.  Perrin,  11  C.  C.  A.  71; 
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Federal  courts  —  following  decisions  of 
state  courts. 

2.  The  construction  by  the  highest  state 

court   of   the   tax   imposed   by   Ky.    act   of 

March  28,   1906,  upon  persons  engage<l   in 

compounding,    rectifying,    adulterating,    or 

blending  distilled  spirits,  as  being  a  licenso 

or  occupation  tax,  and  not  a  property  tax, 

will  be  followed  by  the   Federal   Supreme 

Court. 

[For   other  cases,    see   Courts,    1755-1774,   in 
Dlgrest  Sup.  Ct.   1908.1 

Constitutional     law  — equal     protection 
of  the   laws  — occupation  tax. 

3.  The  license  or  occupation  tax  imposed 
upon  the  business  of  compounding,  rectify- 
ing, adulterating,  or  blending  distilled  spir- 
its by  Ky.  act  of  March  28,  1906,  is  not 
invalid  as  denying  the  equal  protection  of 
the  laws  because  no  such  tax  is  exacted 
from  either  resident  or  nonresident  distil- 
lers who  neither  rectify,  compound,  adulter- 
ate, nor  blend  their  products,  nor  from  rec- 
tifiers and  blenders  of  other  states  and  coun- 
tries who  vend  in  the  state  untaxed  rectified 
or  blended  spirits,  in  direct  com|)etition 
with  the  spirits  of  local  rectifiers  or  blend- 
ers. 

[For  other  cnsos,  see  Constitutional  Law,  360- 
368,  in  Digest  Sup.  Ct.  lt)08.J 

[No.  6.] 

Argued  April  11,   12,   1010.     Decided  May 

16,  1910. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Franklin  (Mrcuit  Court  in  that  state,  en- 
forcing a  tax  on  the  business  of  compound- 
ing, rectifying,  adulterating,  or  blendin;^ 
distilled  spirits.     Affirmed. 

See  same  case  below,  125  Ky.  402,  101  S. 
W.  321. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lievl  Cooke  argued  the  cause,  and, 
with  Messrs.  W.  M.  Hough,  A.  B.  Hayes, 
and  Hough,  Hough,  &  Walker  filed  a  brief 
for  plaintiff  in  error: 

Upon  a  writ  of  error  to  review  the  judg- 
ment of  the  higliest  court  of  a  state,  upon 
the  ground  that  such  judgment  is  against 
a  right  claimed  under  the  Constitution  of 
tlie  Ignited  States,  this  court  is  not  bound  by 
the  state  court's  construction  of  a  statute  of 
the  state. 

Scott  V.  McNcal.  154  U.  S.  34,  38  L.  ed. 
896,  14  Sup.  Ct.  Rep.  1108;  Huntington  v. 
Attrill,  146  U.  S.  657,  683.  ,36  L.  ed.  1123, 
1133,  13  Sup.  Ct.  Rep.  224;  Mobile  &  0.  R. 
Co.  V.  Tennessee,  153  U.  S.  486,  38  L.  ed. 


793,  14  Sup.  Ct.  Rep.  968;  Connolly  ▼. 
Union  Sewer  Pipe  Co.  184  U.  S.  640,  558, 
46  L.  ed.  679,  689,  22  Sup.  Ct.  Rep.  431. 

A  state  may  not,  by  an  arbitrary  exercise 
of  its  taxing  function,  single  out  for  op- 
pression a  particular  ptMSiJU  or  chiss  of 
persons  within  its  domain,  in  violation  of 
the  Constitution. 

Santa  Clara  County  v.  Southern  l\  R.  Co. 
9  Sawy.  165,  18  Fed.  385. 

Plaintiff  in  error  does  not  contend  that 
the  provisions  of  the  14th  Amendment  were 
intended  to  prevent  a  state  from  adjusting 
its  system  of  taxation  in  all  pro]>er  and 
reasonable  ways;  nor  that  the  Amendment 
was  intended  to  compel  a  state  to  adopt  an 
iron  rule  of  equal  taxation. 

Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
165  U.  S.  194,  41  L.  ed.  683,  17  Sup.  Ct. 
Rep.  305. 

The  tax  is  a  property  tax. 

Thierman  v.  Com.  1*23  Ky.  740,  97  S.  W. 
366;  Welton  v.  Missouri,  91  U.  S.  275,  23 
L.  ed.  347;  Brown  v.  Maryland,  12  Wheit 
425,  6  L.  ed.  680;  Brennan  v.  Titusvillc,  153 
U.  S.  289,  38  L.  ed.  719,  4  Inters.  Com.  Rep. 
658,  14  Sup.  Ct.  Rep.  829;  Cook  v.  Pennsyl- 
vania, 97  U.  S.  566,  24  L.  ed.  1015;  Tionian 
V.  Rinker,  102  U.  S.  123,  26  L.  ed.  103;  State 
V.  Bengsch,  170  Mo.  81,  70  S.  W.  710;  Brook- 
field  V.  Tooey,  141  Mo.  619,  43  S.  \V.  3S7; 
Adams  Exp.  Co.  v.  Kentucky,  JVA]  I'.  S.  171, 
41  L.  ed.  960,  17  Sup.  Ct.  Rep.  527. 

Tlie  autliorities  condemn  tlie  act  as  uncon- 
stitutional. 

Hinson  v.  T^tt,  8  Wall.  148,  19  L.  ed.  387; 
State  V.  Bengsch,  supra;  State  v.  Hoyt.  71 
Vt.  59,  42  Atl.  973;  State  v.  Montgomery, 
94  Me.  192,  80  Am.  St.  Kep.  386,  47  Atl. 
165;  I.  M.  Darnell  &  Son  Co.  v.  Memphis, 
208  U.  S.  113,  52  L.  ed.  413,  28  Sup.  Ct.  Rep. 
247. 

Mr.  Janicfl  S.  Morris  argued  the  cause, 
and,  witli  Messrs.  James  Breathitt  and 
Charles  II.  Morris,  filed  a  brief  for  defend* 
ant  in  error: 

This  court  is  l)ound  by  the  interpretation 
given  the  act  by  tlie  highest  state  court. 

Tullis  V.  I^ke  Erie  &  \V.  R.  Co.  176  U. 
S.  348,  44  L.  ed.  192.  20  Sup.  Ct.  Rep.  136; 
Missouri,  K.  &  T.  R.  Co.  v.  McCann,  174 
I'.  R.  580,  43  L.  ed.  1003,  19  Sup.  Ct.  Rep. 
755;  Waters-Pierce  Oil  Co.  v.  Texas,  177  U. 
S.  28,  44  L.  ed.  657.  20  Sup.  Ct.  Hep.  518. 

Plaintiff  cannot  raise  the  question  of  in- 
terstate commerce. 

People  V.  Rensselaer  &  S.  R.  Co.  16  Wend. 


Hill  V.  Hito,  29  C.  C.  A.  549;  Crifiin  v.  Over- 
man Wheel  Co.  9  C.  C.  A.  548;  Elniendorf 
V.  Taylor,  6  L.  ed.  U.  S.  200:  Jackson  ex 
dem.  St.  John  v.  Chew,  6  L.  ed.  IT.  S.  583; 
l*nite<l  States  ex  rol.  Butz  v.  Muscatine,  19 
L.  ed.  U.  S.  490;  Clark  v.  Graham,  5  L.  ed. 
884 


U.  S.  334;  Forepaugli  v.  Delaware,  L.  & 
W.  R.  Co.  5  L.R.A.  508:  and  Mitchell  v. 
Burlington,  18  L.  ed.  U.  S.  351. 

As  to  the  validity  of  class  legislation- 
see  notes  to  State  V.  Goodwill.  6  L.R.A. 
621,  and  State  v.  Loomis,  21  L.R.A.  789. 
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113,  30  Am.  Dec.  33;  Clark  v.  Kansas  City,  v.  Van  Dusen,  69  L.R.A.  705,  24  C.  C.  A.  280, 
170  U.  S.  114,  44  L.  ed.  392,  20  Sup.  Ct.  Rep.  47  U.  S.  App.  339,  78  Fed.  693. 
284;   Cooli-y,   Const.  Lim.  6th  ed.   100;  Al- 
bany County  V.  ^Stanley,  105  U.  S.  305,  26  Mr.  Justice   Liirton   delivered  tiie  opin- 
L.  ed.  1044;  Stiekrod  v.  Com.  80  Ky.  285,  ion  of  the  court: 

5  S.  W.  580;  Jones  v.  Black,  48  Ala.  540;  ITie  commonwealth  of  Kentucky  institut- 
State  V.  McXulty,  7  N.  D.  109,  73  N.  \V.  ed  this  procee«ling  to  collect  an  occupation 
87;  Switzerland  (  ounty  v.  Reeves,  148  Ind.  tax  imposed  by  an  act  of  the  general  as- 
407,  46  K.  E.  995;  Schmidt  v.  Indianapolis,  sembly  of  that  state  of  March  28,  1906, 
168  Ind.  631,  14  I..U.A.(N.S.)  787,  120  Am.  •whereby  every  corporation  or  person  [500 
St.  Rep.  385,  80  X.  E.  632.  engaged  in  the  state  **in  the  business  or  oc- 

Where  the  state  court  gives  to  an  act  or  cupation  of  compounding,  rectifying,  adulter- 
eection  an  interpretation  or  meaning  as  to  a^ing,  or  blending  distilled  spirits''  is  re- 
its  operation  and  effect,  and  by  enforcing  q"ircd  to  pay  "a  license  tax  of  1%  cent  up- 
the  law  as  thus  construed,  and  as  the  high-  o"  every  wine  gallon  of  such  compounded, 
est  state  court  is  thus  bound  to  construe  it,  rectified,  blended,  or  adulterated  distilled 
no  injury  can  result  to  the  person  com-  spirits."  The  defenses  presented  were,  first, 
plaining,  this  court  will  adopt  that  construe-  ^^^^  ^^'^  plaintiff  in  error  had  paid  the  tax 
tion,  and  hold  that  there  is  no  violation  of  ^"«  ^''^  *'>«  rectification  of  "single-stamp 
the  Federal  Constitution.  spirits,"   and   that  the  act  does   not  cover 

Missouri,  K.  &  T.  R.  Co.  v.  McCann,  174  "^ou»^le-stamp  spirits,"  used  as  a  basis  for 

C.  S.  680-586,  43  L.  ed.  1093-1096,  19  Sup.  '^»   operations;    second,    that    the   act   was 

Ct.  Rep.  755;  Welton  v.  Missouri,  91  U.  S.  rep^ignant  to  the  Constitution  of  the  state; 

278,  23  L.  ed.  348;  Soon  Hing  v.  Crowlev,  l*"*^'  V""";!'  **'\*  ^^"^  act  is  repugnant  to  the 

113  U.  S.  709,  28  L.  ed.  1147,  6  Sup.  Ct.  Constitution  of  the  In.ted  States,  in  that 

Rep.    730;     Beirs  Gap  R.    Co.  v.  Pennsvl-  '^  '/  ^   regulation   of  mtorstate  commerce, 

vania,  134  r.  S.  232,  33  L.  ed.  892,  10  Sup.  ^"^    operates    as    a    denial    of    the    equal 

Ct.  Rep.  533;   Barbier  v.  Connolly,  113  U.  P^^'^r^^tion  of  the    aw.     The  questions  con- 

5.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Kep.  357;  7"'"?,  the  validity  o     the   act   under  tfco 

v:«i.  \v«  ,.    Ti«w.i.:..o    lie   f    g    'i^a    ii\  T  ^^^^te   Constitution,  and  as  to   the   liability 

lick   >Vo  v.  Hopkins,   J 18   I;,  o.  3*)o,  6\)  L,.  .    ..        i   .   ^.^   .                       ,       ^.          ,     "^ 

«i    oon    n  t; .      /'^    T>        inn*  Of  the  i)Iaintiff  lu  error  under  the  act  as 

e<l.  220,  6  Sup.  Ct.  Rep.  1064.  .*         ,       -         ,,^,     ,.,x 

r,M         4.    ,            *     •  I  *     ♦u     «    „„i ^  construed  and  enforced  by  the  highest  court 

llie  act  does  not  violate  the  "equal  pro-  *  t-     i     ,                 .      i   .,                   .,      * 

tection  of  the  law"  clause  ""^  Kentucky,  may  be  laid  on  one  side,  for 

„.  ,^            ,,.          •     T>  ii«    r^       T»    i-  *"®  only  contentions  which  concern  us  un- 

Welton  v.  Missouri;  Bells  Gap  R.  Co.  v.  .  ,   .,  .''        ••      ,               x     xv       i.  x           _a 

^          ,       .            ,  Ti    u-         i-         11           .  der  this  writ   of  error  to  the  state  court 

Pennsy  vania;  and  BarbicM^^v  Connolly,--8U-  ^^^  ^,^^^^  ^^^.^^   ^^.^^  ^^^,^^  ^,^^  ^^^^^.^^^ 

pra;  \Val8ton  v-  ^evin,  128  U.  S   5.8,  32  L.  ^.^^  ^^  ^,^^  ^,^.^^^,  ^^^^^^ 

^'  ^   :  ^  !."^    V  ^tPV^'-'.r^''""'^  ""'  r^T  The  two  sections  of  the  act  which  need  be 

""""^yX.    '^y.rr.       /  of  o?q''    T*  ^^""^^^ed  are  the  first  and  seventh,  which 

ard)  183  LS.  .9,  46  L.  ed.  92,  22  Sup.  Ct.  ^^^   ^^   ^^,^    .„   ^,,^   „^^                •The  [570 

^""t  f  U^T'r,'-.  ^^"in'^'w  .t     J?'  ""^^'^^  ^*^*i«»"«  provide  for  reports,  and  im- 

82  >ed.  2o,  ;  Re  Once.  ,9  l-ed    62.  ;  State  p^„alties  for  delinquencies  in  reporting 

V.  Garbroski.  Ill   Iowa,  496,  56  L.R.A.  570,  ^^  navin«r 

82  Am.  St.  Rep.  524,  82  N.  W.  959;  Webber  j^*:,  ^j^,  ^^^^^  ^^^^  .^^  ^^^^.^^  ^^  ^,,^  ^^^ 

V.  Virginia,   103   L.  S.  344,  26  L.  ed.  56o;  imposes  a  lia-nse  tax  upon  the  business  of 

Slaughter  House  Cases,  16  Wall.  36,  21  L.  j^i.ippin^  j^to  the  state  of  goods  like  those 

ed.  394;  American  Sugar  Ref.  Co.  v.  Louisi-  ^^^j^  ^y  the  plaintiff  in  error,  when  decep- 

ana,  179  U.  S.  80.  45  L.  ed.   102,  21   Sup.  lively    marked    or    labeled    "as    Kentucky 

Ct.  Rep.  43:  Missouri  P.  R.  Co.  v.  Maekey,  wliiskv."   or  intended   to  be   so  deceptively 

127  U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  branded    or    lal)eled    when    received    in    the 

1161;  Erb  v.  Morasch,  177  U.  S.  584,  44  L.  ntate:  and  that  such  a  burden  is  illegal  as 

ed.  897,  20  Sup.  Ct.  Rep.  819;  Fidelity  Miit.  a   regulation  of  interstate  commerce.     But 

Life  Asso.  v.  ^fettler,  185  I'.  S.  308,  46  L.  as  plaintiff  in  error  concedes  that  it  is  not 

ed.  922,  22  Sup.  Ct,  Rep.  662;  Farmers*  &  engaged   in  bringing  into  the  state  s]>irits 

M.  Ins.  Co.  V.  Dobney,  189  U.  S.  301,  47  L.  deceptively  marked  as  a  Kentucky  product, 

ed.  821,  23  Sup.  Ct.  Rep.  565;  TuUis  v.  Lake  ^'^^  intended  to  be  so  bninded,  and  lias  not 

Erie  &  W.  R.  Co.  175  U.  S.  348,  44  L.  ed.  *>^<*"  proceeded  against  under  that  section, 

192,   20   Sup.   Ct.   Rep.    136;    Missouri,   K.  tSec.  1.  Every    corporation,    association. 

6.  T.  R.  Co.  V.  May,  194  U.  S.  267,  48  L.  ed.  cimipany,  copartners^hip.  or  individual  en- 
971,    24    Sup.    Ct.    Rep.    638;    Minneapolis  ^-age*!  in  this  state  in  tlie  busines-i  or  nci'U- 

6  St.  L.  R.  Co.  V.  Herrick,  127  U.  S.  210,  32  pntion  of  compounding,  leetifying,  adulter- 
L.  ed.  109,  8  Sup.  Ct.  Rep.  1176;  Chicago,  '^ting,  or  bleiuling  distilled  npiiiis,  known 
1-  *  !%•  T>  r>  n  4-  1-T  TT  o  o/^.i  •'•'<»  designated  as  sini:le-staiiip  spirits, 
K.  &  W.  R.  Co.  V.  Pontius,  lo7  U.  S.  20!»,  ^,^^^„  ^^^,  ^^  ^,^^  commonwealth  of  Kentucky 

39  L.  ed.  675,  15  Sup.  Ct.  Rep.  685;  Peirce  a  license  Ux  of  1>4  cent  upon  every  wine 

54  li.  cd.  885 


670-672 


Supreme  Ck>UBT  of  the  United  States. 


Oct.  Teem, 


it  is  clear,  the  section  being  a  separable  pro- 
vision, that  we  need  not  deal  with  either 
of  these  objections,  save  only  as  the  pres- 
ence of  that  section  in  the  act  may  have  a 
bearing  upon  the  question  of  discrimination 
between  the  domestic  and  foreign  product, 
which  is  tlic  real  question  in  the  case. 

The  question  upon  which  the  case  muftt 
turn  conies  to  this:  Has  the  state  denied 
to  the  pluintifT  in  error  the  equal  protection 
of  the  law,  guaranteed  by  the  14th  Amend- 
ment, by  the  imposition  of  the  tax  pro- 
vided under  the  1st  section  of  the  act?  It  is 
urged  that  that  section  falls  under  the  con- 
demnation of  the  provision  of  the  Federal 
Constitution,  because,  to  quote  from  the  brief 
of  counsel,  it  "creates  an  unjust  di.serimina- 
571]tion  against  *Kcntucky  rectifiers  and 
blenders  included  within  the  provisions  ol 
the  act,  in  favor  of  the  three  other  classes 
engage<l  in  the  same  business,  to  wit:  (1) 
Kentucky  distillers  who  vend  unrectified 
and  unblended  spirits;  (2)  distillers  of 
other  states  or  countries  who  vend  in  Ken- 
tucky unrectified  and  imbleiided  spirits; 
and  (3)  rectifiers  and  blenders  of  other 
states  or  countries  who  vend  in  Kentucky 
untaxed  rectified  or  blended  spirits,  in  direct 
com])etition  with  the  spirits  of  Kentucky 
rectifiers  or  blenders,  subject  to  the  tax.** 

It  lia«  been  urged  tliat  tlio  tax  is  not  im- 
])08ed  as  a  license  upon  the  doing  of  busi- 
ness, but  is  laid  upon  the  goods  produced, 
and  is  therefore  arbitrnrv  and  discriniina- 

« 

tory  as  one  not  imposed  U))on  all  other  like 
kinds  of  liquor,  whetlier  iirodueed  in  or  out 
of  the  state.  This  contention,  if  good, 
would  only  carry  the  case  back  to  tlie  un- 
derlying objection  that  the  classification  i^* 
arbitrary  and  unreasonal>le,  and  therefore 
void,  as  denying  the  equal  proleotion  of  the 
law, — a  question  which  at  last  must  be 
answered,  whether  tlie  tax  be  an  occupa- 
tion or  a  property  tax.  But  the  Kentucky 
court  of  appeals  has  construed  the  act  as  not 
a  property  tax,  but  as  one  imposing  a  li- 
cense or  occupation  tax  upon  tlic  business. 
Speaking  by  Judge  Hol)son,  tlie  Kentucky 
court  of  appeals  said:  "A  license  lax  is  im- 
posed. Tlie  amount  of  the  license  tax  is 
determined  by  the  amount  of  spirits   pro- 


duced. Tlie  tax  is  not  upon  the  spirita.  It 
is  a  license  tax  upon  the  business.  To  hold 
it  a  tax  upon  the  property,  we  must  disre- 
gard the  word  license'  in  both  the  title  and 
the  body  of  the  act.  That  a  license  tax  was 
contemplated  is  also  shown  by  S  3,  which 
requires  that  notice  shall  be  given  to  the 
auditor,  stating  certain  facts,  before  the 
business  shall  be  engaged  in;  by  ft  4,  that 
upon  such  notice  the  auditor  shall  there- 
upon issue  to  each  applicant  a  certificate 
showing  that  he  has  complied  with  the  act, 
and  by  §  5,  that  upon  the  payment  of  the 
license  tax  to  the  *  treasurer,  the  au- [572 
ditor  shall  issue  to  such  persons  authority  to 
continue  in  the  business,  if  such  authoritv  is 
desired.  Under  the  statute,  a  man  mav  not 
legally  engage  in  the  business  without  giv- 
ing the  notice  and  having  the  certificate 
from  the  auditor.  The  payment  of  the  tax 
at  the  times  required  by  the  statute  is  the 
condition  upon  which  authority  to  continue 
in  the  business  is  made  to  depend.  This  is 
manifestly  a  tax  on  the  business,  and  not 
upon  the  property.  Tlie  amount  of  the  tax 
is  simply  regulated  by  the  amount  of  the 
product,  but  it  is  a  license  tax  upon  the 
business.  To  hold  otherwise  would  l)e  t« 
say  that  the  legislature  cannot  impose  a 
graduated  license  tax  based  upon  the 
amount  of  product  manufactured.**  [125 
Ky.  414,  101  S.  W.  323.]  Such  a  construc- 
ti<m  and  interpretation  of  the  statute  here 
involved,  by  the  highest  court  of  the  state, 
should  be  accepted  as  definitely  determining 
that  the  tax  complained  of  is  not  a  proper- 
ty tax,  but  a  license  tax  imposed  uiwn  the 
doing  of  a  particular  business  plainly  sub- 

'.  ject  to   the  regulating  power  of  the   state. 

We    come,    then,   to    the    question    as    to 

wliether   this   act   makes   an   arbitrarv   and 

;  illegal  discriminnti«m  in  favor  of  other 
pcrscms  or  corporatiuns  engaged  in  the 
same  business.  The  question  is  at  last  one 
of  classification  of  subjects,  trades,  or  pur- 
suits, fi>r  the  ])urpnse  of  taxation,  and  con- 
cerns the  power  of  the  states  to  exercise 
disen*tion  in  the  inetliods,  subjects,  and 
rates  of  taxation.  Fundamental  to  the 
very  existence  of  the  governmental  power  of 
the  states  as  is  this  function  of  taxation, 


gallon  of  such  compounded,  rectified,  blend- 
e<l,  or  adulterated  distilled  s])irits. 

Sec.  7.  Any  corporation,  association,  com- 
pany, copartnership,  or  individual  who 
shail  ship  any  comiKiunded.  rectified,  blend- 
ed, or  adulterated  distilled  spirits,  known 
and  designated  as  single-stamp  spirits,  into 
this  state,  for  the  purpose  of  labeling, 
branding,  marking,  or  stamping  the  same 
as  Kentucky'  whisky,  product  or  spirits,  or 
which,  Iwfore  shipment  into  this  state,  shall 
have  been,  or  may  thereafter  lie.  labeled, 
branded,  marked,  or  stamped  as  Kentucky 
whisky,  product  or  spirits,  shall  be  deemejl 
compounders,  rectifiers,  blenders,  or  adul- 
886 


terators  under  the  provisions  of  this  act, 
and  shall  pay  the  Tkimi-c  tax  imposed  herein 
on  comjK)Un(iers.  recti  Hers.  ldend«M-s.  or  adul- 
terators of  such  s|>iiits  in  this  state,  and 
shall  make  the  report  require<l  herein  to  the 
auditor  of  public  aceouiits.  Any  cori>ora- 
tion,  association,  company.  cop:irtnership,  or 
individual  who  shall  violate  this  section  of 
this  act  shall  be  deemed  guilty  of  a  misde- 
meanor, and  fined  in  any  sum  not  less  than 
$o()0  nor  more  than  $1,000.  Each  shipment 
shall  be  deemed  a  se|>nrate  olTense.  Tlie 
Franklin  circuit  court  shall  have  jurisdic- 
tion  of  all  offcnsue  committed   under   this 

act. 
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it  is  nevertheless  subject  to  the  beneficent 
restriction  that  it  shall  not  be  so  exercised 
as  to  deny  to  any  the  equal  protection  of 
the  law.  But  this  restriction  does  not  com- 
pel the  adoption  of  "an  iron  rule  of  equal 
taxation,"  nor  prevent  variety  in  methods 
of  taxation,  or  discretion  in  the  selection  of 
subjects,  or  classification  for  purposes  of 
taxation  of  either  properties,  businesses, 
trades,  callings,  or  occupations.  This  much 
has  been  over  and  over  uiinounced  by  this 
673]  court.  •BelPs  Gap  R.  Co.  v.  Pennsyl- 
vania, 134  U.  S.  232,  33  L.  ed.  892,  10  Sup. 
Ct.  Rep.  533;  W.  W.  Cargill  Co.  v.  Minneso- 
ta, 180  U.  S.  452,  45  L.  ed.  619,  21  Sup.  Ct. 
Rep.  423;  American  Sugar  Ref.  Co.  v.  Lou- 
isiana, 179  U.  S.  89,  45  L.  ed.  102,  21  Sup. 
Ct.  Rop  43;  Cook  v.  Marshall  County,  19G 
U.  S.  2G8,  49  L.  ed.  473,  25  Sup.  Ct.  Rep. 
233;  Williams  v.  Arkansas,  217  U.  S.  79, 
ante,  073,  30  Sup.  Ct.  Rep.  493;  Southwest- 
ern Oil  Co.  V.  Texas,  217  U.  S.  114,  ante, 
088,  30  Sup.  Ct.  Rep.  490. 

The  answer  of  the  plaintiff  in  error  con- 
cedes that  it  is  "doing  business  in  this 
state,  and  engaged  in  the  business  or  occu- 
pation of  compounding,  rectifying,  adulter- 
ating, or  blending  distilled  spirits,  known 
and  dosignated  as  single-stamp  spirits." 
Plaintiff  in  error  now  says  that  it  has  been 
arbitrarilv  singled  nut  and  its  business  or 
occupation  taxed,  thereby  discriminating  in 
favor  of  "three  other  classes  engaged  in  the 
same  business."  The  first  class  which  is 
named  as  favored  are  distillers  who  neither 
rectify,  com])ound,  adulterate,  nor  blend 
their  products.  Manifestly  there  is  nothing 
capricious  in  putting  the  occupation  carried 
on  by  the  plaintifT  in  error  in  a  class  dis- 
tinct from  that  of  the  whisky  distillers 
wh«»se  straight  product  is  the  basis  for  the 
manipulated  product  of  those  engaged  in 
the  taxed  busines:^.  A  very  wide  discretion 
must  bo  conceded  to  the  legislative  jiowor 
of  the  state  in  the  classification  of  trades, 
calling-*,  businesses,  or  ocrupations  which 
may  be  subjected  to  special  forms  of  regu- 
lation or  taxation  through  an  excise  or 
li<'ciiso  tax.  If  the  selection  or  classifica- 
tion is  neither  capricious  nor  arbitrar}*, 
and  rests  upon  some  reasonable  considera- 
tion of  difference  or  policy,  there  is  no  de- 
nial of  the  equal  protection  of  the  law.  The 
reasons  for  discriminating  betwtM?n  dis- 
tillers and  rectifiers  is  not  obscure,  and  a 
classification  which  includes  one  and  omits 
the  other  is  by  no  means  arbitrary  or  un- 
reasonable. In  American  Sugar  Ref.  Co.  v. 
I^oulsiana,  cited  above,  a  license  tax  im- 
po«^ed  upon  the  business  of  refining  sugar 
and  molasses  was  sustained,  although  plant- 
era  grinding  and  refining  their  own  sugar 
were  excluded.  In  W.  \V.  Cargill  Co.  v. 
Minnesota,  180  U.  S.  452,  469,  45  L.  ed.  619, 
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627,  21  Sup.  Ct.  Rep.  423, 429,  a  state  statute 
requiring  elevator  companies  'operat-  [574 
ing  elevators  situated  upcm  railway  rights  of 
way  to  take  out  a  license,  without  requiring 
those  not  so  situated  to  do  so,  was  held  not 
to  be  an  illegal  discrimination.  This  court 
there  said,  in  reference  to  the  insistence 
that  the  discrimination  was  a  denial  of  the 
equal  protection  of  the  law,  that  "no  such 
judgment  could  be  properly  rendered  unless 
the  classification  was  merely  arbitrary,  or 
was  devoid  of  those  elements  that  are  inher* 
ent  in  the  distinction  implied  in  classifica- 
tion. We  cannot  perceive  that  the  require- 
ment of  a  license  is  not  Vased  upon  some 
reasonable  ground, — some  difTorence  that 
bears  a  proper  relation  to  the  classification 
made  by  the  statute."  In  Williams  v.  Ar- 
kansas, cited  above,  a  classification  in  a 
state  statute  which  prohibited  drumming 
on  trains  for  business  for  any  hotel,  lodging 
house,  bath  house,  physicians,  etc.,  was  sus- 
tained as  not  a  capricious  classification,  al- 
though it  did  not  apply  to  drumming  ff>r 
other  business  not  mentioned,  but  distin- 
guishable by  reasrm  of  local  ccmditions.  In 
Southwestern  Oil  Co.  v.  Texas,  supra,  it 
was  held  that  an  occupation  tax  on  all 
wholesale  dealers  in  certain  articles  did  not 
deny  to  the  class  taxed  the  equal  protection 
of  the  law  because  a  similar  occupation  tax 
was  not  ini])osed  on  wholesale  dealers  in 
other  articles. 

It  is  next  said  that  "distillers  of  other 
states  and  countries  who  vend  in  Kentucky 
unrectificd  and  unblended  S])irits''  are  un- 
touched bv  the  law.  This  is  answered  bv 
what  we  have  said  as  to  such  distillers  man- 
ufacturing within  the  state,  as  well  as  by 
the  obviousness  of  the  fact  that  the  state  of 
Kentucky  had  no  more  right  to  impose  an 
r»ccupation  tax  upon  a  business  conilucted 
outside  of  the  state  than  it  had  to  lay  a 
pro])erty  tax  upon  property  outside  of  the 
state. 

Finally,  it  is  said  that  "rectifiers  and 
blcndeis  of  other  states  or  countries  wiio 
vend  in  Kentucky  untaxed  rectified  or  blend- 
ed spirits,  in  direct  competition  with  the 
•spirits  of  Kentucky  rectifiers  or  [375 
blenders,  arc  not  8ul)j('ct  to  the  tax.'* 

The  contcnticm  con.es  to  this;  A  <<t!?te 
may  not  impose  a  tax  upon  the  privilege 
of  carrying  on  a  particular  business  or  oc- 
cupation in  the  state,  unless  it  can  impose 
a  similar  tax  upon  the  same  business  or  oc- 
cupation carried  on  outside  of  the  state,  if 
the  latter  may,  through  interstate  c;immer^e, 
com])ete  by  shijuiicnts  into  the  slate  with 
the  product  of  the  ta\e«!  resilient.  A  sys- 
tem of  taxation  discriminating:  in  favor  of 
re>idents  and  domestic  ])r(ulu(:i-.  and  against 
nonresidents  and  foreign  products,  miirht  re- 
sult iu  commercial  non intercourse  between 
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the  states,  and  as  a  regulation  of  interstate 
commerce  would  clearly  be  invalid.  The  ob- 
jection, however,  would  not  apply  to  a  uni- 
form tax  upon  goods  which  docs  not  dis- 
criminate in  favor  of  residents  or  products 
of  the  state.  Woodruff  v.  Parham,  8  Wall. 
123,  19  L.  ed.  382;  Hinson  v.  Lott,  8  Wall. 
148,  19  L.  ed.  387;  Emert  v.  Missouri,  156 
U.  S.  296,  39  L.  ed.  430,  5  Inters.  Com.  Rep. 
68,  15  Sup.  Ct.  Rep.  367. 

There  is  no  pretense  here  that  there  has 
been  any  discrimination  in  favor  of  either 
the  residents  or  the  products  of  Kentucky, 
but  the  reverse,  in  that  the  resident  rectifier 
is  discriminated  against  because  tlie  product 
of  the  untaxed  nonresident  rectifier  meets 
those  of  the  taxed  rectifier  in  competition 
for  the  trade  of  Kentucky.  But  counsel  say 
that  discrimination  against  residents  or  prod- 
ucts of  the  state  is  as  much  a  denial  of  the 
equal  protection  of  the  law  as  any  other 
method  of  unequal  taxation,  and  cite  State 
V.  Hoyt,  71  Vt.  69,  64,  42  Atl.  973.  That 
was  a  case  involving  the  validity  of  a  license 
tax  by  the  state  of  Vermont  upon  peddlers  of 
goods,  "the  manufacture  of  this  state"  The 
Vermont  court  held  that  when  a  business 
consists  in  soiling  goods,  the  exaction  of  a 
license  for  its  pursuit  was  in  effect  a  tax 
upon  the  goods  themselves;  and  that  as  this 
tax  discriminated  arbitrarily  against  the 
products  of  the  state,  it  was  void,  as  deny- 
ing the  equal  protection  of  the  law.  But  the 
576]  ground  of  *the  decision  was  that  the 
discrimination  against  the  goods  of  the 
state,  and  in  favor  of  the  products  of  other 
states,  both  classes  of  goods  being  within 
and  subject  to  the  taxing  power  of  the 
state,  was  an  illegal  discrimination,  as  arbi- 
trary and  capricious.     The  court  said: 

'*The  question,  therefore,  is  one  of  classi- 
fication. If,  in  the  case  suppoAcd,  the  resi- 
dent and  the  nonresident  manufacturer  or 
their  goods  can  be  difTerently  elaased,  the 
statute  can  be  sustained:  otherwise  not.  The 
rule  on  this  subject  is,  that  the  mere  fact 
of  classification  is  not  enough  to  exempt  a 
statute  from  the  operation  of  the  (M]uality 
dauflc  of  snid  Aniendment,  but  that  in  all 
cases  it  must  ai>p<*ar,  not  only  that  a  classi- 
fication has  l)een  made,  but  that  it  is  one 
based  on  some  reasonable  ground, — some  dif- 
ference that  bears  a  just  and  proper  rehition 
to  the  attempted  classification^and  is  not  a 
mere  arbitrary  selection.  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Kllis,  ]V>  r.  S.  150,  41  L.  ed.  600,  17 
Sup.  Ct.  Rep.  255." 

The  case  lias  no  bearing  upon  the  present 
case.  In  tluit  case,  the  license  might  have 
been  exacted  from  one  i>eddling  in  X'ermont, 
whether  he  peddled  domestic  or  foreign 
gooils.  Here  tlie  exaction  is  not  u|Mm  the 
product  at  all.  but  up<m  the  business  of 
producing  the  product  in  the  state.  The 
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same  business  carried  on  beyond  the  8tate> 
could  not  have  been  subjected  to  a  like  tax. 
There  has  therefore  been  no  arbitrary   or 
capricious  discrimination  against  the  resi- 
dent rectifier. 

There  is  no  error  in  the  judgment,  and  it 
is  affirmed. 


•STATE  OF  ]\L\RYLAND,  Complain-  [57T 

ant, 

V. 

STATE  OF  WEST  VIRGINIA. 

(See  S.  C.  Reporter's  ed.  577-585.) 

Boundaries  —  between  states  —  high  or 
low  water  mark. 

1.  The  south  bank  of  the  Potomac  river 
at  low  water  mark  on  the  West  Virginia 
shore  is  the  true  southern  boundary  line 
of  the  state  of  Maryland. 

[For   other    cases,    sop    Boundaries,    26-50,    In* 
Digest  Sup.  Ct.  1008.] 

Costs  — in  boundary  dispute. 

2.  The  cost  of  the  surveys  made  by  the 
surveyors  of  the  respective  states  in  a 
boundary  dispute,  pursuant  to  an  order  en- 
tered by  the  consent  of  both  parties,  should 
be  equally  divided  between  those  states. 
[Costs  geiierally,  see  Costs  and  Fees,  In  Digest 

Sup.  Ct.  li)08.J 

[No.  1,  Original.] 

Forms  of  decrees  submitted  April  20,  1910» 
Decree  entered  May  31,  1910. 

ON  SETTLEMENT  of  Decree  in  original 
suit   in    equity   between    the    states   of 
Maryland  and  West  Virginia,  to  settle  the 
boundary  between  those  states.     Decree  en- 
tered   fixing   boundary    and   dividing   costs. 
The  facts  are  stated  in  the  opinion. 

Mr.  Isaac  Liobc  Strans,  for  complain- 
ant: 

The  decree  should  fix  the  southern  boun- 
dary of  Maryland  at  and  along  the  high- 
water  mark  on  the  southern  bank  of  the  Po- 
tomac. 

Morris  v.  United  States,  174  V.  S.  IftO,  43 
L.  ed.  940,  19  Sup.  Ct.  Rep.  049,  2.3  Wash. 
L.  Rep.  745;  Stone  v.  Augusta.  40  Mo.  127; 
Paine  Lumber  Co.  v.  United  States,  ryU  Ved. 
804;  I  nitcd  Statos  v.  Pachcco,  2  WaM.  587, 
17  L.  ed.  805;  Howard  v.  Ingcrsoll,  13  How. 
415,  14  L.  ed.  204;  Kean  ▼.  Stetson,  5  Pick. 
494;  3  Kent,  Com.  *427 ;  Anderson's  l>aw 
Diet.  1889  ed.  p.  104;  People  ex  rel.  High- 
way Comrs.  V.  Madison  County,  125  III.  26, 

XoTE. — On  rivers  and  lakes  as  state 
boundaries — pee  note  to  Buck  v.  EUenbolty 
15  L.R.A.  187. 

On  judicial  settlement  of  state  boundaries- 
— see  note  to  Nebraska  v.  Iowa,  30  L.  ed. 
U.  S.  798. 
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17  N.  E.  147;  Brown  y.  Beard,  86  He.  294, 
27  Atl.  182. 

What  was  said  in  Haudly  y.  Anthony,  6 
Wlieat.  374,  5  L.  ed.  113,  is  wholly  inappli- 
cable to  the  point  or  boundary  here  under 
consideration. 

3  Kent,  Com.  ••431,  432. 

The  costs  of  the  surveys  ordered  by  the 
court  sliould  be  treated  as  part  of  the  costs 
of  the  case ;  and  in  a  proceeding  of  this  char- 
acter between  sovereign  commonwealths,  for 
public,  governmental  purposes,  all  the  costs 
should  be  equally  divided  between  the  sov- 
ereign  parties. 

Whipple  V.  Cumberland  Cotton  Mfg.  Co.  3 
Story,  84,  Fed.  Cas.  No.  37,516;  New  Hamp- 
shire  Land  Co.  v.  Tilton,  29  Fed.  766;  Ne- 
braska V.  Iowa,  143  U.  S.  359,  370,  36  L.  ed. 
186,  190,  12  Sup.  Ct.  Rep.  396;  Nebraska  v. 
Iowa,  i45  U.  S.  619.  621,  36  L.  ed.  798,  799, 
12  Sup.  Ct.  Rep.  976;  Peper  v.  Fordyce,  119 
U.  S.  471,  30  L.  ed.  435,  7  Sup.  Ct.  Rep. 
287;  Mansfield,  C.  &  L.  M.  R.  Co.  v.  Swan, 
111  U.  S.  379,  28  L.  ed.  402,  4  Sup.  Ct.  Rep. 
610;  Hancock  v.  llolbrook,  112  U.  S.  229,  28 
L.  ed.  714,  5  Sup.  Ct.  Rep.  115;  Andrews  v. 
Scotton,  2  Bland,  Ch.  G62;  Lillientbal  v. 
Southern  California  R.  Co.  61  Fed.  622; 
Sturzenegger  v.  Marsh,  1  Bail.  L.  692;  Breit- 
haupt  v.  (larke,  1  Hill,  L.  399;  Tug  River 
Coal  &  Salt  Co.  v.  Brigel,  14  C.  C.  A.  577, 31 
U.  S.  App.  665,  67  Fed.  025,  17  C.  C.  A.  367, 
22  U.  S.  App.  725,  70  Fed.  647;  Tcfft  v. 
Stern,  21  C.  C.  A.  73,  43  U.  S.  App.  442,  74 
Fed.  755;  Willis  v.  Terry,  98  Fed.  8;  Swift 
A  Co.  V.  Kortrecht,  60  C.C.  A.  429,  112  Fed. 
709. 

Messrs.  William  G.  Con  ley  and  George 
E.  Price,  for  defendant: 

The  boundary  line  is  the  low-water  mark 
on  the  south  bank  of  the  Potomac  river,  and 
not  the  high- water  mark. 

Handly  v.  Anthony,  6  Wheat.  374,  6  L.  ed. 
113;  Com.  v.  Garner,  3  Gratt.  656;  State  v. 
Plants,  25  W.  Va.  119,  52  Am.  Rep.  211; 
Ravenswood  v.  Fleming,  22  W.  Va.  62,  46 
Am.  Rep.  485;  Point  Pleasant  Bridge  Co.  v. 
Point  Pleasant,  32  W.  Va.  331,  9  S.  E.  231 ; 
Henderson  Bridge  Co.  v.  Henderson,  173  U. 
8.  502,  43  L.  ed.  823,  19  Sup.  Ct.  Rep.  553; 
Indiana  v.  Kentucky,  136  U.  S.  479,  34  L. 
ed.  329,  10  Sup.  Ct.  Rep.  1051. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

In  accordance  with  the  opinion  of  this 
57  8]  court  handed  'down  February  21, 1910 
(217  U.  8.  1,  ante,  645,  30  Sup.'Ct.  Rep. 
268),  the  learned  counsel  for  the  states  of 
Maryland  and  West  Virginia  have  sub- 
mitted drafts  of  a  decree  to  be  entered  in 
the  case  in  accordance  with  the  conclusions 
announced  by  this  court.  < 
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The  differences  in  the  proposed  decrees 
are:  First,  concerning  the  boundary  of 
Maryland  along  the  south  bank  of  the  Poto- 
mac river,  from  a  point  at  or  near  Harper's 
Ferry,  westwardly  to  the  point  where  the 
north  and  south  line  from  the  Fairfax  stono 
crosses  the  North  Branch  of  the  Potomac 
river,  should  that  boundary  line  be  located 
at  high-water  mark,  as  contended  by  counsel 
for  the  state  of  Maryland,  or  at  low-water 
mark,  as  contended  by  counsel  for  the  state 
of  West  Virginia?  In  the  opinion  hereto- 
fore delivered  in  this  case,  it  was  declared 
that  the  claim  of  the  state  of  West  Virginia 
for  a  location  of  her  boundary  line  along 
the  north  bank  of  the  Potomac  river  should 
be  denied.  This  conclusion  was  reached 
upon  the  authority  of  the  case  of  Morris  v. 
United  States,  174  U.  S.  196,  43  L.  ed.  946, 
19  Sup.  Ct.  Rep.  649.  In  the  Morris  Case 
it  was  held,  in  a  contention  between  a  title 
holder  whose  rights  originated  with  the 
grant  of  1632  to  Lord  Baltimore,  and  one 
whose  rights  originated  under  the  grant  of 
James  II.  to  Lord  Culpoper,  that  the  grant 
to  Lord  Baltimore  included  the  Potomae 
river  to  high-water  mark  on  the  southern 
or  Virginia  shore.  As  West  Virginia  is  but 
the  successor  of  Virginia  in  title,  tlit.  con- 
clusion thus  announced  in  the  Morris  Case 
necessarily  denied  her  claim  to  the  Potomac 
river  to  the  north  bank  thereof,  and  a  decree 
was  directed  dismissing  tlie  cross  bill  of 
West  Virginia,  in  which  such  a  claim  waa 
made. 

In  the  former  hearing,  however,  and  in 
the  decision  rendered,  tlie  attention  of  the 
court  was  not  directed  to  the  question 
whether  the  boundary  of  Maryland  should 
be  at  high-water  mark  or  at  low- water  mark, 
along  the  southern  bank  of  the  Potomac 
river. 

*As  stated  in  the  former  opinion,  aft-  [579 
er  the  state  of  \\>st  Virginia  was  created,  an 
arbitration  was  had  betwoon  the  ntates  of 
Virginia  and  ^faryland,  and  the  Virginia 
lK)undary  was  fixed  at  low-water  mark  on 
the  soutli  shore  of  the  Potomac.  See  Code  of 
Virginia,  vol.  1,  title  3,  chap.  3,  §  13,  p.  18. 
This  location  of  the  boundary  between  Mary- 
land and  Virginia  was  accepted  by  the  state 
of  Maryland,  and  definitely  fixed  as  the  line 
Ijetween  herself  and  the  state  of  Virginia. 
The  arbitration  of  1877  was  before  eminent 
lawyers,  and  an  elaborate  opinion  was  ren- 
dered by  them.  They  readied  the  conclusion 
that  following  the  description  in  the  charter 
of  Charles  I.  to  Lord  Baltimore,  the  right 
or  south  bank  of  the  Potomac  river,  at  high- 
water  mark,  was  the  boundary  l)etween 
Maryland  and  Virginia.  This  conchisifm 
is  in  accordance  with   the  one  rcaclie<I   hv 

• 

this  court  in  the  Morris  Case,  in  which  case 
it  was  declared  that  the  province  of  Mary* 
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land,  under  the  charter  of  Lord  Baltimore, 
embraced  tlie  Potomac  river  to  high- water 
mark  on  the  southern,  or  Virginia,  shore, 
and  the  court  then  declared  that  this  title 
had  not  been  devested  by  any  valid  proceed- 
ings prior  to  the  Revolution,  nor  was  it  af- 
fected by  the  subsequent  grant  to  Lord  Cul- 
pepcr;  and  therefore,  as  between  the  claim- 
ants under  the  old  grant  to  Lord  Baltimore 
and  the  one  to  Lord  Culpeper,  that  the  title 
of  the  claimants  under  the  Baltimore  grant 
embraced  the  Potomac  river  to  high-water 
mark  on  the  Virginia  shore.  But  the  arbi- 
trators proceeding  to  establish  the  bound.iry 
between  the  states  in  the  light  of  subsequent 
events,  after  referring  to  the  elTect  of  long 
occupation  upon  the  rights  of  states  and 
nations,  and  declaring  that  the  length  of 
time  that  raises  a  right  by  prescription  in 
private  parties  likewise  raises  such  a  pre- 
sumption in  favor  of  states,  as  well  as  pri- 
vate parties,  took  up  the  location  of  the 
boundary  between  the  states  along  the  Po- 
tomac river,  and  said: 

"The  evidence  is  suflTicient  to  show  that 
580]  Virginia,  from  *the  earliest  period  of 
her  history,  used  the  south  bank  of  the  Poto- 
mac as  if  the  soil  to  low-water  mark  Iiad  been 
her  own.  She  did  not  give  this  up  by  her 
Constitution  of  1776,  when  she  surrondrred 
other  claims  within  the  charter  limits  of 
Maryland;  but,  on  the  contrary,  she  ex- 
pressly reserved  *the  property  of  the  \'ir- 
ginia  shores  or  strands  bordering  on  either 
of  said  rivers  (Potomac  or  Pocomokc)  and 
all  improvements  which  have  or  will  be 
made  thereon.'  By  the  compact  of  1785, 
Maryland  assented  to  this,  and  declared 
that  *tlie  citizens  of  each  state  respectively 
shall  have  full  property  on  the  shores  of 
the  Potomac,  and  adjoining  their  lands,  with 
all  emoluments  and  advanta*jes  thereunto 
l>elongin;r,  and  the  privilege  of  making  and 
carrying  out  wharves  and  other  improve- 
ments.' 

•  •••••• 

"Taking  nil  together,  we  consider  it  estab 
lislied  that  Virginia  lias  a  proprietary  right 
on  the  south  shore  to  low-water  mark,  and, 
appurtenant  thereto,  has  a  privilege  to 
erect  any  structures  connected  with  the 
shore  whieli  mnv  l»e  neeesHarv  to  the  full 
enjoyment  of  her  riparian  ownership,  and 
which  shall  not  impede  the  free  navigation 
or  other  common  use  of  the  river  as  a  public 
highway. 

**To  that  extent  Virginia  has  shown  her 
rights  on  the  river  so  clearly  as  to  make 
them  indisputable." 

The  compact  of  1785  (see  Code  of  Vir- 
ginia, vol.  1,  title  3,  chap.  3,  §  13,  p.  IG)  is 
sot  up  »n  tliis  oasj».  and  its  binding  force 
is  pn-served  in  the  draft  of  decrees  submit- 
ted by  counsel  for  both  states.  We  agree 
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with  the  arbitrators  in  the  opinion  abov« 
expressed,  that  the  privileges  therein  re- 
served respectively  to  the  citizens  of  the  two 
states  on  the  shores  of  the  Potomac  are 
inconsistent  with  the  claim  that  the  ^farj- 
land  boundary  on  the  south  side  of  the  Poto- 
mac river  shall  extend  to  high-water  mark. 
There  is  no  evidence  that  Maryland  lia^ 
claimed  any  right  to  make  grants  on  that 
side  of  the  river,  and  tiie  privileges 
^reserved  to  the  citizens  of  the  respec-  [581 
tive  states  in  the  compact  of  1785,  and  its 
subsequent  rati licat ions,  indicate  the  inten- 
ti<m  of  each  state  to  maintain  riparian 
rights  and  privileges  to  its  citizens  on  their 
own  side  of  the  river. 

This  conclusion  gives  to  Maryland  a  uiii" 
I  form  southern  boundary  along  Virginia  and 
West  Virginia,  at  low-water  mark  on  the 
south  bank  of  the  Potomac  river  lo  the 
intersection  of  the  .north  and  •^outii  line 
between  Maryland  and  West  Virginia,  estab- 
liiihed  by  the  decree  in  this  case.  This  et>n> 
elusion  is  also  consistent  with  the  previous 
exercise  of  political  jurisdiction  by  the 
states  respectively. 

The  decree  will  therefore  provide  for  the 
south  bank  of  the  Potomac  river  at  low- 
water  mark  on  the  West  Virginia  shore  as 
the  true  southern  boundairy  line  of  the  state 
of  Mar  viand. 

The  otiier  contention  in  the  case  concerns 
the  costs  of  the  surveys  made  by  the  sur- 
veyors of  the  resjiective  states.  It  is  the 
contention  of  Marvland  that  thev  sliould 
be  equally  divided,  while  West  Virginia  con- 
tends that  each  state  should  bear  its  own 
expense  in  this  respect.  An  examination 
of  the  record  shows  that  early  in  the  pro- 
ceedings in  this  case,  on  the  2Cth  day  of 
May,  1804,  an  order  was  entered  by  cm- 
sent  of  parties,  which  authori/e»|  a  survey 
to  be  made  by  surveyors,  to  l;e  agreed  upon 
in  writing  by  counsel  for  tlji*  r«*>iM'etive 
states,  said  survevor  or  surveyors  to  return 
to  this  court  a  report  and  map  or  maps 
made  by  him  or  them  under  t!ie  order,  to- 
gether with  copies  of  such  report.  ni:;p.  or 
maps.  The  order  provided  for  nutiei*  in  Ik* 
given  attorneys  for  both  partie:^  of  the  time 
and  place  of  commencing  such  >ur\e\-. 
[Subsequently  surveyors  were  desiyimteil. 
surveys  were  made,  and  elaliorate  reports 
were  filed  in  this  court.  L'nder  t]ie«»e  eir- 
cumstances  we  are  of  opinion  that  thr*  ord-r 
heretofore  made  concerning  the  divi'»i  m  of 
the  costs  should  inchule  tiio  costs  ol'  >\\v\i 
surveys.  As  was  said  by  tliis  court  in  Ne- 
braska v.  Iowa.  143  I'.  S.  3:i'>,  ;170,  M  L.  ed. 
180,  190,  12  Sup.  Ct.  Kep.  3n(».  ♦in  [582 
nuiking  an  order  for  a  division  of  costs 
between  the  two  states  in  a  boundary  dis- 
pute, the  matter  involved  is  governmental 
iu   character,   in   which   each    party    has  a 
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real,  and  jet  not  a  litigious,  interest.  The 
object  to  be  obtained  is  the  settlement  of 
m,  boundary  line  between  sovereign  states 
in  the  interest,  not  only  of  property  rights, 
but  also  in  promotion  of  the  peace  and  good 
•order  of  the  communities;  and  is  one  which 
the  states  have  a  common  interest  to  bring 
to  a  satisfactory  and  final  conclusion. 
Where  such  is  the  nature  of  the  cause  we 
think  the  expenses  should  be  borne  in  com- 
mon, so  fur  as  may  be,  and  we  therefore 
adopt  so  much  of  the  decree  proposed  by 
the  state  of  Maryland  as  makes  provision 
for  the  costs  of  tlie  surveys  made  under  the 
•order  of  this  court. 

We  append  the  decree  to  be  entered: 

Decree. 

This  cause  came  on  to  be  heard  at  this 
ierm  and  was  argued  by  counsel;  and  there- 
upon,  on  consideration  thereof,  it  was  ad- 
jud«::ed  and  decreed  as  follows: 

First  That  the  true  boundary  line  be- 
tween the  states  of  Maryland  and  West 
Virrrinia  is  ascertained  and  established  as 
follows: 

Bcf^inning  at  the  common  corner  of  the 
states  of  Maryland  and  Virginia,  on  the 
«outliern  bank  of  the  Potomac  river,  at  low- 
water  mark,  at  or  near  the  mouth  of  the 
Shenandoah  river  (noar  Harper's  Ferry), 
and  runninsf  tliciu'C  with  the  southern  bank 
of  the  said  Potomac  river,  at  low-water 
mark,  and  with  tin*  southern  bank  of  the 
North  Branch  of  the  Pi»tomac  river  at  low- 
water  mark,  to  the  point  where  the  north 
and  south  line  from  the  Fairfax  stone  cross- 
es the  said  North  Branch  of  the  Potomac, 
and  thence  runninflf  northerly,  as  near  as 
mav  be.  with  the  Deakins  or  Old  State  line 
to  the  line  of  the  state  of  Pennsylvania. 

Second.  That  Julius  K.  Monroe,  William 
583]  McCulloch  *Brown,  and  Samuel  S. 
Gannett  be,  and  they  are  hereby,  ap- 
pointed commissioners  to  run,  locate,  and 
establish,  and  permanently  mark  with 
suitable  monuments,  the  said  Deakins  or 
Old  State  line  as  the  boundary  line  be- 
tween  the  states  of  Maryland  and  West 
Virn;inia,  from  said  point  on  the  south- 
-crn  bank  of  the  North  Branch  of  the  Poto- 
mac river  to  the  said  Pennsylvania  line, 
in  ni'cordanee  with  the  opinion  of  this 
court,  heretofore  filed  in  this  case,  and  with 
this  decree:  the  said  line  to  be  run  and 
located  as  far  as  practicable  as  it  has  been 
generally  recognized  and  adopted  by  the 
])Cople  rcsidinjj  about  or  near  the  same,  as 
the  boundary  line  between  the  said  states, 
and  not  as  con  form  in*r,  except  to  a  limited 
extent,  to  the  western  boundary  of  the  Mnrv- 
laud  military  lots,  as  said  lots  ore  now 
located  and  held.  Sat<l  commissioners  shall 
iT'xirk  said  line  as  run,  located,  and  estab- 
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I  lished  by  them,  with  suitable  stone  monu- 
ments, at  reasonable  and  proper  intervals, 
according  to  the  topography  of  the  country. 

It  is  further  ordered  that,  before  entering 
upon  the  discharge  of  their  duties,  each  of 
said  commissioners  shall  be  duly  sworn  to 
perform  faithfully,  impartially,  and  without 
prejudice  or  bias,  the  duties  herein  imposed; 
said  oath  to  be  taken  before  the  clerk  of 
this  court,  or  before  either  of  the  clerks  of 
the  circuit  courts  of  the  United  States  for 
the  district  of  Maryland  or  for  the  northern 
district  of  West  Virginia,  or  before  an  offi- 
cer authorized  by  law  to  administer  an  oath 
in  the  state  of  Alary  land  or  of  West  Vir- 
ginia, and  returned  with  their  report;  that 
said  commissioners  may  arrange  for  their 
organization,  their  meetings,  and  the  par- 
ticular manner  of  the  performance  of  their 
duties,  and  are  authorized  to  adopt  all 
ordinary  and  legitimate  methods  in  the  as- 
certainment of  the  true  location  of  said 
boundary  line,  including  the  taking  of  evi- 
dence under  oath  and  calling  for  papers  and 
documents;  but  in  the  event  evidence  is 
taken,  the  parties  shall  be  notified  and  per- 
mitted to  be  present  and  cross-examine 
*the  witnesses;  and  all  evidence  taken  [584 
by  the  commissioners  and  all  exceptions 
thereto  and  action  thereon  shall  Ik*  ])rescrvcd 
and  certified  and  returned  with  their  re- 
port. 

Said  commissioners  are  also  at  liberty  to 
refer  to  and  consult  the  printed  record  in 
the  cause  so  far  as  they  may  think  proper 
to  enable  them  to  discharge  their  duties 
under  this  decree. 

It  is  further  ordered  that  the  clerk  of 
this  court  shall  at  once  forward  to  the 
governor  of  each  of  said  states  of  Maryland 
and  West  Virginia,  and  to  each  of  the  com- 
missioners appointed  by  this  decree,  a  copy 
of  this  decree,  duly  autlienticated.  And  said 
commissioners  are  authorized,  if  they  deem 
it  necessary,  to  request  the  co-operation  and 
assistance  of  the  stale  authorities  in  the 
performance  of  the  duties  imposed  on  them 
by  this  decree. 

It  is  further  ordered  that  said  commis- 
sioners do  proceed,  with  all  convenient  de- 
spatch, to  discharge  their  duties  in  running, 
locating,  establishing,  and  marking:  said  line, 
as  herein  directed,  and  make  their  reitort 
theicof  and  of  their  proceedings  in  the 
premises  to  this  court  on  or  liefore  the  1st 
day  of  January,  1911,  tnirether  with  a  com- 
plete bill  of  costs  and  ehargi'S  annexed. 

It  is  further  ordered  tliat  should  vacan- 
cies occur  in  said  board  of  commissioners  by 
reason  of  death,  the  refusal  to  act,  or  in- 
al»ility  to  perfonn  the  duties  nH]uired  by 
this  decree,  the  chief  justice  of  this  court 
is  hereby  authorized  and  empowered  Co  ap- 
point other  commissioners  to  supply  such 
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vacancies,  and  said  chief  justice  is  author- 
ized to  act  on  such  information  in  the  prem- 
ises as  may  be  satisfactory  to  himself. 

It  is  further  ordered  that  all  the  costs  of 
the  proceed inpi  by  said  commissioners  under 
this  decree,  including  a  remuneration  of  not 
exceeding  tifteen  dollars  ($15)  per  day  and 
his  reasonable  expenses  for  each  commis- 
sioner whilst  actually  engaged  in  the  per- 
585]  fomiance  of  his  duties  'hereunder, 
and  the  other  costs  incident  to  the  running, 
locating,  establishing,  and  marking  said  line, 
shall  be  paid  by  the  states  of  Maryland  and 
West  Virginia  equally. 

Third.  That  the  cross  bill  of  the  state 
of  West  Virginia,  in  so  far  as  it  asks  for  a 
decree  fixing  the  north  bank  of  the  Potomac 
river  as  the  boundary  line  between  said 
states,  be,  and  the  same  is  hereby,  dis- 
missed. 

Fourth.  That  this  decree  shall  not  be  con- 
strued as  abrogating  or  setting  aside  the 
compact  made  between  commissioners  of  the 
state  of  Maryland  and  the  state  of  Virginia 
at  Mount  Vernon,  on  the  2Sth  day  of 
March,  1785,  and  which  was  confirmed  by 
the  gtMioral  assembly  of  Maryland,  and 
afterwards  by  act  of  the  general  assembly 
of  Virginia,  passed  on  the  3d  day  of 
January,  178G,  but  the  said  coiipact,  ex- 
cept so  far  as  it  may  have  been  superseded 
by  the  provisions  of  the  Constitution  of  the 
United  .States,  or  may  be  inconsistent  with 
this  decree,  shall  remain  obligatory  upon 
and  between  the  states  of  Maryland  and 
West  Virginia,  so  far  as  it  is  applicable  to 
that  part  of  the  Potomac  river  which  ex- 
tends along  the  border  of  said  states,  as  as- 
certained and  established  by  this  decree. 

Fifth.  That  all  the  costs  in  this  case  and 
the  proceedings  therein,  as  the  same  shall 
be  taxed  bv  the  clerk  of  this  court,  and  in- 
eluding  also  the  costs  of  the  surveys  made 
bv  the  two  states  under  the  order  or  orders 
of  this  court,  said  costs  for  said  surveys  to 
be  ascertained  and  taxed  by  the  clerk  of  this 
court  upon  vouchers  sworn  to  and  exhibited 
to  him,  shall  be  equally  divided  between  the 
said  two  states. 


58C]  'KX  PATITE:    IN  THE  M.ATTER  OF 
J.  W.  GRl  EITER,  Petitioner. 

(Sec  S.  C.  Reporter's  ed.  586-588.) 

Mnndniniis  — to  control  Judicial  action 
—  rcintinding  case  to  state  court. 

The  denial  bv  a  Federal  circuit  court  of 
a  motion  to  remand  a  cause  to  a  state 
court,  becauso  of  the  opinion  that  the 
grounds  of  tlie  motion,  viz.:  that  the  suit 
was  to  reeover  a  penalty,  and  was  not  there- 
fore one  of  a  civil  nature:  that  the  peti- 
tion and  record  did  not  show  that  the  suit 
802 


was  sought  to  be  removed  to  the  circuit 
court  for  the  district  in  which  either  plain- 
tiff or  defendant  resided:  and  that  the  de- 
fendant did  not  specifically  pray  for  the 
removal  of  the  cause,  are  not  well  founded, 
cannot  be  reviewed  by  mandamus. 

[For  other  cases,  see  Mandamus,  61-66,  in  Di- 
gest Sup.  Ct.  1908.] 

[No.  9,  Original.] 

Submitted  April  11,  1910.    Decided  May  Sl» 

1910. 

PETITION  for  mandamus  to  compel  the 
District  Judge  of  the  United  States 
for  the  Middle  Division  of  the  Middle  Dis- 
trict of  Tennessee,  holding  the  Circuit 
Court  for  that  division,  to  remand  a  suit 
to  the  Circuit  Court  of  Franklin  County, 
in  that  state.  Rule  discharged  and  peti- 
tion dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arthur  Crownover  submitted  tho 
cause  for  petitioner.  Messrs  Isaac  W.  Crab- 
tree  and  William  L.  Myers  were  on  the 
brief. 

Mr.  William  IJ.  Granbery  submitted  the 
cause  for  respondent. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Gruetter  brought  an  action  in  the  cir- 
cuit court  of  Franklin  county,  Tenuesaee, 
against  the  Cumberland  Telephone  &  Tele- 
graph Company,  to  recover  $20,000  for  vio- 
lation of  §  2  of  chapter  66  of  the  Acts  of 
1885,  which  is  §  1842  of  Shannon's  Code  of 
Tennessee,  for  the  unjust  discrimination  by 
defendant  against  plaintifT,  set  up  in  the 
declaration.     The  section  is  as  follows: 

"Every  telephone  company  doing  business 
within  this  *state,  and  engaged  in  a  [587 
general  telefihone  business,  shall  supply  all 
applicants  for  telephone  connection  and  fa- 
cilities, without  discrimination  or  partiali- 
ty, provided  such  applicants  comply,  or  of- 
fer to  comply,  with  the  reasonable  regula- 

NoTE. — As  to  when  mandannis  is  the  prop- 
er reniedv — see  notes  to  I'nited  Staten  ex 
rel.  International  Contracting  Co.  v.  Ia- 
mont,  39  L.  ed.  l\  S.  100:  MH'luny  v.  Silli- 
man.  4  L.  ed.  l'.  S.  20.3:  Fleming  v.  Guthrie, 
.3  L.H.A.  54:  Bunisville  Turnp.  Co.  v.  State, 
3  L.15.A.  20.1 :  State  ex  rel.  Charlestou,  C. 
&  C.  R.  Co.  V.  Whitosides,  3  L.R.A.  777;  and 
Ex  parte  Hurn.  13  L.R.A.  120. 

On  nian<lannis  to  control  judicial  action — 
see  notes  to  State  ex  rel.  Hay  ha  v.  Kansas 
City  Court  of  Appeals,  3  L.R.A.  470,  and 
Re  Morgan,  20  L.  ed.  V.  S.  135. 

On  superintending  control  and  supervisory 
jurisdiction  of  the  superior  over  the  inferior 
or  subordinate  tribunal — set*  note  to  State 
ex  rel.  Fourth  Xat.  Bank  v.  Johnson,  51 
LuRJl.  33. 
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tions  of  the  company;  and  ho  such  com- 
pany shall  impose  any  condition  or  restric- 
tion upon  any  such  applicant  tliat  are  not 
imposed  impartially  upon  all  persons  or 
companies  in  like  situations,  nor  shall  such 
company  discriminate  against  any  individ- 
ual or  company  in  lawful  business  by  re- 
quiring, as  condition  for  furnishing  such 
facilities,  that  they  shall  not  be  used  in  the 
business  of  the  applicant  or  otherwise,  under 
penalty  of  $100  for  each  day  such  company 
continues  such  disci'lmination  and  refuses 
such  facilities  after  compliance,  or  offer  to 
comply,  with  the  reasonable  regulations, 
and  time  to  furnish  the  same  has  elapsed, 
to  be  recovered  by  the  applicant  whose  ap- 
plication is  so  neglected  or  refused." 

Defendant  filed  a  petition  to  remove  the 
case  to  the  circuit  court  of  the  United 
States  for  the  middle  division  of  the  middle 
district  of  Tennessee,  to  which  plaintiff  de- 
murred on  the  ground  that  it  was  an  action 
to  recover  a  penalty,  and  therefore  was  not 
removable.  The  demurrer  was  heard  by  the 
circuit  judge,  who  sustained  it,  dismissed 
the  petition,  and  refused  to  remove  the  case. 
I^fendant  obtained  a  certified  copy  of  the 
record,  and  filed  the  same  in  the  circuit 
court  of  the  United  States  for  the  sixth  cir- 
cuit, and  plaintiff  moved  to  remand  the  case 
because  it  was  a  suit  to  recover  a  penalty 
and  the  action  was  not  of  a  civil  nature ;  be- 
cause the  petition  and  record  did  not  show 
that  the  suit  was  sought  to  be  removed  to 
the  circuit  court  of  the  United  States  for 
the  district  in  which  either  the  plaintiff  or 
the  defendant  resided;  and  because  the  de- 
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fendnnt  did  not  specifically  pray  for  the  re- 
uiovul  of  the  cause. 

The  circuit  court,  upon  hearing,  filed  a 
memorandum  opinion  considering  and  over- 
ruling all  of  the  grounds  'presented  to  [588 
sustain  the  motion,  and  denied  the  motion  to 
remand,  whereupon  Gruetter  filed  a  petition 
for  writ  of  mandamus,  directing  the  dis- 
trict judge  of  the  United  States  for  the 
middle  division  of  the  middle  district  of 
Tennessee,  holding  the  circuit  court  for  that 
division,  to  remand  the  suit  to  the  circuit 
court  of  Franklin  county,  state  of  Tennessee. 
Leave  to  file  this  petition  was  granted  and 
a  rule  to  show  cauae  was  thereon  entered, 
to  which  the  judge  filed  his  return,  stating 
that  the  motion  of  plaintiff  to  remand  was 
denied  for  the  reason  that,  in  respondent's 
opinion,  the  several  grounds  of  the  petition- 
er's motion  were  not  well  founded  in  law, 
and  that,  under  the  facts  and  pleadings  pre- 
sented by  the  record,  the  circuit  court  of 
the  United  States  for  the  middle  district  of 
Tennessee,  sitting  at  Nashville,  had  juris- 
diction of  said  cause. 

There  was  no  controversy  as  to  there  be- 
ing diversity  of  citizenship.  The  defend- 
ant was  a  corporation  of  Kentucky  and 
plaintiff  was  a  citizen  of  Tennessee.  Inas- 
much as  we  are  of  opinion  that  the  circuit 
court  of  the  United  States  had  jurisdiction 
to  determine  the  questions  presented,  we 
hold  that  mandamus  will  not  lie.  The  final 
order  of  the  circuit  court  cannot  be  re- 
viewed on  this  writ.  Re  Pollitz,  200  U.  S. 
323,  51  L.  ed.  1081,  27  Sup.  Ct.  Rep.  729. 

Rule  discharged  and  petition  dismissed. 
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589]  *David  Munbo  Rogebs  et  al.,  Infants, 

etc.,  Plaintiffs  in  Error,  v.    Clabk   Ibon 

Company  et  al.     [No.  244.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  St.  Louis  County,  in  that  state, 
in  favor  of  defendants,  who  set  up  an  out- 
standing title  in  a  third  person  as  a  defense 
to  an  action  to  quiet  title,  brought  by  per- 
sons claiming  under  a  United  States  patent 
agJiinst  persons  in  adverse  possession  under 
various  claims  of  title. 

See  same  case  below,  104  Minn.  108,  IIG 
N.  W.  739. 

Mr.  John  B.  Richards  for  plaintiffs  in  er- 
ror. 

Messrs.  John  G.  Williams,  Joseph  B.  Cot- 
ton, William  H.  Begg,  and  Frank  B.  Kel- 
logg for  defendants  in  error. 

April  11,  3910.  Per  CuHam:  Writ  of 
Error  dismissed  for  want  of  jurisdiction. 
The  case  is  reported  below  in  104  Minn.  108, 
110  N.  W.  739,  where  the  facts  are  set  forth 
at  length.  We  hold  that  no  Federal  ques- 
tion was  decided  either  by  express  terms  or 
by  necessary  implication,  and  that, the  at- 
tempt to  raise  a  Federal  question  was  made 
in  this  court  for  the  first  time,  which  was 
too  late. 

May  81,  1010,  Leave  granted  to  present 
petition  for  rehearing  within  thirty  days. 


590]  *Ex  PABTE:    In  the  Matteb  of  W.  G. 
CoYLE  &  Co.,  Petitioners.     [No.  — ,  Origi- 
nal.] 
Motion  for  leave  to  file  petition  for  a 

Writ  of  Mandamus. 
Mr.  Charles  Louque  for  petitioners. 
April  11,  1010.    Denied. 

54  li.  ed. 


Mebt  H.  Vought,  Impleaded  with  Michael 
J.   Collins,   Alexander   McDonald,   H.   B. 
Templin,    and   Peter   Fishback,   Plaintiff 
in  Error,  v.  State  of  Wisconsin.     [No. 
153.] 
Error  to  state  court — frivolousness  of  Fed- 
eral question — validity  of  freehold  quali- 
fication for  grand  jurors. 
In   Error  to  the  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  judgment 
which  affinned  a  conviction  of  larceny  in  the 
Circuit  Court  of  Ashland  County,  in  that 
state.    The  Federal  question  raised  was  the 
alleged  invalidity  under  the  Federal  Con- 
stitution of  a  state  statute  making  a  free* 
hold   qualification  for  grand  jurors. 

See  same  case  below,  135  Wis.  G, — L.R.A. 
(N.S.)  — ,  128  Am.  St  Rep.  1008,  114  N.  W. 
518,  646. 

Messrs.  Horace  B.  Walmsley  and  W.  F. 
Bailey  for  plaintiff  in  error. 

Messrs.  Victor  T.  Pierrelee  and  A.  C 
Titus  for  defendant  in  error. 

April  18,  1010.  Per  Curiam:  Writ  of 
Error  dismissed  for  want  of  jurisdiction. 
The  Federal  question  attempted  to  be  made 
is  without  merit. 


NoLUfAN  ft  Co.,  Appellants  and  Petition- 
ers, V.  Wentwobth  Lunch  Company. 
[No.  154.] 
Bankruptcy — who  may  be  involuntary  bank- 
rupt— restaurant  and  saloon  corporation. 
Appeal  from  and  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  to  review  a  decree  which 
reversed  an  order  of  the  District  Court  tor 
the  Southern  District  of  New  York,  adjudi- 
cating as  an  involuntary  bankrupt  a  corpo- 
ration engaged  in  the  restaurant  and  saloon 
business. 

See  same  case  below, — ^L.R.A. (N.S.)   — » 
86  C.  C.  A.  303,  150  Fed.  413. 
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Mr.  Maurice  P.  Davidson  for  appellants 
and  petitioners. 

Mr.  R.  R.  Billington  for  appellee  and  re- 
spondent. 

April  18,  1910.  Per  Curiam:  Judgment 
affirmed  on  the  authority  of  Toxaway  Ho- 
tel Co.  V.  J.  L.  Smathers  &  Co.  (decided 
February  21,  1010)  216  U.  S.  439,  ante,  558, 
30  Sup.  Ct.  Rep.  203. 


503]  *  Joseph  Wenar,  Appellant,  v.    Wn«- 

LiAM  A.  Jones,  Bishop    of    Porto    Rico. 

[No.  143.] 

Appeal — final  judgment  below. 

Apjieal  from  the  Supreme  Court  of  Porto 
Rico  to  review  a  decree  which  dismissed,  be- 
cause not  brought  in  conformity  with  local 
procedure,  an  appeal  from  a  judgment  of  the 
District  Court  in  and  for  the  District  of  San 
Juan,  in  favor  of  plaintiff  in  an  action  of 
ejectment. 

Mr.  Willis  Sweet  for  appellant. 

Messrs.  Frederic  R.  Coudert,  Paul  Fuller, 
and  Howard  Thayer  Kingsbury  for  appel- 
lee. 

April  25,  1010.  Per  Curiam:  Appeal  dis- 
missed for  want  of  jurisdiction.  Harring- 
ton V.  Holler  (Crawford  y.  Haller)  111  U. 
8.  700,  28  L.  ed.  002,  4  Sup.  Ct.  Rep.  697, 
and  cases  cited. 


1(04]  *H.  J.  ScHULTZ  et  al..  Appellants,  ▼. 

KixiAR     B.    DiEHL    and    Daniel    Grabill. 

[No.  106.] 

Parties — bringing  in — absent  defendants. 

Appt^al  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon  to 
review  a  decree  dismissing  as  to  nonresi- 
dent defendants  a  minority  stockholders' 
suit. 

Mr.  Charles  W.  Fulton  for  appellants. 

No  appearance  for  appellees. 

April  25,  1910.  Per  Curiam:  Decree  re- 
versed, with  costs,  and  cause  remanded,  to 
be  proceeded  in  according  to  law.  Jellenik 
V.  Huron  Copper  Min.  Co.  177  U.  S.  1,  44 
L.  ed.  047,  20  Sup.  Ct.  Rep.  550;  18  Stat, 
at  L.  470,  chap.  137,  §  8,  U.  S.  Com  p.  Stat. 
1901,  p.  513;  Oregon  Code,  §§  5004,  300, 
301. 


Philip   Bbady  et  al.,  Appellants,  v.  Beb- 

NABn  &  KiTTiNGEB  et  al.    [No.  501.] 
Appeal — from    circuit    court  of    appeals — 

bankruptcy  case. 

Appeal  from  the  United  States  Circuit 
Courts  of  Appeals  for  the  Sixth  Circuit  to 
review  a  decree  dismissing  an  appeal  from 
an  adjudication  of  bankruptcy  in  the  Dis- 
trict Court  for  the  Western  District  of  Ken- 
tucky, and  from  an  order  refusing  to  set 
aside  such  adjudication. 

See  same  case  below,  05  C.  C.  A.  650,  170 
Fe«l.  670. 
806 


Mr.  Hill  McAlister  for  appellants. 

Messrs.  Edwin  C.  Brandenburg,  Clareneo 
A.  Brandenburg,  and  F.  Walter  Branden- 
burg for  appellees. 

May  2,  1910.  Appeal  dismissed  for  the 
want  of  jurisdiction,  and  petition  for  Writ 
of  Certiorari  denied. 


£x  Parte:  In  the  Matter  of  Charles 
W.  Morse,  Petitioner.  [No.  — ,  OriginaL] 
Motion  for  leave  to  file  a  petition  for  a 

Writ  of  Habeas  Corpus. 
Mr.  Martin  W.  Littleton  for  petitioner. 
May  10,  1910.     Denied. 


*Edward  a.  Shedi)  et  al.,  Plaintiffs  [507 
in  Error,  v.  People  of  the  State  of  Illi- 
nois EX  REL.  John  J.  Healy,  State's  At- 
torney. [No.  708.] 
Constitutional  law — due  process  of  law — im- 
pairing contract  obligations — ouster  of 
corporation. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court  of 
Cook  County,  in  that  state,  ousting  an  al- 
leged corporation  formed  to  hold  and  ac- 
quire real  estate.  The  Federal  questifuis 
raised  were  that  such  decision  impairs  con- 
tract obligations  and  takes  property  with- 
out due  process  of  law. 

See  same  case  below,  241  111.  loo,  80  X.  K. 
332. 

Mr.  Harry  S.  Mecartney  for  plaintifTs  in 
error. 

Mr.  James  Hamilton  Lewis  for  defendants 
in  error. 

May  31,  1910.  Judgment  affirmed  with 
costs. 


Thomas  Rhodus,  Plaintiff  in  Error,  v.  El- 
bert N.  Manning  et  al.  [No.  730] ;  Ed- 
ward T.  Rhodus,  Plaintiff  in  Error,  v. 
Elbert  N.  Manning  et  al.  [No.  740] ; 
Bibch  F.  Rhodus,  Plaintiff  in  Error,  v. 
Elbbbt  N.  Manning  et  al.  [No.  741]; 
Bibch  F.  Rhodus  et  al..  Plaintiffs  in  Er- 
ror, V.  Elbebt  N.  Manning  et  al.  [No. 
742]. 
Criminal  law — self-incrimination. 

Three  Writs  of  Error  to  the  Supreme 
Court  of  the  State  of  Illinois  to  review  judg- 
ments which  affirmed  judgments  of  the  Cir- 
cuit Court  of  Cook  County,  in  that  state, 
holding  the  officers  of  a  corporation  who  are 
under  indictment  in  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Illi- 
nois for  fraudulent  use  of  the  mails,  to  Ite 
in  contempt  of  court  for  refusing  to  turn 
over  the  books  and  papers  of  the  company  to 
its  receiver.  Also  In  Error  to  the  Supreme 
Court  of  the  State  of  Illinois  to  review  a 
judgment  which  affirmed  an  order  of  the 
Circuit  Court  of  Cook  County  for  issuance 
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of  writs  of  sequestration  against  said  con- 
tumacious parties. 

See  some  ease  below,  242  111.  584,  — L.R.A. 
(N.S.)— ,  90  N.  E.  238. 

Messrs.  Benjamin  C.  Bachrach  and  Joseph 
B.  David  for  plaintilTs  in  error. 

Messrs.  Charles  R.  Holden,  Samuel  Al- 
schuler,  and  Joseph  Weissenbach  for  defend- 
ants in  error. 

May  31,  1010.  Judgments  affirmed  with 
eosta. 


500]  *Mobgan'8  Louisiana  &  Texas  Kail- 
BOAD  &  Steamship  Company  et  al.,  Plain- 
tiffs in  Error,  v.  Gus  C.  Street,  Jr.    [No. 
613.]     Removal  of  causes. 
In   Error  to  the  Court  of  Civil  Appeals 
for  the  Fourth  Supreme  Judicial  District  of 
the  State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Harris  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  for  personal 
injuries,  in  which  an  unsuccessful  attempt 
was  made  to  remove  the  case  to  the  United 
States  Circuit  Court  for  the  Southern  Zhs- 
trict  of  Texas. 

See  same  case  below  (Tex.  Civ.  App.)  122 
S.  W.  270. 

Messrs.  R.  S.  Lovett,  Maxwell  Evarts,  J. 
P.  Blair,  and  H.  M.  Garwood  for  plaintiffs 
in  error. 

Mr.  John  W.  Parker  for  defendant  in  er- 
ror. 

May  31,  1010.  Judgment  affirmed  with 
costs. 


IixiNois  Central  Railroad  Company,  Ap- 
pellant, v.  Robert  W.  Sheegoo,  Admin- 
istrator, etc.     [No.  870.] 
Courts — conflict  of  jurisdiction. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Kentucky  to  review  a  decree  which,  on  the 
ground  of  want  of  jurisdiction,  dismissed  a 
bill  filed  by  a  successful  defendant  in  that 
court  to  enjoin  the  enforcement  of  a  judg- 
ment of  the:  Circuit  Court  of  Union  County, 
in  that  state,  upon  the  same  issues,  which 
judgment  had  been  affirmed  by  the  Court  of 
Appeals  of  the  state,  and  by  the  Supreme 
Court  of  the  United  States. 
See  same  case  below,  177  Fed.  756. 
Messrs.  Edmund  F.  Trabue  and  Blewett 
Lee  for  appellant. 

Mr.  John  G.  Miller  for  appellee. 
May   31,   1010.     Advanced   as  under  the 
Thirty-second  Rule,  and  judgment  affirmed 
with  costs. 
«4  li.  ed. 


American  National  Bank  of  Washing- 
ton,  Plaintiff   in   Error,  v.   Fannie  N. 
Tappan.     [No.  837.] 
Federal  courts — jurisdiction. 

In  Error  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts 
to  review  a  judgment  dismissing  for  want 
of  jurisdiction  an  action  by  a  national  bank 
doing  business  in  the  District  of  Columbia 
against  a  citizen  of  the  state  of  Massachu- 
setts. 

See  same  case  below,  174  Fed.  431. 
Messrs.  Horace  B.  Stanton  and  Benjamin 
S.  Minor  for  plaintilT  in  error. 

Mr.  Alexander  Wolf  for  defendant  in  er- 
ror. 

May  31,  lOJO.  Judgment  affirmed  with 
costs,  without  opinion. 


UNITED  STATES,  Plff.  in  Err., 

V. 

LIZZIE    SEWELL    and    George    B.    Wood 

Sewell. 

This  case  is  governed  bv  tbe  decision  in 
United  States  v.  Welch,  ante,  787. 


[No.  181.] 

Argued  April  20,   1010.     Decided  May  31, 

1010. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Kentucky  to  review  a  judgment  award- 
ing damages  to  the  owner  of  property  per- 
manently flooded  by  a  government  dam. 
Affirmed. 

Assistant  Attorney  General  John  Q. 
Thompson  argued  the  cause,  and,  with 
Mr.  W.  W.  Scott,  filed  a  brief  for  plaintiff 
in  error: 

If  the  injury  complained  of  is  only  inciden- 
tal to  the  legitimate  exercise  of  governmen- 
tal powers  for  the  public  good,  then  there 
is  no  taking  of  property  for  the  public  use, 
and  a  right  to  compensation  on  account  of 
such  injury  does  not  attach  under  the  Con- 
stitution. 

Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200  U. 
S.  6G1,  50  L.  ed.  506,  26  Sup.  Ct.  Rep.  341, 
4  A.  &  E.  Ann.  Cas.  1175. 

To  entitle  an  owner  to  the  protection  of 
the  5th  Amendment,  property  must  be  ac- 
tually taken  in  the  physical  sense  of  the 
word;  and  the  proprietor  is  not  entitled  to 
claim  remuneration  for  indirect  and  conse- 
quential damage  resulting  from  the  exercise 
of  the  power  of  eminent  domain. 

Sedgw.  Stat,  ft  Const.  Law,  pp.  457,  458; 
Dill.  Mun.  Corp.  §  784;  LansiTig  v.  Smith, 
8  Cow.  140;  Walla  v.  United  States,  44  Ct 
CI.  482;  Tompkina'g  Case  (Ct  CL)  Jan.  10, 
67  »97 


601-G05 


SUPBEMX  COUKT  OF  THS  UNIISD  StATUU 


Oct.  TmmMp 


1910;  Bedford  y.  United  SUtes,  102  U.  S. 
217,  225,  48  L.  ed.  414,  417,  24  Sup.  Ct 
Rep.  238. 

The  order  of  the  court  below,  or  the 
facts  stated  in  the  order,  are  a  special  ver- 
dict and  determine  all  matters  of  fact,  like 
the  verdict  of  a  jury. 

United  States  v.  Smith,  04  U.  S.  214,  24 
L.  ed.  115;  Stone  v.  United  States,  1G4  U. 
S.  380,  41  L.  ed.  477,  17  Sup.  Ct.  Rep.  71. 

Special  verdicts  must  contain  within 
themselves,  without  the  slightest  reference 
to  the  testimony,  every  essential  fact  neces- 
sary to  warrant  the  court  in  rendering  judg- 
ment. A  special  verdict,  in  order  to  sus- 
tain the  judgment,  must  pass  upon  all  the 
material  issues  made  in  the  pleading,  so  as 
to  enable  the  court  to  say  upon  the  plead- 
ing and  verdict,  without  looking  at  the  evi- 
dence, which  party  is  entitled  to  judgment. 

Ward  v.  Cochran,  150  U.  S.  597,  608,  37 
L.  ed.  1105,  1108,  14  Sup.  Ct.  Rep.  230; 
Prentice  v.  Zane,  8  How.  470,  483,  12  L.  ed. 
IICO,  1166;  Hodges  v.  Easton,  106  U.  S.  408, 
27  L.  ed.  160,  1  Sup.  Ct.  Rep.  307. 

If  the  land  has  been  merely  injured  or 
its  use  impaired,  there  has  been  no  taking 
as  contemplated  by  the  6th  Amendment. 

Northern  Xransp.  Co.  v.  Chicago,  09  U.  S. 
635,  642,  25  Lw  ed.  336,  338;  Mills  v.  United 
States,  12  L.R.A.  673,  46  Fed.  742. 

Assistant  Attorney  General  John  Q. 
Thompson  and  Mr.  P.  M.  Cox  filed  a  sep- 
arate brief  for  plaintiff  in  error: 

The  court  cannot  undertake  to  supply 
omissions  or  reconcile  contradictory  state- 
ments in  the  findings.  It  will  only  inquire 
whether  the  judgment  below  is  supported  by 
the  facts  specifically  found. 

«^has6  v.  United  States,  155  U.  S.  480,  500, 
39'  L.  ed.  234,  238,  15  Sup.  Ct.  Rep.  174; 
District  of  Columbia  v.  Barnes,  107  U.  S. 
146,  40  L.  ed.  600,  25  Sup.  Ct.  Rep.  401; 
Mahan  v.  United  States,  14  Wall.  1100,  20 
L.  ed.  764. 

Mr.  Edward  S.  Jonett  argued  the  cause 
and  filed  a  brief  for  defendants  in  error : 

Land  which  is  overflowed  is  taken  in  the 
constitutional  sense. 

Pumpelly  v.  Green  Bay  k  M.  Canal  Co.  13 
Wall.  166,  20  L.  ed.  557;  United  States  v. 
Lynah,  188  U.  S.  455,  47  L.  ed.  542,  23  Sup. 
Ct.  Rep.  340. 

Any  injury  to  property  of  an  individual 
which  deprives  the  owner  of  the  ordinary 
use  of  it  is  equivalent  to  a  taking,  and  en- 
titles him  to  a  compensation. 

Cooley,  Const.  Lim.  5th  ed.  p.  671. 

The  doctrine  of  pro  ianio  appropriation  is 
universally  recognized. 

Broadwell  v.  Kansas  City,  75  Mo.  213.  42 
Am.  Rep.  406;  Payne  v.  Kansas  City,  St.  J. 
ft  C.  B.  R.  Co.  112  Mo.  6,  17  L.R.A.'  632,  20 
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S.  W.  322;  Mills,  EnL  Dom.  §  30;  PearsaU 
v.  Eaton  County,  74  Mich.  658,  4  L.RJL  193, 
42  N.  W.  77. 

Even  if  the  lower  court  does  refer  to  and 
discuss  the  evidence,  yet  its  ultimate  find- 
ing of  fact  stands  because  it  is  a  finding. 

Stone  V.  United  States,  164  U.  S.  380,  41 
L.  ed.  477,  17  Sup.  Ct  Rep.  71. 

Per  Curiam: 

The  judgment  is  affirmed  on  the  authority 
of  United  States  v.  Welch  (decided  April  25, 
1010), 217  U.S.  333, ante, 787,  30  Sup.  Ct, 
Rep.  527;  but  it  is  ordered  that  before  the 
government  is  required  to  pay  for  the  land 
held  to  have  been  taken,  plaintiffs  beloir 
shall  furnish  a  survey  definitely  ascertaining 
the  land  by  metes  and  bounds. 

Afiirmed. 


German    Alliance   Inbubance    Compant, 
Petitioner,  v.  Home  Water  Supply  Com- 
pany.   [No.  843.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 
Mr.  Uartwell  Cabell  for  petitioner. 
No  appearance  for  respondent. 
April   11,   1010.     Granted. 


E.   G.   Coffin   et   al.,   etc..   Petitioners,   ▼. 

Chas.  R.  Flint.     [No.  838.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  176  Fed.  872. 

Messrs.  R.  C.  Strudwick  and  E.  J.  Justice 
for  petitioners 

Messrs.  J.  H.  Merrimon  and  J.  Frank 
Snyder  for  respondent. 

April  11,  1010.    Denied. 


Southern    Paving    &    Construction    Co. 

Petitioner,  v.  Greensboro.     [No.  840.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  04  C.  C.  A.  202,  168 
Fed.  880. 

Mr.  Alfred  S.  Barnard  for  petitioner. 

Mr.  E.  J.  Justice  for  respondent. 

*April  11,  1010.    Denied.  [603 


S.  Graeme  Harrison,  Petitioner,  ▼.  Vbjjjl- 

DELPHIA   CONTRIBUnONSHIP  FOB  THE   III- 
8URANCE  or  HOXTSES.     [No.  841.] 

Petition  lor  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  176  Fed.  323. 

Mr.  R.  Mason  Lisle  for  petitioner. 

No  appearance  for  respondent. 

April  11,  1010.    Denied. 
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Lillian  F.  Slocum,  Executrix,  etc.,  Peti- 

tioner,   y.   New   Yobk   Lhv  Insubahoi 

Company.     [No.  840.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Tliird  Circuit. 

DunicI  B.  Henderson  for  petitioner. 

No  appearance  for  respondent. 

April  18,  1910.     Granted. 


Grorqe  M.  Nowell  et   al.,    Petitioners,   v. 

International   Tbust   Company   et   al. 

[No.  865.] 

Petition  for  a  Writ  of  Certiorari  to  tbe 
I'liitcd  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  same  case  below,  04  C.  C.  A.  589,  109 
Fed.  497. 

Messrs.  Gcorj^e  M.  Nowell  and  Joseph  B. 
Church  for  petitioners. 

Messrs.  E.  S.  Pillsbury  and  Lewis  P. 
Shack leford  for  respondents. 

April  18,  1910.    Denied. 


Hubert  Hopkins,  Petitioner,  ▼.  Hbbeb  C. 

Peters  et  al.     [No.  801.] 

604]  Petition  for  a  Writ  of  •Certiorari  to 
the  Court  of  Appeals  of  the  District  of  Co- 
lumbia. 

Si^e  same  case  below,  M  App.  D.  C.  141. 

Messrs.  F.  R.  Cornwall  and  L.  S.  Bacon 
for  petitioner. 

No  appearance  for  respondents. 

April  18,  1910.    Denied. 


Illinois  Central  Railroad  Company,  Pe- 
titioner,  V.   Mary   O'Neil  et  aL      [No. 
806.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

See  same  case  below,  177  Fed.  328. 
Messrs.  Hunter  C.  Leake,  Gustaye  Lemle, 

and  Blcwctt  Lee  for  petitioner. 
No  appearance  for  respondents. 
April  18,  1910.    Denied. 


United   States,   Petitioner,   t.   Atchison, 

ToPEKA,  &  Santa  Fe  Railwat  Company. 

[No.  878.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

The  Solicitor  General,  Edward  A.  Mose- 
ley,  and  Philip  J.  Doherty  for  petitioher. 

Mr.  Robert  Dunlap  for  respondent. 

April  26,  1910.    Granted. 
64  Ii.  ed. 


Frank  D.  Zell  et  al..  Petitioners,  v.  Nor- 
folk k  Southern  Railway  Company  et 
al.    [No.  856.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  176  Fed.  1023. 
Messrs.  John  G.  Johnson,  Thomas  Learn* 
ing,  and  Tazewell  Taylor  for  petitioners. 

Messrs.  Edward  R.  Baird,  Jr.,  Thomas  L. 
Chadbourne,  Jr.,  and  Frederick  Hoff  for  re- 
spondents. 
April  25,  1910.    Denied. 


Atchison,  Topeka,  ft  Santa  Fe  Railway 

Company,  Petitioner,  v.  Mark  B.  Ham- 

BLE.     [No.  884.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  same  case  below,  22  L.R.A.(N.S.)  323, 
92  C.  C.  A.  147,  164  Fed.  410. 

Messrs.  Gardiner  Lathrop,  Robert  Dun* 
lap,  T.  J.  Norton,  and  Edgar  W.  Camp  for 
petitioner. 

Paul  Sleman  for  respondent. 

*April  25,   1910.     Denied.  [605 


Whitin   Machine    Works,   Petitioner,   ▼• 
Lewis  T.  Houohton.     [No.  873.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 

Messrs.   Edmund  Wetmore  and  William 

A.  Jenner  for  petitioner. 
Messrs.  Louis  W.  Southgate  and  W.  K. 

Richardson  for  respondent. 
May  2,  1910.    Denied. 


Roy  Vermont  et  al..  Petitioners,  ▼.  United 

States.     [No.  887.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  174  Fed.  792. 

Messrs.  Shepard  Barclay  and  Thomas  T. 
Fauntleroy  for  petitioners. 

The  Attorney  General,  the  Solicitor  Gen* 
eral,  and  Assistant  Attorney  General  Hair 
for  respondent. 

May  16,  1910.     Denied. 

May  31,  1910,  motion  for  leave  to  present 
petition  for  rehearing  denied. 

•ft 
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Oct.  Tebm, 


O.   M.  Cabteb,  Petitioner,  v.  Chables  A. 

Goss.    [No.  902.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  175  Fed.  lOlO. 

Messrs.  F.  Charles  Uume  and  Leigh  Rob' 
inson  for  petitioner. 

Messrs.  Maurice  E.  Locke,  Eugene  P. 
Locke,  James  H.  Mcintosh,  John  Charles 
Harris,  and  Edward  F.  Harris  for  respond- 
ent. 

May  16,  1010.     Denied. 


F.    Morse    Aecheb,    Substituted    Receirer, 

etc.,  Petitioner,  v.  Fidelity  Trust  & 
Safe  Deposit  *Compant  et  al.,  Execu-  [607 

tors,  etc.     [No.  928.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Messrs.  Reynolds  D.  Brown,  Malcolm 
Lloyd,  Jr.,  Chas.  H.  Burr,  and  J.  Arthur 
Lynham  for  petitioner. 

Mr.  Ira  Jewell  Williams  for  respondents. 

May  31,  1910.     Denied. 


606]  *  United  States  ex  eel.  Annie  Kel- 

ley.  Petitioner,  v.  J.  M.  Peters,  Sheriff, 

etc.     [No.  896.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  177  Fed.  885. 

Mr.  H.  Winship  Wheatley  for  petitioner. 

Mr.  William  M.  Acton  for  respondent. 

May  31,  1910.    Denied. 


Southern  Pacific  Company,  Petitioner,  v. 

Viscount  De  Valle  Da  Costa,  Admin- 
istrator, etc.     [No.  898.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

See  same  case  below,  176  Fed.  843. 

Messrs.  Moses  Williams  and  William  D. 
Turner  for  petitioner. 

No  appearance  for  respondent. 

May  31,  1910.    Denied. 


Glore   Asphalt    Company,    Petitioner,   ▼. 

Union    Construction    &    Deveix>pmxmt 

Company  et  al.     [No.  929.] 

Petition  for  a  W>it  of  Certiorari  to  the 
United  States  Circuit  Court  of  AppeaU  for 
the  Fifth  Circuit. 

See  same  case  below,  97  C.  C.  A.  650,  173 
Fed.  866. 

Messrs.  £.  V.  Brookshire  and  Joseph  H. 
Call  for  petitioner. 

Messrs.  William  Grant,  Harry  H.  Hall, 
and  J.  Blanc  Monroe  for  respondents. 

May  31,  1910.    Denied. 


United  Surety   Company  of  Baltimore, 
Petitioner,  v.  Iowa  Manufacturing  Com- 
pany et  al.     [No.  924.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Mr.  Joseph  H.  Zumbalen  for  petitioner. 
Mr.  Herbert  R.  Marlatt  for  respondents. 
May  31,  1910.     Denied. 


Ransome  Concrete  Machinery  Company, 
Petitioner,  v.  United  Concrete  Machin- 
ery Company.     [No.  930.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  177  Fed.  413. 
Mr.  Charles  L.  Sturtevant  for  petitioner. 
Mr.  Stephen  J.  Cox  for  respondent. 
l^Iay  31,  1910.    Denied. 


WnxiAM    W.    WiLMERTON,    Petitioner,    v. 

Frank  Wilmerton  et  al.     [No.  927.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  176  Fed.  896. 

Mr.  James  M.  Spear  for  petitioner. 

Messrs.  S.  S.  Gre^ry  and  C.  H.  Poppen- 
husen  for  respondents. 

May  31,  1910.    Denied. 

too 


General  Fireproofino  Company,  Petition- 
er, V.  L.  Wallace  k  Son  [No.  938]; 
Title  Guaranty  k  Surety  Company  of 
ScR ANTON,  Pa.,  Petitioner,  v.  L.  Wal- 
lace k  Son  [No.  939.] 
Petition  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 

See  same  case  below,  175  Fed.  650. 
Messrs.  F.  H.  Atwood,  Frank  Hagerroan, 

and  Amor  H.  •Sargent  for  petitioner.  [60S 
Mr.  John  N.  Hughes  for  respondents. 
May  31, 1910.    Denied. 

917  U.  8. 
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608-010 


Lehigh  Valley  TnAxsPonTATiON  Company, 

Claimant,    etc.,    Petitioner,    v.    Thomas 

Monk,  Jr.,  et  al.     [No.  940.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  176  Fed.  723. 

Mr.  Archibald  G.  Thacher  for  petitioner. 

Messrs.  Herbert  Green,  James  J.  Maek- 
lin,  and  De  Laipiel  Berier  for  rcspondenta. 

May  31,  1910.    Denied. 


PiTTSBUBOH  MANUFACTURrNO  COMPANY,  Pe- 
titioner, V.  Ludlow  Valve  ALinufactub- 
ING  Company.     [No.  946.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

See  same  case  below,  177  Fed.  691. 
Mr.  James  I.  Kay  for  petitioner. 
Messrs.    Samuel   Untermeycr   and   Louis 

Marshall  for  respondent. 
May  31,  1910.    Denied. 


Western  Assurance  Company  or  Tobon- 
To,  Petitioner,  v.  Tweedie  Trading  Com- 
pany [No.  950] ;  A.  Foster  Higgins  et 
fkh,  Petitioners,  v.  Tweedis  Trading  Com- 
pany [No.  961]. 
Petition   for   Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Messrs.   Charles   C.   Burlingham   and   A. 

Leo  Everett  for  petitioners. 

Mr.  Frederick  M.  Brown  for  respondents. 
May  31,  1910.    Denied. 


Ellis  Bartholomew,  Petitioner,  ▼.  United 

States.     [No.  949.] 
609]    Petition    for    a   writ  of   ^Certiorari 
to  the  United  States  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  177  Fed.  902. 

Mr.  r  H.  Kaiser  for  petitioner. 

The  Attorney  General,  the  Solicitor  (Gen- 
eral, and  Assistant  Attorney  General  Harr 
for  respondent. 

May  31,  1910.    Denied. 


Thomas  D.  Wilooxon,  Plaintiff  in  Error, 
▼.  Mitchell  H.  Willcoxon,  Martha  E. 
Lemon,  and  Mary  D.  Proctor.  [No.  162.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Illinois. 
H.  T.  Wilcoxon  for  plaintiff  in  error. 
J.  A.  Grain  for  defendants  in  error. 
April    11,    1010.     Dismissed   with  costs, 

pursuant  to  the  Tenth  Rule. 

1(4  li.  ed. 


C.  R.  Smith,  Plaintiff  in  Error,  v.  Armour 
Packing  Company.    [No.  163.] 
In   Error   to   the   United   States   Circuit 

Court  of  Appeals  for  the  Eighth  Circuit 
Mr.  S.  T.  Bledsoe  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
April    16,    1910.     Dismissed   with   coats, 

pursuant  to  the  Tenth  Rule. 


Secundino  Mexpezona,  Plaintiff  in  Error, 

V.  United  States.     [No.  886.] 

In  Error  to  the  Supreme  Court  of  the 
Philippine  Islands. 

The  Attorney  General  and  the  Solicitor 
General  for  defendant  in  error. 

April  18,  1910.  Docketed  and  dismissed 
on  motion  of  Mr.  Solicitor  General  Bowers 
for  the  defendant  in  error. 


*Fernando  Vasquez  Morales  et  al.,  [610 

Appellants,  v.  Juan  Vicenty  Ramos.  [No. 

1G9.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Mr.  Herbert  E.  Smith  for  appellants. 

No  appearance  for  appellee. 

April  19,  1910.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


S.  Davies  Warfield  et  al.,  Receivers,  etc., 

Plaintiffs  in  Error,  v.  JouN  B.  Gaston. 

[No.  483.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Alabama. 

Messrs.  John  P.  Tillman  and  Robert  E. 
Steiner  for  plaintiffs  in  error. 

Messrs.  Alexander  M.  Garber  and  Samuel 
D.  Weakley  for  defendant  in  error. 

April  26,  1910.  Judgment  reversed  with 
costs,  and  cause  remanded  for  further  pro- 
ceedings, per  stipulation  of  counsel. 


New    York    Life    Insurance    Company, 

Plaintiff  in   Error,  v.   FiTZ  H.  McMas- 

TER,    as    Insurance    Commissioner,    ete. 

[No.  901.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  South  Carolina. 

Mr.  T.  Moultrie  Mordecai  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

April  28,  1910.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  in  error. 

901 
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SUPBBMX  OOUBT  OF  THE  UnITSD  STATES. 


Oct.  Teem, 


FouBTH  Street  National  Bank,  Petition- > 

er,  v.  A.  Mebbitt  Taylob  et  al.,  TruBtees, 

etc     [No.  629.] 

On  Writ  of  Certiorari  to  the  United 
States  Cireuit  CSourt  of  Appeals  for  the 
Third  Cireuit 

Mr.  Samuel  Diekson  for  petitioner. 

No  appearanoe  for  respondents. 

Kay  31,  1910.    Dismissed  with  costs  on 
motion  of  counsel  for  the  petitioner. 
t09 


*OuvE    Ella    Mabilla     Habding,    [611 

Plaintiff  in  Error,  y.  Mtbtlb  Gillett  et 

al.  [No.  910.] 

In  Error  to  the  Supreme  Court  of  tlie 
State  of  Oklahoma. 

Messrs.  J.  C.  Robberts  and  George  W. 
Buckner  for  plaintiff  in  error. 

Messrs.  Arthur  A.  Birney  and  Henry  F. 
Woodard  for  defendants  in  error. 

May  31,  1910.  Dismissed  with  costs  on 
motion  of  counsel  for  the  plaintiff  in  error. 
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1]  *MATILDA   VON   ELLERT    SISTARE,  its  collection  may  not  be  the  same  in  both 

Plff.  in  Err., 

V. 

HORACE  RANDALL  SISTARE. 
(See  S.  C.  Reporter's  ed.  1-26.) 

Jadgrment  —  f all  faith  and  credit  — ali- 
mony. 

1.  A  decree  for  the  future  payment  of  x  xr  vj>T>n-D  a^  ai  o  /^  x  * 
alimony  is,  as  to  instalments  pTst  due  and  T  \  ^^^^?  }^  i^\  Supreme  Court  of 
unpaid;  within  the  protection  of  the  full  •■-  r^^^^^  ^^  *h®  State  of  Connecticut  to 
faith  and  credit  clause  of  the  Federal  Con-  review  a  judgment  which  reversed  a  judg- 
stitution,  provided  that  no  modification  of  ment  of  the  Superior  Court  of  New  Lon- 
the  decree  was  made  prior  to  the  maturity  don  County,  in  that  state,  for  the  recovery 
of  such  instalments,  unless  by  the  law  of  of  overdue  and  unsatisfied  instalments  of 
the  state  in  which  the  decree  was  rendered  alimony  under  a  decree  of  the  Supremo 
its  enforcement  is  so  completely  within  the  Court  of  the  State  of  New  York.  Reversed 
discretion  of  the  courts  of  that  state  that  ^^^  remanded  for   further  proceedings. 

they  may  annul  or  modify  the  decree,  even        ^^    ^ ,   ,         o^c  r^  ?    ,«-. 

as  to  overdue  and  unsatisfied  instel^ents.  ,  ^^,«^™^   ^*^„  ^J^Yl,  ^t^'''''''   ^'    ^^ 

[For   other   cases,   see   Judgment,   983-987,   In  Am.  bt.  Kep.  102,  66  Atl.  772. 

Digest  Sup.  Ct  1908.1  The  facts  are  stated  in  the  opinion. 

Judgment  —  full  faith  and  credit  —  all-  _ .            «  ^         «     .. 

inony^  Messrs.  Robert  Goeller  and  Benjamin 

2.  Decrees  of  the  New  York  courts  for  Slade  argued  the  cause  and  filed  a  brief  for 
the  future  payment  of  alimony  are  not  sub-  plaintiff  in  error: 

ject  to  annulment  or  modification  by  those  Alimony  decreed  to  a  wife  in  a  divorce  of 

courts   as   to   overdue   and   unsatisfied    in-  separation  from  bed  and  board  ia  aa  much  a 

Btalments,  so  as  to  deprive  such  decrees  of  jebt  of  record,   until  the  decree  haa  been 

clause  of  the  Federal  Constitution.  T>v«i-rr 

[For   other  cases,   see   Judgment,  088-987,   In  Barber  v.  Barber,  21  How.  682,  16  L.  ed. 

Digest  Sup.  Ct.  1908.1  226;    Howard   v.    Howard,    16   Mass.    196; 

Judgment  —  fall  faith  and  credit.  ciark  v.  Clark,  6  Watts  &  S.  86;  Wheeler  v. 

3.  A  judgment  enforceable  in  the  state  wheeler,  2  Dane,  Abr.  310;  Knapp  v.  Knapp, 
where  rendered  must  be  given  etiect  in  an-  -^  ,,  ,  ^.. ,  t,^«k-:^«J  -  a^i^^:^^  oo 
other  state,  under  the  full  faith  and  credit  ^  l^'J^}}  x  S^T  onf  oo  ?P'°cf^;,^^ 
clause  of  the  Federal  Constitution,  al-  Wash.  48,  64  L.R.A.  204,  83  Am.  St.  Rep. 
though  the  modes  of  procedure  to  enforce  806,  62  Pac.  126;  Arrington  v.  Arrington, 


Note. — ^As  to  full  faith  and  credit  to  be 
given  to  state  records  and  judicial  proceed- 
ings— see  notes  to  Lindley  v.  O'Reilly,  1 
L.R.A.  79;  Cummington  v.  Belcherton,  4 
L.R.A.  131 ;  Rand  v.  Hanson,  12  L.R.A.  674; 
Wiese  v.  San  Francisco  Musical  Fund  Soc. 
7  L.R.A.  578;  Darby  v.  Maver,  6  L.  ed.  U. 
8.  367;  Mills  v.  Duryee,  3  L.  ed.  U.  S.  411 ; 
D'Arcy  v.  Ketchiun,  13  L.  ed.  U.  S.  648; 
54  li.  ed. 


and  Huntington  v.  Attrill,  36  L.  ed.  U.  8. 
1123. 

On  action  to  recover  instalments  of  ali- 
mony accruing  under  a  decree  rendered  in 
another  state—aee  note  to  Israel  v.  larael, 
9  L.R.A.(N.S.)   1168. 

On  equity  jurisdiction  to  enforce  a  foreign 
decree  for  alimony — see  note  to  Davis  t. 
Davis,  9  L.RJl.(N.S.)  1071. 
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127  N.  C.  190,  52  L.R.A.  201,  80  Am.  St 
Rep.  791,  37  S.  £.  212. 

The  court's  power  to  modify  a  decree  in 
respect  to  alimony  does  not  destroy  its 
finality. 

Dow  V.  Blake,  148  III.  76,  39  Am.  St.  Rep. 
156,  35  N.  £.  761. 

In  the  ahsenoe  of  a  modification,  the 
courts  of  Connecticut  should  be  required  to 
give  to  that  decree  the  same  binding  force 
and  effect  that  it  has  in  the  state  of  New 
York. 

Barber  v.  Barber,  supra;  Kunze  v.  Kunze, 
94  Wis.  54,  59  Am.  St.  Rep.  86t,  68  N.  W. 
391;  Trowbridge  v.  Spinning,  supra;  Dob- 
son  V.  Pearce,  12  N.  Y.  15G,  02  Am.  Dec. 
152;  Fletcher  v.  Ferrcl,  9  Dana,  372,  35 
Am.  Dec.  143;  Cheever  v.  Wilson,  9  Wall. 
108,  19  L.  ed.  604;  Shields  v.  Thomas,  18 
How.  253,  15  L.  ed.  308;  Youngs  v.  Carter, 
10  Hun,  194. 

The  judgment  of  a  state  court,  if  that 
court  had  jurisdiction  to  render  it,  is  en- 
titled to  the  same  full  faith  and  credit  in 
the  courts  of  another  state  that  it  has  in 
the  state  where  rendered,  as  a  valid  domestic 
judgment. 

Harris  v.  Balk,  198  U.  S.  215,  49  L.  ed. 
1023,  25  Sup.  Ct  Rep.  625,  3  A.  &  E.  Ann. 
Cas.  1084. 

An  action  at  law  will  lie  in  a  Federal 
court  upon  a  decree  of  divorce  rendered  by 
a  state  court  of  equity  to  recover  the  ali- 
mony accrued  at  the  time  of  the  filing  of  the 
complaint. 

Knapp  V.  Knapp,  59  Fed.  641;  McCrack- 
en  V.  Swartz,  5  Or.  03;  Dubois  v.  Dubois, 
0  Cow.  494;  Allen  v.  Allen,  100  Mass.  374; 
Hansford  v.  Van  Auken,  79  Ind.  302. 

The  same  general  rule  of  law  should  apply 
to  the  decree  in  question  that  would  apply 
to  an  instrument  in  writing  for  the  pay- 
ment of  money  that  will  become  due  in  in- 
stalments, except  that  the  decree  in  question 
has  greater  dignity,  and  must  be  given  more 
faith  and  credit  than  a  mere  written  obli- 
gation can  possibly  have. 

Brisbane  v.  Dobson,  50  Mo.  App.  176. 

An  action  of  debt  will  lie  on  a  judgment 
as  soon  as  it  is  recovered.  In  the  majority 
of  the  states  of  this  Union  the  owner  of  a 
judgment  may  bring  suit  thereon  in  the 
same  court  that  rendered  it,  or  in  any  oth- 
er court  of  competent  jurisdiction,  and  pros- 
ecute it  to  final  judgment,  notwithstanding 
the  collection  of  the  original  judgment 
might  still  have  been  enforced  by  execution 
in  the  state  of  its  rendition. 

Freeman,  Judgm.  §  432. 

The  judgment  of  a  sister  state  is  con- 
clusive on  the  merits  for  the  purpose  of 
pleadins:  and  evidence,  and  is  entitled  to 
the  full  dignity  of  a  record ;  and  the  defend- 
ant cannot,  when  sued  on  a  judgment,  deny 
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the  notice  which  it  recites,  or  the  obliga- 
tion which  it  establishes,  or  impeach  its 
justice. 

Mills  V.  Duryee,  7  Cranch,  481,  3  L.  ed. 
411. 

An  order  for  the  payment  of  alimony  is 
simply  an  order  for  the  payment  of  money. 

Blake  ▼.  People,  80  111.  14;  Couglilin  v. 
Ehlert,  39  Mo.  287. 

That  being  so,  the  irresistible  conclusion 
follows  that,  in  order  to  recover  the  pay- 
ment of  such  money,  an  ordinary  civil  ac- 
tion is  all  that  is  necessary  to  enforce  tlie 
payment  of  the  amount  of  money  due  at  the 
time  of  the  institution  of  the  action. 

Barber  v.  Barber  and  Brisbane  v.  Dobson, 
supra. 

The  defendant  in  error  in  the  case  at  bar 
is  precluded  from  attacking  the  dignity  and 
effect  of  the  judgment  in  question  until  it 
has  been  actually  reversed  or  set  aside. 

Bullock  V.  Bullock,  57  N.  J.  L.  508,  31  Atl. 
1024;  Bennett  v.  Bennett,  Deady,  299,  Fed. 
Cas.  No.  1,318. 

The  decree  of  divorce,  valid  and  effectual 
by  the  law  of  the  state  in  which  it  is  ob- 
tained, is  valid  and  effectual  in  all  other 
states. 

Cheever  v.  Wilson,  9  Wall.  108,  19  L.  ed. 
604. 

A  judgment  of  one  state  does  not  carry 
the  efficacy  of  a  judgment  in  another  state, 
capable  of  enforcement  by  execution,  until 
such  judgment  is  reduced  to  a  new  judgment 
in  the  place  where  it  is  sought  to  enforce  it. 
After  obtaining  a  judgment  in  the  place  of 
enforcement,  it  can  only  be  executed  in  the 
latter  state  as  its  laws  may  permit. 

First  Nat.  Bank  v.  Duel  County,  74  Fed. 
373;  lAmberton  v.  Grant,  94  Me.  508,  80 
Am.  St.  Rep.  415,  48  Atl.  127;  Carter  v.  Ben- 
nett, 6  Fla.  214;  Thompson  v.  Whitman,  18 
Wall.  457,  403,  21  L.  ed.  897,  899;  Wiscon- 
sin v..  Pelican  Ins.  Co.  127  U.  S.  265,  292, 
32  L.'ed.  239,  244,  8  Sup.  Ct.  Rep.  1370; 
Bullock  V.  Bullock,  51  N.  J.  Eq.  444,  27 
Atl.  435. 

A  judgment  recovered  in  one  state  is  not 
executory  in  any  other  state  in  the  sense 
that  final  process  for  its  enforcement  could 
issue  on  merely  filing  or  docketing  the  judg- 
ment, as  in  the  case  of  a  domestic  judgment. 

Carter  v.  Bennett,  supra;  Leathe  v.  Thom- 
as, 109  111.  App.  434;  Dunham  v.  Dunham, 
57  111.  App.  475;  Joice  v.  Scales,  18  Ga.  725. 

The  constitutional  provision  for  giving 
full  faith  and  credit  to  such  judgments,  as 
we  understand  it,  relates  only  to  their  ef- 
fect as  evidence  or  a  bar  to  further  litiga- 
tion. 

Clafiin  V.  McDermott,  20  Blatchf.  522,  12 
Fed.  375;  Chicago  &  A.  R.  Co.  v.  Wiggins 
Ferry  Co.  108  U.  S.  18,  27  L.  ed.  636,  1  Sup. 
Ct.  Piep.  614,  617. 

S18  U.  8. 
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In  an  action  on  a  foreign  judgment 
Awarding  alimony  to  the  plaintiff,  no  other 
relief  can  be  had  than  a  recovery  for  paat- 
-due  alimony. 

Wood  V.  Wood,  7  Misc.  579,  28  N.  Y. 
Supp.  ]54. 

A  bill  in  equity  by  a  woman  against  her 
former  husband,  to  enforce  a  provision  of  a 
foreign  decree  of  divorce  awarding  her  a 
definite  and  ascertained  sum  as  alimony,  is 
demurrable  on  the  ground  that  she  has  an 
adequate  remedy  at  law  by  an  action  of 
debt  on  the  decree. 

Davis  ▼.  Davis,  20  App.  D.  C.  258,  0 
L.R.A.(N.S.)  1071. 

The  allowance  in  the  decree  of  alimony 
created  a  judicial  debt  of  record,  and  formed 
a  proper  foundation  for  the  recovery  of 
aaid  debt  in  the  present  action. 

Wetmore  v.  Wetmore,  140  N.  Y.  620,  33 
L.R.A.  708,  52  Am.  St.  Rep.  752,  44  N.  E. 
109;  France  v.  France,  79  App.  Div.  291, 
79  N.  Y.  Supp.  579;  Barber  ▼.  Barber,  su- 
pra. 

The  decree  in  question  ought  to  be  en- 
forced as  any  other  judgment  out  of  any 
property  of  the  husband,  wherever  found. 

Bouslough  y.  Bouslough,  08  Pa.  495 ;  Bris- 
bane V.  Dobson  and  Barber  v.  Barber,  supra. 

Mr.  William  J.  Brennan  argued  the 
cause  and  filed  a  brief  for  defendant  in  er- 
ror: 

The  New  York  courts  hold  that  an  order 
of  this  character  is  subject  to  modification 
at  any  time  by  the  court  which  granted 
it,  independent  of  statute,  and  is  enforceable 
only  in  the  method  provided  by  the  statute. 

Tonjes  v.  Tonjes,  14  App.  Div.  542,  43  N. 
Y.  Supp.  941 ;  Weber  v.  Weber,  93  App.  Div. 
149,  87  N.  Y.  Supp.  519;  Branth  v.  Branth, 
20  N.  Y.  Civ.  Proc.  Rep.  33,  13  N.  Y.  Supp. 
360. 

The  courts  of  one  state  will  not  enforce 
the  judgments  of  the  courts  of  another  state, 
which  are  subject  to  modification,  and  are 
not  final  judgments  for  fixed  sums  of  money. 

Lynde  v.  Lynde,  162  N.  Y.  405,  48  L.R.A. 
679,  76  Am.  St.  Rep.  332,  56  N.  E.  979,  181 
U.  S.  183,  45  L.  ed.  810,  21  Sup.  Ct.  Rep. 
555;  Audubon  v.  Shufeldt,  181  U.  S.  577,  45 
L.  ed.  1010,  21  Sup.  Ct.  Rep.  735;  Wetmore 
V.  Markoe,  196  U.  S.  68,  49  L.  ed.  390,  25 
Sup.  Ct.  Rep.  172,  2  A.  &  £.  Ann.  Cas.  265; 
Israel  v.  Israel,  9  L.R.A.(N.S.)  116,  79  C. 
C.  A.  32,  148  Fed.  576,  8  A.  &  £.  Ann.  Gas. 
697;  Arrington  v.  Arrington,  131  N.  G.  143, 
92  Am.  St.  Rep.  769,  42  S.  E.  554;  Page  v. 
Page,  189  Mass.  85,  75  N.  E.  92,  4  A.  &  E. 
Ann.  Cas.  296. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

In  1899,  by  a  judgment  of  the  supreme 
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court  of  the  state  of  New  York,  the  plaintiff 
in  error  was  granted  a  separation  from  bed 
and  board  from  her  husband,  the  defendant 
in  error,  and  he  was  ordered  to  pay  her 
weekly  the  sum  of  $22.50  for  the  support 
of  herself  and  the  maintenance  and  edu- 
cation of  a  minor  child.  The  judgment, 
omitting  title,  is  copied  in  the  margin.f 

*In  July,  1904,  at  which  time  none  of  the  [8 
instalments  of  alimony  had  been  paid,  the 
wife  commenced  this  action  in  the  superior 
court  of  New  London  county,  Connecticut, 
to  recover  the  amount  then  in  arrears  of  the 
decreed  alimony.  The  cause  was  put  at 
issue  and  was  heard  by  the  court.  As  stated 
by  the  trial  judge,  in  a  "finding''  by  him 
made:   "The  defendant  made  the  following 


fThis  action  having  been  begun  by  the 
service  of  the  summons  herein  on  tlie  de- 
fendant personally,  .  now  on  mo- 
tion of  .  .  .  attorneys  for  the  plaintiff, 
it  is 

Ordered,  adjudged,  and  decreed  that  the 
plaintiff  be,  and  she  hereby  is,  forever  sep- 
arated from  the  defendant,  and  from  the 
bed  and  board  of  said  defendant,  on  the 
ground  of  nonsupport  and  cruel  and  inhu- 
man treatment  by  the  defendant.    And  it  is 

Further  ordered,  adjudged,  and  decreed 
that  from  and  after  the  entry  of  this  de- 
cree the  defendant,  Horace  Randall  Sistare, 
pay  to  the  plaintiff,  Matilda  Von  Ellert 
Sistare,  for  her  maintenance  and  support 
and  the  maintenance  and  education  of  Hor- 
ace Von  Ellert  Sistare,  the  minor  c^.iild  of 
the  plaintiff  and  defendant,  the  sum  of  twen- 
ty-two and  50-100  dollars  ($22.50)  per  week, 
such  sum  to  be  paid  into  the  hands  of  her 
attorneys  of  record  in  this  action  on  each 
and  every  Monday.    And  it  is  further 

Ordered,  adjudged,  and  decreed  that  the 
sole  care,  custody,  control,  and  education 
of  said  minor  child,  Horace  Von  Ellert  Sis- 
tare, is  hereby  awarded  to  the  plaintiff,  and 
the  defendant,  upon  complying  fully  with 
each  and  all  of  the  directions  of  the  de- 
cree herein,  and  not  otherwise,  and  during 
his  good  behavior,  shall,  until  the  further 
order  of  this  court,  be  permitted  to  see 
said  child  for  the  space  of  two  hours,  be- 
tween the  hours  of  10  and  12  o'clock  in  the 
forenoon  on  Wednesdays  and  Saturdays,  ex- 
cepting Wednesdays  and  Saturdays  during 
the  months  of  July,  August,  and  Septem- 
ber of  each  year.     And  it  is  further 

Ordered,  adjudged,  and  decreed  that  costs 
are  hereby  awarded  to  the  plaintiff  against 
the  defendant,  taxed  at  the  sum  of  one  hun- 
dred and  seventeen  and  67-100  dollara 
($117.67),  and  that  the  plaintiff  do  recover 
said  costs  from  the  defendant  and  have 
execution  therefor.    And  it  is  further 

Ordered,  adjudged,  and  decreed  that  the 
plaintiff  have  leave  to  apply  from  time  to 
time  for  such  orders  at  the  foot  of  this 
judgment  as  may  be  necessary  for  its  en- 
forcement and  for  the  protection  and  en- 
forcement of  her  rights  in  the  premises. 
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elaimi  of  law  as  to  the  judgment  to  be  ren- 
dered in  this  action: 

9]  **'(a)  That  the  judgment  rendered  by 
the  supreme  court  of  the  state  of  New  York, 
in  requiring  the  future  payment  of  $22.60 
per  week,  did  not  constitute  a  final  judgment 
for  a  fixed  sum  of  money,  which  is  enforce- 
able and  collectible  in  this  action. 

"(b)  That  said  judgment,  being  subject 
to  modification  by  the  court  which  granted 
it,  is  not  a  judgment  which  the  courts  of 
this  state  will  enforce. 

''(c)  That  the  requirement  that  said 
•ums  of  money  should  be  paid  as  aforesaid 
does  not  constitute  a  debt  or  obligation 
from  the  defendant  to  the  plaintiff  which 
can  be  enforced  in  this  action. 

"(d)  That  said  judgment  requiring  the 
said  weekly  payments  cannot  be  enforced  in 
any  other  way  than  according  to  the  pro- 
cedure prescribed  in  the  statutes  of  the 
state  of  New  York,  and  cannot  be  enforced 
in  this  action. 

"(e)  Tliat  the  judgment  which  is  sought 
to  be  enforced  in  this  action  is  not  a  final 
Judgment,  entitled  to  full  faith  and  credit 
in  this  state  by  virtue  of  the  provisions  of 
the  Constitution  of  the  United  States. 

"(f)  lliat  the  judgment  which  is  sought 
to  be  enforced  in  this  action  will  not  be  en- 
forced by  the  courts  of  this  state  through 
comity. 

"(g)  That  the  facts  will  not  support  a 
judgment  for  the  plaintiff." 

Tlie  court,  however,  adjudged  in  favor  of 
the  plaintiff,  and  awarded  her  the  sum  of 
$5,805,  the  arrears  of  alimony  at  the  com- 
mencement of  the  action. 

On  appeal,  the  supreme  court  of  er- 
rors (80  Conn.  1,  125  Am.  St.  Rep. 
102,  06  Atl.  772)  reversed  tlie  judg- 
ment and  remanded  the  cause  "for  the  ren- 
dition of  judgment  in  favor  of  the  defend- 
ant ;'*  and  such  a  judgment,  the  record  dis- 
closes, was  subsequently  entered  by  the  trial 
court.     This  writ  of  error  was  prosecuted. 

The  supreme  court  of  errors  of  Connecti- 
cut reached  the  conclusion  that  the  power 
10]  conferred  upon  a  New  York  •court  to 
modify  a  decree  for  alimony  by  it  rendered 
extended  to  overdue  and  unsatisfied  instal- 
ments as  well  as  those  to  accrue  in  the  fu- 
ture; that  hence  decrees  for  future  alimony, 
even  as  to  instalments  after  they  had  become 
past  due,  did  not  constitute  debts  of  record, 
and  were  not  subject  to  be  collected  by 
execution,  but  could  only  be  enforced  by  the 
special  remedies  provided  in  the  law,  and 
were  not  susceptible  of  being  made  the  basis 
of  judgments  in  the  state  of  New  York  in 
another  court  than  the  one  in  which  the 
decree  for  alimony  had  been  made.  Guided 
by  the  interpretation  thus  given  to  the 
New  Y'ork  law,  and  the  character  of  the 
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decree  for  future  alimony  which  was  based 
thereon,  it  was  decided  that  the  New  York 
judgment  for  alimony  which  was  sought' to 
be  enforced,  even  although  the  instalments 
sued  for  were  all  past  due,  was  not  a  final 
judgment,  which  it  was  the  duty  of  the 
courts  of  Connecticut  to  enforce  in  and  by 
virtue  of  the  full  faith  and  credit  clause  of 
the  Constitution  of  the  United  States. 
While  the  ruling  of  the  court  was,  of  course, 
primarily  based  upon  the  interpretation  of 
the  New  York  law,  the  ultimate  ruling  a» 
to  the  inapplicability  of  the  full  faith  and 
credit  clause  of  the  Constitution  was  ex- 
pressly rested  upon  the  decision  of  this 
court  in  Lynde  v.  Lynde,  181  U.  S.  187,  45 
L.  ed.  814,  21  Sup.  Ct.   Rep.   555. 

To  sustain  her  contention  that  the  action 
of  the  court  below  was  in  confiict  with  the 
duty  imposed  upon  it  by  the  full  faith  and 
credit  clause,  the  plaintiff  in  error,  by  her 
assignments,  in  effect  challenges  the  cor- 
rectness of  all  the  propositions  upon  which 
the  court  below  rested  its  action,  and  vir- 
tually the  defendant  in  error  takes  issue  in 
argument  as  to  these  contentions.  In  dis- 
posing of  the  controversy,  however,  we  shall 
not  follow  the  sequence  of  the  various  as- 
signments of  error,  or  consider  all  the  forma 
of  statement  in  which  the  contentions  of 
the  parties  are  pressed  in  argument,  but 
come  at  once  to  two  fundamental  questions 
which,  being  determined,  will  dispose  of  alt 
the  *issues  in  the  case.  Those  in-  [  1 1 
quiriea  are:  1st.  Where  a  court  of  one 
state  has  decreed  the  future  payment  of 
alimony,  and  when  an  instalment  or  in- 
stalments of  the  alimonv  so  decreed  have 
become  due  and  payable  and  are  un- 
paid, is  such  a  judgment  as  to  accrued 
and  past-due  alimony  ordinarily  embraced 
within  the  scope  of  the  full  faith  and  credit 
clause  of  the  Constitution  of  the  United 
States  so  as  to  impose  the  constitutional 
duty  upon  the  court  of  another  state  to  give 
effect  to  such  judgment?  2d.  If,  as  a  gen- 
eral rule,  the  full  faith  and  credit  clause 
does  apply  to  such  judgments,  is  the  partic- 
ular judgment  under  review  exceptionally 
taken  out  of  that  rule  by  virtue  of  the  na- 
ture and  character  of  the  judgment,  as  de- 
termined by  the  law  of  the  state  of  New 
York,  in  and  by  virtue  of  which  it  was  ren- 
dered? We  shall  separately  consider  the 
questions. 

First.  The  application,  an  a  general  rule, 
of  the  full  faith  and  cretlit  clauttc  to  judg- 
ment8  for  alimony  as  to  past-due  instal- 
ments. 

An  extended  analysis  of  the  principles  in- 
volved in  the  solution  of  this  proposition 
is  not  called  for,  since  substantially  the  con- 
tentions of  the  parties  are  based  upon  their 
divergent  conceptions  of  two  prior  decisions 
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of  this  court  (Barber  v.  Barber,  21  How. 
582,  16  L.  ed.  226,  and  Lynde  v.  Lynde, 
supra),  and  an  analysis  of  those  cases  will 
therefore  sudice.  For  the  plaintiff  in  error 
it  is  insisted  that  the  case  of  Barber  v.  Bar- 
ber conclusively  dotormines  that  past-due 
instalments  of  a  judp^ent  for  future  ali- 
mony, rendered  in  one  state,  are  within  the 
protection  of  the  full  faith  and  credit 
clause,  while  the  defendant  in  error  urges 
that  the  contrary  is  established  bv  the  rul- 
hi«;  in  TiVndo  v.  Lynde,  and  that  if  the  Bar- 
ber Case  has  the  meanin;:^  attributed  to  it 
by  the  plnintiff  in  error,  that  case  must  be 
considered  as  having  been  overruled  by 
Lvnde  v.  Lvnde. 

Substantially  the  controverav  in  Barber 
12]  v.  Harhor  was  •this:  In  the  year  1847, 
tlio  court  of  chancer}'  of  New  York  prranted 
Ihihlah  B.  Barlier  a  sc])a ration  from  Hiram 
Barber,  ami  ilirected  the  payment  of  ali- 
lunny  in  quarterly  instalmonts.  Althou<vh 
the  separation  was  decreed  to  be  forever, 
the  po\><»r  to  modify  was  reserved  by  a  pro- 
vision that  the  parties  might  at  any  time 
thereaft<r,  by  their  joint  petition,  apply  to 
the  court  to  have  the  decree  modified  or  dis- 
cliarju'od.  It  was  provided  that  unpaid  in- 
stalments of  alimony  should  bear  interest, 
*^and  that  execution  might  issue  therefor 
tot  its  if  not  its.'*  The  husband  failed  to  pay 
any  of  the  alimony,  and  removed  to  Wis- 
consin, where  he  procured  an  absolute  di* 
vorrr.  Snhscqucntly  an  action  was  brought 
by  -Mrs.  Barbor  upon  the  common-law  side 
of  iho  district  court  of  the  I'nited  States 
in  the  territory  of  Wisconsin,  to  recov- 
er the  orrears  of  alimony,  but  relief 
was  denied  **for  the  reason  that  the 
remedy  for  the  recovery  of  alimony  was 
in  a  court  of  chancery,  and  not  at  law.** 
A  suit  in  equity  to  rec:)ver  the  overdue  ali- 
mony was  tiien  commenced  by  Mrs.  Barber, 
Wisconsin  having  been  admitted  into  the 
I'nion,  in  the  district  court  of  the  X'nitod 
States  for  the  district  of  Wisconsin.  Among 
other  things,  it  was  urged  in  a  demurrer 
by  the  respondent,  as  a  reason  wliy  the  re- 
lief should  be  ilenied,  "tliat  the  relii'f  sought 
could  onlv  1m'  had  in  the  court  of  chancery 
for  the  state  of  New  York.  an«l  that  it  did 
not  appear  tliat  the  complainants  had  ex- 
hausted the  remedy  which  they  had  in  Xew 
York."  The  proceedings  culminated  in  a  de- 
cree in  favor  of  the  complainant  for  the 
amount  of  arnnr)ny  in  arrears  at  the  com- 
mencement  of  tlie  suit,  and  tlie  case  was 
then  brought  to  this  court  and  the  questions 
arising  were  disposed  of  in  a  careful  and 
elaborate  opinion.  'J'he  decree  was  alTirnied. 
In  the  conrse  of  the  opinion  it  was  declareil, 
among  other  thin«;ft.  that  courts  of  equity 
possessed  jurisdiction  to  interfere  to  prevejit 
the  ! cree  of  tlie  eonrt  of  another  state  from 
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being  defeated  by  fraud,  and  reference  was 
made  to  English  decisions  'asserting  the  [13 
power  of  chancery  to  compel  the  payment 
of  overdue  alimony.  Considering  the  nature 
and  character  of  a  decree  of  separation  and 
for  alilnony,  and  the  operation  and  effect 
upon  such  a  decree  as  to  past-due  instal- 
ments of  the  full  faith  and  credit  clause, 
it  was  said   (p.  691)  : 

**The  parties  to  a  cause  for  a  divorce  and 
for  alimony  are  as  much  bound  by  a  ilecrec 
for  both,  which  lias  been  given  by  one  of 
our  state  courts  having  jurisdiction  «>f  the 
subject-matter  and  over  the  parties,  as  the 
same  parties  would  be  if  the  decree  had  been 
given  in  the  ecclesiastical  courts  of  Kngland. 
The  decr'»e  in  both  is  a  judgment  of  record, 
and  will  be  received  as  such  bj'  other  courts. 
And  such  a  judgment  or  deeree,  renthMcd  in 
any  state  of  the  United  States,  the  court 
having  jurisdiction,  will  be  carried  into 
judgment  in  any  other  state,  to  have  there 
the  same  binding  force  that  it  has  in  the 
state  in  which  it  was  originally  given.'* 

And,  again,  determining  the  etfect  of  a 
decree  for  future  alimony,  the  court  ex- 
pressly declared  (p.  505):  *'Alinu»ny  de- 
creed to  a  wife  in  a  divorce  of  separation 
from  bed  and  board  is  as  much  a  debt  of 
record,  until  the  decree  has  I)een  recalled, 
as  any  other  judgment  for  money  is."  And 
it  is,  we  think,  clear  from  the  e«»ntext  of  the 
opinion,  that  the  court  held  that  the  deeree 
in  favor  of  Mrs.  Barber  operated  to  eausR 
an  indebtedness  to  arise  in  her  favor  as  each 
instalment  of  alimony  fell  due.  and  that  a 
power  to  modify,  if  exerted,  could  only  oper- 
ate prospectively. 

The  facts  in  Lynde  v.  Lvnde  which  are 
pertinent  to  this  controversy  are  these: 
A  decriHi  of  the  court  of  chancery  of  New 
Jer.sey  in  favor  «>f  .Mrs.  Lynde  was  reu'lered 
in  1S07  for  the  sum  of  $7,840,  as  alimony 
due  at  the  date  of  the  deert»e,  with  $1,000 
for  counsel  fees,  and  payment  was  directed 
to  be  maile  of  $80  weekly  from  the  date  of 
the  d«'ere<».  An  acti(m  on  this  New  .b'rsey 
decree  was  brought  in  Alay.  18f»8,  in  the 
supreme  court  of  New  York,  and  •reeoy-  [14 
erv  was  allowed  by  the  trial  court  for  the 
alimony  due  at  the  date  of  the  New  Jerst'V 
deere«»,  with  interest,  counsel  fee.  and  costs, 
and  for  an  additional  amount  representing 
future  alimony,  which  had  accrued  from 
the  date  of  tlie  decree  to  the  connueneement 
of  the  action  in  New  York.  The  judgment 
also  directed  tlie  paynuMit  of  future  ali- 
mony  as   fixed    by    the   New   Jersey   decree, 

ft  •  •  " 

and  awarded  certain  remedies  for  the  en- 
foreeuuMit  of  the  deeree  in  accordance  with 
I  he  relief  which  had  been  awarded  in  the 
New  Jersey  decree,  in  conformity  to  the  law 
of  tliat  state.  The  judgment  thus  rendered 
by   the  trial  court  in  New  Y'ork  was  ulti- 
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mately  modified  by  the  court  of  appeals  of 
New  York  by  allowing  tlie  recovery  only 
of  the  alimony  which  had  been  fixed  in  the 
New  Jersey  decree  as  due  at  its  date,  with 
interest  and  the  counsel  fee,  and  disallowing 
recovery  of  the  instalments  of  future  ali- 
mony wh?.:>h  had  accrued  when  the  action 
was  commenced  in  New  York,  as  well  as  the 
allowance  in  respect  to  alimony  thereafter 
to  accrue.  In  this  court  three  questions 
were  presented:  1.  Whether  the  decree  of 
the  New  Jersey  court  was  wanting  in  due 
process  because  of  the  absence  of  notice  to 
the  defendant;  2,  whether  the  duty  to  en- 
force the  decree  for  alimony  was  imposed 
upon  the  courts  of  New  York  by  the  full 
faith  and  credit  clause  of  the  Constitution; 
and,  3,  upon  the  hypothesis  that  the  full 
faith  and  credit  clause  was  applicable, 
whether  that  clause  required  that  the  reme- 
dies afTorded  by  the  laws  of  New  Jersey 
should  be  made  available  in  the  state  of 
New  York.  Decidin<j  that  the  New  Jersey 
decree  was  not  wanting  in  due  process,  the 
court  came  to  consider  the  second  and  third 
questions,  and  held  that  in  so  far  as  the 
New  Jersey  decree  related  to  alimony  ac- 
crued at  the  time  it  was  rendered  and  fixed 
by  the  decree  and  the  counsel  fee,  it  was 
entitled  to  be  enforced  in  the  courts  of  New 
York;  but  that,  in  so  far  as  it  related  to 
future  alimon}',  its  enforcement  was  not 
commanded  by  the  full  taith  and  credit 
15]  clause.  No  reference  •was  made  to  the 
case  of  Barber  v.  Barber,  the  opinion  briefly 
disposing  of  the  issue  as  follows  (p.  187)  : 
"The  decree  for  the  payment  of  $8,840  was 
for  a  fixed  sum  already  due,  and  the  judg- 
ment of  the  court  below  was  properly  re- 
stricted to  that.  The  provision  of  the  pay- 
ment for  alimony  in  the  future  was  subject 
to  the  discretion  of  the  court  of  chancery 
of  New  Jersey,  which  might  at  any  time 
alter  it,  and  was  not  a  final  judgment  for  a 
fixed  sum."  These  sentences  «vre  followed 
by  a  brief  adverse  disposition  of  the  claim 
that  there  was  a  right  to  avail,  for  the  en- 
forcenjcnt  of  the  New  Jersey  decree  in  the 
courts  of  New  York,  of  the  remedies  pecul- 
iar to  the  New  Jersey  law. 

When  these  two  cases  are  considered  to- 
gether we  think  there  is  no  inevitable  and 
necessary  conflict  between  them,  and,  in  any 
event,  if  there  be,  that  Lynde  v.  Lynde  must 
be  restricted  or  qualified  so  as  to  cause  it 
not  to  overrule  the  decision  in  the  Barber 
Case.  In  the  first  place,  in  the  Lynde  Case 
no  reference  whatever  was  made  to  the  prior 
decision,  and  it  cannot  be  said  that  such 
decision  was  overlooked,  because  it  was  re- 
ferred to  in  the  opinion  of  the  court  below 
and  was  expressly  cited  and  commented  up- 
on in  the  briefs  of  counsel  submitted  in  the 
Lynde  Case.  In  the  second  place,  in  view  oi 
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the  elaborate  and  careful  nature  of  the  opin- 
ion in  Barber  v.  Barber,  of  the  long  period 
of  time  which  had  intervened  between  that 
decision  and  the  decision  in  Lynde  v.  Lynde^ 
and  the  fact  which  is  made  manifest  by  de- 
cisions of  the  courts  of  last  resort  of  the 
several  states  that  the  rule  laid  down  in  the 
Barber  Case  had  been  accepted   and  acted 
upon  by  the  courts  of  the  states  generally  aa 
a  final  and  decisive  exposition  of  the  op«*ra- 
tion  and  scope  of  the  full  faith  and  credit 
clause,  as  applied  to  the  subject  with  which 
the  case  dealt,  it  is  not  to  be  conceived  that 
it  was  intended  by  the  brief  statement   in 
the  opinion  in  Lynde  v.  Lynde  to  announce 
a  new  and  radical  departure  from  tlie  set- 
tled rule  of  constitutional  ^construction  [16 
which    had    prevailed   for   so    long   a    time. 
And  notliing  in  the  mere  language  used  in 
the  Lynde  Case  would  justify  such  a  con- 
clusion,   because    the    reasoning    expressed 
in  that  case  was  based  solely  and  exclusively 
on  the  ground  that  the  portions  of  the  de- 
cree for  alimony  which  were  held  to  \yc  not 
within   the   purview   of   the   full   faith   and 
credit  clause  were  not  so  embraced,  liccaiise 
their  enforcement  "was  subject  to  the  dis- 
cretion  of   the   court   of   chancer^'   of   New 
Jersey,  which  might  at  any  time  alter  it» 
.     .     .     "     In  other  words,  the  ruling  was 
expressly  based  upon  the  latitude  of  discre- 
tion which  the  courts  of  New  Jersey  were 
assumed   to   possess  over  a  decree  for   the 
payment  of  future  alimony.     But  it  is  said 
although  this  be  true,  the  decision  in   the 
Lynde   Case  must   be  here  controlling  and 
treated  as  overruling  the  Barber  Case,  since 
it  will  be  found,  upon  examination  of  the 
New  Jersey  law   which   governed   the   New 
Jersey  decree  considered  in  the  Lynde  Case, 
that  such  law  conferred  no  greater  discre- 
tion upon  the  New  Jersey  court  of   chan- 
cery as  to  the  enforcement  of  past-due  in- 
stalments of  future  alimony   than    will    be 
found    to   be    possessed    by    the   New    York 
courts   as   to   the   decree   here    in  question. 
But  this  is  aside  from  the  issue  for  dwision. 
since  the  question  here  is  not  wliether  tlie 
doctrine  expounded  in  the  Lynde  Case  was 
there  misapplied  as  a  result  of  a  miscnnocp- 
tion  of  the  New  Jersey  law,  but  wlmt  was 
the    doctrine    which    the    case    announced. 
And,  answering  that  question,  not  only  by 
the  light  of  reason,  but  by  the  authorilativo 
force    of    the    ruling    in    the    Barber    Case, 
which  had  prevailed  for  so  many  years,  and 
by   the   reasoning   expressed   in   the   Lynde 
Case,  we  think  the  conclusion  is  inevitable 
that  the  Lynde  Case  cannot  be  held  to  have 
overruled    the   Barber   Case,    and    therefore 
that  the  two  cases  must  lie  interpreted  in 
harmony,  one  with  the  other,  and  that  on 
so   doing  it  results:    First,   that,   genomllv 
speaking,  where  a  decree  is  rendered  for  all- 
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mony  and  is  made  payable  in  future  inatal- 
17]  ments,  *the  right  to  such  instalments  be- 
comes absolute  and  vested  upon  becoming 
due,  and  is  therefore  protected  by  the  full 
faith  and  credit  clause,  provided  no  modifi- 
cation of  tbe  decree  has  been  made  prior 
to  the  maturity  of  the  instalments,  since,  as 
declared  in  the  Barber  Case,  ''alimony  de- 
creed to  a  wife  in  a  divorce  of  separation 
from  bed  and  board  is  as  much  a  debt  of 
record,  until  the  decree  has  been  recalled,  as 
any  other  judgment  for  monoy  is."  Second, 
that  this  gciu'ial  rule,  however,  does  not 
obtain  where,  by  the  law  of  the  slate  in 
which  a  judgment  for  future  alimony  is 
rendered,  the  right  to  demand  and  receive 
such  future  alimfmy  is  diHcrctionary  with 
the  court  which  rendered  the  decree,  to  such 
an  extent  that  no  absolute  or  vested  right 
attaches  to  receive  the  instalments  ordered 
by  the  decree  to  be  paid,  even  although  no 
application  to  annul  or  modify  the  decree  in 
respect  to  alimony  had  been  made  prior  to 
the  instalments  becoming  due. 

It  follows,  therei'Dre,  from  the  statement 
which  we  have  made  of  the  case,  that  the 
Kew  York  judgment  which  was  relied  upon 
came  within  the  general  rule,  and,  therefore, 
that  the  action  of  the  supreme  court  of  er- 
rors of  Connecticut  in  refusing  to  enforce  it 
was  in  conHict  with  the  full  faith  and  cred- 
it clause,  unless  it  he,  as  a  result  of  the  law 
of  the  state  of  New  York,  the  judgment  for 
future  alimony  in  that  state,  even  as  to 
past-due  instalments,  was  so  completely 
within  the  discretion  of  the  courts  of  that 
state  as  to  bring  it  within  the  exceptional 
rule  enibodiod  in  the  second  proposition. 
A  consideration  of  this  subject  brings  us  to 
an  investigation  of  the  second  question, 
which  we  have  previously  stated. 

Second.  The  finaliiy  of  the  New  York 
judfjuKut  as  io  past-due  instaJmcnts  for  fu- 
ture alimony  under  the  law  of  the  state  of 
New  York, 

The  conception  of  the  statute  law  of  the 
state  of  New  York  and  of  the  decisions  of  the 
18]  courts  of  that  state,  interjireling  *that 
law,  which  le<l  the  supreme  court  of  errors 
of  Conneeticnt  to  conehnle  that  the  enforce- 
ment of  the  judgment  before  it  was  so  com- 
)>letely  subject  to  the  discretion  of  the  court 
which  had  rendered  it  as  not  to  entitle  it 
to  enforcement  in  virtue  of  the  full  faith 
and  credit  clause,  was  thus  stated  in  its 
opinion: 

*The  nature,  operation,  and  elTect,  within 
the  state  of  New  York,  of  orders  like  tlmt 
in  question,  directing  payments  t»i  futiiro 
to  a  wife  by  a  husband  living  in  ju<li'jial 
w»pa ration,  and  passed  in  ISOO,  pursuant  to 
the  then  provisions  of  statute,  have  been 
well  settled  by  the  repi'ated  «leei«ions  of  the 
courts  of  that  jurisdiction.  They  have  been 
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declared  to  be  tentative  provisions,  which  re- 
main at  all  times  within  the  control  of  the 
court  issuing  them,  and  subject  at  any  time 
to  modification  or  annulment.  Tonjes  v. 
Tonjes,  14  App.  Div.  542,  43  N.  Y.  Supp.  041. 
The  right  of  modification  or  annulment 
which  is  thus  reserved  to  the  court  is  one 
Which  extends  to  overdue  and  unsatisfied 
payments  as  well  as  to  those  which  may 
accrue  in  the  future.  Sibley  v.  Sibley,  CO 
App.  Div.  552,  73  N.  Y.  Supp.  244;  Goodsell 
V.  (ioodsell,  04  App.  Div.  443,  88  N.  Y.  Supp. 
101;  Kiralfy  v.  Kiralfy,  JIG  Misc.  407,  73  N. 
Y,  Supp.  708;  Wetmore  v.  Wetmore,  34 
Misc.  040,  70  N.  Y.  Supp.  004.  The  amount 
awarded  'does  not  exist  as  a  debt  in  favor 
of  the  wife  against  the  husband,  in  the 
sense  of  indebtedness  as  generally  under- 
stood.* Tonjes  v.  Tonjes,  supra.  The  order 
is  not  one  Svhich  simply  directs  the  pay- 
ment of  a  sum  of  money,'  and  not  such  an 
one  as  can  have  enforcement  by  execution. 
Weber  v.  Weber,  93  App.  Div.  140,  152,  87 
N.  Y.  Supp.  510.  The  Sjwcial  remedies  pro- 
vided in  §§  1772  and  1773  for  the  enforce- 
ment of  the  orders  are  exclusive.  W^el>er  v, 
Weber,  supra;  Branth  v.  Dranth,  20  N.  Y. 
Civ.  Proc.  Uep.  33,  13  N.  Y.  Supp.  300.  No 
judgment  in  another  court  can  be  entered 
upon  them.    Branth  v.  Branth,  supra." 

But  we  are  unable  to  assent  to  the  view 
thus  taken  of  the  statute  law  of  New  York, 
or  to  concede  the  correctness  of  the  elTect 
attributed  bv  the  court  to  the  New  Y'ork  de- 
cisions  which   were  referred  to. 

•The  provisions  of  the  Code  of  Civil  [ID 
Procedure  of  New  York,  pertinent  to  l»e  con- 
sidered in  determining  the  scope  and  effect 
of  judgments  for  separation  and  alimony 
rendered  bv  the  courts  of  New  York,  are 
copied   in  the  margin. f 

*ln  considering  the  meaning  of  these  [20 
provision.H,  it  must  be  borne  in  mind  that  the 
settled  rule  in  New  York  is  that  the  courts 
of  that  state  have  only  the  jurisdiction  over 
the  subject  of  divorce,  separation,  and  ali- 
mony conferred  by  statute,  and  that  the 
authority  to  modify  or  amend  a  judgment 
awarding  divorce  and  alimony  must  be 
found  in  the  statute  or  it  does  not  exist. 
Krkenbrach  v.  Erkenbraeh,  00  N.  Y.  450, 
403;    Livingston    v.    Livingston,    173    N.    Y. 


tProvisions  of  N.  Y.  Code  of  Civil  Procedure 
in  force  in  ]809. 

Si'c.  1702.  For  what  causes  action  may  be 
maintained. — In  either  of  the  cases  specified 
in  the  next  section,  an  action  may  In*  main- 
tsiiued  by  a  husband  or  wife  against  the 
other  party  to  the  marriage,  to  procure  a 
juil^'ment  separating  the  parties  frcnn  ImvI 
an«l  board  forever,  or  for  a  limited  time, 
for  either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of 
the  plaintiOf  by  the  defendant. 
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377,  Gl  L.R.A.  800,  93  Am.  St.  Rep.  GOO, 
06  N.  E.  123. 

SI]  *Other  than  the  provision  in  §  1767, 
authorizing  the  revocation  of  a  judgment  for 
separation  upon  the  joint  application  of  the 
parties,  tlie  power  of  the  court  to  vary  or 
modify  a  judgment  for  alimony,  if  it  existed 
in  1800,  was  to  be  found  in  §  1771.  It  is 
22]  certain  that  authority  is  *  there  given 
to  the  courts  of  New  York  to  modify  or  vary 
a  decree  for  alimony  by  the  following: 

"The  court  may,  by  order,  upon  the  appli- 
cation of  either  party  to  the  action,  after 
due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any 
time  after  final  judgment,  vary  or  modify 
such  directions.  But  no  such  application 
shall  be  made  by  a  defendant  unless  leave  to 
make  the  same  shall  have  been  previously 
granted  by  the  court  by  order  made  upon 
or  without  notice,  as  the  court,  in  its  dis- 
cretion, may  deem  proper,  after  presentation 
to  the  court  of  satisfactory  proof  that  jus- 
tice rc(|uires  such  an  application  should  be 
entertained." 

But  it  is  equally  certain  that  nothing  in 
this  language  expressly  gives  power  to  re- 
voke or  modify  an   instalment  of  alimony  j 
which  had  accrued  prior  to  the  making  of 
an  application  to  vary  or  modify,  and  every 


reasonable  implication  must  be  resov^d  to 
against  the  existence  of  such  power,  in  the 
absence  of  clear  language  manifesting  an 
intention,  to  confer  it.  The  implicatioiiy 
however,  which  arises  from  the  failure  to 
expressly  confer  authority  to  retroactively 
modify  an  allowance  of  alimony  is  fortified 
by  the  provisions  which  are  expressed. 
Thus,  the  methods  of  enforcing  pa^Tuent  of 
the  future  alimony  awarded,  provided  by  the 
statute,  all  contemplate  the  collection  and 
paying  over  as  a  matter  of  right  of  the  in- 
stalments as  they  accrue,  as  long  as  the 
judgment  remains  unmodified,  or,  at  least, 
until  application  has  been  made  or  permis- 
sion to  make  one  in  pursuance  to  the  stat- 
ute has  been  accorded.  And  the  force  of 
this  suggestion  is  accentuated  when  it  is 
considered  that  it  was  not  unusual  in  New 
York  to  resort  to  executions  as  upon  a 
judgment  at  law  to  enforce  the  collection 
of  unpaid  instalments  of  alimony.  Wetmore 
V.  Wetmore,  149  X.  Y.  520,  527,  33  L.RA. 
708,  52  Am.  St.  Rep.  752,  44  N.  E.  169. 
Indeed,  as  in  principle,  if  it  be  that  the 
power  to  vary  or  modify  operates  retro- 
actively and  may  affect  past-due  instalments 
so  as  to  relieve  of  the  obligation  to  pay 
such  instalments,  *it  would  follow,  in  [2S 
the  nature  of  things,  that  the  power  would 


2.  Such  conduct  on  the  part  of  the  de- 
fendant towards  the  plaintiff*  as  may  ren- 
der it  unsafe  and  improper  for  the  former 
to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by 
the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect 
or  refusal  of  the  defendant  to  provide  for 
her. 

Sec.  1763.  Id.;  in  what  cases. — Such  an 
action  may  be  maintained  in  either  of  the 
following  cases: 

1.  Where  both  parties  are  residents  of 
the  state  when  the  action  is  commenced. 

2.  Where  the  parties  were  married  within 
the  state  and  the  plaintiff  is  a  resident 
thereof  when  the  action  is  commenced. 

5.  Where  the  parties,  having  been  mar- 
ried without  the  state,  have  become  residents 
of  the  state,  and  have  continued  to  be 
residents  thereof  at  least  one  year,  and  the 
plaintiff  is  such  a  resident  when  the  action 
is  commenced. 

Sec.  17CC.  Support,  maintenance,  etc.,  of 
wife  and  children. — Where  the  action  is 
brought  by  the  wife,  the  court  may,  in  the 
final  judgment  of  separation,  give  such  di- 
rections as  the  nature  and  circumstances 
of  the  case  require.  In  particular,  it  may 
compel  the  defendant  to  provide  suitably 
for  the  education  and  maintenance  of  the 
children  of  the  marriage,  and  for  the  sup- 
port of  the  plaintiff,  as  justice  requires, 
naving  regard  to  the  circumstances  of  the 
respective  parties,  and  the  court  may,  in 
such  an  action,  render  a  judgment  compel- 
lin«f  the  defendant  to  make  the  provision 
specified  in  this  section,  where,  under  the 
W12 


circumstances  of  the  case,  such  a  judgment 
is  proper,  without  rendering  a  judgment 
of  separation. 

Sec.  17G7.  Judgment  for  separation  may 
be  revoked. — ^Upon  the  joint  application  of 
the  parties,  accompanied  with  satisfactory 
evidence  of  their  reconcilation  a  judgment 
for  a  separation  forever,  or  for  a  limited 
period,  rendered  as  prescribed  in  tliis  ar- 
ticle, may  be  revoked  at  any  time  by  the 
court  which  rendered  it,  subject  to  such 
regulations  and  restrictions  as  the  court 
thinks  fit  to  impose. 

Sec.  1709.  Alimony,  expenses  of  action, 
and  costs;  how  awarded. — Where  an  action 
is  brought,  as  prescribed  in  either  of  the 
last  two  articles,  the  court  may,  in  its  dis- 
cretion, during  the  pendency  thereof,  from 
time  to  time,  make  and  modify  an  order  or 
orders  requiring  the  husband  to  pay  any 
sum  or  sums  of  money  necessary  to  enable 
the  wife  to  carry  on  or  defend  the  action, 
or  to  provide  suitably  for  the  education 
and  maintenance  of  tlie  children  of  the  mar- 
riage, or  for  the  support  of  the  wife,  hav- 
ing regard  to  the  circumstances  of  the  re- 
spective parties.  The  final  judgment  in 
such  an  action  may  award  costs  in  favor 
of  or  against  either  party,  and  an  exiH^ution 
may  be  issued  for  the  collection  thereof, 
as  in  an  ordinary  case;  or  the  court  may,  in 
the  judgment  or  by  an  order  made  at' any 
time,  direct  the  costs  to  be  paid  out  of 
any  property  sequestered  or  otherwise  in 
the  power  of  the  court. 

Sec.  1771.  Custody  and  maintenance  of 
children  and  support  of  plaintiff. — WTiere 
an  action  is  brought  by  either  husband  or 
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exist  to  increase  the  amount  allowed,  it  it 
additionally  impossible  to  imply  such  au- 
thority in  the  absence  of  provisions  plainly 
eompelling  to  such  conclusion.  Beyond  all 
this,  when  it  is  considered  that  no  provi- 
sion is  found  looking  to  the  repayment  by 
the  wife  of  any  instalments  which  had  been 
collected  from  the  husband,  in  the  event 
of  a  retroactive  reduction  of  the  allowance, 
it  would  seem  that  no  power  to  retroactively 
modify  was  intended. 

A  brief  consideration  of  the  state  of  the 
law  of  New  York  concerning  the  power  to 
modify  allowances  for  alimony  prior  to  the 
enactment  of  the  provisions  as  to  modifica- 
tion in  question,  and  the  rulings  of  the 
court  of  last  resort  of  New  York  on  the 
subject  of  such  power,  we  think  will  serve 
to  further  establish  the  impossibility,  in 
reason,  of  supposing  that  the  statutory  pro- 
visions in  question  conferred  the  broad  and 
absolute  power  of  retroaction  as  to  past-due 
instalments  of  alimony  which  the  court  be- 
low assumed  to  exist.  Prior  to  1804,  the 
courts  of  New  York  did  not  possess  the  power 
to  modify  a  judgment  in  tlie  case  either  of 
an  absolute  divorce  or  of  a  judicial  separa- 
tion, except  in  respect  to  the  custody,  etc., 
of  the  children  of  the  marriage.  Erkenbrach 
y.  Erkenbrach,  96  N.  Y.  456.     In  the  year 


1894,  the  statute  was  amended  to  permit 
the  court  to  vary  or  modify  the  provision 
for  the  support  of  the  wife  upon  her  appli- 
cation alone,  on  notice  to  the  husband 
Laws  of  1894,  chap.  728.  Subsequently, 
§  1771,  which,  by  the  amendment  of  1894, 
conferred  power  upon  the  application  of  the 
wife  to  vary  or  modify  the  allowance,  was 
enlarged  to  read  as  it  stood  in  1899,  when 
the  action  was  brought  in  which  the  judg- 
ment in  question  was  rendered;  that  is,  so 
as  to  confer  authority  upon  the  court  to 
vary  or  modify  an  allowance  of  alimony  on 
the  application  of  either  party.     Laws   of 

1895,  chap.  891. 

But  in  view  of  the  well-settled  doctrine 
prevailing  in  *New  York,  that  no  power  [24 
exists  to  modify  a  judgment  for  alimony, 
absolute  in  terms,  unless  conferred  by  stat- 
ute, and  the  practice  of  treating  the  ri.i^lit 
to  collect  accrued  instalments  of  alimuiiv 
us  vested  and  subject  to  be  enforced  by  exe- 
cution, and  in  view  of  the  further  fact  that 
decrees  for  alimony  in  New  York,  where  au- 
thority to  modify  was  not  expressly  con- 
ferred by  statute,  or  was  not  reserved  in 
the  decree  at  the  time  of  rendition,  created 
vested  rights  not  subject  to  either  judicial 
or  legislative  control  (Livingston  v.  Liv- 
ingston, supra),  we  think  it  becomes  quite 


wife,  as  prescribed  in  either  of  the  last  two 
articles,  the  court  must,  except  as  otherwise 
expressly  prescribed  in  those  articles,  give, 
either  in  the  final  judgment  or  by  one  or 
more  orders  made  from  time  to  time  before 
final  judgment,  such  directions  as  justice 
requires  between  the  parties  for  the  custody, 
care,  education,  and  maintenance  of  any 
of  the  children  of  the  marriage;  and  where 
the  action  is  brought  by  the  wife,  for  the 
support  of  the  plaintiff.  The  court  may,  by 
order,  upon  the  application  of  either  party 
to  the  action,  after  due  notice  to  the  other, 
to  be  given  in  such  manner  as  the  court 
shall  prescribe,  at  any  time  after  final 
judgment,  annul,  vary,  or  modify  such  di- 
rections. But  no  such  application  shall 
be  made  by  a  defendant  unless  leave  to 
make  the  same  shall  have  been  previously 
granted  by  the  court  by  order  made  upon  oV 
without  notice,  as  the  court,  in  its  discretion, 
may  deem  proper  after  presentation  to  the 
court  of  satisfactory  proof  that  justice  re- 
quires that  such  an  application  should  be 
entertained. 

Sec.  1772.  Support,  maintenance,  etc.,  of 
wife  and  children.  Sequestration. — Where 
a  judgment  rendered,  or  an  order  made,  as 
prescribed  in  this  article,  or  in  either  of 
the  last  two  articles,  requires  a  husband 
to  provide  for  the  education  or  maintenance 
of  any  of  the  children  of  a  marriage,  or  for 
the  support  of  his  wife,  the  court  may,  in  its 
discretion,  also  direct  him  to  give  reason- 
able security,  in  such  a  manner  and  within 
such  a  time  as  it  thinks  proper,  for  the 
payment  from  time  to  time  of  the  sums  of 
money  required  for  that  purpose.  If  he 
54  li.  ed. 


fails  to  give  the  security,  or  to  make  any 
payment  required  by  the  terms  of  such  a 
judgment  or  order,  whether  he  has  or  has 
not  given  security  therefor,  or  to  pay  any 
sum  of  money  which  he  is  required  to  pay 
by  an  order,  made  as  prescribed  in  §  17G9 
of  this  act,  the  court  may  cause  his  per- 
sonal property,  and  the  rents  and  profits 
of  his  real  property,  to  be  sequestered,  and 
may  appoint  a  receiver  thereof.  The  rents 
and  profits,  and  other  property,  so  seques- 
tered, may  be,  from  time  to  time,  applied, 
under  the  direction  of  the  court,  to  the 
payment  of  any  of  the  sums  of  money  spec- 
ified in  this  section,  ns  justice  requires. 

Sec.  1773.  Id.;  when  enforced  by  ]mnish* 
ment  for  contoinpt. — Where  the  husband 
makes  default  in  paying  any  sum  of  mouoy 
sppcifiod  in  the  last  section,  as  requiretl  by 
the  judgment  or  order  directing  the  pay- 
ment thereof,  and  it  appoars  presumptively, 
to  the  satisfaction  of  the  court,  that  pay- 
ment cannot  be  enforced  by  moans  of  tlie 
proceedings  prescribed  in  tin*  last  section, 
or  by  resorting  to  the  strurity,  if  any,  giv- 
en as  therein  prescrilwd,  tlie  court  may,  in 
its  discretion,  make  an  order  requiring  the 
husband  to  sliow  cause  before  it,  at  a  time 
and  place  therein  specified,  why  he  should 
not  be  punished  for  his  failure  to  make  the 
payment;  and  thereufwn  proceedings  must 
be  taken  to  punish  him,  as  presoril)ed  in 
title  third  of  chapter  seventeenth  of  tliis 
act.  Such  an  order  to  show  cause  may  also 
be  made,  without  any  previous  sequestra- 
tion, or  direction  to  give  security,  where 
the  court  is  satisfied  that  they  would  bo 
ineffectual. 
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clear  thnt  the  mere  enlargement  of  the 
power  of  the  coart  so  as  to  permit  modifica- 
tion of  the  allowance  for  alimony  upon  the 
application  of  the  husband  did  not  confer 
the  authority  to  change  or  set  aside  the 
rights  of  the  wife  in  respect  to  instalments 
which  were  overdue  at  the  time  application 
was  made  by  the  husband  to  modify  the  de- 
cree. And  although  we  have  been  referred 
to  and  can  find  no  decision  of  the  court  of 
last  resort  of  New  York  dealing  with  the 
subject,  the  view  we  have  taken,  as  an  orig- 
inal question,  of  the  Code  provision  in  ques- 
tion, accords  with  that  of  the  first  depart- 
ment of  the  appellate  division  of  the  supreme 
court  of  the  state  of  New  York,  announced 
in  a  decision  rendered  in  1903.  Goodsell 
V.  Goodsell,  82  App.  Div.  65,  81  N.  Y.  Supp. 
806.  Nor  do  we  find  that  the  New  York 
decisions  relied  upon  by  the  lower  court, 
and  cited  by  it  to  sustain  its  conclusion  that 
"the  right  of  modification  or  annulment 
which  is  thus  reserved  to  the  court  is  one 
which  extends  to  overdue  and  unsatisfied 
payments  as  well  as  to  those  which  may 
accr.ue  in  the  future,"  have  even  a  tendency 
to  that  ofTect.  The  cases  cited  and  relied 
on  are  Sibley  v.  Sibley,  66  App.  Div.  552, 
73  N.  Y.  Supp.  244;  Goodsell  v.  Goodsell,  04 
App.  Div.  443,  88  N.  Y.  Supp.  161;  Kiralfy 
V.  Kiralfy,  36  Misc.  407,  73  N.  Y.  Supp.  708; 
and  Wotmorc  v.  Wetmore,  34  Misc.  640,  70 
N.   Y.   Supp.   604. 

The  Sibley  Case  was  decided  in  1901  by 
the  appellate  division  of  the  supreme  court 
of  New  York,  first  department.  The  case 
25]  was  not  concerned  with  a  decree  •for 
the  payment  of  permanent  alimony.  It  re- 
lated to  the  failure,  during  the  pendency  of 
an  action  for  separation,  to  comply  with 
an  order  for  the  payment  of  toniporary  ali- 
mony and  counsel  fees.  Whether  such  or- 
der was  made  ex  parte  or  upon  notice  does 
not  appear.  Among  other  things,  the  appeal 
presented  the  question  of  the  propriety  of 
the  denial  of  a  motion  to  modify  the  order 
directing  the  payment  of  alimony  and  coun- 
sel fees  by  reducing  the  amount  directed  to 
be  paid.  The  order  appealed  from  was 
affirmed,  without  prejudice,  however,  to  the 
right  of  the  appellant  "to  renew  his  applica- 
tion when  he  returns  to  this  state  and  sub- 
jects himself  to  the  jurisdiction  of  the 
court."  No  intimation  is  given  in  the  opin- 
ion as  to  whether  the  power  to  reduce  the 
amount  of  alimony  and  counsel  fees  could 
be  exerted  so  as  to  have  a  retroactive  effi-ct. 
The  decision  in  the  Goodsell  Case  was  made 
in  1904  by  the  appellate  division,  first  de- 
partment, and  concerned  a  denial  at  special 
term  of  a  motion  to  punish  the  defendant 
for  contempt  in  not  paying  the  difTerencc 
between  certain  payments,  made  as  alimony 
by  agreement  between  the  parties,  and  the 
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amount  ordered  to  be  paid  in  the  final 
judgment  awarding  an  absolute  divorce. 
The  appellate  court  declined  to  consider  the 
question  of  whether  the  defendant  was  in 
contempt  until  a  report  had  been  made  by 
the  referee  who  had  been  appointed  to  de- 
termine the  financial  ability  of  the  defend- 
ant to  pay.  There  was  no  intimation  as  to 
the  extent  of  the  power  to  modify  an  al- 
lowance of  alimony.  A  year  prior,  however^ 
in  the  same  litigation  (82  App.  Div.  65),  the 
same  court,  as  we  have  already  stated,  de* 
cidcd  that  the  provisions  of  the  New  York 
Code  giving  power  to  modify  an  allowance 
of  alimony  could  only  have  a  prospective 
operation.     It  was  said   (p.  70) : 

"It  may,  we  think,  be  given  full  force 
and  effect  by  ascribing  to  the  legislature 
the  intention  of  authorizing  the  courts  to 
vary  or  modify  the  allowance  of  alimony 
from  *the  time  of  the  adjudication  that  [2% 
such  variation  or  modification  is  proper^ 
without  making  the  same  retroactive." 

The  Kiralfy  Case  was  a  decision  of  the 
New  York  special  term,  rendered  in  Decem- 
ber, 1901.  The  matter  acted  upon  was  a 
motion  to  amend  a  final  decree  of  divorce 
by  reducing  the  amount  of  alimony  to  a 
sum  not  merely  less  than  that  awarded  by 
the  decree,  but  less  than  the  sum  which  the 
defendant  had  been  paying  under  agree- 
ment with  his  wife.  The  motion  was  grant- 
ed, but  it  was  clearly  given  a  prospective 
o])eration  only.  Wetmore  v.  Wetmore  was 
also  decided  in  1901  by  the  New  York 
special  term.  What  was  held  was  merely 
that  the  court  would  not  relieve  the  defend- 
ant, who  had  persistently  evaded  a  decree 
of  absolute  divorce,  in  which  there  had  be<»n 
awarded  future  alimony  for  the  support  of 
the  wife  and  children.  There  is  no  discussioD 
as  to  the  extent  of  the  power  to  modify  de- 
crees of  divorce  in  rei«pect  to  alimony,  and 
a  modification  of  a  decree  as  to  the  amount 
of  alimony  to  be  paid,  which  is  referred  to 
in  the  course  of  the  proceedings,  plainly  had 
only  a  prospective  operation. 

Contenting  ourselves  in  conclusion  with 
saying  that,  as  pointed  out  in  Lynde  ▼. 
Lynde,  although  mere  modes  of  execution 
provided  by  the  laws  of  a  state  in  which  a 
judgment  is  rendered  are  not,  by  oi>onition 
of  the  full  faith  and  credit  elanne.  obliga- 
tory upon  the  courts  of  another  >tate  in 
which  the  judgment  is  soujrht  to  be  enforce*!, 
nevertheless,  if  the  judgment  bo  an  enfo/ee- 
able  judgment  in  the  state  where  rendei*ed, 
the  duty  to  give  effect  to  it  in  another  state 
clearly  results  from  the  full  faith  and 
credit  clause,  although  the  modes  of  pro- 
cedure to  enforce  the  collection  may  not  be 
the  same  in  both  states. 

It  follows  that  the  judgment  of  the  Su- 
preme Court  of  Errors  of  Connecticut  must 
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be  reversed,  and  the  case  remanded  to  that 
court  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 
And  it  is  so  ordered. 


27]  •GEORGE  C.  RANKTN,t  Receiver  of 
the  Berlin  National  Bank,  and  the  Berlin 
National  Bank,  PliTs.  in  Err., 

▼. 
JOHN  EMIGH  and  O.  L.  Atkins. 

(See  S.  C.  Reporter's  ed.  27-30.) 

Error  to  state  court  — scope  of  review 
—  onostioiis  of  fnct. 

1.  Findings  of  fnct  of  a  state  court  are 
binding  on  the  Federal  Supreme  Court  on 
a  writ  of  error  to  the  state  court. 

[For  other  cafies,  see  Appeal  nnd  Error,  2175- 

2208.   In  r>lgost   Sup.  Ct   1908.1 
Nntioiial    bnnkn  —  powers  —  ultra    vires 

as  defense  —  Insolvency. 

2.  Those  portions  of  the  collections  on 
account  of  sales  of  butter  actually  comin;; 
into  the  hands  of  the  receiver  of  a  national 
bank  which  had  virtually  acquired  and 
operated  through  its  ofTicers  an  insolvent 
creamery  company  doinsf  business  under  an 
arrangement  by  which  the  proceeds  of  sales, 
le«8  a  stated  compensation,  were  to  be  di- 
vided pro  rata  among  those  furnishing  the 
milk,  may  be  recovered  by  the  latter,  even 
though  the  transaction  may  have  been  be- 
yond the  powers  of  the  bank,  and  they  are 
further  entitled  to  participate  pro  rata  as 
general  creditors  to  the  extent  that  the 
proceeds  of  such  sales  had  been  diverted 
and  appropriated  by  the  bank. 

[For  other  cn«efl.  see  Banks,  IV.  g,  In  Digest 
Sup.  Ct.  1008.] 

[No.  144.] 

Argued  April  15,  18,  1910.     Decided  May 

31,  1910, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Circuit  Court  of  Green  Lake  County,  in 
that  state,  in  favor  of  certain  milk  pro- 
ducers in  an  action  to  recover  the  proceeds 

Note. — On  what  questions  the  Federal 
Supreme  Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note  to 
Afissouri  ex  rel.  Hill  ▼.  Dockerv,  03  L.R.A. 
671. 

On  estoppel  or  ratification  of  transactions 
nlfra  vires — see  note  to  Central  Transp.  Co. 
V.  Pullman's  Palace  Car  Co.  35  L.  ed.  U.  S. 
55. 

On  estoppel  of  corporation  to  set  up  plea 
of  ultra  vires — see  note  to  Miller  v.  Ameri- 
can Mut.  Acci.  Ins.  Co.  20  L.R.A.  765. 

On  the  right  of  a  bank  to  engage  in  busi- 
ness to  save  debt — see  note  to  the  decision 
of  the  state  court  in  the  principal  case,  as 
reported  in  27  L.R.A.(N.S.)  243. 

fSubstituted  as  plaintiff  in  error  for  P. 
R.  Earling. 
54  li.  ed. 


of  sales  of  butter  from  the  receiver  of  a 
national  bank  which  had  taken  over  the 
operation  of  an  insolvent  creamery  com- 
pany, and  to  participate  pro  rata  as  gen- 
eral creditors  to  the  extent  that  such  pro- 
ceeds had  been  diverted  and  appropriated 
by  the  bank.     Affirmed. 

See  same  case  below,  134  Wis.  565,  27 
L.R.A.(N.S.)   243,  115  N.  W.  128. 

The  facts  arc  stated  in  the  opinion. 

Mr.  Rufus  S.  Simmons  argued  the 
cause,  and,  with  Messrs.  Frank  J.  R.  Mitch- 
ell and  S.  C.  Irving,  filed  a  brief  for  plaiu- 
tiflTs  in  error: 

A  national  bank  cannot  undertake  to  op- 
erate a  butter  factory  and  engage  in  the 
manufacture  and  sale  of  butter,  or  be  held 
to  have  assumed  any  obligations  in  that 
business. 

California  Nat.  Bank  v.  Kennedy,  167 
U.  S.  302,  42  L.  ed.  198,  17  Sup.  Ct.  Rep. 
831;  First  Nat.  Bank  v.  Converse,  200  U.  S. 
425,  427^41,  50  L.  ed.  537,  538-543,  26 
Sup.  Ct.  Rep.  300;  Merchants*  Nat.  Bank  v. 
Wehrmann,  202  U.  S.  295,  299-301,  50  L. 
ed.  1036,  1039,  ]040,  26  Sup.  Ct.  Rep.  613; 
Cooper  V.  Hill,  36  C.  C.  A.  402,  94  Fed.  687; 
Sumner  v.  Marcy,  3  Woodb.  &  M.  113,  Fed. 
Cas.  No.  13,609;  Edward  P.  Allis  Co.  v. 
Standard  Nat.  Bank,  110  Fed.  49;  Cause  ▼. 
Commonwealth  Trust  Co.  190  N.  Y.  167, 
24  L.R.A.(N.S.)  967,  89  N.  E.  476;  State 
V.  Bank  of  Ileniingford,  58  Neb.  820,  80  N. 
W.  50;  Merchants*  Bank  v.  Baird,  17  L.R.A. 
(N.S.)  526,  90  C.  C.  A.  338,  360  Fed.  645; 
Davis  V.  Elmira  Sav.  Bank,  161  U.  S.  276, 
290,  40  L.  ed.  700,  703,  16  Sup.  Ct.  Rop.  502. 

The  milk  patrons  had  notice  of  a  fact 
which  put  them  upon  inquiry. 

Bispham,  Eq.  2d  ed.  1|268,  p.  333:  2  Pom. 
Eq.  Jur.  3d  ed.  H  608;  Cordova  v.  Hood,  17 
Wall.  1,  8,  21  L.  ed.  587,  589;  Wood  v.  Car- 
penter,  101  U.  S.  135,  139,  141,  25  L.  ed. 
807-809;  Kennedy  v.  Green,  3  Myl.  &  K, 
719,  21  Eng.  Rul.  Cas.  820. 

The  funds  of  the  bank  could  not  be  ap- 
propriated to  any  such  claim  or  trust  as  a«- 
scrted  here. 

Davis  V.  Elmira  Sav.  Bank,  161  U.  S.  276, 
283-290,  40  L.  ed.  700,  701-703,  16  Sup.  Ct. 
Rep.  502;  First  Nat.  Bank  v.  Seldcn,  62 
L.R.A.  559,  50  C.  C.  A.  532,  120  Fed.  215. 

Shareholders  are  not  liable  to  contribate 
to  the  claims  of  creditors  based  on  an  ultra 
vires  act. 

Schrad.r  v.  Manufacturers*  Nat.  Bank, 
133  U.  S.  67,  75,  33  L.  ed.  504,  567,  10  Sup. 
Ct.  Rep.  238. 

All  creditors  of  a  national  bank  must 
share  alike  in  funds  raised  from  stockhold- 
ers' liability. 

Richmond  v.  Irons,  121  U.  S.  27,  48,  49, 
30  L.  ed.  864,  871,  7  Sup.  Ct.  Rep.  788. 
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The  equities  on  the  side  of  the  hank's 
imtra  vires  creditors  and  the  public  are  para- 
mount to  any  alleged  equities  of  the  ultra 
vires  milk  patrons. 

Thomas  v.  Richmond,  12  Wall.  349,  356, 
20  L.  ed.  453,  457;  Easton  v.  Iowa,  188  U. 
8.  220,  220,  230,  238,  47  L.  ed.  452,  45G, 
457,  459,  23  Sup.  Ct  Rep.  288;  Davis  v. 
Elmira  Sav.  Bank,  IGl  U.  S.  275,  40  L.  ed. 
700,  16  Sup.  Ct.  Rep.  502;  St.  Louis,  V. 
&  T.  H.  R.  Co.  V.  Terre  Haute  &  I.  R.  Co. 
145  U.  S.  393,  40C-409,  36  L.  ed.  738,  753- 
;55,  12  Sup.  Ct.  Rep.  953;  Harriman  v. 
Korthern  Securities  Co.  197  U.  S.  244,  295, 
296,  49  L.  ed.  739-763,  25  Sup.  Ct.  Rep. 
403;  Chapman  v.  Douglas  County,  107  U. 
8.  348,  356,  27  L.  ed.  378,  381,  2  Sup.  Ct. 
Rep.  62;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  24,  58,  59,  60, 
35  L.  ed.  55,  68,  69,  11  Sup.  Ct  Rep.  478; 
Parkersburg  v.  Brown,  106  U.  8.  487,  503, 
27  L.  ed.  238,  245,  1  Sup.  Ct.  Rep.  442; 
Pennsylvania  R.  Co.  v.  St.  Louis,  A.  &  T. 
H.  R.  Co.  118  U.  S.  290,  317,  30  L.  ed.  83, 
94,  6  Sup.  Ct.  Rep.  1094;  Litchfield  v.  Bal- 
lon, 114  U.  S.  190,  194,  29  L.  ed.  132,  134, 
6  Sup.  Ct.  Rep.  820;  BisscU  v.  Michigan  S.  & 
N.  I.  R.  Cos.  22  N.  Y.  305;  Bank  of  Chat- 
tanooga V.  Bank  of  Memphis,  9  Ileisk.  415; 
State  V.  Bank  of  Ilemingford,  supra;  2 
Morse,  Banks  &  Banking,  4th  ed.  734b,  738, 
746,  749b;  Merchants*  Bunk  v.  Baird,  supra. 

The  alleged  trust  had  an  unlawful  origin, 
because  founded  on  the  violation  of  the  bank 
act. 

Ix»win,  Tr.  Jst  Am.  ed.  ••20,  94;  Davis 
T.  Elmira  Sav.  Bank,  101  U.  S.  275,  290, 
40  L.  ed.  700,  16  Sup.  Ct  Rep.  502. 

A  trust  will  not  b^  allowed  if  it  inter- 
feres with  the  rights  of  othors. 

Litchfield  V.  Ballon,  114  U.  S.  190,  195, 
29  L.  ed.  132,  134,  5  Sup.  Ct  Rep.  820;  1 
Perry,  Trusts,  4tli  o«l.  §§  171.  17o. 

The  milk  jiatroiie,  bocau!*c  tlicy  had  notice, 
concurred  in  the  allej^cMl  breach  of  trust,  and 
are  estopjjed  to  clniin  innocence  and  injury, 
or  a.ssert  any  allrfjed  equity. 

2  Lcwin,  Tr.  1st  Am.  ed.  •018. 

The  loss  should  fall  on  the  milk  patrons, 
who  were  responsible  for  the  loss. 

Friedlander  v.  'J'exas  &  P.  R.  Co.  1.30  V, 
8.  416,  425,  32  L.  ctl.  901,  904,  9  Sup.  Ct. 
Rep.  570. 

Plaintiffs*  cases  merely  decide  that  when 
a  trust  is  established,  trust  funds  may  be 
followed. 

Union  Stock  Yards  Xat  Bank  v.  Gilles- 
pie, 137  U.  S.  411,  34  L.  ed.  724,  11  Sup. 
Ct.  Rep.  118;  Central  Nat  Bank  v.  Con- 
necticut ^Tut.  L.  Ins.  Co.  104  U.  S.  64,  26  L. 
ed.  693;  Boyle  v.  Northwestern  Nat  Bank, 
125  Wis.  408,  1  L.R.A.(N.S.)  1110.  110  Am. 
St  Rep.  844,  103  N.  \V.  1123,  104  N.  W. 
917. 
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There  was  no  intention  to  create  a  bail- 
ment in  this  case. 

Butterfield  v.  Latlirop,  71  Pa.  230;  Laflin 
&  R.  Powder  Co.  v.  Burkhardt,  97  U.  S.  110, 
116,  24  L.  ed.  973,  974;  Chisholm  y.  Eagle 
Ore  Sampling  Co.  75  C.  C.  A.  472,  144  Fed. 
673;  Harriman  v.  Northern  Securities  Co. 
197  U.  8.  244,  291-294,  49  L.  cd.  739,  761- 
763,  25  Sup.  Ct  Rep.  493. 

The  relation  was  that  of  debtor  and  cred- 
itor, and  not  a  trust  relation. 

Marine  Bank  v.  Fulton  County  Bank,  2 
Wall.  252,  17  L.  ed.  785;  National  Bank 
V.  Milard,  10  Wall.  152,  155,  156,  19  L.  ed. 
897,  899. 

Notice  to  officers  or  directors  of  the  bank, 
which  came  to  their  knowledge  while  acting 
as  officers  of  the  creamery,  cannot  be  imput- 
ed to  the  bank,  because  their  interest  in  one 
was  adverse  to  their  interest  in  the  other. 

Seixas  v.  Citizens'  Bank,  38  La.  Ann.  436 ; 
Re  European  Bank,  L.  R.  5  Ch.  362;  4 
Thomp.  Corp.  §  5214;  Scaverns  v.  Presby- 
terian HospiUl,  173  111.  419,  64  Am.  St  Re'pw 
125,  50  N.  E.  1079;  Higgins  v.  Lansingh,  ]5# 
111.  388,  40  N.  E.  362;  I^we  v.  Ring,  lOtf 
Wis.  656,  82  N.  W.  571,  115  Wis.  580,  92  K. 
W.  238. 

Notice  and  knowledge  of  certain  directors 
of  the  bank,  which  came  to  them  individual- 
ly, and  not  while  acting  as  a  board,  thai 
certain  other  directors  were  o|)crating  the 
creamery,  was  not  notice  to  the  bank,  and 
does  not  make  the  act  of  the  directors  the 
act  of  the  bank. 

3  Thomp.  Corp.  Iftf  3906,  3908;  1  Morse, 
Banks  &  Banking,  4th  ed.  H  124;  First  Nat 
Bank  v.  Drake,  35  Kan.  576,  57  Am.  Rep. 
193,  11  Pac.  445;  Edwards  v.  Carson  W-ater 
Co.  21  Nev.  491,  34  Pac.  381;  Pittsburgli. 
C.  C.  &  St  L.  R.  Co.  V.  Keokuk  k  H.  Bridge 
Co.  131  U.  S.  371,  381-383,  33  L.  e<l.  157, 
160,  161,  9  Sup.  Ct  Rep.  770;  New  Tendon 
Bank  v.  Ketehum,  64  Wis.  11,  24  N.  W. 
468;  Western  Nat.  Bank  v.  .Armstrong,  152 
U.  S.  346,  351,  38  L.  ed.  470,  472,  14  Sup. 
Ct  Rep.  572. 

Where  there  is  no  duress  or  oppression, 
and  where  public  policy  would  not  l>e  pro- 
moted by  requirinjr  the  money  or  property 
to  be  returned,  and  the  parties  an*  truly  m 
pari  delicti,  a  court  of  equity  will  not  re- 
lieve either  party. 

1  Story,  Eq.  Jur.  13th  e<l.  §  208:  Harri- 
man V.  Northern  Securities  Co.  107  I'.  S. 
200,  49  L.  ed.  763,  25  Sup.  Ct  Rep.  493; 
Brvant  v.  Peck  k  W.  Co.  154  Mass.  461,  28 
N.  E.  678. 

In  all  acts  which  are  unlawful  on  nc- 
amnt  of  their  immorality,  or  because  they 
are  hostile  to  public  policy,  the  parties  to 
the  act  are  in  pari  i!clicio. 

Worcester  ▼.  Eaton,  11  Mass.  377:  Jones 
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v.  Merinethshire  Pennaneiit  Ben.  Bldg.  Soc  to  the  liability  of  persons  participating  in 

[1892]  1  Cb.  185.  a  breacb  of  trust,  or  intermeddling  witb  tbe 

The  suppression  of  illegal  contracts  is  far  management  of  the  trust,  apply  as  well  to 

more  likely  in  general  to  be  accomplished  by  banks  as  to  all  others, 
leaving  the  parties  without  remedy  against       3  Am.  &  Eng.  £nc.  Law,  2d  ed.  p.  832; 

each  other.  Duckett  ▼.  National  Mechanics'  Bank,  86 

Atwood  V.  Fisk,  101  Mass.  304,  100  Am.  Md.  406,  39  L.R.A.  84,  03  Am.  St.  llep.  613, 

Dec.  124.  38  Atl.  983;  Swift  v.  Williams,  08  Md.  236, 

Mr.  J.  O.  Thompson  argued  the  cause,  11  t^^lll  ^!!^^  ^^  Greensboro  v.  Clapp, 

and.  with  Mr.  E.  F.  Kileen,  filed  a  brief  for  J«  f  •  ^  *«2;  Gray  v.  Johnston,  L.  R  3  H 

clefendants  in  error:  J-  \'  ,^""^f*  ^-  J^"^^^"'  ^^  .^,^"v.^^,^  f 

Where  a  factor,  commission  man.  or  agent  h-  ^'  ^*^L^'^''V'J?'"'"lf  ""'^ItoV  ^"Vi  ' 

diBposes   of  the   property  of  third   parties  \*"7' ,  ??^\  ^«^-    p"'    ^o.     8,681;     Me- 

on    a   commission    basis;   and    collecte    the  J*'"'^'  ^"^/V^^''"l^  ^'\T'  ^^^',1 

money  for  such  third  parties,  and  deposits  \"  "^J^Kl^f'  ^^*"^"  ^^''^f'T'.}^ 

the   same   in   a  bank  for  ultimate   distri-  ^;  ^^?\^^.^^^  l'  Lamon    159  U.  S^  317, 

bution   to  the  true  owners,    (a)    the  n^la-  t"" ^,,,''^;.^^^^^^^  ^^^^^ 

tion    between    such    middleman    and    those  v.  D  11,  149  Ind.  136,  48  N.  E.  1 88. 
for    whom    he    is    acting    is    a    fiduciai-y        Where  a  bank  officer  is  actmg  as  president 

or  trust  relation;   (b)  the  third  parties  are  ^*"  ^^'•«^^^'"  ^^  *"«^*'«'"  concern    or  as  trus- 

the  beneficial  or  equitable  owners  of  such  *^  ^T  e^^"t<>r  <>/  an  esUte,  the  knowledge 

fund;   (c)  the  beneficial  or  equitable  owners  acquired  m  the  latter  capacity  is  imputed 

of  such  funds  may,  by  an  action  in  equity,  ^  ^"  ^*">^»  according  to  the  better  rule, 

estoblish    their    title,    and    recover    posses-  ,  6  Cyc.  Law  &  Proc.  p.  461,  note  21;  Gas- 

sion  of  such  funds  in  full,  in  whnmsoever's  ^"  J'  American  Exch.  Nat  Bank,  29  N.  J. 
hands  the  same  may  be  found  and  identified       ^,'       ,      ,    .      ^         ,      .  ,     ,     . 
within  the  equitable  rule  of  identification;        ^^.®  ^*°^  !*  ^^"^^  ^'*''  **»«  knowledge 

(d)   a  bank  or  depositary,  if  it  has  notice  acquired  by  its  cashier,  president,  or  other 

of  the  equitable  ownership  of  the  funds,  can-  «?'««"»   pertaining  to  transactions    within 

not  apply  the  same  to  the  payment  of  an  ^he  scope  of  the  bank's  business,  although 

overdraft  or  note  of  the  broker,  factor,  or  «"^**   knowledge   be    acquired    m    another 

agent,  even  though  such  deposit  is  kept  in  ^transaction  than  that  to  which  it  relates, 
the  individual  name  of  such  broker.  t^^^'  ^^  *  ^"'^'  P*  '*^- 

Union  Stock  Yards  Nat.  Bank  v.  Gillespie,     ,^^  ™*"®'  ^''^^  '°™  writings  may  Uke, 

137  U.  S.  411,  34  L.  ed.  724,  11  Sup.  Ct.  Rep.  ^^^  *"*"«  agreement  can   always  be  shown. 

118;  Central  Nat.  Bank  v.  Connecticut  Mut.  ^  ^"ting  never  shuts  out  parol  evidence  ex- 

L.   Ills.  Oo.   104   U.   S.  64,  26  L.  ed.  093;  c«Pt  ««  to  the  parties  to  it;  that  is,  the  rule 

Emiffh  V.  Earling,  134  Wis.  605,  27  L.R.A.  *"  **^«*''^  ^  permitting  parol  testimony  to 

(N.S.)  243.  115  N.  W.  128;  Boyle  v.  North-  ^^''^  *^*'«  *«''">*  ®'  ^  ^""«"  instrument  ap- 

western  Nat.  Bank,  125  Wis.  498,  1  L.R.A.  P''^®  ^"'^  ^  ^^  P*'*'^  *"^  <^*'«''  VrMes. 

(N.S.)   1110,  110  Am.  St.  Rep.  844,  103  N.  ^^  *'*'  "®  application  to  strangers. 
W.  1123   104  N.  W.  917.  ^^  '^™*  *  ^"g*  ^"^'  ^^»  ^^  ^'  P*  ^^®^' 

Mere  '  bookkeeping    cannot    change    the       ^'   *^'  ""   arrangement  in  form  made 

rights  of  the  parties.  "^^^^  ^  "^^^^^  ^^  ^^^  ^*"^  "»  *^»«  <>^  P"- 

American   Exch.    Nat.    Bank  v.    Loretta  J**®  "*"^  *^"  *^^*>^  ^  •^'own  by  parol 

Gold  &  S.  Min.  Co.  165  111.  103,  60  Am.  St.  ^"^  <»ave  been  made  by  him  as  an  officer  of,  or 

Rep.  236,  46  N.  E.  202;  Hyland  v.  Roe,  111  *«!"*  ,^/»  ^^^  as  acting  for,  the  bank. 

Wis.  368,  87 -Am.  St.  Rep.  873,  87  N.W.  252;  ^ ^"^7  !r'"w   qo/  ""'  ""' 

Commercial  Nat.  Bank  v.  Armstrong,  148  U.  ^'Z*  *',/*•  ^'^^\^  ,.  .     .^ 

S.  57,  58,  37  L.  ed.  366,  368,  13  Sup.  Ct        ^««"^*«  'i**^^'  .^^*"  JP^V^f^  ""^  *'^'*' 

Rep    533  ^*"*  **  ^  determining  liability. 

Where' a  third  party  knowingly  partici-      .Un'on  Stock  Yards  Nat  B»jk  v    Gilles- 

pates  in  the  handling  of  the  trust  or  the  di-  P'*'  ^37  U.  S.  417,  34  L.  ed.  726,  11  Sup. 

version  of  the  trust  funds,  it  is  liable  per-  ^^'  ^P'  ^^®- 

sonally  to  the  ccs^m*  que  trust,  and  becomes       '^^  defense  of  ultra  vires  cannot  be  set  up 

ill  fact  a  trustee  de  son  tort,  and  liable  to  against  a  liability  founded  upon  a  wrong, 

the  same  extent  as  the  original  trustee.  fraud,  or  tort     This  fundamental  proposi- 

Duckett  T.  National  Mechanics'  Bank,  86  tion  applies  to  national  banks  as  well  as  to 

Md.   403,   39   L.R.A.  84,  63  Am.   St.  Rep.  any  other  corporation. 

513,  38  Atl.  983;  2  Pom.  Eq.  Jur.  §§  1047,        Zinc  Carbonate  Co.  v.  First  Nat  Bank, 

1048,  1079,  p.  656;  Perry,  Tr.  §§  217,  245,  103  Wis.  126,  74  Am.  St  Rep.  845,  79  N.  W. 

828,  846;   Harrigan  ▼.  Gilchrist,  121  Wis.  229;  First  Nat  Bank  v.  Graham,  100  U.  S. 

281,  99  X.  W.  909.  699.  702,  25  U  ed.  750,  751;  Salt  Lake  City 

These   fundamental  principles  in  regard  v.  Hollister^  118  U.  S.  256,  30  L.  ed.  176,  6 
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Sup.  Ct.  Rep.  1055;  Denver  &  R.  G.  R.  Co. 
V.  Harris,  122  U.  S.  597,  30  L.  ed.  1140,  7 
Sup.  Ct.  Rep.  1286;  Johnston  Fife  Hat  Co. 
v.  National  Bank,  4  Okla.  17,  44  Pac.  192; 
Wright  V.  Stewart,  130  Fed.  914,  77  C.  C.  A. 
499,  147  Fed.  328;  Nevada  Bank  v.  Port- 
land Nat.  Bank,  59  Fed.  338;  Interstate 
Nat  Bank  v.  Claxton,  97  Tex.  509,  65  L.R.A. 
820,  104  Am.  St.  Rep.  885,  80  S.  W.  605; 
5  Cyc.  Law  &,  Proc.  478;  Lake  Shore  &.  M. 
S.  R.  Co.  V.  Prentice,  147  U.  S.  101,  37  L. 
ed.  97,  13  Sup.  Ct.  Rep.  261;  Chesapeake  & 
O.  R.  Co.  V.  Howard,  178  U.  S.  153,  160,  44 
L.  ed.  1015,  1017,  20  Sup.  Ct.  Rep.  880; 
New  York  C.  &  H.  R.  R.  Co.  v.  United 
SUtes,  212  U.  S.  481,  493,  53  L.  ed.  613, 
62J,  29  Sup.  Ct.  Rep.  304;  Lothrop  v. 
Adams,  133  Mass.  471,  43  Am.  Rep.  528; 
Washington  Gaslight  Co.  v.  Lansden,  172 
U.  S.  534,  544,  43  L.  ed.  543,  547,  19  Sup. 
Ct.  Rep.  290. 

The  taking  over  of  the  capital  stock  of  the 
Jenne  Creamery  Company  by  the  bank's 
oflicers,  and  their  carrying  on  the  business 
in  the  interest  of  the  bank,  was  not  ultra 
vires f  but  was  a  legitimate  and  proper 
(though  in  this  case  possibly  injudicious) 
method  of  attempting  to  collect  the  large 
amounts  due  the  bank  at  the  time  the  ar- 
rangement was  made. 

5  Cyc.  Law  k  Proc.  p.  492;  Lowe  v.  Ring, 
106  Wis.  647,  82  N.  W.  571,  115  Wis.  575, 
92  N.  W.  238;  5  Cyc.  Law  &  Proc.  p.  591; 
German  ia  Nat.  Bank  v.  Case,  99  U.  S.  628. 
25  L.  ed.  448;  3  Am.  &  £ng.  Enc.  Law,  2d 
ed.  p.  1800;  Reynolds  v.  Simpson,  74  Gn. 
454;  John  A.  Roebling  Sons'  Co.  v.  First 
Nat.  Bank,  30  Fed.  744;  California  Nat. 
Bank  v.  Kennedy,  167  U.  S.  362,  300,  42  L. 
ed.  198,  200,  17  Sup.  Ct.  Rep.  831;  First 
Nat.  Bank  v.  National  Exch.  Bank,  92  V. 
S.  122-128,  23  L.  ed.  679-081;  First  Nat. 
Bank  v.  Converse,  200  U.  S.  425,  50  L.  ed. 
537,  26  Sup.  Ct.  Rep.  300. 

Federal  courts  have  long  compelled  re- 
ceivers of  national  banks  to  return  trust 
funds  wrongfully  withheld,  but  traced  into 
the  receiver's  hands. 

Richardson  v.  New  Orleans  Debenture  Re- 
demption Co.  52  L.R.A.  67,  42  C.  C.  A.  619, 
102  Fed.  780;  Richardson  v.  Louisville  Bkg. 
Co.  36  C.  C.  A.  307,  94  Fed.  442;  Masscy  v. 
Fisher,  62  Fed.  958;  Frclinghuysen  v.  Nu- 
gent, 30  Fed.  239;  Peters  v.  Bain,  133  U.  S. 
670,  33  L.  ed.  690,  10  Sup.  Ct.  Rep.  354; 
Richardson  v.  Olivier,  53  L.R.A.  113, 44  C.  C. 
A.  468,  105  Fed.  277;  Scott  v.  Armstrong, 
140  U.  S.  499,  510,  36  L.  ed.  1059,  1063,  13 
Sup.  Ct.  Rep.  148;  Commercial  Nat.  Bank 
V.  Armstrong,  148  U.  S.  50,  57,  58,  37  L.  ed. 
363,  366,  367,  13  Sup.  Ct.  Rep.  533. 

The  fact  that  the  milk  furnished  by  the 
patrons  was  made  into  butter  and  then  sold 
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does  not  change  the  fiduciary  relation,  nor 
prevent  the  creamery  from  standing  in  tlie 
relation  of  a  factor  to  the  patrons. 

12  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  630; 
19  Cyc.  Law  k  Proc.  p.  121;  First  Nat. 
Bank  v.  Schween,  127  111.  573,  11  Am.  St, 
Rep.  174,  20  N.  E.  681 ;  State  ex  rel.  Par- 
ker V.  Thompson,  120  Mo.  12.  25  S.  W.  340; 
Shaw  V.  Ferguson,  78  Ind.  547;  Burton  v. 
Goodspeed,  69  111.  237;  Boyle  v.  Northwest- 
em  Nat.  Bank,  125  Wis.  498,  1  L.R.A.(X.S.) 
1110,  110  Am.  St.  Rep.  844,  103  N.  W.  1123, 
104  N.  W.  917;  Briere  v.  Taylor,  126  Wia. 
347,  105  N.  W.  817. 

*Mr.  Justice  White  delivered  the  [28 
opinion  of  the  court: 

To  reverse  a  judgment  of  the  supreme 
court  of  Wisconsin  (134  Wis.  565.  27  L.itA. 
(N.S.)  243,  115  N.  W.  128),  affirming  a 
judgment  of  the  circuit  court  of  Green  Lake 
county,  this  writ  of  error  is  prosecuted. 

The  Berlin  National  Bank,  doing  business 
in  the  city  of  Berlin,  Green  Ijike  county, 
Wisconsin,  being  insolvent,  its  doors  were 
closed  by  the  Comptroller  of  the  Currency 
on  November  17,  1904.  P.  R.  Earling  was 
subsequently  appointed  and  qualified  as  re« 
ceiver.  On  November  27,  1906,  John  Emigh 
and  0.  L.  Atkins,  as  assignees  of  a  large 
number  of  persons,  commenced  this  action 
in  the  state  court  against  the  receiver  and 
the  bank.  It  was,  in  substance,  averred 
that  large  quantities  of  milk  had  been  fur- 
nished by  the  assignors  of  the  plaintiffs  to 
a  creamery  known  as  the  Jenne  Creamery 
Company,  under  agrocments  that  all  the 
milk  supplied  slioiild  be  converted  into  but- 
ter, the  butter  soUl,  and  the  procce<ls.  less 
a  sum  agreed  upon  as  a  compensation  for 
for  the  services  rendered,  should  be  divided 
pro  rata  among  those  furnishing  the  milk. 
It  was  alleged  that  the  creamery.  durin«4 
the  period  covered  by  the  claim,  was,  in 
fact,  owned  by  and  had  been  o|KMatod  by 
the  bank,  and  that  when  the  doors  of  the 
bank  were  closed,  there  were  outstanding 
unpaid  checks  for  about  $400,  for  collet- 
tions  made  for  account  of  those  who  had 
supplied  milk  between  April  and  Septoml>or, 
1904,  and  that  a  large  amount  had  been 
collected  and  not  paid  over  for  the  pro- 
ceeds of  butter  made  from  milk  fnrnishel 
during  October  and  the  first  half  of  Novem- 
ber, 1904.  The  prayer  was  that  plaintiffs 
recover  from  the  receiver  such  portion  of 
the  collections  as  had  come  into  the  hands 
of  the  receiver,  and  as  to  the  proceeds, 
which  had  been  diverted  by  the  bank,  that 
plaintiffs  be  recogniTJed  as  general  creditors, 
entitled  to  participate  pro  mta  in  the 
♦distribution  of  the  assets  of  the  l>ank.  [2t 
The  defendants  separately  answered,  and,  ex- 
cept as  to  the  allegationa  rcigarding  the  in- 
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corporation  of  the  bank,  its  insolvency,  and 
the  appointment  of  a  receiver,  took  issue 
upon  the  averments  of  the  complaint. 

The  cause  was  tried  by  the  court.     The 
facts,  as  found,  are  thus  summarized: 

For  some  time  prior  to  October  1,  1902, 
the  Jenne  Creamery  Company,  a  Wisconsin 
corporation,   having   its   principal   place   of 
business  in  the  city  of  Berlin,  carried  on 
the  business   of   making  butter  and   other 
dairy  products  with  milk  furnished  by  pa- 
trons   in   Green   Lake   and   other   counties. 
The  corporation  for  these  purposes,  besides 
operating  its  plant  at  Berlin,  leased  various 
other  creamery  plants  in  the  vicinity.     At 
one  time  the  business  was  carried  on  by  a 
firm  known  as  D.  J.  Jenne  &  Company,  and 
after  the  organization  of  the  Jenne  Cream- 
ery  Company   the   creamery    business    was 
solely  carried  on  by  that  corporation,  the 
members  of  the  firm  of  Jenne  &  Company, 
however,  owning  all  the  stock  of  the  cream- 
ery company.    The  milk  which  the  company 
separated  was  furnished  by  numerous  pro- 
ducers under   agreements  by  which,   for  a 
stated    compensation,    the    creamery    com- 
pany agreed  to  make  all  the  milk  it  received 
into  butter,  to  sell  the  same,  collect  the  pro- 
ceeds, and  to  divide  them  pro  rata  among 
the    milk    owners,    less    the    compensation 
agreed  upon.    The  business  did  not  prosper. 
On  October  1,  1902,  there  were  outstanding 
unpaid  checks  of  the  company,  drawn  on  the 
Berlin  bank  in  favor  of  milk  producers,  to 
the  extent  of  about  $8,000,  there  being  no 
funds  on  hand  to  the  credit  of  the  creamery 
company  in  the  bank,  available  to  pay  the 
checks.     On  the  same  date  one  of  the  firm 
or  D.  J.  Jenne  &  Company  owed  the  bank 
$2,200,   which   was   unsecured,   and  besides 
was  indebted  to  other  creditors  for  at  least 
$2,600.    The  firm  of  D.  J.  Jenne  &.  Company 
also  owed  the  bank  $5,000.  Evidently  in  con- 
80]  templation  *of  securing  the  payment  of 
these  various  debts,  and  to  prevent  the  loss 
which   would   be   occasioned   by  the  bank- 
ruptcy of  the  creamery  company,  and  upon 
the  expectation  that  the  situation  might  be 
relieved  by  carrying  on  the  business  under 
a   new   management,   an   arrangement   was 
made   between   the   Jenncs   and    the   Berlin 
bank.    By  this  arrangement  the  entire  stock 
of   the   creamery   was   assigned   to   Brown, 
the  cashier  of  the  bank,  and  two  other  ofll- 
eers  of  the  bank,  who,  while  thus  becoming 
in    form    the   owners   of   the   stock,   really 
held  it  for  account  of  the  bank.    The  prop- 
erty of  the  partnership  of  Jenne  &  Company 
and  the  property  of  the  individual  members 
of  the  firm  was  transferred  to  Brown.     In 
order   to   bring   about   these   transfers   the 
bank  agreed  to  pay  the  outstanding  checks 
drawn  against  it  by  the  creamery  company 
in  favor  of  the  milk  producers.    Under  the 
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arrangement,  the  business  continued  to  be 
carried  on  in  the  name  of  the  Jenne  Cream- 
ery Company,  although  from  the  facts 
which  we  have  just  stated,  it  is  apparent^ 
as  said  by  the  supreme  court  of  Wisconsin, 
"that  the  use  of  Brown's  name  was  only 
formal,  and  that  the  continuance  in  form 
of  the  corporation  was  only  for  convenience 
of  bookkeeping  and  dealing  with  the  pa- 
trons." Brown  acted  as  manager  of  the 
business  apparently  for  the  creamery  com- 
pany, signing  and  indorsing  checks  in  the 
name  of  that  corporation  as  such  manager, 
etc. 

The  producers  of  the  milk  were  not  par- 
tics  to  the  transfer  made  by  the  Jennes 
to  the  bank.  Xo  formal  notification  to 
them  was  given  of  the  fact  that  the  bank 
in  effect  owned  the  stock  of  the  corporation 
and  was  virtually  carrying  on  the  business, 
no  new  contracts  were  made  with  them  in 
the  name  of  the  bank  as  the  owner  of  the 
creamery,  but,  so  far  as  they  were  con- 
cerned, the  affairs  of  the  creamery  company 
were,  in  form,  conducted  as  they  had  been 
previously  carried  on,  the  producers  con- 
tinuing without  interruption  to  furnish 
their  milk  as  they  *had  been  in  the  [31 
habit  of  doing  under  the  agreements  previ- 
ously made. 

The  operation  of  the  business  after  the 
transfer  was  not  profitable.  The  bank  real- 
ized a  few  thousand  dollars  from  the  sale  of 
the  individual  property  of  Jenne,  but  when 
the  bank  ceased  to  do  business,  in  November, 
1004,  the  account  of  the  creamery  company 
was  apparently  exhausted,  and  the  bank  had 
not  recouped  itself  for  the  payments  mado 
of  the  $8,000  of  checks  outstanding  in  Oct- 
ober, 1902.  Besides,  when  the  bank  failed 
there  were  outstanding  checks  for  $406.97, 
issued  between  April  and  October,  1904,  and 
no  settlement  had  been  made  with  those 
who  had  supplied  milk  during  the  month  of 
October  and  part  of  November,  1904,  prior 
to  the  suspension  of  the  bank.  Kcferrin;; 
to  the  proceeds  of  the  butter  made  trom 
the  milk  delivered  by  the  patrons  of  the 
creamery  during  October  and  November, 
1004,  the  trial  court,  ^s  stated  by  the  su- 
preme court  of  Wisconsin,  found  "that  bank 
drafts  had  been  received  into  the  bank  for 
such  butter.  Such  drafts  ran  to  the  Jenne 
Creamery  Company,  and  were  indorsed  by 
Brown,  the  cashier,  and  mingled  with  other 
moneys  of  the  bank.  The  total  amount  was 
$2,520.46.  It  was  found  by  the  court,  upon 
careful  analysis  of  the  accounts,  that  at  all 
times  after  the  receipt  of  any  of  said  drafts 
the  bank  had  on  hand  an  amount  of  money 
and  cash  items  exceeding  said  total,  and 
such  an  amount  was  turned  over  to  the 
receiver  upon  his  taking  possession.  It  also 
traced  a  considerable  share  of  said  drafts 
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into  the  hands  of  the  bank's  correspondents 
at  other  cities,  by  which  they  had  been  col- 
lected and  credited  to  the  bank,  and  in  each 
case  it  was  found  that  there  remained  a 
credit  account  with  that  correspondent 
larger  than  the  amount  of  such  drafts  sent 
to  and  collected  by  it,  wliich  credit  balance 
was  turned  over  to  the  receiver  after  his 
appointment." 

Upon  the  facts  by  it  found,  the  trial 
32]  court  adjudged  that  •$2,520.46  should 
be  paid  to  the  plaintiffs  out  of  the  funds  in 
the  hands  of  the  receiver,  and  that  as  to  the 
sum  of  the  outstanding  checks  given  for  the 
proceeds  of  butter  sold  prior  to  October, 
1904,  the  plaint ilfs  were  entitled  to  partici- 
pate pro  rata  with  the  other  general  cred- 
itors in  the  distribution  of  the  assets  of  the 
bank.  As  already  stated,  the  supreme  court 
of    Wisconsin    ailirmed    the   judgment. 

The  Federal  question  relied  on  is  in  sub- 
stance that  the  Berlin  bank,  as  a  national 
bank,  had  no  power  to  operate  a  creamery, 
and  could  not,  therefore,  lawfully  incur  lia- 
bility on  account  of  such  operation,  and 
hence  the  judgment  of  the  state  court  is  re- 
])ugnant  to  the  following  sections  of  the  Re- 
vised Statutes:  6133  and  513G  (U.  S.  Comp. 
Stat.  1901,  pp.  3454,  3455),  which  prohibit 
a  national  banking  association  from  doing 
other  than  a  banking  business;  5134  and 
5190  (U.  S.  Comp.  Stat.  1901,  pp.  3454, 
348G),  which  prohibit  such  an  association 
from  transacting  the  businesss  of  a  bank  in 
any  other  place  than  where  its  banking 
house  is  located  and  that  specified  in  its 
organization  certificate;  5145,  which  re- 
quires the  affairs  of  such  association  to 
be  managed  by  not  less  than  five  directors; 
and  523G  and  5242  (U.  S.  Comp.  Stat.  1901, 
pp.  3508,  3517),  which  require  ratable  div- 
idends and  prohibit  all  transfers  with  a 
view  to  preference.  It  is  true  that  there 
are  other  assignments  of  alleged  error,  but 
we  put  them  at  once  out  of  view,  as  they 
in  substance  but  assert  that  the  court  below 
erred  in  affirming  the  judgment  of  the  trial 
court  because  certain  of  the  facts  found 
were  not  sustained  by  the  evidence, — conten- 
tions which  are  not  open  to  our  inquiry,  as 
it  is  elementary  that,  on  error  to  a  state 
court  of  last  resort  in  a  case  of  this  char- 
acter, the  findings  of  fact  of  the  state  court 
are  'binding   on   us. 

The  trial  court  found  as  a  fact,  that  after 
the  transfer  of  the  creamery  property  in 
October,  1002,  some  of  the  patrons  were 
informed  that  the  ofTicers  and  directors  of 
the  bank  were  individually  interested  in  the 
creamery,  but  that  they  were  acting  for  the 
38]  bank  was  not  made  *known,  and  it  was 
also  represented  to  such  patrons  that  t\w 
creamery  was  in  better  condition  than  evo. 
before,  and  such  was  generally  believed  by 
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the  patrons  to  be  a  true  statement  of  the 
condition  of  affairs  until  after  the  failure 
of  the  defendant  bank.  The  supreme  court, 
however,  evidently  did  not  consider  these 
circumstances  material.  It  held  that  what- 
ever the  form  of  the  transaction,  the  Berlin 
bank  acquired  the  creamery  property  from 
the  Jenne  Creamery  Company  in  October, 
1902;  that  it  operated  the  same  thereafter 
until  the  bank  ceased  doing  business;  that 
it  "took  the  milk  furnished  by  the  patrons, 
made  the  same  into  butter,  and  sold  it  and 
collected  the  proceeds;"  and  that,  by  virtue 
of  the  agreements  under  which  the  milk  was 
furnished,  the  proceeds  of  the  sale  of  butter 
"belonged  to  the  patrons,  and  was  received 
by  the  bank  for  them,  and  under  a  duty  to 
pay  it  to  them."  It  also  decided  that  when 
the  bank  failed  on  demand  to  pay  over  tho 
collections  for  the  butter  sold  prior  to 
October,  1904,  represented  by  outstanding 
checks,  an  indebtedness  to  the  owners  of  the 
money  arose.  From  the  facts  as  found  by 
the  trial  court,  the  supreme  court  conclud«^ 
that  the  receiver  had  received,  in  actual 
money,  or  in  credits  with  correspondents, 
the  $2,520.46  belonging  to  the  patrons  col- 
lected for  the  butter  made  from  the  milk 
supplied  in  October  and  November,  1904, 
and  that  the  receiver  did  not  receive  such 
sum  as  moneys  of  the  bank  upon  any  trust 
to  distribute  to  the  creditors  of  the  bank 
but  held  it  as  trustee  for  the  owners.  In 
declining  to  consider  whether,  as  contended, 
it  was  beyond  the  power  of  the  bank  to  en- 
gage in  the  creamery  business,  the  court 
said: 

*'Xo  authority  has  been  cited,  and  xrz 
think  none  can  be,  to  deny  the  power  of^a 
banking  corporation,  or  any  other  corpora - 
tion,  to  disgorge  property  of  another  which 
it  had  got  into  its  possession  by  any  means 
whatever  under  a  duty  to  disgorge.  It  may 
have  had  no  legal  *power  to  take  the  [34 
steps  by  which  the  money  of  these  plaintiiTs* 
assignors  came  to  its  hands;  but  having  tak- 
en such  steps  and  obtained  their  money,  no 
such  absurdity  exists  as  a  legal  obstacle  to 
its  surrendering  it.  It  would  be  a  reproach 
to  the  law  to  hold  anv  surh  doctrino  of 
inequity.  Beloit  v.  Heineman,  128  Wis.  398, 
401,  107  N.  W.  334." 

As  we  are  bound  by  the  findings  of  fact 
made  below,  and  as  the  construction  which 
the  court  gave  to  the  contracts  under  which 
the  milk  was  furnished  is  also  binding,  since 
such  construction  presents  no  question  of  a 
Federal  nature,  it  follows  that  all  the  con- 
tentions relied  upon  to  procure  a  reversal 
of  the  judgment  must  rest  upon  the  as- 
sumption that,  although  the  milk  was  re- 
ceived under  contracts  of  bailment,  and  tlio 
proceeds  arising  were  the  property  of  the 
milk  producers,  and  were  held  by  the  bank 
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for  them,  nevertheless  the  judgment  way 
wron;^,  because  the  bank,  under  the  national 
bankin;^  law,  exceeded  its  powers  when  it 
virtually  required  the  stock  of  the  creamery 
and  operated  the  same  through  its  officers, 
llut  wlien  the  contentions  thus  come  to  be 
considered  in  their  ultimate  aspect,  their 
unsoundness  is  demonstrated  by  the  deci- 
sion rendered  at  this  term  in  Citizens*  Cent. 
Xat.  Bank  v.  Appleton,  216  U.  S.  196,  ante, 
443,  30  Sup.  Ct.  Rep.  304.  We  say  this, 
even  conceding,  for  the  sake  of  the  argu- 
ment, the  ultra  vires  nature  of  the  trans- 
action as  contended  for.  Although  it  would 
suHice  to  refer  to  that  case  as  decisive  here, 
in  view  of  the  importance  of  the  subject, 
we  briefly  advert  to  the  facts  of  the  case  to 
make  apparent  how  absolutely  conclusive 
the  ruling  there  made  is  upon  the  conten- 
tion here  presented.  One  Samuel  owed  to 
the  Central  National  Bank  $10,000.  Evi- 
dently the  bank  was  not  only  unwilling  to 
lend  Samuel  more  money,  but  called  upon 
him  to  pay  off  his  existing  indebtedness. 
Under  these  circumstances  it  was  arranged 
that  if  Samuel  could  borrow  $12,000  from 
35]  the  Cooper  *£xchange  Bank,  and  would 
use  $10,000  of  the  amount  to  pay  his  debt  to 
the  Central  National  Bank,  that  bank  would 
guarantee  the  repayment  of  the  loan  if 
made  by  the  Cooper  Exchange  Bank,  thus 
giving  Samuel  some  further  accommodation, 
and  p.t  the  same  time  placing  the  Central 
National  Bank  in  funds  to  the  extent  of  its 
outstanding  loan  to  Samuel.  The  loan  upon 
the  guaranty  was  made.  Upon  the  bank- 
ruptcy of  Samuel  and  the  failure  to  pay  the 
loan  made  by  the  Cooper  Exchange  Bank 
the  latter  bank  sued  the  Central  National 
Bank  to  recover  under  the  guaranty.  In 
the  state  courts,  while  ultimately  the  ultra 
vires  nature  of  the  guaranty  was  not  denied, 
recovery  was  allowed  to  the  extent  of  the 
$10,000,  the  amount  actually  received  by 
the  Central  National  Bank  of  the  moneys 
of  the  Cooper  Exchange  Bank.  This  court, 
without  in  any  respect  questioning  that  the 
state  court  was  correct  in  holding  that  the 
contract  of  guaranty  was  ultra  vires  of  the 
national  bank  act,  nevertheless  affirmed  the 
judgment  below.  Reviewing  and  comment- 
ing upon  the  rulings  in  Logan  County  Nat. 
Bank  v.  Townscnd,  139  U.  S.  67,  35  L.  ed. 
107,  11  Sup.  Ct.  Rep.  496:  Aldrich  v.  Chem- 
ical Nat.  Bank,  176  U.  S.  618,  44  L.  ed.  611, 
20  Sup.  Ct.  Rep.  498;  Central  Transp.  Co. 
v.  Pullman's  Palace  Car  Co.  139  U.  S.  24,  35 
L.  ed.  55,  11  Sup.  Ct.  Rep.  478;  and  Pull- 
man's Palace  Car  Co.  v.  Central  Transp.  Co. 
171  U.  S.  136,  43  L.  ed.  108,  18  Sup.  Ct.  Rep. 
808,  it  was  held  although  restitution  of 
property  obtained  under  a  contract  which 
was  illegal,  because  ultra  virca^  cannot  be 
adjudged  by  force  of  the  illegal  contract, 
54  li.  ed- 


yet,  as  the  obligation  to  do  justice  rests 
upon  all  persons,  natural  and  artificial,  if 
one  obtains  the  money  or  property  of  others 
without  authority,  the  law,  independently 
of  express  contract,  will  compel  restitution 
or  compensation.  That  this  ruling  is  here 
applicable  is  plainly  manifested  by  the  fact 
which  we  have  previously  pointed  out,  that 
the  relief  afl"orded  by  the  court  below  sim- 
ply gave  to  the  producers  so  much  of  their 
])roporty  as  was  actually  in  the  hands  of 
the  receiver,  and  awarded  them  a  right  to 
recover  as  *general  creditors  of  the  [36 
bank  to  the  extent  only  tnat  their  property 
had  been  received  and  appropriated  by  the 
bank. 
Affirmed* 


LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  PlfT.  in  Err., 

V. 

SPENCER  MELTON. 
(See  S.  C.  Reporter's  ed.  36-57.) 

Error  to  state  court  —  frlvolousncss  of 
Federal  question. 

1.  A  writ  of  error  to  review  a  judg- 
ment of  the  highest  court  of  a  state  will 
not  be  dismissed  on  the  ground  that  the 
Federal  (juestion  relied  upon  to  confer  juris- 

NoTK. — On  the  general  subject  of  writs  of 
error  from  the  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v. 
Hunter,  4  L.  ed.  U.  S.  97 ;  Hamblin  v.  West- 
ern Land  Co.  37  L.  ed.  U.  S.  267;  Re  Bu- 
chanan, 39  L.  ed.  U.  S.  884;  and  Kipley  v. 
Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts  can 
he  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Transp. 
Co.  v.  Garbade,  62  L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
Mutual  L.  Ins.  Co.  v.  McGrew,  63  L.R.A.  33. 

On  necessity  of  color  of  merit  in  Federal 
(juestion  to  sustain  writ  of  error  to  state 
court — see  note  to  Offield  v.  New  York,  N. 
H.  &  H.  K.  Co.  51  L.  ed.  U.  S.  231. 

On  review  of  decisions  of  state  courts 
presenting  the  question  of  full  faith  and 
credit — see  note  to  Allen  v.  Alleghany  Co. 
49  L.  ed.  v.  S.  551. 

As  to  the  validity  of  class  legislation — 
see  notes  to  State  v.  Goodwill,  6  L.R.A. 
G21,  and  State  v.  Loomis,  21  L.R.A.  789. 

As  to  constitutional  equality  of  privileges, 
immunities,  and  protection — see  note  to 
I»uisville  Safety  Vault  &.  T.  Co.  v.  Louis- 
ville &  N.  R.  Co.  14  L.R.A.  579. 

On  validity  of  statutes  abrogating  fellow- 
servant  rule — see  note  to  Braidford  Constr. 
Co.  V.  Heflin  12  L.R.A.(N.S.)  1040. 
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diction  has  been  so  conclusivelj  foreclosed 
by  prior  decisions  of  the  Federal  Supreme 
Court  as  to  cause  it  to  be  frivolous,  where 
analysis  and  exposition  are  necessary  in 
order  to  make  clear  the  decisive  effect  of 
auch  prior  decisions  upon  the  issue  pre- 
sented, and  there  is  some  conflict  in  the 
opinions  of  the  various  state  courts  of  last 
resort  upon  the  question,  and  a  division  of 
opinion  in  the  court  below. 
(For  otber  cnfies,  see  Appeal  and  Error,  lllCV- 
1137.  in  Digest  Sup.  Ct.  1008.] 

Error  to  state  court  —  Federal  question 
^liow  ruised  — fall  faith  and  credit. 

2.  The  full  faith  and  credit  clause  of  the 
Federal  Constitution  must  be  pleaded,  or 
the  attention  of  the  court  below  directed 
to  the  fact  that,  in  connection  with  the 
proper  construction  of  a  statute  of  an- 
other state,  reliance  was  placed  upon  that 
clause,  in  order  to  present  a  Federal  ques- 
tion for  review  in  the  Federal  Supreme 
Court  by  writ  of  error  to  a  state  court. 
tFor  other  cases,  sec  Appeal  and  Error,  1108- 

1248,  in  Digest  Sup.  Ct.  1008.] 

Error  to  state  court  -^  Federal  question 
^fuU  faith  and  credit. 

3.  The  exercise  by  a  state  court  of  its 
independent  judgment  in  interpreting  the 
statute  of  another  state  upon  which  the 
eause  of  action  is  based  can  present  no 
question  under  the  full  faith  and  credit 
clause  of  the  Federal  Constitution  for  re- 
view in  the  Federal  Supreme  Court  by  writ 
of  error  to  a  state  court,  where  there  is  no 
local  statute  controlling  the  construction 
of  statutes  of  other  states,  and  no  settled 
construction  of  the  statute  by  the  courts 
of  the  state  enacting  it  is  pleaded  or  proved. 
[For  other  cnses,  see  Appeal  and  Error,  1423- 

1427.  in  Digest  Sup.  Ct.  1008.] 

Constitutional  law^cqlinl  protection 
of  tlio  laws  «  classlflcatlon  of  railway 
employees  —  police   power. 

4.  The  modification  of  the  fellow-servant 
rule  as  to  railway  einployce.s,  made  by  Ind. 
act  of  March  4,  1893,  d'l,  docs  not  offend 
against  the  equal  protection  of  the  laws 
clause  of  the  Federal  Constitution  because 
construed  as  apjilying  to  all  employe;*s 
doing  work  essential  to  enable  the  carrying 
on  of  railway  operations,  and  not  as  lim- 
ited to  those  engaged  in  or  about  the  move- 
ment of  trains,  but  such  general  classifica- 
tion of  railway  employees  is  a  proper 
exercipe  of  the  police  power. 

[For  other  cases,  see  Constitutional  Law,  280- 
291,  in  Digest  Sup.  Ct.  1908.] 

[No.  180.] 

Argued  April  28,  29,  1910.     Decided  May 

31,  1910. 

IN  ERROR  to  the  Court  of  Apjieals  of  the 
State  of  Kentucky  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
cuit Court  of  Hopkins  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action 
founded  upon  the  Indiana  employers*  lia- 
bility law.  Afomed. 
«22 


See  same  case  below,  127  Ky.  276,   105 
S.  W.  366,  110  S.  W.  233,  112  S.  W.  618. 
The  facts  are  stated  in  the  opinion. 

Mr.  Benjamiiik  D.  Warfteld  argued  the 
cause,  and,  with  Mr.  Henry  Lane  Stone, 
filed  a  brief  for  plaintiff  in  error: 

All  that  this  court  has  decided  is  that  it 
is  competent  to  provide  a  right  of  action  in 
favor  of  railroad  employees  who  are  exposed 
to  the  hazards  of  operating  railroads,  wlien 
no  similar  legislation  is  enacted  in  behalf  of 
persons  engaged  in  other  than  railroad  pur- 
suits. 

Tullis  V.  Lake  Erie  &  W.  R.  Co.  175  U.  S. 
348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep.  130; 
Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S.  205, 
32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161. 

The  statute  as  construed  and  explained  in 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Light- 
heiser,  1(S8  Ind.  438,  78  N.  E.  1033;  Bedfoid 
Quarries  Co.  v.  Bough,  168  Ind.  G71,  14 
L.R.A.(N.S.)  418,  80  N.  E.  529;  Indianapo- 
lis Traction  &  Terminal  Co.  v.  Kinnev,  171 
Ind.  012,  23  L.R.A.(N.S.)  711,  85  N.  E.  9.54: 
American  Car  &.  Foundry  Co.  v.  Inzer,  172 
Ind.  56,  87  N.  £.  722;  and  Indianapolis 
Street  It  Co.  v.  Kane,  169  Ind.  40,  80  X.  K. 
841,81  N.  E.  721,— imposes  liability  upon 
railroads,  and  in  behalf  of  their  cmployovs, 
only.  Every  other  employer  of  labor  in  In- 
diana, except  a  railroad,  is  protected  fnuu 
liability  to  employees  by  the  common-law 
defenses  of  fellow  servants  and  assumctt 
risks. 

Southern  Indiana  R.  Co.  v.  Harrell,  101 
Ind.  689,  63  L.R.A.  460,  68  N.  E.  262; 
Indianapolis  &  G.  Rapid  Transit  Co.  v.  Fore- 
man, 102  ind.  85,  102  Am.  St.  Uop.  18.'>,  «!l 
N.  K.  009;  New  Pittsburgh  Coal  &  Cc»ke  C«>. 
v.  Peterson,  136  Ind.  398,  43  Am.  St.  Rep. 
327,  35  N.  E.  7. 

It  is  contrary  to  the  14th  Amendment  to 
the  Constitution  of  the  United  States  fur  a 
state  legislature  to  ennct  statutes  ainunl 
against  one  class  of  persons  only,  and  leav- 
ing all  otiicr  chisses  of  ])ersons  subject  to 
the  more  favorable  rules  of  the  common  law, 
unless  the  basis  of  the  attempted  classifica- 
tion rests  upon  some  difference  which  bears 
a  reasonable  and  just  relation  to  the  act  in 
respect  to  which  the  classification  is  pro- 
posed, and  is  not  made  arbitrarily  and  with- 
out such  basis. 

Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Cotting  V.  Kansas  City  Stock  Yanls  Co. 
(Cotting  V.  Godard)  183  U.  S.  79,  46  L.  ed. 
92,  22  Sup.  Ct.  Rep.  30;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  46  L.  ed.  679, 
22  Sup.  Ct.  Rep.  431;  State  v.  Loomis,  115 
Mo.  ,307.  21  L.R.A.  780.  22  S.  W.  350;  Adair 
T.  United  States,  208  U.  S.  161,  52  L.  ed.  436, 
28  Sup.  Ct.  Rep.  277, 13  A.  &  E.  Ann.  Gas.  764 
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Unless  the  statute  is  limited  by  construc- 
"tion  so  as  to  exclude  defendant  in  error  from 
its  operation,  it  is  unconstitutional  and  void. 

Deppe  V.  Chicago,  R.  I.  &  P.  R.  Co.  3G 
Iowa,  52;  Akeson  v.  Chicago,  B.  &  Q.  R.  Co. 
106  Iowa,  64,  75  N.  W.  676;  LavcUee  v.  St. 
Paul,  M.  &  M.  R.  Co.  40  Minn.  249,  41  N. 
W.  974 ;  Johnson  v.  St.  Paul  &  D.  R.  Co.  43 
Minn.  222,  8  L.R.A.  419,  45  N.  W.  156;  Jem- 
ming  V.  Great  Northern  R.  Co.  96  Minn.  302, 
1  L.R.A.(N.S.)  696,  104  N.  W.  1079;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Medaris,  60  Kan. 
151,  55  Pac.  875;  Chicago,  K.  &  W.  R.  Co.  v. 
Pc.nlius,  157  U.  S.  209,  39  L.  ed.  075,  15 
Sup.  Ct.  Rep.  585;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Stahley,  11  C.  C.  A.  88,  27  U.  S.  App. 
157.  G2  Fed.  363;  Givens  v.  Soutljern  R.  Co. 
(Miss.)  22  L.R.A. (N.S.)  971,  40  So.  180; 
P>allard  v.  Mississippi  Cotton  Oil  Co.  81 
.Miss.  507,  62  L.R.A.  407,  95  Am.  St.  Rep. 
476,  34  So.  533;  Indianapolis  Traction  & 
Terminal  Co.  v.  Kinney,  supra;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Poland  (Ind.)  01  N. 
E.  594. 

This  court  will  construe  the  statute  in  the 
liglit  of  the  decisions  of  the  supreme  court 
of  Indiana,  in  order  to  render  the  Statute 
-constitutional. 

Tullis  V.  Lake  Eric  &  W.  R.  Co.  175  U.  S. 
353,  44  L.  ed.  194,  20  Sup.  Ct.  Rep.  136; 
Ehnondorf  v.  Taylor,  10  Wheat.  152,  6  L. 
od.  289;  Com.  v.  International  Harvester 
Co.  131  Ky.  551,  115  S.  W.  706;  Story,  Eq. 
PI.  8th  ed.  §  24,  p.  18;  Owings  v.  Hull,  9 
Pet.  007,  624,  625,  9  L.  ed.  246,  252,  253. 

'Jlie  court  of  appeals  of  Kentucky  refused 
-to  give  full  faith  and  credit  to  a  public  act 
of  Indiana. 

Kinney  v.  Guy,  189  U.  S.  335,  47  L.  ed. 
830,  23  Sup.  Ct.  Rep.  558;  Chesapeake  &  O. 
R.  Co.  V.  McCabe,  213  U.  S.  207,  53  L.  ed. 
705,  29  Sup.  Ct.  Rep.  430;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Sowers,  213  U.  S.  55,  53  L. 
«d.  695,  29  Sup.  Ct.  Rep.  397 ;  American  Exp. 
Co.  V.  Mullins,  212  U.  S.  311,  53  L.  ed.  525, 
20  Sup.  Ct.  Rep.  381,  15  A.  &  E.  Ann.  Cas. 
536. 

This  court  can  and  will  consider  any  In- 
diana case  construing  and  fixing  the  limits 
of  the  Indiana  statute,  which  the  court  of 
appeals  of  Kentucky  expressly  considered. 

San  Jos^  Land  &.  Water  Co.  v.  San  Jos4 
Ranch  Co.  189  U.  S.  179,  47  L.  ed.  766,  23 
Sup.  Ct.  Rep.  487;  Bank  of  Commerce  v. 
Tennessee,  163  U.  S.  416,  41  L.  ed.  211,  16 
Sup.  Ct.  Rep.  1113;  Andrews  v.  Eastern  Ore- 
gon Land  Co.  203  U.  S.  129,  61  L.  ed.  121,  27 
Sup.  Ct.  Rep.  42;  Egan  v.  Hart,  165  U.  S. 
188,  41  L.  ed.  680,  17  Sup.  Ct.  Rep.  300; 
Burt  V.  Smith,  203  U.  S.  134,  135,  51  L.  ed. 
126,  127,  27  Sup.  Ct.  Rep.  37. 

Since  it  appears  both  in  the  opinion  of 
the  court  and  in  the  dissenting  opinion, 
which  have  been  made  a  part  of  this  record, 
^4  li.  ed. 


that  the  lower  court  did,  in  fact,  take  judi- 
cial notice  of  the  Indiana  decisions  in  un- 
dertaking to  arrive  at  the  interpretation 
placed  upon  the  statute  in  question  by  the 
highest  court  of  the  enacting  state,  this 
court  will  assume  it  did  so  rightfully. 

Renaud  v.  Abbott,  116  U.  S.  285,  29  L.  ed. 
631,  6  Sup.  Ct.  Rep.  1194. 

It  is  the  right  and  duty  of  this  court  to 
construe  for  itself  a  statute  or  decision 
which  has  been  proved  by  a  witness,  and 
whose  testimony  has  been  received  as  to  the 
meaning  of  such  statute  or  decision. 

Eastern  BIdg.  &  L.  Asso.  v.  Williamson, 
189  U.  S.  122,  47  L.  ed.  735,  23  Sup.  Ct.  liep. 
527. 

Hence,  on  a  writ  of  error  from  this  court 
to  review  the  judgment  of  the  highest  court  of 
one  state,  construing  a  statute  of  another 
state,  this  court  has  the  undoubted  right  to 
construe  for  itself  the  statute  under  which 
the  action  is  brought,  and  will  give  the 
greatest  weight  and  consideration  to  the 
opinions  of  the  court  of  last  resort  of  the 
state  which  enacted  the  statute,  in  order 
to  determine  whether  the  courts  of  the  state 
of  the  forum  have  correctly  construed  and 
interpreted  the  statute. 

Givens  v.  Southern  R.  Co.  supra. 

The  doctrine  of  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  supra,  was  reaflirmed  by  this  court  as 
recently  as  Februarj'  21,  1910,  in  Soutlicrn 
R.  Co.  V.  Greene,  216  U.  S.  400,  ante,  536,  30 
Sup.  Ct.  Rep.  287. 

Messrs.  Benjamin  D.  W^arfield,  Harry  Lane 
Stone,  and  Clifton  J.  Waddill  also  filed  a 
brief  for  plaintiff  in  error,  in  opposition  to 
the  motion  to  dismiss  or  affirm. 

Mr.  James  W.  Clay  argued  the  cause, 
and,  with  Messrs.  William  L.  Gordon,  Wil- 
liam J.  Cox,  Maurice  K.  Gordon,  and  J.  F. 
Clay,  filed  a  brief  for  defendant  in  error: 

In  the  absence  of  pleading  and  proof,  the 
Kentucky  court  of  appeals  was  not  required 
to  take  judicial  notice  of,  and  was  not  bound 
by,  any  decision  of  the  supreme  court  of  In- 
diana, construing  or  applying,  or  refusing 
to  apply,  the  statute  in  question. 

Eastern  Bldg.  &  L.  Asso.  v.  Ebaugh,  185 
U.  S.  114,  121,  46  L.  ed.  830,  833,  22  Sup.  Ct. 
Rep.  566;  Chicago  &  A.  R.  Co.  v.  Wiggins 
Ferry  Co.  119  U.  S.  615,  30  L.  ed.  519,  7 
Sup.  Ct.  Rep.  398;  Glenn  v.  Garth,  147  U.  S. 
360,  37  L.  ed.  203,  13  Sup.  Ct.  Rep.  350; 
Lloyd  V.  Matthews,  155  U.  S.  223,  39  L.  ed. 
128,  15  Sup.  Ct.  Rep.  70;  Johnson  v.  New 
York  L.  Ins.  Co.  187  U.  S.  491,  47  L.  ed. 
273,  23  Sup.  Ct.  Rep.  194;  Banholzer  v.  New 
York  L.  Ins.  Co.  178  U.  S.  402,  44  L.  ed. 
1124,  20  Sup.  Ct.  Rep.  972;  Allen  v.  Alle- 
ghany Co.  196  U.  S.  458,  49  L.  ed.  551,  25 
Sup.  Ct.  Rep.  311;  Finney  v.  Guy,  189  U.  S. 
335,  47  L.  ed.  839,  23  Sup.  Ct.  Rep.  558; 
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Adams  Exp.  Co.  t.  Walker,  119  Ky.  127,  67 
LJLA.  412,  83  S.  W.  100;  RooU  v.  Merri- 
wether,  8  Bush,  400. 

In  numerous  cases  the  supreme  court  of 
Indiana  has  upheld  the  constitutionality  of 
the  statute  in  question,  in  so  far  as  it  ap- 
plies to  railroads,  and  in  two  cases  its  va- 
lidity as  applied  to  railroads  has  been  up- 
held by  this  court. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mont- 
gomery, 152  Ind.  1,  69  L.R.A.  875,  71  Am. 
St  Rep.  301,  49  N.  E.  582;  Tullis  v.  Lake 
Erie  &  W.  R.  Co.  175  U.  S.  348,  44  L.  ed. 
102,  20  Sup.  Ct.  Rep.  130;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  V.  Lightheiser,  108  Ind.  438, 
78  N.  E.  1033;  Bedford  Quarries  Co.  v. 
Bough,  108  Ind.  071,  14  L.R.A.(N.S.)  418, 
80  N.  E.  520 ;  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Ross,  169  Ind.  3,  80  N.  E.  845,  212 
U.  S.  500,  53  L.  ed.  052,  29  Sup.  Ct.  Rep. 
088. 

The  state  may  distinguish,  select,  and  clas- 
sify objects  of  legislation,  and  necessarily 
this  power  must  have  a  wide  range  of  dis- 
cretion. 

Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170 
U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
604;  Barbicr  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  5  Sup.  Ct.  Rep.  357 ;  Missouri  P. 
R.  Co.  V.  Mackey,  127  U.  S.  205,  32  L.  ed.  107, 
8  Sup.  Ct.  Rep.  1101. 

The  true  test  is  not  the  comparative  dan- 
ger, but  was  the  employee,  at  the  time  of 
injury,  in  the  class  prescribed  by  the  legis- 
lature, did  the  classification  embrace  all 
within  the  same  class,  and  is  the  classifica- 
tion based  upon  a  reasonable  ground,  and 
not  a  mere  arbitrary  selection?  If  these 
three  things  concur,  then  the  court  will  up- 
hold the  validity  of  the  statute  as  applied 
to  him,  and  permit  a  recovery;  nor  will  it 
make  a  comparison  of  dangers,  or  consider 
the  facts  of  the  particular  injury. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Stahley,  11 
C.  C.  A.  88,  27  U.  S.  App.  157,  02  Fed.  303; 
Chicago,  K.  &  W.  R.  Co.  v.  Pontius,  157  U. 
S.  209,  39  L.  ed.  075,  15  Sup.  Ct.  Rep.  585; 
Callahan  v.  St.  Louis  Merchants'  Bridge  Ter- 
minal R.  Co.  170  Mo.  473,  00  L.R.A.  249,  94 
Am.  St  Rep.  740,  71  S.  W.  208,  194  U.  S. 
028,  48  L.  ed.  1157,  24  Sup.  Ct  Rep.  857. 

In  cases  decided  both  before  and  after 
the  Kinney  Case,  the  supreme  court  of  In- 
diana and  the  court  of  appeals  of  Indiana, 
the  latter  court  being  the  court  of  last  re- 
sort in  the  particular  cases  cited,  have  ap- 
plied the  statute  to  cases  similar  in  princi- 
ple to  this  case. 

Indianapolis  Street  R.  Co.  v.  Kane,  109 
Ind.  40,  80  N.  E.  841,  81  N.  E.  721;  Balti- 
more &  O.  S.  W.  R.  Co.  V.  Walker,  41  Ind. 
App.  588,  84  N.  E.  730;  Cleveland,  C.  C.  & 
8t  L.  R.  Co.  V.  Poland  (Ind.  App.)  88  N. 
E.  787. 
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There  are  numerous  state  statutes  and  de- 
cisions of  state  courts  applying  similar  stat- 
utes to  similar  cases,  and  upholding  their 
constitutionality  as  thus  applied. 

Georgia  R.  Co.  v.  Ivey,  73  Ga.  604;  Geor- 
gia R.  &  Bkg.  Co.  v.  Miller,  90  Ga.  571,  16 
S.  E.  939;  Georgia  R.  &  Bkg.  Co.  v.  Hicks, 
95  Ga.  301,  22  S.  E.  013;  Campbell  v.  Cook, 
80  Tex.  030,  40  Am.  St  Rep.  878,  20  S.  W. 
486;  Galveston,  H.  &  S.  A.  R.  Co.  v.  l^Iohr- 
mann,  42  Tex.  Civ.  App.  374,  93  S.  W.  1090 ; 
Sherman  v.  Texas  &  N.  O.  R.  Co.  99  Tex.  571, 
91  S.  W.  561;  Texas  &  P.  It  Co.  v.  Carlin, 
60  L.R.A.  462,  49  C.  C.  A.  605,  HI  Fed.  777, 
189  U.  S.  354,  47  L.  ed.  840,  23  Sup.  Ct  Rep. 
585;  Hancock  v.  Norfolk  &  W.  It  Co.  124 
N.  C.  222,  32  S.  E.  679;  Rutherford  v.  South- 
em  R.  Co.  56  S.  C.  446,  35  S.  E.  136;  Mott 
v.  Southern  R.  Co.  131  N.  C.  234,  42  S.  £. 
601;  Sigman  v.  Southern  R.  Co.  135  N.  C. 
181,  47  S.  E.  420;  Nicholson  v.  Transylva- 
nia R.  Co.  138  N.  C.  516,  51  S.  E.  40;  Kiley 
V.  Chicago,  M.  &  St  P.  R.  Co.  138  Wis.  215, 
119  N.  W.  311,  120  N.  W.  756;  Chesapeake 
&  O.  R.  Co.  V.  Hoffman,  100  Va.  44,  63  S.  £. 
432. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

For  personal  injuries,  Spencer  Melton  re- 
covered a  judgment  against  the  plaintiff  in 
error  in  the  circuit  court  of  Hopkins  county, 
Kentucky.  The  court  of  appeals  afldrmed 
the  judgment  (127  Ky.  276,  105  S.  W.  306, 
110  S.  W.  233,  112  S.  W.  618),  whereupon 
this  writ  of  error  was  prosecuted. 

Melton,  a  carpenter,  was  injured  on  March 
21,  1905,  while  in  the  employ  of  the  rail- 
way company.  He  was  one  of  a  construction 
crew,  composed  of  a  foreman  and  six  men, 
who  usually  did  what  is  described  as  bridge 
carpentering.  On  the  date  mentioned  the 
crew  was  engaged,  alongside  the  track  of  the 
railway  company  at  Howell,  Indiana,  in  con- 
structing the  foundation  of  a  coal  tipple  at 
which  the  engines  might  coal.  A  bent  or 
frame  of  timber,  composed  of  heavy  pieces 
fastened  together,  and  intended  to  be  used 
as  part  of  the  foundation  of  the  tipple,  which 
was  lying  flat  uj)on  the  ground,  was  being 
raised  for  the  purpose  of  placing  it  in  the 
foundation.  The  lifting  was  accomplished 
by  means  of  a  block  and  tackle.  A  pulley 
was  fastened  by  an  iron  chain  to  an  up- 
right piece  of  timber,  and  through  the 
pulley  a  rope  passed,  which  was  attached  at 
one  end  to  the  bent,  so  that,  on  hauling  on 
the  rope  at  the  other  end,  the  bent  or  frame 
*was  slowly  lifted  up.  Most  of  the  men  [44 
were  engaged  in  hauling  on  the  rope,  while 
the  foreman  and  Melton,  under  his  orders, 
were  standing  beneath  the  bent,  and  were  en- 
gaged in  placing  props  under  the  bent  to  pre- 
vent its  lowering,  when  the  strain  upon  the 
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rope  passing  through  the  pulley  was  relaxed. 
While  Melton  was  in  this  position  a  link  of 
the  chain  which  held  the  pulley  at  the  top  of 
the  upright  post  broke,  and  the  bent  fell  to 
the  ground  with  Melton  underneath,  inflict- 
ing upon  him  serious  and  permanent  in- 
juries. The  chain  which  broke  was  fur- 
nished by  the  foreman  of  the  gang,  and  had 
been  put  in  position  under  his  directions. 

Melton  was  a  resident  of  Hopkins  county, 
Kentucky,  and  he  there  commenced  this 
Action.  The  right  to  recover  was  based 
upon  the  charge  that  the  injury  was  occa- 
«ioned  through  the  furnishing  by  the  corpo- 
ration of  imsafe  tools  to  do  the  work  of  rais- 
ing the  bent.  Besides  generally  controvert- 
ing the  cause  of  the  injuries,  as  alleged,  the 
Answer  of  the  company  set  up  the  defenses 
of  contributory  negligence  and  assumption  of 
the  risk.  Thereafter  Melton  was  allowed  to 
file  an  amendment  to  his  petition.  By  the 
amendment  it  was  substantially  alleged  that 
he  was  injured  without  any  fault  on  his 
part,  and  solely  owing  to  a  defect  in  the 
eondition  of  the  works  or  tools  connected 
with  or  in  use  in  the  business  of  the  defend- 
ant, and  that  such  defect  was  the  result  of 
negligence  on  the  part  of  the  foreman,  who 
was  the  person  intrusted  with  the  duty  of 
keeping  such  tools  or  works  in  a  proper  con- 
dition, and  the  accident  was  also  charged 
to  have  been  caused  by  the  negligent  orders 
of  the  foreman,  to  whose  directions  Melton 
was  bound  to  conform.  The  sufficiency  of 
the  facts  alleged  to  entitle  to  recovery  was 
expressly  based  upon  the  provisions  of  the 
first  and  second  subsections  of  §  1  of  an  act 
of  the  legislature  of  Indiana  of  March  4, 
1893,  known  as  the  employers'  liability 
statute,  reading  as  follows: 
45]  *"Ses.  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Indiana,  that  every 
railroad  .  .  .  operating  in  this  state 
shall  be  liable  in  damages  for  personal  in- 
jury suffered  by  any  employee  while  in  its 
service,  the  employee  so  injured  being  in  the 
exercise  of  due  care  aifd  diligence,  in  the 
following  cases: 

"First.  When  such  injury  was  suffered  by 
reason  of  any  defect  in  the  condition  of  ways, 
works,  plant,  tools,  and  machinery  connected 
with  or  in  use  in  the  business  of  such  cor- 
poration, when  such  defect  was  the  result  of 
negligence  on  the  part  of  the  corporation,  or 
some  person  intrusted  by  it  with  the  duty 
of  keeping  such  way,  works,  plant,  tools,  or 
machinery  in  proper  condition. 

"Second.  Where  such  injury  resulted  from 
the  negligence  of  any  person  in  the  service  of 
such  corporation,  to  whose  order  or  direction 
the  injured  employee  at  the  time  cf  the  in- 
jury was  bound  to  conform,  and  did  con- 
form." 

The  court,  on  the  motion  of  the  railway 
54  li.  ed. 


company,  having  required  Melton  to  deter- 
mine whether  to  rely  upon  the  common  law 
or  the  statute,  he  elected  to  base  his  right  to 
recover  on  the  statute.  Thereupon  the  rail- 
way company  answered  the  amended  peti- 
tion, and  therein  stated  as  follows: 

"Defendant  says  that  the  said  Indiana 
statute  pleaded  cannot  and  does  not  apply 
to  the  facts  of  this  case,  and  plaintiff  can- 
not rely  thereon;  and  that  under  the  law  of 
Indiana,  as  to  the  character  of  the  work 
then  in  hand,  the  plaintiff  was  a  fellow  ser- 
vant with  the  said  foreman  of  the  construc- 
tion crew,  for  whose  negligence  the  defend- 
ant is  not  liable." 

Before  trial,  permission  being  granted, 
the  railway  company,  by  an  additional 
amendment,  defended  on  the  ground  that  the 
Indiana  statute  relied  upon,  if  held  appli- 
cable to  the  facts  alleged,  was  repugnant  to 
the  Constitution  of  Indiana  and  to  the  equal 
protection  clause  of  the  14th  Amendment. 
The  averments  on  this  subject  were 
*lengthy,  and  concluded  as  follows:  [46 
"Defendant  distinctly  raises  the  Federal 
question  that  the  said  statute,  in  so  far 
as  made  to  apply  to  the  facts  in  this  case,  is 
violative  of  said  provision  of  the  Constitu- 
tion of  the  United  States  and  void."  The 
provision  referred  to,  as  shown  by  the  con- 
text, was  the  equal  protection  clause  of  the 
14th  Amendment. 

On  the  trial,  counsel  for  the  railway  com- 
pany offered  as  evidence  of  the  common  law 
of  the  state  of  Indiana  on  the  subject  of 
fellow  servants  the  opinions  of  the  supreme 
court  of  Indiana  in  the  following  cases: 
New  Pittsburgh  Coal  ft  Coke  Co.  v.  Peterson 
(filed  October  31,  1893),  136  Ind.  398,  43 
Am.  St.  Rep.  327,  35  N.  E.  7 ;  Southern  In- 
diana R.  Co.  V.  Harrell  (filed  October  9, 
1903),  161  Ind.  689,  63  L.R.A.  460,  68  N.  E. 
262;  Indianapolis  ft  G.  Rapid  Transit  Co. 
V.  Foreman  (filed  January  29,  1904),  162 
Ind.  85,  102  Am.  St.  Rep.  185,  09  N.  E.  660. 

At  the  close  of  the  evidence  for  plaintiff, 
and  also  upon  the  conclusion  of  all  the  evi- 
dence, the  railway  company  unsuccessfully 
moved  the  court  to  peremptorily  instruct 
the  jury  to  find  in  its  favor  for  the  following 
reasons : 

"1.  There  is  no  evidence  of  actionable  neg- 
ligence proven. 

"2.  The  Indiana  statute  upon  which  this 
action  is  based  does  not  apply  to  the  facta 
proven. 

"3.  In  so  far  as  the  terms  of  the  Indiana 
statute  apply  to  the  facts  proven,  they  are 
unconstitutional  and  void.  They  are  dis- 
criminatory against  defendant  and  deny  it 
the  equal  protection  of  the  law.  They  are 
violative  of  the  Constitution  of  Indiana  and 
of  §  1,  article  14  of  the  Constitution  of  the 

925 


46-49 


Supreme  Coubt  of  the  United  States. 


Oct.  TMMMr 


United  States,  being  §  1  of  the  14th  Amend- 
ment thereto. 

"4.  The  said  Indiana  statutes  were  not  in- 
tended to  be  enforced  out  of  the  state  of  In- 
diana, and  are  against  the  policy  of  the  state 
of  Kentucky,  and  not  enforceable  in  a  Ken- 
tucky forum." 

The  railway  company,  in  its  request  for 
instructions,  which  were  refused,  and  to 
47]  which  refusals  it  excepted,  *8ubstantial- 
ly  asked  that  the  general  principles  of  the 
common  law  of  Indiana  as  to  fellow  serv- 
ant and  assumption  of  the  risk,  as  exempli- 
fied by  the  Indiana  decisions  which  it  had 
offered  in  evidence,  be  applied  to  the  case. 
The  court,  on  the  contrary,  in  the  instruc- 
tions which  it  gave,  substantially  applied  the 
provisions  of  the  Indiana  statute,  as  by  it 
construed.  In  the  motion  for  a  new  trial  fif- 
teen reasons  were  stated,  those  which  made 
reference  to  the  statute  or  to  the  Constitu- 
tion of  the  United  States  being  the  follow- 
ing: 

"14.  The  court  erred  in  applying  the  In- 
diana statute  to  the  facts  of  this  case.  The 
court  erred  in  enforcing  the  Indiana  statute 
in  a  Kentucky  forum. 

"15.  The  court  erred  in  upholding  and  ap- 
plying the  Indiana  statute  pleaded  in  this 
case,  when  same,  in  so  far  as  applicable  to 
the  facts  proven  in  this  case,  is  unconstitu- 
tional and  void.  It  is  discriminatory  against 
defendant,  and  denies  it  the  equal  protection 
of  the  law.  It  is  violative  of  the  Constitu- 
tion of  the  state  of  Indinna  and  of  §  1  of 
article  14  of  the  Constitution  of  the  United 
States,  which  guarantees  to  defendant  the 
equal  protection  of  the  law." 

The  court  below  held  that  the  supreme 
court  of  Indiana  had  construed  the  statute 
as  applicable  both  to  persons  nnd  cori)ora- 
tions  operating  railroads.  It  furthor  held 
that  the  statute  embraced  the  case  in  hand 
because  Melton  came  within  the  category 
of  persons  injured  in  the  operation  of  a  rail- 
road, as  "the  construction  of  a  coal  tipple  is 
.  .  .  essential  to  the  operation  of  a  rail- 
road." As  thus  construed,  the  repugnancy  of 
the  statute  to  the  equal  protection  clause 
of  the  Constitution  of  the  United  States 
was  considered.  It  was  decided  that,  for  the 
purpose  of  abrogating  or  modifying  the  com- 
mon-law doctrine  of  fellow  servant,  it  was 
competent  for  the  lawmaking  power  of  a 
state,  without  offending  against  the  equal 
protection  clause,  to  classify  railroad  em- 
48]  ployecs  because  of  'the  hazard  at- 
tached to  their  vocation,  and  that  a  stat- 
ute doing  this  need  not  be  confined  to 
employees  who  were  engaged  in  and  about 
the  mere  movement  of  trains,  but  could 
also  validly  include  other  employees  do- 
ing work  essential  to  be  done  to  enable 
the  carrying  on  of  railroad  operations. 
t26 


Thus,  referring  to  the  alleged  distinction  be- 
tween  railroad  operatives  engaged  in  traia 
movement  and  those  who  were  not,  the  court 
said: 

"We  are  unable  to  see  the  force  of  this  dis- 
tinction. A  railroad  cannot  be  run  without 
bridges;  ^bridges  cannot  be  built  without 
carpenters.  The  work  of  a  bridge  carpenter 
on  a  railroad  is  perhaps  no  less  perilous  that 
the  work  of  an  operative  on  one  of  its  trains. 
Coal  tipples  are  no  less  essential  to  the  oper- 
ating of  a  railroad  than  bridges,  because  the 
engines  cannot  be  operated  without  coal. 
The  construction  of  a  coal  tipple  is  therefore 
essential  to  the  operating  of  a  railroad.  Aa- 
has  been  >\'ell  said,  the  legislature  cannot 
well  provide  for  all  subjects  in  one  act. 
Legislation  must  necessarily  be  done  in  de- 
tail, and  an  act  regulating  railroads  violates 
no  constitutional  provision  because  it  is 
made  to  apply  only  to  railroads.  Indian- 
apolis Street  It  Co.  v.  Kane,  109  Ind.  25,. 
80  N.  E.  841,  81  N.  E.  721 ;  Schoolcraft  v. 
Louisville  &  N.  R.  Co.  (Louisville  Safety 
Vault  &  T.  Co.  V.  Louisville  &  N.  R,  Co.) 
92  Ky.  233,  14  L.R.A.  679,  17  S.  W.  667; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Stahley,  11 
C.  C.  A.  88,  27  U.  S.  App.  157,  62  Fed.' 363; 
Callahan  v.  St.  Louis  Merchants'  Bridge- 
Terminal  R.  Co.  170  Mo.  473,  60  L.R.A.  24», 
94  Am.  St.  Rep.  746,  71  S.  W.  208,  194  U.  S. 
628,  48  L.  ed.  1157,  24  Sup.  Ct  Rep.  857; 
Georgia  R.  Co.  v.  Ivey,  73  Ga.  504." 

The  railway  company  asked  a  rehearin|( 
for  the  sole  purj^se  of  a  reconsideration  of 
what  was  referred  to  as  the  very  important 
Federal  question  involved,  viz.,  "the  uncon- 
stitutionality of  the  Indiana  statute,  as  ap- 
plied to  the  facts  of  this  case."  The  court  per- 
mitted the  question  whether  a  rehearing 
should  be  granted  to  be  orally  argued,  and, 
after  such  argument,  in  a  brief  opinion  de- 
nied the  request.  Two  members  of  the  court, 
however,  dissented,  on  the  ground  tluit  the 
statute  as  construed  was  repugnant  to  the 
equal  protection  clause  of  the  14th 
'Amendment.  Tliis  writ  of  error  was  [49 
then  prosecuted,  and  the  only  reference 
to  the  Constitution  of  the  United  States 
made  in  the  assignment  of  error  filed 
with  the  application  for  the  writ  was 
that  embraced  in  the  contention  that  the 
Indiana  statute  could  not  be  constitution- 
ally applied  to  the  facts  without  causing 
the  statute  to  be  repugnant  to  the  14th 
Amendment. 

We  primarily  dispose  of  a  motion  to  dis- 
miss, which  is  rested  upon  the  ground  that 
the  Federal  question  relied  upon  has  been 
so  conclusively  foreclosed  by  prior  dc^cisions 
of  this  court  as  to  cause  it  to  be  frivolous, 
and  therefore  not  adequate  to  confer  juris- 
diction. The  contention  may  not  prevail, 
even  although  it  be  admitted  that  a  careful 
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analysis  of  the  previous  cases  will  manifest 
that  they  are  decisive  of  this.  We  say  this 
because,  for  the  purpose  of  the  motion  to 
dismiss,  the  issue  is  not  whether  the  Federal 
question  relied  upon  will  be  found,  upon  an 
examination  of  the  merits,  to  be  unsound, 
but  whether  it  is  apparent  that  such  question 
has  been  so  explicitly  foreclosed  as  to  leave 
no  room  for  contention  on  the  subject,  and 
hence  cause  the  question  to  be  frivolous. 
That  this  is  not  the  case  here  we  think  re- 
sults from  the  following  considerations:  (a) 
because  analysis  and  expounding  are  neces- 
sary in  order  to  make  clear  the  decisive  ef- 
fect of  the  prior  decisions  upon  the  issue 
here  presented;  (b)  because  the  division  in 
opinion  of  the  lower  court  as  to  whether  the 
statute  as  construed  was  repugnant  to  the 
equal  protection  clause  of  the  14th  Amend- 
ment suggests  that  the  controversy  on  the 
subject  here  presented  should  not  be  treated 
as  of  such  a  frivolous  character  as  not  to 
afford  ground  for  jurisdiction  to  review  the 
action  of  the  court  below;  and  (c)  because, 
while  an  examination  of  the  opinions  of 
state  courts  of  last  resort  will  show  that 
there  is  unanimity  as  to  the  power,  consist- 
ently with  the  equal  protection  of  the  law 
clause,  to  classify  railroad  employees  actual- 
ly en^^d  in  the  hazardous  work  of  moving 
50]  trains,  *such  examination  will  also  dis- 
close that  there  is  some  conflict  of  view  as  to 
whether  a  statute  on  that  subject  as  broad 
as  is  the  statute  under  review,  as  construed 
below,  is  consistent  with  the  clause,  thus 
additionally  serving  to  point  to  the  neces- 
sity of  analyzing  and  considering  the  sub- 
ject anew  instead  of  treating  it  as  being  so 
obviously  foreclosed  as  not  to  permit  an  ex- 
amination of  the  subject. 

Coming  to  the  merits,  we  at  once  premise 
that  we  are  not  concerned  with  the  con- 
struction affixed  by  the  court  below  to  the 
Indiana  statute,  unless  it  be  that  that  con- 
struction offends  against  some  Federal  right 
properly  asserted  and  open  to  our  considera- 
tion. In  the  argument  at  bar  in  behalf  of 
the  railway  company  two  rights  of  this  char- 
acter are  insisted  upon.  First,  it  is  said  that 
the  court  below,  in  applying  the  statute,  has 
caused  it  to  embrace  a  class  of  employees 
which  the  statute  did  not  include,  and  there- 
by gave  it  a  wrongful  conatruction,  in  viola- 
tion of  the  full  faith  and  credit  clause  of  the 
Constitution  of  the  United  States.  Second, 
that,  in  any  event,  the  statute  as  construed 
is  repugnant  to  the  equal  protection  clause 
of  the  14th  Amendment.  We  separately  dis- 
pose of  these  propositions. 

The  full  faith  and  credit  clause.  The  con- 
tentions as  to  this  proposition  rest  upon  the 
assumption  that  it  has  been  conclusively 
settled  by  the  supreme  court  of  Indiana  that 
the  statute  only  changed  the  general  rule 
54  Ii.  ed. 


prevailing  in  that  state  in  respect  to  the  doe- 
trine  of  fellow  servant  as  to  railroad  employ- 
ees actually  engaged  in  the  hazard  of  train 
service,  and  therefore  did  not  include  an  em- 
ployee engaged  in  the  character  of  work 
which  Melton  was  performing  when  in- 
jured, and  that  to  give  the  statute  a  con- 
trary meaning  was  to  violate  the  full  faith 
and  credit  clause.  If,  however,  the  prem* 
ise  upon  which  the  proposition  rests,  and 
the  legal  deduction  based  upon  that 
premise,  be,  for  the  sake  of  the  argu- 
ment, oonceded,  the  contention  is,  never- 
theless, without  merit,  because  of  the 
'failure  of  the  railway  company  to  plead  [51 
or  in  any  adequate  way  call  the  attention  of 
the  court  below  to  the  fact  that,  in  connec- 
tion with  the  proper  construction  of  the 
statute,  the  benefit  of  the  due  faith  and 
credit  clause  of  the  Constitution  of  the  Unit- 
ed States  was  relied  on.  We  say  this  be- 
cause the  statement  which  we  have  pre- 
viously made  of  the  case  fails  to  show  from 
first  to  last,  even  up  to  and  including  the 
application  for  rehearing,  the  assertion  of 
any  claim  to  the  protection  of  the  full  faith 
and  credit  clause.  Indeed,  that  statement 
not  only  shows  a  failure  to  make  such  claim,, 
but  discloses  such  direct  and  express  action 
on  the  part  of  the  railway  company  as  justly 
to  give  rise  to  the  inference  that  a  reliance 
upon  any  claim  of  Federal  right  resulting 
from  the  full  faith  and  credit  clause  was 
not  thought  to  be  involved  in  the  cnse.  We 
say  this  because  the  frequent  and  reiterated 
assertions  of  Federal  right,  based  solely  upon 
the  equal  protection  clause  of  the  14th 
Amendment,  sustain  such  conclusion. 

Further,  even  if,  for  the  sake  of  the  argu- 
ment only,  the  failure  to  plead  the  full  faith 
and  credit  clause,  or  to  direct  the  attention 
of  the  court  below  to  the  fact  that  reliance 
was  placed  upon  that  clause,  could  be  sup- 
plied upon  the  theory  that,  as  the  cause  of 
action  was  based  upon  an  Indiana  statute, 
by  implication  the  due  faith  and  credit 
clause  was  necessarily  involved,  ncvcrthe< 
less  the  contention  would  be  without  merit. 
This  follows  because,  as  pointed  out  in 
Finney  v.  Guy,  189  U.  S.  335,  340,  47  L.  ed. 
839,  843,  23  Sup.  Ct.  Rep.  558,  and  Allen  v. 
Allegheny  Co.  306  U.  S.  458,  403,  49  L.  ed. 
551,  555,  25  Sup.  Ct.  Rep.  311,  it  is  not  true 
to  say  that  necessarily  in  every  case  where 
the  court  of  one  state  is  called  upon  to  deter- 
mine the  proper  construction  of  a  statute  of 
another  state,  a  question  under  the  Consti- 
tion  of  the  United  States  arises.  Although 
the  Indiana  statute  was  at  issue  and  its 
meaning  was  necessarily  involved,  the  duty 
of  construing  it  rested  upon  the  court  below. 
The  general  rule  is  that,  in  the  absence 
*of  a  statute  to  the  contrary,  if  a  set- [52 
tied  construction  by  the  court  of  last  resort 
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of  a  state  enacting  a  statute  is  relied  upon  to 
control  the  judgment  of  the  court  of  another 
state  in  interpreting  the  statute,  such  set- 
tled construction  must  be  pleaded  and 
proved.  Eastern  Bldg.  ft  L.  Asso.  v.  Ebaugh, 
186  U.  S.  114,  46  L.  ed.  830,  22  Sup.  Ct 
Rep.  600,  and  cases  cited.  As,  however,  it  is 
not  asserted  that  there  was  a  statute  of  Ken- 
tucky controlling  the  courts  of  that  state 
in  construing  the  statutes  of  other  states, 
and  as  there  was  no  pleading  or  proof  as  to 
the  existence  of  any  such  settled  construe- 
tiun,  it  follows  that  there  is  nothing  pre- 
sented, which  can  be  held  to  have  deprived 
the  court  below  of  its  power  to  exercise  its 
independent  judgment  in  interpreting  the 
statute.  Our  duty,  of  course,  is  confined  to 
determining  whether  error  was  committed 
by  the  court  below  as  to  the  Federal  ques- 
tions involved;  and  as  it  is  impossible  to 
predicate  error  as  to  matters  not  pleaded  or 
proved  in  the  court  below,  which  were  essen- 
tial to  be  pleaded  and  proved,  it  follows  that 
the  contention  concerning  the  denial  of  the 
protection  of  the  full  faith  and  credit  clause 
furnishes  no  ground  for  reversal.  Johnson 
V.  New  York  L.  Ins.  Co.  187  U.  S.  491,  495, 
47  L.  ed.  273,  274,  23  Sup.  Ct.  Rep.  194. 

The  equal  protection  of  the  law  clause. 
That  the  14th  Amendment  was  not  intended 
to  and  does  not  strip  the  states  of  the  power 
to  exert  their  lawful  police  authority  is  set- 
tled, and  requires  no  reference  to  authorities. 
And  it  is  equally  settled — ^as  we  shall  here- 
after take  occasion  to  show — as  the  essential 
result  of  the  elementary  doctrine  that  the 
equal  protection  of  the  law  clause  does  not 
restrain  the  normal  exercise  of  governmental 
power,  but  only  abuse  in  the  exertion  of  such 
authority,  therefore  that  clause  is  not  of- 
fended against  simply  because,  as  the  result 
of  the  exercise  of  the  power  to  classify,  some 
inequality  may  be  occasioned.  That  is  to 
say,  as  the  power  to  classify  is  not  taken 
away  by  the  operation  of  the  equal  pro- 
63]  tection  of  the  law  clause,  a  wide  *scope 
of  le<ris1ative  discretion  may  be  exerted  in 
classifying  without  conflicting  with  the  con- 
stitutional prohibition. 

It  is  beyond  doubt  foreclosed  that  the  In- 
diana statute  does  not  offend  against  the 
equal  protection  clause  of  the  1 4th  Amend- 
ment, because  it  subjects  railroad  employees 
to  a  difl'crcnt  rule  as  to  the  doctrine  of  fel- 
low servant  from  that  which  prevails  as  to 
other  employments  in  that  state.  Tullis  v. 
Lake  Erie  &  W.  R.  Co.  175  U.  S.  348,  44  L. 
ed.  192,  20  Sup.  Ct.  Rep.  136;  Pittsburg,  C. 
C.  &  St.  L.  R.  Co.  V.  Ross,  212  U.  S.  560,  63 
L.  ed.  652,  29  Sup.  Ct.  Rep.  688.  But  while 
conceding  this,  the  argument  is  that  classi- 
fication of  railroad  employees  for  the  pur- 
pose of  the  doctrine  of  fellow  servant  can 
only,  consistently  with  equality  and  uniform- 
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ity,  embrace  such  employees  when  exposed 
to  dangers  peculiarly  resulting  from  the  o|> 
eration  of  a  railroad,  thus  affording  ground 
for  distinguishing  them  for  the  purpose  of 
classification  from  coemployees  not  subject 
to  like  hazards  or  employees  engaged  in 
other  occupations.  The  argument  is  thus 
stated:  "Plaintiff  in  error  does  not  ques- 
tion the  right  of  the  legislature  of  Indiana 
to  classify  railroads  in  order  to  impose  lia- 
bility upon  them  for  injuries  to  their  em- 
ployees incident  to  railroad  hazards,  but  it 
does  insist  that,  to  make  this  a  constitution- 
al exercise  of  legislative  power,  the  liability 
of  the  railroads  must  be  made  to  depend  up- 
on the  character  of  the  employment,  and  not 
upon  the  character  of  the  employer."  Thus 
stated,  the  argument  tends  to  confuse  the 
question  for  decision,  since  there  is  no  con- 
tention that  the  statute  as  construed  baises 
any  classification  upon  some  supposed  dis- 
tinction in  the  person  of  the  employer.  The 
idea  evidently  intended  to  be  expresse<l  by 
the  argument  is,  that  although,  speaking  in 
a  general  sense,  it  be  true  that  the  hazards 
arising  from  the  operation  of  railroads  are 
such  that  a  classification  of  railroad  em- 
ployees is  justified,  yet,  as  in  operating  rail- 
roads some  employees  are  subject  to  risks 
peculiar  to  such  operation,  and  others  to 
risks  which,  *however  serious  they  may  [54 
be,  are  not,  in  the  proper  sense,  risks  arising 
from  the  fact  that  the  employees  are  engaged 
in  railroad  work,  the  legislative  authority  in 
classifying  may  not  confound  the  two  by 
considering  in  a  generic  sense  the  nature  and 
character  of  the  work  performed  by  railroad 
employees  collectively  considered,  but  must 
consider  and  separately  provide  for  the  dis- 
tinctions occasioned  by  the  varying  nature 
and  character  of  the  duties  which  railroad 
operatives  may  be  called  upon  to  discharge. 
In  other  words,  reduced  to  its  ultimate  an- 
alysis the  contention  comes  to  this:  that  by 
the  operation  of  the  equal  protection  clause 
of  the  14th  Amendment,  the  states  are  pro- 
hibited from  exerting  their  legitimate  police 
powers  upon  grounds  of  the  generic  dis- 
tinction obtaining  between  persons  and 
things,  however  apparent  such  distinction 
may  be;  but,  on  the  contrary,  must  legislate 
upon  the  basis  of  a  minute  consideration  of 
the  distinctions  which  may  arise  from  acci- 
dental circumstances  as  to  the  persons  and 
things  coming  within  the  general  class  pro- 
vided for.  When  the  proposition  is  thus 
accurately  fixed,  it  necessarily  results  that 
in  effect  it  denies  the  existence  of  the  power 
to  classify,  and  hence  must  rest  upon  the  as- 
sumption that  the  equal  protection  clause 
of  the  14th  Amendment  has  a  scope  and  ef- 
fect upon  the  lawful  authority  of  the  states 
contrary  to  the  doctrine  maintained  by  this 
court  without  deviation.    This  follows,  sines 
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the  necessary  consequence  of  the  argument 
is  to  virtually  challenge  the  legislative  pow- 
er to  classify,  and  the  numerous  decisions 
upholding  that  authority.  To  this  destruc- 
tive end  it  is  apparent  the  argument  must 
come,  since  it  assumes  that  however  com- 
pletely a  classification  may  be  justified  by 
general  considerations,  such  classification 
may  not  be  made  if  inequalities  be  detected 
as  to  some  persons  embraced  within  the 
general  class  by  a  critical  analysis  of  the 
relation  of  the  persons  or  things  otlicrwise 
embraced  within  the  general  class.  A  brief 
55]  reference  to  some  of  the  cases  'dealing 
with  the  power  of  a  state  to  classify  will 
make  the  error  of  the  contention  apparent. 

In  Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  294,  42  L.  ed.  1043,  18  Sup.  Ct. 
Rep.  594,  while  declaring  that  the  power  of 
a  state  to  distinguish,  select,  and  classify 
objects  of  legislation  was,  of  course,  not 
without  limitation,  it  was  said,  "necessarily 
this  power  must  have  a  wide  range  of  dis- 
cretion." After  referring  to  various  deci- 
sions of  this  court,  it  was  observed: 

"Tliere  is  therefore  no  precise  application 
of  the  rule  of  reasonableness  of  classification, 
and  the  rule  of  equality  permits  many  prac- 
tical inequalities.  And  necessarily  so.  In 
a  classification  for  governmental  purposes 
there  cannot  be  an  exact  exclusion  or  inclu- 
sion of  iKjrsons  and   things." 

Again  considering  the  subject  in  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  557,  43  L.  ed. 
552.  19  Sup.  Ct.  Rep.  281,  it  was  reiterated 
that  the  legislature  of  a  state  has  necessarily 
a  wide  range  of  discretion  in  distinguishing, 
selecting,  and  classifying,  and  it  was  de- 
clared that  it  was  sufficient  to  satisfy  the 
demand  of  the  Constitution  if  a  classifica- 
tion was  practical,  and  not  palpably  arbi- 
trary. 

In  Minnesota  Iron  Co.  v.  Kline,  199  U.  S. 
693,  50  L.  ed.  322,  20  vSup.  Ct.  Rep.  159,  a 
statute  of  Minnesota,  providing  that  the  lia- 
bility of  railroad  companies  for  damages  to 
employees  should  not  be  diminished  by  rea- 
son of  accident  occurring  through  the  negli- 
gence of  fellow  servants,  was  held  not  to  dis- 
criminate against  any  class  of  railroads, 
or  to  deny  the  equal  protection  of  the  laws 
because  of  a  proviso  which  excepted  em- 
ployees engaged  in  construction  of  new  and 
unopened  railroads.  In  the  course  of  the 
opinion  the  court  said  (p.  598) :  **The  whole 
case  is  put  on  the  proviso,  and  the  argument 
with  regard  to  that  is  merely  one  of  the 
many  attempts  to  impart  an  overmathe- 
matical  nicety  to  the  prohibitions  of  the 
14th  Amendment."  Tliese  principles  were 
again  applied  in  Martin  v.  Pittsburg  & 
L.  E.  R.  Co.  203  U.  S.  284,  51  L.  ed.  184,  27 
Sup.  Ct.  Rep.  100.  8  A.  &  E.  Ann.  Cas.  87, 
50]  and  the  doctrines  were  also  fully  *con- 
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sidered  and  reiterated  at  this  term  in  South- 
western Oil  Co.  V.  Texas,  217  U.  S.  114,  ante, 
688,  30  Sup.  Ct.  Rep.  496. 

And  coming  to  consider  the  concrete  appli- 
cation made  of  these  general  principles  in 
the  decisions  of  this  court  which  have  con- 
strued the  statute  here  in  question,  and  stat- 
utes of  the  same  general  character  enacted  in 
states  other  than  Indiana,  we  think,  when 
rightly  analyzed,  it  will  appear  that  they 
are  decisive  against  the  contention  now 
made.  It  is  true  that  in  the  Tullis  Case, 
which  came  here  on  certificate,  the  nature 
and  character  of  the  work  of  the  railroad 
employee  who  was  injured  was  not  stated, 
and  that  reference  in  the  course  of  the  opin- 
ion was  made  to  some  state  cases,  limiting 
the  right  to  classify  to  employees  engaged  in 
the  movement  of  trains.  But  that  it  was 
not  the  intention  of  the  court  to  thereby  in- 
timate that  a  classification,  if  not  so  re- 
stricted, would  be  repugnant  to  the  equal 
protection  clause  of  the  14th  Amendment, 
will  be  made  clear  by  observing  that  the 
previous  case  of  Chicago,  K.  &  W.  R.  Co.  t. 
Pontius,  157  U.  S.  209,  39  L.  ed.  675.  15 
Sup.  Ct.  Rep.  585,  was  cited  approvingly, 
in  which,  under  a  statute  of  Kansas  classify- 
ing railroad  employees,  recovery  was  al- 
lowed to  a  bridge  carpenter  employed  by  the 
railroad  conqvany,  who  was  injured  while  at- 
tempting to  load  timber  on  a  car.  And  in 
the  opinion  in  the  Pontius  case  there  was 
approvingly  cited  a  decision  of  the  court  of 
appeals  of  the  eighth  circuit  (Chicago,  R.  1. 
&  P.  R.  Co.  V.  Stahley,  11  C.  C.  A.  88,  27 
U.  S.  App.  157,  62  Fed.  362),  wherein  it 
was  held  that,  under  the  same  statute,  an 
employee  injured  in  a  roundhouse  while  en- 
gaged in  lifting  a  driving  rod  for  attach- 
ment to  a  new  engine  could  recover  by  vir- 
tue of  the  statute.  All  this  is  made  plainer 
by  the  ruling  in  St  Louis  Merchants'  Bridge 
Terminal  R.  Co.  v.  Callahan,  194  U.  S.  628, 
48  L.  ed.  1157,  24  Sup.  Ct.  Rep.  857,  where, 
upon  the  authority  of  the  Tullis  case,  the 
court  aflirmed  a  judgment  of  the  supreme 
court  of  Missouri,  which  held  that  recovery 
might  be  had  by  a  section  hand  upon  a  rail- 
road, who,  while  engaged  in  warning  passers- 
by  in  a  street  beneath  'an  overhead  [5  7 
bridge,  was  struck  by  a  tie  thrown  from  the 
structure. 

While,  as  we  have  previously  said,  it  is 
true  there  are  state  decisions  dealing  with 
statutes  classifying  railroad  employees  sus- 
taining the  restricted  power  to  classify  which 
is  here  insisted  upon,  we  do  not  think  it 
is  necessary  to  review  them  or  to  notice 
those  tending  to  the  contrary.  They  are  re- 
ferred to  in  the  opinions  rendered  in  the 
court  below.  Nor  do  we  think  our  duty  in 
this  respect  is  enlarged  because,  since  the 
judgment  below  was  rendered,  the  court  of 
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last  resort  in  Indiana  (Indianapolis  Trac- 
tion Co.  V.  Kinney,  171  Ind.  012,  23  L.R.A. 
(N.S.)  711,  85  N.  E.  954,  and  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  v.  Foland,  decided  April 
20,  1010,  91  N.  E.  504)  has,  upon  the  theory 
that  it  was  necessary  to  save  the  statute  in 
question  from  being  declared  repugnant  to 
the  equality  clause  of  the  state  Constitution 
and  the  14th  Amendment,  unequivocally  held 
that  the  statute  must  be  construed  as  re- 
stricted to  employees  engaged  in  train  serv- 
ice. 

Affirmed. 


SHEVMNCARPENTER    COMPANY    and 
John  F.  Irwin,  PlfTs.  in  Err., 

V. 

STATE  OF  MINNESOTA. 
(See  S.  C.  Reporter's  ed.  57-70.) 

Statutes  ^  who   may   question   validity. 

1.  Persons  sued  for  double  damages  im- 
posed by  a  statute  for  makin<i^  a  casual  and 
involuntary  trespass  by  cutting  or  assist- 
ing to  cut  timber  upon  state  lands  cannot 
complain  that  because  of  the  further  penal 
features  of  the  law  applicable  to  those  of- 
fending against  its  provisions  they  are  sub- 
ject to  be  put  twice  in  jeopardy  for  the 
same  offense. 

(For  other  cases,  see  Statutes,  I.  d,  3,  in  Digest 
Sup.  Ct.  1008.1 

Constitutional  law  — due  process  of  law 

^punisiiing    Involuntary    trespass^ 

police  power. 

2.  The  subjection  to  double  damages  and 
fine  or  imprisonment  under  a  state  statute 
of  one  making  a  casual  and  involuntary 
trespass  upon  state  lands  by  cuttinpr  tim- 
ber thereon  without  a  valid  and  existing 
permit  does  not  deny  due  process  of  law, 
but  may  be  justified  as  a  valid  exercise  of 
the  police  power,  although  the  trespasser 
may  have  had  reasonable  grounds  for  be- 
lieving that  authority  had  been  granted, 
and  honestly  acted  on  such  belief. 

[For  otbor  cases,  see  ConRtltutlonal  Law,  IV.  d ; 
IV.  c,  in  Digest  Sup.  Ct.  1008.] 

[No.  130.] 

Argued   April   6,   1010.     Decided  May   31. 

1010. 

Note. — As  to  what  constitutes  due  process 
of  law — see  notes  to  People  v.  O'Brien,  2 
L.R.A.  265;  Kuntz  v.  Sumption,  2  L.R.A. 
655;  Re  Gannon,  5  L.R.A.  350;  Ulman  v. 
Baltimore,  11  L.R.A. -224;  Gilmon  v.  Tucker, 
13  L.R.A.  304;  Pearson  v.  Yewdall,  24  L. 
ed.  U.  S.  436;  and  Wilson  v.  North  Caro- 
lina, 42  L.  ed.  U.  S.  865. 

For  a  discussion  of  the  police  power  gen- 
erally— see  notes  to  State  v.  Marshall,  1 
L.R.A.  51;  Electric  Improv.  Co.  v.  San 
Francisco,  13  L.R.A.  131;  State  v.  Schlem- 
mer,  10  L.R.A.  135;  and  Barbier  v.  Con- 
nolly, 28  L.  ed.  U.  S.  023. 
•80 


IN  ERROR  to  the  Supreme  Conrt  of  the 
State  of  Minnesota  to  review  a  judg* 
ment  which  aflirmed,  with  a  reduction  from 
treble  to  double  damages,  a  judgment  of 
the  District  Court  of  St  Louis  County,  in 
that  state,  awarding  damages  for  an  in- 
voluntary trespass  made  by  cutting  or  as- 
sisting to  cut  timber  on  state  lands.  Af- 
firmed. 

See  same  case  below,  102  Minn.  470,  113 
N.  W.  034,  114  N.  W.  738. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  B.  Kellogg  argued  the  cause, 
and,  with  Messrs.  Newel  H.  Clapp,  R.  J. 
Powell,  and  George  W.  Morgan,  filed  a  brief 
for  plaintififs  in  error: 

Where  an  invalid  provision  in  a  statute 
was  the  inducement  to  the  act,  or  where  the 
provisions  of  the  act  are  so  intimately  con- 
nected with  each  other  as  to  warrant  the 
belief  that  the  legislature  intended  them  as 
a  whole,  then  the  whole  statute  must  fall. 

Pollock  V.  Farmers'  Loan  ft  T.  Co.  158 
U.  S.  601,  635,  30  L.  ed.  1108,  1125,  15  Sup. 
Ct.  Rep.  012;  Poindexter  v.  Greenhow,  114 
U.  S.  270,  304,  20  L.  ed.  185,  107,  6  Sup.  Ct. 
Rep.  003,  062;  Huber  v.  Martin,  127  Wis, 
412,  3  L.R.A.(N.S.)  653,  115  Am.  St.  Rep. 
1023,  105  N.  W.  1031,  1135,  7  A.  &  E.  Ann. 
Cas.  400;  Meyer  v.  Berlandi,  30  Minn.  438, 
1  L.R.A.  777,  12  Am.  St.  Rep.  663,  40  N.  W. 
513;  Com.  V.  Hana,  105  Mass.  262,  11  L.R.A. 
(N.S.)  700,  122  Am.  St  Rep.  251,  81  N.  E. 
140,  11  A.  &  E.  Ann.  Cas.  514;  Oregon  R. 
&  Nav.  Co.  V.  Smalley,  1  Wash.  206.  2?,  Am. 
St  Rep.  143,  23  Pac.  1008;  Texas  &  P.  R.  Co. 
V.  Mahafl'ey,  08  Tex.  302,  84  S.  W.  646 ;  Snth- 
erland,  Stat  Constr.  §§  173-178. 

This  court  is  concluded  by  the  constnie- 
tion  of  the  statute  adopted  by  the  supreme 
court  of  Minnesota. 

Gatewood  v.  North  Carolina,  203  U.  S. 
531,  51  L.  ed.  305,  27  Sup.  Ct  Rep.  167; 
Armour  Packing  Co.  v.  Lacy,  200  U.  S.  226, 
50  L.  ed.  451,  26  Sup.  Ct  Rep.  232;  Smiley 
v.  Kansas,  106  U.  S.  447,  4o  L.  ed.  546,  25 
Sup.  Ct  Rep.  280. 

In  determining  whether  or  not  an  action 
is  civil  or  criminal  in  its  nature,  the  form 
of  action  is  immaterial.  The  test  is  wheth- 
er it  is  to  punish  a  public  offense  or  to  re- 
dress a  private  injury. 

United  States  ▼.  McKee,  4  Dill.  128,  Fed. 
Cas.  No.  15,688;  Coffey  v.  United  States,  116 
U.  S.  436,  20  L.  ed.  684,  6  Sup.  Ct.  Rep.  437; 
Boyd  V.  United  States,  116  U.  S.  616,  29  L. 
ed.  746,  6  Sup.  Ct.  Rep.  524;  Wisconsin  v. 
Pelican  Ins.  Co.  127  U.  S.  265,  32  L.  ed.  239, 
8  Sup.  Ct  Rep.  1370;  Huntington  v.  Attrill, 
146  U.  S.  651,  36  L.  ed.  1123,  13  Sup.  Ct 
Rep.  224;  Lees  v.  United  States,  160  U.  S. 
476,  37  L.  ed.  1150,  14  Sup.  Ct  Rep.  163; 
United  SUtes  v.  One  Distillery,  43  Fed.  852; 
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United  States  ▼.  Shnpleigh,  4  C.  C.  A.  237, 
12  U.  S.  App.  26,  54  Fed.  126;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  United  States,  27  L.R.A. 
(N.S.)  756,  90  C.  C.  A.  046,  172  Fefl.  194. 

Plaintiffs  in  error  may  properly  raise  this 
objection  of  bein,^  twice  in  jeopardy. 

Moore  v.  Illinois,  14  How.  13,  14  L.  ed. 
300. 

An  examination  of  that  class  of  cases 
which  hold  that  exemplary  damages  may 
not  be  allowed  in  a  civil  action  where  de- 
fendant is  also  liable  to  be  criminally  pros- 
ecuted for  t)ic  same  acts  will  show  that  it 
has  been  uniformly  determined  that  the  im- 
position of  such  damages  subjected  the  de- 
fendant to  double  punishment  for  an  offense 
in  spite  of  the  fact  that  he  had  not  yet  suf- 
fered the  second  punishment.  It  was  enough 
that  he  might.  In  the  following  cases  the 
defendant  had  not  yet  been  proceeded  against 
criminally,  vet  the  court  refused  to  allow 
the  imposition  of  punitive  damages: 

Fay  V.  Parker,  53  N.  H.  390,  16  Am.  Rep. 
270;  Austin  v.  Wilson,  4  Cush.  273,  50  Am. 
Dec.  706;  Taber  v.  Hutson,  5  Ind.  325,  61 
Am.  Dec.  96;  Koerner  v.  Oberly,  56  Ind. 
287,  26  Am.  Rep.  34;  Schafer  v.  Smith,  63 
Ind.  228. 

The  present  case  is  readily  distinguish- 
able from  those  cases  in  which  it  is  held 
that  only  those  may  complain  that  a  statute 
is  unconstitutional  who  belong  to  the  class 
whose  rights  are  menaced. 

I^e  v.  New  Jersey,  207  U.  S.  67,  52  L.  ed. 
106,  28  Sup.  Ct.  Rep.  22;  New  York  ex  rel. 
Hatch  V.  jf^cardon,  204  U.  S.  152,  61  L.  ed. 
415,  27  Sup.  Ct.  Rep.  188,  9  A.  &  £.  Ann. 
Cas.  736. 

A  statute  which  places  persons  twice  in 
jeopardy  for  the  same  offense  does  not  sat- 
isfy the  requirements  of  due  process  of  law, 
and  further  deprives  them  of  a  privilege  and 
immunity  guaranteed  under  the  Federal  Con- 
stitution. 

Ex  parte  Lange,  18  Wall.  163,  21  L.  ed. 
872;  Ex  parte  Ulrich,  42  Fed.  587;  Moore  v. 
Illinois,  supra. 

Where,  for  the  same  offense,  a  person  is 
subject  to  two  punishments,  which  may  be 
inflicted  in  different  proceedings,  he  is  put 
twice  in  jeopardy;  and  it  is  iron>aterial  that 
one  of  the  proceedings  is  civil  fn  form. 

Coffey  V.  United  States  and  United  States 
V.  McKee,  supra;  United  States  v.  Gates, 
Fed.  Cas.  No.  15,191 ;  United  States  v.  One 
Distillery,  43  Fed.  846;  United  States  v. 
Shapleigh,  supra. 

That  there  are  implied  limitations  upon 
the  power  of  the  legislature,  growing  out  of 
the  essential  nature  of  our  government, 
which  are  now  embraced  in  the  provisions 
of  the  14th  Amendment,  is  declared  by  many 
courts. 

Bardwell  v.  Collins  (Bardwell  ▼.  Ander- 
54  li.  ed. 


son)  44  Minn.  97,  9  L.R.A.  152,  20  Am.  St. 
Rep.  547,  46  N.  W.  315;  State  ex  rel.  Blais- 
dell  v.  Billings,  55  Minn.  467,  43  Am.  St. 
Rep.  624,  57  N.  W.  206,  794;  State  ex  rel. 
Wheeler  v.  Foley,  30  Minn.  350,  15  N.  W. 
375;  Minnesota  Sugar  Co.  v.  Iverson,  91 
Minn.  30,  97  N.  W.  454;  Wilkinson  v.  Le- 
land,  2  Pet.  027,  7  L.  ed.  542;  University  of 
Maryland  v.  Williams,  9  Gill  &  J.  365,  31 
Am.  Dec.  72;  Powers  v.  Bergen,  6  N.  Y.  358; 
Goshen  v.  Stonington,  4  Conn.  209,  10  Am. 
Dec.  121;  Young  v.  McKenzie,  3  Ga.  31; 
Ex  parte  Martin,  13  Ark.  198,  58  Am.  Dec. 
321;  Henry  v.  Dubuque  &  P.  R.  Co.  10  Iowa, 
543;  Calder  v.  Bull,  3  Dall.  386,  1  L.  ed. 
648;  Citizens*  Sav.  &.  L.  Asso.  v.  Topeka,  20 
Wall.  655,  22  L.  ed.  455;  Cummings  v.  Mis- 
souri, 4  Wall.  277,  18  L.  ed.  356. 

It  is  well  settled  that  it  is  outside  the 
power  of  the  state  to  take  private  property 
even  for  a  public  use  without  compensation. 

Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616;  Chicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago, 160  U.  S.  220,  236,  41  L.  ed.  979,  984, 
17  Sup.  Ct.  Rep.  581 ;  Scarl  v.  School  Dist. 
No.  2,  133  U.  S.  553,  33  L.  ed.  740,  10  Sup. 
Ct.  Rep.  374;  Sweet  v.  Rechel,  159  U.  S.  380, 
40  L.  ed.  188,  16  Sup.  Ct.  Rep.  43. 

The  requirements  of  due  process  of  law 
are  not  satisfied  merely  by  prescribing  a 
form  of  procedure  in  court. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.-979,  17  Sup.  Ct.  Rep. 
581. 

The  judgment  obtained  in  this  action,  iu 
taking  from  the  plaintiffs  in  error  a  sum 
twice  as  great  as  the  value  of  the  timber 
which,  in  good  faith,  they  obtained  from  the 
state,  deprives  them  of  property  for  which 
they  have  received  no  equivalent,  and  which 
the  legislature  cannot  take  as  a  penalty, 
since  the  act  for  which  it  is  taken  is  one 
which  is  not  in  its  nature  punishable.  To 
allow  the  judgment  to  stand  would  in  effect 
allow  a  confiscation  of  their  property. 

Denver  &  R.  G.  R.  Co.  v.  Outcalt,  2  Colo. 
App.  395,  31  Pac.  177;  Catril  v.  Union  P.  R. 
Co.  2  Idaho,  576,  21  Pac.  416;  Crescent  Li- 
quor Co.  V.  Piatt,  148  Fed.  894. 

The  object  of  the  statute  was  not  a  proper 
one  for  the  exercise  of  the  police  power. 

Colon  V.  Lisk,  153  N.  Y.  188,  60  Am.  St. 
Rep.  609,  47  N.  E.  302 ;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255;  Minneapolis  &  St.  L.  R. 
Co.  V.  Beckwith,  129  U.  S.  20,  32  L.  ed.  685, 
9  Sup.  Ct.  Rep.  207. 

Assuming  that  the  object  of  the  statute 
was  one  which  might  properly  be  effectuated 
by  an  exercise  of  the  police  power,  neverthe- 
less this  statute  cannot  be  upheld  as  a  rea- 
sonable or  appropriate  exercise  of  the  power. 

Mugler  V.  Kansas,  123  U.  S.  623,  669,  31 
L.  ed.  205,  213,  8  Sup.  Ct.  Rep.  273;  Welch 
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Sdpumb  Coubt  or  the  United  Statu. 


Oct.  Tuk, 
Iowa,  370;  Bronn  v,  Swincford,  44  Wit  28L 
28  Am.  Rep.  582;  Slnjcr  v.  Frobe  40  W  V», 
248,  22  S.  E.  58)  ;  and  where  tlie  Btatt^'is  a. 
party,  io  eliminate  the  queation  of  iiiU>iit 
(Clark  t  M.  Crimes,  p.  103;  Com.  v.  Mur- 
phy, ICS  Sta-B.  68,  30  L.R.A.  734,  62  Am.  St. 
Rep.  486,  42  N.  E.  504;  Com.  t.  Wentworth, 
118  MaM.  441;  K.  v.  Woodrow,  15  Sites.  « 

,      ^     W.  404;  Halatefld  v.  State,  41  N.  J.  L.  552. 

and  Lyndon  A.  Smith,  filed  a  brief  for  de     '^  ■*"■    '^'^P-    247;    Com.  v.  Connelly,   103 
fendant  in  error:  Mass.  53B,  40  N.  E.  802;  State  v.  Kelly,  54 

The  construction  placed  upon  the  act  at  '*'''''  ^*-  ^^^'  *'  ^-  ^-  '^5  State  v.  Sinitli, 
bar  by  the  Minnesota  court  controlg,  as  to  '"  R-  J-  258;  State  v.  Huff,  89  Me.  E21.  30 
whether,  as  ho  construed,  the  act  ia  in  con-  **'■  ^'**'i  ^^"^  >"■  ZichfelJ,  US  Kev.  304, 
fliet   witii   the  Constitution   of   the   United     **  L.R.A.  784,  G2  Am.  St.  Bep.  800,  4U  I-a. 


T.  Swwey,  814  V.  8.  01,  53  L.  ed.  023,  2" 
Sup.  Ct.  Rep.  6«7;  Lawton  v.  Steele,  15; 
U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Reii 
4W;  Aduns  v.  New  Yort,  102  U,  S.  685 
L.  ed.  675,  24  Sup.Ct.  Rep.  372;  Denve 
R.  G.  R.  Co.  T.  Outcalt  and  Catril  v.  Unioi 
P.  R.  Co.  supra. 

Mr.    Gnorge    T.    Slmpaon    argued    th( 
*ith   Messrs.   Charles  S.  Jellej 


.   Shevlin-Carpenter  Co.  00  Mi 


t02;  People  V.  WalJiogeT,  40* Mich!  337,  13 
^-   W.  620;  Pei>ple  v.   Roby,  52  Mich.  677, 


158,  108  N.  W.  935,  0  A.  i  E,  Ann.  Caa.  034^     'f  ^'"-   ^^'P-  ^^0,   18  N.   VV.  305;   Stal 


102  Minn.  470.  113  N.  W.  034,  114  N.  W.  738 
(.Mcago,  M.  &.  St.  P.  R.  Co.  v.  Minnesota 
134  U.  S.  456,  33  L.  ed.  080,  3  Inters.  Com! 
Bep.  200,  10  Sup.  Ct.  Kep.  482,  702;  Gate- 
wood  V.  North  Carolina,  203  U.  S.  631,  51  L. 
ed.  305,  27  Sup.  Ct.  Rep.  167;  Oakes  v. 
Maae,  186  U.  S.  363,  41  L.  ed.  748,  17  Sup. 
Ct.  Rep.  345 ;  I-effiiigivell  v.  Warren,  2  Black. 
600,  17  L.  ed.  281. 

The  court  will  conaider  only  the  Federi 
questions  presented  to,  and  passed  on  by,  tli 
state  supreme  court. 

Waters-Pierce  Oil  Co.  t.  Texas,  212  U.  ( 
112-115,  63  L.  ed.  431-433,  20  Sup.  Ct.  Rej 
227;  Harding  v.  Hlindis,  lil6  U.  S.  78,  4 
L.  ed.  304,  25  Sup.  Ct.  Rep.  176. 

Criminal  liability  under  the  statute  is  no 
here  for  review.  PlaintifTs  in  error  are  no 
under  arrest,  are  not  in  that  "class,"  am 
double  jeopardy  under  the  Federal  Cnnstitu 
tion  woe  never  presented  to  the  state  court 
Sealioiir'l  Air  Line  H,  Co.  v.  Seefjera.  20' 
U.  R.  73,  62  L.  ed.  106,  28  Sup.  Ct.  Rep.  28 
New  York  ejt  rel.  Hatch  v.  Reardnn,  20- 
U.  S.  152,  51  L.  ed.  415,  27  Sup.  Ct.  Rep.  188 
0  A.  &  E.  Ann.  Csa.  738;  Lee  v.  New  Jer 
•ey,  207  U.  S.  87,  62  L.  ed.  108,  28  Sup.  Ct 
Rep.  22. 

PlaintilTa  in  error  never  complained  thai 
the  atatute  was  not  enforced  in  accordanct 
with  "tliose  general  rules  which  our  ayatem 
of  juriaprudence  prcsrrihes."     ITierefoi 


reanell,  34  N.  C.  [12  Ired.  L.] 
itate  V.  Qunckenbush,  08  Minn.  515,  108 
J.  W.  053;  Trompen  v.  Verhage,  S4 
Jicli.  304,  20  N.  W.  63;  Newtou  v.  Oordon 
2  Mich.  642.  40  N.  W.  021 ;  Kerr  v.  O'Con- 
or,  63  Pa.  341 ;  C'liickering  v.  Lord,  07  N.  H. 
65,  32  Atl.  773;  State  v.  Hartflel,  24  Wis. 
0;  United  States  v.  Lcatliers,  6  Sawy.  27, 
Fed.  Cas.  No.  15,581;  People  v.  Christian, 
144  Mich.  247,  107  N.  W.  910:  State  v.  Dor- 
man,  0  S.  D.  628,  70  N.  W.  848). 

Double  jeopardy  under  a  atate  atatute  ia 
not  within  the  protectiou  of  the  14th  Amend- 

Twining  v.  New  Jersey,  211  V.  S.  78,  63  U 
ed.  07,  29  Sup.  Ct  Rep.  U. 

Double  jeopardy  is  not  here,  because  there 
never  has  been  a  criminal  prosecution 
against  the  plaintifTs  in  error  on  the  facts 
in  this  case,  and  now  there  can  never  lie 
such  criminal  prosecution,  because  the  stat- 
ute of  limitations  lias  run. 

State  V,  Buckman,  05  Minn.  272,  104  N 
W.  240,  280;  Lee  v.  New  Jersey;  New  York 
ex  rel.  Hatch  v.  Reardon;  and  Seaboard  Air 
Line  R.  Co.  v.  Seegera,— supra. 

•Mr.  Justice  McKenna  delivered  the  [•! 
opinion  of  the  court: 

This  case  involves  the  consideration  of  the 

I'alidity  under  the  Constitution  of  the  Lnit- 

States  of  the  imposition  of  double  dam- 


quiry  may  be  directed  i 


liy  I 


the  act  is  "within  the  legitimate  sph( 
l<^i8hitive  power." 

Missouri  P.  R.  Co.  v.  Humes,  115  U.  8. 
612-610,  20  L.  ed.  463-466,  6  Sup.  (  ..  Rep. 

no. 

Under  like  circumstances  between  individ- 
uals, the  Icsislature  has  the  power  to  pro- 
vide for  double  damages  (Boetcher  v.  Sta- 
ples, 27  Minn.  308,  38  Am.  Rep.  205,  7  N. 
W.  283;  Brown  v.  Evans,  8  Sawy.  488.  17 
Fed.  012;  Smith  v.  Bagwell,  19  Fla.  IIT,  45 
Am.  Rep.  12;  Hendrickaon  v.  Kingsbury,  21    vorpora'ti 


whether     '^*'  ""^'"^  '"  '"''  "'  *■>*  **"*«  <■'  MinnesoU 


and  involuntary  trespass," 
aade  by  cutting  or  assisting  to  cut  timber 
ipon  the  laitds  of  the  state.  The  act  is  set 
lUt  in  the  margin.f 


tSec.  7.  If  any  person,  firm,  or  cnrpora- 
ion,  without  a  valid  and  existing  permit 
herefor,  cuts,  or  employs  or  induces  any 
ither  person,  firm,  or  corporation  to  cut 
T  assist  in  cutting,  any  timber  of  what- 
oever  description,  on  state  lands,  or  re- 
loves  or  carries  away,  or  employs,  or  in- 
uces,  or  assists  any  other  person,  firm,  or 
"'"""■"'■"■i  to  removo  or  carry  away,  any 

ais  V.  a. 
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The  action  was  brought  to  recover  the 
sum  of  $51,324.42  for  timber  cut  by  plain- 
63]  tifTs  in  error  from  certain  lauds  of  *the 
state  "without  a  valid  and  existing  permit." 
The  question  in  the  case  revolves  around  this 
permit  and  the  extensions  of  it  alleged  by 
plaintiffs  in  error  to  have  been  given. 

The  findings  of  the  court  show  the  fol- 
lowing facts:  The  state  sold  at  public 
auction,  in  accordance  with  the  statute,  the 
timber  on  the  lands  to  John  F.  Irwin,  one 
of  the  plaintiffs  in  error,  acting  for  himself 
and  as  agent  of  the  Shevlin-Carpenter  Com- 
pany, and  a  permit  was  issued  by  the  au- 
ditor and  land  commissioners  of  the  state, 
which  contained  the  following  clause:  "That 
no  extension  of  time  of  this  permit  shall  be 
granted  except  as  provided  in  §  24,  chapter 
163,  General  Laws  1895."  The  section  pro- 
vides that  no  permit  shall  be  issued  to  cover 
more  than  two  seasons,  and  no  permit  shall 
be  extended  except  by  unanimous  consent 
of  the  board  of  timber  commissioners,  and 
under  no  circumstances  shall  an  extension 
be  granted  for  more  than  one  year,  and  then 
only  for  good  and  sufficient  reasons.  Irwin 
gave  bond  as  required  by  law.  On  the  7th 
of  May,  1902,  the  ^permit  was  extended  tintil 
the  1st  of  June,  1903.  At  the  time  the 
permit  was  extended,  the  sum  of  $1,307,  as 
required  by  law,  was  paid  by  plaintiffs  in 
error  into  the  treasury  of  the  state,  that 
sum  being  25  per  cent  of  the  appraised 
value  of  the  timber.  In  the  winter  of  the 
years  1903-'4,  plaintiffs  in  error,  knowing 
that  there  had  been  one  extension  of  the 
permit,  and  that  that  extension  had  expii-ed, 
entered  upon  the  land  and  cut  and  removed 
therefrom  2,444,020  feet  of  timber,  which 
it  was  agreed  was  worth  $6  per  thousand 
feet,  board  measure.  After  the  timber  was 
cut,  the  surveyor  general  of  the  lumber 
district  scaled  and  returned  the  amount  of 
the  same  to  the  auditor  of  the  state,  which 
officer  erroneously  computed  the  amount  due 
from  the  plaintiffs  in  error  at  the  contract 
price  of  stumpage  value  thereof,  as  if  the 


permit  were  still  in  force,  finding  the  same 
to  be  $18,574.39.  "This  amount  was  [64 
paid  to  the  state,  and  no  part  of  it  has 
been  returned. 

From  these  facts  the  court  deduced  the 
conclusion  that  the  permit  expired  on  the 
1st  of  June,  1902,  and  that  the  extension 
thereof  expired  on  the  1st  of  June,  1903, 
and  that  after  the  latter  date  it  was  of  no 
effect  and  absolutely  void,  and  was  known 
to  be  so  to  plaintiffs  in  error  when  they  cut 
the  timber  in  controversy,  and  that  their 
entry  upon  the  lands  was  in  violation  of  the 
law.  They  were  adjudged  wilful  violators 
of  the  law,  and  damages  were  assessed 
against  them  at  treble  the  value  of  the 
timber;  to  wit,  $43,992.30.  The  court,  how- 
ever, decided  that  a  deduction  should  be 
made  from  that  sum  of  $16,997,  money  paid 
by  plaintiffs  in  error  to  the  state  after  the 
permit  had  expired.  There  were  other  sums 
of  money,  with  the  disposition  of  which  we 
are  not  concerned.  Judgment  was  entered 
against  plaintiffs  in  error  for  the  sum  of 
$20,995.17.  The  supreme  court  affirmed  the 
conclusion  of  the  trial  court,  that  the  permit 
had  expired,  and  that  the  cutting  and  re- 
moving of  the  timber  were  illegal,  but  dis- 
agreed with  that  court  as  to  the  character 
of  the  trespass.  The  supreme  court  said: 
"The  finding  of  the  trial  court  that  appel- 
lant was  guilty  of  a  wilful  trespass  is  not 
sustained  by  the  evidence.  On  the  contrary, 
the  record  conclusively  shows  that  appellant 
had  reasonable  ground  for  believing  authori- 
ty had  been  granted,  and  honestly  acted  on 
such  belief."  [102  Mmn.  479,  113  N.  W. 
638.]  The  court  hence  decided  that  the  judg- 
ment should  only  have  been  for  double,  not 
treble,  damages,  saying:  "Being  of  opinion 
that  in  this  action  the  stete  is  limited  to 
a  recovery  of  double  damages,  and  the  tim- 
ber cut  having  been  paid  for,  the  judgment 
is  necessarily  to  the  value  as  found."  The 
case  was  remanded  with  directions  to  reduce 
the  judgment  to  $14,664.12.  In  all  other 
respects  it  was  affirmed. 


such  timber  or  other  property,  he  shall  be 
liable  to  the  stete  in  treble  damages,  if 
such  trespass  is  adjudged  to  have  been  wil- 
ful; but  double  damages  only  in  case  the 
trespass  is  adjudged  to  have  been  casual 
and  involuntery,  and  shall  have  no  right 
whatsoever  to  any  remuneration  or  allow- 
ance for  labor  or  expenses  incurred  in  re- 
moving such  other  property,  cutting  such 
timber,  preparing  the  same  for  market,  or 
transporting  the  same  to  or  towards  mar- 
ket. 

Whoever  cuts  or  removes,  or  employs  or 
induces  any  other  person,  firm,  or  corpora- 
tion to  cut  or  remove,  any  timber  or  other 
property  from  stete  lands,  contrary  to  the 
provisions  of  this  act,  or  without  conform- 
incr  in  each  and  every  respect  thereto,  shall 
be  guilty  of  a  felony,  and  upon  conviction 
54  L.  ed. 


thereof  shall  be  punished  by  a  fine  not  ex- 
ceeding one  thousand  (1,000)  dollars,  or 
by  imprisonment  in  the  stete  prison  not 
exceeding  two  (2)  years,  or  by  both,  in 
case  the  trespass  is  adjudged  to  have  been 
wilful. 

Whenever  any  timber  so  cut  is  inter- 
mingled with  any  other  timber,  or  whenever 
other  property  taken  from  state  lands  is 
intermingled  with  other  property,  the  stete 
may  seize  and  sell  the  whole  quantity  so 
intermingled,  pursuant  to  the  provisions  of 
section  forty  (40)  of  this  act,  and  such 
other  timber  or  property  shall  be  presumed 
to  have  been  also  cut  from  stete  lands. 

Providing  the  intermingling  of  timber 
above  referred  to  shall  only  apply  to  cases 
having  been  adjudged  as  wilful  trespass. 
[Gen.  Laws  1895,  chap.  163,  p.  332.] 
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On  the  question  of  the  validity  of  the  law 
under  the  14th  Amendment  of  the  Const itu- 
65]  tion  of  the  United  •States,  the  court 
said:  "On  a  former  appeal  upon  demurrer  to 
the  complaint  (09  Minn.  158,  108  N.  W.  935, 
9  A.  &  E.  Ann.  Gas.  634), the  constitutional 
questions  were  raised,  and  it  was  there  held 
that  the  act  was  constitutional,  and  that  in 
case  of  trespass  the  state  might  recover 
cither  the  double  value  of  the  property 
taken,  or  treble  its  value,  according  to 
whether  the  facts  constituted  a  casual  or 
involuntary,  or  a  wilful  and  unlawful  tres- 
pass. We  adhere  to  that  decision,  and  for 
the  reasons  set  forth  in  the  opinion  then 
nied." 

This  statement  of  the  facts  and  the  rul- 
ings of  the  courts  of  Minnesota  exhibit  the 
controversy,  the  state  contending  that  the 
penalties  of  the  statute  are  incurred  by  a 
casual  or  involuntary  trespass;  the  plain- 
tiffs in  error  insisting  that  to  attach  that 
consequence  to  acts  done  in  good  faith  vio- 
lates the  due  process  clause  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States. 

Another  contention  is  made  by  plaintiffs 
in  error.  The  statute  makes  one  who  cuts 
or  removes  timber  contrary  to  the  pro- 
visions of  the  act,  or  "without  conforming 
in  each  and  every  respect  thereto,"  guilty 
of  a  felony,  and  prescribes  a  fine  or  im- 
prisonment, or  both,  in  case  the  trespass  is 
adjudged  to  have  been  wilful.  To  avail 
themselves  of  an  objection  to  these  pro- 
visions, plaintiffs  in  error  insist  that  they 
are  not  separable  from  the  provision  for 
double  and  treble  damages,  and  the  statute 
becomes  therefore  unconstitutional,  for 
under  it  the  plaintiffs  in  error  are  subject 
to  be  put  twice  in  jeopardy  for  the  same 
offense. 

The  argument  made  to  sustain  the  con- 
tention that  the  act  must  be  considered 
single,  and  that  to  treat  its  provisions  as 
scpanii)le  would  destroy  its  integrity  and 
defeat  the  purpose  of  the  legislature,  is 
somewhat  elaborate.  Its  basic  elements  are 
that  tiie  statute  is  penal,  and  its  provisions 
for  damages  and  for  line  and  imprisonment 
are  pniiishmoiits  for  the  same  act  of  wrong- 
66]  doing,  designed  as  *8uch,  and  intended  to 
be  insoparable,  and  that  the  statute  therefore 
subjects  an  offender  to  a  double  jeopardy. 
And  this  though  the  two  punishments  "may 
be  inflicted  in  different  proceedings;"  it  be- 
ing contended  that  "it  is  immaterial  that 
one  of  the  proceedings  is  civil  in  form."  This 
being  the  consequence  of  the  statute,  it  is 
insisted  that  it  "does  not  satisfy  the  re- 
quirements of  due  process  of  law,"  and 
deprives  plaintiffs  in  error  "of  a  privilege 
and  immunity  guaranteed  under  the  Federal 
Constitution." 
934 


The  argument  may  be  answered  by  deny- 
ing its  assumptions.  The  purpose  of  the 
act  does  not  depend  upon  the  icseparable- 
ness  of  its  punishment.  Its  purpose,  of 
course,  was  to  protect  the  timber  lands  of 
the  state,  and  some  sanctions  of  the  purpose 
there  necessarily  had  to  be.  Double  or 
treble  damages  and  criminal  punishment 
were  selected,  but  they  have  no  such  depen- 
dence on  each  other,  no  such  relation  to 
the  purpose  of  the  act,  as  to  demonstrate 
that  both  forms  were  necessary  to  it,  or  that 
one  would  not  have  been  selected  if  the 
other  could  not  have  been.  But,  it  is  con- 
tended, this  conclusion  is  not  open  to  this 
court  to  make,  for  the  'sufTicient  and  com- 
pelling reason"  that  the  supreme  court  of 
the  state  has  decided  to  the  contrary.  To 
sustain  this  conclusion,  plaintiffs  in  error 
quote  certain  contentions  of  the  attorney 
general  of  the  state,  made  in  the  supreme 
court,  and  the  reply  of  the  court  to  the 
contentions.  They  do  not  support  the  con- 
clusion deduced  from  them.  It  was  urged 
by  the  attorney  general  that  only  wilful 
trespassers  were  subject  to  fine  and  im- 
prisonment, but  if  such  punishment  could 
he  held  applicable  to  "casual  and  involun- 
tary" trespassers,  and  the  act  be  decided 
unconstitutional  as  to  that  class,  neverthe- 
less it  could  be  adjudged  constitutional  as 
to  wilful  trespassers.  The  court  replied  that 
the  provision  for  fines  and  imprisonment 
was  applicable  to  both  classes  of  trespassers. 

As  to  the  punishments,  the  'court  [67 
intimated  that  they  were  independent. 
Replying  to  the  contention  that  to  sustain 
this  action  would  subject  plaintiffs  in  error 
to  the  jeopardy  of  a  second  punishment, 
the  court  said  that  plaintiffs  in  error  were 
"probably  a  little  premature  in  raising  the 
point."  And  further  said,  "it  might  come 
with  some  force  if  presented  in  a  criminal 
prosecution  after  recovery  in  a  civil  action.'' 
In  this  we  concur..  In  other  words,  plain- 
tiffs in  error  cannot  base  a  defense  upon 
an  anticipation  of  what  may  never  occur. 
To  permit  this  would  discharge  them  from 
all  liability,  for  the  defense,  if  good  at  all, 
would  be  good  against  whatever  action 
might  be  brought.  Necessarily  there  must 
be  a  first  jeopardy  before  there  can  be  a 
second,  and  only  when  a  second  is  sou;nht 
is  the  constitutional  immunitv  from  double 
punishment  threatened  to  be  taken  away. 
An  occasion  for  the  defen!=e  of  don  Me  j»»<»p- 
ardy  may  occur  if  the  state  of  Minnesota 
should  proceed  criminally  against  plaintiffs 
in  error.  We  do  not  mean  to  say,  however, 
that  it  will  be  justified.  We  do  not  mean 
to  say  that  the  state  law  subjects  an  of- 
fender against  its  provisions  to  a  double 
jeopardy.  Nor  do  we  mean  to  imply 
that  even  if  it  have  such  effect,  the   14th 
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Amendment  of  the  Constitution  of  the  Uaiv 
ed  States  may  be  invoked  against  it.  ijl 
that  quest/on  we  reserve  opinion. 

The  next  contention  of  plaintifTs  in  error 
is  that  "both  the  provisions  of  §  7  niak« 
a  casual  and   involuntary  trespasser  liablf: 
to  the  state  in  double  damages,  and  that 
declaring  his  act  a  felony  violates  the  14th  j 
Amendment/'      because      those      provisions 
'^eliminate    altogether   the   question   of    in- 
tent/'   and    that    the    "elimination   of    in- 
tent as  an   clement  of  an  offense  is  con- 
trary   to    the    requirements    of    due  proc- 
ess    of     law/*      To     support    the    conten- 
tion, plaintilTs  in  error  attack  the  power 
of  a  legislature  to  make  an  innocent  act  a 
crime,  and  say  that  the  "principle  that  the 
legislature  caimot,  by  its  mere  fiat,  make  an 
act  otherwise  innocent  a  crime,  and  punish- 
68]  al)le  as  such,  is  one  to  *which  this  court 
will  give  effect,  even  though  it  be  not  ex- 
pressly   enunciated    by    the    Constitution." 
The    principle    ns    thus    expressed    is    very 
general,  and  takes  no  account  of  whether  a 
law  have  prospective  or  retrospective  oper- 
ation.   It  would  seem,  therefore,  to  destroy 
the  well -recognized  distinction  between  mala 
in  8€   and   mala   prohihiia.     The   principle 
contended  for  is  probably  not  intended  to  be 
taken  so  broadly,  and  its  generality  is  fur- 
ther limited  bv  concession  that  it  mav  have 
exceptions  "where  so-called  criminal   negli- 
gence supplies  a  place  of  criminal  intent,  or 
where,  in  a  few   instances,  the  public  wel- 
fare  has   made    it    neeessnry    to    declare    a 
crime,   irrespective   of   the   actor's   intent." 
A  concession  of  exceptions  would  seem   to 
destroy  the  principle.     If  the  principle  gets 
its    life    or    its    protection    from    the    14th 
Amendment,  it  cannot  l)e  destroyed  by  the 
legislature  upon  any  conception  of  the  pub- 
lic welfare.     The  Constitution  declares  the 
principle  upon  which  the  public  welfare  is 
to  be  promote«l,  and  opposing  ones  cannot  bo 
substituted.    Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  540,  658,  46  L.  ed.  679,  689, 
22  Sup.  Ct.  Rep.   431. 

It  will  be  seen  that  the  foundation  of 
the  arguments  of  plaintifTs  in  error  is  that 
their  trespass  was  an  innocent  act.  There 
18  some  ambiguity  as  to  what  is  meant  by 
"innocence."  They  quote  Mr.  Justice  Chase 
in  Calder  v.  Bull,  3  Dall.  380,  1  L.  ed.  048. 
It  was  there  said  that  "a  law  that  punished 
a  citi/en  for  an  innocent  action,  or,  in  other 
words,  for  an  act  which,  when  ilone,  was  in 
violation  of  no  existing  law,"  could  not  "be 
considered  a  rightful  exercise  of  legislative 
power."  But  it  was  said:  "The  legislature 
may  enjoin,  permit,  forbid,  and  punish; 
they  may  declare  new  crimes  and  establish 
rules  of  conduct  for  all  its  citizens  in  future 
cases."  In  other  words,  innocj'nce  cannot 
be  asserted  of  an  action  which  violates  ex- 
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We  do  not  understand  the  position  of 
plaintiffs  in  error  to  be  that  a  legislature 
may  not  prescribe  a  larger  measure  of  dam- 
ages than  simple  compensation,  but  that 
anything  in  excess  of  such  compensiition  is 
punishment,  and  cannot  l)c  constitutionally 
prescribed  where  there  is  no  "conscious  in- 
tent'* to  do  wrong.  And  yet  plaintiffs  in 
error  except  from  the  principle  "certain 
instances  within  the  police  power,"  over- 
looking that  the  principle,  if  it  exist  at  all, 
must  be  universal.  It  is  true  that  the  police 
•power  of  a  state  is  the  least  limitable  [70 
of  its  powers,  but  even  it  may  not  transcend 
the  prohibition  of  the  Constitution  of  the 
I'nited  States.  If,  as  contended,  intent  is  an 
essential  element  of  crime,  or,  more  re- 
strictively,  if  intent  is  essential  to  the  le- 
gality of  penalties,  it  must  be  so,  no  matter 
under  what  power  of  the  state  they  are  pre- 
scribed. Plaintiffs  in  error,  while  consider- 
ing there  may  be  exceptions  to  the  principle 
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contended  for  in  the  exercise  of  the  police 
power,  urge  that  the  legislation  in  contro- 
versy is  not  of  that  character.  Tlie  supreme 
court  of  the  state,  however,  expressed  a  dif- 
ferent view.  It  decided  that  the  legislation 
was  in  effect  an  exercise  of  the  police  power, 
and  cited  a  number  of  cases  to  sustain  the 
proposition  that  public  policy  may  require 
that  in  the  prohibition  or  punishment  of 
particular  acts  it  may  be  provided  tliat  he 
who  shall  do  them  shall  do  them  at  his 
peril,  and  will  not  be  heard  to  plead  in  de- 
fense good  faith  or  ignorance.  Those  cases 
are  set  forth  in  the  opinion  of  the  court, 
and  some  of  them  reviewed. 

We  will  not  repeat  them.  It  was  recog- 
nized that  such  legislation  may,  in  partic- 
ular instances,  be  harsh,  but  we  can  only 
say  again  what  we  have  so  often  said,  that 
this  court  cannot  set  aside  legislation  be- 
cause it  is  harsh. 

We  have  considered  only  the  basic  prin- 
ciple of  the  contention  of  plaintiffs  in  error, 
and  have  not  attempted  to  follow  the  de- 
tails  of  their  argument  by  which  they  sup- 
port it,  or  the  cases  which  they  cite  to 
illustrate  it.  The  cases  are  subject  to  the 
exceptions  we  have  given. 

Judgment  affirmed. 

Mr.  Justice  Harlan  concurs  in  the  re- 
sult. 


71]  v.    ALEXANDER    CHILES,    Plff.    in 

Err., 

V. 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  71-78.) 

Commerce  —  con|z:re»8ionaI  Inaction  — 
separating:  while  and  negro  passen- 
ircrs. 

Congressional  inaction  is  equivalent  to  a 
declaration  that  a  carrier  may,  by  its  regu- 


lations,   separate    white    and    negro    inter- 
state passengers. 

[For  other   cases,   see   Commerce,  68-80.   31&- 
320,  in  Digest  Sup.  Ct.  1008. J 

[No.  168.] 

Argued  April  18,  1910.     Decided  May  31, 

1910. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
cuit Court  of  Fayette  County,  in  that  state, 
in  favor  of  the  carrier  in  an  action  bv  an 
interstate  negro  passenger  for  damages  for 
his  eviction  from  a  car  set  apart  exclusively 
for  white  persons.     Affirmed.! 

See  same  case  below,  125  Ky.  299,  11 
L.R.A.(N.S.)   286,  101  S.  W.  386. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Alexander  Chiles,  in  propria  per* 
sona,  argued  the  cause,  and,  with  Messrs* 
B.  E.  Smith,  W.  L.  Ricks,  and  Albert  S. 
White,  filed  a  brief  for  plaintiff  in  error. 

Mr.  John  T.  Shelby  argued  the  cauae^ 
and,  with  Messrs.  Henry  T.  Wickham  and 
Henry  Taylor  Jr.,  filed  a  brief  for  defend- 
ant in  error. 

*Mr.  Justice  3IcKenna  delivered  the  [7% 
opinion  of  the  court: 

Plaintiff  in  error  is  a  colored  man.  He 
bought  a  first-class  ticket  from  defendant 
in  error,  a  corporation  engaged  in  operating 
a  line  of  railroad  from  the  city  of  Louis- 
ville, state  of  Kentucky,  and  the  city  of 
Cincinnati,  state  of  Ohio,  to  the  city  of 
Washington,  District  of  Columbia.  The 
ticket  entitled  him  to  ride  from  Washington 
to  Lexington,  Kentucky. 

The  train  which  he  took  at  Washing^ton 
did  not  run  through  to  Lexington,  and  he 
changed  to  another  train  at  Ashland,  Ken- 
tucky, going  into  a  car  which,  it  is  alleged. 


fMotion   for  leave  to  present  a   petition 
for  rehoaring  denied  October  17,  1010. 


Note. — On  the  riglits  of  negro  'passengers 
— see  note  to  Ex  parte  Plessy,  18  L.R.A.  639. 

Right  of  carrier,  independent  of  statute,  to 
separate  passengers  on  account  of  race. 

The  right  of  a  carrier,  independently  of 
statute,  to  make  reasonable  rules  for  the 
separation  of  passengers  belonging  to  differ- 
ent races,  observing  the  conditions  of  equal- 
ity of  accommodations,  has  repeatedly  been 
sustained.  Bowie  v.  Birmingham  R.  &  Elec- 
tric Co.  125  Ala.  397,  60  L.R.A.  632,  82 
Am.  St.  Rep.  247,  27  So.  1016;  Bradford  v. 
St.  Louis,  L  M.  &  S.  R.  Co.  (Ark.)  124  S. 
W.  516;  Ohio  Valley  R.  Co.  v.  Lander,  104 
Ky.  431,  47  S.  W.  344,  882;  Chilton  v.  St. 
T^uis  &  I.  M.  R.  Co.  114  Mo.  88,  19  L.R.A. 
98« 


269,  21  S.  W.  457;  Britton  v.  Atlanta  k 
C.  Air-Line  R.  Co.  88  N.  C.  536;  West 
Chester  &  P.  R.  Co.  v.  Miles,  55  Pa.  209,  9.t 
Am.  Dec.  744;  Smith  v.  Chamberlain,  38 
S.  C.  629,  19  L.R.A.  710,  17  S.  E.  371; 
Chesapeake,  O.  &  S.  W,  R.  Co.  v.  Wells,  85 
Tenn.  613,  4  S.  W.  5. 

But  the  rules  of  the  carrier  must  not  sub- 
ject negro  passengers  to  unjust  discrimina- 
tion and  compel  them  to  accept  unequal 
accommodations.  Chicago  &,  N.  W.  R.  Co. 
V.  Williams,  55  111.  185,  8  Am.  Rep.  641; 
Coger  V.  North  West  Union  Packet  Co.  37 
Iowa,  145. 

None  of  these  cases  seem  to  have  involved 
the  separation  of  interstate  passengers,  but 
that  the  carrier's  power  extends  to  them  is 
now  first  decided. 

118  V.  CL 


1909. 


Chiles  v.  Cuesapeake  &  O.  R.  Co. 


72-75 


under  the  rules  and  regulations  of  defend- 
ant in  error,  was  set  apart  exclusively  for 
white  persons.  From  this  car  he  was  re- 
quired to  remove  to  a  car  set  apart  exclu- 
sively for  the  transportation  of  colored  per- 
sons. 

He  removed  under  protest,  and  only  after 
a  police  officer  had  been  summoned  by  de- 
fendant in  error.  Subsequently  he  brought 
this  action  in  the  circuit  court  of  Fayette 
county,  Kentucky.  The  case  was  tried  to  a 
jury,  which  rendered  a  verdict  against  him. 
A  motion  for  a  new  trial  was  overruled. 
He  appealed  to  the  court  of  appeals  of  the 
state,  and  the  action  and  judgment  of  the 
trial  court  were  affirmed. 

The  assignments  of  error  in  this  court 
depend  upon  the  contention  that  plaintiff 
in  error  was  an  interstate  passenger,  and 
was  entitled  to  a  first -class  passage  from 
Washington  to  Lexington,  and  that  there- 
fore the  act  of  defendant  in  error,  in  caus- 
ing him  to  be  removed  from  the  cAr  at 
Ashland,  was  a  violation  of  his  rights,  and 
subjected  the  railroad  company  to  damages. 

The  court  of  appeals  of  the  state  made  the 
case  turn  on  a  narrow  ground;  to  wit,  the 
right  which,  it  was  decided,  a  railroad  com- 
pany had  *'to  establish  such  rules  and  regu- 
lations as  will  require  white  and  colored 
73]  passengers,  'although  they  may  be  in- 
terstate, to  occupy  separate  compartments 
upon  the  train."  The  court,  however,  said 
that  there  could  be  no  discrimination  in  the 
accommodations. 

The  court  found  the  facts  of  the  removal 
of  plaintiff,  and  the  character  of  the  car  to 
which  he  was  required  to  remove,  as  fol- 
lows: 

"This  Lexington  train  is  made  up  of  four 
coaches:  the  first,  and  the  one  nearest  the 
engine,  being  a  combined  baggage,  mail,  and 
express  car;  the  second  is  a  passenger  coach, 
divided  by  board  partitions  into  three  com- 
partments; one  of  these  compartments,  lo- 
cated in  the  end  of  the  car,  is  set  apart  for 
colored  passengers;  the  middle  compartment 
is  for  the  use  of  colored  passengers  who 
smoke;  and  the  end  compartment  is  for  the 
accommodation  of  white  persons  who  smoko; 
the  third  car  is  a  passenger  coach  intended 
for  the  use  of  white  ladies  and  gentlemen; 
the  fourth  car  is  a  sleeping  car  that. runs 
through  from  Washington  to  Lexington. 
Appellant,  when  he  attempted  to  get  on  the 
Lexington  train,  was  told  by  the  brakeman 
to  go  in  the  colored  apartment.  This  he 
declined  to  do,  and  walked  in  and  took  a 
seat  in  the  third  coach,  set  apart  for  the 
exclusive  use  of  white  passengers.  In  a  few 
moments  the  conductor  came  in  and  asked 
the  appellant,  in  obedience  to  a  rule  of  the 
company,  to  go  forward  in  the  apartment 
set  apart  for  colored  passengers,  but  he 
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refused  to  do  so,  stating  that  he  had  bought 
a  through  first-class  ticket  from  Washing- 
ton to  Lexington,  and  was  an  interstate 
passenger  who  knew  his  rights,  and  that 
the  separate-coach  law  of  Kentucky  did  not 
apply  to  him,  and  declared  his  intention  of 
retaining  the  seat  he  occupied.  Thereupon 
the  conductor  summoned  a  policemnn.  who 
also  requested  appellant  to  go  in  the  other 
car,  and,  upon  his  refusal,  he  was  informed 
that  he  would  be  compelled  to  leave  the  car 
in  which  he  was  seated.  Appellant,  yet 
insisting  upon  his  right  to  remain  in  the 
*car  in  which  he  was,  followed  the  po-  [74 
liceman  into  the  colored  passenger  coach.'*' 
[]?5  Ky.  302,  101  S.  W.  386.] 

The  court  further  said : 

"There  is  really  no  material  issue  of  fact 
involved  in  the  case.  No  force  or  violence, 
or  rude  or  oppressive  conduct,  was  employed 
by  the  agents  of  appellee  in  removing  appel- 
lant from  the  car  in  which  he  was  seated  to 
the  car  set  apart  for  colored  persons.  And 
except  that  the  car  into  which  he  was  re- 
moved is  divided  by  partitions  into  three 
compartments,  it  was  substantially  equal  in 
quality,  convenience,  and  accommodation  to 
the  car  in  which  he  first  seated  himself, 
and  the  compartment  into  which  appellant 
was  directed  to  go  was  clean  and  ample  for 
his  accommodation,  and  equipped  with  the 
same  convenience  as  the  other  passenger 
coach  on  the  train  from  which  he  waa 
ejected." 

In  this  the  court  came  to  the  same  con- 
clusion as  the  jury.  Plaintiff  in  error  insists- 
that  this  conclusion  put  out  of  view  his 
rights  as  an  interstate  commerce  passenger. 
Both  courts  ignored  such  rights,  he  contends, 
the  trial  court,  in  refusing  instructions  that 
were  requested  and  in  its  ruling  on  the 
trial,  and  the  court  of  appeals,  in  affirming 
the  judgment  which  was  based  upon  the 
verdict. 

We  need  not  set  out  the  instructions  nor 
the  rulings.  The  complaint  of  the  action 
of  the  court  rests  upon  the  contention  that 
as  againi^t  an  interstate  passenger,  the  regu- 
lation of  the  company  in  providing  different 
cars  for  the  white  and  colored  races  is  void. 
There  is  a  statute  of  Kentucky  wliich  re- 
quires railroad  companies  to  furnish  sepa- 
rate coaches  for  white  and  colored  passen- 
gers, but  the  court  of  appeals  of  the  state 
put  the  statute  out  of  consideration,  declar- 
ing that  it  had  no  application  to  interstate 
trains,  and  defendant  in  error  does  not  rest 
its  defense  upon  that  statute,  but  upon  its 
rules  and  regulations.  Plaintiff  in  error 
makes  some  effort  to  keep  the  statute  in 
the  case,  and  says  that  the  trial  court,  bv 
its  ruling  upon  •testimony  and  by  its  [75 
instructions,  confined  "the  jury  only  to  the 
lesser    motive"    of    defendant's    "wrongful 
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act."  In  other  wordA.  as  we  understand 
plaintiff  in  error,  confined  the  jury  to  the 
consideration  of  the  regulations  of  the  rail- 
road company,  and  withdrew  from  its  con- 
sideration the  effect  of  the  statute  under 
which,  it  is  said,  the  conductor  declared  lie 
acted.  But  by  this  we  understand  plaintiff 
in  error  to  illustrate  that  his  rights  as  an 
interstate  passenger  were  denied.  We  are. 
therefore,  brought  back  to  the  question 
what  his  rights  as  such  passenger  were. 

The  elements  of  that  question  have  been 
considered  and  passed  on  in  a  number  of 
cases.  And  we  must  keep  in  mind  that  wc 
are  not  dealing  with  the  law  of  a  state 
attempting  a  regulation  of  interstate  com- 
merce beyond  its  power  to  make.  We  are 
dealing  with  the  act  of  a  private  person. 
to  wit,  the  railroad  company;  and  the  dis- 
tinction l)etween  state  and  interstate  com- 
merce wc  think  is  unimportant. 

In  Hall  V.  DeCuir,  95  U.  8.  485,  24  L.  ed. 
547,  the  court  passed  on  an  act  of  the  state 
of  I^uifiiana,  which  required  those  engaged 
in  the  transportation  of  passengers  among 
the  states  to  give  all  passengers  traveling 
within  that  state,  upon  vessels  employed 
in  such  business,  equal  rights  and  privileges 
in  all  parts  of  the  vessel,  without  distinc- 
tion on  account  of  race  or  color,  and  sub- 
jected to  an  action  for  damages  the  owner 
of  such  vessel  who  excluded  colored  pas- 
sengers on  account  of  their  color  from  the 
cabin  set  apart  for  whites  during  the  pas- 
sage. It  was  held  that  the  act  was  a  regu- 
lation of  interstate  commerce  and  was  void. 
The  court  said,  by  Chief  Justice  Waite.  after 
stating  that  the  power  of  regulating  inter- 
state commerce  was  exclusively  in  Congress. 
**This  power  of  regulation  may  be  exercised 
without  legislation  as  well  as  with  it." 
And  that,  *'by  refraining  from  action,  Con- 
gress, in  effect,  adopts  as  its  own  regulations 
76]  those  which  the  common  *law  or  the 
civil  law,  where  that  prevails,  has  provided 
for  the  government  of  such  business."  The 
court  further  said,  quoting  from  Wei  ton  v. 
^lissouri,  91  U.  S.  282,  23  L.  ed.  350,  that 
'inaction  [by  Congress]  ...  is  equiva- 
lent to  a  declaration  that  interstate  com- 
merce sliall  remain  free  and  untramnieled." 
And  added:  "Applying  that  principle  to  the 
circumstances  of  this  ca.se,  congressional  in- 
action left  Bea.son  [the  shipowner]  at  liber- 
ty to  adopt  such  rca.sonable  rules  and  regu- 
lations for  the  disposition  of  pas.'tengers 
upon  his  boat  while  pursuing  her  voyage 
within  Louisiana  or  without  as  seemed  to 
him  most  for  the  interest  of  all  concerned." 
This  language  is  pertinent  to  the  case  at 
bar,  and  demonstrates  that  the  contention 
of  the  plaintiff  in  error  is  untenable.  In 
other  words,  demonstrates  that  the  inter- 
state conuuerce  clause  of  the  Constitution 
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does  not  constrain  the  action  of  carriers, 
but,  on  the  contrary,  leaves  them  to  adopt 
rules  and  regulations  for  the  government  of 
their  business,  free  from  any  interference 
except  by  Congress.  Such  rules  and  regula- 
tions, of  course,  must  be  reasonable,  but 
whether  they  be  such  cannot  depend  upon  a 
passenger  being  state  or  interstate.  This 
also  is  manifest  from  the  cited  case.  There, 
as  we  have  seen,  an  interstate  colored  pas- 
senger was  excluded  from  the  privileges  of 
the  cabin  set  apart  for  white  p?rsons  by  a 
regulation  of  the  carrier,  and  where  the 
colored  passenger's  right  to  be  was  at- 
tempted to  be  provided  by  a  state  statute. 
The  statute  was  declared  invalid,  because 
it  attempted  to  force  a  carrier  to  do  the 
very  thing  which  plaintiff  in  error  complains 
was  not  done  in  the  case  at  bar;  to  wit, 
permit  him  to  ride  in  the  place  set  apirt 
for  white  passengers.  In  other  wonls,  the 
statute  was  struck  down  because  it  inter- 
fered with  the  regulations  of  the  carrier 
as  to  interstate  passengers.  This  court 
commented  on  the  case  subsequently  in 
Louisville,  N.  O.  &,  T.  R.  Co.  v.  Mississippi, 
133  U.  S.  587,  590,  33  L.  ed.  784,  785,  2 
Inters.  Com.  Rep.  801,  802,  10  Sup.  CH.  Rep. 
348,  349,  and  said:  "Obviously,  whether  in- 
terstate passengers  of  one  race  should,  in  any 
portion  "of  their  journey,  be  compelled  [7  7 
to  share  their  cabin  accommodations  with 
passengers  of  another  race,  was  a  question 
of  interstate  commerce,  and  to  be  deter- 
mined by  Congress  alone."  We  have  seen 
that  it  was  decided  in  Hall  v.  DeCuir  that 
the  inaction  of  Congress  was  equivalent  to 
the  declaration  that  a  carrier  could,  by  reg- 
ulations, separate  colored  and  white  inter- 
state passengers. 

In  riessy  v.  Ferguson,  163  U.  S.  540,  41 
L.  ed.  257,  16  Sup.  Ct.  Rep.  1138,  a  statute 
of  Loui.siana  which  required  railroad  com- 
panies to  provide  separate  accommodations 
for  the  white  and  colored  races  was  con- 
sidered. The  statute  was  attacked  on  the 
ground  that  it  violated  the  13th  and  14th 
Amendments  of  the  Constitution  of  the 
United  States.  Tlie  opinion  of  the  court, 
which  was  bv  Mr.  Justice  Rrown.  roviewe  I 
prior  cases,  and  not  only  sustained  the  law, 
but  justified  as  reasnn/ible  the  distinction 
between  the  races  on  account  of  which  the 
statute  was  passed  and  an  forced.  It  is  true 
the  power  of  a  legislature  to  recognir^e  a 
racial  distinction  was  the  subject  considered, 
but  if  the  test  of  reasonableness  in  legisla- 
tion be,  as  it  was  declared  to  be.  "the  estab- 
lished usages,  customs,  and  traditions  of  the 
people,"  and  the  "promotion  of  their  com- 
fort and  the  preservation  of  the  public 
peace  and  good  order,"  this  must  also  be  the 
test  of  the  reasonableness  of  the  regulations 
of  a  carrier,  made  for  like  purpose  and  to 
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■secure  like  results.  Regulations  which  are 
induced  by  the  general  sentiment  of  the 
community  ^or  whom  they  are  made  and 
upon  whom  tliey  operate  cannot  be  said  to 
be  unreasonable.  See  also  Chesapeake  &  O. 
R.  Co.  V.  Kentucky,  179  U.  S.  388,  45  L.  ed. 
244,  21  Sup.  Ct.  Rep.  101. 

The  extent  of  the  difference  based  upon 
the  distinction  between  the  white  and 
■colored  races  which  may  be  observed  in 
legislation  or  in  the  regulations  of  carriers 
has  been  discussed  so  much  that  we  arc 
relieved  from  further  enlargement  upon  it. 
We  may  refer  to  Mr.  Justice  Clifford's  con- 
curring opinion  in  Hall  v.  DeCuir  for  a  re- 
78]  view  *of  the  cases.  They  are  also  cited 
in  Plessy  v.  Ferguson  at  page  550.  We 
think  the  judgment  should  be  afTirmed. 

It  is  so  ordered. 

Mr.   Justice   Harlan   dissents   from   the 
opinion  and  judgment. 


STANDARD  OIL  COMPANY,  Plff.  in  Err., 

V. 

ABRAHAM  BROWN. 
(See  S.  C.  Reporter's  ed.  78-87.) 

Evidence  —  variance. 

1.  Tlie  viiriniicc,  if  any,  between  evidence 
that  a  servant  employed  in  a  dimly  lighted 
stable,  who  had  never  been  advised  of  the 
•existence  of  a  hole  in  the  ceiling,  nor  of  its 
purpose,  was  struck  by  a  bale  of  straw 
-dropped  tlirough  the  hole  by  a  fellow  em- 
ployee, without  warninjor,  and  allegations 
that  the  employer's  negligence  consisted  in 
failing  to  discharge  its  duty  not  to  permit 
hay  and  feed  to  be  passed  through  the 
hole  without  proper  warning  and  timely 
notice,  is  not  fatal,  where  defendant  made 
no  objection  to  the  testimony,  but  replied 
to  it  by  testimony  of  like  kind,  and  did 
not  indicate  in  what  way  the  proof  varied 
from  the  pleadings,  nor  move  for  a  con- 
tinuance. 

[For  other  cases,  see  Evidence,  XHI.  b,  In  Di- 
Kest  Sup.  Ct.  1908.] 

Master  and  servant  — duty  to  warn  or 
instruct. 

2.  A  master  does  not  discharge  his  duty 

to  employees   working   in   a   dimly   lighted 

stable,  where  he  does  not  inform  them  of 

the   dangers   to   them    from   the  customary 

use  of  a  hole  in  the  cei li nir  to  pass  or  drop 

hay  or  feed  to  the  floor  below. 

[For  other  cases,  see  Maxtor  nnd  Servant,  U. 
a.  1.  in  Digest  Sup.  Ct.  1008.  J 


Master  and  servant  —  concurring:  neg- 
ligence of  master  and  feliow  servant. 

3.  The  negligence  of  a  fellow  servant  does 

not  exclude  the  master's  liability  if  the  lat- 

ter's  failure  to  warn  an  employee  working 

on  the  floor  of  a  dimly   lighted   stable  of 

the  danger  to  him  from  the  customary  use 

of  a  hole  in  the  ceiling  to  toss  or  drop  hay 

or   feed   to  the  floor   below   contributed   to 

the  injury. 

[For  other  cases,  sec  Mastor  and  Servant,  II. 
d,  3,  in  Digest  Sup.  Ct.  1008.] 

Appeal  —  review  of  facts. 

4.  The   facts,  and   the  conclusions   to   Im* 

drawn   from   them,   are    for   the   jury,   and 

cannot  be  reviewed  by  the  Federal  Supreme 

Court  upon  writ  of  error. 

[For  other  cases,  see  Appeal  nnd  Error,  VIII. 
I,  2,  In  Digest  Sup.  Ct.  1008.] 

Appeal  —  modifying:  requested  instruc- 
tions—-assumption  of  risk. 

5.  Substituting  the  word  "would"  for 
"could"  in  a  requested  instruction  to  the 
elTect  that  an  employee  assmned  the  ordi- 
nary risks  not  only  actually  known  to  him, 
but  so  far  as  they  could  have  been  known 
to  him  by  the  exercise  of  ordinary  enre  on 
his  part,  and  that  if  he  knew,  or  by  tlio 
exercise  of  care  and  pnulcnce  could  have 
known,  of  the  defect,  he  could  not  recover, 
is  not  reversible  error. 

[For  other  cases,  see  Appeal  and  Error,  G142, 
G143,  In  Digest  Sup.  Ct.  1008.] 

Appeal  —  refusing     requested     instruc- 
tions—credibility of  witness. 

0.  A  judgment  on  a  verdict  will  not  he 
reversed  because  of  the  refusal  to  instruct 
the  jury  that  the  personal  interest  of  a 
j)arty  exercising  his  statutory  privilege  to 
testify  in  his  own  behalf  should  be  con- 
sidered as  affecting  his  credibility. 

[For  other  cases,  see  Appeal  and  EiTor,  6127- 
6135,  in  Digest  Sup.  Ct.  1008.] 

[No.  168.] 

Argued  April  22,  25,  1910.     Decided  May 

31,  1910. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which  alTirmed  a  judgment  of  the 
SuprcMi^c  Court  of  the  District  in  favor  of 
pluintiir  in  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
received  by  rea.sDu  of  defendant's  negli- 
"cnce.     Affirmed. 

See  same  case  below,  31  App.  D.  C.  371. 

The  facts  are  stated  in  the  opinion. 


Note. — On  master's  duty  to  warn  or  in- 
struct— see  notes  to  James  v.  Rapides  Lum- 
ber Co.  44  L.R.A.  33,  and  Mather  v.  Rillston, 
39  L.  ed.  U.  S.  465. 

On  the  duty  of  master  to  adopt  rules  to 
protect  servant,  or  to  warn  him  of  dangers 
not  reasonably  to  be  apprehended — see  note 
to  Ahern  v.  Amoskeag  Mfg.  Co.  21  L.R.A. 
(X.S.)  89. 
A4  li.  ed. 


On  nejfligenco  of  fellow  servant  concurring 
with  failure  of  master  to  establish  proper 
rules  or  regulations  for  conduct  of  business 
— see  note  to  Scliwarzschild  &  S.  Co.  v. 
Weeks,  4  L.R.A.(N.S.)  516. 

On  credibility  of  witnesses  or  parties  tes- 
tifving  as  question  for  jurv — see  note  to 
Missouri,  K.  &  T.  R.  CJo.  v.'  Collier,  88  C. 
C.  A.  143. 
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Messrs.  A.  lieftwlch  Sinclair  and  Jo- 
seph J.  Darlinfiton  argued  the  cause  and 
filed  a  brief  for  plaintifT  in  error: 

To  entitle  a  plaintiff  to  go  to  the  jury, 
the  evidence  offered  in  support  of  his  plead- 
ings must  conform  closely  to  the  allegations 
thereof. 

13  Enc.  PL  &  Pr.  p.  910;  Hetzel  v.  Bal- 
timore &  O.  R.  Co.  7  App.  D.  C.  624;  Ar- 
rick  V.  Fry,  8  App.  D.  C.  125;  Boone  v. 
Chiles,  10  Pet.  177,  9  L.  ed.  388;  Foster  v. 
Goddard,  1  Black,  518,  17  L.  ed.  232. 

Where  a  plaintiff  has  charged  particular 
negligence,  proof  of  other  and  different  acts 
or  omissions  as  a  ground  of  liability  will 
constitute  a  fatal  variance. 

Shanke  v.  United  States  Heater  Co.  125 
Mich.  346,  84  N.  W.  283;  Brown  v.  Miller 
(Tex.  Civ.  App.)  62  S.  W.  547;  Missouri, 
K.  &  T.  R.  Co.  v.  Shockman,  69  Kan.  774, 
Appx.  52  Pac.  446;  Waldhier  v.  Hannibal  & 
St.  J.  R.  Co.  71  Mo.  614;  Pcnninprton  v.  De- 
troit, G.  H.  &  M.  R.  Co.  90  Mich.  505, 51  N. 
W.  634;  Batterson  v.  Chicago  &  G.  T.  R.  Co. 
49  Mich.  184,  13  N.  W.  608;  Alford  v.  Dan- 
nenlierg,  177  111.  331,  52  N.  E.  485:  Tohnlo, 
W.  &  W.  R.  Co.  V.  Fobs,  88  HI.  651 ;  Chi- 
cago &  A.  R.  Co.  v.  Mock,  72  III.  141;  Lake 
Street  Elev.  R.  Co.  v.  Collins,  118  III.  App. 
270;  Long  V.  Doxey,  50  Ind.  385;  Current  v. 
Missouri  P.  R.  Co.  86  Mo.  62;  Ischer  v.  St. 
Louis  Bridge  Co.  05  Mo.  261,  8  S.  W.  367; 
Say  ward  v.  Carlson,  1  Wash.  29, 23  Pac.  83«: 
Brown  v.  Hersliey  Land  &.  Lumber  Co.  65 
Mo.  App.  162;  Thomas  v.  Louisville  &  N.  R. 
Co.  18  Ky.  L.  Rep.  164,  35  S.  W.  910;  Pry- 
or  V.  Louisville  &  N.  R.  Co.  90  Ala.  32,  8 
So.  56;  Louisville  &  N.  R.  Co.  v.  Guyton, 
47  Fla.  188,  36  So.  84;  The  Elton,  73  C.  C. 
A.  407,  142  Fed.  367;  Labatt,  ^fnst.  &  S.  § 
859,  note  I  (a)  ;  Port  Royal  &  A.  R.  Co.  v. 
Tompkins,  83  Ga.  759,  10  S.  E.  35G;  Kane 
V.  Joliet,  103  111.  App.  195;  Seltzer  v.  W. 
H.  Davenport  Fire  Arms  Co.  74  Conn.  46, 
49  Atl.  852;  Higgins  v.  Wilmington,  3  Penn. 
(Del.)  356,  51  Atl.  I;  Bloomington  v.  Good- 
rich, 88  111.  558;  Ayers  v.  Chicago,  111  III. 
406;  Box  V.  Chicago,  R.  I.  &  P.  R.  Co.  107 
Iowa,  660,  78  N.  W-  694;  Lieuallen  v.  Mos- 
grove,  33  Or.  282,  64  Pac.  200,  664. 

There  is  a  fatal  variance  where  the  evi- 
dence, instead  of  proving  the  tort  alleged, 
proves  or  tends  to  prove  another  tort. 

22  Enc.  PI.  Sl  Pr.  p.  508. 

Where  there  is  no  evidence  sustaining 
counts  in  a  declaration  as  to  the  defendant's 
negligence,  he  is  entitled  to  an  instruction 
that  no  recovery  can  be  had  under  the 
counts. 

Wilmington  Star  Min.  Co.  v.  Fulton,  205 
U.  S.  60,  51  L.  ed.  708,  27  Sup.  Ct.  Rep.  412. 

A  declaration  for  negligent  injury  should 
aver  the  fact  and  the  manner  of  negligence. 

Marquette,  H.  &  0.  R.  Co.  v.  Marcott,  41 
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Mich.  433,  2  N.  W.  795;  14  Enc.  PL  &  Pr. 
pp.  335,  336. 

Persons  standing  in  such  a  relation  to  one 
another  as  did  the  plaintiff  and  Coleman 
are  fellow  servants. 

Xorthem  P.  R.  Co.  v.  Dixon.  194  U.  S.  338, 
48  L.  ed.  1006,  24  Sup.  «.  Rep.  683;  New 
England  R.  Co.  v.  Conroy,  175  U.  S.  323, 
44  L.  ed.  181,  20  Sup.  Ct.  Rep.  85;  Northern 
P.  R.  Co.  V.  Poirier,  167  U.  S.  49,  42  L.  ed. 
73,  17  Sup.  Ct.  Rep.  741 ;  Oakes  v.  Mase.  165 
U.  S.  363,  41  L.  ed.  746,  17  Sup.  Ct.  Rep. 
345;  Central  R.  C>).  v.  Keegan,  160  U.  S.  259, 
40  L.  ed.  418,  16  Sup.  Ct.  Rep.  269;  North- 
em  P.  R.  Co.  V.  Hambly,  154  U.  S.  349,  38  L. 
ed.  1009,  14  Sup.  Ct.  Rep.  983;  Baltimore  k 
O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  37  L.  ed. 
772,  13  Sup.  Ct.  Rep.  914 ;  Tuttle  v.  Detroit, 
G.  H.  &  M.  R.  Co.  122  U.  S.  189,  30  I^  ed. 
1114,  7  Sup.  Ct.  Rep.  1166;  Randall  v.  Bal- 
timore &  O.  R.  Co.  109  U.  S.  478,  27  L.  ed. 
1003,  3  Sup.  Ct.  Rep.  322;  Baltimore  Eleva- 
tor Co.  V.  Xeal,  65  Md.  438,  5  Atl.  338;  Won- 
der V.  Baltimore  &  O.  R.  Co.  32  Md.  411,  3 
Am.  Rep.  143;  Adams  v.  Iron  Cliffs  C^.  78 
Mich.  271,  18  Am.  St.  Rep.  441,  44  N.  W. 
270:  Hogan  v.  Central  P.  R.  Co.  49  Cal.  128. 

One  who  enters  into  the  employment  of 
another  takes  upon  hiniKelf  the  ordinary 
risks  of  the  negligent  acts  of  his  fellow 
servants  in  the  course  of  the  eniplo^-ment. 

Northern  P.  R.  Co.  v.  Dixon;  New  Eng- 
land R.  Co.  V.  Ck)nroy;  Northern  P.  R.  Co. 
V.  Poirier;  Ontral  R.  Co.  v.  Keegan;  Balti- 
more &  O.  R.  Co.  V.  Baugh;  Tuttle  v.  De- 
troit, G.  H.  &  M.  R.  Co.  and  Randall  v. 
Baltimore  &  O.  R.  Co., — supra;  Carter  v. 
McDcrmott,  29  App.  D.  C.  145,  10  L.R.A. 
(N.S.)  1103,  10  A.  &  E.  Ann.  Cas.  601; 
Looney  v.  Metropolitan  R.  Co.  24  App. 
D.  C.  610;  Wonder  v.  Baltimore  &  O. 
R.  Co.  supra;  Maryland  Clay  Co.  v. 
Goodnow,  96  Md.  330,  61  Atl.  292;  State 
use  of  Moret  v.  South  Baltimore  Car 
Works,  99  Md.  401,  58  Atl.  447;  Hous- 
ton &  T.  C.  R.  Co.  V.  Conrad,  02  Tex.  627: 
Hogan  V.  Smith.  125  N.  Y.  774,  26  N.  E.  742: 
Little  Rock  &  M.  R.  Co.  v.  Barry,  43  L.R.A. 
349,  28  C.  C.  A.  644,  56  U.  S.  App.  37,  84 
Fed.  944 :  Pease  v.  Chicago  &  N.  W.  R.  Co. 
61  Wis.  163,  20  N.  W.  908;  New  York.  C.  & 
St.  L.  R.  Co.  v.  Perriguey,  138  Ind.  414,  34 
N.  E.  233,  37  N.  E.  970:  Trewatha  v.  Bu- 
chanan Gold  Min.  &  Mill.  Co.  96  Cal.  494, 
28  Pac.  751,  31  Pac.  561. 

A  man  of  mature  age,  offering  himself  to 
pursue  a  particular  employment,  represents 
himself  to  have  had  the  necessary  expcrit^nce, 
and  cannot,  after  an  injury,  be  heanl  to  say 
that  he  should  have  l)eon  instructed  by  his 
employer  in  the  performance  of  his  duties. 

Hayzel  v.  Columbia  R.  Co.  19  App.  D.  C. 
I  36!);  Chicago,  R.  I.  &  P.  R.  Co.  v.  Clark.  108 
IlL  113;  Regan  v.  Palo,  62  N.  J.  1..  .10,  41 
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Ai\.  364;  Siiniiey  v.  Holt,  15  Fed.  880;  Louis- 
ville &  N.  R.  Co.  V.  Boland,  00  Ala.  020,  18 
L.R.A.  200,  11  So.  667. 

If  the  doclaratioii  in  the  present  case  does 
not  aver,  as  in  tlie  rose  last  cited,  that  the 
inimcdinte  cause  of  the  accident  was  the  neg- 
ligence of  the  plaintiff's  coemployee,  it  is 
only  because  the  defendant  in  error,  as  above 
pointed  out,  has  been  allowed,  over  objection, 
to  recover  ujion  a  cause  of  action  different 
from  that  alleged  in  his  declaration.  But, 
whether  ap[>arcnt  upon  the  face  of  the  dec- 
laration or  otherwise,  the  law  governing  the 
right  to  recover  is  the  same  where,  as  in 
this  case,  the  fact  is  as  unquestioned  as  if 
pleaded. 

American  Bridge  Co.  v.  Reeds,  11  L.R.A. 
(X.S.)  1041,  75  C.  C.  A.  407,  144  Fed.  605; 
<]!arnettv.  Phopnix  Bridge  Co.  08  Fed.  102; 
AleCidU^^h  V.  Bates,  21  K.  1.  213,  42  Atl.  873; 
Brciwn  V.  Hcrshcv  Land  &  Lumber  Co.  su- 
pra;  Carr  v.  Xortli  lliver  Constr.  Co.  48 
llun,  2(»0;  Keveni  v.  Providence  Gold  &  S. 
Mill.  Co.  70  Cal.  302,  11  Pac.  740;  Henry  v. 
^t.  Louis,  K.  C.  6i  X.  U.  Co.  76  Mo.  288,  43 
Am.  lU'p.  702;  Norfolk  &  W.  R.  Co.  v. 
Brown.  !)l  Va.  (UJS,  22  S.  E.  400:  Lutz  v.  At- 
lantic* P.  R.  Co.  6  N.  M.  490,  16  L.R.A. 
810,  ;i0  Pac.  012:  Knright  v.  Toledo,  A.  A.  & 
N.  M.  R.  Co.  03  Mich.  409.53  N.  VV.  530; 
Haven  v.  Western  R.  Corp.  3  Cush.  270; 
Borek  v.  ^liciiigan  Bolt  &  Xut  Works,  111 
:Mich.  129,  09  X.  W.  254;  Marj'land  Clay 
Co.  V.  Cioodnow,  supra;  Coolev,  Torts,  3d  ed. 
303,  104:  :\liftsouri,  K.  &  T.  R.  Co.  v.  Green- 
wood, 40  Tex.  Civ.  App.  252,  80  S.  W.  810. 

Where  injuries  are  sustained  bv  an  em- 
ph)yeo  through  the  negligence  b(»th  of  the 
coemployee  and  of  the  master,  the  latter  is 
not  liable,  unless,  without  his  negligence, 
the  accident  would  not  have  hap|)ene<l. 

Whittaker  v.  Delaware  &  H.  Canal  Co.  40 
Hun,  400,  3  X.  Y.  Supp.  576;  Hall  v.  Coop- 
«rstown  &  S.  V.  R,  Co.  49  Hun,  373,  3  N.  Y. 
Supp.  584;  McCabe  v.  Brainard,  17  App. 
Div.  45,  44  N.  Y.  Supp.  964. 

Although  the  machinery  is  defective,  so 
that  otherwise  a  recovery  might  be  had  for 
an  injury  received,  yet,  if  the  promoting 
cause  of  the  injury  is  the  negligence  of  a 
fellow  servant,  no  recoverv  can  Im*  had. 

Gilman  v.  Eastern  R.  Corp.  10  Allen,  233, 
87  Am.  Dee.  635;  New  Orleans,  J.  &  G.  N. 
R.  Co.  V.  Hughes,  49  Miss.  258;  Memphis  &. 
C.  R.  Co.  V.  Thomas,  61  Miss.  637;  Hayes  v. 
Western  R.  Corp.  supra. 

Where  the  fact  is  that  the  damages 
claimed  in  an  action  were  occasioned  bv  one 
of  two  causes,  for  one  of  which  the  defend- 
ant is  responsible  an<l  for  the  other  of  which 
it  is  not  resixmsiblc,  the  plaintiff  must  fail 
if  his  evidence  does  not  show  that  the  dam- 
age was  produced  by  the  former  caiu^»;  an<l 
he  must  also  fail  if  it  is  jubt  as  probable 
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that  tbcy  were  caused  by  the  one  as  by  the 
other,  as  the  plaintiff  is  bound  to  make  out 
his  case  by  the  preponderance  of  the  evi- 
dence. 

Searles  v.  iManhattan  R.  Co.  101  X.  Y. 
602,  6  X.  E.  06. 

In  an  action  for  personal  injuries  alleged 
ta  have  resulted  from  the  failure  of  the  mas- 
ter properly  to  warn  and  instruct  the  serv- 
ant, a  recovery  can  be  had  only  where  the 
master's  negligence  was  the  proximate  cause 
of  the  injury. 

26  Cyc.  Law  &  Proc.  p.  1169. 

There  was  no  reasonable  duty  upon  the  de- 
fendant to  anticipate  that  Coleman  would 
throw  down  an  unopened  bale  of  straw 
through  the  opening  witliout  giving  warning 
to  his  coemployees, — negligently, — especial- 
ly when  Coleman,  at  that  time,  had  been 
throwing  down  straw  through  the  opening 
without  negligence,  for  about  six  years. 

American  Bridge  Co.  v.  See<ls;  Little  Rock 
&  M.  R.  Co.  V.  Barry;  and  Garnett  v.  Phoe- 
nix Bridge  Co., — supra;  Fairbanks,  M.  &  Co. 
V.  Walker,  88  C.  C.  A.  78,  160  Fed.  806;  Mor- 
gan Constr.  Co.  v.  Frank,  86  C.  C.  A.  168, 
158  Fe<l.  064;  Kentucky  Block  Cannel  Coal 
Co.  V.  Xance,  01  C.  C.  A.  82,  165  Fed.  44; 
Fowler  v.  Chicago  &  X.  W.  R.  Co.  61  Wis. 
150,  21  X.  VV.  40;  Siddall  v.  Pacific  Mills, 
102  Mass.  378.  .38  X.  E.  069;  Karr  Supply 
Co.  V.  Kroenig,  h;7  111.  560,  47  X.  E.  1051*; 
20  Cyc.  Law  &  Proc.  p.  1170;  Klos  v.  Hud- 
son River  Ore  &  Iron  Co.  77  App.  Div.  566, 
70  X.  Y.  Supp.  150;  I^ubke  v.  Chicago,  M. 
&  St.  P.  R.  Co.  63  Wis.  01,  .'iS  Am.  Rep.  266, 
23  X.  W.  136;  Lundquist  v.  Duluth  Street 
R.  Co.  65  Minn.  387,  67  X.  W\  1006;  South- 
ern  P.  Co.  v.  l*ool.  100  V.  S.  4:»,  40  L.  ed. 
485,  10  Sup.  Ct.  Rep.  338;  Xorthern  P.  R. 
Co.  V.  Charler.s,  102  C.  S.  363,  40  L.  ed.  1001, 
10  Sup.  Ct.  Kep.  848;  Martin  v.  Atchison,  T. 
&  S.  F.  R.  Co.  160  r.  S.  403,  41  L.  ed.  1052, 
17  Sup.  Ct.  Rep.  003. 

The  dutv  to  instruct  and  warn  as  to  dan- 
gers  arising  from  the  execution  of  the  gen- 
eral details  of  the  work  is  generally  held  to 
I)ertain  to  the  duties  of  the  servants  as  be- 
tw<»en  themselves,  so  that  a  failure  or  neg- 
ligjMiee  in  regard  tli<»reto  is  that  of  a  fellow 
servant,  exempting  the  master  from  liability. 

20  Cyc.  Law  &  Proc.  pp.  1338,  1330;  Mil- 
ler V.  Central  R.  Co.  69  N.  J.  L.  413,  55  Atl. 
245:  Jenkins  v.  Richmond  &  D.  R.  Co.  39  S. 
C.  507,  30  Am.  St.  Rep.  750,  18  S.  E.  182; 
State  use  of  Moret  v.  South  Baltimore  Car 
Works.  !19  Md.  471,  58  Atl.  447;  Kemmerer 
V.  Manhattan  R.  Co.  81  Hun,  414,  31  N.  Y. 
Supp.  82:  lluHsey  v.  Cogor,  112  X.  Y.  614, 
3  L.R.A.  559,  8  Am.  St.  Rep.  787,  20  N.  E. 
556;  Cullen  v.  Xorton,  126  X.  Y.  1,  26  X.  E. 
905 ;  Potter  v.  Xew  York  C.  &  H.  R.  R.  Co. 
130  X.  Y.  77,  32  X.  E.  603;  Melchert  v. 
Smith  Brewing  Co.  140  Pa.  448,  21  Atl.  755 ; 
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ployment  as  the  company  conducted  it  at 
the  time  he  entered  its  services.  And  that 
(this  was  an  independent  instruction)  the 
salary  or  compensation  received  by  the  de- 
fendant in  error  was  the  consideration  for 
such  risks.  (3)  There  was  no  evidence  that 
Coleman  was  incompetent,  and  that  his 
competency  must  be  presumed. 

It  is  not  necessary  to  give  a  detailed  at- 
tention to  these  instructions.  The  court,  in 
its  charge  to  the  jury,  expressed  the  legal 
principles  of  the  case  which  were  applica- 
ble to  the  testimony. 

The  company  also  asked  another  instruc- 
87]  tion,  the  substance  "of  which  was 
as  follows:  That  defendant  in  error  as- 
sumed the  ordinary  risks  not  only  ac- 
tually known  to  him,  but  so  far  as  they 
could  (italics  ours)  have  been  known  to 
him  by  the  exercise  of  ordinary  care  on 
his  part,  and  that  if  he  knew,  or  by 
the  exercise  and  prudence  could  have 
known,  of  the  existence  of  the  hole,  then  he 
could  not  recover.  The  court  gave  the  in- 
struction, but  substituted  the  word  **would'' 
for  **could." 

The  court  was  further  requested  to  in- 
struct the  jury  that  they  must  look  to  the 
interest  of  the  witnesses,  and  that  where  a 
witness  is  interested  '*the  temptation  is 
strong  to  color,  pervert,  or  withhold  the 
facts.'*  An  application  was  made  of  this  to 
defendant  in  error,  and  it  was  requested 
that  the  jury  be  told  that  the  law  permit- 
ted him  to  testify  in  his  own  behalf,  and 
that  he  having  availed  himself  of  the  privi- 
lege, it  was  for  them  to  determine  how  far 
bis  testimony  was  credible,  and  that  his  per- 
sonal interest  should  be  considered  in  weigh- 
ing his  evidence  and  in  determining  how  far 
it  was  worthy  of  credit.  The  instruction 
was  refused. 

But  little  comment  is  needed  on  the  con- 
tention that  there  is  reversible  error  in  the 
action  of  the  court.  It  would  be  going  very 
far  to  reverse  the  judgment  on  the  supposi- 
tion that  the  jury  would  have  seen  a  dif- 
ferent meaning  in  the  word  "could"  than 
they  saw  in  the  word  "would,"  and  in  con- 
sequence would  have  imputed  a  greater 
knowledge  to  defendant  in  error  of  the  risks 
of  his  employment.  And  it  would  be  going 
equally  far  to  reverse  the  verdict  because 
the  jury  did  not  have  especially  impressed 
on  it,  in  the  language  counsel  chose  to  cm- 
ploy,  that  interest  may  affect  the  credibility 
of  witnesses.  We  are  not  prepared  to  say 
tlint  a  party  to  an  action,  by  testifying,  ex- 
ercises a  privilege  which  may  be  emphasized 
as  affecting  his  credibility. 

Judgment  affirmed. 
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V. 

CHICAGO,  ROCK  ISLAND,  &  PACIFIC 
RAILWAY  COMPANY  et  aL  (No. 
663.) 


BURNHAM,     HANNA,     MUNGER     DRY 
GOODS  COMPANY  et  aL,  Appts., 

V. 

CHICAGO,  ROCK  ISLAND,  &  PACIFIC 
RAILWAY  COMPANY  et  al.  (No. 
664.) 

(See  S.  C.  Reporter's  ed.  88-112.) 

Interstate  Commerce  Commiaslon  — 
powers  —  reducing:  through  rates. 

1.  A  reduction  in  that  part  of  the 
through  rates  on  Atlantic  seaboard  ship- 
ments to  Missouri  river  cities  which  ap- 
plies to  the  haul  between  the  Mississippi 
and  Missouri  rivers  is  not  beyond  the  power 
of  the  Interstate  Commerce  Commission, 
as  introducing  a  new  system  of  rate  mak- 
ing by  artificially  apportioning  the  country 
into  zones  tributary  to  given  trade  cen- 
ters, in  order  to  build  up  or  protect  cer- 
tain distributing  centers  at  the  expense  of 
others,  where  the  Commission,  by  its  order, 
intended  only  to  correct  through  rates 
which  it  found  upon  complaint  were  un- 
reasonable in  themselves,  by  substituting 
therefor  reasonable  rates. 

[For  other  cases,  see  Interstate  Commerce  Com- 
mission. 15-33.  In  Digest  Sup.  Ct.  1008.] 

Interstate  Commerce  Commission  — 
Judicial  review  of  finding  ~  presump- 
tion. 

2.  Findings  of  the  Interstate  Commerce 
Commission  that  certain  through  rates  are 
unreasonable  in  themselves  carry  with  them 
a  presumption  of  correctness. 

[For  other  cases,  see  ApiK^nl  and  Error,  4005— 
4008 :  Kvldent-e.  r»52.  'uui :  Interstate  Com- 
merce Commission,  8-10,  in  Digest  Sup.  Ct. 
1008.] 

[Nos.  G03,  664.] 

Argued  April  5,  6,  1910.    Decided  May  31, 

1910. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  Illinois  to  review  decrees  enjoin- 
ing the  enforcement  of  an  order  of  the  In- 
terstate Commerce  Commission,  reducing 
through  rates  on  Atlantic  seaboard  ship- 
ments to  Missouri  river  cities.  Reversed 
and  remanded  for  dismissal.! 

See  same  case  below,  171  Fed.  680. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wnde  H.  Fills  and  liuther  M. 
Walter  argued  the  cause,  and,  with  Mr. 
Edwin  P.  Grosvenor,  filed  a  brief  for  appel- 
lant in  No.  603: 

Congress  itself  has  power  to  fix  the  rates 

tLeave  granted  on  May  31,  1910.  to  pre- 
sent petitions  for  rehearing  herein  within 
thirty  days. 

ai8  u.  s. 


1909. 


Interstate  Commebce  Com.  v.  Cuicago,  R.  I.  &  P.  R.  Co. 


to  be  charged  by  railroads  engaged  in  inter- 
state commerce. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Chicago,  B.  &  Q.  R.  Co.  v.  Iowa  (Chi- 
cago, B.  &  Q.  R.  Co.  V.  Cutts)  94  U.  S.  155, 
24  L.  ed.  94;  Riiggles  v.  Illinois,  108  U.  S. 
520,27  L.ed.  812,  2Swp.  Ct.  Rep.  832;  Stone 
V.  Farmers'  Loan  &  T.  Co.  116  U.  S.  307, 29  L. 
<hI.  030,  6  Sup.  Ct.  Rep.  334,  388,  1191 ;  Wa- 
bash, St.  L.  &  P.  R.  Co.  V.  Illinois,  118  U. 
S.  557,  30  L.  ed.  244,  1  Inters.  Com.  Rep. 
31,  7  Sup.  Ct.  Rep.  4;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Minnesota,  134  U.  S.  418,  33  L. 
ed.  970,  3  Inters.  Com.  Rep.  209,  10  Sup.  Ct. 
Rep.  462,  702 ;  Reagan  v.  Farmers'  Loan  &  T. 
Co.  154  U.  S.  362,  38  L.  ed.  1014,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047;  Smyth 
V.  Ames,  169  U.  S.  460,  42  L.  ed.  819,  18  Sup. 
Ct.'Rep.  418;  Prentis  v.  Atlantic  Coast  Line 
R.  Co.  211  U.  S.  210,  53  L.  ed.  150,  29  Sup. 
Ct.  Rep.  67 ;  Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  211  IT.  S.  206,  53  L.  ed.  176,  29  Sup. 
Ct.  Rep.  50;  Willcox  v.  Consolidated  Gas  Co. 
212  U.  S.  19,  53  L.  ed.  382,  29  Sup.  Ct.  Rep. 
192,  16  A.  &  E.  Ann.  Cas.  1034;  Knoxville  v. 
Knoxville  Water  Co.  212  U.  S.  1,  53  L.  ed. 
371,  29  Sup.  Ct.  Rep.  148;  Philadelphia  &  S. 
Mail  S.  S.  Co.  V.  Pennsylvania,  122  U.  S. 
326,  30  L.  ed.  1200,  1  Inters.  Com.  Rep.  308, 
7  Sup.  Ct.  Rep.  1118;  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197,  368,  48 
L.  ed.  679,  713,  24  Sup.  Ct.  Rep.  436. 

Congress  may  confer  upon  a  commission 
the  power  to  ascertain  whether  rates  in  force 
conform  to  the  standard  fixed  by  Congress, 
and  if  they  do  not,  then  to  prescribe  such 
rates  as  will  conform  to  this  standard. 

Stone  V.  Farmers*  Loan  &,  T.  Co.  and  Rea- 
gan V.  Farmers*  Loan  &  T.  Co.  supra;  Tilley 
V.  Savannah,  F.  &  W.  R.  Co.  4  Woods,  427, 
5  Fed.  641 ;  Chicago  &  N.  W.  R.  Co.  v.  Dey, 
1  L.R.A.  744,  2  Inters.  Com.  Rep.  325,  35 
Fed.  866;  Chicago,  B.  &  Q.  R.  Co.  v.  Jones, 
149  111.  361,  24  L.R.A.  141,  4  Inters.  Com. 
Rep.  083,  41  Am.  St.  Rep.  278,  37  N.  E.  247 ; 
Georgia  R.  &  Bkg.  Co.  v.  Smith,  70  Ga.  694; 
Atlantic  Exp.  Co.  v.  Wilmington  &  W.  R.  Co. 
Ill  N.  C.  472,  18  L.R,A.  393,  4  Inters.  Com. 
Rep.  294,  32  Am.  St.  Rep.  805,  16  S.  E.  393; 
McWhorter  v.  Pensacola  &  A.  R.  Co.  24  Fla. 
471,  2  L.R.A.  504,  12  Am.  St.  Rep.  220,  5  So. 
129;  Steenerson  v.  Great  Northern  R.  Co.  69 
Minn.  353,  72  N.  W.  713;  Noyes,  Am.  R. 
Rates,  207;  Interstate  Commerce  Commis- 
sion V.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  167 
U.  S.  479,  494,  42  L.  ed.  243,  251,  17  Sup. 
Ct.  Rep.  896. 

It  is  no  new  departure  in  legislation  for 
Congress  to  confer  upon  commissions, 
boards,  or  individual  officers  the  power  to 
determine  the  existence  of  facts  or  condi- 
tions upon  which  depends  the  operation  of  a 
statute. 
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Marshall  Field  &  Co.  v.  Clark,  143  U.  S. 
693,  36  L.  ed.  310,  12  Sup.  Ct.  Rep.  495; 
Buttfield  V.  Stranahan,  192  U.  S.  470,  48  L, 
ed.  525,  24  Sup.  Ct.  Rep.  349;  Union  Bridge 
Co.  V.  United  States,  204  U.  S.  304,  51  L.  ed. 
523,  27  Sup.  Ct.  Rep.  367;  St.  Louis,  I.  M.  & 
S.  R.  Co.  v.  Taylor,  210  U.  S.  281,  52  L.  ed. 
1001,  28  Sup.  Ct.  Rep.  616. 

The  fixing  of  rates  is  a  legislative  act.  A 
rate  prescribed  by  the  rule  of  Congress,  and 
an  order  of  the  Commission  in  conformity 
therewith,  becomes  the  law,  and  cannot  be 
set  aside  by  the  courts  unless  it  violates  con- 
stitutional rights. 

Knoxville  v.  Knoxville  Water  Co.  212  U. 
S.  I,  8,  18,  53  L.  ed.  371,  378,  382,  29  Sup. 
Ct.  Rep.  148;  Prentis  v.  Atlantic  Coast  Line 
R.  Co.  supra;  Willcox  v.  Consolidated  Gas 
Co.  212  U.  S.  19,  41,  53  L.  ed.  382,  395,  29 
Sup.  Ct.  Rep.  192;  San  Diego  Land  &  Town 
Co.  v.  National  City,  174  U.  S.  739,  43  L.  ed. 
1154,  19  Sup.  Ct.  Rep.  804;  Noyes,  Am.  R. 
Rates,  pp.  203,  204 ;  Reagan  v.  Farmers'  Loan 
&  T.  Co.  154  U.  S.  397,  38  L.  ed.  1023,  4  In- 
ters. Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047; 
Interstate  Commerce  Commission  v.  Illi- 
nois C.  R.  Co.  215  U.  S.  452,  ante,  280,  30  Sup. 
Ct.  Rep.  155;  Baltimore  &  O.  R.  Co.  v.  Unit- 
ed States,  216  U.  S.  481,  494,  ante,  292,  297, 
30  Sup.  Ct.  Rep.  164;  Interstate  Commerce 
Commission  v.  Chicago  &  A.  R.  Co.  215  U.  S. 
479,  481,  ante,  291,  292,  30  Sup.  Ct.  Rep.  163; 
Honolulu  Rapid  Transit  &,  Land  Co.  v.  Ha- 
waii, 211  U.  S.  282,  .'S3  L.  ed.  186,  29  Sup.  Ct 
Rep.  55;  Southern  R.  Co.  v.  Tift,  206  U.  S. 
428,  51  L.  ed.  1124,  27  Sup.  Ct  Rep.  709; 
Cincinnati,  H.  &  D.  R,  Co.  v.  Interstate  Com- 
merce Commission,  206  U.  S.  142,  51  L.  ed. 
095,  27  Sup.  Ct.  Rep.  648;  Steenerson  v. 
Great  Northern  R,  Co.  supra. 

Mr.  Jolin  Lee  Webster  argued  the  cause, 
and,  with  Mr.  John  H.  Atwood,  filed  a  brief 
for  appellant  in  No.  664: 

The  railroads  tried  the  case  upon  the  theo- 
ry that  the  order  discriminates  between  per- 
sons and  localities.  On  this  issue  the  rail- 
road companies  have  no  interest. 

Smiley  v.  Kansas,  190  U.  S.  447,  49  L.  ed. 
540,  25  Sup.  Ct.  Rop.  289;  Clark  v.  Kansas 
City,  176  U.  S.  114-118,  44  L.  ed.  392-397, 
20  Sup.  Ct.  Rep.  284;  Albany  County  v. 
Stanley,  105  U.  S.  305,  26  L.  ed.  1044;  Al- 
lott  v.  American  Straw-board  Co.  237  111. 
62,  86  X.  E.  685. 

The  intervening  co-complainants  have  no 
right  to  be  heard  to  complain  of  the  order  of 
the  Interstate  Commerce  Commission,  or  to 
have  the  benefit  of  an  injunction,  for  the  rea- 
son that  their  remedy  in  the  first  instance, 
if  the  rates  ordered  were  injurious  or  dis- 
criminatory against  them,  was  to  apply  to 
the  Commission  by  petition  in  the  regular 
way,  for  an  investigation  of  the  facts. 
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Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426-439,  51  L.  ed.  653-568,  27 
Sup.  Ct  Rep.  350,  0  A.  &  E.  Ann.  Cas.  1075; 
Louisville  &  N.  R.  Co.  v.  Belilmer,  175  U. 
S.  648-675,  44  L.  ed.  309-319,  20  Sup.  Ct. 
Rep.  209;  Tift  v.  Southern  R.  Co.  138  Fed. 
760;  Clement  v.  Louisville  <S:  N.  R.  Co.  153 
Fed.  981. 

Cities  in  the  Central  Trafllc  Association 
territory  are  not,  as  a  matter  of  logal  ri<^ht, 
entitled  to  the  benefit  of  the  reiluction  in 
rates  ordered  by  the  Commission  between 
the  Mississippi  and  Missouri  rivers. 

Interstate  Commerce  Commission  v.  Louis- 
ville &  N.  R.  Co.  190  U.  S.  273,  47  L.  ed. 
1047,  23  Sup.  Ct.  Rep.  687;  East  Tennessee, 
V.  &  G.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 181  U.  S.  1,  45  L.  ed.  719,  21  Sup. 
Ct.  Rep.  516;  Interstate  Commerce  Commis- 
sion V.  Alabama  Midland  R.  Co.  168  U.  S. 
144,  42  L.  ed.  414,  18  Sup.  Ct.  Rep.  45;  In- 
terstate Commerce  Commission  v.  Nashville, 
C.  &  St.  L.  R.  Co.  57  C.  C.  A.  224,  120  Fed. 
934;  Interstate  C.oninierce  ComniiHsion  v. 
Baltimore  &  O.  R.  Co.  145  U.  S.  203,  36  L. 
ed.  699,  4  Inters.  Com.  Rep.  92,  12  Sup.  Ct. 
Rep.  844;  CI  amble- Robinson  Commission  Co. 
V.  Chica;,'o  &  N.  W.  R.  Co.  21  L.R.A.(X.S.) 
982,  94  C.  C.  A.  217,  168  Fed.  161,  16  A.  &  E. 
Ann.  Cas.  613. 

What  constitutes  discrimination  is  a  ques- 
tion of  fact. 

Interstate  Commerce  Commission  v.  South- 
ern P.  Co.  123  Fed.  601;  Texas  k  P.  R.  Co. 
V.  Interstate  C*ommercc  Commission,  162  U. 
S.  197-220,  40  L.  ed.  940-948,  5  Inters.  Com. 
Rep.  405,  16  Sup.  Ct.  Rep.  666;  Interstate 
Commerce  Commission  v.  Alabama  .Midland 
R.  Co.  168  I .  S.  144-170,  42  L.  ed.  414-424, 
18  Sup.  Ct.  Rep.  45;  East  Tennessee,  V.  & 
G.  R.  Co.  v.  Interstate  Commerce  Commis- 
sion, supra. 

Mere  di (Terence  in  rates  is  not  necessarily 
unreasonable  discrimination. 

Interstate  Commerce  Commission  v.  Louis- 
ville &  X.  R.  Co.  and  East  Tennessee,  V.  & 
G.  R.  Co.  V.  Interstate  ComniiTce  Conmiis- 
sion,  supra;  Texas  &  P.  U.  Co.  v.  liiler- 
state  Coiiiiuerce  ComniiHsion,  162  U.  S.  197, 
40  L.  ed.  940,  5  Inters.  Com.  Hop.  405,  16 
Sup.  Ct.  Rep.  0G<);  Intnstatc  (jmimerce 
Commisiiion  v.  Alabsnna  31  id  land  11.  Co.  168 
U.  S.  144,  42  L.  ed.  414,  18  Sup.  Ct.  Rep. 
45;  Interstate  Commerce  Commission  v. 
Nashville,  C.  &  St.  L.  R.  Co.  supra. 

It  is  not  all  discriminations  or  preferences 
that  fall  within  the  meaning  of  the  stat- 
ute; only  such  as  are  unjust  or  unreason- 
able. 

Interstate  (i'ommerce  Commission  v.  l^alti- 
more  &  ().  R.  Co.  supra:  Texas  &  Pac.  R.  Co. 
V.  Interstate  Ccminieree  Commission.  162  U. 
S.  197,  219.  220,  40  h.  ed.  940,  947,  948,  5  In- 
ters. Com.  Rep.  405,  16  Sup.  Ct.  Rep.  666. 
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Messrs.  John  Lee  Webster,  John  H.  At- 
wood,  and  George  T.  Bell,  also  filed  a  brief 
for  interveninfv  appellants: 

A  court  should  not  look  behind  a  decree  or 
order  for  the  motives  or  purposes  of  the 
body  making  it. 

Doyle  v.  Continental  Ins.  Co.  94  U.  S.  535, 
541,  24  L.  ed.  148,  151;  Interstate  Commerce 
Commission  v.  Illinois  C.  R.  Co.  215  U.  S. 
452,  ante,  280,  30  Sup.  Ct.  Rep.  155. 

The  Commission  had  no  jurisdiction  to  in- 
quire into  the  reasonableness  or  unreason- 
ableness of  the  local  rates,  as  such,  lM*tween 
the  Mississippi  and  ^lissouri  rivers. 

Farmers'  M.  &  S.  Club  v.  Atchison,  T.  Sl 
S.  F.  R.  Co.  12  Inters.  Com.  Rep.  351. 

The  railroad  is  a  common  carrier,  and 
control  of  its  business  is  within  the  regu- 
latory power  of  the  sovereign  under  which 
it  lives. 

Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Chicago,  B.  &  Q.  R.  Co.  v.  Iowa  (Chi- 
cago, B.  &  Q.  R.  Co.  v.  Cutts)  94  U.  S.  155, 
24  L.  ed.  94;  Interstate  Commerce  Commis- 
sion v.  Illinois  C*.  R.  Co.  supra. 

While  the  power  to  regulate  may  not  be 
delegated,  there  can  be  delegated  bj*  the 
h<H\y  having  the  authority  to  re;;ulate,  the 
duty  of  ascertaining  what  pro[)er  rates  arc. 

2  Bacon,  Abr.  }>.  160;  Reagan  v.  Fanners' 
Loan&T.  Co.  154  U.  S.  393,38  L.ed.  1022, 
4  Inters.  Com.  Kep.  560,  14  Sup.  Ct.  Rep. 
1047;  Interstate  Commerce  Commission  v. 
Cincinnati.  X.  O.  &  T.  P.  R.  Co.  167  U.  S. 
479-494,  42  L.  ed.  243-251,  17  Sup.  Ct.  Rep. 
896. 

A  reasonable  rate,  as  that  expression  is 
used  in  the  act,  means  the  reasonable  rate 
within  the  constitutional  guaranty. 

Missouri,  K.  &  T.  R.  Co.  v.  Interstate  Com- 
merce Conunission,  164  Fed.  64o. 

A  local  rate  is  [>rima  faeit*  exoi'ssive  when 
employed  as  part  of  a  tlirongli  rate. 

McMorran  v.  Grand  Trunk  11.  (  o.  2  In- 
ters. Com.  Rep.  604;  lioard  of  JinJo  v.  Ala- 
bama R.  Co.  4  Inters.  Com.  Rrp.  34. i. 

Messrs.  Frederick  Manley  Ives  and  lOverett 
^I.  Bnrdett  tiled  a  brief  as  uniiri  riirUv  in 
support  of  the  i>osition  of  appellants: 

A  railroad  rate  may  not  In?  kejit  at  an  un- 
reasonably high  figure,  so  that  it  nmy  oper- 
ate as  a  protective  tariff  against  gomls 
manufactured  at  a  distance,  to  protwt  g«HHl8 
manufactured  noar  by. 

Interstate  Commerce  Commission  v.  Louis- 
ville &  X.  R.  Co.  IIS  IVa.  623. 

It  is  the  duty  of  the  C'.nir.iis<ion  to  in- 
vestigate, upon  a  proj>er  e<»niplaint,  whether 
rates  complained  of  are  unnasunably  hi;jh 
or  unjustly  discriminatory,  and  to  tietennine 
what  arc  reasonable  and  ju^t  rates  t »  l»o 
cliarge<l  as  a  niaxinium,  and  a  foi(u»»i  rates 
that  shall  not  be  discriminatory. 
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Missouri,  K.  &  T.  R.  Co.  v.  Interstate 
Commerce  Commission,  164  Fed.  645. 

The  Commission  did  not  attempt  arbi- 
trarily to  create  an  artificial  zone  tributary 
to  a  given  trade  or  manufacturing  center, 
but  plainly  found  that  the  rates  com- 
plained of  were  unduly  and  unjustly  dis- 
criminatory against  the  complainants  and 
the  Atlantic  seaboard  cities,  besides  being 
unreasonably  high ;  that  to  reduce  the  rates 
from  the  seaboard  to  the  Mississippi  river, 
or  the  local  rates  between  the  rivers,  would 
not  afTect  the  discriniinaticm,  though  it 
wtuild  cure  the  excessive  rate.  Therefore,  to 
;;ain  both  results,  to  wit,  a  reasonable  rate 
which  did  not  discriminate,  they  ordered  the 
through  rates  reduced  by  reducing  those 
jiarts  thereof  in  force  between  the  rivers. 
This  was,  of  course,  a  finding  that  the  rates 
ordered  were  reasonable  and  free  from  undue 
and  unjust  discrimination. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Interstate 
Commerce  Commission,  171  Fed.  080. 

Jf,  as  claimed  by  the  railroads,  this  pro- 
ceeding, instituted  in  the  circuit  court  by 
tlu^n,  was  an  original  action  (indepcntlent 
of  the  iirocccding  before  the  Commission), 
wlicvc  the  questions  at  issue  were  to  be 
tried  dc  novo  (Missouri,  K.  &.  T.  R.  Co.  v. 
(ntorstate  Commerce  Commission.  164  Fed. 
04!)),  tlio  findings  of  the  Commission  were 
at  least  prima  facie  evidence  of  the  matters 
theroin   stated. 

Illinois  C.  R.  Co.  v.  Interstate  Commerce 
^'of;?niission,  2(Mi  l*.  S.  441,  454,  51  J.,  od.  I 
1128,  j]:n,  27  Sup.  Ct.  Rep.  700;  Missouri, 
K.  &,  T.  R.  Co.  V.  Interstate  Commerce  Com- 
ir.ission,  164  Fed.  C45;  Tift  v.  Southern  R. 
Co.  138  Fed.  753,  71)  C.  C.  A.  r,36,  148  Fed. 
1021;  Interstate  Commerce  Commission  v. 
Ahibania  Midlan<l  R.  Co.  108  U.  S.  144,  42 
L.  ed.  414,  18  Sup.  Ct.  Rep.  45. 

'Ihe  appellees  were  obliged  to  prove  by  a 
fair  jireponderance  of  the  evidence  that  the 
reduced  rates  were  unreasonablv  low. 

Minneui)olis  &  St.  L.  R.  Co.  v.  Minnesota, 
ISO  C.  S.  257,  204-267,  40  L.  ed.  1151,  1156, 
1157,  22  Sup.  Ct.  Rep.  000;  Missouri,  K.  & 
T.  R.  Co.  v.  Interstate  Commerce  Commis- 
sion, supra;  Interstate  Commerce  Commis- 
sion v.  Louisville  &  N.  R.  Co.  73  Fed.  400; 
Denady  Main  Colliery  Co.  v.  Manchester,  S. 
L  L.  R.  Co.  L.  R.  11  App.  Cas.  97. 

Whether  or  not  the  rates  are  unjustly  dis- 
criminatory is  a  question  of  fact. 

Texas  &  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  219,  220,  40  L.  ed. 
040,  047,  048,  5  Inters.  Com.  Rep.  405,  16 
Sup.  Ct.  Rep.  066;  East  Tennessee,  V.  &  G. 
R.  Co,  V.  Interstate  Commerce  Commission, 
181  V.  S.  1.  28,  45  L.  ed.  710,  729,  21  Sup. 
Ct.  Kcp.  510. 

It  is  not  sufficient  to  show  mere  discrimi- 
nation. To  be  ilh  'al  under  tbts  interstate 
51  li.  cil. 


commerce  act,  discrimination  must  be  undue 
or  unjust. 

Interstate  Commerce  Commission  v.  Balti- 
more &  O.  R.  Co.  145  U.  S.  263,  36  L.  ed. 
609,  4  Inters.  Com.  Rep.  92,  12  Sup.  Ct.  Rep. 
844;  Texas  &  P.  R.  Co.  v.  Interstate  Com- 
merce Commission,  supra. 

And  the  fact  that  the  rate  charged  a  local 
shipper  for  transporting  property  between 
two  points  is  more  than  the  proportion  (ap- 
plying between  the  same  points)  of  a  joint 
through  rate  does  not  support  an  allegation 
of  inidue  preference  or  discrimination 
against  the  local  shipper. 

Parsons  v.  Chicago  &  X.  W.  R.  Co.  11  C.  C. 
A.  489,  5  Inters.  Com.  Rep.  95,  27  U.  S. 
App.  394,  63  Fed.  903;  Minneapolis  &  St.  L. 
R.  Co.  V.  Minnesota,  186  U.  S.  257,  46.L.  ed. 
1151,  22  Sup.  Ct.  Rep.  000. 

The  ap|H*llee  railroads  must  prove  that  the 
order  of  the  Commission  showed  an  exertion 
of  authority  which  was  in  form  within  its 
power,  hut  which  was  manifested  in  such  an 
unreasonable  manner  as  to  cause  it  to  be 
within  the  elementary  rule  that  the  sub- 
stance, and  not  the  shadow,  determines  the 
validity  of  the  exercise  of  the  power;  that 
the  order  was  more  than  merely  inexpedient 
or  unwise. 

Interstate  Commerce  Commission  v.  Illi- 
nois C,  R.  Co.  215  U.  S.  452,  ante,  280,  30 
Sup.  Ct.  Rep.  155. 

The  Conmiission  would  not  have  had  the 
power  in  tliis  proceeding  to  reduce  the  local 
rates  from  Chicago  to  Kansas  City,  or  from 
St.  Louis  or  Cincinnati  to  Kansas  City,  for 
oxample,  even  if  high,  as  complaint  had  not 
been  made  against  them.  It  is  always  opt>n 
to  the  Chicago,  St.  Louis,  and  Cincinnati 
shippers  and  jobters,  or  to  anyone  who  feels 
he  is  discriminated  against  by  the  order  of 
the  Commission,  to  complain  of  the  local 
rates  on  the  ground  that  they  are  unreason- 
ably high,  anti  if  such  persons  should  prove 
their  case,  they  are  entitled  to  a  reduction. 

Kindel  v.  New  York,  X.  H.  &  II.  R.  Co.  15 
Inters.  Com.  Rep.  555;  Spokane  v.  Northern 
P.  R.  Co.  15  Inters.  Com.  Rep.  376. 

The  through  rates,  being  charged  for  serv- 
ices separable  and  separate  from  the  local 
rates,  must  stand  or  fall  upon  their  merits, 
irrespective  of  whether  the  local  rates  are  in 
themselves  just  and  reasonable.  If  they  are 
not  just  or  reasonable,  appropriate  proceed- 
ings should  be  instituted  to  make  them  so. 

Stickney  v.  Interstate  Commerce  Commis- 
sion, 164  Fed*.  644. 

Messrs.  William  D.  Mc1Ins:h  and  Colin 
C.  H.  FylTe  argued  the  cause  and  filed  a 
brief  for  appellees: 

The  Commission  has  no  power  to  compel 
the  railroads  to  put  in  force  a  rate  relation 
which  in  itself  works  an  undue  discrimina- 
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lion  or  unreasonable  preference.  The  act 
creating  the  Commission  forbids  any  such 
undue  or  unreasonable  prejudice  or  prefer- 
ence. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173 
U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep.  565; 
Railroad  Commission  v.  Galveston  Chamber 
of  Commerce  (Tex.  Civ.  App.)  116  S.  W.  94. 

There  are  several  cases  where  the  facts  are 
similar  to  those  of  the  case  at  bar,  in  this: 
that  an  identical  service  is  rendered  where 
no  outside  competition  intervenes  to  force 
the  railroad  in  question  into  the  position  of 
leaving  alone  the  favored  business  or  taking 
it  at  a  lower  rate.  In  these  cases  it  has 
been  held  that  the  preference  was  undue  and 
unreasonable. 

Bigbee  &.  W.  River  Packet  Co.  v.  Mobile 
&  O.  R.  Co.  4  Inters.  Com.  Rep.  829,  60  Fed. 
545;  Interstate  Commerce  Commission  v. 
Alabama  Midland  R.  Co.  5  Inters.  Com.  Rep. 
308,  69  Fed.  232,  aflirmed  in  168  U.  S.  144, 
166,  42  L.  ed.  414,  423,  18  Sup.  Ct.  Rep.  45 ; 
Hilton  Lumber  Co.  v.  Wilmington  &  W.  R. 
Co.  9  Inters.  Com.  Rep.  31 ;  New  York,  N. 
H.  &  H.  R.  Co.  V.  Piatt,  7  Inters.  Com. 
Rep.  323;  Wight  v.  United  States,  167 
U.  S.  512,  42  L.  ed.  258,  17  Sup.  Ct.  Rep. 
822. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  question  in  the  case  is  the  validity 
of  an  order  of  the  Interstate  Commerce 
Commission,  reducing  the  class  rates 
charged  by  the  appellee  railroad  companies 
on  through  freight  shipped  from  the  At- 
00]  lantic  seaboard  to  *Kansas  City  and  St. 
Josoph,  Missouri,  and  Omaha,  Nebraska, 
cities  on  the  Missouri  river,  and  called 
throughout  the  record,  and  in  this  opinion, 
Missouri  river  cities. 

The  through  class  rates  were  reduced 
from  j\j,  ^5^,  A,  A,  A  i"  cents  per  100 
pounds  to  Ti8»Tf»,  A.  iV»  A.  The  num- 
bers above  the  lines  indicate  the  classes  and 
the  numbers  below  the  lines  the  rates. 

The  reduction  was  made  in  that  part  of 
the  through  rate  which  applied  to  the  haul 
between  the  Mississippi  and  Missouri  riv- 
ers. Explaining  its  order  of  reduction,  the 
Commission  said  the  through  rates  from 
Atlantic  seaboard  terminals  to  the  Missouri 
river  cities  are  made  by  adding  together 
the  rates  from  points  of  origin  to  the  Mis- 
sissippi river  crossings,  using  proportional 
rates  when  such  were  available,  and  the 
local  rates  from  the  Mississippi  crossings 
to  the  Missouri  river  cities.  The  through 
rates  the  Commission  pronounced  to  be 
unreasonably  high,  "because  those  portions 
of  the  through  rates  which  apply  between 
the  Mississippi  river  crossings  and  the  Mis- 
souri river  cities  arc  too  high.  These  are 
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defendants'  'separately  established  rates/ 
which  are  'applied  to  the  through  trans- 
portation,' and  therefore  the  through  rates 
should  be  adjusted  by  reduction  of  those 
factors  or  parts  thereof  which  are  found 
to  be  unreasonable." 

The  division  of  the  rates,  as  established 
by  the  railroad,  was  as  follows:  From  New 
York  to  the  several  Mississippi  river  cross- 
ings on  traffic  moving  through  them  to 
points  beyond,  in  cents  per  100  pounds, 
«V,  A»  A,  A»  A-  From  the  Mississippi 
river  crossings  to  the  Missouri  river  cities. 
hf  A,  A,  A,  A.  The  latter  are  local 
class  rates  under  the  Western  classification, 
and  are  those  which  the  Commission  ad- 
judged too  high,  and  which  it  reduced  in 
cents    per    100    pounds,    to    the    following: 

A»  A.  3V»  A-  A»  The  amount  of  re- 
duction, it  will  be  observed,  is  9  cents  on 
iirst-cluss  freight  and  a  proportional  reduc- 
tion on  the  other  four  classes. 

The  order  of  the  Commission  required 
the  railroad  *com panics  to  cease  and  [91 
desist  on  or  before  the  25th  of  August,  1908, 
from  charging,  demanding,  or  collecting  any- 
thing in  excess  of  the  rates  last  above  set  oiit» 
and  the  companies  were  required  to  put  such 
rates  in  force  before  tlie  25th  of  August, 
1908,  and  maintain  them  for  a  period  of 
not  less  than  two  years. 

The  proceedings  before  the  Commission 
were  begun  by  a  petition  filed  by  appellants 
in  case  No.  664,  who  were  doing  business 
in  Kansas  City  and  St.  Joseph,  ^Missouri, 
and  Omaha,  Nebraska.  They  alleged  that 
they  were  engaged  in  either  the  mercantile 
or  manufacturing  business,  and  in  buying 
and  selling  various  commodities  shipped 
from  the  Atlantic  seaboard  to  them,  re- 
spectively, under  the  definite  freight  classi- 
fications maintained  by  the  railroad  com- 
panies. The  rates,  according  to  the  classi- 
fications, from  New  York  to  St.  Paul  and 
Minneapolis,  and  rates  from  New  York  to 
Chicago,  and  from  the  latter  city  to  Kan- 
sas City,  St.  Joseph,  and  Omaha,  the  peti- 
tion alleged,  "are  arrived  at  by  adding  to 
the  rates  from  Mississippi  river  points  as 
shown  above,  the  following  rates,  subject  to 
official  classification,  to  wit:  87  cents,  7o 
cents,  58  cents,  41  cents,  and  35  cents  per 
hundred  pounds  for  said  five  classes,  respec- 
tively; that  the  aforesaid  through  rates,  ap- 
plying from  New  York  to  Kansas  City,  are 
observed  by  defendant  carriers  on  traffic  mov- 
ing by  way  of  Chicago;  that  in  the  division 
of  said  through  rates  from  Atlantic  sea- 
board to  said  three  Missouri  river  cities, 
Kansas  City,  St.  Joseph,  and  Omaha,  each 
of  said  defendant  railroad  companies  al- 
lows and  pays  to  said  Eastern  connections 
72.3  cents,  62.4  cents,  48.4  cents,  34.3  cents 
and  20.4  cents  per  hundred  pounds  on  the 
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said  five  classes,  respectively;  and  charges, 
accepts,  and  retains,  as  theit  respective 
shares  of  said  through  rates  upon  the  sev- 
eral classes  aforesaid,  74.7  cents,  57.6  cents, 
44.6  cents,  33.7  cents  and  27.6  cents  per 
hundred  pounds." 

A  table  showing  the  distance  of  the  vari- 
ous roads  from  New  York  to  St.  Paul  and 
92]  Minneapolis  and  the  Missouri  *river 
cities  is  given,  which  shows  that  the  dis- 
tances are  not  materially  different,  and  also 
shows  distances  west  of  Chicago. 

It  is  alleged  that  the  rates  charged  and 
the  classifications  enforced  by  the  company 
for  the  transportation  of  property  from  the 
Atlantic  seaboard  and  other  producin^'Hcr- 
ritory  to  the  Missouri  river  cities  "aft  in 
themselves  unreasonable  and  relatively  un- 
just, unfair,  and  prejudicial  as  compared 
with  rates  from  the  same  territory  to  St. 
Paul  and  Minneapolis,"  though  the  volume 
or  tariff  and  the  cost  of  handling  it  is  not 
^eater.  Discrimination  is  alleged,  with  a 
detail  of  circumstances,  against  the  Mis- 
souri river  cities,  and  the  violation  of  the 
interstate  commerce  act  [act  February  4, 
1887,  chap.  104,  24  Stat,  at  L.  370,  U.  S. 
Comp.  Stat.  1001,  p.  3154]. 

What  are  conceived  to  be  reasonable  rates 
are  set  out,  and  that  the  rates  charged  are 
alleged  to  be  discriminatory  against  the 
complainants,  and  are  excessive  and  unrea- 
sonable in  and  of  themselves,  because  high- 
er and  greater  than  enough  to  pay  the  cost 
of  transportation  and  maintenance  and  a 
fair  profit  on  the  valuation  of  the  property 
employed. 

The  railroad  companies  filed  separate  an- 
swers, in  which  they  admitted  the  charges 
And  rates  set  out  in  the  petition  and  the  di- 
vision thereof,  but  denied  discrimination  in 
favor  of  St.  Paul  and  Minneapolis  against 
the  Missouri  river  cities,  and  alleged  com- 
petitive conditions  existing  as  to  the  first- 
named  cities.  They  deny  that  the  rates 
from  the  Atlantic  seaboard  to  the  last- 
named  cities,  suggested  by  the  petitioners, 
would  be  reasonable  or  just,  or  that  the 
Tates  charged  are  unduly  high  or  excessive, 
or  discriminate  against  the  Missouri  river 
cities  or  the  petitioners. 

The  Chicago  &  Northwestern  Railway 
Oompany  filed  an  amended  answer,  in  which 
it  alleged  that  the  complaint  related  to 
the  through  rates  from  the  Atlantic  sea- 
board to  the  Missouri  river  cities,  and  that 
93]  they  were  alleged  to  *be  unfair  and 
prejudicial  compared  to  rates  to  St.  Paul 
and  Minneapolis,  and  "unreasonable  and  ex- 
cessive in  and  of  themselves."  And,  further, 
that  the  rates  had  been  fixed  and  established 
by  the  railroad  companies  by  virtue  of  joint 
trafltc  agreements,  and  had  been  duly  filed, 
posted,  and  published  by  the  companies,  and 
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that  all  the  companies  to  such  agreements 
were  necessary  parties.  Fifty  or  more  com- 
panies were  named. 

The  Eastern  companies  (those  operating 
east  of  Chicago),  answering,  denied  that 
there  was  any  agreement  between  them  and 
the  original  respondents  for  the  shipment 
and  division  of  through  rates  between  the 
Atlantic  seaboard  and  St.  Paul  and  Minne- 
apolis, and  alleged  that,  in  conjunction  with 
their  several  connections,  they  receive  to 
Chicago  the  same  rate  in  cents  per  hun- 
dred pounds  as  applied  upon  like  tariff  orig- 
inating at  the  same  points  of  origin  and 
terminating  at  Chicago,  and  are  not  con- 
cerned with  the  rates  or  proportional  rates 
charged  or  accepted  by  the  different  carriers 
from  Chicago  to  St.  Paul  or  Minneapolis. 
They  also  denied  that  they  were  parties  to 
any  joint  tariff  or  class  rates  from  the  At- 
lantic seaboard  to  the  Missouri  river  cities. 
They  admitted  participation  in  joint 
through  class  rates  to  Mississippi  river 
points,  and  denied  that  they,  however,  were 
unreasonable  or  unjust  in  or  of  themselves, 
or  as  respectively  applied  to  shipments  des- 
tined to  St.  Paul  or  Minneapolis,  or  ship- 
ments destined  to  points  west  of  the  Mis- 
sissippi  river. 

They  further  alleged  as  follows: 
"That  the  rates  from  New  York  city  to 
East  St.  Louis,  Illinois,  are  computed  at  IIG 
per  cent  of  the  rates  from  New  York  to 
Chicago,  according  to  relative  distances,  that 
the  rates  from  New  York  to  East  St.  Louis 
are  part  of  a  general  structure  of  rates 
whereby  all  rates  from  New  York  and  other 
Eastern  points  to  points  in  the  states  of 
Ohio,  Indiana,  Illinois,  Michigan,  Pennsyl- 
vania, Kentucky,  and  Wisconsin,  and  the 
province  of  Ontario  are  made  •upon  the  [94 
bases  of  percentages  of  the  rates  from  the 
points  of  origin  to  Chicago;  that  the  said 
rates  for  the  first  five  classes  governed  by  the 
official  classification  from  New  York  to  East 
St.  Louis  of  87  cents,  75  cents,  58  cents,  41 
cents,  and  35  cents  per  hundred  pounds,  re- 
spectively, are  applied  as  proportional  rates 
to  the  various  Mississippi  river  crossings 
north  of  East  St.  Louis,  to  and  including 
East  Dubuque,  Illinois,  and  that  from  other 
Eastern  points  than  New  York  city  the 
rates  to  East  St.  Louis  apply  equally  to 
said  Mississippi  river  crossings,  and  all  of 
such  rates  to  said  Mississippi  river  cross- 
ings apply  uniformly  upon  all  shipments 
destined  to  all  points  west  of  the  Mississippi 
river  and  east  of  Pacific  coast  terminals 
and  points  taking  the  same  rates.  Respond- 
ents allege  that  all  of  the  rates  from  East- 
ern points  to  said  Mississippi  river  cross- 
ings are  just  and  reasonable  in  and  of  them- 
selves, and  as  applied  to  shipments  destined 
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tween  the  Mississippi  and  the  Missouri  riv- 
ers were  unreasonable. 

Evidence  was  taken  and  the  court  made 
the  temporary  injunction  permanent. 
100]  *The  court  carried  into  and  made  the 
foundation  of  its  opinion  the  conception  it 
had  formed  and  expressed  upon  granting 
the  preliminary  injunction;  that  is,  that 
the  purpose  of  the  Commission  was  not  so 
much  the  reduction  of  unreasonable  rates, 
as  protection  of  the  Missouri  river  cities 
against  competition.  The  court  said:  "In- 
deed, the  contest,  in  its  larger  aspect,  is  a 
contest  not  so  much  between  the  shippers 
end  the  railroads,  as  between  the  commercial 
and  manufacturing  interests  of  the  Missouri 
river  cities  and  of  the  Atlantic  seaboard 
on  the  one  part  (their  interests  being  identi- 
cal ) ,  and  the  commercial  and  manufacturing 
interests  of  what  is  known  as  the  Central 
TraflTic  territory  (the  territory  west  of  Buf- 
falo, Pittsburg,  and  Parkersburg,  and  east  of 
the  Mississippi  river)  on  the  other  part." 

To  support  this  view  it  was  said  that 
the  difTcrential  of  9  cents  on  merchandise 
from  the  Atlantic  seaboard  to  the  Missouri 
river  cities,  whatever  be  the  principle  upon 
which  the  order  was  based,  will  be  "to  pro- 
tect to  a  certain  degree  the  Missouri  river 
jobbers  and  manufacturers  within  a  certain 
zone  of  territory  against  the  jobbers  and 
manufacturers  of  Central  Traftic  Associa- 
tion territory'  ...  as  also  to  open  up 
to  the  Atlantic  seaboard,"  in  its  trade  with 
the  Missouri  river  "zones  of  territory,  the 
advantages  contained  in  the  differential 
against  the  competition  of  both  the  inter- 
vening Central  Traffic  Association  territory 
and  the  Missouri  river  territory."  And  this, 
it  was  asserted,  was  the  exercise  of  a  "power 
artificially  to  apportion  out  the  country  into 
zones  tributary  to  given  trade  centers,  to  be 
predetermined  by  the  Commission,  and  non- 
tributary  to  others."  This,  it  was  further 
said,  was  a  "power  essentially  diflferent  in 
principle  from  the  mere  power  of  naming 
rates  that  are  reasonable." 

We  make  these  quotations  from  the  opin- 
ion of  the  court  because  they  put,  in  a 
clear  and  condensed  way,  the  ultimate  con- 
tention of  the  companies,  and  the  evil,  as 
101]  they  see  •it,  in  the  order  of  the  Com- 
mission, and  which  is  intended  to  be  ex- 
hibited by  their  voluminous  pleadings  and 
arguments.  And  such,  it  is  insisted,  was 
the  conscious  purpose  of  the  Commission, — 
a  view  in  which  the  circuit  court  concurred, 
deducing  it  from  certain  avowals  of  the 
Commission  in  its  report. 

Such  purpose  and  the  want  of  power  in 
the  Commission  to  execute  it  is  the  founda- 
tion of  the  court's  opinion.  No  analysis  of 
the  facts  was  made  which  concerned  any 
other  proposition  or  issue.  The  question  in- 
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volved,  the  court  said,  was  not  one  of  fact, 
but  one  of  power;  it  is  not  whether,  by  the 
application  of  correct  principles,  a  given 
rate  had  been  decided  to  be  unreaitonable, 
but  whether  the  principles  applied  are  those 
within  the  power  of  the  Commission.  If 
this  be  so,  we  may  wonder  at  the  volumin- 
ous pleadings  and  the  equally  voluminous 
evidence.  The  elements  of  it  were  on  the 
face  of  the  report  of  the  Commission.  The 
court  certainly  thought  it  could  be  dis- 
cerned on  the  face  of  the  pleadings  when 
passing  on  the  motion  for  preliminary  in- 
junction. This  question,  then,  wc  must  re- 
gard as  paramount,  and  to  it  wc  will  ad- 
dress ourselves.  It  may  be  that  no  other 
question  is  necessary  to  be  decided.  What 
the  court  would  have  done  witli  all  ether 
questions,  we  are  not  able  to  say.  It  took 
occasion  to  remark: 

"It  must  be  understood,  however,  that 
these  orders  of  the  Commission  are  enjruned 
simply  because,  in  our  judgment,  they  lay 
upon  the  commerce  and  manufacturing  of 
ther  localities  alTected  an  artificial  hand 
that  Congress  never  inten<led  should  be  put 
forth,  and  tlierefore  are  outsi<le  the  power 
conferred  on  the  Conunission  by  Congress; 
for  with  the  question  of  a  reduction  in 
rates,  or  a  readjustment  of  rates,  from 
which  such  artificial  results  have  been  elimi- 
nated, we  are  not  now  dealing." 

A  member  of  the  court  dissented  from 
its  judgment,  and  declared  the  grievance 
that  the  companies  asserted  *against[102 
the  order  of  the  Commission  was  not  sus- 
tained by  the  evidence. 

Is  it  true  that  the  Interstate  Commerce 
Commission  by  its  order  exercised  a  power 
"artificially  to  apportion  out  the  country  in- 
to zones  tributary  to  given  trade  centers," 
and  intentionally  exercised  it  to  protect  the 
Missouri  river  cities  against  the  competition 
of  other  cities?  If  that  be  the  necessary 
conclusion,  the  judgment  of  the  circuit 
court,  it  may  be  contended,  was  right.  Such 
conclusion  we  should  certainlv  be  reluctant 
to  adopt.  From  whatever  standpoint  the 
powers  of  the  Interstate  Commerce  Commis- 
sion may  be  viewed,  they  touch  many  in- 
terests, they  may  have  great  consequences. 
They  are  expected  to  be  exercised  in  the 
coldest  neutrality.  The  Commission  was  in- 
stituted to  prevent  discrimination  between 
persons  and  places.  It  would  indeed  be  an 
abuse  of  its  powers  to  exercise  them  so  as 
to  cause  either.  And  the  training  that  is 
required,  the  comprehensive  knowledge 
which  is  possessed,  guards  or  tends  to  guard 
against  the  accidental  abuse  of  its  powers, 
or,  if  such  abuse  occur,  to  correct  it.  The 
possession  of  such  advantages  is  one  of  its 
defenses.  It  alleges  that  by  §  12  of  the  in- 
terstate commerce  act  it  is  given  authority 
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to  inquire  into  the  management  of  the  busi- 
ness of  all  common  carriers  subject  to  the 
provisions  of  the  act,  and  is  required  to 
keep  itself  informed  as  to  the  manner  and 
method  in  which  the  same  is  conducted, 
and  is  "authorized  and  required  to  exe- 
cute and  enforce  the  provisions  of  the  act." 
Other  sections  are  more  specific  in  grants 
of  power.  Rates  may  not  only  be  investigat* 
ed  and  be  pronounced  unjust  or  unreason- 
able or  discriminatory,  but  other  rates  may 
be  prescribed.  These,  we  repeat,  are  great 
powers,  and  means  of  their  proper  exercise 
are  conferred.  Investigation  may  be  con- 
ducted, and,  as  the  Commission  says  in  its 
answer,  "that  to  enable  it  to  perform  its 
duties,  such  information  as  shows  the  opern- 
103]  tions  and  operating  results  *of  each 
railway  is  required  to  be  filed  with  it,  and 
the  subject  is  under  constant  investigation." 

The  outlook  of  the  Commission  and  its 
powers  must  be  greater  than  the  interest  of 
the  railroads  or  of  that  which  may  affect 
those  interests.  It  must  be  as  compre- 
hensive as  the  interest  of  the  whole  coun- 
try. If  the  problems  which  are  presented 
to  it,  therefore,  are  complex  and  dilficult, 
the  means  of  solving  them  are  as  groat  and 
adequate  as  can  be  provided.  And  argu- 
ments which  point  out  and  assail  the  im- 
pcrfccticm  which  may  appear  in  the  result, 
this  court  has  taken  occasion  to  character- 
ize. "[They]  assail,"  it  was  said,  "the  wis- 
dom of  Congress  in  conferring  upon  the 
Commission  the  power  which  has  been 
lodged  in  that  body  to  consider  complaints 
as  to  violations  of  the  statute,  and  to  cor- 
rect them  if  found  to  exist,  or  attack  as 
crude  or  inexpedient  the  action  of  the  Com- 
mission in  performance  of  the  administra- 
tive functions  vested  in  it,  and  upon  such 
assumption  invoke  the  exercise  of  unwar- 
ranted judicial  power  to  correct  the  assumed 
evils."  Interstate  Commerce  Commission 
V.  Illinois  C.  R.  Co.  215  U.  S.  452,  478,  ante, 
280,  291,  30  Sup.  Ct.  Rep.  165,  163.  It 
was,  of  course,  recognized  in  that  case  that 
there  must  be  power  in  the  Commission  to 
make  the  order  which  might  be  subject  to 
attack,  but  want  of  power  was  distinguished 
from  the  mere  expediency  or  wisdom  of  mak- 
ing it,  which,  it  was  declared,  was  not  open 
to  judicial  review. 

We  return,  therefore,  to  the  question  of 
the  powder  of  the  Commission  and  its  pur- 
pose. The  complainant  before  that  body 
presented  two  issues:  The  effect  of  the  rates 
from  the  Atlantic  seaboard  as  discriminat- 
ing against  the  Missouri  river  cities  in  favor 
of  St.  Paul  and  Minneapolis,  and  their  un- 
reasonableness of  and  in  themselves.  The 
first  we  may  immediately  put  out  of  view. 
It  was  decidf^d  adversely  to  the  complain- 
ants before  the  Commission,  and  we  may 
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say  at  the  outset  that  the  contention  of  the 
railroad  'companies  that  it  was  the  [104 
only  issue  presented  to  the  Commission  is 
not  justified. 

The  second  issue  was  decided  in  favor  of 
the  complainants,  the  Commission  finding 
that  the  through  rates  were  unreasonable  of 
and  in  themselves,  and  was  caused  by  the 
charge  from  the  Mississippi  river  cros-sings 
to  the  Missouri  river  cities.  The  grounds 
of  its  decision  and  principles  upon  which  it 
proceeded  the  Commission  set  forth  in  its 
report)  and  to  some  extent  all  of  the  fac- 
tors upon  which  the  decision  is  based  and 
supported.  Indeed,  the  pleadings  in  the 
case  and  the  argument  of  counsel  are  but 
fuller  explanations  of  the  elements  set  out 
in  the  report.  The  controversy,  therefore, 
is  not  so  much  as  to  what  these  factors  are 
as  what  they  establish  as  to  the  power  of 
the  Commission  to  make  the  order.  The  ef- 
fect of  the  order,  it  is  contended,  as  we 
have  seen,  is  to  create  artificial  zones,  trib- 
utary to  certain  trade  centers,  or,  as  it 
is  expressed  by  the  railroad  companies,  the 
effect  of  the  order  is  to  destroy  the  system 
of  rates  which  has  existed  ever  since  the 
railroads  were  constructed,  and  to  "over- 
turn the  equality  of  opportunity  in  compe- 
tition" which  certain  commercial  centers 
possessed  under  that  system,  and  to  substi- 
tute an  artificial  system,  the  feature  of 
which  is  special  advantages  in  rates  to 
special  sections.  And  it  is  said  the  order 
was  entered  for  such  purpose.  The  appellee 
interveners,  who  are  merchants  and  jobbers 
of  the  territory  known  as  the  Central 
Freight  Association  territory,  attack  the 
order  on  the  ground  (a)  that  it  violates 
§  2  of  the  interstate  commerce  act,  in  that 
it  compels  a  charge  to  them  for  like  kind 
of  traffic  under  substantially  similar  cir- 
cumstances and  conditions  greater  than  is 
charged  to  their  competitors  in  seaboard 
territory  and  on  the  Missouri  river;  (b)  the 
order  is  in  contravention  of  §  3,  in  that  it 
gives  an  unreasonable  preference  to  mer- 
chants and  jobbers  in  the  seal>oard  territory 
and  on  the  Missouri  river  over  merchants 
and  jobbers  in  Central  •Freight  As- [105 
sociation  territory;  (c)  that  it  arbitrarily 
attempts  to  change  existing  commercial  con- 
ditions upon  which  the  various  distributing 
centers  of  the  seaboard.  Middle  West,  and 
West  have  become  established;  (d)  the  pow- 
er of  the  Commission  is  limited  to  the  re* 
duction  of  unreasonable  rates,  and  that  the 
rates  reduced  are  not  shown  to  be  such  in 
themselves;  (e)  the  order  is  void,  it  be- 
ing an  attempt  at  legislation  on  the  sub- 
ject of  general  adjustment  of  rates. 

These  contentions  present  the  full  offend- 
ing of  the  order,  and  the  summary  of  them 
is    that   rates    long    established   have    been 
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changed,    commercial    conditions    are    dis-  criminatory  or  unjustly  prejudicial?     Can 

turbed,  and  equal  opportunities  of  compc-  they    be    changed    without    doing   injustice 

titicn  of  certain  commercial  centers  which  elsewhere?" 

have  grown  up  have  been  taken  away,  and  We  think  the  charge  also  puts  out  of 
undue  protection  given  to  others.  This  view  the  disclaimers  of  such  purpose  in  the 
seems  very  formidable  in  the  recitation,  answer  of  the  Commission  in  its  report  to 
But  it  is  met  by  countcrcliarges  of  dis-  Congress,  and  its  insistence  that  it  is  con- 
eriniination,  and  that  the  equal  opportuni-  strained  by  the  law  to  act  only  on  corn- 
ties  of  comi)etition  contended  for  is  a  power  plaint  to  it,  and  that  it  is  open  at  all 
which  has  grown  up  and  is  supported  by  times  to  be  appealed  to  redress  the  griev- 
the  existence  of  unjust  freight  rates.  It  is  ances  any  shipper  or  locality  may  have, 
certain  that  the  subject  has  taken  on  more  Nor  did  the  Commission  ignore  or  underes^ 
complexity  than  it  had  before  the  Inter-  timate  the  manner  in  which  the  lines  of 
state  Commerce  Commission,  and  the  Com-  railroads  had  been  extended,  or  the  system 
mission  has  made  this  the  basis  of  a  mo-  of  rates  or  rate  making  which  had  result- 
tiou  to  dismiss  the  suit  as  to  the  inter-  ed.  That  is  the  system  of  making  rates 
veuing  railroads  and  all  the  intervening  upon  certain  basing  lines  or  points, 
merchants  and  manufacturers,  on  the  Rates  "break"  at  such  points,  it  was  proved, 
ground,  as  to  the  railroads,  among  others,  as  a  result  *of  building  independ-  [107 
that  tlie  order  does  not  run  against  or  cut  lines  westward.  In  other  words,  lines 
operate  upon  them,  and  that  no  right  of  of  railroads  were  built  to  certain  cities  from 
theirs  can  be  determined  by  the  decree.  On  the  Kast,  seeking  such  cities,  it  may  he, 
the  ground  as  to  the  interveners,  that  over  because  of  their  natural  situation  and  fa- 
the  matters  herein  the  courts  exercise  only  eilitics,  and  other  independent  lines  build- 
the  jurisdiction  conferred  by  the  act  to  reg  ing  westward,  each  line  fixing  its  own  rates 
ulate  commerce,  and  not  general  eouity  pow-  or  uniting  according  to  circumstances  in 
ers,  and  that  the  matter  to  be  determined  is  joint  rates.  It  is  the  observance  of  such 
not  the  respective  rights  of  shippers  or  lo-  points  that  give  and  maintain,  as  we  un- 
ealities,  but  the  validity  of  the  order  of  derstand  the  contention  of  the  railroads, 
the  Commission,  and  that  the  interveners  to  certain  cities  "the  equal  opportunity  in 
have  a  complete  remedy  by  application  to  the  distribution  of  merchandise  with  the 
the  Commission.  And  we  may  say  here,  as  merchants  in  the  East,  and  with  the  mer- 
ndding  to  the  complex  efTect  and  interest  of  chants  to  the  West  of  said  cities,  so  far 
100]  the  questions  *  presented,  that  the  as  their  business  is  afTected  by  trade  rates." 
chambers  of  commerce  and  boards  of  trades  That  this  was  carefully  considered  is  mani* 
of  certain  Kasteni  cities  have  presented  a  fest,  for  the  Commission  resisted  the  argu- 
brief  in  defense  of  the  order,  asserting  a  ment  which  was  made  against  basing  rates 
vital   interest   in   its   preservation,   and   ex-  on  such  points,  saying: 

hibiting  and  illustrating  the  discrimination  "We  are  not  impressed  with  the  view  that 

which,  as  they  contend,  exists  against  them  the  system  of  making  rates  on  certain  bas- 

by  the  breaking  of  rates  at  the  Mississippi  ing  lines  should  be  abolished.    No  system  of 

river  crossings.  rate  making  has  been  suggested  as  a  substi- 

Let  us  see,  therefore,  upon  what  grounds  tute    for    it,    except    one    based    upon    the 

the    Commission    proceeded.      The    Comniis-  postage-stamp  theory,  or  one  based  strictly 

sion  is  accused  by  the  railroad  companies  upon  mileage.    Either  of  these  would  create 

of  attempting  to  substitute  an  artificial  sys-  revolution    in    transportation    aflfairs    and 

tern    of    ratemaking   for   a   long-established  chaos  in  commercial  affairs  that  have  been 

system,  and  to  protect  or  foster  particular  buildcd    upon    the    system   of   rate   making 

localities    of    production    and    distribution,  now   in   effect.      It  must   not,   however,   be 

Certain  remarks  of  the  Commission  are  cited  assumed  that  a  basing  line  for  rates  may 

to  support  the  charge.    We  think  the  charge  \^  established  and  be  made  an  impassable 

puts  out  of  view  all  else  that  was  said  by  barrier  for  through  rates,  or  that  cities  or 

the  Commission,  puts  out.  of  view  the  com-  markets  located  at  or  upon  such  basing  line 

prehensive    consideration    the    Commission  ,^^^.^  ^^^  inviolable  possession  of,  or  hold 

took  as  exhibitcui  m  the  explicit  declaration,  ^^^              ^^  distribute  trafBc  in  or 

mmie  after  quoting  the  local  class  rates  be-    .*        ^i.     j.      -i.         i  •       v         j      t» i 

.             xu        •            •            *               111  ^rf^in  *he  territory  lying  beyond.     Develop- 

tween    the    rivers    m    cents    per    hundred  .     ,       .       ,                      .                . 

,K)unds,  that  "these  are  the  rates  that  are  "^^"*  «^  "^t^^-^'  resources    increase  m  pop- 

added   to  the   rates  up  to   the   IMississippi  "l--^^'^^"'   g''^^^'*^   ^^  manufacturing   or    pro- 

river   crossings     to   make   up   the    through  dicing    facilities,    and    increased    traffic   on 

rates  from  the  Atlantic  seaboard  to  the  Mis-  railroads,   create  changed  conditions   which 

souri   river  cities.     Are  these  rates,  as   so  may  warrant  changes  in  rates  and  in  rate 

used,  and  the  through  rates  resulting  there-  adjustments  in  order  to  afford  just  and  rca- 

from,   unwarrantably   high  or   unduly   dis-  sonable  opportunity  for  interchange  of  traf-, 
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fie  between  points  of  production  and  points 
of  large  consumption." 

It  was  the  sense  of  the  Commission, 
108]  however,  that  such  *points  could  not 
be  immovable  forever  and  fixed  forever 
against  power  of  changing,  or  that 
through  rates  based  on  such  points  must 
be  exempt  from  regulation,  no  matter 
what  their  character,  or  be  constituted 
at  the  will  of  the  railroad  of  the  sum 
of  local  rates  or  the  sum  of  rates  from 
one  basing  point  to  another,  however 
unjust  the  rates  might  be.  Indeed,  as 
pointed  out  in  the  brief  of  the  appellants  in 
No.  G64,  the  railway  companies  adhere  to 
no  such  construction  of  rates.  As  there 
■said,  ''the  Pacific  coast  terminal  rates,  the 
Washington  and  Spokane  common-point 
rates,  the  Oklahoma  rates,  and  the  El  Paso 
and  Texas  common -point  rates,  are  each  and 
all  a  departure  therefrom,  and  all  are  much 
less  than  the  rates  ordered  by  the  Commis- 
sion." 

As  we  have  said,  the  Commission  is  the 
tribunal  that  is  intrusted  with  the  execution 
of  the   interstate   commerce   laws,   and   has 
been    given   very    comprehensive    powers    in 
the   investigation   of  and   determination   of 
the  proportion  which  the  rates  charged  shall 
bear  to  the  service  rendered,  and  this  power 
exists,  whether  the  system  of  rates  be  old  or 
new.     If  old,   interests  will   have  probably 
become  attached  to  them,  and,  it  may  be, 
will  be  disturbed  or  disordered  if  they  be 
•changed.     Such  circumstance  is,  of  course, 
proper  to  be  considered,  and  constitutes  an 
element  in  the  problem  of  regulation,  but  it 
does  not  take  jurisdiction   away   to   enter- 
tain  and   attempt  to   resolve   the   problem. 
And  it  may  be  that  there  cannot  be  an  ac- 
<:ommodation  of  all  interests  in  one  proceed- 
ing.    This  the  Commission  lias  realized  and 
«xpressed.    The  Commission,  meeting  a  pos- 
sible   suggestion    that   if    the    part    of    the 
through  haul,  which  consisted  of  the  rate 
between  the  rivers,  was  too  high,  all  rates 
between  the  rivers  might  be  too  high,  said: 
"If   the   local   class   rates   of   defendants 
t)etween  the  Mississippi  and  Missouri  rivers 
were  reduced,  it  would  give  the  same  degree 
of  advantage  to  all  the  producing  and  dis- 
tributing centers  on  the  east  of  the  Missouri 
109]  river,  'and  their  relative  advantages 
or  disadvantages  would  not  be  chnnged,  while 
a  very  serious  inroad  upon  the  revenues  of 
the    carriers   would    inevitably    result,    and 
at  a  time  of  industrial  depression  when  it 
could   not   well   be   borne.      Such   a   change 
would  necessitate  corresponding  changes  in 
the  rates  to  and  from  intermediate  points, 
and  would  probably  be  reflected  in  changes 
in  commodity  rates  as  well.    The  local  class 
rates  between  the  rivers  are  high,  but  this 
it  not  the  time  to  precipitate  such  a  vio- 
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lent  change  as  would  follow  an  important  re- 
duction of  them.  The  first-class  rate  from 
Buffalo  to  Chicago,  about  540  miles,  and 
from  Pittsburg  to  Chicago,  about  405  milcb, 
is  45  cents.  From  Cincinnati  to  Chicago, 
306  miles,  it  is  40  cents." 

We  may  say  in  passing  that  the  passage 
thus  quoted  is  ono  of  those  which  is  ad- 
duced to  support  the  contention  that  the 
Commission's  purpose  was  to  introduce  a 
new  system  of  rate  making  and  build  up 
certain  distributing  centers.  We  do  not 
think  so.  It  only  shows  that  the  accusa- 
tion that  all  rates  between  the  rivers  'were 
too  high  might  be  justified,  but  that  it 
would  be  unjust  to  the  carriers  to  reduce 
them  at  that  time.  It  is  somewhat  strange 
that  that  which  was  done  in  the  interest 
of  the  carriers  should  be  brought  forward 
by  them  to  attack  -the  action  of  the  Com- 
mission. It  is  very  clear  that  by  a  vol- 
untary reduction  by  them  of  such  rates, 
the  equality  of  opportunity  dependent  U]>on 
them  would  be  restored.  We  make  this  ob- 
servation to  bring  out  clearly  the  relation 
of  the  railroad  companies  to  the  grievance 
complained  of.  That  the  companies  may 
complain  of  the  reduction  made  by  the  Com- 
mission so  far  as  it  aiTects  their  revenues 
is  one  thing.  To  complain  of  it  as  it  may 
affect  shippers  or  trade  centers  is  another. 
We  have  said  several  times  that  we  will 
not  listen  to  a  party  who  complains  of  a 
grievance  which  is  not  his.  Clark  v.  Kansan 
City,  176  U.  S.  114,  118,  44  L.  ed.  392,  300, 
20  Sup.  Ct.  Rep.  284;  Smiley  v.  Kansas, 
196  U.  S.  447,  49  L.  ed.  546,  25  Sup.  Ct 
Rep.  289. 

But,  it  may  be  said,  such  limitations  up- 
on the  companies  *is  not  of  conse-[110 
quence,  for  shippers  and  trade  centers  are 
here  with  complaints.  It  is  doubtful  if  they 
are  properly  here,  or  rather,  were  properly 
permitted  to  intervene.  We  have  said  that 
the  act  to  regulate  commerce  was  intended  to 
be  an  efl'ective  means  for  redressing  wrongs 
resulting  from  unjust  discrimination  and 
undue  preference,  and  this  must  be  so, 
whether  persons  or  places  be  sufferers.  Tex- 
as &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.  204 
U.  S.  420,  51  L.  ed.  553,  27  Sup.  Ct.  Rep. 
350,  9  A.  &  E.  Ann.  Cas.  1075.  We  have 
also  said  that  the  primary  jurisdiction  is 
with  the  Commission,  the  power  of  the 
courts  being  that  of  review,  and  is  confined 
in  that  review  to  questions  of  constitution- 
al power  and  all  pertinent  questions  as  to 
whether  the  action  of  the  Commission  is 
within  the  scope  of  the  delegated  authority 
under  which  it  purports  to  have  been  made. 
Interstate  Commerce  Commission  v.  Illinois 
C.  R.  Co.  215  U.  S.  452,  478,  ante,  280,  291, 
30  Sup.  Ct.  Rep.  155,  163. 

The  order  of  the  Commiasion^  besides,  is 
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tion  or  unreasonable  preference.  The  act 
creating  the  Commission  forbids  any  such 
undue  or  unreasonable  prejudice  or  prefer- 
ence. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173 
U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep.  565; 
Railroad  Commission  v.  Galveston  Chamber 
of  Commerce  (Tex.  Civ.  App.)  115  S.  W.  94. 

There  are  several  cases  where  the  facts  are 
similar  to  those  of  the  case  at  bar,  in  this: 
that  an  identical  service  is  rendered  where 
no  outside  competition  intervenes  to  force 
the  railroad  in  question  into  the  position  of 
leaving  alone  the  favored  business  or  taking 
it  at  a  lower  rate.  In  these  cases  it  has 
been  held  that  the  preference  was  undue  and 
unreasonable. 

Bigbee  k  W.  River  Packet  Co.  v.  Mobile 
&  O.  R.  Co.  4  Inters.  Com.  Rep.  829,  60  Fed. 
545;  Interstate  Commerce  Commission  v. 
Alabama  Midland  R.  Co.  5  Inters.  Com.  Rep. 
308,  69  Fed.  232,  affirmed  in  168  U.  S.  144, 
166,  42  L.  ed.  414,  423,  18  Sup.  Ct.  Rep.  45 ; 
Hilton  Lumber  Co.  v.  Wilmington  &  W.  R. 
Co.  9  Inters.  Com.  Rep.  31;  New  York,  N. 
H.  &  H.  R.  Co.  V.  Piatt,  7  Inters.  Com. 
Rep.  323;  Wight  v.  United  States,  167 
U.  S.  612,  42  L.  ed.  258,  17  Sup.  Ct.  Rep. 
822. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  question  in  the  case  is  the  validity 
of  an  order  of  the  Interstate  Commerce 
Commission,  reducing  the  class  rates 
charged  by  the  appellee  railroad  companies 
on  through  freight  shipped  from  the  At- 
90]  lantic  seaboard  to  *Kansas  City  and  St. 
Joseph,  Missouri,  and  Omaha,  Nebraska, 
cities  on  the  Missouri  river,  and  called 
throughout  the  record,  and  in  this  opinion, 
Missouri  river  cities. 

The  through  class  rates  were  reduced 
from  tJt,  t5v,  A,  A,  A  »"  ^^^^^  V^^  ^^^ 
pounds  to  TistTlj,  A»¥V  A-  The  num- 
bers  above  the  lines  indicate  the  classes  and 
the  numbers  below  the  lines  the  rates. 

The  reduction  was  made  in  that  part  of 
the  through  rate  which  applied  to  the  haul 
between  tlie  Mississippi  and  Missouri  riv- 
ers. Explaining  its  order  of  reduction,  the 
Commission  said  the  through  rates  from 
Atlantic  seaboard  terminals  to  the  Missouri 
river  cities  are  made  by  adding  together 
the  rates  from  points  of  origin  to  the  Mis- 
sissippi river  crossings,  using  proportional 
rates  when  such  were  available,  and  the 
local  rates  from  the  Mississippi  crossings 
to  the  Missouri  river  cities.  The  through 
rates  the  Commission  pronounced  to  be 
unreasonably  high,  "because  those  portions 
of  the  through  rates  which  apply  between 
the  Mississippi  river  crossings  and  the  Mis- 
souri river  cities  arc  too  high.  These  are 
050 


defendants'  'separately  established  rates,' 
which  are  'applied  to  the  through  trans- 
portation,' and  therefore  the  through  rates 
should  be  adjusted  by  reduction  of  those 
factors  or  parts  thereof  which  are  found 
to  be  unreasonable." 

The  division  of  the  rates,  as  established 
by  the  railroad,  was  as  follows:  From  New 
York  to  the  several  Mississippi  river  cross- 
ings on  traffic  moving  through  them  to 
points  beyond,  in  cents  per  100  pounds, 
A,  A,  A,  A,  A.  From  the  Mississippi 
river  crossings  to  the  Missouri  river  cities. 
izF,  A,  A,  A,  A.  The  latter  are  local 
class  rates  under  the  Western  classification, 
and  are  those  which  the  Commission  ad- 
judged too  high,  and  which  it  reduced  in 
cents    per    100    pounds,    to    the   following: 

A.  A.  Ai  A.  A,  The  amount  of  re- 
duction, it  will  be  observed,  is  9  cents  on 
first-cluss  freight  and  a  proportional  reduc* 
tion  on  the  other  four  classes. 

Tlie  order  of  the  Commission  required 
the  railroad  ^companies  to  cease  and  [91 
desist  on  or  before  the  25th  of  August,  1908, 
from  charging,  demanding,  or  collecting  any- 
thing in  excess  of  the  rates  last  above  set  out, 
and  the  companies  were  required  to  put  such 
rates  in  force  before  the  25th  of  August, 
1908,  and  maintain  them  for  a  period  of 
not  less  than  two  years. 

The  proceedings  before  the  Commission 
were  begun  by  a  petition  filed  by  appellants 
in  case  No.  004,  who  were  doing  business 
in  Kansas  City  and  St.  Joseph,  Missouri, 
and  Omaha,  Nebraska.  They  alleged  that 
they  w^ere  engaged  in  either  the  mercantile 
or  manufacturing  business,  and  in  buying 
and  selling  various  commodities  shipped 
from  the  Atlantic  seaboard  to  them,  i*e- 
spectivcly,  under  the  definite  freight  classi- 
fications maintained  by  the  railroad  com- 
panies. The  rates,  according  to  the  classi- 
fications, from  New  York  to  St.  Paul  and 
Minneapolis,  and  rates  from  New  York  to 
Chicago,  and  from  the  latter  city  to  Kan- 
sas City,  St.  Joseph,  and  Omaha,  the  peti- 
tion alleged,  "are  arrivetl  at  by  adding  to 
the  rates  from  Mississippi  river  points,  as 
shown  above,  the  following  rates,  subject  to 
ofllcial  classification,  to  wit:  87  cents,  7'> 
cents,  58  cents,  41  cents,  and  35  cents  per 
hundred  pounds  for  said  five  classes,  respec- 
tively ;  that  the  aforesaid  through  rates,  ap- 
plying from  New  York  to  Kansas  City,  are 
observed  by  defendant  carriers  on  traflic  mov- 
ing by  way  of  Chicago;  that  in  the  division 
of  said  through  rates  from  Atlantic  sea- 
board to  said  three  Missouri  river  cities, 
ICansas  City,  St.  Joseph,  and  Omaha,  each 
of  said  defendant  railroad  companies  al- 
lows and  pays  to  said  Eastern  connections 
72.3  cents,  02.4  cents,  48.4  cents,  34.3  cents 
and  29.4  cents  per  hundred  pounds  on  the 
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said  five  classes,  respectively;  and  charges, 
accepts,  and  retains,  as  theit  respective 
shares  of  said  through  rates  upon  the  sev- 
eral classes  aforesaid,  74.7  cents,  57.6  cents, 
44.6  cents,  33.7  cents  and  27.6  cents  per 
hundred  pounds." 

A  table  showing  the  distance  of  the  vari- 
ous roads  from  New  York  to  St.  Paul  and 
92]  Minneapolis  and  the  Missouri  *river 
cities  is  given,  which  shows  that  the  dis- 
tances are  not  materially  difTerent,  and  also 
shows  distances  west  of  Chicago. 

It  is  alleged  that  the  rates  charged  and 
the  classifications  enforced  by  the  company 
for  the  transportation  of  property  from  the 
Atlantic  seaboard  and  other  producin^f^Hcr- 
ritory  to  the  Missouri  river  cities  "a%  in 
themselves  unreasonable  and  relatively  un- 
just, unfair,  and  prejudicial  as  compared 
with  rates  from  the  same  territory  to  St. 
Paul  and  Minneapolis,"  though  the  volume 
or  tariff  and  the  cost  of  handling  it  is  not 
greater.  Discrimination  is  alleged,  with  a 
detail  of  circumstances,  against  the  Mis- 
souri river  cities,  and  the  violation  of  the 
interstate  commerce  act  [act  February  4, 
1887,  chap.  104,  24  Stat,  at  L.  379,  U.  S. 
Comp.  Stat.  1901,  p.  3154]. 

What  are  conceived  to  be  reasonable  rates 
are  set  out,  and  that  the  rates  charged  are 
alleged  to  be  discriminatory  against  the 
complainants,  and  are  excessive  and  unrea- 
sonable in  and  of  themselves,  because  high- 
er and  greater  than  enough  to  pay  the  cost 
of  transportation  and  maintenance  and  a 
fair  prolit  on  the  valuation  of  the  property 
employed. 

The  railroad  companies  filed  separate  an- 
swers, in  which  they  admitted  the  charges 
And  rates  set  out  in  the  petition  and  the  di- 
vision thereof,  but  denied  discrimination  in 
favor  of  St.  Paul  and  Minneapolis  against 
the  Missouri  river  cities,  and  alleged  com- 
petitive conditions  existing  as  to  the  first- 
named  cities.  They  deny  that  tlie  rates 
from  the  Atlantic  seaboard  to  the  last- 
named  cities,  suggested  by  the  petitioners, 
would  be  reasonable  or  just,  or  that  the 
Tates  charged  are  unduly  high  or  excessive, 
or  discriminate  against  the  Missouri  river 
•cities  or  the  petitioners. 

The  Chicago  &  Northwestern  Railway 
•Company  filed  an  amended  answer,  in  which 
it  alleged  that  the  complaint  related  to 
the  through  rates  from  the  Atlantic  sea- 
board to  the  Missouri  river  cities,  and  that 
93]  they  were  allejyed  to  'be  unfair  and 
prejudicial  compared  to  rates  to  St.  Paul 
and  Minneapolis,  and  "unreasonable  and  ex- 
cessive in  and  of  themselves."  And,  further, 
that  the  rates  had  been  fixed  and  established 
by  the  railroad  companies  by  virtue  of  joint 
trafllic  agreements,  and  had  been  duly  filed, 
posted,  and  published  by  the  companies,  and 
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that  all  the  companies  to  such  agreements 
were  necessary  parties.  Fifty  or  more  com- 
panies were  named. 

The  Eastern  companies  (those  operating 
east  of  Chicago),  answering,  denied  that 
there  was  any  agreement  between  them  and 
the  original  respondents  for  the  shipment 
and  division  of  through  rates  between  the 
Atlantic  seaboard  and  St.  Paul  and  Minne- 
apolis, and  alleged  that,  in  conjunction  with 
their  several  connections,  they  receive  to 
Chicago  the  same  rate  in  cents  per  hun- 
dred pounds  as  applied  upon  like  tariff  orig^ 
inating  at  the  same  points  of  origin  and 
terminating  at  Chicago,  and  are  not  con- 
cerned with  the  rates  or  proportional  rates 
charged  or  accepted  by  the  difTerent  carriers 
from  Chicago  to  St.  Paul  or  Minneapolis. 
They  also  denied  that  they  were  parties  to 
any  joint  tariff  or  class  rates  from  the  At- 
lantic seaboard  to  the  Missouri  river  cities. 
They  admitted  participation  in  joint 
through  class  rates  to  Mississippi  river 
points,  and  denied  that  they,  however,  were 
unreasonable  or  unjust  in  or  of  themselves, 
or  as  respectively  applied  to  shipments  des- 
tined to  St.  Paul  or  Minneapolis,  or  ship- 
ments destined  to  points  west  of  the  Mis- 
sissippi river. 

They  further  alleged  as  follows: 
**That  the  rates  from  New  York  city  to 
East  St.  Louis,  Illinois,  are  computed  at  110 
per  cent  of  the  rates  from  New  York  to 
Chicago,  according  to  relative  distances,  that 
the  rates  from  New  York  to  East  St.  Louis 
are  part  of  a  general  structure  of  rates 
whereby  all  rates  from  New  York  and  other 
Eastern  points  to  points  in  the  states  of 
Ohio,  Indiana,  Illinois,  Michigan,  Pennsyl- 
vania, Kentucky,  and  Wisconsin,  and  the 
province  of  Ontario  are  made  •upon  the  [94 
bases  of  percentages  of  the  rates  from  the 
points  of  origin  to  Chicago;  that  the  said 
rates  for  the  first  five  classes  governed  by  the 
official  classification  from  New  York  to  East 
St.  Louis  of  87  cents,  75  cents,  58  cents,  41 
cents,  and  35  cents  per  hundred  pounds,  re- 
spectively, are  applied  as  proportional  rates 
to  the  various  Mississippi  river  crossings 
north  of  East  St.  Louis,  to  and  including 
East  Dubuque,  Illinois,  and  that  from  other 
Eastern  points  than  New  York  city  the 
rates  to  East  St.  Louis  apply  equally  to 
said  Mississippi  river  crossings,  and  all  of 
such  rates  to  said  Mississippi  river  cross- 
ings apply  uniformly  upon  all  shipments 
destined  to  all  points  west  of  the  Mississippi 
river  and  east  of  Pacific  coast  terminals 
and  points  taking  the  same  rates.  Respond- 
ents allege  that  all  of  the  rates  from  East- 
ern points  to  said  Mississippi  river  cross- 
ings are  just  and  reasonable  in  and  of  them- 
selves, and  as  applied  to  shipments  destined 
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to  any  point  west  of  the  Mississippi  river 
and  east  of  Pacific  coast  terminals. 

They  alleged  that  the  rates  to  the  Mis- 
sissippi river  crossings  are  governed  by  the 
ofTicial  classification,  and  those  from  the  lat- 
ter crossings  to  the  ^lissouri  river  points 
are. governed  by  the  Western  classification, 
and  that  innumerable  articles  are  difTerently 
classified  in  such  classifications.  That  it 
would  be  impossible  to  establish  joint 
through  rates  on  the  basis  sot  out  in  the 
petition  without  simultaneously  applying 
the  official  classification  to  all  tralFic  from 
all  Eastern  points  and  all  points  intermedi- 
ate iK'tween  tiie  rivers,  and  establishing  rela- 
tive through  class  rates  from  all  such  East- 
ern points  to  all  such  intcrmodiato  points 
between  the  rivers,  and  that  tliis  would  re- 
quire a  general  revision  and  reduction  of 
rates,  whicli  would  cause  groat  hardship 
and  irreparable  injury  to  tlie  respondents 
and  other  interstate  carriers  not  parties  to 
the  proceeding. 

It  is  alleged  that  the  reasonableness  of 
the  rates  from  Eastern  points  to  Chicago 
95]  and  to  the  Mississippi  river  is  *not 
questi(nied  by  petitioners,  and  that  the  griev- 
ance of  the  latter,  if  they  have  any,  lies  in 
the  rates  applied  by  the  original  respondents 
from  Chicago  and  the  Mississippi  river 
crossings  to  the  Missouri  river  cities  on 
shipuients  originating  at  Eastern  points. 
They  hence  prayed  to  be  dismissed.  They 
were  subsequently  dismissed. 

The  Sioux  City  Commercial  Club  inter- 
vened and  supported  the  petition,  and 
prayed  that  whatever  should  be  done  tor 
the  other  Missouri  river  cities  should  be 
done  for  Sioux  City.  The  St.  Paul  Jobbers 
&  Manufacturers  Association  and  the  Min- 
neapolis Commercial  Club  intervened  and  in 
substance  coincided  with  the  views  and  in- 
terest of  the  defendant  carriers. 

A  great  deal  of  testimony  was  taken  and 
the  order  made  which  has  b^en  re.  i ted. 
The  a])pellee  companies  then  filed  a  bill  in 
the  circuit  court  of  the  United  Slates  for 
the  northern  district  of  Illinois,  eastern  di- 
vision, for  a  temporary  and  permanent  in- 
junction against  the  order,  tliat  it  be  an- 
nulled, and  the  Interstate  Commerce  Com- 
mission be  enjoined  from  enforcing  it.  A 
temporary  injunction  was  granted.  It  was 
made  permanent  on  final  hearing,  the  court 
dividing.     171  Fed*.  G80. 

The  pleadings  in  the  case  are  very  volu- 
minous. They  consist  of  the  bill  of  the 
railroad  companies,  the  answers  to  it  by 
the  Interstate  Commerce  Commission,  and 
the  intervening  petitions  of  certain  other 
railroad  cont])anies,  and  mercantile  and 
manufacturing  concerns. 

Even  a  summary  of  the  pleadings  would 
be  very  long,  and  we  shall,  therefore,  say 
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but  little  more  than  that  the  allegations  of 
the  bill  and  "those  of  the  answer  of  the  Com- 
mission, and  its  denials,  are  such  as  tend 
to  the  support  of  the  respective  contentions- 
of  the  companies  and  the  Commission,  upon 
which  we  shall  hereafter  comment.  We 
may,  however,  say  further  that  emphasis  is 
given  to  certain  matters.  The  companies 
make  prominent  that  two  classifications  of 
freight  are  in  force  ufion  which  tariff  rates 
^are  based:  The  oflicial  classification  [96 
from  tlie  Atlantic  seaboard  to  the  Mississip- 
pi river,  and  the  Western  classification,  be- 
tween the  river  and  the  Missouri  river 
cities;  that  the  classifications  materially 
difr<y*f.  and  constrain  different  rates;  that 
thoser'Wtween  the  rivers  are  just  and  rea- 
sonable and  apply  to  all  merchandise,  what- 
ever be  its  point  of  origin.  That  business 
conditions  have  grown  up  and  are  depend- 
ent upon  the  rates  established,  which  will 
be  disturbed  by  their  alteration ;  that  their 
alteration  as  required  by  the  order  of  the 
Commission  will  comiiel  a  discrimination  be- 
tween shippers  and  localities,  to  do  which 
is  in  excess  of  the  powers  of  the  Commis- 
sion. 

It  is  alleged  that  the  rates  are  fair  com- 
pared to  the  cost  of  service,  absolutely  and 
relatively,  and  that  the  rates  east  of  the 
Mississippi  river  are  not  changed,  the  order 
affecting  alone  the  proportion  of  the  through 
rates  charged  by  the  complainant  carriers, 
and  will  compel  new  through  rates,  which 
will  not  affect  the  proportion  thereof  re- 
ceived bv  the  Eastern  carriers. 

And  it  is  alleged  that  the  Commission 
only  has  power  to  establish,  after  hearing 
on  complaint,  through  rates  and  joint  rates, 
and  prescribe  the  just  and  reasonable  pro- 
portions of  such  rates  lx*tween  the  carriers 
only  when  they  (the  carriers)  fail  to  agree 
upon  the  proportion  or  division  thereof,  and 
that  there  was  no  evidence  that  they  had 
failed  to  agree  upon  such  rates  or  the  pro- 
pr.rtion  and  divisions  thereof,  and  that, 
tluMcfore,  the  order  exceeds  the  power  of 
the  CommisHion,  and  deprives  the  companies 
of  their  property  without  due  process  ot 
law,  in  violation  of  the  5th  Amen<lment  of 
the  Constitution  of  the  I'nited  States, 

It  is  further  alleged  that  there  was  no 
evidence  that  the  rates  between  the  rivers 
are  unjust  or  unreasonable,  except  by  com- 
parison with  other  rates;  that  no  evidence 
was  offered  of  cost  of  service  or  of  the  vari- 
ous elements  proper  to  be  considered  in  deter- 
mining whether  a  rate  is  just  and  •rea-  [97 
sonablc  in  and  of  itself,  and  that  **thc 
whole  and  only  reason  and  the  whole  and 
only  conclusion"  of  the  Commission  upon 
which  the  reduction  was  ordered  was  be- 
cause the  Commission  decided  that  merchan- 
dise   shipped    from    the   Atlantic    seaboani 
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should  be  transported  by  the  companies  at 
a  lower  charge  than  that  exacted  for  the 
transportation  of  an  equal  amount  of  mer- 
chandise when  the  same  was  sliip|ied  from 
St.  Louis,  Chicago,  or  other  points  west  of 
the  Atlantic  seaboard.  And  this,  it  alleged, 
is  in  excess  of  the  powers  of  the  Comniis- 
Bion,  misapplies  the  law,  and  compels  the 
companies  to  serve  a  certain  class  ot  ship- 
pers at  an  unreasonable  rate,  and  to  take  a 
rate  lower  than  is  charged  other  8hip)>ers 
for  a  like  service,  which  involves  less  ex- 
pense to  the  companies. 

A  loss  of  revenue  is  alleged,  which  will 
result  in  a  deprivation  of  their  property 
without  due  process  of  law,  and  that  the 
enforcement  of  the  order,  even  if  it  be 
finally  set  aside,  will  cause  great  disturb- 
ance to  the  business  of  the  companies. 

The  Commission  meets  those  points  with 
denials  of  tlie  facts  alleged  and  their  con- 
sequencos,  and  opposes  them  as  well  by 
other   facts  and  cousiderntinns. 

It  asserts  that  the  bill  has  no  equity 
because  all  the  matters  and  things  set  forth 
therein  are  cognizable  before  it  (the  Com- 
mission), and  it  has  the  power  to  suspend, 
modify,  or  amend  its  order  as  upon  a  proper 
showing  might  be  proper;  that  it  has  in- 
formation for  such  action,  for,  under  the 
law,  the  operation  and  operating  results 
of  each  railroad  are  required  to  be  filed 
with  it,  "and  the  subject  is  under  constant 
investigation."  And  in  such  investigation, 
it  was  alleged,  many  elements  must  enter, 
and  that  the  fixed  chargi^s  of  maintenance 
and  operation  and  the  cost  of  operation  and 
handling  of  different  classes  of  freight,  state 
and  interstate,  hauled  on  the  same  train, 
widely  <lifferent  in  character  and  value,  can- 
not   inathematicallv    be    determined    so    as 
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98]  to  api>ortinn  to  each  class  *of  traffic  its 
pro|)er  division  of  costs,  and  that  no  method 
of  ai)i>ortinnment  can  be  devised  except  that 
which  involves  the  exercise  of  judgment,  and 
the  results  vary  according  to  tlie  method 
useil.  The  Commission,  therefore,  says  that 
the  statements  and  allegations  of  the  bill 
are  mere  conclusions  and  opinions,  which 
necessarily  involve  consideration  of  all  these 
complex  and  diificult  problems,  and  should 
not  be  accepted  for  the  purpose  of  setting 
aside  its  order. 

Supplementing  this,  the  Commission  sets 
forth  that  on  the  hearing  before  it,  oral  and 
documentary  evidence  was  taken,  to  which 
it  gave  full  consideration,  and  to  the  re- 
ports filed  by  the  companies  with  it  in 
accordance  with  the  statute,  and  that  its 
order  was  made  in  accordance  with  the 
statute,  and  that,  so  far  from  exceeding  its 
powers,  it  might  have  made  a  greater  re- 
duction; but  it  left  the  companies  on  the 
Atlantic  seaboard  business  destined  to  Mis- 
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souri  points  to  charge  100  per  cent  more 
than  the  same  railroads  voluntarily  charce 
on  transcontinental  business,  and  it  is  al- 
leged that  it  appeared  from  the  testimony 
of  one  witness  tliat  the  latter  business  yield- 
ed  some  profit,  and  by  another  witness,  testi- 
fying as  an  expert,  that  a  rate  50  per  cent 
higher  would  be  "too  large,  of  course." 

The  Commission  alleges  the  reasonablenes3> 
of  the  rates  ordered  by  it,  and  that  they  are 
less  than  the  companies  charge  and  accept 
for  transcontinental  freight  originating  at 
the  Atlantic  seaboard  and  destined  to  Pacific 
coast  terminals,  the  expense  of  service  Iwing 
no  greater.  A  comparison  is  made  also  witli 
Montana  points  and  Spokane  points  show- 
ing the  rates  to  be  less  than  to  the  Mis- 
souri river  cities,  carried  on  the  same  rail- 
roads. So  also  to  Oklahoma  common  p  )iiits. 
So  also  for  trallic  originating  at  Pittsburg 
and  carried  throiigli  Chicago  to  ^lissouri 
river  points,  and  at  Chicago  destined  to- 
Texas  common  points. 

•The  reason  given  by  the  Commission  [99 
for  not  <listurbing  the  rates  of  the  Kastoru 
roads  is  that  neitiier  the  omplainant  before 
it  nor  the  companies  charged  that  these  rates 
were  excessive,  nor  was  a  reduction  of  tiiera 
sougiit;  but,  on  the  contrary,  it  was  con- 
ceded that  such  rates  were  just  an<l  reason- 
able. Ulie  Eastern  carriers  were,  therefore, 
dismissed  from  the  proceedings. 

Ihe  other  allegations  but  give  further  de- 
tails and  illustrations  of  the  lorevroiuir. 

An  order  was  made  alh)wing  the  Illinois 
Central  Railway  Com])aiiy,  the  Ateliistm,  To- 
peka,  &  Santa  Fe  llailroad  (oinpaiiy,  the 
Chicago  &  Alton  Railroad  Company,  the 
Missouri  Pacific  Railway  Ccunpany,  the  Mis- 
souri, Kansas,  &  Texas  Railway  Coinpany, 
and  the  St.  Louis  &  San  Fraiieise)  Railroad 
Company  to  file  petitions  of  intervention. 
The  allegations  of  these  petitions  are  sub- 
stantially the  same  as  those  of  the  bill, 
'i  he  answer  filed  by  the  Interstate  Conmierce 
(Commission  to  the  bill  was  taken  as  filed  to 
the  intervening  ])etition. 

Leave  to  intervene  was  also  given  to  cer- 
tain business  houses  of  Milwaukee.  St. 
Louis,  Chicago,  Detroit,  ami  Cleveland. 
Their  petition  set  forth  with  s«>me  detail 
the  discrimination,  as  it  was  alleged,  that 
would  be  worked  against  them  in  favor  of 
menhants  at  the  Atlantic  seaboard  and  Mis- 
souri river  cities  by  th&  order  <»f  the  Com- 
mi^sion,  and  also  the  disturbance  of  the 
commercial  conditions  whicli  would  result 
from  the  order.  The  Burham  llanna  Dry 
(?oods  Company,  one  of  the  com]dainants  be- 
fore the  Commission,  and  a  number  of  other 
corporations  and  copartnerships  were  al- 
lowetl  to  file  petitions  in  intervention.  The 
|x»titions  defentled  the  order  of  the  Commis- 
sion, and  again  asserted  that  the  rates  be- 
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tween  the  Mississippi  and  the  Missouri  riv- 
ers were  unreasonable. 

Evidence  was  taken  and  the  court  made 
the  temporary  injunction  permanent. 
100]  *lhe  court  carried  into  and  made  the 
foundation  of  its  opinion  the  conception  it 
had  formed  and  expressed  upon  granting 
the  preliminary  injunction;  that  is,  that 
the  purpose  of  the  Commission  was  not  so 
much  tlie  reduction  of  unreasonable  rates, 
as  protection  of  the  Missouri  river  cities 
against  competition.  The  court  said:  "In- 
deed, the  contest,  in  its  larger  aspect,  is  a 
contest  not  so  much  between  the  shippers 
rnd  the  railroads,  as  between  the  commercial 
and  manufacturing  interests  of  the  Missouri 
river  cities  and  of  the  Atlantic  seaboard 
on  the  one  part  (their  interests  being  identi- 
cal), and  the  commercial  and  manufacturing 
interests  of  what  is  known  as  the  Central 
Traflic  territory  (the  territory  west  of  Buf- 
falo, Pittsburg,  and  Parkersburg,  and  east  of 
the  Mississippi  river)  on  the  other  part." 

To  support  this  view  it  was  said  that 
the  differential  of  9  cents  on  merchandise 
from  the  Atlantic  seaboard  to  the  Missouri 
river  cities,  whatever  be  the  principle  upon 
which  the  order  was  based,  will  be  "to  pro- 
tect to  a  certain  degree  the  Missouri  river 
Jobbers  and  manufacturers  within  a  certain 
zone  of  territory  against  the  jobbers  and 
manufacturers  of  Central  Trafllic  Associa- 
tion territory'  ...  as  also  to  open  up 
to  the  Atlantic  seaboard,"  in  its  trade  with 
the  Missouri  river  "zones  of  territory,  the 
advantages  contained  in  the  differential 
against  the  competition  of  both  the  inter- 
vening Central  Traffic  Association  territory 
and  the  Missouri  river  territory."  And  this, 
it  was  asserted,  was  the  exercise  of  a  "power 
artificially  to  apportion  out  the  country  into 
zones  tributary  to  given  trade  centers,  to  be 
predetermined  by  the  Commission,  and  non- 
tributary  to  others."  This,  it  was  further 
said,  was  a  "power  essentially  diflferent  in 
principle  from  the  mere  power  of  naming 
rates  that  are  reasonable." 

We  make  these  quotations  from  the  opin- 
ion of  the  court  because  they  put,  in  a 
clear  and  condensed  way,  the  ultimate  con- 
tention of  the  companies,  and  the  evil,  as 
101]  they  see  •it,  in  the  order  of  the  Com- 
mission, and  which  is  intended  to  be  ex- 
hibited by  their  voluminous  pleadings  and 
arguments.  And  such,  it  is  insisted,  was 
the  conscious  purpose  of  the  Commission, — 
a  view  in  which  the  circuit  court  concurred, 
deducing  it  from  certain  avowals  of  the 
Commission  in  its  report. 

Such  purpose  and  the  want  of  power  in 
the  Commission  to  execute  it  is  the  founda- 
tion of  the  court's  opinion.  No  analysis  of 
the  facts  was  made  which  concerned  any 
other  proposition  or  issue.  The  question  in- 
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volved,  the  court  said,  was  not  one  of  fact, 
but  one  of  power;  it  is  not  whether,  by  the 
application  of  correct  principles,  a  given 
rate  had  been  decided  to  be  unreasonable, 
but  whether  the  principles  applied  are  those 
within  the  power  of  the  Commission.  If 
this  be  so,  we  may  wonder  at  the  volumin- 
ous pleadings  and  the  equally  voluminous 
evidence.  The  elements  of  it  were  on  the 
face  of  the  report  of  the  Commission.  The 
court  certainly  thought  it  could  be  dis- 
cerned on  the  face  of  the  pleadings  when 
passing  on  the  motion  for  preliminary  in- 
junction. This  question,  thou,  we  must  re- 
gard as  paramount,  and  to  it  we  will  ad- 
dress ourselves.  It  niav  be  tliat  no  other 
question  is  necessary  to  be  decided.  What 
the  court  would  have  done  with  all  other 
questions,  we  are  not  able  to  say.  It  took 
occasion  to  remark: 

"It  must  be  understood,  however,  that 
these  orders  of  the  Commission  are  enjoined 
simply  because,  in  our  judgment,  they  lay 
upon  the  commerce  and  manufacturing  of 
tlier  localities  afTected  on  artificial  hand 
that  Congress  never  inten<]ed  should  be  put 
forth,  and  therefore  are  outside  the  power 
conferred  on  the  Connnission  bv  Conjrress: 
for  with  the  question  of  a  reduction  in 
rates,  or  a  readjustment  of  rates,  from 
which  such  artificial  results  have  been  elimi- 
nated,  we  are  not  now  dealing." 

A  member  of  the  court  dissented  from 
its  judgment,  and  declared  the  grievance 
that  the  companies  asserted  *against[102 
the  order  of  the  Commission  was  not  sus- 
tained by  the  evidence. 

Is  it  true  that  the  Interstate  Commerce 
Commission  by  its  order  exercised  a  power 
"artificially  to  apportion  out  the  country  in- 
to zones  tributary  to  given  trade  centers," 
and  intentionally  exercised  it  to  protect  the 
Missouri  river  cities  against  the  competition 
of  other  cities?     If  that  be  the  necessarv 
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conclusion,  the  judgment  of  the  circuit 
court,  it  may  be  contended,  was  right.  Such 
conclusion  we  should  certainly  be  reluctant 
to  adopt.  From  whatever  standpoint  the 
powers  of  the  Interstate  Commerce  Commis- 
sion may  be  viewed,  they  touch  many  in- 
terests, they  may  have  great  consequences. 
They  are  expected  to  be  exercised  in  the 
coldest  neutrality.  The  Commission  was  in- 
stituted to  pre\'ent  discrimination  between 
persons  and  places.  It  would  indeed  be  an 
abuse  of  its  powers  to  exercise  them  so  aa 
to  cause  either.  And  the  training  that  is 
required,  the  comprehensive  knowledge 
which  is  possessed,  guards  or  tends  to  guard 
against  the  accidental  abuse  of  its  powers, 
or,  if  such  abuse  occur,  to  correct  it.  The 
possession  of  such  advantages  is  one  of  its 
defenses.  It  alleges  that  by  §  12  of  the  in- 
terstate commerce  act  it  is  given  authority 
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to  inquire  into  the  management  of  the  busi- 
ness of  all  common  carriers  subject  to  the 
provisions  of  the  act,  and  is  required  to 
keep  itself  informed  as  to  the  manner  and 
method  in  which  the  same  is  conducted, 
and  is  "authorized  and  required  to  exe- 
cute and  enforce  the  provisions  of  the  act." 
Other  sections  are  more  specific  in  grants 
of  power.  Rates  may  not  only  be  investigat* 
«d  and  be  pronounced  unjust  or  unreason- 
able or  discriminatory,  but  other  rates  may 
be  prescribed.  These,  we  repeat,  are  great 
powers,  and  means  of  their  proper  exercise 
are  conferred.  Investigation  may  be  con- 
ducted, and,  as  the  Commission  says  in  its 
answer,  "that  to  enable  it  to  perform  its 
duties,  such  information  as  shows  the  opera- 
103]  tions  and  operating  results  *of  each 
railway  is  required  to  be  filed  with  it,  and 
the  subject  is  under  constant  investigation." 

The  outlook  of  the  Commission  and  its 
powers  must  be  greater  than  the  interest  of 
the  railroads  or  of  that  which  may  affect 
those  interests.  It  must  be  as  compre- 
hensive as  the  interest  of  the  whole  coun- 
try. If  the  problems  which  are  presented 
to  it,  therefore,  are  complex  and  diflficult, 
the  nionns  of  solving  them  are  as  great  and 
adequate  as  can  be  provided.  And  argu- 
ments wliicli  point  out  and  assail  the  im- 
perfection which  may  appear  in  the  result, 
this  court  has  taken  occasion  to  character- 
ize. "[They]  assail,"  it  was  said,  "the  wis- 
dom of  Congress  in  conferring  upon  the 
Commission  the  power  which  has  been 
lodged  in  that  body  to  consider  complaints 
as  to  violations  of  the  statute,  and  to  cor- 
rect them  if  found  to  exist,  or  attack  as 
crude  or  inexpedient  the  action  of  the  Com- 
mission in  performance  of  the  administra- 
tive functions  vested  in  it,  and  upon  such 
assumption  invoke  the  exercise  of  unwar- 
ranted judicial  power  to  correct  the  assumed 
evils."  Interstate  Commerce  Commission 
V.  Illinois  C.  R.  Co.  215  U.  S.  4'y2,  478,  ante, 
280,  291,  30  Sup.  Ct.  Rep.  155,  163.  It 
was,  of  course,  recognized  in  that  case  that 
there  must  be  power  in  the  Commission  to 
make  the  order  which  might  be  subject  to 
attack,  but  want  of  power  was  distinguished 
from  the  mere  expediency  or  wisdom  of  mak- 
ing it,  which,  it  was  declared,  was  not  open 
to  judicial  review. 

We  return,  therefore,  to  the  question  of 
the  power  of  the  Commission  and  its  pur- 
pose. The  complainant  before  that  body 
presented  two  issues:  The  effect  of  the  rates 
from  the  Atlantic  seaboard  as  discriminat- 
ing against  the  Missouri  river  cities  in  favor 
of  St.  Paul  and  Minneapolis,  and  their  un- 
reasonableness of  and  in  themselves.  The 
first  we  may  immediately  put  out  of  view. 
It  was  decided  adversely  to  the  complain- 
ants Ik* fore  the  Commission,  and  we  may 
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say  at  the  outset  that  the  contention  of  the 
railroad  'companies  that  it  was  the  [104 
only  issue  presented  to  the  Commission  is 
not  justified. 

The  second  issue  was  decided  in  favor  of 
the  complainants,  the  Commission  finding 
that  the  through  rates  were  unreasonable  of 
and  in  themselves,  and  was  caused  by  the 
charge  from  the  Mississippi  river  crossings 
to  the  Missouri  river  cities.  The  grounds 
of  its  decision  and  principles  upon  which  it 
proceeded  the  Commission  set  fortli  in  its 
report,  and  to  some  extent  all  of  the  fac- 
tors upon  which  the  decision  is  based  and 
supported.  Indeed,  the  pleadings  in  the 
case  and  the  argument  of  counsel  are  but 
fuller  explanations  of  the  elements  set  out 
in  the  report.  The  controversy,  therefore, 
is  not  so  much  as  to  what  these  factors  are 
as  what  they  establish  as  to  the  power  of 
the  Commission  to  make  the  order.  The  ef- 
fect of  the  order,  it  is  contended,  as  we 
have  seen,  is  to  create  artificial  zones,  trib- 
utary to  certain  trade  centers,  or,  as  it 
is  expressed  by  the  railroad  companies,  the 
effect  of  the  order  is  to  destroy  the  system 
of  rates  which  has  existed  ever  since  tii3 
railroads  were  constructed,  and  to  "over- 
turn the  equality  of  opportunity  in  compe- 
tition" which  certain  commercial  centers 
possessed  under  that  system,  and  to  substi- 
tute an  artificial  system,  the  feature  of 
which  is  special  advantages  in  rates  to 
special  sections.  And  it  is  said  the  onler 
was  entered  for  such  purpose.  The  appellee 
interveners,  who  are  merchants  and  jobbers 
of  the  territory  known  as  the  Central 
Freight  Association  territory,  attack  the 
order  on  the  ground  (a)  that  it  violates 
§  2  of  the  interstate  commerce  act,  in  that 
it  compels  a  charge  to  them  for  like  kind 
of  traffic  under  substantially  similar  cir- 
cumstances and  conditions  greater  than  is 
charged  to  their  competitors  in  seaboard 
territory  and  on  the  Missouri  river;  (b)  the 
order  is  in  contravention  of  §  3,  in  that  it 
gives  an  unreasonable  preference  to  mer- 
chants and  jobbers  in  the  seaboard  territory 
and  on  the  Missouri  river  over  merchants 
and  jobbers  in  Central  •Freight  As- [105 
sociation  territory;  (c)  that  it  arbitrarily 
attempts  to  change  existing  commercial  con- 
ditions upon  which  the  various  diHtributni!? 
centers  of  the  seaboard,  Middle  West,  and 
West  have  become  established;  (d)  the  pow- 
er of  the  Commission  is  limited  to  the  re- 
duction of  unreasonable  rates,  and  that  the 
rates  reduced  are  not  shown  to  be  such  in 
themselves;  (e)  the  order  is  void,  it  be- 
ing an  attempt  at  legislation  on  the  sub- 
ject of  general  adjustment  of  rates. 

These  contentions  present  the  full  offend- 
ing of  the  order,  and  the  summary  of  them 
is    that   rates    long    established   have    been 
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changed,    commercial    conditions    are    dis-  criminatory  or  unjustly  prejudicial?     Can 

turbed,  and  equal  opportunities  of  compc-  they    be    changed   without    doing    injustice 

titicn  of  certain  commercial  centers  which  elsewhere?" 

have  grown  up  have  been  taken  away,  and  We  think  the  charge  also  puts  out  of 
undue  protection  given  to  others.  This  view  the  disclaimers  of  such  purpose  in  tbe 
seems  very  formidable  in  the  recitation,  answer  of  the  Commission  in  its  report  to 
But  it  is  met  by  countercharges  of  dis-  Congress,  and  its  insistence  that  it  is  con- 
crimination,  and  that  the  equal  opportuni-  strained  by  the  law  to  act  only  on  corn- 
ties  of  competition  contended  for  is  a  power  plaint  to  it,  and  that  it  is  open  at  all 
which  has  grown  up  and  is  supported  by  times  to  be  appealed  to  redress  the  griev- 
tlie  existence  of  unjust  freight  rates.  It  is  ances  any  shipper  or  locality  may  have, 
certain  that  the  subject  has  taken  on  more  Nor  did  the  Commission  ignore  or  underes- 
complexity  than  it  had  before  the  Inter-  timate  the  manner  in  which  the  lines  of 
state  Commerce  Commission,  and  the  Com-  railroads  had  been  extended,  or  the  system 
mission  has  made  this  the  basis  of  a  mo-  of  rates  or  rate  making  which  had  result- 
tion  to  dismiss  the  suit  as  to  the  inter-  ed.  That  is  the  system  of  making  ratea 
vening  railruads  and  all  the  intervening^  upon  certain  basing  lines  or  points, 
merchants  and  manufacturers,  on  the  Rates  "break"  at  such  points,  it  was  proved, 
ground,  as  to  the  railroads,  among  others,  as  a  result  *of  building  independ-  [107 
that  the  order  does  not  run  against  or  cut  lines  westward,  in  other  words,  lines 
up(>rale  upon  them,  and  that  no  right  of  of  railroads  were  built  to  certain  cities  from 
theirs  can  be  determined  by  the  decree.  On  the  Kast,  seeking  such  cities,  it  may  be, 
tiio  ground  as  to  the  interveners,  that  over  because  of  their  natural  situation  and  fa- 
the  matters  herein  the  courts  exercise  only  cilities,  and  other  independent  lines  build- 
the  jurisdiction  conferred  by  the  act  to  reg  ing  westward,  each  line  fixing  its  own  rates 
ulate  commerce,  and  not  general  e<ruity  pow-  or  uniting  according  to  circumstances  in 
ers,  and  that  the  matter  to  be  determined  is  joint  rates.  It  is  the  observance  of  such 
not  the  respective  rights  of  shippers  or  lo-  points  that  give  and  maintain,  as  we  un- 
calities,  but  the  validity  of  the  order  of  derstand  the  contention  of  the  railroads, 
the  Commission,  and  that  the  interveners  to  certain  cities  ''the  equal  opportunity  in 
have  a  complete  remedy  by  application  to  the  distribution  of  merchandise  with  the 
the  Commission.  And  we  may  say  here,  as  merchants  in  the  East,  and  with  the  mer- 
addiiig  to  the  complex  elTect  and  interest  of  chants  to  the  West  of  said  cities,  so  far 
lOG]  the  questions  ^presented,  that  the  as  their  business  is  aiTected  by  trade  rates." 
chambers  of  conunerce  and  boards  of  trades  That  this  was  carefully  considered  is  mani* 
of  certain  Kasteni  cities  have  presented  a  fest,  for  the  Commission  resisted  the  argu- 
brief  in  defense  of  the  order,  asserting  a  ment  which  was  made  against  basing  rates 
vital   interest  in   its   preservation,   and   ex-  on  such  points,  saying: 

hibiting  and  illustrating  the  discrimination  "We  are  not  impressed  with  the  view  that 
which,  as  they  contend,  exists  against  them  the  system  of  making  rates  on  certain  baa- 
by  the  breaking  of  rates  at  the  Mississippi  ing  lines  should  be  abolishc^d.  No  system  of 
river  crossings.  rate  making  has  been  suggested  as  a  substi- 
Let  us  see,  therefore,  upon  what  grounds  tute  for  it,  except  one  based  upon  the 
the  Commission  proceeded.  The  Comniis-  postage-stamp  theorj',  or  one  based  strictly 
sion  is  accused  by  the  railroad  companies  upon  mileage.  Either  of  these  would  create 
of  attempting  to  substitute  an  artificial  sys-  revolution  in  transportation  aflfaira  and 
teni  of  ratemaking  for  a  long-established  chaos  in  commercial  affairs  that  have  been 
system,  and  to  protect  or  foster  particular  builded  upon  the  S3'stem  of  rate  making 
localities  of  production  and  distribution,  now  in  effect.  It  must  not,  however,  be 
Certain  remarks  of  the  Commission  are  cited  assumed  that  a  basing  line  for  rates  may 
to  support  the  charge.  We  think  the  charge  be  established  and  be  mode  an  imiiassable 
puts  out  of  view  all  else  that  was  said  by  barrier  for  through  rates,  or  that  cities  or 
the  Commission,  puts  out.  of  view  the  com-  markets  located  at  or  upon  such  basing  line 
prehensive  consideration  the  Commission  ,^^^.^  ^^^  inviolable  possession  of,  or  hold 
tcM>k  as  exhibited  ,n  the  explicit  declaration,  ^^^  ^.^^  ^  distribute  traffic  in  or 

made  after  quoting  the  local  class  rates  be-  »*      V.,      j.      -i.         i  •       v         j      -n^    i 

.             xu                    •            X               111  frf>m  the  territory  lying  beyond.     Develop- 

tween    the    rivers    m    cents    per    hundred  .     ,       .       ,                      . 

,K)und«,  that  'these  are  the  rates  that  are  «"^"*  <>'  "^^^^^^  resources  increase  in  pop- 
a«lded  to  the  rates  up  to  the  Mississippi  "^«t»*^"»  ^^^^'^^  o'  manufacturing  or  pro- 
river  crossings  to  make  up  the  through  Cueing  facilities,  and  increa.sed  traffic  on 
rates  from  the  Atlantic  seaboard  to  the  Mis-  railroads,  create  changed  conditions  which 
souri  river  cities.  Are  these  rates,  as  so  may  warrant  changes  in  rates  and  in  rate 
use<l,  and  the  through  rates  resulting  there-  adjustments  in  order  to  afford  just  and  rca- 
from,  unwarrantably  high  or  unduly  dis-  souable  opportunity  for  interchange  nf  traf-, 
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fie  between  points  of  production  and  points 
of  large  consumption." 

It  was  the  sense  of  the  Commission, 
108]  however,  that  such  'points  could  not 
be  immovable  forever  and  fixed  forever 
against  power  of  changing,  or  that 
through  rates  based  on  such  points  must 
be  exempt  from  regulation,  no  matter 
what  their  character,  or  be  constituted 
at  the  will  of  the  railroad  of  the  sum 
of  local  rates  or  the  sum  of  rates  from 
one  basing  point  to  another,  however 
unjust  the  rates  might  be.  Indeed,  as 
pointed  out  in  the  brief  of  the  appellants  in 
No.  G64,  the  railway  companies  adhere  to 
no  such  construction  of  rates.  As  there 
■said,  "the  Pacific  coast  terminal  rates,  the 
Washington  and  Spokane  common-point 
rates,  the  Oklahoma  rates,  and  the  £1  Paso 
and  Texas  common-point  rates,  arc  each  and 
all  a  departure  therefrom,  and  all  are  much 
less  than  the  rates  ordered  by  the  Commis- 


>i 


sion. 

As  we  have  said,  the  Commission  is  the 
tribunal  that  is  intrusted  with  the  execution 
of  the  interstate  commerce  laws,  and  has 
been  given  very  comprehensive  powers  in 
the  investigation  of  and  determination  of 
the  proportion  which  the  rates  charged  shall 
bear  to  the  service  rendered,  and  this  power 
exists,  whether  the  system  of  rates  be  old  or 
new.  If  old,  interests  will  have  probably 
become  attached  to  them,  and,  it  may  be, 
will  be  disturbed  or  disordered  if  they  be 
•changed.  Such  circumstance  is,  of  course, 
proper  to  be  considered,  and  constitutes  an 
element  in  the  problem  of  regulation,  but  it 
does  not  take  jurisdiction  away  to  enter- 
tain and  attempt  to  resolve  the  problem. 
And  it  may  be  that  there  cannot  be  an  ac- 
commodation of  all  interests  in  one  proceed- 
ing. This  the  Commission  has  realized  and 
«xpressed.  The  Commission,  meeting  a  pos- 
sible suggestion  that  if  the  part  of  the 
through  haul,  which  consisted  of  the  rate 
between  the  rivers,  was  too  high,  all  rates 
between  the  rivers  might  be  too  high,  said: 

''If  the  local  class  rates  of  defendants 
l)etween  the  Mississippi  and  Missouri  rivers 
were  reduced,  it  would  give  the  same  degree 
■of  advantage  to  all  the  producing  and  dis- 
tributing centers  on  the  east  of  the  Missouri 
109]  river,  'and  their  relative  advantages 
or  disadvantages  would  not  be  changed,  while 
a  very  serious  inroad  upon  the  revenues  of 
the  carriers  would  inevitably  result,  and 
at  a  time  of  industrial  depression  when  it 
could  not  well  be  borne.  Such  a  change 
would  necessitate  corresponding  changes  in 
the  rates  to  and  from  intermediate  points, 
and  would  probably  be  reflected  in  changi's 
in  commodity  rates  as  well.  The  local  class 
rates  between  the  rivers  are  high,  but  this 
is  not  the  time  to  precipitate  such  a  vio- 
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lent  change  as  would  follow  an  important  re- 
duction of  them.  The  first-class  rate  from 
Buffalo  to  Chicago,  about  540  miles,  and 
from  Pittsburg  to  Chicago,  about  405  mileb, 
is  45  cents.  From  Cincinnati  to  Chicago, 
306  miles,  it  is  40  cents." 

We  may  say  in  passing  that  the  passage 
thus  quoted  is  one  of  those  which  is  ad- 
duced to  support  the  contention  that  the 
Commission's  purpose  was  to  introduce  a 
new  system  of  rate  making  and  build  up 
certain  distributing  centers.  We  do  not 
think  so.  It  only  shows  that  the  accusa- 
tion that  all  rates  between  the  rivers  'were 
too  high  might  be  justified,  but  that  it 
would  be  unjust  to  the  carriers  to  reduce 
them  at  that  time.  It  is  somewhat  strange 
that  that  which  was  done  in  the  interest 
of  the  carriers  should  be  brought  forward 
by  them  to  attack  .the  action  of  the  Com- 
mission. It  is  very  clear  that  by  a  vol- 
untary reduction  by  them  of  such  rates, 
the  equality  of  opportunity  dependent  upon 
them  would  be  restored.  We  make  this  ob- 
servation to  bring  out  clearly  the  relation 
of  the  railroad  companies  to  the  grievance 
complained  of.  That  the  companies  may 
complain  of  the  reduction  made  by  the  <.'om- 
mission  so  far  as  it  aiTects  their  revenues 
is  one  thing.  To  complain  of  it  as  it  may 
affect  shippers  or  trade  centers  is  another. 
We  have  said  several  times  that  we  will 
not  listen  to  a  party  who  complains  of  a 
grievance  which  is  not  his.  Clark  v.  Kansas 
City,  376  U.  S.  114,  118,  44  L.  ed.  392,  300, 
20  Sup.  Ct.  Rep.  284;  Smiley  v.  Kansas, 
196  U.  S.  447,  49  L.  ed.  546,  25  Sup.  Ct 
Rep.  289. 

But,  it  may  be  said,  such  limitations  up- 
on the  companies  *is  not  of  conse-  [110 
quence,  for  shippers  and  trade  centers  are 
here  with  complaints.  It  is  doubtful  if  they 
are  properly  here,  or  rather,  were  properly 
permitted  to  intervene.  Wo  have  sai<l  that 
the  act  to  regulate  commerce  was  intended  to 
be  an  efTective  means  for  redressing  wrongs 
resulting  from  unjust  discrimination  and 
undue  preference,  and  this  must  be  so, 
whether  persons  or  places  be  sufferers.  Tex- 
as k  P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204 
U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct.  Rep. 
350,  9  A.  &  E.  Ann.  Cas.  1075.  We  have 
also  said  that  the  primary  jurisdiction  is 
with  the  Commission,  the  power  of  the 
courts  being  that  of  review,  and  is  confined 
in  that  review  to  questions  of  constitution- 
al power  and  all  pertinent  questions  as  to 
whether  the  action  of  the  Commission  is 
within  the  scope  of  the  delegated  authority 
under  which  it  purports  to  have  been  made. 
Interstate  Commerce  Commission  v.  Illinois 
C.  R.  Co.  215  U.  S.  452,  478,  ante,  280,  291, 
30  Sup.  Ct.  Rep.  155,  163. 

The  order  of  the  Commiasion^  besides,  is 
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strictly  limited.  It  was  intended  to  deter-  Mr.  Justice  White,  dissenting: 
mine  nothing,  and  it  determines  nothing  The  oourt  below  enjoined  the  execution 
but  that  the  through  rates  on  Atlantic  sea-  of  the  order  of  the  Commission  because  it 
board  shipments  to  the  Missouri  river  cities  was  of  the  opinion  that  that  body  had  ex- 
are  too  high.  That  order  is  alone  open  to  ceeded  the  powers  conferred  upon  it  by  the 
review.     Whether  other  persons    cit.es,  or  ^.^  to  regulate  commerce,  since  it  had  based 

areas   of   territory   have   grounds   of   com-    ;x-  ^,j^^  ,,^ .,  ..       ^,    ^  .^  ^^ 

,  .  .   .,             .             V           1-    X-      *    XI  *^*  order  upon  the  assumption  that  it  was 

plaint,  the  way  is  open  by  application  to  the  -i-^^x         j      .,         ^,     '             •«*.ivw«» 

Commission  for  inquiry  and  remedy.  In  ^^8  duty  under  the  act  to  secure  a  relatively 
that  inquiry  many  elements  may  enter  upon  ^^"^^  ****''*  ^^  *^^  ^'°^"™^  ^^  interstate  com- 
which  the  judgment  of  the  Commission  "™®'**'®  ^  communities  and  places,  and  there- 
should  first  pass,  and  of  which  the  courts  '^f®  ^^^^  >^  ^^s  »^  province  to  alter  otlier- 
should  not  be  called  upon  in  advance  to  ^'^^  ^^^^  rate«  for  the  ♦purpose  of  [112 
intimate  an  opinion.  The  reasons  for  this  correcting  the  inequalities  which  otherwise 
we  have  indicated,  and  they  will  be  found  would  arise  from  the  competitive  rivalry  be 
at  length  in  the  cases  which  we  have  cited.  ^^^^  sections  and  places.    As,  in  my  opinion. 

One  question  remains  for  discussion,— the  |^®  ^^'-^^^  *^*®w  w*8  correct  in  the  view  which 
finding  of  the  Commission  upon  the  char-  *^  ^^^^  ^^  *^®  ^^^^^  of  **i«  Commission,  and 
acter  of  the  rate,  whether  it  is  unreason-  w**  ""'^^^  *"  holding  that  the  powtr  which 
able  as  decided.  Such  decision,  we  have  said  *^®  order  manifested  v/as  not  conferred  by 
with  tiresome  repetition,  is  peculiarly  the  '*^^'  ^  dissent  from  the  judcr'.Meiit  of  re- 
province  of  the  Commission  to  make,  and  ^'e"*l  now  announced.  K  do.s  not.  how- 
tliat  its  findings  are  fortified  by  presump-  ®^'®^»  ^^^^^  ^^  "»c  necessary  that  I  sliould  do 
tions  of  truth,  "due  to  the  judgments  of  a  ^o*"®  ^^^^  ®^^*o  the  fact  of  iny  dissent  for 
tribunal  appointed  by  law  and  informed  by  ^^^  following  reasons:  The  judgment  of 
experience."  Illinois  C.  R.  Co.  v.  Interstate  reversal  is  based  not  upon  the  ruling  that 
111]  Commerce  •Commission,  200  U.S.  454,  ^^^  Commission  possessed  the  authority  to 
51  L.  ed.  1133,  27  Sup.  Ct.  Rep.  700,  and  cas-  °**^«  ^^«  ^^^^^  if  ^^  was  based  upon  the 
08  cited.  The  testimony  in  this  case  does  not  assertion  of  power  upon  which  the  court 
shake  the  strength  of  such  presumptions,  be^ow  found  the  order  must  necessarily  rest. 
We  have  seen  that  the  circuit  court  re-  ^"^  exclusively  upon  the  theory  that  the 
f rained  from  expressing  an  opinion  upon  eourt  below,  while  rightly  holding  that  the 
anything  but  the  power  of  the  Commission.  Commission  had  not  the  power  which  it 
Circuit  Judge  Baker,  dissenting  from  that  assumed  that  body  had  exerted  in  making 
view,  went  further  and  said:  ^^^  order,  had  nevertheless  mistakenly  en- 

"Complainants  are  common  carriers  whose  joined  the  order,  because  it  did  not  exert, 
rates  on  certain  traffic  are  directed  to  be  or  attempt  to  exert,  the  power  which  the 
reduced  by  the  order  complained  of.  Two  eourt  conceived  had  been  called  into  play 
grounds  for  injunction  are  alleged.  One  is  »"  making  it.  In  other  words,  although  the 
that  the  new  rates  are  confiscatory.  There  opinion  now  announced  excludes  the  author- 
is  no  proof  whatever  that  the  rates  which  '^^Y  which  the  lower  court  deemed  the  Com- 
the  Commission  prescribed  as  just  and  rea-  mission  had  exerted  by  the  order  in  ques- 
sonable  are  not  sufficient  to  pay  the  cost  of  *ion»  it  nevertheless  maintains  the  order 
handling  that  traffic,  to  cover  that  traffic's  because  of  the  conclusion  that  the  order  was 
full  proportion  of  maintenance  and  overhead  ^"^  ""  exertion  by  the  Commission  of  its 
expenses,  and  to  return  to  the  carriers  an  authority  on  complaint  that  a  rate  was  un- 
aniple   net   profit.     Furthermore,   proof   is  reasonable  of  itself,  to  correct  such  rate  by 


lacking  that,  if  the  carriers  should  reduc? 
other  rates  to  correct  what  they  claim  is  the 
maladjustment  caused  by  the  Commission's 
order,  the  reduction  would  not  leave  them 
abundant  net  returns.  For  the  purposes 
of  this  hearing,  therefore,  it  must  stand 
as  an  agreed  fact  that  the  present  reduction 
is  neither  directly  nor  indirectly  obnoxious 
to  the  charge  of  taking  private  property 
without  just  compensation."  [171  Fed.  689.] 

We  concur  in  these  conclusions. 

Decree  reversed  and   the  case   remanded 
with  directions  to  dismiss  the  bill  and  all 
proceedings  in  the  Circuit  Court. 
958  218  U.  6. 


substituting  a  reasonable  rate  therefor.  Al- 
though I  am  unable  to  agree  with  the  rea- 
soning by  which  the  court  now  gives  to 
the  order  of  the  Commission  the  narrow 
basis  thus  stated,  as  the  solution  of  tliat 
question  depends  upon  the  idiosyncrasies  of 
this  particular  case  and  involves  no  prin- 
ciple of  general  importance,  it  seems  to  me 
I  am  called  upon  to  do  no  more  than  simply 
to  state   my  inability  to  agree. 


Mr.  Justice  IIolmeR  and  Mr.  Justice  Iiiir» 
ion  join  in  this  dissent. 


1900. 
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113]  •INTERSTATE    COMMERCE    COM- 
MISSION,  Appt., 

V. 

CHICAGO,     BURLINGTON,    k    QUINCY 
RAILROAD  COMPANY  et  al. 

(See  S.  C.  Reporter's  e<L  113-119.) 

This  case  is  governed  by  the  decision  in 
Interstate  Commerce  Commission  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  ante,  046. 

[No.  641.] 

Argued  April  5,  6,  1010.    Decided  May  81, 

1010. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  Illinois  to  review  a  decree  enjoin- 
ing the  enforcement  of  an  order  of  the  In- 
terstate Commerce  Commission,  reducing 
tlirough  rates  from  Chicago  and  St.  Liouis 
to  Denver.    Reversed  and  remanded  for  dia- 

missai.t 

See  pame  case  below,  171  Fed.  680. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Wade  H.  Ellis  and  Lather  M. 
Walter  argued  the  cause,  and,  with  Mr. 
Edwin  P.  Grosvenor,  filed  a  brief  for  ap- 
pellant. 

Messrs.  William  D.  McHagh  and  Sam- 
uel A.  Lynde  argued  the  cause  and  filed 
a  brief  for  appellees: 

If  any  lingering  doubt  exists  as  to  the 
comprehensive  purpose  of  the  Commission  in 
the  orders  in  question,  it  will  be  entirely  re- 
moved and  the  object  of  the  Commission 
clearly  appreciated  by  a  consideration  of  a 
later  decision  by  that  body. 

Indianapolis  Freight  Bureau  y.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  16  Inters.  Com.  Rep. 
66. 

If  the  Interstate  Commerce  Commission, 
under  a  misconception  of  the  law,  condemns 
a  rate  which  is  legal,  the  act  of  the  Commis- 
sion is  beyond  its  powers  and  is  void;  and 
its  order  will  be  set  aside  by  the  court. 

Interstate  Commerce  Commission  v.  Stick- 
ney,  215  U.  S.  08,  ante,  112,  30  Sup.  Ct.  Rep. 
CO;  Southern  R.  Co.  v.  St.  Louis  Hay  & 
Grain  Co.  214  U.  S.  207,  63  L.  ed.  1004*,  20 
Sup.  Ct.  Rep.  678. 

Railroad  companies,  under  the  statute, 
have  a  right  to  rates  which  are  in  conformi- 
ty to  the  standards  established  by  Congress. 
If  this  right  to  charge  a  legal  rate  is  taken 
away  from  a  carrier  by  the  Commission,  and 
the  statute  is  so  construed  as  to  prevent  a 
court  from  inquiring  into  the  fact,  then  the 
carrier  is  deprived  of  its  right  without  due 
process  of  law. 

tLeave  granted,  on  May  31,  1010,  to  pre- 
sent  petition   for   rehearing   herein   within 
thirty  days. 
54  li.  ed. 


Chicago,  M.  &  St.  P.  R.  Co.  ▼.  Minnesota^ 
134  U.  S.  418,  33  L.  ed.  070,  3  Inters.  Com. 
Rep.  200,  10  Sup.  Ct.  Rep.  462,  702;  Mis- 
souri, K.  ft  T.  R.  Co.  V.  Interstate  Com- 
merce Commission,  164  Fed.  646. 

I'he  Commission  cannot  interfere  to 
change  practices  which  are  legal,  and  thua 
invade  the  province  of  railroad  management. 

Interstate  Commerce  Commission  v.  Chi- 
cago G.  W.  R.  Co.  200  U.  S.  108,  118,  52  L. 
ed.  706,  712,  28  Sup.  Ct.  Rep.  403;  Lake 
Shore  &  M.  S.  R.  Co.  ▼.  Smith,  173  U.  S.  684, 
43  L.  ed.  868,  10  Sup.  Ct  Rep.  665. 

When  wo  consider  how  the  orders  in  ques- 
tion will,  if  enforced,  revolutionize  the  rate 
system  which  has  obtained  throughout  the 
West  ever  since  rails  were  laid  into  that 
territory,  and  how  arbitrarily  it  overturns 
all  the  commercial  conditions  which  have 
grown  up  in  reliance  upon  this  rate  system, 
we  see  that  the  orders  are,  in  reality,  legis* 
lation  of  wide  scope,  and  are  void,  as  be- 
yond the  power  of  the  Commission. 

Texas  k  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  107,  234,  40  L.  ed. 
040,  052,  6  Inters.  Com.  Rep.  405,  16  Sup.  Ct. 
Rep.  666. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  case  was  argued  and  submitted  with 
Nos.  663  and  664,  as  involving  the  same 
general  questions.  It  was  disposed  of  in 
the  court  below  with  those  cases  in  the  same 
opinion  (171  Fed.  680)  and  on  the  same 
ground;  to  wit,  that  the  effect  of  the  order 
of  the  Commission  to  enjoin  which  the  suit 
was  brought  apportioned  ''out  the  country 
into  zones  tributary  to  given  trade  centers, 
and  not  tributary  to  others,"  resulting  in 
protection  and  favor  to  the  first.  The  case  \% 
here  on  appeal  from  an  order  ^grant-  [114 
ing  a  preliminary  injunction,  which  was 
moved  upon  the  bill  (to  which  there  was  a 
demurrer  by  the  Interstate  Commerce  Com- 
mission), and  upon  certain  supporting  affi- 
davits. 

The  order  enjoined  was  made  by  the 
Commission  in  a  proceeding  instituted  be- 
fore it  by  one  George  J.  Kendall,  in  which 
he  attacked  certain  rates  charged  by  cer- 
tain carriers  from  New  York,  Chicago,  St. 
Louis,  Omaha,  and  points  taking  similar 
rates  to  Denver,  on  the  ground  that  the 
same  were  excessive  and  discriminatory,  and 
attacked  rates  from  Denver  to  Salt  Lake 
City  on  similar  grounds.  By  an  amended 
complaint  certain  commodity  rates  were  al- 
so attacked. 

After  hearing  and  argument,  the  Commis- 
sion made  its  report,  from  which  the  fol- 
lowing is  an  extract: 

"In  the  Bumham,  H.  M.  Dry  Goods  Co. 
y.  Chicago,  R.  L  &  P.  R.  (Do.  supra    (14 
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Inters.  Com.  Kcp.  299),  we  found  that  the 
defendant  carriers  had  for  years  maintained 
a  line  of  proportional  class  rates  between 
Chicago  and  tlie  Twin  CitieSj  applicable  on 
traffic  from  the  Atlantic  seaboard,  one  third 
less  than  their  local  class  rates  between  Chi- 
cago and  the  Twin  Cities,  and  that  their 
local  rates  had  not  thereby  or  therefore 
been  pulled  down  or  reduced.  We  cannot 
accept  the  theory  that  if  in  this  case  the 
through  rates  from  Chicago  and  St.  J^uis 
to  Denver  are  reduced,  like  reductions  in 
the  local  rates  from  Chicago  or  St.  Louis  to 
the  Missouri  river,  or  from  the  Missouri 
river  to  Denver,  must  automatically  follow. 
If  rates  applicable  only  to  through  business, 
and  that  are  materially  lower  than  the 
local  rates,  can  be  maintained  between  Chi- 
cago and  St.  Paul,  and  in  the  many  other 
instances  which  csould  be  cited  where  the 
carriers  adopt  and  maintain  the  same  prin- 
ciple, without  forcing  reductions  in  tlie  local 
rates,  it  is  obvious  tliat  the  same  thing  can 
be  done  between  Chicago  and  tlie  Missouri 
river,  or  between  Chicago  and  Denver.  As 
has  b(>en  seen,  the  class  rates  from  the  Mis- 
115]  souri  river  to  Denver,  short  *line  dis- 
tance 538  miles,  are  on  a  scale  of  $1.25  per 
]00  pounds,  first  class,  and  from  Denver  to 
Utah  common  points,  about  650  miles,  they 
are  on  a  scale  of  $1.64  per  100  pounds,  first 
claAS.  Measured  by  any  tost,  these  rates 
are  in  both  instances  unreasonable  and  ex- 
cessive. It  seems  obvious  that  they  must  be 
revised,  either  by  voluntary  action  of  the 
carriers  in  conformity  with  the  principles 
announced  in  Spokane  v.  Northern  P.  R.  Co. 
supra  (15  Inters.  Com.  Rep.  376),  or  in 
some  other  proceeding  before  this  Commis- 
sion. For  that  reason  no  reduction  of  those, 
rates  will  be  ordered  in  this  case,  although 
upon  the  record  we  are  convinced  that  they 
are  unwarrantedly  high,  and  that  reason- 
able reduction  therein  would  not  work  any 
undue  reduction  in  the  revenues  of  defend- 
ants. If  those  rates  are  reduced  so  that 
the  combination  on  the  Missouri  river  or 
on  Denver  results  in  reasonable  through 
rates,  it  does  not  necessarily  follow  that 
these  through  rates  must  again  be  reduced. 
Certainly  it  is  l)etter  in  every  instance  where 
important  readjustment  of  rates  is  necessary 
to  have  it  worked  out  by  the  carriers  or 
with  their  co-operation,  if  that  be  possible. 

"The  present  class  rates  from  Chicago  to 
the  Missouri  river  are,  in  cents  i)er  100 
pounds,  as  follows: 

Class   .'.  .12346ABCDE 
Rate  ...   80  65  45  32  27  32  27  22  18%  16 

"The  present  class  rates  from  Chicago  to 
Denver  are,  in  cents  per  100  pounds,  as  fol- 
lows: 

Class  1  2  345A  BCDE 
Rate  205  165  125  97  77  92  72  62  53y,  46 
960 


being  made  up  of  the  sums  of  the  class  rates 
from  Chicago  to  the  Missouri  river  crossings, 
as  above,  a.id  the  class  rates  from  the  Mis- 
souri river  to  Denver,  as  follows: 
Class    ..1       2      345ABCDE 
Rate  ...   125  100  80  65  50  60  45  40  35  30 

"The  present  class  rates  from  St.  Ix)uis 
to  Denver  are,  in  cents  per  100  pounds,  as 
follows : 

*Class  12345ABCD  E[110 
Rate  185  145  115  92  72  84»/2  64y2  57  48»/2  41 
being  made  up  of  the  class  rates  from  St. 
Louis  to  the  Missouri  river,  in  cents  per 
100  pounds,  as  follows: 
Class..  12345  A  BCDE 
Rate.. 60  45  35  27  22  24ya  lOVa  17  13«/a  H 
and  the  above-named  class  rates  from  the 
Missouri  river  to  Denver. 

"As  hereinbefore  stated,  we  find  that  this 
rate  adjustment  is  unjustly  discriminatory 
in  favor  of  the  Missouri  river  cities  and 
against  Denver.  The  through  class  rates 
from  Chicago  to  Denver  and  from  St.  Louis 
Denver  are  unreasonably  high  in  and  of 
themselves.  The  reduction  of  those  rates  as 
herein  ordered  will  not  involve  any  unrea- 
sonable or  undue  reduction  of  the  revenues 
of  the  defendants  affected  thereb}',  ana  for 
these  reasons  and  upon  the  whole  record 
we  are  of  the  opinion  that,  for  the  future, 
reasonable  class  rates  from  Chicago  to  Den- 
ver should  not  exceed,  in  cents  per  100 
pounds,  the  following: 
Class  1  2  346  ABCDE 
Rate  180  145  110  85  67  8OV2  63  54  47  40 
and  that  reasonable  class  rates  from  St. 
Louis  to  Denver  should  not  exceed,  in  cents 
per  100  pounds,  the  following: 
Class  1  2  3  4  5ABCDE 
Rate     162  127  101  8OV2  63  74  56  50  42  36" 

An  order  was  directed  to  be  entered  in 
accordance  with  those  views,  which  was 
done,  and  the  railroads  were  required  there- 
by to  cease  and  desist,  on  or  before  the  1st 
of  May,  1900,  and  for  a  period  of  two  years, 
to  exact  for  the  transportation  of  traffic 
rates  in  excess  of  those  above  mentioned, 
res|)ectively,  from  Chicago  and  St.  Louis  to 
Denver,  and  to  establish  on  or  before  that 
date  and  maintain  said  rates  between  said 
cities. 

The  railroads  affected,  to  wit,  Cliicago, 
Burlington,  &  Quincy  Railroad  Company, 
the  Chicago,  Rock  Island,  &  Pacific  Rail- 
way Company,  Chicago  &  Xortliwotorn 
♦Railway  Company,  Chicago,  Milwau-  [117 
kee,  &  St.  Paul  Railway  Company,  tho  At- 
chison, Topeka,  &  Santa  Fe  Railway  Com- 
pany, Missouri  Pacific  Railway  Company, 
ITnion  Pacific  Railroad  Company,  an<l  the 
Wabash  Railroad  Company,  filed  a  bill  to 
enjoin  the  enforcement  of  the  order. 

In  their  bill  the  companies  described  their 
respective    roads   and    the    termini    of   the 
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roads,  and  alleged  that  the  companies  were 
respectively  engaged  as  common  carriers  in 
the  transportation  of  property  by  railroad 
by  continuous  carriage  or  shipment  from 
and  to  the  points  designated  in  the  report 
and  order  of  the  Commission.  The  bill  al- 
leged the  relation  of  the  carriers  to  one  an- 
other,  and  the  extent  of  their  roads  west- 
ward and  eastward,  and  their  relation  to 
roads  east  of  Chicago  and  the  Mississippi 
river.  The  manner  of  charging  and  adjust- 
ing rates  is  described  in  the  bill,  and  the 
classification  of  freight  which  existed,  as  in 
the  bill  in  Nos.  663  and  664. 

In  the  bill  in  those  cases,  the  Mississippi 
river  was  alleged  to  be  a  basing  point  for 
freight  destined  to  the  Missouri  river  cities. 
In  the  case  at  bar  the  Missouri  river  is 
added  as  a  basing  point  in  the  making  of 
rates  for  the  transportation  of  merchandise 
originating  east  of  the  Mississippi  river, 
destined  to  territory  between  the  rivers  and 
to  the  Missouri  river  cities  and  west  thereof. 
And  it  is  alleged  that  the  making  of  such 
basing  points  *'has  been  due  both  to  nat- 
ural physical  conditions  and  to  the  natural 
development  of  railroad  construction  and  op- 
eration to  and  beyond  said  rivers  and  in 
territory  between  the  same,  and  has  nat- 
urally resulted  in  the  evolution  and  develop- 
ment of  railroad  transportation,  and  the 
business  and  commerce  in  and  through  West- 
ern territory." 

The  facts  which  caused  such  result  are  set 
out  at  length  and  are  in  substance  that  rail- 
roads were  built  westward  to  certain  points, 
and  that  other  and  independent  roads  were 
constructed  farther  westward,  each  road 
118]  charging  its  ^separate  rate,  and  that 
the  places  to  which  and  from  which  the 
roads  were  built  were  natural  distributing 
centers,  "and  were  able  to  compete  on  the 
basis  of  equality  with  each  other  in  the  dis- 
tribution and  sale  of  their  merchandise." 

The  relation  of  the  two  rivers  as  basing 
points  and  why  the  Missouri  was  made  one 
IS  set  forth  in  the  following  paragraph : 

"Your  orators  further  aver  that  long  prior 
to  the  construction  of  any  railroad  westward 
across  the  Missouri  river  to  the  city  of  Den- 
ver, the  said  Missouri  river  had  been  made 
a  basing  point  in  the  making  of  rates  to 
territory  west  of  said  Missouri  river,  and 
that,  as  is  above  stated,  for  many  years  the 
only  railroads  serving  the  said  Missouri 
river  cities  were  lines  of  railroads  entering 
said  cities  from  the  east,  and  terminating 
there,  and  lines  of  raiiroad  beginning  at 
«aid  cities  and  extending  west  therefrom,  and 
that  at  the  time  the  said  four  lines  of  rail- 
road of  your  ordtors,  the  Chicago,  Burling- 
ton, &,  Quincy  Railroad  Company,  the  Chi- 
cago, Rock  Island,  &  Pacific  Railway  Com- 
pany, the  Missouri  Pacific  Railway  Com- 
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pany,  and  the  Atchison,  Topcka,  k  Santa 
Fe  Railway  Company,  were  constructed  west 
of  and  across  the  said  Missouri  river  to  the 
city  of  Denver,  or  other  Colorado  common 
points,  the  said  Missouri  river  cities  and  the 
commercial  interests  tiierein  had  become  ex- 
tensive and  important,  and  the  competi- 
tion with  the  railroads  whose  lines  ter- 
minated at  said  Missouri  river  cities  had 
become  so  active  and  the  competition  be- 
tween the  several  distributing  points  on  said 
Missouri  river  and  east  thereof  had  become 
so  extensive  and  important  that  the  said 
four  companies  whose  lines  were  extciulcd 
across  said  river  and  westward  therefrom 
were  compelled,  by  reason  of  commercial  and 
competitive  conditions,  to  recognize,  adopt, 
and  apply  at  said  Missouri  river  cities  the 
said  system  of  basing  rates  on  the  Missouri 
river  which  had  always  •theretofore  [119 
obtained,  as  hereinabove  set  forth."  That 
is,  as  had  obtained  on  the  Mississippi  river. 

The  other  allegations  supplement  the 
above,  and  are  substantially  like  those 
which  formed  the  basis  of  the  contentions 
made  and  argued  in  the  other  cases. 

The  bill,  as  we  have  said,  was  supported 
by  affidavits.  They  were  substantially  the 
same  and  set  forth  the  acquaintance  of  their 
makers  with  railroad  construction,  develop- 
ment, and  management.  They  set  forth  with 
detail  the  facts  and  circumstances  which 
their  makers  conceived  to  be  determinative 
of  the  questions  involved,  and  a  justification 
of  the  system  of  rate  making  established  by 
the  companies,  and  which,  they  averred,  af- 
fected "vitally  all  the  important  lines  of  bus- 
iness of  the  Western  country."  They  further 
averred  that  a  change  in  the  system,  where- 
by the  practices  under  it  "should  be  forbid- 
den, would  be  a  change  which  would  revo- 
lutionize the  methods  of  doing  business 
throughout  the  Western  country,  and  would 
work  injury  to  the  west  and  its  business, 
the  extent  of  which  would  be  so  great  as  to 
be  difficult  of  computation." 

It  will  be  seen,  therefore,  that  this  case 
and  the  other  cases  are  alike  except  as  to 
the  points  of  destination  of  the  roads  and  the 
cities  that  are  concerned  with  the  rates 
charged  and  reduced.  This,  and  they  turn 
on  the  same  question  of  the  power  of  the 
Commission,  the  effect  of  its  order  on  busi- 
ness conditions  and  the  systems  of  rate 
making  by  the  railroads,  its  effect  upon  the 
revenues  of  the  companies,  and  by  their  re- 
duction to  cause  a  deprivation  of  the  prop- 
erty of  the  companies  without  due  process 
of  law,  in  violation  of  the  5th  Amendment  of 
the  Constitution  of  the  United  States. 

Further  elaboration  we  think  is  unneces- 
sary;  and  on  the  authority  of  cases  Nos. 
663  and  664,  the  decree  of  the  Circuit  Court 
is  reversed  and  the  case  remanded,  with  di- 
61  061 
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rections  to  set  aside  the  injunction  and  dis- 
miss the  bill. 
80  ordered. 


120]  "KE  HENRY  A.  CLELAND,  Petition- 
er. 

(See  S.  C.  Reporter's  ed.  120-124.) 

IfandamuB  —  to  inferior  court  —  JuriB- 
dlctlon  below. 

Mandamus  will  not  issue  to  compel  a 
Federal  judge  to  dismiss,  for  lack  of  juris- 
diction, a  suit  which  he  certifies  that  he 
is  satisfied  involves  a  controversy  within 
the  jurisdiction  of  the  court,  brought  by 
a  nonresident  transferee  of  shares  in  an 
insolvent  corporation,  for  the  benefit  of  all 
the  shareholders,  to  have  a  receiver  ap- 
pointed and  the  company  wound  up,  al- 
though the  transfer,  while  absolute,  was 
made  when  the  corporation  was  insolvent, 
and  for  the  purpose  of  bringing;  the  suit. 
[For  other  oases,  nee  Mandamus,  II.  c,  in  Di- 
gest Sup.  Ct.  1008.] 

[No.  12,  Original.] 

Argued   April  4,   1010.     Decided  May  81, 

1010. 

PETITION  for  a  writ  of  mandamus  to 
compel  the  district  judge  sitting  in  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan  to  dismiss, 
for  lack  of  jurisdiction,  a  suit  brought  by 
a  nonresident  transferee  of  shares  in  an 
insolvent  corporation,  for  the  benefit  of  all 
the  shareholders,  to  have  a  receiver  ap- 
pointed and  the  company  wound  up.  Rule 
discharged.  Writ  of  mandamus  denied. 
The  facts  are  stated  in  the  opinion. 

Mr.  Charles  D.  Joslyn  argued  the  cause, 
and  Mr.  Paul  B.  Moody  filed  a  brief  for  peti- 
tioner: 

Petitioner  had  a  right  to  present  the  ju- 
risdictional question  to  the  court  for  deter- 
mination, and  this  right  was  recognized, 
though  his  petition  was  denied. 

Note.  —  As  to  when  mandamus  is  the 
proper  remedy — see  notes  to  United  Stater 
ex  rel.  International  Contracting  Co.  ▼.  La- 
mont,  30  L.  ed.  U.  S.  160;  M'Cluny  v.Silli 
man,  4  L.  ed.  U.  S.  263;  Fleming  ▼. 
Guthrie,  3  L.R.A.  54;  Bumsville  Turupk. 
Co.  v.  State,  3  L.R.A.  265;  State  ex  rel. 
Charleston,  C.  &  C.  R.  Co.  v.  Whitesides,  3 
L.R.A.  777;  and  Ex  parte  Hurn,  13  L.R.A. 
120. 

On  mandamus  to  control  inferior  tribu- 
nal— see  note  to  Re  Morgan,  20  L.  ed.  U.  S. 
135. 

On  mandamus  in  the  exercise  of  superin- 
tending  control    of   superior   over   inferior 
tribunal — see  note  to  State  ex  rel.  Fourth 
Nat.  Bank  ▼.  Johnson,  51  L.R.A.  33. 
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Minot  V.  Mastin,  37  C.  C.  A.  234,  05  Fed. 
734;  Credits  Commutation  Co.  ▼.  United 
States,  177  U.  S.  311,  315,  44  L.  ed.  782,  785, 
20  Sup.  Ct.  Rep.  636;  Re  Columbia  Real  Es- 
tate Co.  50  C.  C.  A.  406,  112  Fed.  645;  Unit- 
ed States  V.  Philips,  46  C.  C.  A.  660,  107 
Fed.  824;  Re  Metropolitan  R.  Receivership 
(Re  Reisenberg)  208  U.  S.  00,  111,  52  L.  ed. 
403,  413,  28  Sup.  Ct.  Rep.  210;  New  Orleans 
V.  Warner,  180  U.  S.  100,  45  L.  ed.  403,  21 
Sup.  Ct  Rep.  353;  Brooks  ▼.  Gibbons, 
4  Paige,  374;  Thompson  v.  Brown,  4 
Johns.  Ch.  610;  Hammond  v.  Hammond,  2 
Bland.  Ch.  362;  Bronson  v.  La  Crosse  &  M. 
R.  Co.  2  Wall.  283,  17  L.  ed.  725;  Guarantee 
Trust  &  S.  D.  Co.  v.  Duluth  &  W.  R.  Co.  70 
Fed.  806;  Stewart  v.  Dunham,  115  U.  S.  61, 
20  L.  ed.  320,  5  Sup.  Ct.  Rep.  1163. 

A  jurisdictional  question  of  this  charac- 
ter may  be  raised  by  others  than  the  origi- 
nal parties  to  the  cause. 

Kreider  v.  Cole,  70  C.  C.  A.  330,  140  Fed. 
647. 

The  defect  of  jurisdiction  is  not  cured  by 
subsequent  parties  coming  into  the  case, 
such  as  the  Rochester  Savings  &  Loan  Asso- 
ciation of  New  York,  nor  other  stockholders 
who  might  be  nonresidents  of  the  state  of 
Michigan. 

Ibid;  Speckert  v.  German  Nat.  Bank,  38 
C.  C.  A.  682,  08  Fed.  151;  Olds  Wagon 
Works  V.  Benedict,  14  C.  C.  A.  285,  32  U.  S. 
App.  116,  67  Fed.  1;  Kidder  v.  Northwest- 
em  Mut.  L.  Ins.  Co.  117  Fed.  007;  Farmers' 
&  M.  Nat.  Bank  v.  Schuster,  20  C.  C.  A.  640, 
52  U.  S.  App.  612,  86  Fed.  161;  Nash  ▼.  Mc- 
Namara,  145  Fed.  541;  Richmond  &  D.  R. 
Co.  V.  Findley,  32  Fed.  641;  Bumham  ▼. 
First  Nat.  Bank,  3  C.  C.  A.  486,  10  U.  S. 
App.  485,  53  Fed.  163;  Grand  Trunk  R.  Co. 
V.  Twitchell,  8  C.  C.  A.  237,  21  U.  S.  App. 
45,  50  Fed.  727;  Cable  v.  Ellis,  110  U.  S.  380, 
28  L.  ed.  186,  4  Sup.  Ct  Rep.  85;  Houston  4 
T.  C.  R.  Co.  V.  Shirley,  HI  U.  S.  358,  28  L. 
ed.  455,  4  Sup.  Ct  Rep.  472;  Jefferson  ▼. 
Driver,  117  U.  S.  272,  20  L.  ed.  807,  6  Sup. 
Ct  Rep.  720;  Stevens  v.  Nichols,  130  U.  & 
230,  32  L.  ed.  014,  0  Sup.  Ct  Rep.  518. 

Neither  can  the  passage  of  time  nor  the 
number  or  character  of  proceedings  taken 
in  the  cause  affect  the  duty  of  the  court  to 
dismiss  the  cause  the  moment  the  collusive 
character  of  the  original  invocation  of  the 
jurisdiction   appears. 

Cochran  v.  Montgomery  County,  190  U.  S. 
260,  50  L.  ed.  182,  26  Sup.  Ct.  Rep.  58,  4  A. 
&  E.  Ann.  Cas.  451 ;  Cleveland  t.  Cleveland 
C.  C.  A  St  L.  R.  Co.  77  C.  C.  A.  487,  147 
Fed.  171 ;  Erie  R.  Co.  v.  Bums,  77  a  a  A. 
i73,  147  Fed.  177;  Minnesota  ▼.  Northern 
Securities  Co.  104  U.  S.  48,  48  L.  ed.  870, 24 
Sup.  Ct  Rep.  508;  Williams  t.  NotUwa,  104 
U.  S.  200,  26  L.  ed.  710;  Mansfield,  C.  4  L. 
M.  R.  Co.  Y.  Swan,  111  U.  S^  379,  28  L.  ^d. 

118  V.  6. 
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463,  4  Sup.  Ct  Rep.  610;  Ajiia  t.  Wiawall,  IM  U.  B.  88,  09,  100,  30  L.  «d.  809,  003,  13 

112  U.  8.  187,  2S  L.  ed.  093,  6  Sup.  Ct.  Rep.  Sup.  Ct  Rep.  28. 

90;  Fannington  v.  FillBburjr,  114  U.  S.  138,  In  exuniniug  into  the  grounda  upon  nrhicli 

20  L.  ed.  114,  S  Sup.  Ct  Rep.  807;  CaBbman  his  objection  resta,  his  delay  in  presentiug  it. 

T.  Amador  i.  S.  Canal  Co.  118  U.  S.  58,  30  ahould  be  and  will  be  considered. 

L.  ed.   72,   S  Sup.   Ct.   Rep.   92S;   Little  r.  Deputron  v.  Young,  134  U.  S.  241, 251,  252^ 

GiW,  lie  U.  S.  698,  30  L.  ed.  2SB,  7  Sup.  33  L.  ed.  023,  928,  020,  10  Sup.  Ct.  Bep.  630; 

Ct  Rep.  32;  Texas  Transp.  Co.  t.  Seeligson,  Toledo  Traction  Co.  v.  Cameron,  60  C.  C.  A. 

122  U.  S.  619.  30  L.  ed.  1150,  7  Sup.  Ct.  Rep.  38,  137  Fed.  00;  Briggs  v.  TraderB*  Co.  14& 

1261  ;  Toirence  v.  Shedd,  144  U.  S.  627,  36  L.  Fed.  SOO. 

ed.  S20,  12  Sup.  Ct.  Bep.  720;   Cameron  t.  The  court  below  is  not  warranted  in  dis- 

HoilKee,  127  U.  H.  322,  32  I^.  ed.  132,  B  Bup,  misaing  the  cause  unless  tlie  facta  create  » 

Ct.  Rep.  11G4;  Morris  v.  Qilmer,  129  U.  B.  legal  certaintj  of  the  conclusion   based  on 

315,   32   L.  ed,   6D0,   0   Sup.   Ct   Rep.  280;  them. 

Graves  v.   Corbln,  132  U.  S.  571,  33  L.  ed,  Barry  v.  Edmund*,  116  U.  S.  550,  650,  2» 

462,  10  Sup.  Ct.  Rep.  190;  Anderson  v.  Watt,  L.  ed.  729,  732,  0  Sup.  a.  Rep.  501;  Depu- 

138   U.  S.  694,  34  L.  ed.  1078,  11  Sup.  Ct  tron  v.  Young,  134  U.  S.  241,  262,  33  L.  ed. 

Rep.  44S;  Gates  v.  Allen,  149  U.  S.  451,  37  923,  B29,  10  Sup.  Ct  Rep.  639;  Wetmore  y. 

L.  ed.   S04,  13  Sup.  Ct  Rep.  SB3,  977;   Le-  Rymer,  100  U.  5.  116,  128.  42  J,   td.  6B2,  086, 

high  Min.   &  Mfg.  Co.  v.   Kelly,  160  U.   8,  18   Sup.   Ct   Rep.   293;   Put-in-Bav   WaUr- 

827,  40  L.  ed.  444,   16  Sup.  Ct.  Rep.  307;  works,  Light  4  R.  Co.  v.  Ryan,  181  U.  S.  408, 

Steigleder  v.  McQuesten,  19S  U.  S.  141,  40  431,  45  L.  ed.  927,  037,  21  Sup.  Ct.  Rep.  700. 

L.  ed.  986,  25  Sup.  Ct.  Rep.  016.  When  a  party  is  the  actual  owner  of  prop- 

This  case  falls  within  the  rule  of  Ex  parte  erty,  the  motive,  purpose,  or  object  of  ac~ 

Wisner,  203  U.  B.  449,  61  L.  ed.  264,  27  Sup.  quiring  it  is  not  material. 

Ct  Rep.  150.  and  Re  Winn,  213  U.  S.  458,  53  Lehigh  Min.  t  Mfg.  Co.  v.  Kelly,  160  U.  S. 

L.  ed.  873,  29  Sup.  Ct.  Rep.  616,  and  the  pe-  327,  40  L.  ed.  444,   16  Sup.  Ct.  Rep.  307; 

titioner  is  entitled  to  the  relief  prayed  for.  South  Dakota  v.  North  Carolina,  192  U.  S. 

M      T.     K.         .  n  .                  J  ii.  286,  48   L.  ed.  448,  24   Sup.   Ct  Rep.  269; 

'^ «,  ^     ^  w  ,                "/^f  *  "  ""^  Blair  V.  Chicago,  201  U.  S.  «0,  448, 50  L.  rf 

and  filed  a  brief  for  respondent:  ^^    ^^    ^^^-     ^^                  ■      j^.^^^J^^ 

^r^^Tl^Zrllxj  ''^"T,'/ «  /'^  -  N-tl.em  Trust  Co.  176  U.  S.  190.  IDl.  102, 

Ex  parte  Loring,  94  U.  S.  418,  24  L.  ed.  ..  ,       .    .,„   ,_,    „-  „        r-i.   i,        mi 

ISSi  E.  Itrc,  1S5  n.  B.  396.  30  L.  ^.  198,  ",^  ""■  'f'  "t.           '-  S'  ^''   "i'       ,. 

16  S.p.  Ct.  Il.p.  l«i  E,  All,u,ll,  Clly  K  ,   ".."■''  •■•"  T°  ".''"""'  "  '  ''"  '"'' 

Co.  IM  U.  S.  .33,  41  i.  .d.  S70,  17  Sup  CI.  '"'^'f/'T^  °'  •"";.  „      ,.        ,„  „  . 

,111.,  T.  i  K.  W.  E.  Co.  1J8  n.  S.  372,  379,  '"J."  '-  '''  ."*■  "/"'"■  Ct.IKp.  ML 

37  L.  rf.  488,  489,  13  Sup.  Ct  Hop.  7K ,  kJ  ™"  ^  k'?,'^  S  S'T',',""  °'  ''.■'°' 

Pollite  208  U.   S.   323,  SI   L.  J.   1081    27  ?>  "'',  ""j'"",,'" .'"'"'.'''.'  ""  ™  """l 

Sup.  Ct.  H.p.  729;  El  p.rt.  N.ta.k.,  209  '^S  ^     "^TS  'i^,'"         "'  "  '"' 

SBl;  Re  Winn,  213  U.  B.  468,  468,  S3  L.  ed.  Soc   60  Fed    131 

873,  877,  29  Su^  Ct   Rep.  515;   Re  Rigga,  li  i^  ^^t  mate'rial  that  the  bill  does  not 

214  U.  8.  9,  63  L.  ed.  887,  Z»  Sup.  Ct.  Rep.  specify  that  it  is  in  behalf  of  all;  it  is  in 

we.  its  nature  a  bill  in  behalf  of  alL 

Eight  years  afUr  the  bill   in  this  cause  Richmond  v.  Irons,  121  U.  S.  27,  30  L.  ed. 

waa   filed,   and   nearly   seven   after   he   had  804,  7  Sup.  Ct  Bep.  788. 

proved  his  claim  in  the  cause,  the  petitioner  On  this  record  the  question  of  the  juria- 

Cloland   challenges   the   jurisdiction   of   the  dictjon  of  this  court  ought  to  be  at  rest 

court  to  which  he  himself  has  submitted  and  Whyte  v.  Gibbes,  20  How.  541,  15  L.  ed. 

twice  appealed  by  petition.      No  excuse  for  "*":   Washington  Bridge  Co.  v.  Stewart,  3 

the  delay  is  offered  or  made  by  him.  He  does  ^"''-  *".  U  U  ed.  058. 

not  say  why  he  was  not  informed  before,  or  „     -      . 

what  steps,  if  any,  he  ever  took  to  become  ,*?■  ■^"•*"*  H""™"'  d^l'vered  the  opinion 

informed,  or  when.    He  simply  says  that  he  "J?f  *?""■=     ....       ,                .... 

I.  K1..1..1T.  ■«_jiioi.                      .J  This  IB  a  petition  for  a  writ  of  manda- 

U    lately  mformedr    Such  an  averment  does  ^^^  «,„„„Sing  the  Honorable  HeunTH. 

not  excuse  delay.    When  and  how  knowledge  s„^„_   ,;„i        .^  ^^   ^i„^ij   ^^^   J  "^ 

wu  obtained,   and  why  the  discovery   was  united    states   for   the   eastern   district   of 

not  made  before,  must  be  averred.  Michigan,  to  dismiss  a  cause  on  the  ground 

Hardt  T.  Heidweyer,  162  U.  S.  D47,  658,  that  the  suit  does  not  really  and  substan- 

559,  39  L.  ed.   648,  652,  14   Sup.  Ct.  Rep.  tially  inrol^v  a  controversy  within  the  jn- 

071;  Foster  v.  Uansfleld,  C.  4  L.  M.  B.  Co.  riadicUon  of  that  eourt.    Act  of  Uareh  3. 

«4  I.,  ed.  9,^ 
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1875,  chap.  137,  §  5.  18  Stat,  at  L.  470,  formally  as  a  party  to  the  suit,  but  he 
472,  U.  S.  Comp.  Stat.  1901,  pp.  508,  511.  proved  his  claim  as  holder  of  shares  of 
121]  The  suit  in  question  was  begun  *on  the  par  value  of  $2,000  on  May  29,  1002, 
March  30,  1901,  by  a  shareholder  in  an  in-  and  while,  since  that  time,  he  has  been 
solvent  Michigan  corporation,  a  mutual  ^.ctive  in  trying  to  have  the  receiver  re- 
building and  loan  association,  to  have  a  re-  moved,  and  in  having  him  called  to  account^ 
oeiver  appointed  and  the  association  wound  his  various  petitions  have  not  been  die- 
up.  There  were  provisions  in  the  Michigan  missed  by  the  circuit  court  on  the  ground 
statutes  for  such  cases,  but  after  conference  that  he  had  no  standing  before  it.  It  may 
with  the  secretary  of  state,  now  the  gov-  be  assumed  for  purposes  of  decision  that 
ernor  of  Michigan,  the  attorney  general  of  he  has  a  standing  here, 
the  state  and  officers  of  the  corporation.  After  continuing  this  activity  for  years, 
it  was  decided  that  the  most  saving  and  the  petitioner  now,  without  adequately  ex- 
beneficial  course  would  be  to  have  a  receiver  plaining  his  delay  and  change  of  attitude, 
appointed  by  the  United  States  court,  the  seeks  to  reduce  all  the  proceedings  to 
assets  of  the  company  being  partly  scat-  naught.  Deputron  v.  Young,  134  U.  S.  241, 
tered  in  distant  states.  As  the  requirement  33  L.  ed.  923,  iO  Sup.  Ct.  Kep.  539.  His 
of  proceedings  under  the  state  law  was  un^  pecuniary  interest  in  doing  so  is  infinitesi- 
derstood  to  be  mandatory  upon  the  secre-  mal,  even  if  not  actually  contravened.  It 
tary  of  state,  the  beginning  of  this  suit  cannot  be  believed  the  motive  for  the  peti- 
was  hastened.  To  that  end  Aldrich,  who  tion  is  such  as  to  appeal  to  the  discretion 
had  been  counsel  for  the  corporation,  and  of  the  court.  But  apart  from  questions  of 
who  wanted  to  be  appointed  receiver,  trans-  discretion,  so  far  from  its  appearing  to  the 
ferred  and  procured  to  be  issued  certificates  satisfaction  of  the  circuit  court,  as  tlie 
of  stock  to  a  friend  of  his,  Bishop,  the  origi-  statute  requires,  that  the  suit  did  not  in- 
nal  plaintiff,  and  Bishop  thereupon  signed  volve  a  controversy  within  its  jurisdiction, 
and  swore  to  the  bill,  alleging  the  par  val-  the  judge  certifies  that  he  is  satisfied  that 
ue  of  his  stock  to  be  over  $2,000.  No  doubt  it  does  involve  such  a  controversy.  Put-in- 
he  intended  thereby  to  help  Aldrich,  but  he  Bay  Waterworks,  Light  &,  R.  Co.  v.  Ryan, 
also  understood  that  he  was  acting  for  the  181  U.  S.  409,  431,  45  L.  ed.  927,  937,  21 
benefit  of  all  concerned,  and  undoubtedly  Sup.  Ct.  Rep.  709.  On  the  face  of  the 
one  reason  for  applying  to  him  was  to  save  record  he  was  right,  and  the  summary  rem- 
time  in  getting  a  nonresident  shareholder,  edy  of  mandamus  would  not  be  proper,  even 
It  was  for  the  benefit  of  all,  in  fact.  The  if  our  conclusion  from  the  evidence  were 
answer  to  the  present  petition  states  that  different  from  his,  which  is  not  the  case, 
all  the  shareholders  have  come  in.  More-  Re  Winn,  213  U.  S.  458,  468,  53  L.  ed. 
over,  although  it  was  disputed  at  the  bar,  873,  877,  29  Sup.  Ct.  Rep.  515. 
we  see  no  ground  for  denying  that,  on  the  It  is  said  that,  on  the  undisputed  facts, 
face  of  the  bill,  the  jurisdiction  of  the  court  Bishop  was  not  *abona  fide  sharehold-  [12S 
was  established.  The  laws  of  Michigan  did  er,  and  that  the  proceeding  was  collusive, 
not  exclude  it,  and  the  corporation  was  not  But  the  first  proposition  is  not  true  and  the 
so  far  in  the  hands  of  the  state  officers  as  second  is  not  law.  Bishop  became  the  ab- 
to  prevent  action  by  the  court.  See  furth-  solute  owner  of  the  shares  in  his  name, 
er.  Brown,  B.  &  Co.  v.  Lake  Superior  Iron  The  answer  to  the  petition  so  finds,  and 
Co.  134  U.  S.  530,  33  L.  ed.  1021,  10  Sup.  there  is  no  question  about  it.  See  South 
Ct.  Rep.  604.  Dakota  v.  North  Carolina,  192  U.  S.  ^8G, 
It  is  unnecessary  to  set  forth  the  pro-  310,  48  L.  ed.  448,  457,  24  Sup.  Ct.  Rep. 
ceedings  under  the  bill  at  length.  They  have  269.  Some  of  these  shares  had  been  issued 
gone  on  from  March  30,  1901.  Real  estate  to  Aldrich  in  payment  for  service,  others 
has  been  sold  by  the  receiver,  assets  collect-  were  issued  by  the  corporation  upon  pay- 
ed, and  all  the  debts  of  the  corporation  out-  ment  of  $10,  the  proper  sum  at  the  sUrt 
122]  side  the  claims  of  •shareholders  have  j^  jg  gajd  that,  the  corporation  being  in- 
been  paid,  except  one  disputed  claim  for  golvent,  the  issue  of  the  certificate  was  a 
$3,000.  The  main  matter  outsUnding  is  a  ^^^^^  ^„  ^^e  other  shareholders.  No  one 
suit    against    directors    and    certain    with-  ^  ,^j^   ^ere   except   the   petitioner.     It 

drawing  shareholders  for  money  alleged  to  ^    i.        u        x    ai       j       *          t    n 

.         u    ..       'J  •               1         J               Ai  seems  to  have  been  to  the  advantage  of  all. 

have  been  paid  improperly  and  upon  other  ^    .   .  ,      ..                 .                  .,           -       . 

claims,  which  is  on  the  docket  for  hearing.  CerUinly   it   was  not   necessarily   a  fraud 

See  Aldrich  v.  Gray,  77  C.  C.  A.  597,  147  "P^°  ^^^"'-     ^*  ^  collusion,  there  is  noth- 

Fed.   453,   8  A.   &   E.   Ann.   Cas.   832.     It  »ng  unlawful   in   transferring  shares   to  a 

is   enough   to   say   that   after   considerable  man  out   and   out,   for  the  convenience  of 

litigation    and   much   expense   and    trouble,  immediately    beginning   a    suit   that   other 

the  proceedings  are  drawing  to  a  close.  shareholders  have  a  right  to  begin,  that  all 

'    The  petitioner  never  has  been  admitted  parties   in    interest   want   to   have   begun, 

964  S18  €.  8. 


1909. 


DoziKR  V.  Alabama. 


123,  124 


and  that  the  authorities  of  the  opposing 
jurisdiction  approve. 

Perhaps  the  most  plausible  ground  would 
have  been  that  Bishop's  interest  was  not 
as  great  as  his  allegation  implied,  even 
granting  his  right  as  a  shareholder.  But 
there  is  no  reason  to  doubt  that  he  thought 
that  it  was.  See  Barry  v.  Kdmunds,  IIG 
U.  S.  650,  29  L.  ed.  729,  6  Sup.  Ct.  Rep. 
501.  And  with  regard  to  this  and  the  ob- 
jections previously  mentioned,  it  is  enougli 
to  quote  the  language  of  the  court  in  Put- 
in-Bay Waterworks,  Light,  &  R.  Ck).  v. 
Ryan,  181  U.  S.  409,  432,  433,  45  L.  ed. 
927,  938,  21  Sup.  Ct.  Rep.  709:  "Jurisdic- 
tion having  attached  under  the  allegations 
of  the  original  bill,  and  the  court  having 
proceeded,  in  a  proper  exercise  of  its  dis- 
cretionary power,  to  appoint  a  receiver, 
.  .  .  and  the  court  having  also,  in  the 
exercise  of  its  power  as  a  court  of  equity, 
allowed  the  intervention  of  other  creditors, 
as  between  some  of  whom  and  the  defend- 
ant company  there  was  jurisdiction  in  the 
court,  both  as  respects  diversity  of  citizen- 
ship and  amount  of  claims,  we  think  its 
124]  jurisdiction  did  not  fail  by  reason  *of 
anything  that  appeared  in  ex  parte  affidavits 
.  .  denying  the  truth  of  the  allega- 
tions ...  in  respect  to  the  amount  in 
dispute." 

Rule  discharged. 

Writ  of  mandamus  denied. 


ALFRED  DOZIER,  Plff.  in  Err., 

V. 

STATE  OF  ALABAMA. 
(See  S.  C.  Reporter's  ed.  124-128.) 

Interstate     commerce  —  state     license 
tax  — peddlers  and  drummers. 

The  sale  within  the  state  of  a  frame  for 
a  portrait,  made   in   another  state,  to  fill 


an  order  taken  by  a  solicitor  in  the  former 
state,  cuiiiint  l)e  so  separatet!  from  tiie  rest 
of  the  doulings  between  the  nonresident 
maker  and  the  purchaser  as  to  sustain  the 
imposition  of  a  license  tax,  under  Ala.  act 
of  March  7,  1907,  §  17,  where  the  order  for 
tlie  portrait  contemplated  its  delivery  in 
an  appropriate  frame,  which  the  purchaser 
of  the  portrait  should  have  the  option  of 
buying  at  the  factory  price. 
[For  othor  casos,  see  'Commerce,  438-402,  In 
Dijjost  Sup.  Ct.  1U08.J 

[No.  105.] 

Submitted  January  25,  1910.    Decided  May 

31,   1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
which  affirmed  a  conviction  in  the  City 
Court  of  Montgomery,  in  that  state,  for 
selling  picture  frames  without  a  license. 
Reversed. 

See  same  case  l>elow,  154  Ala.  83,  129 
Am.  St.  Rep.  51,  46  So.  9. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  D.  Gush  submitted  the  cause  for 
plaintifT  in  error: 

Section  17  of  Alabama  act  of  March  7, 
1907,  providing  that  every  person  who  so- 
licits orders  for  pictures  or  frames,  or  sells 
or  di8]M)scs  of  picture  frames,  shall  pay  a  li- 
cense  tax  in  each  county,  is  an  attempt  to 
interfere  with  and  to  regulate  commerce, 
and  as  such  is  invalid  as  to  an  agent  of  a 
corporation  residing  out  of  the  state. 

Caldwell  v.  North  Carolina,  187  U.  S.  022, 
47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229;  Bren- 
nan  v.  Titusville,  153  U.  S.  289,  38  L.  ed. 
719,  4  Inters.  Com.  Rep.  658,  14  Sup.  Ct. 
Rep.  829;  Robbins  v.  Taxing  Dist.  120  U.  S. 
480,  30  L.  ed.  604,  1  Inters.  Com.  Rep.  45, 
7  Sup.  Ct.  Rep.  592;  Asher  v.  Texas,  128  U. 
S.  120,  32  L.  ed.  368,  2  Inters.  Com.  Rep. 
241,  9  Sup.  Ct.  Rep.  1 ;  Lyng  v.  Michigan,  135 
U.  S.  161,  34  L.  ed.  150,  3  Inters.  Com.  Rep. 


Note.  —  On  peddlers  and  drummers  as  re- 
lated to  interstate  commerce — sec  notes  to 
Stockard  v.  Morgan,  46  L.  ed.  U.  S.  785;  Re 
Spain,  14  L.R.A.  97;  and  State  v.  Bayer,  19 
L.R.A.(N.S.)   297. 

Sale  of  picture  frame  as  incidental  to 
transaction  protected  by  the  commerce 
clause. 

Prior  decisions  upon  the  point  now  set- 
tled by  DoziEB  v.  Alabama  are  in  conflict. 
The  same  view  of  the  transaction  was  tak- 
en in  State  v.  Coop,  52  S.  C.  508,  41  L.R.A. 
601,  30  S.  £.  609,  where  the  sale  of  a 
frame  for  a  portrait  made  in  another  state, 
to  fill  an  oraer  taken  by  a  solicitor  in  the 
state  where  it  was  delivered,  was  held  to  be 
a  mere  incident  to  the  taking  of  the  order 
for  the  portrait,  and,  as  such,  protected 
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from  state  regulation,  where  the  order  for 
the  portrait  contained  a  provision  that  it 
sliould  be  delivered  in  a  frame  which  the 
purchaser  of  the  portrait  should  have  the 
o]ition  of  buying  at  the  wholesale  price. 

So,  in  Chicago  Portrait  Co.  v.  Macon, 
147  Fed.  967,  it  was  held  that  if  a  stipula- 
tion in  an  order  for  the  enlargement  of  a 
picture,  that  the  customer  should  have  the 
option  of  receiving  his  picture  framed  or  un- 
framed,  having  a  choice  between  frames  of 
dillerent  prices,  could  properly  l)e  construed 
to  indicate  that  the  delivering  agent  is  en- 
gaged in  selling  the  frame,  the  .sale  of  such 
frames  is  nevertheless  a  mere  incident  to 
the  main  business,  and  therefore  within  the 
protection  of  the  commerce  clause. 

And  in  Laurens  v.  Elmore,  55  S.  C.  477, 
45  L.R.A.  249,  33  S.  E.  560,  an  ordinance 
imposing  a  license  tax  on  occupations  was 
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143,  10  Sup.  Ct.  Rep.  725;  Crutclier  v.  Ken- 
tucky, 141  U.«S.  47,  35  L.  ed.  649,  11  Sup. 
Ct.  Rep.  851;  State  Freight  Tax  Case,  15 
Wall.  232,  21  L.  ed.  146;  Brown  v.  Mary- 
land, 12  Wheat.  419,  6  L.  ed.  678;  Stockard 
V.  Morgan,  185  U.  S.  27,  46  L.  ed.  785,  22 
Sup.  Ct.  Rep.  576. 

An  agent  of  a  foreign  corporation,  who  de- 
livers a  frame  to  each  purchaser  of  por- 
traits, whose  contract  of  purchase  provides 
that  the  portrait  will  be  delivered  in  a  suit- 
able frame,  that  may  be  accepted  at  factory 
price,  who  has  only  one  frame  fitted  to  and 
surrounding  each  portrait  as  it  is  delivered, 
and  who  does  not  offer  to  sell  any  frame  to 
others  than  those  whose  contract  calls  tor 
the  option  of  accepting  said  suitable  frame, 
and  who  carries  no  extra  frames  whatever, 
but  keeps  the  title  for  his  company  or  re- 
turns to  his  company  any  frame  that  is  re- 
fused,— is  engaged  solely  in  interstate  com- 
merce. 

Chicago  Portrait  Co.  v.  Macon,  147  Fed. 
967;  State  v.  Coop,  52  S.  C.  508,  41  L.R.A. 
501,  30  S.  E.  609;  Laurens  v.  Elmore,  55  S. 
€.  477,  45  L.RJ^.  249,  33  S.  E.  560. 

The  statute  discriminates  against  the 
rights  and  privileges  of  citizens  of  other 
states. 

Welton  V.  Missouri,  91  U.  S.  275,  23  L.  ed. 
347;  Walling  v.  Michigan,  116  U  S.  446,  29 
L.  ed.  691,  6  Sup.  Ct.  Rep.  464;  Webber  v. 
Virginia,  103  U.  S.  344,  26  L.  ed.  565. 

Mr.  Alexander  M.  Garber  submitted  the 
•cause  for  defendant  in  error.  Mr.  Thomas 
W.  Martin  was  on  the  brief: 

The  sale  of  the  frames  was  made  and  com- 
pleted in  Alabama  by  the  agent  after  the 
frames  were  brought  into  the  state,  and 
while  in  the  possession  of  the  agent;  and 
therefore  the  transaction  with  respect  to  the 
frames  was  not  interstate  but  intrastate  com- 
merce,   and   the   conviction  should  be   sus- 


tained under  the  latter  alternative  in  the 
complaint. 

State  v.  Montgomery,  92  Me.  433,  43  AtL 
13;  Chrystal  v.  Macon,  108  Ga.  27,  33  S.  E. 
810;  Howe  Mach.  Co.  v.  Gage,  100  U.  S.  676, 
25  L.  ed.  754;  Emert  v.  Missouri,  156  U.  S. 
296,  39  L.  ed.  430,  5  Inters.  Com.  Rep.  68, 
15  Sup.  Ct.  Rep.  367 ;  American  Steel  &  Wire 
Co.  V.  Speed,  192  U.  S.  500,  48  L.  ed.  638, 
24  Sup.  Ct.  Rep.  365;  Rearick  v.  Pennsyl- 
vania, 203  U.  S.  607,  51  L.  ed.  295,  27  Sup. 
Ct.  Rep.  169;  General  Oil  Co.  v.  Crain,  209 
U.  &  231,  62  L.  ed.  765,  28  Sup.  Ct.  Rep. 
475. 

Several  recent  decisions  of  this  court  on 
the  question  of  when  the  taxing  power  of 
the  state  begins  throw  much  light  on  this 
question. 

American  Steel  &  Wire  Co.  v.  Speed  and 
Rearick  v.  Pennsylvania,  supra;  General  Oil 
Co.  v.  Crain,  209  U.  S.  212,  52  L.  ed.  765, 
28  Sup.  Ct.  Rep.  475. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  was  convicted  and 
sentenced  to  a  fine  on  a  complaint  for  breach 
of  an  Alabama  statute  of  *March  7,  [127 
1907.  By  §  17  of  that  act  a  license  tax  was 
imposed  on  persons  who  did  not  have  a  per- 
manent place  of  business  in  the  state,  and 
also  keep  picture  frames  as  a  part  of  their 
stock  in  trade,  if  they  solicited  orders  for 
the  enlargement  of  photographs  or  pictures 
of  any  character,  or  for  picture  frames, 
whether  they  made  charge  for  such  frames 
or  not,  or  if  they  sold  or  disposed  of  picture 
frames.  The  Chicago  Crayon  Company,  hav- 
ing its  only  place  of  business  in  Chicago,  and 
being  engaged  in  the  business  of  making  and 
enlarging  portraits  from  photographs,  and 
in  the  manufacturing  of  picture  frames, 
solicited  orders  in  Alabama  without  paying 
the  license  tax.     These  orders  were  given 


held  invalid  as  against  a  person  selling 
pictmre  frames,  who  sold  them  only  on  pic- 
tures made  in  another  state,  pursuant  to  or- 
ders theretofore  given. 

But  in  Roselle  v.  Com.  (Va.)  65  S.  E. 
526,  and  State  v.  Looney,  214  Mo.  216, — 
LJR.A.(N.S.)  — ,  97  S.  W.  934,  99  S.  W. 
1165,  the  sale  of  the  frames  in  which  por- 
traits ordered  from  a  nonresident  concern 
were  delivered  was  declared  not  to  be  inter- 
etate  commerce,  so  as  to  exempt  the  persons 
delivering  the  frames  from  taking  out  ped- 
dlers' licenses,  where  the  memorandum  left 
by  the  agents  soliciting  the  orders  for  the 
portraits  recited  that  the  portraits  would 
be  delivered  in  suitable  frames,  which  the 
purchasers  could  take  at  the  wholesale  price 
if  they  chose  to  do  so. 

And  in  Chrystal  v.  Macon,  108  Ga.  27,  33 
6.  E.  810,  that  part  of  a  business  conducted 
by  a  nonresident  through  local  agents,  which 
•  66 


relates  to  the  sale  and  delivery  of  picture 
frames  from  a  stock  kept  in  the  state,  to 
persons  having  given  oiders  for  portraits, 
there  being  no  obligation  to  take  and  pay 
for  the  frames  unless  the  purchasers  choose 
to  exercise  their  right  of  selection,  was  held 
not  to  be  interstate  commerce,  within  the 
protection  of  the  commerce  clause,  although 
no  frames  are  sold  except  to  persons  who  or> 
der  portraits. 

So,  in  State  v.  Montgomery,  92  Me.  433, 
43  Atl.  13,  it  was  held  that  the  agent  of  a 
nonresident  concern,  for  which  orders  for 
enlarging  pictures  had  been  obtained,  might 
constitutionally  be  required  to  obtain  s 
peddler's  license  when  engaged  in  delivering 
pictures  and  frames,  where  the  orders  stat- 
ed that  each  picture  would  be  delivered  in 
an  appropriate  frame,  which  the  customer 
was  advised,  but  not  compelled,  to  buy. 
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in  writing  for  a  portrait  of  the  size  and 
kind  wanted,  specified  the  price,  cash  on  de- 
livery, and  continued:  "I  understand  that 
my  portrait  is  to  be  delivered  in  an  ap- 
propriate frame,  which  this  contract  en- 
titles me  to  accept  at  factory  price."  The 
agent  of  the  company  gave  back  a  written 
acceptance,  repeating  the  other  terms  of  the 
bargain,  and  adding:  "All  portraits  are 
delivered  in  appropriate  frames,  which  this 
contract  entitled  the  purchaser  to  accept 
at  factory  prices,"  with  particulars  purport- 
ing to  show  that  these  prices  were  from  one 
third  to  one  half  the  retail  or  usual  ones. 
The  plaintiff  in  error,  who  also  had  no  j^er- 
manent  place  of  business  in  Alabama  and 
had  paid  no  license  tax,  was  an  agent  of 
the  company,  who  delivered  pictures  and 
frames,  and  collected  for  them,  in  pursuance 
of  the  agreed  plan.  The  pictures  and  frames 
were  sent  to  the  agent,  and  remained  the 
property  of  the  company  until  paid  for  and 
delivered.  On  these  facts  the  supreme  court 
of  Alabama,  while  admitting  that  the  deal- 
ings concerning  the  pictures  were  commerce 
among  the  states,  sustained  the  conviction, 
on  the  ground  that  the  sale  of  the  frames 
was  a  wholly  local  matter.  154  Ala.  83,  129 
Am.  St.  Rep.  51,  40  So.  9. 

No  doubt  it  is  true  that  the  customer  was  i 
not  bound  to  take  the  frame  unless  he  saw 
128]  fit,  and  that  the  sale  of  it  *took  place 
wholly  within  the  state  of  Alabama,  if  a  sale 
was  made.  But,  as  was  hinted  in  Rearick 
V.  Pennsylvania,  203  U.  S.  507,  512,  51 
L.  ed.  295,  297,  27  Sup.  Ct.  Rep.  159,  what 
is  commerce  among  the  states  is  a  question 
depending  upon  broader  considerations  than 
the  existence  of  a  technically  binding  con- 
tract, or  the  time  and  place  where  the  title 
passed.  It  was  agreed  that  the  frame  should 
be  offered  along  with  the  picture.  The  offer 
was  a  part  of  the  interstate  bargain,  and  as 
it  was  agreed  that  the  frame  should  be  of- 
fered "at  factory  prices,"  and  the  company 
and  factory  were  in  Chicago,  obviously  it 
was  contemplated,  if  not  agreed,  that  the 
frame  should  come  on  with  the  picture.  In 
fact,  the  frames  were  sent  on  with  the  pic- 
tures from  Chicago,  and  were  offered  when 
the  pictures  were  tendered,  as  part  of  a 
transaction  commercially  continuous,  and 
one  at  prices  generically  fixed  by  the  con- 
tract for  the  pictures,  and  by  that  contract 
represented  to  be  less  than  retail  or  usual 
prices,  in  consideration,  it  is  implied,  of 
the  purchase  already  agreed  to  be  made.  We 
are  of  opinion  that  the  sale  of  the  frames 
cannot  be  so  separated  from  the  rest  of  the 
dealing  between  the  Chicago  company  and 
the  Alabama  purchaser  as  to  sujtain  the 
license  tax  upon  it.  Under  the  decisions, 
the  statute,  as  applied  to  this  case,  is  a 
regulation  of  commerce  among  the  states, 
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and  void  under  the  Constitution  of  the  Unit- 
ed States.  Art.  1,  §  8.  Robbins  v.  Taxing 
Dist.  120  U.  S.  489,  30  L.  ed.  694,  1  Inters. 
Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592;  Caldwell 
V.  North  Carolina,  187  U.  S.  622,  47  L.  ed. 
336,  23  Sup.  Ct.  Rep.  229;  Rearick  v.  Penn- 
sylvania, 203  U.  S.  507,  51  L.  ed.  295,  27 
Sup.  Ct.  Rep.  159. 
Judgment  reversed. 


♦EDWARD  S.  THOMAS,  as  Trustee  [12» 
in  Bankruptcy  of  Charles  I.  Lightstone, 
Bankrupt,  Appt, 

▼. 

SOLOMON  M.  SUGARMAN. 

(See  S.  C.  Reporter's  ed.  129-134.) 

Appeal  — in  bankruptcy  case  — time  for 
taking. 

1.  An  appeal  to  the  Federal  Supreme 
Court  from  a  decree  of  a  circuit  court  of 
appeals  on  a  bill  in  equity  brought  by  a 
trustee  in  bankruptcy  to  set  aside  a  trans- 
fer made  by  the  bankrupt  in  fraud  of 
creditors  need  not  be  taken  within  the 
thirty  days  prescribed  by  general  orders  in 
bankruptcy  No.  36,  for  appeals  under  the 
bankrupt  act,  but  the  appellate  jurisdic- 
tion being  under,  or  the  same  as  that  un- 
der, the  circuit  courts  of  appeals  act  of 
March  3,  1891  (26  Stat,  at  L.  828,  chap. 
517,  U.  S.  Comp.  Stat.  1901,  p.  549),  §  6, 
the  appeal  is  in  time  if  taken  within  a 
year. 

[For  other  cnaes,  sec  Appeal  and  Error,  IV.  d. 
In  Digest  Sup.  Ct.  1908.1 

Election  of  remedies  —  effect  —  pur- 
suing two  remedies. 

2.  The  trustee  in  bankruptcy  does  not,  by 
obtaining  a  judgment  against  the  bank- 
rupt for  the  proceeds  of  a  transfer  in  fraud 
of  creditors,  make  an  election  which  pre- 
vents him  from  suing  in  equity  to  set  aside 
such  transfer. 

[For  other  cases,  see  Election  of  Remedies,  IV., 
In  Digest  Sup.  Ct  1908.] 

[No.  181.] 

Argued  April  12,  1910.     Decided  May  31, 

1910. 

APPEAL  from  the  United  States  Circuit 
Court  of  appeals  for  the  Second  Cir- 
cuit to  review  a  decree  which  affirmed  • 

NoTS  —  On  appeal  and  review  in  bank- 
ruptcy cases — see  note  to  Re  Eggert,  43  C. 
C/.  A.  9* 

On  the  appellate  jurisdiction  of  the  Fed- 
eral Supreme  Court  over  circuit  courts  of 
appeals — see  note  to  Bagley  v.  General 
Fire  Extinguisher  Co.  53  L.  ed.  U.  S.  605. 

On  the  practice  and  procedure  governing 
the  transfer  of  causes  to  the  Federal  Su- 
preme Court  on  writ  of  error  or  appeal — 
see  note  to  Wedding  v.  Meyler,  66  L.R.A. 
833. 
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deerM  of  the  District  Court  (or  the  South- 
ern District  of  New  York,  sustaining  &  pica 
in  bar  to  t,  bill  in  equity  brought  by  a 
trustee  in  bnnkrujitcy  to  set  aaide  a  trans- 
ler  made  by  the  bankrupt  as  in  fraud  of 
creditors.     Reversed. 

See  same  case  below,  ]5  L.R.A.(N.S.) 
1267,  85  C.  C.  A.  337,  157  Fed.  669. 
The  facts  are  stated  in  the  opinion. 
Mr.  Abram  I.  Elkus  argued  the  etuse, 
And,  with  Messrs.  Carlisle  J.  Gleason  and 
James,' iScheil,  A  Elkus,  filed  a  brief  for 
appellant: 

Tiie  trustee  tweame  the  legal  custodian  of, 
and  entitled  to  the  physical  custody  of,  all 
property  of  every  kind  in  the  bankrupt's 
possession.  The  property  belonging  to  third 
persons  passed  to  the  trustee,  pending  the 
determination  of  ownership.  The  bankrupt 
could  not  assert  an  outstanding  title  in  any- 
one else  aa  against  his  trustee. 

Re  Seal,  1  Low.  Dec.  323,  Fed.  Cas.  No. 
1,150;  Re  Vogel,  7  Blatchf.  18,  Fed.  Cas. 
Ko.  16,082;  Re  Moses,  1  Fed.  HG;  Re  Smith, 
100  Fed.  795. 

The  trustee  took  the  property  subject  to 
all  the  rights  of  third  parties,  and  in  the 
same  condition  in  which  the  bankrupt  had  it. 

Re  New  York  Economical  Printing  Co.  49 
C.  C.  A.  133,  110  Fed.  614. 

The  turnover  order  is  not  a  judgment  or 
draree  for  the  payment  of  money  against  the 
bankrupt,  but  a  mere  order  for  delivery  of 
assets  to  the  trustee.  It  is  merely  an  asser- 
tion of  possessory  rights. 

Re  Schlesinger,  42  C.  C.  A.  207,  102  Fed. 
117. 

The  doctrine  of  election  of  remedies  ap- 
plies only  where  the  Temedies  asserted  are  ir- 
reconcilable. 

15  Cyc.  Law  i,  Proc.  pp.  257,  261 ;  Mills 
T.  ParkhuTBt,  126  N.  Y.  93,  13  L.R.A.  472, 
26  N.  E.  1041i  Re  Garver,  176  N.  Y.  386, 
«8  N.  E.  087. 

The  trustee  did  nothing  which  will  bar  the 
claims  of  creditors. 

Bnwdiah  v.  Page,  153  N.  Y.  104,  47  N.  E, 
44;  Furnass  V.  Ewing,  2  Pa.  479  j  Butler  v. 
HiWreth,  5  Met.  40. 

Tlie  doctrine  of  election  of  remedies  secma 
to  have  developed  from  the  doctrine  of  equi- 
table cstnppel.  Indeed,  some  courts  have 
gone  (he  length  of  holding  that  to  bar  a 
erctitor  from  setting  aside  a  fraud ulenl 
trnnn^cr  made  by  a  debtor,  the  elements  ol 
equitable  estoppel  must  be  present. 

.Ip,,pp,B  V.  Hor  y,  17  N.  H.  549;  Robins  v 
Wooten.  12S  Ala.  370.  30  So.  881 1  Wood  v 
FotU.  140  Ala-  426,  37  So.  253. 

An  elaborate  search  shows  that  no  easi 
has  gone  the  length  of  applying  the  doc 
trine  of  election  of  remedies  ao  as  to  bar 
•OS 


1  trustee  and  creditors  upon  facts  such  as 
ure  here  presented. 

Butler  V.  O'Brien,  6  Ala.  316;  Torreyson  t. 
rurnbaugh,  105  Mo.  App.  439,  70  S.  W.  1002; 
L'rumbaugh  v.  Kugler,  3  Ohio  St.  544;  Fur- 
ness  v.  Ewing,  2  Pa.  470;  Millington  t.  Hill, 
47  Ark.  301,  1  S.  W.  547;  Cunningham  t. 
Campbell,  3  Tenn.  Ch.  708;  Goldnamer  v. 
itubinson,  11  Ky.  L.  Rep.  630;  Pulsifcr  t. 
Waterman,  73  Me.  233;  Briggs  v.  Merrill, 
58  Barb.  389;  Arnold  v.  Hoschildt,  69  Minn. 
101,  71  N.  W.  829;  Kells  v.  McClure,  69 
Minn.  60,  71  N.  W.  827;  Lemay  v.  Bibean, 

2  Minn.  291,  Git.  251 ;  Hathaway  v.  Brown. 
22  Minn.  214;  Barker  v.  Phillips,  11  Rob. 
(La.)  100;  E.  S.  Bonnie  &  Co.  v.  Ferry,  117 
Ky.  45B.  78  S.  W.  208;  Robb  v.  Vos,  155  U. 
S.  13,  30  h.  ed.  52,  15  Sup.  Ct.  Rep.  4;  Sick- 
man  V.  Abernathy,  14  Colo.  174,  23  Pac.  447; 
Butler  V.  Hildreth,  supra;  Fitts  v.  Beards- 
ley,  28  N.  Y.  S.  R.  058,  8  N.  Y.  Supp.  567 ; 
Rennick  v.  Bank  of  Chillicothe,  S  Ohio,  520; 
Crook  V.  First  Nat.  Bank,  83  Wis.  31,  35 
Ara.  St  Hep.  17,  62  N.  W.  1131;  Fowler  r. 
Bowery  Snv.  Bank,  113  N.  Y.  450,  4  L.R.A. 
14G,  10  Am.  St  Rep.  479,  21  N.  E.  172;  DciU 
V.  Field,  10  App.  Div.  425,  41  N.  Y.  Supp. 
1087;  Cobb  v.  Hatfield,  46  N.  Y.  533;  Terry 
V.  Munger,  121  N.  Y.  101,  8  L.R.A.  210.  18 
An.  St.  Rep.  803,  24  N.  E.  272;  Goodwin  v. 
Griffis,   88   N.   Y.  629. 

6ugaTmBn  had  no  right  of  action  aprainst 
the  trustee,  and  no  right  of  action  against 
anyone  else,  by  reason  of  the  fraudulent 
transfer.  He  was  tn  pari  dtticia  with  the 
bankrupt,  and  the  cnurt  would  leave  him 
where  it  found  him. 

Wheeler  v.  Sai;e,  1  Wall.  618,  17  L.  ed. 
646;  Sell  Y.  Unna,  6  Wall.  327,  18  L.  ed. 
799;  Milwaukee  t  M.  R.  Co.  v.  Soutter,  13 
Wall.  517,  20  L.  ed.  543;  McMullen  v.  Hoff- 
man, 174  U.  S.  639,  43  L.  od.  1117,  19  Sup. 
Ct.  Rep.  830;  Goodrich  t.  Houghton,  134  N. 
Y.  115,31  N.  E.  516. 

The  vendee's  set  being  actually  fraudu- 
lent, he  would  not  be  entitled,  upon  final 
judgment  against  bim  for  the  property 
transferred,  to  ha?e  credit  for  the  money  lie 
had  paid  the  vendor, 

Ljnch  V.  Burt,  67  C.  C.  A.  305,  132  Fed 
417;  Johnstop  v.  Forsyth  Mercantile  Co.  12" 
Fed-  845;  Burt  v.  C.  GotrJan  t  Co.  43  C.  C. 
A.  59,  102  Fed.  037;  Baldwin  v.  Short.  1J5 
N.  Y.  500,  26  N.  E.  928;  Fowler  v.  Denring. 
6  App.  Div.  221,  39  N.  Y.  Supp.  1034;  Coude 
v.  Hall,  92  Hun,  335,  37  N.  Y.  Supp.  411. 

Under  the  fraudulent  conspiracy  cliai^ 
in  the  complaint,  the  bankrupt  and  Sujrnr- 
man  are  jointly  and  severally  liable  to  the 
trustee.  The  pursuit  of  one  and  the  gtining 
of  judgment  against  him,  where  that  judg- 
ment is  not  satisfied,  would  not  bar  action 
against  the  other. 

WatU  V.  British  &  American  Martg.  Co.  9 
%ih  V.  8. 
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C.  C.  A.  BB,  23  U.  S.  App.  257,  60  Fed.  4S3; 
Lovejoy  v.  Murray,  3  Wall,  1,  19  L.  ed.  129; 
RusBell  V.  McCall,  141  N.  Y.  437,  38  Am.  St. 
Rep.  B07,  36  N.  K.  4D8;  Oatcrlinut  v.  Roberta, 
8  Cow.  43;  Preston  v.  Hutcbinson,  20  Vt. 
144. 

Mr.  Joliii  J.  Crawford  argued  tb«cau8D 
and  filcil  a  liricf  for  appellee: 

Tlie  u|>|>e:il  abould  be  diimissed  because 
not  taken  in  due  time. 

CoiilH-y  V.  First  Nat.  Pank,  203  U.  S.  141, 
ei  L.  G(l.  128,  27  Slip.  Ct.  Rep.  50. 

In  Becking  to  recover  the  proceeds  of  sftle 
M  a  part  of  tbc  bnnkrupls  estate,  the  com- 
plainant iicrcssarily  afTirmed  the  sale,  and 
bence  lie  may  not  now  proceed  upon  the 
theori'  that  the  sale  was  void. 

R.iiil.  V.  Vos,  155  U.  S.  13,  39  L.  cd.  52, 
16  tup.  Ct.  Itep.  4;  Cotinilian  v.  Thnmpann, 
111  Mass,::::!;  Butler  v.  Htldretli,  5  Met.  40; 
Sickiiinn  V.  Abcrnatliv,  J4  Colo.  174,  23  Pac, 
447:  lliitlianav  v.  Urowii,  22  Minn.  214;  Mil- 
linKtnn  v.  Hijl,  47  Ark.  301,  1  S.  W.  547; 
Bank  <if  Iron  Gate  v.  Rioity,  184  U.  S.  «05, 
40  1,.  cd.  739,  22  Sup.  Ct.  Hep.  520;  William 
W.  Uicrce  v.  Hutcbins,  205  U.  S.  340,  51  L. 
«d.  828,  27  Sup.  Ct.  Rep.  524;  Furness  v. 
Ewing,  2  Pa.  479;  Cunningham  v.  Campbell, 

3  Tenn.  Ch,  708;  Butler  v.  O'Brien,  5  Ala. 
318;  Lemay  V.  Bibeau,  2  Minn.  201,  Gil.  251; 
Fowler  v.  Bowery  Sav.  Bank,  113  N.  Y.  450, 

4  L.R.A.  145.  10  Am.  St.  Rep.  470,  21  N.  E. 
172;  Rennick  v.  Bank  of  ChiUicothe,  8  Ohio, 
620;  Scnrf  v.  Jardine,  L,  R.  7  App.  Cas.  345, 
10  Kng.  Rul.  Cas.  738. 

The  elettion  is  determined  by  the  com- 
luenecuient  of  the  proceeding,  and  not  by  the 

Robb  V.  VoB,  Bupra;  Re  Garver.  170  X.  Y. 
380,  08  N.  E.  867;  Lowenatein  v.  Glass,  48 
La.  Ann.  1422,  20  So.  800;  Smith  r.  Gil- 
more,  7  App.  D.  C.  102;  TheuBen  v.  Bryan, 
113  Iowa,  406,  85  N.  W.  802;  Thomas  v. 
Watt.  104  Mich.  201,  62  N.  W.  345;  Lud- 
ington  V.  Patton,  111  Wis.  208,  86  N.  W.  571. 

One  of  the  testa  applied  in  cases  of  election 
is  u'liether  the  two  actions  could  be  ptose- 
cutcil  at  the  aame  time. 

Fowler  v.  Bowery  Sav.  Bank,  113  N.  Y. 
455,  4  L.R.A.  145,  10  Am.  St.  Rep.  470,  21 
N.  E.   172- 

Persons  acting  in  a  fiduciary  capacity  msy 
be  bound  by  their  election  between  inconsist- 
ent remedies. 

Fowler  v.  Bowery  Sav.  Bank,  113  N.  Y, 
4S0.4L.R.A.  146,  ID  Am.  St  Rep.  470,21  N. 
E.  172;  Fitts  V.  Beardaley,  28  N.  Y.  S.  R- 
e6S,  8  N.  Y.  Supp.  567;  Butler  v.  Hildreth, 
■upra. 


tee  in  bankruptcy  to  set  aside  a  transfer  . 
of  accounts  and  hills  receivable,  made  by 
the  bankrupt  to  the  defendant,  Sn^'arman, 
with  intent  to  delay  and  defraud  creditors. 
Sugarman  pleaded  in  bar  tliat  the  plaintiff 
had  ratiRed  his  dealings  because,  with  knowl- 
edge of  all  the  facts,  the  plaintilT  had  taken 
a  judgment  against  the  bankrupt  for  tlT,- 
500,  a  part  or  all  of  which  was  money  re- 
maining in  the  bankrupt's  bands  of  $30,000^ 
alleged  by  the  bill  to  have  been  paid  to  him 
by  Sugarman  in  pursuance  of  the  fraudu- 
lent Bclieme.  A  majority  of  the  circuit 
court  of  appeals  held  the  ratification  made- 
out,  on  the  ground  that,  to  get  the  judg- 
ment, the  trustee  had  to  rely  upon  a  right 
inconsistent  with  that  now  aet  up.  16 
r,.R.A.(N.S.t  1267,  85  C.  C.  A.  337,  167 
Fed.  660.     The  plaintiff  appealed  to  thU 

It  ia  argued  that  the  appeal  wai  too  late- 
because  not  taken  witliin  thirty  days  after 
the  decree,  as  required  by  'general  or'[IS4 
<lora  ill  bankruptcy  No.  36,  for  appeals  un- 
der the  act.  But  this  is  not  an  appeal  under 
the  act,  S  25,  by  authority  of  which  the  gen- 
eral order  was  adopted,  and  is  not  governeil' 
by  that  order.  Tlie  appellate  jurisdiction  la- 
under or  is  the  same  as  tbnt  under  the  court 
of  appeals  act  of  March  3,  1891,  chap.  617, 
g  6,  20  Stat,  at  L.  828,  U.  S.  Comp.  SUU 
1901,  p.  540.  Knapp  v.  Milwaukee  Trust 
<'o.  March  7,  1010  [210  U.  S.  646,  ant^ 
010,  30  Sup.  Ct.  Rep.  412].  The  appeal  waa- 
taken  within  a  jear  and  was  in  time. 

On  the  merits  we  are  of  opinion  that  the 
decision  was  wrong.  We  are  quite  ready  to- 
assume  what  the  court  below  waa  at  some 
trouble  to  establish  that  an  act  of  election 
directed  toward  a  third  person  tony  operate 
in  rem  and  establish  title  as  to  all  parties 
ooncerncd.  But  the  demand  of  the  trustee- 
on  the  bankrupt,  even  when  enforced  by  m 
resort  to  the  courts  and  by  judgment,  bad 
no  clement  of  election  about  it.  The  legal 
title  to  tbc  money  bad  been  in  tbe  bankrupt, 
and  was  transferred  by  the  statute  to  the 
trustee  (S  70).  He  was  entitled  to  have 
that  money  in  his  bands  as  against  the  bank- 
rupt in  any  event,  whether  be  decided  to 
hand  it  back  to  Sugarman  or  to  distribute 
it  in  dividemls.  The  law  had  put  him  in 
the  bankrupt's  sliops  with  additional  powers. 
Therefore  to  insist  that  the  bankrupt  should 
do  what  the  statute  required  him  to  do- 
was  as  consistent  with  a  subsequent  rescis- 
sion of  the  bankrupt's  fraudulent  acquisi- 
tion of  title  as  with  an  alTirmance  of  it.  It 
had  no  relation  to  that  question,  except  pos- 
sibly to  put  the  plaintiff  in  a  position  bet> 
fer  to  decide  it. 

Decree  reversed. 


135 


Supreme  Coubt  of  the  United  States. 


Oct.  Tebm« 


136]  •HARRY  T.  HERNDON,  Prosecuting 
Attorney  of  Clinton  County,  Missouri, 
and  Cornelius  Roach,t  Secretary  of 
State  of  the  State  of  Missouri,  Appts. 

V. 

CHICAGO,    ROCK    ISLAND,    &   PACIFIC 
RAILWAY  COMPANY. 

(See  S.  C.  Reporter's  ed.  135-159.) 

Appeal  —  misjoinder  —  objection  not 
raised  below. 

1.  An  objection  to  joining  a  prosecuting 
attorney  and  the  secretary  of  state  as  par- 
ties defendant  in  the  same  bill  will  not  be 
considered  in  an  appellate  court,  where  no 
«uch  objection  was  specially  taken  below. 
[For  other  cases,  sec  Appeal  and  Error,  VIII. 

J.  in  Digest  Sup.  Ct  1908.] 

Pleading— niultlfurlousncss  of  bill. 

2.  Multifariousness  cannot  successfully 
be  urged  a<^ainst  a  bill  filed  by  a  foreij;n 
railway  company  in  a  Federal  circuit  court 
to  enjoin  a  prosecuting  attorney  from  en- 
forcing a  state  statute  requiring  the  stop- 
page of  interstate  passenger  trains  at  junc- 
tion points,  and  to  restrain  the  secretary  of 
state  from  proceeding  under  tlie  authority 
of  another  state  statute  to  revoke  the  com- 
pany's license  and  right  to  do  local  busi- 
ness because  of  bringing  suit  in  a  Federal 
•court. 

[For  other  cases,  noe  Pleading,  280-209,  In 
Digest  Sup.  Ct.  1908.] 

States  —  Immunity     from     suit  —  suit 

against  state  ofliccrs. 

3.  The  immunity  of  a  state  from  suit  is 

— ^— 

tSubstituted  as  appellant  for  John  E. 
Swanger. 


not  violated  by  entertaining  a  suit  in  a 
Federal  circuit  court,  brought  by  a  foreign 
railway  company  to  restrain  a  prosecuting 
attorney  from  enforcing  a  state  statute 
requiring  the  stoppage  of  interstate  pas- 
senger trains  at  junction  points,  and  to  re- 
strain the  secretary  of  state  from  proceed- 
ing under  the  authority  of  another  state 
statute  to  revoke  the  company's  license  and 
right  to  do  local  business  because  of  bring- 
ing suit  in  a  Federal  court. 

[For  other  cases,  see  States,  IX.  c,  2,  la  Digest 
Sup.  Ct.  1908.] 

Interstate    commerce  ~  requiring    stop* 

page  of  trains  at  Junction  points. 

4.  The  requirement  that  passenger  trains 
shall  stop  at  all  junction  points  of  other 
roads,  which  is  made  by  Mo.  act  of  March 
19,  1907,  amending  Mo.  Rev.  Stat.  S  1075, 
amounts  to  an  unnecessary  and  unlawful 
burden  upon  interstate  commerce  if  such 
requirement  is  construed  to  necessitate  the 
stoppage  of  through  interstate  trains  for 
the  transfer  of  passengers  from  one  road  to 
another,  when  ample  facilities  for  the  trav- 
eling public  are  already  provided,  and  se- 
vere detriment  and  hindrance  to  interstate 
traffic  will  result. 

[For  other  cases,  see  Commerce,  321'325,  In 
Digest  Sup.  Ct.  1908.] 

Foreign  corporations  —  revoking  right 
to  do  local  business  — interstate  com- 
merce—equal protection  of  tlie  laws. 

5.  The  license  or  permit  to  do  local  busi- 
ness, given  to  a  foreign  railway  company 
which  has  come  into  the  state  in  compliance 
with  its  laws,  and  has  acquired,  under  the 
sanction  of  the  state,  a  large  amount  of 
property  within  its  borders,  cannot  be  re- 
voked under  the   authority  of  Mo.   act  of 


Note.  —  On  suits  against  state  officers 
as  suits  against  state — see  notes  to  Sanders 
V.  Saxton,  1  L.R.A.(N.S.)  727;  Ex  parte 
Toung,  13  L.R.A.(N.S.)  932;  and  Beers  v. 
Arkansas,  15  L.  ed.  U.  S.  991. 

On  recognition  or  exclusion  of  foreign  cor- 
porations generally — see  notes  to  Cone  Ex- 
port &  Commission  Co.  v.  Pool,  24  L.R.A. 
289,  and  McCanna  &  F.  Co.  v.  Citizens' 
Trust  &  Surety  Co.  24  C.  C.  A.  13. 

On  exclusion  of  foreign  corporation  as  in- 
terference with  interstate  commerce — see 
note  to  Kindel  v.  Beck  &  P.  Lithographing 
-Co,  24  L.R.A.  311,  and  Western  U.  Teleg. 
•Co.  V.  Taggart,  60  L.R.A.  677. 

On  revocation  of  corporate  license  for  re- 
moval of  cause  to  Federal  court — see  note 
to  Prewitt  V.  Security  Mut.  Lb  Ins.  Co.  1 
L.R.A.(N.S.)    1019. 


State  regulation  of  stops  of  interstate  pas- 
senger and  mail  trains. 

It  is  well  settled  that  state  regulations 
-which  require  railway  companies  to  stop 
their  interstate  passenger  or  mail  trains  at 
designated  stations  are  repugnant  to  the 
eommerce  clause  of  the  Federal  Constitution 
when — and  only  when — adequate  and  rea- 
•sonable  or  proper  facilities  are  otherwise  af- 
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forded  such  stations.  The  only  task  for  the 
court  in  any  particular  case  is  to  determine 
whether  or  not  adequate  and  reasonable 
train  service  is  otherwise  afTorded. 

Eleven  trains  a  day,  regularly  stopping 
at  a  small  town  in  South  Carolina,  the 
junction  point  with  a  small  branch  road, 
afford  ade<}uate  local  facilities,  and  neces- 
sitate holding  invalid  an  order  made  under 
state  authority,  requiring  the  railway  com- 
pany to  stop  at  that  point  on  signal  two 
of  its  through  fast  mail  trains  running  be- 
tween Jersey  City,  New  Jersey,  and  Tampa, 
Florida.  Atlantic  Coast  Line  R.  Co.  t. 
Wharton,  207  U.  S.  328,  52  L.  ed.  230,  28 
Sup.  Ct.  Rep.  121,  reversing  71  S.  C.  130, 
50  S.  £.  641,  and  74  S.  £.  80,  54  S.  E.  224. 

Four  trains  a  day  each  way,  making 
stops  at  an  Arkansas  town  with  obout 
4,500  in'abitants,  are  enough  to  invalidate, 
as  a  regulation  of  interstate  commerce,  a 
statute  under  which  is  required  the  stopping 
at  that  point  of  a  through  interstate  pas- 
senger and  mail  train  running  from  Mexico 
and  Western  points  to  St.  Louis,  Missouri, 
and  beyond.  St.  Louis,  I.  M.  &  S.  R.  Co.  ▼. 
State,  85  Ark.  284,  107  S.  W.  989. 

Three  south -bound  trains  stopping  daily 
at  a  county  seat  in  Mississippi  having  about 
1,200  inhabitants  afford  such  adequate  and 
reasonable  accommodation  as  renders  inval- 
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Hebndok  y.  Ghxcaoo,  R.  L  ft  p.  R.  Co. 


March  13,  1907,  and  the  company  subjected 
to  penalties  because  it  brings  a  suit  in  a 
Federal  court,  or  removes  a  suit  from  a 
state  court  to  a  Federal  court,  especially 
where  a  domestic  railway  company  may 
bring  suit  in  a  Federal  court,  or,  in  a  prop- 
er case,  n'inove  one  thereto,  without  forfeit- 
ing its  right  to  do  business,  or  incurring  a 

liability  to  penalties. 

(For  other  cases,  sec  Corporntions,  XII.  b,  2; 

Const itiitlonal  Law,  254-265,  in  Digest  Sup. 

Ct.  1908.J 

[No.  150.] 

Argued  April  14,   1910.     Decided  May  31, 

1910. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  Dis- 
trict of  Missouri  to  review  a  decree  enjoin- 
ing the  prosecuting  attorney  of  Clinton 
county,  in  that  state,  from  enforcing  a 
state  statute  requiring  the  stoppage  of 
interstate  passenger  trains  at  junction 
points,  and  restraining  the  secretary  of 
state  from  revoking  the  company's  license 
and  right  to  do  local  business  because  of 
bringing  suit  in  tlie  Federal  court.  Af- 
firmed. 

See  same  case  below,  157  Fed.  783. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  T.  Blair  argued  the  cause, 
and,  with  Messrs.  Elliott  W.  Major  and 
Charles  G.  Revelle,  filed  a  brief  for  appel- 
lants: 


Statutes  requiring  trains  to  stop  at  the 
intersection  of  the  track  on  which  they  are 
running  with  the  tracks  of  other  railroads 
have  been  quite  generally  recognized  as  valid 
police  regulations. 

Indianapolis  &  St.  L.  R.  Co.  v.  People,  91 
111.  466;  Birmingham  Mineral  R.  Co.  v.  Ja- 
cobs, 92  Ala.  191,  12  L.R.A.  830,  9  So.  320; 
Richmond  &  D.  R.  Co.  v.  Freeman,  97  Ala. 
297,  11  So.  800;  Peoria  &  P.  U.  R.  Co.  v. 
Peoria  &  F.  R.  Co.  106  111.  117;  Chicago  & 
A.  R.  Co.  V.  Joliet,  L.  &  A.  R.  Co.  105  III. 
400,  44  Am.  Rep.  799;  San  Antonio  &  A. 
P.  R.  Co.  V.  Bowles,  88  Tex.  640,  32  S.  W. 
880;  Louisville  &  N.  R.  Co.  v.  East  Tennes- 
see, V.  &  G.  R.  Co.  9  C.  C.  A.  314, 22  U.  S. 
App.  110,  00  Fed.  993;  Missouri  ex  rel.  Bar- 
ton County  V.  Kansas  City,  Ft.  S.  &  G.  R. 
Co.  32  Fed.  724;  Chesapeake  &  O.  R.  Co.  ▼. 
Com.  99  Ky.  176,  35  S.  W.  266;  Com.  v. 
Chesapeake  &  0.  R.  Co.  16  Ky.  L.  Rep.  481, 
29  S.  W.  136;  Flint  &  P.  M.  R.  Co.  v.  De- 
troit &  B.  C.  R.  Co.  64  Mich.  370,  31  N.  W. 
281;  Kansas  City  Suburban  Belt  R.  Co.  v. 
Kansas  City,  St.  L.  &  C.  R.  Co.  118  Mo.  623, 
24  S.  W.  478;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Cincinnati,  S.  &  C.  R.  Co.  30  Ohio  St.  610; 
33  Cyc.  Law  &  Proc.  pp.  670,  671;  Freund, 
Pol.  Power,  §  73;  Southern  R.  Co.  v.  King, 
87  C.  C.  A.  290,  160  Fed.  332;  Elliott,  Rail- 
roads,  2d  ed.  §  668;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  v.  Illinois,  177  U.  S.  522,  523,  44  L. 
L.  ed.  871,  872,  20  Sup.  Ct.  Rep.  722;  State 
V.  Chicago,  M.  &  St.  P.  R.  Co.  122  Iowa,  24, 
101  Am.  St.  Rep.  264,  96  N.  W.  904. 


id  an  order  of  the  state  railroad  commis- 
sion, requiring  a  railway  company  to  stop 
two  of  its  interstate  mail  and  passenger 
trains  at  that  point,  on  their  way  from 
Chicago  to  New  Orleans.  Mississippi  R. 
Commission  v.  Illinois  C.  R.  Co.  203  U.  8. 
335,  51  L.  ed.  209,  27  Sup.  Ct.  Rep.  90. 

A  state  statute  requiring  a  through  inter- 
state train  carrying  passengers  and  the 
United  States  mail  to  turn  aside  from  the 
direct  interstate  route  and  run  to  a  station 
3^  miles  away,  and  back  again,  because  it  is 
the  county  seat,  is  an  unconstitutional  in- 
terference with  interstate  commerce  and 
with  the  transportation  of  the  mails.  Illi- 
nois C.  R.  Co.  ▼.  Illinois,  103  U.  S.  142,  41 
L.  ed.  107,  16  Sup.  Ct.  Rep.  1096,  reversing 
143  111.  434,  19  L.R.A.  119,  33  N.  E.  173. 
In  this  case  six  regular  passenger  trains 
( conceded ly  ample  train  service)  stopped  at 
this  point. 

And  a  statutory  requirement  that  all 
regular  passenger  trains  must  stop  at  coun- 
ty seats  constitutes  a  direct  burden  on  in- 
terstate commerce  so  far  as  such  statute 
requires  through  interstate  passenger  trains 
to  stop  at  such  a  station,  when  four  regu- 
lar passenger  trains  daily  each  way  (ad- 
mitted by  demurrer  to  be  ample  train  serv- 
ice) regularly  stop  at  that  point.  Cleve- 
land, C.  C.  &  St.  L  R.  Co.  V.  Illinois,  177 
54  li.  ed. 


U.  S.  614,  44  L.  ed.  868,  20  Sup.  Ct.  Rep. 
722,  reversing  176  111.  359,  61  N.  E.  842. 

But  a  statute  requiring  all  regular  passen- 
ger trains,  except  transcontinental  or 
through  trains  entering  the  state  from  any 
other  state,  to  stop  at  all  county  seats,  is  a 
reasonable  exercise  of  the  police  power  of 
the  state,  although  construed  to  apply  to  a 
train  carrying  the  mails  and  carry mg  pas- 
sengers who  are  to  be  transferred  to  another 
train  of  the  same  company,  which  will  carry 
them  to  another  state.  Gladson  ▼.  Minneso- 
ta, 166  U.  S.  427,  41  L.  ed.  1064,  17  Sup.  Ct. 
Rep.  627,  affirming  67  Minn.  390,  24  L.R.A. 
602,  59  N.  W.  487.  The  particular  county 
seat  involved  in  this  case  was  a  village  of 
800  inhabitants,  and  was  otherwise  served 
by  two  passenger  and  a  mixed  train  daily 
each  way. 

A  state  statute  which  requires  each  rail- 
way company  operating  its  road  within  the 
state  to  cause  tnree  each  way  of  its  regular 
passenger  trains,  if  so  many  are  run  daily. 
Sundays  excepted,  to  stop  long  enough  at 
every  station,  city,  or  village  containing 
over  3,000  inhabitants,  to  receive  and  let  off 
passengers,  is  not  an  invalid  regulation  of 
interstate  commerce  as  applied  to  trains  en- 
gaged therein.  Lake  Shore  &  M.  S.  R.  Co. 
V.  Ohio,  173  U.  S.  286,  43  L.  ed.  702,  19 
Sup.  Ct.  Rep.  466. 
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The  act  of  March  19,  1907,  as  construed 
by  the  courts  of  Missouri,  is  valid. 

Kew  York,  N.  H.  &  H.  R.  Co.  v.  New  York, 
165  U.  S.  631,  41  L.  ed.  854,  17  Sup.  Ct.  Rop. 
418;  Missouri  P.  R.  Co.  v.  Larabee  Flour 
Mills,  211  U.  S.  621,  53  L.  ed.  360,  20  Sup. 
Ct.  Rep.  214;  Gladson  v.  Minnesota,  166  U. 
8.  430,  41  L.  ed.  1065,  17  Sup.  Ct  Rep.  627; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois, 
supra;  Michigan  C.  R.  Co.  v.  Powers,  201 
U.  S.  291,  60  L.  ed.  760, 26  Sup.  Ct.  Rep.  459. 
Though  the  statute  assailed  be  invalid, 
yet  the  complainant,  in  addition,  must  allege 
facts  bringing  the  case  within  some  head  of 
equity   jurisdiction. 

Cruickshank  v.  Bidwcll,  176  U.  S.  80,  44  L. 
ed.  380,  20  Sup.  Ct.  Rep.  280;  Pacific  Kxp. 
Co.  V.  Seibert,  142  U.  S.  348,  36  L.  ed.  1038, 
8  Inters.  Com.  Rep.  810, 12  Sup.  Ct.  Rep.  250. 
The  bill  contains  no  grounds  for  equitable 
interposition  as  against  Herndon. 

Pacific  Exp.  Co.  v.  Seibert,  44  Fed.  315, 
affirmed  in  142  U.  S.  339,  355,  35  L.  ed.  1035, 
1040,  3  Inters.  Com.  Rep.  810,  12  Sup.  Ct. 
Rep.  250;  1  Pom.  £q.  Jur.  3d  ed.  §§  250, 
2615;  Troy  &  B.  R.  Co.  v.  Boston,  11.  T.  & 
W.  R.  Co.  86  N.  Y.  128 ;  Cruickshank  v.  Bid- 
well,  176  U.  S.  81,  44  L.  ed.  381,  20  Sup.  Ct. 
Rep.   280. 

The  bill  attempts  to  join  two  distinct  pro- 
ceedings. 

Street,  Fed.  Eq.  Pr.  §  440;  Gaines  v. 
Chew,  2  How.  642,  11  L.  ed.  411;  Brown  v. 
Guarantee  Trust  &  S.  D.  Co.  128  U.  S.  412, 
32  L.  ed.  470,  9  Sup.  Ct,  Rep.  127;  Hefner 
V.  Northwestern  Mut.  L.  Ins.  Co.  123  U.  S. 
751,  31  L.  ed.  311,  8  Sup.  Ct.  Rep.  337;  Em- 
mons y.  National  Mut.  Bldg.  &  L.  Asso.  68 
C.  C.  A.  330,  135  Fed.  689. 

This  suit  is  within  the  prohibition  of  the 
11th  Amendment  to  the  Constitution  of  the 
United  States. 

Smyth  V.  Ames,  169  U.  S.  518,  619,  42  L. 
ed.  839,  18  Sup.  Ct.  Rep.  418;  Ex  parte 
Young,  209  U.  S.  149,  156,  167,  62  L.  ed. 
724,  727,  728,  13  L.R.A.(N.S.)  932,  28  Sup. 
Ct.  Rep.  441,  14  A.  &  E.  Ann.  Cas.  764;  Fitts 
V.  McGhce,  172  U.  S.  530,  43  L.  ed.  541,  19 
Sup.  Ct.  Rep.  269;  Re  Avers,  123  U.  S.  443, 
31  L.  ed.  216,  8  Sup.  Ct* Rep.  164. 

The  act  of  March  13,  1907,  does  not  con- 
travene §  8  of  article  1  of  the  Constitution 
of  the  United  States,  nor  the  laws  passed  in 
pursuance  thereof.  The  act  itself  specific- 
ally permits  the  transaction  of  interstate 
business  by  appellee  even  after  revocation  of 
its  license  for  violating  the  act.  thus  ex- 
empting complainant's  interstate  business 
from  its  operation. 

Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S. 
46,  44  L.  ed.  664,  20  Sup.  Ct.  Rep.  51S;  I»uis- 
ville  &  N.  R.  Co.  v.  Kentucky,  183  U.  S.  512, 
618,  46  L.  ed.  304,  306,  22  Sup.  Ct.  Rep.  95. 
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Appellee  is  not  denied  tlic    equal  protec- 
tion of  the  laws. 

Ducat  V.  Chicago,  10  Wall.  415,  19  L.  ed. 
973;  Norfolk  &.  W.  R,  Co.  v.  Pennsylvania, 
136  U.  S.  118,  34  L.  ed.  390,  3  Inters.  Com. 
Rep.  178,  10  Sup.  Ct.  Rep.  958;  Baltimore 
Traction  Co.  v.  Baltimore  Belt  R.  Co.  151 
U.  S.  138,  33  L.  ed.  102,  14  Sup.  Ct.  Rep. 
294;   Security  Mut.  L.  Ins.  Co.  v.  Prewitt, 

202  U.  S.  248,  257,  60  L.  ed.  1014,  1018,  26 
Sup.  Ct  Rep.  610,  6  A.  &  E.  Ann.  Cas.  317; 
Board  of  Education  v.  Illinois,  203  U.  S. 
561,  51  L.  ed.  318,  27  Sup.  Ct.  Rep.  171,  8  A. 
&  E.  Ann.  Cas.  157;  Pembina  Consol.  Silver 
^lin.  &  ^lill  Co.  v.  Pennsylvania,  125  U.  S. 
188,  31  L.  ed.  653,  2  Inters.  Com.  Rep.  24, 
8  Sup.  Ct.  Rep.  737;  Missouri  P.  R.  Co.  v. 
Mackey,  127  U.  S.  209,  32  L.  ed.  109,  8  Sup. 
Ct.  Rep.  1161 ;  Minneapolis  k  St  L.  R.  Co.  v. 
Beckwith,  129  U.  S.  29,  32  L.  ed.  686,  9  Sup. 
Ct.  Rep.  207 ;  Missouri  P.  R.  Co.  ▼.  Humes, 
115  U.  S.  512,  29  L.  ed.  463,  6  Sup.  Ct  Rep. 
110;  Doyle  v.  Continental  Ins.  Co.  94  U.  S. 
535-537,  24  L.  ed.  148-150. 

Appellee  is  not  deprived  of  its  property 
without  due  process  of  law,  nor  are  its  privi- 
leges and  immunities  abridged. 

Security  Mut.  L.  Ins.  Co.  v.  Prewitt,  202 
U.  S.  248,  50  L.  ed.  1014,  26  Sup.  Ct.  Rep. 
619,  6  A.  &  E.  Ann.  Cas.  317;  Doyle  v.  Con- 
tinental Ins.  Co.  supra;  National  Council, 
J.  O.  U.  A.  M.  V.  State  Council,  203  U.  S. 
163,  61  L.  ed.  137,  27  Sup.  Ct  Rep.  46;  Kau- 
kauna  Water  Power  Co.  v.  Green  Bay  &  M. 
Canal  Co.  142  U.  S.  269,  35  L.  ed.  1009,  12 
Sup.  Ct.  Rep.  173;  Yesler  v.  Washington 
Harbor  Line,  146  U.  S.  656,  36  L.  ed.  1122, 
13  Sup.  Ct  Rep.  190;  Waters-Pierce  Oil  Co. 
V.  Texas,  177  U.  S.  45,  46,  44  L.  ed.  664,  665, 
20  Sup.  Ct.  Rep.  518;  Cooley,  Const  Lim. 
7th  ed.  p.  567;  Slaughter-House  Cases,  16 
Wall.  74,  21  L.  ed.  408. 

Mr.  M.  A.  Ix>w  argued  the  cause,  and« 
with  Mr.  E.  C.  Lindley,  filed  a  brief  for  ap- 
pellee: 

The  act  of  March  13,  1907,  denies  to  ap- 
pellee the  equal  protection  of  the  laws,  guar- 
anteed to  it  by  the  14th  Amendment  to  the 
Constitution  of  the  United  States.  By  the  in- 
vitation and  permission  of  the  state,  it  is 
doing  business  therein,  and  is  subject  to  its 
process  at  the  instance  of  suitors,  as  fully 
as  any  domestic  corporation.  Under  such  cir- 
cumstances it  is  entitled  to  invoke  the  pro- 
tection of  this  clause  of  the  Federal  Consti- 
tution. 

Northwestern  Nat.  L.  Ins.  Co.  v.  Riggs, 

203  U.  S.  243,  248,  51  L.  ed.  168,  170,  27  Sup. 
Ct.  Rep.  126,  7  A.  &  E.  Ann.  Cas.  1104;  Gulf, 
(^  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  154, 
41  L.  ed.  666,  667,  17  Sup.  Ct  RejS.  2.55;  St 
Tammany  Waterworks  Co.  v.  New  Orleans 
Waterworks  Co.  120  U.  S.  64,  68,  30  L.  ed. 
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563,  565,  7  Sup.  Ct.  Rep.  405;  Minneapolis 
&  St.  L.  R.  Co.  V.  Beckwith,  129  U.  S.  20, 
28,  29,  32  L.  ed.  585,  586,  9  Sup.  Ct.  Rep.  207 ; 
State  V.  Cadigan,  73  Vt.  245,  57  L.R.A.  666, 
87  Am.  St.  Rep.  714,  50  Atl.  1079;  Barbier 
V.  Connolly,  113  U.  S.  27,  31,  28  L.  ed.  923, 
924,  5  Sup.  Ct.  Rep.  357;  Home  Ins.  Co.  ▼. 
Morse,  20  Wall.  445,  22  L.  ed.  365. 

The  right  conferred  upon  appellee  by  the 
acts  of  March  24,  1870,  and  March  11,  1895, 
to  do  business  in  the  state,  is  property,  with- 
in the  meaning  of  the  14th  Amendment,  and 
that  property  right  cannot  be  substantially 
impaired  or  taken  away  except  by  due  proc- 
ess of  law.  Appeal  to  the  jurisdiction  of 
the  courts  of  the  Ignited  States  for  the  ])ro- 
tection  of  that  property  is  one  of  the  proc- 
esses of  law  which  appellee  has  the  constitu- 
tional right  to  invoke. 

Bertholf  v.  (VReilly,  74  N.  Y.  519,  30 
Am.  Rep.  323;  Londoner  v.  Denver,  210  U.  S. 
373,  385,  52  L.  ed.  1103,  1112,  28  Sup.  Ct. 
Rep.  708;  Wynehamor  v.  People,  13  N.  Y. 
392;  Hagar  v.  Reclamation  Dist.  No.  108, 
111  U.  S.  701,  708,  28  L.  ed.  569,  572,  4  Sup. 
Ct.  Rep.  063;  Monongahela  Nav.  Co.  v.  Unit- 
ed States.  148  U.  S.  312,  343,  344,  37  L.  ed. 
463,  474,  13  Sup.  Ct.  Rep.  622. 

The  act  of  March  19,  1907,  which  requires 
that  all  trains  carrying  passengers  shall 
stop  at  the  junction  or  intersection  of  other 
railroads,  is  an  unwarranted  interference 
with    interstate  commerce. 

Illinois  C.  R.  Co.  v.  Illinois,  163  U.  S.  142, 
41  L.  ed.  107, 10  Sup.  Ct.  Rep.  1096;  Gladson 
V.  Minnesota,  166  U.  S.  427,  41  L.  ed.  1004, 
17  Sup.  Ct.  Rep.  627;  T^ke  Shore  &  M.  S. 
R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L.  ed.  702, 
19  Sup.  Ct.  Rep.  465;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Illinois,  177  U.  S.  514,  44  L.  ed. 
868,  20  Sup.  Ct.  Rep.  722;  Mississippi  R. 
Commission  v.  Illinois  C.  R.  Co.  203  U.  S. 
335,  51  L.  ed.  209,  27  Sup.  Ct  Rep.  90;  At- 
lantic Coast  Line  R.  Co.  v.  Wharton,  207  U. 
S.  328,  52  L.  ed.  230,  28  Sup.  Ct.  Rep.  121. 

The  objection  of  multifariousness  is  an  ob- 
jection of  inconvenience. 

Story,  Eq.  Jur.  §  539;  Graves  v.  Ashburn, 
215  U.  S.  331,  ante,  217,  30  Sup.  Ct.  Rep. 
110;  Campbell  v.  Mackay,  1  Myl.  k  C.  017. 

The  objection  of  multifariousness  comes 
too  late. 

Brown  v.  Guarantee  Trust  &  S.  D.  Co. 
128  U.  S.  403,  412.  32  L.  ed.  468,  470,  9  Sup. 
Ct.  Rep.  127;  Billings  v.  Mnnn.  156  Mass. 
203,  30  X.  E.  11.30;  1  Street,  Fed.  Eq.  Pr. 
§  0r,0;  Dan.  Ch.  PI.  &  Pr.  Otii  Am.  ed.  586. 
note  5;  Jackson  v.  Glos,  144  111.  21,  32  N.  E. 
536. 

^fr.  Justice  Day  delivered  the  opinion  of 
the  court: 

Hus  suit  was  brought  by  the  Chicago, 
Rock  Island,  &  Pacific  Railway  Company 
64  li.  ed. 


in  the  circuit  court  of  the  United  States 
for  the  western  district  of  Missouri,  to  en- 
join the  execution  of  certain  provisions  of 
the  acts  of  the  legislature  of  the  state  of 
Missouri,  as  violative  of  complainant's 
rights  under  the  Federal  Constitution.  The 
bill  was  filed  against  Harry  T.  Herndon, 
prosecuting  attorney  of  Clinton  county, 
Missouri,  and  John  E.  Swanger,  secretary 
of  state  of  the  state  of  Missouri. 

The  bill  is  very  lengthy,  and  as  the  de- 
cision of  the  court  was  made  upon  de- 
murrer to  it,  it  will  be  necessary  to  call 
attention  to  some  of  its  pertinent  allega- 
tions. Complainant  avers  that  it  is  a  duly 
orgnnized  corporation  of  the  'state  of  [147 
Illinois,  oiHMiiting  a  railroad  in  certain 
states;  among  others,  in  the  state  of  Missou- 
ri ;  and  is  engnged  in  both  state  and  inter- 
state commerce.  It  sets  forth  in  detail 
the  act.4  of  the  state  of  Missouri  author- 
i;sing  the  consolidation,  extension,  and  op- 
erations of  the  railroads  under  which  it 
claims  to  have  acquired  its  system  of  rail- 
roads in  that  state.  It  avers  that  it  duly 
filed  with  the  secretary  of  state  of  the 
state  of  Missouri  a  copy  of  its  charter,  in 
compliance  with  the  laws  of  the  state,  and 
received  a  certificate,  November  22,  1902, 
in  all  respects  in  compliance  with  the  laws 
of  the  state,  authorizing  the  complainant  to 
carry  on  business  in  said  state  for  the  term 
ending  April  3,  1930,  which  certificate  is  in 
full  force,  never  having  been  canceled  or 
withdrawn. 

Hie  bill  sets  forth  the  act  of  March  19, 
1907,  amending  §  1075  of  the  Revised  Stat- 
utes of  Missouri,  requiring  railroad  com- 
panies to  perform  xiertain  duties,  among 
others,  to  stop  passenger  trains  at  the  junc- 
tion or  intersecting  points  of  other  rail- 
roads. As  that  amended  section  is  one  of 
the  acts  complained  of,  it  is  set  forth  in 
the  margin.f 

tSec.  1075.  Every  railroad  corporation  in 
this  state  which  now  is,  or  may  hereafter 
be,  eugsiged  in  the  transportation  of  ])er- 
sons  or  property  from  one  point  in  this 
state  to  another  point  in  this  state,  shall 
give  public  notice  of  the  regular  time  of 
starting  and  running  its  cars,  and  shall  fur- 
nish suflTicient  accommodations  for  the  trans- 
portation of  all  such  passengers,  buggnge, 
mails,  and  express  freight  as  shall,  within 
a  reasonable  time  previous  thereto,  be  of- 
fered for  transportation  at  the  place  of 
starting,  at  the  junctiims  of  other  railroads, 
and  at  the  junctitm  of  branch  railroads  of 
the  same  system,  as  herein  defined,  carrying 
passengers,  and  at  the  several  stopping 
|iliie(>s:  and  shall  at  all  crossings  and  in- 
tersections of  other  railroads,  where  such 
other  railroad  and  the  railroad  crossing 
the  same  are  now,  or  may  hereafter  lie  made, 
upon  the  same  grade,  and  the  character  of 
the   land   at   such   crossing  or   intersection 
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148]  'Concerning  this  section,  and  the  re- 
quirement to  stop  trains  at  juncuon  points, 
the  bill  sets  out  that  the  complainant  has 
traflic  rights  over  the  Chicago,  Burlington,  &, 
Quincy  Railway  track  between  Cameron 
Junction  and  Kansas  City;  that  the  town 
of  Lathrop  is  a  town  of  about  1,000  inhab- 
itants, situated  in  Clinton  county,  Missouri, 
between  Cameron  Junction  and  Kansas 
City,  on  said  line  of  railway;  that  com- 
plainant, for  the  purpose  of  carrying  on 
its  business  as  a  common  carrier,  at  the 
said  station  of  Lathrop,  stops  a  morning 
and  evening  passenger  train  each  way,  two 
west  bound,  and  two  east  bound,  and,  in 
addition  thereto,  stops  two  pass'ongcr  trains, 
one  east  bound  and  one  west  bound,  which 
are  local  freight  trains  regularly  carrying 
passengers.  Complainant  further  sets  forth 
that  it  runs  a  fast  through  passenger  train 
lietween  Chicago,  Fort  Worth,  and  Dallas, 
Texas,  by  means  of  connecting  carriers  in 
140]  the  state  of  *Texas,  and  a  fast  through 
passenger  train  between  Chicago  and  the  Pa- 
cific coast  by  means  of  connecting  carriers 
beyond  the  territory  of  Oklahoma,  neither 
of  which  stop  at  the  station  of  Lathrop  to 
take  on  or  let  off  passengers;  that  said 
trains  which  do  not  stop  at  Lathrop  are 
immediately  preceded  by  trains  that  do  stop 
there,   and  which   are   maintained   for   the 


purpose  of  collecting  passengers  from  local 
stations  and  conveying  them  to  nearby  sta- 
tions on  the  line  of  the  road  of  the  com- 
plainant, where  both  of  said  fast  through 
trains  do  stop  for  the  purpose  of  taking 
on  and   letting  off  passengers. 

The  complainant  further  avers  that  the 
tracks  of  the  complainant  cross  and  inter- 
sect with  the  tracks  of  the  Atchison,  To- 
peka,  &,  Santa  Fe  Railway  Company  at  the 
said  station  of  Lathrop;  that  the  Atchi- 
son, Topeka,  &  Santa  Fe  Railway  runs  two 
trains  each  way  every  day,  all  of  which 
stop  at  the  station  of  Lathrop,  and  which 
make  close  and  direct  connection  with  tho 
trains  which  the  ^complainant  stops  [150 
at  the  station  of  Lathrop;  that  except  un- 
der unusual  circumstances  passengers  seldom 
find  it  convenient  to  change  from  the  com- 
plainant's railway  to  that  of  the  Atchison, 
Topeka,  &  Santa  Fe  line  at  the  station  of 
Latlirop.  Complainant  avers  that  to  stop 
the  through  interstate  trains  running  be- 
tween Chicago,  Fort  Worth,  and  Dallas, 
Texas,  and  between  Chicago  and  the  Pa- 
cific coast,  would  be  a  direct,  unreason- 
able, and  unwarrantable  interference  with 
its  interstate  business,  and  that  said 
through  trains  are  maintained  for,  and  are 
essential  to  the  purpose  of,  transporting  in- 
terstate passenger  trailic,  and  for  the  car- 


will  admit  of  the  same,  erect,  build,  and 
maintain,  either  jointly  with  the  railroad 
company  whose  road  is  crossed,  or  separate- 
ly by  each  railroad  company,  a  depot  or 
passenger  house  and  waiting  room  or  rooms 
sufficient  to  comfortably  accommodate  all 
passengers  awaiting  the  arrival  and  depar- 
ture of  trains  at  sucli*  junction  or  railroad 
crossing,  and  shall  keep  such  depot  or  pas- 
senger house  or  rooms  warm,  lighted,  and 
open  to  the  ingress  and  egress  of  all  pas- 
sengers for  a  reasonable  time  before  the 
arrival  and  until  after  the  departure  of  all 
trains  carrying  passengers  on  said  railroad 
or  railroads;  and  they  are  hereby  required 
to  stop  all  trains  carrying  passengers  at  the 
junction  or  intersection  of  other  railroads, 
and  they  are  further  required  to  receive 
all  passengers  and  baggage  for,  and  to  stop, 
on  a  flag  or  signal,  all  trains  carrying  pas- 
sengers, at  the  junction  of  all  branch  rail- 
roads of  the  same  system,  which  said  branch 
railroads  are  18  miles  or  more  in  length, 
and  at  the  terminus  of  which  is  located  any 
county  seat  town  of  any  county  in  this 
state,  a  sufficient  length  of  time  to  allow 
the  transfer  of  passengers,  personal  bag- 
gage, mails,  and  express  freight  from  the 
trains  of  railroads  so  connecting  or  inter- 
secting; or  they  may  mutually  arrange  for 
the  transportation  of  such  persons  and  prop- 
erty over  both  roads  without  change  of 
cars;  and  they  shall  be  compelled  to  re- 
ceive all  passengers  and  freight  from  such 
connecting,  intersecting,  or  branch  roads 
whenever  the  same  shall  be  delivered  to 
•  74 


them.  And  every  railroad  company  or  cor- 
poration owning,  ojMirating,  or  leasing  any 
railroad  in  this  state  shall  keep  all  its  de- 
pots, stations,  or  passenger  stations,  wheth- 
er located  at  the  crossing  or  intersection  of 
other  roads  or  elsewhere,  warm,  lighted, 
and  open  to  the  ingress  and  egress  of  all 
passengers  a  reasonable  time  before  the  ar- 
rival and  until  after  the  departure  of  all 
passenger  trains  on  said  railroad  which 
stop  or  receive  or  discliarge  passengers  at 
such  depots,  stations,  or  passenger  houses. 
Every  railroad  corporation  or  company 
which  shall  fail,  neglect,  or  refuse  to  coni- 
ply  with  any  or  either  one  of  the  provi- 
sions of  this  section  from  and  after  the 
time  the  same  shall  become  a  law,  shall, 
for  each  day  said  railroad  corporation  or 
company  refuses,  neglects,  or  fails  to  comply 
therewith,  shall  forfeit  and  pay  the  sum  of 
$25,  which  may  be  recovered  in  the  name 
of  the  state  of  Missouri,  to  the  use  of  the 
school  fund  of  the  county  wherein  said 
crossing,  depot,  station,  passenger  house,  or 
branch  railroad  is  located;  and  it  shall  be 
the  duty  of  the  prosecuting  attorney  to 
prosecute  for  a  recovery  of  the  same.  The 
term  "railroad  corporations,"  as  used  in 
this  act,  shall  include  the  term  "railway 
company   and   railway   corporation." 

Sec.  2.  Inasmuch  as  the  train  service 
is  very  inconvenient  and  unsatisfactory  in 
some  places  constitutes  an  emergency  with- 
in the  meaning  of  the  Constitution,  there- 
fore, this  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 
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riage  of  the  United  States  mails.  The  com- 
plainant avers  that  the  facilities  for  the 
interchange  of  passengers  at  the  station  of 
Lathrop  are  amply  sufficient  to  accommo- 
date the  public,  and  that  the  service  is 
both  convenient  and  satisfactory  to  the  pub- 
lic. The  bill  further  avers  that  if  the  said 
through  trains  are  required  to  stop  at  all 
junctions  with  other  railways  and  there 
interchange  passengers  with  such  road,  their 
usefulness  as  through  trains  will  be  de- 
strovcd,  and  the  interstate  business  of  the 
complainant  interfered  with  to  an  unwar- 
ranted extent  without  any  corresponding 
benefit  to  the  traveling  public;  that  the 
law  of  March  19,  1907,  aS  applied  to  said 
trains  which  do  not  stop  at  the  station  of 
Lathrop,  is  a  serious  burden  upon  inter- 
state commerce  so  conducted  by  said  trains, 
and  an  unlawful  and  unreasonable  inter- 
ference therewith,  and  in  violation  of  the 
Constitution  of  the  United  States  and  the 
acts  of  Congress  regulating  commerce. 
Complainant  avers  that  the  act  of  March 
19,  1907,  requiring  trains  carrying  passen- 
gers to  stop  at  the  junction  or  intersec- 
tions of  other  roads  for  the  purpose  of  in- 
terchanging passengers  and  baggage  at  such 
junction  points,  was  not  passed  in  the  ex- 
ercise of  the  police  power  of  the  state  of 
Missouri  to  protect  the  traveling  public,  but 
solely  for  the  purpose  of  increasing  travel- 
ing facilities,  and  to  provide  a  more  con- 
151]  venient  and  satisfactorv  *train  service 
at  such  junction  points.  Complainant  avers 
that  it  installed  an  interlocking  plant  and 
an  automatic  signal  device  at  the  inter- 
section with  the  tracks  of  the  Atchison,  To- 
peka,  k  Santa  Fe  Railway  at  the  station  of 
Lathrop,  and  thereby  provided  an  absolutely 
safe  method  for  its  through  trains  to  pass 
over  the  tracks  of  the  Atchison,  Topeka,  k 
Santa  Fe  road  without  stopping.  Tlie  bill 
avers  that  Harry  T.  Herndon,  as  prosecut- 
ing attorney  for  the  county  of  Clinton,  Mis- 
souri, thrcntens  to  and  will,  unless  enjoined, 
put  in  motion  the  special  provisions  of  the 
act  of  March  19,  1907,  for  the  enforcement 
of  penalties  of  $25  per  day  since  July  21, 
1907,  which  penalties  in  a  short  time  would 
amount  to  many  thousands  of  dollars. 

Complainant  further  avers  that  defend- 
ant John  E.  Swanger,  secretary  of  the 
state  of  Missouri,  under  and  by  author- 
ity of  said  act  of  the  state  of  Mis- 
souri, approved  March  13,  1907,  concerning 
the  bringing  of  cases  by  foreign  corpora- 
tions in  the  Federal  courts,  which  act  is 
set  forth  in  the  margin,t  threatens  to,  and 


will,  unless  *en joined,  cancel  the  com-  [152 
plainant's  certificate  of  the  right  to  do  busi- 
ness in  the  state  of  Missouri,  and  will  take 
other  steps  necessary  to  revoke  the  license 
and  permit,  as  provided  in  the  act  of  March 
13,  1907,  should  the  complainant  Ale  this, 
its  bill  of  complaint,  in  the  United  States 
circuit  court,  and  because  of  any  attempt 
complainant  *may  make  to  remove  [153 
any  case  to  a  Federal  court  from  any  state 
court  of  the  state  of  Missouri,  and  to  bring 
any  case  in  any  Federal  court  against  a  citi- 
zen of  the  state  of  Missouri.  The  bill  then 
sets  out  the  coming  of  the  complainant  into 
the  state  of  Missouri  in  accordance  with  the 
laws  of  the  state,  that  it  acquired  property 
therein,  which  included  many  miles  of  rail- 
road, depots,  station  grounds,  shops,  and 
warehouses,  terminals,  rolling  stock,  and 
other  equipment  necessary  to  the  mainte- 
nance and  operation  of  its  line,  located  in 
the  state  of  Missouri,  and  at  an  assessed 
value  of  $3,252,775.  The  bill  sets  out  the 
various  particulars  wherein  it  is  contended 
that  the  act  of  March  13,  1907,  is  void  un- 
der the  Constitution  of  the  United  States, 
and  the  bill  avers  that  if  the  complainant 
should  attempt  to  remove  into  the  Federal 
courts  any  case  conunenced  in  the  state 
courts  of  Missouri,  or  should  commence  pro- 
ceedings in  any  Federal  court  against  a  citi- 
zen of  the  state  of  Missouri,  the  defendant, 
as  secretary  of  state  of  the  state  of  Mis- 
souri, would  deny  the  right  of  complainant 
to  do  business  in  the  state  of  Missouri,  and 
if  the  complainant  attempted  to  carry  on 
the  same  it  would  be  subject  to  forfeit 
and  to  pay  to  the  state  of  Missouri  a  pen- 
alty of  not  less  than  $2,000  nor  more  than 
$10,000,  to  be  recovered  in  any  court  in  the 
state  having  jurisdiction.  An  injunction 
was  prayed  against  the  defendant  Harry  T. 
Herndon  as  prosecuting  attorney  of  the 
county  of  Clinton,  Missouri,  requiring  him 
to  refrain  from  enforcing,  or  attempting  to 
enforce,  the  provisions  of  the  act  of  March 
19,  1907,  so  far  as  it  relates  to  the  stop- 
ping of  the  trains  aforesaid,  at  the  crossing 
of  the  Atchison,  Topeka,  k  Santa  Fe  Rail- 
way at  the  station  of  Lathrop,  Clinton 
county,  Missouri,  and  from  enforcing,  or 
attempting  to  enforce,  the  penalties  of  the 
statute;  and  that  the  defendant  John  E. 
Swanger,  secretary  of  state  of  the  state  of 
Missouri,  be  restrained  from  enforcing,  or 
attempting  to  enforce,  the  provisions  of  the 
act  of  March  13,  1907,  •providing  for  [154 
the  revocation  and  canceling  of  the  com- 
plainant's charter  because  of  the  removal  of 


fBe  it  enacted  by  the  general  assembly  of 
the  state  of  Missouri  as  follows: 

Sec.  1.  If  any  foreign  or  nonresident  rail- 
way corporation  of  whatever  kind,  incor- 
porated, created,  and  existing  under  the  laws 
64  li.  ed. 


of  any  other  state,  territory,  or  country, 
and  doing  business  as  a  carrier  of  freight 
or  passengers  from  one  point  in  this  state, 
to  another  point  in  this  state,  under  the 
laws  of  this  state  regulating  or  authorizing 
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«ase8  from  a  state  to  a  Federal  court,  or 
bringing  suit  in  a  Federal  court  against 
any  citizen  of  the  state  of  Missouri. 

A  demurrer  was  filed  to  the  bill  by  both 
<it  the  defendants,  the  same  was  overruled, 
and  a  final  decree  was  entered  enjoining 
the  enforcement  of  the  act  of  March  13, 
1907,  because  of  the  beginning  of  the  suits, 
or  the  removal  of  cases  to  Federal  courts, 
and  enjoining  the  enforcement  of  the  act  of 
March  19,  1907,  so  far  as  it  relates  to  the 
complainant's  said  trains  passing  through 
Lathrop,  or  the  stopping  of  such  trains  at 
the  station  of  Lathrop,  and  enjoined  the 
defendant  prosecuting  attorney  of  Clinton 
County,  Missouri,  from  enforcing,  or  at- 
tempting to  enforce,  the  provisions  of  said 
act  as  to  stopping  said  trains,  or  enfor- 
cing the  penalties  provided  for  in  that  act 
for  the  failure  to  comply  with  the  provi- 
sions thereof. 

It  is  evident  from  tho  foregoing  state- 
ment that  the  constitutional  (|...'stions  in- 
volved in  this  case  are:  First,  whether, 
under  the  act  of  March  19,  1907,  the  com- 
plainant can  be  compelled  to  stop  its 
through  trains,  described  in  the  bill,  at 
the  station  of  Lathrop,  and  whether  such 
a  statute,  so  far  as  it  relates  to  inter- 
state commerce  trains,  is  void  as  an  at- 
tempt to  regulate  interstate  commerce,  and 


imposes  a  burden  thereon  by  state  legi*- 
lation.  And,  secondly,  under  the  act  of 
March  13,  1907,  can  the  license  and  right 
of  the  complainant  to  do  business  in  the 
state  of  Missouri  be  lawfully  revoked  be- 
cause it  has  begun  a  suit,  or  may  remove 
a  suit,  from  a  state  court  to  a  Federal 
court,  complainant  being  a  corporation  or- 
ganized in  another  state. 

Before  considering  these  questions,  we 
will  notice  some  of  the  objections  to  the 
decree  below,  made  by  the  learned  counsel 
for  the  state.  It  is  asserted  that  the  bill 
is  multifarious,  and  that  there  is  no  right 
to  join  the  defendants,  the  prosecuting 
attorney  and  secretary  of  state,  in  the 
*same  bill.  But  no  objection  to  such  [155 
joinder  of  the  parties  was  specially  taken, 
and  it  is  well  settled  that  an  objection  of 
this  character  must  lie  promptly  made.  The 
proper  way  to  raise  such  question  is  by  spe- 
cial demurrer,  specifically  directed  to  the  ub- 
jection.  1  Street,  Fed.  Eq.  Pr.  §  936.  It 
is  true  that  a  court  may  itself  take  the 
objection  in  extreme  eases,  when  that  course 
is  essential  to  the  necessary  and  proper 
administration  of  justice.  But,  as  laid 
down  in  Oliver  v.  Tiatt,  3  How.  333,  412, 
11  L.  ed.  022,  G58,  Mr.  Justice  Story,  speak- 
ing for  the  court,  if  the  court  can  get  to 
a   final  decree   without  serious  embarrass* 


the  licensing  of,  or  the  issuing  of  a  permit 
or  a  certificate  of  authority  to,  or  sulTering 
or  allowing,  any  such  corporation  to  enter 
or  to  do  business  in  this  state  shall,  with- 
out the  consent  of  the  other  party,  in  writ- 
ing, to  any  suit  or  proceeding  brought  by  or 
against  it  in  any  court  of  this  state,  remove 
said  suit  or  proceeding  to  any  Federal  court, 
or  shall  institute  any  suit  or  proceeding 
against  any  citizen  of  this  state  in  any 
Federal  court,  the  license,  permit,  certificate 
of  authority,  and  all  right  of  such  corpora- 
tion and  its  agents  to  carry  passengers  or 
freight  from  one  point  in  this  state  to 
another  point  in  this  state  shall  forthwith 
be  revoked  by  the  secretary  of  state,  and 
its  right  to  do  such  business  shall  cease, 
and  the  secretary  of  state  shall  publish  such 
revocation  in  some  newspaper  of  large  and 
general  circulation  in  the  state,  and  such 
corporation  shall  not  again  be  authorized  or 
permitted  to  carry  passengers  or  freight 
from  one  point  in  this  state  to  another  point 
in  this  state,  or  to  do  business  as  a  carrier 
of  passengers  or  freight  of  any  kind  from 
one  point  in  this  state  to  another  point  in 
this  state  at  any  time  within  five  years 
from  the  date  of  such  rcvocition  or  the 
cessation  of  such  right.  But  the  revocation 
of  such  license,  permit,  rij'lit,  certificate  of 
authority,  or  the  cessation  of  such  right, 
shall  not  be  deemed  to  prohibit  or  pre- 
vent such  corporation  fr<mi  carrying  pas- 
sengers or  freijjlit  from  a  point  within  this 
state  to  a  point  without  this  state,  or  from 
a  jioint  without  this  state  to  a  point  witli- 
in  this  state,  or  from  making  what  arc 
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known  as  interstate  shipments  and  trans- 
portation. 

Sec.  2.  If  any  corporation  included  in  the 
provisions  of  this  act  shall  carry,  or  at- 
tempt to  carry,  or  hold  itself  out  to  carry, 
passengers  or  freight  of  any  kind  from 
one  point  in  the  state  to  another,  without 
a  license,  permit,  or  certificate  of  author- 
ity therefor,  first  had  and  obtained  from  the 
state  of  Missouri, — to  be  issued  by  the  sec- 
retary of  state, — or  after  its  license,  permit, 
right,  or  certificate  of  authority  to  carry 
passengers  or  freight  of  any  kind  from  one 
point  in  this  state  to  another  point  in  this 
state,  shall  have  been  revoked  or  ceased, 
as  provided  for  by  the  preceding  section  of 
this  act,  it  shall  forfeit  and  pay  to  the 
state  of  Missouri  for  each  offense  a  penalty 
of  not  less  than  $2,000  nor  more  than  $10,- 
000,  suit  to  be  brought  therefor  in  any  court 
of  competent  jurisdiction  by  the  attorney 
general  or  the  prosecuting  attorney  of  any 
county  in  the  state  in  which  such  offense 
shall  have  been  committed,  and  such  ofTepse 
shall  be  deemed  to  have  been  committed 
either  in  the  county  where  such  transporta- 
tion originated  or  in  the  county  where  it 
terminated.  And  the  governor  may,  when- 
ever he  shall  deem  it  nccessjiry,  appoint 
special  counsel  to  assist  the  attorney  gen- 
eral or  any  prosecuting  attorney  to  enforce 
or  carry  out  the  provisions  of  this  act. 

Sec.  3.  All  acts  or  parts  of  acts  in  con- 
flict herewith  arc.  in  so  far  as  they  are  in 
conflict,  horehv  ropenled. 

Approve<l  Vlarcli  13,  1007. 

[Laws  of  Missouri  of  1907,  p.  174.1 
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ment,  it  will  do  so;  and  says  the  learned 
justice:  ''J.  fortiori,  an  appellate  court 
would  scarcely  entertain  the  objection,  if 
it  was  not  forced  upon  it  by  a  moral  ne- 
cessity." No  such  case  exists  here.  Cer- 
tainly, in  the  absence  of  a  specific  ob- 
jection, there  is  no  difficulty  in  hearing  at 
the  same  time  the  case  against  the  secre- 
tary of  state  and  the  prosecuting  attorney. 
The  bringing  of  the  suit  against  the  prose- 
cuting attorney  in  the  Federal  court,  if  the 
statute  of  March  13,  1907,  is  to  be  carried 
out,  will  forfeit  the  complainant's  right  to 
do  business  within  the  state,  and  we  see  no 
reason  why  the  right  to  declare  such  for- 
feiture may  not  be  considered  with  the  case 
against  the  prosecuting  attorney.  We  find 
no  merit  in  the  objection  of  multifarious- 
naas. 

As  to  the  objection  that  the  suit  is  one 
against  the  state,  we  think  no  discussion 
is  necessary,  and  content  ourselves  with  a 
reference  to  the  late  cases  in  this  court  to 
that  i)oint.  Ex  parte  Young,  209  U.  S.  123, 
52  L.  ed.  714,  13  L.R.A.(N.S.)  932,  28  Sup. 
Ct.  Rep.  441;  Western  U.  Teleg.  Co.  v. 
Andrews,  216  U.  S.  165,  ante,  430,  30  Sup. 
Ct.  Rep.  286. 

The  act  of  March  19,  1907,  requiring  the 
stopping  of  certain  trains,  upon  its  face 
seems  to  require  the  stoppage  of  all  pas- 
senger trains  at  the  junction  or  intersec- 
tion of  other  roads.  But  it  is  contended  by 
counsel  for  the  state  that  this  statute  is 
but  an  amendment  of  former  statutes,  and 
that  the  requirement  to  stop  trains  carry- 
ISO]  ing  passengers,  •as  qualified  by  the 
subsequent  language  of  the  act,  means  to 
stop  such  trains  for  a  sufficient  length  of 
time  to  allow  the  transfer  of  passengers,  per- 
sonal baggage,  mails  and  express  from  the 
trains  of  the  roads  connecting  or  intersect- 
ing to  the  trains  of  the  other  road,  and 
that,  therefore,  the  act  applies  only  to  the 
operation  of  trains  actually  carrying  such 
passengers,  personal  baggage,  mails  and  ex- 
press as  are  destined  for  points  on  the  con- 
necting road,  and  does  not  require  the  stop- 
page of  all  trains  carrying  passengers,  as  is 
set  out  in  the  bill.  And  this  conclusion, 
it  is  said,  must  necessarily  follow  because 
of  the  construction  given  to  the  statute 
prior  to  its  amendment  on  March  19,  1907. 
State  use  of  School  Fund  v.  Wabash,  St. 
L.  &  P.  R.  Co.  83  Mo.  148;  Lojran  v.  Hanni- 
bal &  St.  J.  R.  Co.  77  Mo.  666;  State  ex 
rel.  McPherson  v.  St.  Louis  &  S.  F.  R.  Co. 
105  Mo.  App.  212,  79  S.  W.  714. 

The  contention  is  that  the  amendment 
of  1907  has  only  the  effect  to  bring  into  the 
statute  certain  provisions  as  to  branch  rail- 
roads. Assuming  this  to  be  a  correct  in- 
terpretation of  this  statute,  and  that  it 
only  requires  the  stoppage  of  trains  at 
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Lathrop  carrying  passengers  destined  for 
points  on  the  intersecting  railroad,  or  to 
take  up  passengers  there,  destined  for  points 
on  complainant's  road,  the  question  remains. 
Would  the  requirement  of  the  act  of  March 
19,  1907,  to  stop  the  through  trains  de- 
scribed in  the  bill,  for  such  purpose  and 
under  the  circumstances  set  forth,  be  an 
unlawful  attempt  to  regulate  interstate 
commerce,  and  impose  an  unlawful  burden 
thereon  ? 

The  extent  of  the  right  to  control  through 
interstate  transportation  of  passengers  by 
state  legislation,  or  under  orders  of  a  com- 
mission authorized  by  the  state,  has  been 
recently  before  this  court.  Mississippi  R. 
Commission  v.  Illinois  C.  R.  Co.  203  U.  S. 
335,  51  L.  ed.  209,  27  Sup.  Ct.  Rep.  90; 
Atlantic  Coast  Line  R.  Co.  v.  Wharton,  207 
U.  S.  328,  52  L.  ed.  230,  28  Sup.  Ct.  Rep.  121. 

The  principle  to  be  deduced  from  these 
cases  is,  that  where  a  railroad  company  has 
already  provided  ample  'facilities  for  [157 
the  adequate  accommodation  of  the  travel- 
ing public,  such  as  may  be  proper  and 
reasonable  at  any  given  point,  and  operates 
interstate  commerce  trains,  carrying  pas- 
sengers, through  the  same  places,  at  which 
such  interstate  trains  do  not  stop,  a  state 
regulation  which  requires  the  stopping  of 
such  interstate  trains,  in  addition  to  ample 
facilities  already  provided,  to  the  detriment 
and  hindrance  of  interstate  traffic,  is  an 
unlawful  regulation  and  burden  upon  in* 
terstate  commerce.  Applying  the  principles 
thus  settled,  and  taking  the  allegations  of 
the  bill  as  true,  which  we  must  do,  in  view 
of  the  fact  that  the  case  was  decided  upon 
demurrer,  we  think  that  construing  the 
statute  so  as  to  require  the  stoppage  of 
the  through  trains  whenever  any  persons 
might  seek  to  avail  themselves  thereof,  in 
order  to  permit  a  transfer  of  passengers 
from  one  road  to  the  other  upon  such  trains, 
would  be  an  unnecessary  and  unlawful  bur- 
den upon  interstate  traffic.  The  averment 
of  the  bill  is  that  the  business  is  already 
amply  provided  for  in  the  other  trains  of 
the  company  and  the  connecting  road,  and 
the  serious  detriment  to  the  interstate  car- 
rying business  from  the  requirement  to  stop 
the  through  trains  described  for  the  pur- 
pose of  permitting  such  transfers  is  fully 
set  forth  in  the  bill,  and  admitted  by  the 
demurrer. 

It  is  true  that  the  bill  avers  that  few 
persons  require  transfer  at  such  connecting 
point,  but  if  passengers  have  the  right,  un- 
der this  statute,  to  require  the  stoppage 
of  such  through  trains  at  Lathrop  whenever 
they  may  desire  to  avail  themselves  of  such 
privilege,  serious  inconvenience  would  re- 
•<ult  to  the  interstate  traffic  in  question, 
'ft  is  to  be  remembered  that  this  statute 
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i*  not  of  that  elut  pasBed  in  the  exercise 
of  the  police  power  of  the  itate  for  the 
promotion  of  the  public  aafetj,  and  requir- 
ing the  stoppage  of  trains  b;  one  railroad 
before  crossing  the  tracks  of  another  rail- 
road; thia  statute,  as  its  second  section 
■hows,  waa  passed  for  the  purpose  of  provid- 
lS8]ing  'greater  facilities  ot  travel,  and 
not  for  the  protection  of  life  and  limb.  We 
therefore  reach  the  conclusion  that  the  cir- 
cuit court  did  not  err  in  granting  the  in- 
junction, BO  far  as  it  relates  to  the  enforce- 
ment of  the  act  of  March  19,  IS07,  relat- 
ing to  the  st«ppage  of  the  interstate  com- 
merce  traina  at  the   station  of  Latlirop. 

As  to  the  validity  of  the  act  of  March 
13,  IDOT,  forfeiting  the  right  of  the  com- 
pany to  do  business  in  the  state  of  Mis- 
souri, and  subjecting^  it  to  penalties  in  case 
it  should  bring  a  suit  in  the  Federal  courts, 
4r  remove  one  from  the  state  courta  to 
the  Federal  courts,  but  little  need  be  said. 
This  is  so  because  ot  the  cases  decided  at 
this  term,  involving  oontentions  kindred 
to  the  one  made  ia  this  case.  See  Western 
U.  Teleg.  Co.  t.  Kansas,  216  U.  S.  1,  ante, 
35S,  30  Sup.  Ct.  Rep.  190;  Pullman  Co.  t. 
Kansas,  216  U.  S.  06,  ante,  37B,  30  Sup. 
Ct.  Rep.  232!  Ludwig  v.  Western  U.  Teleg. 
Co.  21G  U.  S.  140,  ante,  423,  30  Sup.  Ct. 
Rep.  280;  Southern  R.  Co.  t.  Oreene,  216 
U.  S.  400,  ante,  G36,  30  Sup.  Ct  Rep.  287. 

Applying  the  principles  announced  in 
those  cases,  it  is  evident  that  the  act  in 
controversy  cannot  stand,  in  view  of  the 
provisions  of  the  Constitution  of  the  Unit- 
ei*  States.  Moreover,  this  is  not  a  case 
where  the  state  has  undertaken  to  prevent 
the  coming  of  the  corporation  into  its  bor- 
ders for  the  purpose  of  carrying  on  business. 
The  corporation  was  within  the  stale,  com- 
plying with  its  laws,  and  had  acquired,  un- 
der the  sanction  of  the  state,  a  targe 
amount  of  property  within  its  borders,  and 
thus  had  become  a  person  within  the  stale, 
within  the  meaning  of  the  Constitution, 
and  entitled  to  its  protection.  Under  the 
statute  in  controversy,  a  domestic  railroad 
company  might  bring  an  action  in  the  Fed- 
eral court,  or,  in  a  proper  case,  remove 
one  thereto,  without  being  stiliji'ct  to  the 
forfeiture  of  its  right  to  do  business,  or 
to  the  imposition  of  penalties  provided  for 
in  the  net.  In  nil  the  cases  in  this  court  dis- 
cunsing  the  right  of  the  states  to  exclude 
foreign  corporations,  and  to  prevent  them 
from  removing  cases  to  the  Federal  courts, 
lSII]it  has  been  conceded  that  'while  the 
right  to  do  local  business  within  the  state 
may  not  have  been  derived  from  the  Fed- 
eral Constitution,  the  right  to  resort  to  the 
Federal  courts  is  a  creation  ot  the  Consti- 
tution of  the  United  States  and  the  stat- 
utes passed  in  pursuance  thereof. 
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It  is  enough  now  to  say  that  within 
principles  decided 
cited  above,  the 
as  applied  to  the  < 
pany,  in  view  ol 
out  in  the  bill  in 
tional  and  void. 
decree  granted  ir 
the  same  is  affirmed. 

Affirmed. 

The  Chief  Justice  concurs  in  tha  result. 


(See  S.  C.  ReporUr'a  cd.  169,  160.) 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  Dis- 
trict of  Missouri  to  review  a  decree  enjoin- 
ing the  secretary  ot  state  from  revoking 
the  license  of  a  foreign  railway  to  do  busi- 
ness in  the  state  because  of  removing  suita 
from  a  state  court  to  a  Federal  court.    At* 

See  same  ease  below,  157  Fed.  783. 

Mr.  James  T.  Blair  argued  the  eauae, 
and,  with  Messrs.  KllJott  W.  Ifajor  and 
Charles  O.  Revelle,  filed  a  brief  for  appel- 
lant: 

The  act  assailed  by  this  suit  is  valid,  and 
ia  not  objectionable  to  the  provisions  of  tbe 
Federal  Constitution. 

Doyle  V.  Continental  Ins.  Co.  94  U.  S.  S40, 
24  L.  ed.  ISl ;  Security  Mut.  L.  Ina.  Co.  t. 
Prewitt,  202  U.  6.  24G,  SO  L.  ed.  1013,  tt 
Sup.  Ct.  Rep.  B19,  6  A.  ft  E.  Ann.  Cos.  317. 

Railway  companies,  for  the  purpose  of  leg- 
islation, belong  to  a  class  as  separate  and 
distinct  aa  insurance  companies. 

Missouri  P.  R.  Co.  v.  Mackey,  127  U.  R 
205,  32  L.  ed.  107,  B  Sup.  Ct.  Rep.  1161;  Mia- 
neapolis  &  St.  L.  R.  Co.  v.  Beckwith,  129 
U.  S.  26,  32  L.  ed.  685,  0  Sup.  Ct  Rep.  SOT. 

The  power  to  prevent  a  corporation  froB 
coming  into  the  state,  or  to  impose  as  a  cam- 
dition  of  coming  into,  or  doing  buaineas  tban- 

t Substituted  aa  appellant  for  John  E. 
Swanger. 
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in,  mich  ternia,  Testrictions,  and  regulationa  lighu  which   inhere  in   the  trIus  of  the 

••  it  deeme  proper,  of  neeeiaity  embraces  the  property,  bo  that  thef  mugt  be  considered, 

right  to  place  it  in  a  claaa  different  from  do-  even  under  the  exercise  of  the  rate-making 

meitio  corporations,  and  to  impose  upon  the  power  of  the  state   (Willcox  v.  Consolidated 

one  a  condition  not  required  of  the  other,  Om  Co.  212  U.  B.  22,  24,  53  L.  cd.  332,  3S4, 

since  the   leespr  is  neceasarilj'  contained  in  29    Sup.    CL   Rep.    192;    Brunswick    A    T. 

the  greater  power.  Water  Dist  v.  Maine  Water  Co.  99  Me.  3T1, 

Blake  v.  Mc(  lung,  172  U.  S.  239,  43  L.  ed.  59  Atl.  637). 
432,  19  .Sup.  Ct.  Rep.  165;  Orient  Ins.  Co.  t.        Therefore  these  rights  cannot  be  forfeited 

Daggs,  172  U.  S.  557,  43  L.  ed.  552,  19  Sup.  b]r  the  state  afterwards  attempting  to  im- 

Ct.  Rep.  281.  pooe  an  Arbitrary  or  unreaaonable  condition 

The  distinction   between  a  domeatie  and  to  their  further  exercise,  any  more  than  a 

foreign   corporation,   and  the  differences  in  state  might,  after  title  to  property  has  vest- 

their  rights,  and  the  power  exercised  liy  the  ed,  subsequently  create  and  attach  an  arbi' 

atate  in  respect  to  each,  are  brood  enough  to  trary  condition  to  the  right  further  to  hold 

authorize  a  c1  a ssifl cation  and  separate  regu-  or  enjoy  such  property.     It  might  be  con- 

lations  in  so  far  as  the  Constitution  applies,  ceded  that  such  rights  night  be  forfeited  by 

and  for  tliis  purpose  it  is  immaterial  that  a  the  state  on  the  failure  of  the  company  to 

foreign  corporation  has  been  duly  admitted  observe    some    condition    upon    which     the 

to  the  state.  rights  were  grsnted  and  held;  but  even  in 

National  Council,  J.  O.  U.  A.  M.  v.  State  that  event,  the  forfeiture  could  only  be  mad« 

Council,  203  U.  S.  163,  61  L.  ed.  132,  27  Sup.  effective  by  judicial   proeeedingi. 
Ct.  Rep.  46;  Central  Loan  ft  T.  Co.  v.  Camp-        GarBeld  v.  United  States,  211  U.  8.  249, 

bell  Commission  Co.  173  U.  S.  84,  43  L.  ed.  262,  63  L.  ed.  108,  174,  29  Sup.  Ct  Rep.  62. 
623,  19  Sup.  Ct.  Rep.  346;  Board  of  Educa-        This  court,  as  observed  in  Qorfield  v.  Unit- 

tion  V.  Illinois,  203  U.  S.  556,  51  L.  ed.  314,  ed  States,  anpra,  has  uniformly  and  stead- 

27  Sup.  Ct.  Rep.  171,  8  A.  ft  E.  Ann.  Caa.  fastly  held  that  "there  is  no  place  in  our 

U7.  constitutional  system  for  the  exercise  of  ar- 

.,  _  „    „,,  .  „      .,  bitrary  power."     The  legislation  involved  is 

Messrs.  Junes  P.  Gllmore  and  Gardl-  „„,.:„■„„  „.„.,  i„.*.„„  „*  .i,.  „  „i„  „* 

,    ,.  .   .,  .       ...  certainly  a  clear  instance  01  the  exercise  ol 

ner  Lathrop  argued  the  cause,  and,  with  ,  .       ■     ,.  i.  i 

"  „  ,     •   ^     .  ^    iw^  n  such  power,  not  on  y  tiecanse  it  imposes  an 

Messrs.    Robert    Dunlap    and    Thomaa    R.       .-.'^         .  '      .,         j-^-       i.  . -^ 

,,  „,   ,       .   .  ,  ,  '^  „  arbitrary  and  unreasonable  condition,  but  it 

Morrow,  filed  a  brief  for  appellee:  ,  J         ,  i   .i.        .       .■    i      i 

-,,      ,    ,   ..    ,  nil  ,     >  leaves   the   enforcement   thereof   entirely   to 

The  fact  that  appellee  had  property  law-  .,  .  ,    .  .        xi.     i  l      ■       i  . 

,  „  .     I  .     .;      ,   .      > ....  .  ,   .  the  secTetary  of  state,  without  hearine,  let, 

fully  acquired  m  the  state  of  Missouri  brings         ,  .    ,         '      „,  .  i  u    j  ^i 

II       J      .1  .    .■         i  1.  ii.  ..1.     T.  J-      1  or  hindrance.     This  cannot  be  done.     There 

it  under  the  protection  of  both  the  Federal  . ,   ,  .,,.>■ 

J    .  .    I-.       .-i   .■  ^    L  ■       J       ■     J  '■  provided  no  method  of  hearing  or  notice; 

and  state  Constitutions  as  to  being  deprived  .    f ,.  ..         ...  .  .... 

of  If  property  will.out  dm  pr«e..  .!!„.  ''"'  "^^  "''"  °'  ?"  T,"??-       ',  u^  '" 

8o.l.tj.  for  B.v™b.  ,.  Coil,,  «  W.U.  504.  '^"''"S^'  P«™.l  "J  lorfo.t.ns  right,  „ 

■  □  T      A    aiiT     11      -1.       mi     r-  «  unrestricted,  without  any  precaution  to  pro- 

18  L.  ed.  897;  Hamilton  Mfg.  Co.  v.  Mossa-  -     .  .  ,  ,     ...       -    .i    o    .  .     . 

I-       ..      n  »•  1.    .....    .n  •       1    n...     ^  .-  tect  atrainst  hie  decision  in  the  nrst  instance, 

chuHctts,  6  Wall.  632,  18  L.  ed.  904;   Call-         .■_-...      .*  v      i.        _  j 

,  r-     .     1  T.    4.    fi      Tin  ir    o    .    nn  o'  to  rovisw  it  after  it  has  been  made. 

I    T  :,o  ,  ,"".        f     \       H;   .  i  H.g.r  ,.  KMl.m.llo„  Dl.t  No.  1«,  111 

Ct.  Rep.  1073;  State  ex  rel.  Richards  v.  Ack-  >,  aw  tt  i.  ;       t      /»  i 

-™,..,  K1  nv;l  at   iflo  fi  i  -a  a    oaa  <n  u  "^  **  °*™-  ""rray  t.  Hoboken  Land  ft  Im- 

r^fi«     vJ^l,™.!!!'  M„i"^    t!      rJ   .  P"'-  Co-  18  How.  272,  15  L.  ed.  372 ;  Holden 

E.  828-  Northwestern  Mut   K  In  a.  Co.  t  ^ 

Lewis  ft   Clarke  County,  28  Mont.   484,  08  „        ,-..'d        „oo     a    .i       »r  it     i   ■..:.  n 

An..  St.  B.p.  SI2,I2P.l  .82;  St.f  «  r.l.  I"t°»t  M   L    U  ain   pf^'o    n«V' 

C1.PP  r.  Sioux  City  1  N.  E.  Co.  43  Mlnu.  17,  f  ":  ^  h.''-  'f'  "JT  S^\?Z  ,    i,' 

44  N   W.  1032;  Wilmington  i  W.  E.  Co.  ,  ?"'!" ''  '=™"^">'-  '"  Vl  ^         n 

R.id,  13  W.ll,-M4,  20  Cod,  5.8;  Golt  1  B.  "■  »?"';  ^.S?"/,^',' '  J'?  "^ .'"?.''; 

I.  R.  Co.  ,.  H.™,  183  U.  S.  86,  46  L.  «1.  S.'""'  J"",,^-  '"•  "i"  "^f,?-?  f','?'  ?• 

86,  22  Sup.  Ct.  H.i.  26,  itol,i«.u,  T.  t  S.  S*-,'°"L'';J°°",'!     ^  i  .        ,1     '  n 

P.  H.  Co.  ;.  BuUivuS,  »7  b.  C.  i.  1,  173  F«I.  ^'  ^.'i  fj^,  "'■   »""»'  ''  ""  "'^ 

jj.-  leans,  s4  red.  oos. 

rrv      ,  .  .         ....  I.  L     ..     I  I  The  action  of  the  secretary  of  state  ia  al- 

The  rights  and  privileges  which  attach  to  „  ^^^^  eoneluaive,  which,  under  the  cir- 

the  use  of  the  property,  when  they  become  „„„,tances  of  this  ease,  cannot  be  permitted. 

vested  under  the  law  of  the  state,  are  prop-  ^  ,,  „(,t  ^ven  subject  to  review  in  subse- 

erty  rights  which   cannot   be  token    away  ,„(„!  prosecutions  for  penalties. 

without  compensation  by  the  sUte    (Gulf        Chicago,  M.  ft  St.  P.  R.  Co.  r.  Minnesota, 

ft  S.  I.  R.  Co.  T.  Hewes,  183  U.  S.  77,  46  L.  134  u.  S.  418.  33  L.  ed.  970,  3  Inters.  Com. 

ed.   91,  22  Sup.  Ct.   Rep.  26;   Monongohela  Rep.  209,  10  Sup,  Ct.  Rep.  402,  702;  Felix  r. 

Kav.  Co.  r.  United  States,  148  U.  8.  312,  37  Wallace   County,  62  Kan.   832,  84  Am.  St. 

L.  ed.  463,  13  Sup.  Ct  Rep.  622}  |  Mid  are  Hep.  424,  68  Pae.  067;  Uiuourl,  K.  ft  T.  It 
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Co.  y.  Simonson,  64  Kan.  802,  57  L.R.A.  765, 
01  Am.  St.  Rep.  248,  68  Pac  653;  Little 
Rock  k,  Ft.  S.  R.  Co.  v.  Payne,  33  Ark.  816, 
34  Am.  Rep.  55 ;  Meyer  y.  Berlandi,  39  Minn. 
438,  1  L.RJL  777,  12  Am.  St  Rep.  663,  40 
N.  W.  513. 

It  is  not  beyond  the  bounds  of  probability 
that  the  courts  of  Missouri  might  construe 
the  act  so  as  to  deny  the  appellee  the  right 
to  sue  out  a  writ  of  error  from  this  court 
to  the  state  courts  of  last  resort.  Even  in 
the  case  of  the  removal  of  a  suit  from  a 
state  to  a  Federal  court,  there  is  in  a  sense 
the  institution  of  that  suit  in  the  Federal 
court,  as  the  petition  and  bond  for  removal 
are  in  the  nature  of  process,  bringing  the 
suit  in  the  Federal  court  (Ex  parte  Wis- 
ner,  203  U.  S.  449,  51  L.  ed.  264,  27  Sup.  Ct. 
Rep.  150;  Kinney  v.  Columbia  Sav.  &  L. 
Asso.  191  U.  S.  78,  48  L.  ed.  103,  24  Sup. 
Ct.  Rep.  30).  It  is,  however,  generally  rec- 
ognized that  a  writ  of  error  is  a  new  ac- 
tion, and  where  this  yiew  obtains,  a  writ 
of  error  from  this  court  to  a  state  court 
would  be  instituting  a  proceeding  therein. 
Thtit  is  the  doctrine  of  the  supreme  court  of 
Missouri,  and,  of  course,  in  enforcing  the 
statute,  following  its  own  decisions,  a  for- 
feiture would  follow  if  the  appellee  should 
find  it  necessary  to  sue  out  a  writ  of  error 
from  the  highest  court  of  our  land  to  one  of 
our  stnte  courts  (St.  Louis  v.  Butler,  201 
Mo.  399,  99  S.  W.  1092). 

The  statute  being  invalid,  appellee  clearly 
brings  itself  within  the  right  of  the  in- 
junction granted. 

Ex  parte  Young,  209  U.  S.  123,  52  L.  ed. 
714,  13  L.R,A.(N.S.)  932,  28  Sup.  Ct  Rep. 
441;  Ludwig  v.  Western  U.  Teleg.  Co.  216 
U.  S.  146,  anto,  423,  30  Sup.  Ct.  Rep.  280; 
Missouri,  K.  &  T.  R.  Co.  v.  Missouri  R.  & 
Warehouse  Comrs.  (Missouri,  K.  &  T.  R.  Co. 
y.  Hickman)  183  U.  S.  53,  46  L.  o<l.  78,  22 
Sup.  Ct  Rep.  18;  Smyth  v.  Ames,  169  U.  S. 
466,  42  L.  ed.  819,  18  Sup.  Ct  Rep.  418;  Rea- 
gan V.  Fanners'  Loan  &  T.  Co.  154  U.  S.  362, 
38  L.  o<l.  1014,  4  Inters.  Com.  Rep.  500,  14 
Sup.  Ct.  Rep.  1047;  Peniioyer  v.  McCon- 
naughy,  140  U.  S.  1,  35  L.  eil.  36.1.  11  Sup. 
Ct  Kep.  609;  Re  Tyler,  149  V,  S.  164,  .37  L. 
vil  689,  13  Sup.  Ct.  Rep.  785;  Poiiidexter  v. 
Oreenhow,  114  U.  S.  270,  29  L.  ed.  185.  5  Sup. 
Ct  Rep.  903,  962;  Allen  v.  Raltimore  &  O.  R. 
Co.  114  r.  S.  311,  29  L.  ed.  2<H),  5  Sup.  Ct. 
Rep.  925.  902;  Chiea-^o,  M.  &  St.  P.  U.  Co.  v. 
Minnesota,  134  U.  S.  418,  33  L.  e<l.  1)70.  3  In- 
ters, (^om.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  St  Louis  &  S.  F.  R.  Co.  v.  (Jill,  150 
U.  S.  6  to,  39  L.  ed.  567.  15  Sup.  Ct.  Rep. 
484;  United  States  v.  I^e,  106  T.  S.  196,  27 
L.  ed.  171,  1  Sup.  Ct.  Rep.  240;  New  Hamp- 
•hire  v.  I^uisiana,  108  V,  S.  76,  27  L.  ed. 
656,  2  Sup.  Ct  Rep.  1V6;  Davis  v.  Gray,  16 
Wall.  203,  21  L.  ed.  447;  Tomlinson  ?• 
980 


Branch,  15  Wall.  460,  21  L.  ed.  189;  Litch- 
field y.  Webster  County,  101  U.  S.  773,  25  L. 
ed.  925 ;  Board  of  Liquidation  y.  McComb,  92 
U.  S.  531,  23  L.  ed.  623;  Western  U.  Tekg. 
Co.y.Myatt,  98  Fed.  335;  Taylor  y.  Louis- 
ville k  N.  R.  Co.  31  C.  C.  A.  537,  60  U.  & 
App.  166,  88  Fed.  350;  Gregg  y.  Sanford,  12 
C.  C.  A.  525,  28  U.  S.  App.  313,  65  Fed.  151; 
Western  U.  Teleg.  Co.  v.  Henderson,  68  Fed. 
588;  Cobb  y.  Clough,  83  Fed.  604;  Mills  y. 
Green,  67  Fed.  818;  Scott  v.  Donald,  165  U. 
S.  107,  41  L.  ed.  648,  17  Sup.  Ct  Rep.  262; 
1  Pom.  £q.  Jur.  3d  ed.  §§  243-275,  1345;  6 
Pom.  £q.  Jur.  §  546. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  case  was  argued  at  the  same  time 
with  No.  150  [217  U.  S.  135,  ante,  970,  30 
Sup.  Ct.  Rep.  633],  and  involves  the  validity 
of  the  statute  of  March  13,  1907.  The  case 
was  also  decided  upon  demurrer  to  the  bill. 
The  allegations  of  the  bill  and  supplemental 
bill  showed  that  the  Atchison,  Topeka,  & 
Santa  Fc  Railway  Company  was  within  the 
state  of  Missouri  in  compliance  with  its 
laws;  that  it  had  acquired  a  large  amount 
of  property  therein;  that,  being  a  foreign 
cor|)oration,  it  had  removed  suits  from  a 
state  to  the  Federal  court,  and  the  company 
averred  that  for  that  reason  its  right  to  do 
business  in  the  state  of  Missouri  was  about 
to  be  revoked  by  the  action  of  the  secre- 
tary of  state.  This  case  comes  within  the 
principles  just  laid  down  in  150,  and  the 
decree  of  the  Circuit  Court  is  a£Brmed. 

Affirmed. 

The  Chief  Justice  concurs  in  the  result 


•PINK  FRANKLIN,  Plff.  in  Err.,  [161 

V. 

STATE  OF  SOUTH  CAROLINA. 

(Sec  S.  C.  Reporter's  ed.  161-172.) 

Ciyil  rifplits  —  noirroc^s  as  f^rand  Jurors 
—  cli  serf  mi  nut  ion. 

1.  A  motion  to  quash  an  indictment 
ajirainst  a  ne;;ro  for  disiinalifiealion  of  tlie 
errand  jurors,  who  uui-^t  l»e  elector^.  Im*- 
eause   of   a   rliange    in    the   stnte   Constitu- 


XoTE.  —  /)n  ne«;roe8  as  grand  juror** — see 
note  to  Cai  ter  v.  Texas,  44  L.  ed.  U.  S.  839. 

As  to  wli.it  constitutes  due  proe<«ss  of  law 
— j<ee  notes  to  Poople  v.  O'Rrien,  2  L.R.A. 
255;  Kunt7.  v.  Sumption,  2  L.R.A.  655;  Re 
rjnnnon,  5  1..H.A.  350;  I'lman  v.  Raltiniore, 
11  L.R.A.  2tU:  Cilman  v.  Tucker.  1.3  L.R..A. 
.304;  Pearson  v.  Yewdall.  24  T-.  ed.  I'.  S. 
436:  and  Wilson  v.  North  Candina,  42  L. 
ed.   V.  S.   865. 

On  homicide  in  resistinir  arrest — see  note 
to  Keady  v.  People,  66  L.R.A.  353. 

S18  U.  8. 
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tion  respectinj^  the  qualifications  of  electors, 
alleged  to  violate  the  act  of  Congress  of 
June  25,  1868  (15  Stat,  at  L.  73,  chap.  70), 
does  not  present  any  question  of  the  denial 
of  a  Federal  right,  \vnere  there  is  nothing 
in  the  record  to  show  that  the  grand  jury, 
as  actually  impaneled,  contained  any  per- 
son who  was  not  qualified  as  an  elector 
under  the  earlier  Constitution,  or  was  so 
made  up  as  to  exclude  negro  citizens  on 
account  of  their  race. 

(For  other  cases,   see  Civil  Rights,  30-33,  in 
Digest  Sup.  Ct.  1008.] 

Civil  rights  ^  negroes  as  grand  Jurors 

—  discretion  of  Jury  commissioners. 

2.  No  discrimination  against  negroes  be- 
cause of  their  race,  in  the  selection  of  the 
grand  jury,  is  made  by  S.  C.  Laws  1902, 
p.  106G,  §  2,  giving  the  jury  commissioners 
the  right  to  select  electors  of  good  moral 
character,  such  as  they  may  deem  qualified 
to  serve  as  jurors,  being  persons  of  sound 
judgment  and  free  from  all  legal  excep- 
tions. 

[For  other  cases,   see  Civil   Rights,   21-33,   in 
Digest  Sup.  Ct.  1908.] 

Constitutional  law  —  due  process  of  law 

—  refusinf?  continuance. 

3.  The  refusal  to  grant  a  continuance  of 
a  criminal  case,  sought  on  the  ground  that 
the  counsel  for  the  accused  had  not  had 
sufficient  time  or  opportunity  to  examine 
the  notes  of  the  testimony  taken  before  the 
coroner  who  investigated  the  case,  is  not 
a  denial  of  due  process  of  law,  where  the 
difliculty  seems  to  have  been  that  the  notes 
of  the  testimony  were  somewhat  illcfjible, 
and  that  the  ]>erson  making  them  was  not 
at  hand. 

[For  other  cases,  see  Constitutional  Law,  779- 

8.10.  In  Digest  Snp.  Ct.  11)08.] 
Trial  —  dfr(M*tliij*:  ii(*qiiittui  —  homicide 

in  resisting;  arrest —  illegal  warrant. 

4.  A  peremptory  instruction  to  acquit 
one  accused  of  homicide  in  resisting  arrest 
because  the  statute  under  which  the  ar- 
rest was  attempted  and  the  arrest  warrant 
was  issued  is  void  under  tlie  Federal  Con- 
stitution is  pro])erly  refused,  where,  if  the 
state's  testinionv  is  to  be  believed,  the  ac- 
cused,  without  any  warnin*?,  or  resortinp 
to  any  other  means  of  resistance,  and  after 
the  ohicer  had  knocked  for  admission,  shot 
such  ofllcer  upon  his  entering  the  open 
door,  armed  with  a  supposed  warrant  of 
arrest. 

[For    other    cases,    see    Trial,    VI.    d,    3,    d,    in 
Digest  Sup.  Ct.   1008.1 

[Xo.   1G4.] 

Argued   April  20,  21,   1910.     Decided  May 

31,   1910. 

IN  EKROR  to  the  Supreme  Court  of  the 
State  of  South  (.'arolinu  to  review  a 
jud<;nient  which  afTirmed  a  conviction  of 
murder  in  the  Court  of  (General  Seshions 
for  Orangeburg  County,  in  that  state.  Af- 
firmed. 

See  same  case  below,  80  S.  C.  332,  CO 
S.  E.  953. 

The  facts  are  stated  in  the  opinion. 
64  li.  ed. 


Messrs.  John  Adams  and  Jacob  Moor*' 

er  argued  the  cause  and  filed  a  brief  for 
plaintiff  in  error: 

The  prohibition  of  the  14th  Amendment 
extends  to  all  acts  of  the  state,  whether 
through  its  legislative,  its  executive,  or  it» 
judicial  authority. 

Scott  V.  McNeal,  154  U.  6.  34,  38  L.  ^^ 
896,  14  Sup.  Ct.  Rep.  1108;  Ex  parte  Vir- 
ginia, 100  U.  S.  339,  25  L.  ed.  676. 

Due  process  of  law  means  the  common 
law  and  the  statute  laws  existing  in  this 
state  at  the  adoption  of  our  Constitution. 

Stehmeyar  v.  Charleston,  63  S.  C.  281, 
31  S.  £.  322. 

The  plaintiff  in  error  was  denied  due  proc- 
ess of  law  in  the  refusal  of  his  motion  for  a 
continuance. 

Re  Kemmler,  136  U.  S.  436,  34  L.  ed.  ol», 
10  Sup.  Ct.  Rep.  930;  Slaughter-Housc  Cas- 
es, 16  Wall.  36,21  L.  ed.  394;  United  States 
V.  Cruikshank,  92  U.  S.  542,  23  L.  ed.  588; 
Ex  parte  Riggins,  134  Fed.  410;  Orr  v.  Gil- 
man,  183  U.  S.  278,  286,  46  L.  ed.  196,  201, 
22  Sup.  Ct.  Rep.  213;  United  States  v. 
Moore,  129  Fed.  630. 

The  law  under  which  the  warrant  was  is- 
sued is  unconstitutional. 

Ex  parte  Drayton,  153  Fed.  086;  Y.\  parte 
Hollman,  79  S.  C.  9,  21  L.R.A.(N.S.)  242, 
60  S.  E.  19,  14  A.  &  E.  Ann.  Cas.  1105. 

The  attempt  to  enforce  this  unconstitu- 
tional statute  was  a  denial  by  the  state  of 
due  process  of  law  and  of  the  ecpuil  protec- 
tion of  the  law,  within  the  mcanin«;  of  the 
14th  Amendment  to  the  Constitut'""  of  the 
United  States. 

Ex  parte  llollman,  79  S.  C.  24,  21  L.R.A. 
(N.S.)  242,  60  S.  E.  19,  14  A.  &  E.  Ann.  Cas. 
1105. 

An  officer  is  bound  to  know  the  law,  and 
if  he  makes  an  arrest  upon  a  snp|M>8cd  war- 
rant which  on  its  face  is  void,  he  is  liable 
to  the  person  arrested. 

1  Am.  &  En<?.  Ene.  Law,  p.  750;  Savacool 
v.  Boughton,  5  Wend.  170,  21  Am.  Dec.  181; 
Stephens  v.  Wilkins,  6  Pa.  260;  Moore  •v. 
Watts,  Breese  (111.)  18;  drumon  v.  Ray- 
mond, 1  Coini.  40,  6  Am.  Dec.  200;  Ex  parte 
Burford,  3  Crancli,  448,  2  L.  ed.  495. 

A  polieenian  cannot  lejrally  arrest  one 
eliar^ed  with  an  olFense  h'ss  tlian  felon.v 
without  a  warrant,  where  the  offense  is  not 
conunitted  in  his  presence. 

Porcival  v.  Bailey,  70  S.  C.  72,  49  S.  E.  7. 

One  restrained  of  his  liberty  under  an  il- 
legal arrest  may  use  necessary  force,  even 
to  the  taking  of  life,  to  make  his  escape. 

State  V.  Davis,  53  S.  C.  150,  69  Am.  St. 
Rep.  845,  31  S.  E.  62. 

Mr.    Charles    J.    Bonaparte   also    filed    a 
brief  for  plaintiff  in  error: 
The  South  Carolina  statute  is  invalid. 
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Peonage  Cases,  123  Fed.  671;  Toney  t. 
State,  141  Ala.  120,  67  L.R.A.  286,  109  Am. 
St.  Rep.  23,  37  So.  332,  3  A.  &  £.  Ann.  Cas. 
310;  £x  parte  Drayton,  supra;  Ex  parte 
Hollman,  supra;  Clyatt  v.  United  States, 
197  U.  S.  215,  49  L.  ed.  729,  25  Sup. 
Ct.  Rep.  429;  SUte  ▼.  Julow,  129  Mo. 
163»  29  L.R.A.  257,  50  Am.  St.  Rep.  443, 
31  S.  W.  781;  Adair  v.  United  States, 
208  U.  S.  174,  176,  52  L.  ed.  442,  443, 
28  Sup.  Ct.  Rep.  277,  13  A.  &  E.  Ann.  Cas. 
764;  State  v.  Goodwill,  33  W.  Va.  179,  6 
L.R.A.  621,  25  Am.  St.  Kcp.  863,  10  S.  £.  285. 

No  such  act  has  been  sustained  except 
when  it  was  construed  as  making  criminal  a 
particular  kind  of  fraud.  Substantially  on 
this  ground,  statutes  of  this  character  have 
been  held  constitutional  in  North  Carolina, 
Xreorgia,  and  Louisiana. 

State  V.  Norman,  110  N.  C.  484,  14  S.  E. 
M8;  Lamar  v.  State,  120  Ga.  312,  47  S.  E. 
'958;  Banks  v.  State,  124  Ga.  15,  2  L.R.A. 
(N.S.)  1007,  62  S.  E.  74;  State  v.  Thomas, 
144  Ala.  77,  2  L.R.A.(N.S.)  1011,  113  Am. 
fit.  Rep.  17,  40  So.  271,  6  A.  &  E.  Ann.  Cas. 
744;  State  v.  Murray,  116  La.  665,  40  So. 
930,  7  A.  &  E.  Ann.  Cas.  957. 

The  plaintiff  in  error  was  fully  justified  in 
using  reasonable  force  to  protect  his  person, 
hia  liberty,  and  his  habitation,  and  in  his 
situation,  as  shown  by  the  evidence  for  the 
state,  the  firing  of  the  fatal  shot  was  not 
an  unreasonable  use  of  force  for  these  pur- 
poses. 

Beard  y.  United  States,  158  U.  S.  550,  39 
L.  ed.  1086,  15  Sup.  Ct.  Rep.  962;  Wallace 
Y.  United  States,  162  U.  S.  466,  40  L.  ed. 
1039,  16  Sup.  Ct.  Rep.  869;  Alberty  v.  Unit- 
ed States,  162  U.  S.  499,  40  L.  ed.  1051,  16 
Sup.  Ct.  Rep.  864;  Rowe  v.  United  States, 
164  U.  S.  546,  41  L.  ed.  547,  17  Sup.  Ct.  Rep. 
172;  State  v.  Brooks,  79  S.  C.  144,  17  L.R.A. 
(N.S.)  483,  128  Am.  St.  Rep.  836,  60  S.  E. 
518,  15  A.  &  E.  Ann.  Cas.  49;  Brinkley  v. 
State,  89  Ala.  34,  18  Am.  St.  Rep.  87,  8  So. 
22;  People  v.  Lewis,  117  Cal.  186,  69  Am.  St. 
Bep.  167,  48  Pac.  1088;  Palmer  v.  State,  9 
Wyo.  40,  87  Am.  St.  Rep.  910,  59  Pac.  793; 
2  Bishop,  Crim.  Law,  653;  Pond  v.  People, 
8  Mich.  177;  Erwin  v.  State,  29  Ohio  St. 
188,  23  Am.  Rep.  733;  Jones  v.  State,  26 
Tex.  App.  1,  8  Am.  St.  Rep.  454,  9  S.  W.  53; 
Maury  v.  State,  68  Miss.  605,  24  Am.  St. 
Rep.  291,  9  So.  445;  Com.  v.  Delaney,  16  Ky. 
L.  Rep.  509,  29  S.  W.  616;  State  v.  Davis. 
53  S.  C.  150,  69  Am.  St.  Rep.  845,  31  S.  E. 
62;  2  Am.  &  Eng.  Enc.  Law,  p.  852. 

Messrs.  J.  Frascr  Lyon  and  D.  S.  Hen- 
derson arji^uod  tlie  cause,  and,  with  Messrs. 
C.  M.  Kfird  and  B.  11.  Moss,  iilcd  a  brief 
for  defendant  in  error: 

Jury  laws  are  not  objectionable  if  thp\ 
do  not  iu  terms  discriminate  on  account  of 
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race  or  color,  or  if,  in  the  administration 
of  the  law,  discriminations  have  noi  been 
made  on  account  of  race  or  color. 

Re  Shibuya  Jugiro  (Shibuyr  Jugiro  ▼. 
Brush)  140  U.  S.  297,  298,  35  L.  ed.  513,  II 
Sup.  Ct.  Rep.  770;  Strauder  v.  West  Vir- 
ginia, 100  U.  S.  310,  26  L.  ed.  666;  Rawlins 
▼.  Georgia,  201  U.  S.  639,  50  L.  ed.  899,  20 
Sup.  Ct  Rep.  560,  5  A.  &  E.  Ann.  Cas.  783. 

A  state  is  not  restricted  by  either  Consti- 
tution or  laws  of  the  United  States  aa  to  the 
manner  in  which  its  peace  officers  shall  aerve 
warrants  issued  by  its  courts. 

Gibson  v.  Mississippi,  162  U.  S.  591,  40  L. 
ed.  1081,  16  Sup.  Ct.  Rep.  904;  Andrews  v. 
Swartz,  150  U.  S.  272-270,  39  L.  ed.  422,  423, 
15  Sup.  Ct.  Rep.  389;  Bergemann  v.  Backer, 
157  U.  S.  655-059,  39  L.  ed.  845-848,  15  Sup. 
Ct.  Rep.  727. 

An  instruction  by  a  state  court  to  a  jury, 
which  does  not  present  any  Federal  question, 
need  not  be  considered  by  this  court. 

Hannibal  &  St.  J.  R.  Co.  v.  Missouri  Riv- 
er Packet  Co.  125  U.  S.  273,  31  L.  ed.  736, 
8  Sup.  Ct.  Rep.  874;  Davis  v.  Texas,  139  U. 
S.  651-057,  35  L.  ed.  300-303,  11  Sup.  Ct 
Rep.  675;  West  v.  Louisiana,  194  U.  S.  258, 
48  L.  ed.  965,  24  Sup.  Ct.  Rep.  650. 

It  is  not  the  duty  of  the  constable  execut- 
ing the  warrant  to  inquire  into  the  consti- 
tutionality of  the  law  under  which  the  war- 
rant is  issued. 

3  Russell,  Crimes,  p.  97. 

An  officer  acting  in  good  faith  and  in  obe- 
dience to  a  warrant  of  arrest  apparently  reg- 
ular, issued  from  a  court  having  jurisdiction 
of  the  subject-matter,  is  not  liable  for  im- 
prisonment. 

Leger  v.  Warren,  62  Ohio  St  500,  51 
L.R.A.  193,  78  Am.  St  Rep.  738,  67  N.  E. 
500. 

So,  where  the  writ  or  warrant  is  valid  on 
its  face,  the  officer  is  not  liable  for  execut- 
ing the  same,  although  the  ordinance  may  be 
invalid  or  unconstitutional ;  as  where  the  or- 
dinance is  unconstitutional  on  account  of  un- 
reasonableness and  discrimination  iji  favor 
of  residents. 

Brooks  ▼.  Mangan,  86  Mich.  576,  24  Am. 
St  Rep.  187,  49  N.  W.  633. 

A  marshal  is  not  liable  for  false  impris- 
onment for  making  an  arrest  under  an  in- 
valid ordinance  against  peddling,  where  the 
justice  who  issues  the  warrant  has  jurisdic- 
tion for  prosecuting  violations  of  ordinances, 
and  the  marshal  is  the  proper  ofTicer  to  exe- 
cute the  process. 

Hofschulte  V.  Doe,  78  Fed.  437. 

If  one  resists  an  officer  in  the  execntlon  of 
a  process  issued  by  a  court  having  jurisdic- 
tion of  the  subji'ctmatter,  and  if  the  process 
is  rotrular  on  its  face,  such  resistance  is  in- 
dictnlde. 

2  Am.  &  Eng.  Enc  Law,  p.  910. 
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Refnaal  of  the  trial  judge  to  direct  a  yer- 
diet,  and  the  affirmance  by  the  supreme 
court  of  hie  refusal,  was  upon  a  ground  en- 
tirely independent  of  the  validity  of  the  war- 
rant and  of  the  statute  referred  to. 

Gatewood  ▼.  North  Carolina^ 208  U.  S.  M2, 
51  L.  ed.  310,  27  Sup.  Ct  Rep.  167. 

This  court  has  no  jurisdiction  to  rerise 
the  decision  of  the  highest  court  of  a  state 
upon  a  pure  question  of  fact,  although  a 
Federal  question  might  arise  if  the  question 
of  fact  were  decided  in  a  particular  way. 

Israel  v.  Arthur,  152  U.  S.  362,  38  L.  ed. 
478,  14  Sup.  Ct.  Rep.  583;  Dower  v.  Rich- 
ards, 151  U.  S.  658,  38  L.  ed.  305,  14  Sup. 
Ct/Uep.  452. 

The  highest  court  of  the  stat^  is,  except 
in  the  matter  of  contracts,  the  ultimate  tri- 
bunal to  determine  the  meaning  of  its  stat- 
ute. 

Bachtel  y.  Wilson,  204  U.  S.  36,  51  L.  ed. 
357,  27  Sup.  Ct.  Rep.  243. 

The  jury  commissioners  could  not  exercise 
an  arbitrary  discrimination,  and  certainly 
BO  discrimination  was  meant  or  could  be 
assumed  on  account  of  race,  color,  or  pre- 
▼ious  condition. 

Murray  v.  Louisiana,  163  U.  S.  108,  41  L. 
ed.  90,  16  Sup.  Ct.  Rep.  990;  Gibson  v.  Mis- 
si.ssippi.  102  U.  S.  506,  40  L.  ed.  1076, 16  Sup. 
( t.  Rep.  9C4 :  Martin  v.  Texas,  200  U.  S.  319, 
50  L.  od.  4f)8,  26  Sup.  Ct.  Rep.  338;  Thomas 
V.  lexas,  212  U.  S.  283,  53  L.  ed.  614,  29 
Sup.  ( t.  Rep.  393;  Neal  ▼.  Delaware,  103 
U.  S.  370,  26  L.  ed.  567. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court : 

The  plaintiff  in  error,  Pink  Franklin,  a 
citizen  of  the  negro  race,  was  convicted, 
in  the  court  of  general  sessions  for  the 
county  of  Orangeburg,  South  Carolina,  of 
the  crime  of  murder  by  the  shooting  of 
one  H.  E.  Valentine;  thereupon  he  was  sen- 
tenced to  suffer  the  death  penalty,  and  upon 
appeal  to  the  supreme  court  of  South  Caro- 
lina the  judgment  of  the  court  of  general 
sessions  was  affirmed.  80  S.  C.  332,  60  S. 
E.  953.  The  case  is  here  upon  a  writ  of 
error  to  the  supreme  court  of  South  Caro- 
lina. 

The  record  discloses  that  the  homicide 
occurred  upon  the  attempt  of  H.  E.  Val- 
entine, a  constable,  to  arrest  Franklin  up- 
on a  charge  of  "having  violated  and  broken 
l«SJ*an  agricultural  contract,"  against 
the  form  of  a  statute  made  and  provided  in 
snch  cases  in  the  state  of  South  Carolina. 
The  statute  referred  to  is  §  367  of  the  Crim- 
inal Code  of  South  Carolina,  which  pro- 
vides: 

"Any  laborer  working  on  shares  of  crop 
or  for  wages  in  money  or  other  valuable 
consideration,  under  a  verbal  or  written  oon- 
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tract  to  labor  on  farm  lands,  who  shall  re- 
ceive advances  either  in  money  or  suppliesy 
and  thereafter  wilfully,  and  without  Just 
cause,  fail  to  perform  the  reasonable  serv* 
ice  required  of  him  by  the  terms  of  said 
contract,  shall  be  liable  to  prosecution  for 
a  misdemeanor,  and  on  conviction  shall  be 
punished  by  imprisonment  for  not  less  than 
twenty  days,  nor  more  than  thirty  days,  or 
to  be  fined  in  the  sum  of  not  less  than  $26 
nor  more  than  $100,  in  the  discretion  of 
the  court:  Provided,  the  verbal  contract 
herein  referred  to  shall  be  witnessed  by  at 
least  two  disinterested  witnesses." 

Upon  the  filing  of  the  complaint  before 
a  magistrate,  what  is  termed  an  arrest 
warrant  was  issued,  directed  to  Henry  £• 
Valentine,  as  special  constable,  command* 
ing  him  to  apprehend  the  plaintiff  in  error 
because  of  the  alleged  violation  of  the  ag- 
ricultural contract,  and  to  bring  him  be- 
fore the  magistrate,  to  be  dealt  with  accord- 
ing to  law. 

As  it  becomes  necessary,  in  considering 
the  Federal  questions  raised  in  the  record, 
to  know  the  facts  concerning  the  homicide, 
we  take  occasion  to  briefiy  summarize  such 
as  are  pertinent.  The  testimony  offered  for 
the  state  and  that  offered  for  the  plaintiff 
in  error  differed  widely  as  to  what  occurred 
at  the  time  the  constable  was  shot.  The 
record  discloses  that  about  the  time  of  the 
attempted  arrest,  Valentine,  the  constable* 
summoning  one  Carter  to  assist  him,  about 
3  o'clock  on  the  morning  of  the  homieide, 
proceeded  to  the  farm  of  one  Spires,  who 
lived  near  to  Franklin's  house,  and  requested 
him  to  induce  Franklin  to  go  to  his  house, 
that  he  might  be  there  arrested.  *Ae-  [164 
cordingly.  Spires  went  to  Franklin's,  and, 
having  aroused  him,  asked  him  to  do  some 
plowing  for  him.  Franklin  replied  that  he 
would  do  the  plowing  that  afternoon,  but 
could  not  work  for  Spires  that  morning. 
Thereupon  Valentine  and  Carter  went  to 
Franklin's  house  to  make  the  arrest.  For  the 
state  the  testimony  tended  to  show  that  the 
door  of  Franklin's  house  and  the  inner  door 
of  his  bedroom  were  open;  that  Valentine 
rapped  with  a  knife  on  the  steps  of  the 
house,  and  called  to  Franklin,  and  received 
no  response;  that  Valentine  thereupon  di- 
rected Carter  to  go  around  the  house,  which 
he  did,  and  Valentine,  entering  the  door, 
was  instantly  shot  by  Franklin,  and  Valen- 
tine's pistol  was  seized  and  wrung  from  his 
hand;  that  after  he  was  shot  a  colored  wo- 
man came  in  with  an  axe  and  said  that 
she  had  a  good  will  to  finish  up  the  job; 
that  Carter,  upon  hearing  the  pistol  shots, 
which  were  fired  in  rapid  succession,  ran 
around  the  house,  and  was  caught  by  the 
leg  by  Franklin's  son,  a  small  boy;  that  up- 

986 


1G4-167 


Supreme  Coitbt  or  the  Uniteo  States. 


Oct.  Term, 


on  entering  the  house  he,  too,  was  shot,  re- 
ceiving a  slight  wound. 

On  the  other  hand,  the  accused  testified 
that  he  had  no  acquaintance  with  Valen- 
tine; that  he  did  not  know  that  he  was  an 
officer  of  the  law  and  armed  with  a  war- 
rant for  his  arrest;  that  he  heard  nothing 
until  the  door  was  hurled  open,  and  Valen- 
tine said  to  him  "Hands  up!"  that  he 
(Franklin)  did  not  move;  that  Valentine 
shot  him,  inflicting  a  wound  in  his  shoulder; 
that  he  fell  down  by  his  pallet,  got  his  gun, 
and  fired,  intending  to  get  out  of  the  way, 
and  did  get  out  as  fast  as  he  could. 

In  a  proceeding  of  this  kind  this  court  has 
no  jurisdiction  to  notice  other  errors  than 
those  which  involve  alleged  violations  of 
Federal  rights  secured  by  the  Constitution 
of  the  United  States  or  Federal  statutes. 
The  states  have  the  right  to  administer 
their  own  laws  for  the  prosecution  of  crime, 
and  the  jurisdiction  of  this  court  extends 
only  to  tlie  reversal  of  such  state  proceed- 
105]  ings  *  where  fundamental  rights  se- 
cured by  the  J'Vderal  law  have  been  denied  by 
the  proceedings  in  the  state  courts.  Kogers  v. 
Peck,  100  U.  S.  425,  434,  50  L.  cd.  250,  200, 
26  Sup.  Ct.  Rep.  87,  and  cases  there  cited. 

We  will  proceed,  then,  to  exnuiine  the 
errors  assigned  which  may  be  fairly  said 
to  raise  Federal  questions  reviewable  Iutc. 
A  motion  was  made  to  quash  the  indict- 
ment b(>cause  of  tiic  disqualification  of  the 
grand  jury  which  returned  it.  The  argu- 
ment being  that  the  Federal  act  of  June 
25,  1808  (15  Stat,  at  L.  7:{,  chap.  70), 
provides  that  the  Constituticms  of  certain 
states,  including  South  Carolina,  siiuuld 
never  be  amended  or  changed  so  as  to  de- 
prive any  citizen  or  class  of  citizens  <if  tiic 
United  States,  of  the  ri«;ht  to  vote  in  R;iid 
state,  given  to  them  by  tiie  Constitution 
thereof,  named  in  the  net,  e\eej)t  for  the 
punishment  for  crimes  sueli  as  are  now  fel- 
onies nt  common  law,  whereof  tliev  shall 
have  been  dulv  convicted  under  laws  tuinallv 
applieable  to  all  the  states.  The  neeessary 
qualifieati(ms  of  voters  in  Soiitli  Carolina 
at  that  time  were  defni^cl  in  ^  2,  artieic  8, 
of  the  Constitution  of  Soutli  Carolina  of 
18fiS,  and  uere:  *'I]verv  mah-  eiii/en  of 
the  United  State«^  of  tlic»  s\[X(^  of  t\venty-on<' 
year**  and  niiward".  not  laborini;  nmh-r  the 
dis:'.l»iliti<'s  nnuHMl  in  this  Coii^titution,  with 
(nit  di^tinetinn  of  race,  enlor.  or  former 
C'nidition.  w  lio  shall  he  a  re-^iilrut  of  llii^ 
state  at  the  time  of  the  ad<»|.ti:»n  of  this 
Con- tilut  ion.  or  A\ho  shall  ther»:ift<T  reside 
in  this  state  cnie  vear  and  in  tlie  ctuintv 
in  wliirli  he  offers  to  vc»t<»  si\tv  dav^  next 
preeeding  any  eleetion,  shall  b;*  entitled  to 
vote  ft>r  all  olliiers  that  aie  now  or  here- 
after may  be  elected  by  the  peojile,  and  U|M)n 
all  questions  submitted  to  the  electors  at 
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any  elections:  Provided,  that  no  person 
shall  oe  allowed  to  vote  or  hold  office  who 
tA  now  or  hereafter  may  be  disqualified 
therefor  by  the  Constitution  of  the  United 
States  until  such  disqualification  shall  be 
removed  by  the  Congress  of  tlie  United 
States:  Provided  further,  that  no  person, 
while  kept  in  any  almshouse  or  asylum,  or 
of  unsound  mind,  or  confined  in  any  public 
*prison,  shall  be  allowed  to  vote  or  [166 
hold  ollice.''  These  qualifications  for  voters 
were  changed  by  the  Constitution  of  1805» 
and  now  are: 

"Art.  2,  §  4.  The  qualifications  for  suff- 
rage shall  be  as  follows:  '(a)  residence  in 
the  state  for  two  years,  in  the  county  one 
year,  in  the  polling  precinct  in  which  the 
elector  offers  to  vote,  four  months,  and  the 
payment,  six  months  before  any  election, 
of  any  poll  tax  then  due  and  payable; 
.  .  .  (d)  Any  person  who  shall  apply 
for  registration  after  January  1st,  1898,  if 
otherwise  qualified,  shall  be  registered:  Pro- 
vided, that  he  can  both  read  and  write 
any  section  of  this  Constitution  submitted 
to  him  by  the  registration  officer,  or  can 
show  that  he  owns  and  has  paid  all  taxes 
collectible  during  the  previous  year  on  prop- 
erty in  this  state  assessed  at  three  hundred 
dollars   ($300)   or  more.*" 

Tliis  change  in  the  qualification  for  vot- 
ers, it  is  said,  worked  a  deprivation  of  the 
rights  of  the  accused,  because  the  qualifica- 
tion of  grand  jurors  under  the  Constitu- 
tion of  1895,  they  iK'ing  riH|uired  tu  lie 
electors  of  the  state,  made  eligible  different 
persons  than  those  who  were  qualified  to 
l>e  electors  under  the  Constitution  of  1808. 
As  to  this  contention,  the  South  Carolina 
supreme  court  held  that  the  Constitution  of 
189.')  laid  no  restriction  on  color  or  previou-* 
condition  to  entitle  one  to  be  an  elector; 
that  the  act  of  Ctnigress  of  18(J8  had  no 
reference  to  the  scleetion  of  jurors,  and 
that  it  was  inapplicable  to  the  Constitution 
of  the  state  in  re^rard  to  juries. 

If  it  could  Ik*  held  that  the  act  of  Con- 
gress restricted  the  state  of  South  Caro- 
lina in  fixing  the  (jnalifieations  for  sufT- 
rage,  it  is  unnec«s<ary  to  decide  the  |M»»nt 
in  this  case,  as  there  is  nothing  in  the 
rei'ord  to  show  that  the  grand  jury,  as  ac- 
tually impaneled,  contained  any  ]>erson  who 
\\:is  not  qunliiicd  as  an  elector  under  the 
(on^itilulion  of  ISciS,  nor  is  tliere  anvtiiiu'* 
to  >how  that  the  grand  jury  was  so  nnido 
up  as  to  prevent  cili/ens  of  the  race  of  tin* 
*plaintifT  in  error  from  sitting  there-  flGT 
on.  There  was  no  allegation  in  the  motion  to 
qua«!h  ujjon  this  ground,  or  olfer  of  prctof 
in  the  case  to  show  that  persons  of  the  Af- 
rican race  were  excluded  because  of  their 
race  or  color  from  serving  as  grand  jurors 
in  the  criminal  prosecution  of  a  person  of 
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that  race;  therefore  the  case  does  not  come 
within  the  rule  laid  down  in  Carter  ▼. 
Texas,  177  U.  S.  442,  44  L.  ed.  839,  20  Sup. 
Gt  Rep.  687;  Rogers  v.  Alabama,  102  U. 
S.  226,  48  L.  ed.  417,  24  Sup.  Ct.  Rep. 
257,  and  kindred  cases.  Moreover,  if  the 
restriction  upon  the  right  to  fix  qualifica- 
tions for  suflfrage  in  the  Federal  act  could 
have  the  eflfeet  contended  for  as  to  subse- 
quent state  action,  there  was  nothing  in 
the  act  to  prevent  the  selection  of  grand 
jurors  having  the  qualifications  proscril>ed 
for  electors  in  the  Constitution  of  1895, 
in  the  absence  of  a  showing  that  sucli 
legislation  operated  to  exclude  citizens  from 
such  juries  on  account  of  race.  Re  Shi- 
buya  Jugiro,  140  U.  S.  297,  298,  35  L. 
ed.  513,  11  Sup.  Ct.  Rep.  770.  In  this  class 
of  cases,  when  the  real  objection  is  that  a 
grand  jury  is  so  made  up  as  to  exclude  per- 
sons of  the  race  of  the  accused  from  serving 
in  that  capacity',  it  is  essential  to  aver 
and  prove  such  facts  as  establish  the  con- 
tention. Martin  v.  Texas,  200  U.  S.  316, 
50  L.  ed.  497,  20  Sup.  Ct.  Rop.  338. 

It  is  next  contended,  concerning  tlie  jury 
law  of  South  Carolina,  that  it  confers  ar- 
bitrary power  upon  the  jury  commissioners 
in  selecting  jurors.  Section  2  of  the  act  of 
1902  provides  (p.  1066)  : 

"They  [tlie  jury  commissioners]  shall 
.  .  .  prepare  a  list  of  such  qualified  elec- 
tors imder  the  provisions  of  the  Constitu- 
tion, between  the  ages  of  twenty-one  and 
sixty-five  years,  and  of  good  moral  charac- 
ter, of  their  respective  counties,  as  they  maj* 
deem  otherwise  well  qualified  to  serve  as 
jurors,  being  persons  of  sound  judgment 
and  free  from  all  leg:il  excejitions,  which 
list  shall  include  not  less  than  one  from 
every  three  of  such  qualified  electors/'  etc. 

\Vc  do  not  think  there  is  anvthinj:  in 
this  provision  of  the  statute  havintr  the 
efiTect  to  denv  rijrhts  secured  bv  the  KiMleral 
Constitution.  It  gives  to  the  jury  eonnnis-  ' 
168]  sioners  *tlie  right  to  select  electors  of 
good  moral  character,  such  as  they  may 
deem  qualified  to  serve  as  jurors,  hriiiii 
persons  of  sound  jud;rnient  and  free  from 
all  l('g:il  exeepti(ms.  There  is  iiotliing  in 
this  statute  whieh  discriminates  against  in- 
dividuals on  accotnit  of  race  or  color  or 
previous  condition,  or  which  sul)jc<'ts  such 
]icrsons  to  any  other  or  d liferent  treat nicut 
than  otht  r  eh*ctors  who  niay  In*  qualified  to 
serve  as  jurors.  The  statute  simjily  pro- 
X  i<les  for  an  exerci>*e  of  juduuieut  in  at- 
temptinir  to  s«'curc  competent  jurors  of  prop- 
er tpialifieations.  Murray  v.  Louisiana.  Ki.'J 
r.  S.  ini.  108,  41  L.  ed.  S7,  00,  k;  Sup. 
Ct.  Rep.  000;  Oih*<(m  v.  :Mississippi,  162 
U.  S.  :)(!.•),  .580.  40  L.  ed.  1075,  1081,  10 
Sup.  Ct.  Rep.  004. 

lender  this  statute,  the  supreme  court  of 
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South  Carolina  held  that  the  jury  commis* 
sioners  were  only  required  to  select  men  of 
good  moral  character,  and  that  competent 
colored  men  were  equally  eligible  with  oth- 
ers for  such  service.  We  find  no  denial  of 
Federal  rights  in  this  provision  of  th& 
statute. 

It  is  next  contended  that  the  plaintiff  in 
error  was  denied  due  process  of  law  in  the 
refusal  of  the  court  to  continue  his  case 
when  the  same  was  called  for  trial.  It  is 
elementary  that  the  matter  of  continuance 
rests  in  the  sound  discretion  of  the  trial 
court,  and  its  action  in  that  respect  is  not 
ordinarily  reviewable.  It  would  take  an 
extreme  case  to  make  the  action  of  the 
trial  court  in  such  a  case  a  denial  of  duo 
process  of  law.  A  continuance  was  asked 
for  because,  it  was  allegiMl,  the  counsel  for 
the  accu.scd  had  not  had  sufiicicnt  time  or 
opportunity  to  examine  the  notes  of  the 
testimony  taken  before  the  coroner  who  in- 
vestigated the  case.  The  record  discloses 
that,  in  su])port  of  the  motion  to  continue, 
counsel  for  the  plaintiff  in  error  made  affi- 
davit that,  two  weeks  before  the  beginning 
of  the  term,  he  had  called  upon  the  clerk 
of  the  court,  and  asked  to  see  the  testi- 
mony taken  before  the  coroner,  and  that  the 
clerk  had  informed  him  that  the  coroner 
kept  his  book  in  a  room  upstairs,  but  that 
the  "room  was  locked  at  the  time;  [169 
that  the  plaintiff  in  error's  counsel  there- 
upon made  a  search  for  the  coroner, 
and  that,  failing  to  fiml  him,  he  called 
upon  the  scdicitor  for  the  state,  and 
asked  him  if  he  had  the  original  testi- 
mony, and  the  same  was  handed  him, 
which  testimony  was  jiartly  in  shorthand, 
an<l  the  stenographer  who  took  the  same 
l>eing  out  of  town  at  tlie  time,  coun- 
sel for  the  aci'used  could  therefore  not  get 
a  |»roper  and  intelligent  reading  of  the  tes- 
tinionv.  ('(uinsel  for  the  a<-cuscd  further 
•lepostMl  that  he  called  upon  the  deputy  shcr- 
iir  an<l  a-«kcd  him  to  g.)  i'lto  the  room  used 
by  the  grand  jury  at  the  ti.ne,  to  get  the 
coioner's  hook.  This  was  on  Tu<'s«lav  or 
\Vediic«<dav  <»f  the  week  of  the  trial.  He 
found,  upon  examinntion,  that  the  testimony 
had  not  In-en  copied  intt»  the  C(U'oner*s  book, 
and  that  then  foie  the  eouns(d  were  not 
enabled  to  read  and  lieeoni(>  familiar  with 
the  te<^t imonv  "ah^idutcdv  needed  for  ctui- 
tratlielion  (»n  the  trial  of  sueli  cjuises.** 
Counsel  ft»r  tlie  st:ne  stnte<|  in  thi.s  connec- 
tion that  when  the  attorney  for  the  ac- 
«use«l  c;une  t«)  \i\^  ofiiee  and  asked  for  the 
eoroMcr's  in<|Ui>*ition.  he  handed  to  him  the 
papers  in  tlie  case,  telling  him  at  the  time 
that  he  did  not  know  whether  he  could 
rend  them  or  not,  Im^cjuisc  they  were  writ- 
U*n  in  a  kind  of  short  or  running  hand; 
that   he   had  suppressed   no   record   in   th« 
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cue,  and  had  given  the  counsel  all  the 
records  which  he  had;  that  the  record  was 
written  in  a  kind  of  running  long  hand; 
that  the  young  man  who  took  the  testimony 
was  out  of  town  at  the  time,  and  that  he 
had  so  stated.  Upon  this  shewing,  the 
court  declined  to  continue  the  case.  Certain- 
ly there  was  no  deprivation  of  due  process 
of  law  in  this  action. 

It  is  next  contended  that  the  court  erred 
in  refusing  to  direct  a  verdict  upon  mo- 
tion of  the  defendant's  counsel  at  the  close 
of  the  testimony,  because  the  warrant  on 
which  the  deceased  attempted  to  arrest 
the  plaintiff  in  error  was  null  and  void,  be- 
170]  cause  the  act  under  which  it  *was  is- 
sued was  unconstitutional,  and  this,  so  far  as 
Federal  questions  are  concerned,  because  it 
was  in  violation  of  Art.  4,  and  repugnant 
to  the  13th  and  14th  Amendments  of  the 
Federal  Constitution.  Responding  to  this 
motion  to  direct  an  acquittal,  the  court 
said: 

"It  Is  not  necessary  to  argue  that  point 
further,  even  if  you  were  to  establish  the 
fact  that  the  warrant  were  null  and  void, 
or  even  if  the  man  had  no  warrant  at  all, 
it  would  not  be  competent  for  the  court  to 
direct  a  verdict  in  favor  of  the  defendant 
Pinkney  Franklin,  and  the  motion  is  re- 
fused. I  will  also  leave  it  to  the  jury  as 
to  the  guilt  or  innocence  of  the  other  de- 
fendant. I  don't  care  to  discuss  the  mat- 
ter, but  I  do  not  apprehend  that  it  is  a 
case  in  which  the  court  ought  to  direct  a 
verdict  in  case  of  either  of  the  defendants, 
and  the  motion  is  therefore  refused." 

The  only  Federal  question  raised  in  this 
connection  is  found  in  this  denial  of  the 
motion  to  direct  a  verdict  in  favor  of  the 
accused,  because  the  statute  under  which  he 
was  sought  to  be  arrested  was  void  under 
the  Federal  Constitution,  and  the  warrant 
issued  for  his  arrest  under  such  unconsti- 
tutional law  therefore  void  and  of  no  ef- 
fect. That  the  statute  under  which  the 
proceedings  were  had  and  the  warrant  is- 
sued is  unconstitutional  was  held  by  the  su- 
preme court  of  South  Carolina  in  Ex  parte 
Hollman,  79  S.  C.  1,  21  L.R.A.(N.S.)  242, 
60  S.  E.  10,  14  A.  &  E.  Ann.  Cas.  1105. 
In  that  case  the  court  reached  the  conclu- 
sion that  the  statute  in  question  not  only 
violated  the  Constitution  of  the  state,  but 
was  in  contravention  of  the  13th  and  14th 
Amendments  to  the  Constitution  of  the 
United  States,  and  §  1090  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Comp. 
Stat.  1901,  p.  1266),  known  as  the  peonapre 
statute.  See  Clyatt  v.  United  States,  197 
U.  S.  207,  49  L.  ed.  726,  25  Sup.  Ct.  Rep. 
429. 

But  an  inspection  of  this  record  dor« 
not  disclose  that  by  any  request  to  charge, 
#86 


or  otherwifle,  any  advantage  was  sougiht  to 
be  taken  of  thtf  unconstitutionality  of  the 
act  other  than  is  found  in  the  request  for 
the  peremptory  ^instruction  to  acquit  [171 
the  accused.  Even  if  one  attempted  to  be  ar- 
rested under  process  issued  under  a  void 
and  unconstitutional  law  has  the  right  to 
resist  arrest,  even  to  the  taking  of  human 
life  (a  point  we  do  not  find  it  necessary  to 
decide),  the  case  could  not  have  been  taken 
from  the  jury  upon  the  testimony  disclosed 
in  this  record.  The  right  to  make  such  re- 
sistance to  the  officer,  under  the  circum- 
stances here  shown,  must  have  been  left 
to  the  determination  of  the  jury,  under 
proper  instructions.  In  this  case,  if  the 
state's  testimony  is  to  be  believed,  ihe 
accused,  without  any  warning,  or  resorting 
to  any  other  means  of  resistance,  and  after 
the  constable  had  knocked  for  admission, 
shot  the  officer  upon  his  entering  the  open 
door,  armed  with  a  supposed  warrant  of 
arrest.  Upon  this  showing,  the  case  could 
certainly  not  be  taken  from  the  jury  be- 
cause of  any  supposed  right  to  resist  with 
all  necessary  force  an  unlawful  arrest  be- 
cause of  the  invalidity  of  the  statute,  or 
the  warrant  issued  in  pursuance  thereof. 

It  was  insisted  in  the  oral  argument  of 
this  case,  and  an  elaborate  brief  was  filed 
by  eminent  counsel,  making  the  contentions 
that  the  proceedings  for  the  arrest  of  the 
accused  were  in  violation  of  the  13th  Amend- 
ment to  the  Constitution,  and  of  §  1990 
of  the  Revised  SUtutes  of  the  United  States, 
abolishing  and  prohibiting  peonage,  and  de- 
claring null  and  void  the  resolutions,  regu- 
lations, and  usages  of  any  state  or  terri- 
tory in  that  respect;  and  that  they  were  in 
violation  of  §  5526  of  the  Revised  SUtutes 
of  the  United  SUtes  (U.  S.  Comp.  StaL 
1901,  p.  3715),  punishing  any  person  who 
holds,  arrests,  or  returns,  or  causes  to  be 
held,  arrested,  or  returned,  or  in  any  way 
aids  in  the  arrest  or  return  of,  any  person 
to  a  condition  of  peonage,  and  were  in 
violation  of  the  13th  Amendment  This  be- 
ing so,  and  the  statute  and  the  warrant 
being  illegal  and  void,  the  accused,  it  is 
contended,  had  the  right  to  use  all  reason- 
able force  to  protect  his  person,  his  lib- 
erty, and  his  habitation  *from  such  [179 
unlawful  arrest;  and  that  therefore  the  fir- 
ing of  the  fatal  shot  was  only  a  reasonable 
use  of  force  for  the  defense  of  the  accused 
under  the  circumstances  shown. 

But,  as  we  have  said,  the  only  attempt 
to  raise  questions  of  a  Federal  character 
concerning  the  validity  of  the  statute  and 
the  warrant  under  which  it  was  issued,  and 
the  right  to  resist  arrest  under  such  war- 
rant, was  in  the  request  for  a  peremptory 
instruction  for  an  acquittal.  Even  upon 
the  theory  of  his  rights  now  advanced,  he 
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was  not  entitled  to  a  peremptory  instrue-  Constitutional  law  » due  process  of  law 

tion  taking  the  case  from  the  jury.  —notice. 

The    supreme    court   of    South    Carolina  2.  A  conviction  for  practising  medicine 

considered  and  overruled  certain  grounds  of  rin^^'^^'^?,  *?*oo"' •'^''"^1*'^  *?•  ^^'^  ^a^"" 

appeal,    .vhich    embrace   objections   to   the  JJ^^^oi  f^';  U^ui' STe' .^^^^^^^^^ 

charge.     But  we  do  not  find  in  these  nil-  gj^^^  ^YkQ  notice  required  by  §  80  of  that 

ings  any  dotermination  of  Federal  questions  article   to   be   sent   to   unregistered    physi- 

advcr.se    to    the    plaintiff   in    error    which  cians,  where  he  had  a  trial  before  a  court 

would  warrant  a  reversal  of  the  judgment  and  jury  under  the  Maryland  statutes,  was 

by    this   court.     These   rulings   were   upon  proceeded    against    under    the    forms    pro- 

quostu.ns  of  general  law,  concerning  which  ^ided   for  by  the   laws  of  that  state,  and 

no  I'.d.Mal  ri-ht  was  asserted  and  denied,  the  tection  under  which  the  conviction  was 

,.  ,  .          ui    Ai  •           A  *         •  n*d    has    been    construed    by    the    highest 

as  IS  ( .s.nt.al  to  enable  this  court  to  review  ^^^^  ^^  ^,^^  ^^^  completely  to  define  the 

the  ji:<I-inrnt  of  a  state  court.  offense  without  resorting  to  the  necessity 

After  giving  this  case  the  examination  its  of  notifying  unregistered  physicians  before 

importance  deserves,  in  view  of  its  gravity,  they  become  liable  to  the  penalties  for  prac- 

we  are  unable  to  find  in  the  record  anything  tising  without  registration. 

which    worked    a    deprivation    of    Federal  t'''5ifo***.***'^?®^'!?'o®^®  S?°*,*nJ.^i*l**°**  ^^"^^  ^^^ 

...                      ..         .1.              ^    .       J-  X     1-  773,  In  Digest  Sup.  Ct  1908.] 

rights,   Avarraiiting   this  ^urt   m   disturb-  constitutional    law  -  equal   protection 

ing  the  judgment  of  the  Supreme  Court  of  ^f   ^he   laws  -  registration   of  pliysl- 

South    Carolina,   and   the  judgment   is   af-  clans  — classification —  police    power. 

finned.  3.  The  exemption  from  the  provisions  of 

Affirmed.  Md.  Code  1904,  art.  43,  S  83,  for  the  regis- 
tration   of    physicians,    in    favor    of    those 

physicians  who  were  then  practising  in  the 

state,  and  had  so  practised  prior  to  Janu- 
ary  1,   1898,  and  could   prove  by  affidavit 

173]  "JOHN  A.  WATSON,  Plff.  In  Err^  that  within  one  year  of  said  date  they  had 

^*  treated   at    least   twelve    persons   in    their 

STATE  OF  MARYLAND.  professional   capacity,   is   not  such   an  un- 
reasonable  and   arbitrary   classification   as 

(See  S.  C.  Reporter's  ed.  173-180.)  renders  the  statute  invalid,  as  denying  the 

equal  protection  of  the  laws,  but  is  within 

£rror  to  state  court  ^questions  review-  the  discretion  vested  in  the  legislature  in 

alilo- stilt iitory  construction.  exercising  the  police  power. 

].  The   construction   given   by   the  Mary-  [For  other  cases,  see  Constitutlooal  Law,  837- 

laiid   tourt  of  appeals  to  Md.   Code   1904,  ^^^'  *°  ^'«*"*  ®"P-  ^*-  ^^^^-^ 

art.  43,  §  99,  making  it  a  misdemeanor  to  Constitutional    law  —  equal   protection 

attempt  to  practise  medicine  without  regis-  <>'   ^*>®   laws  —  registration   of   pliysi- 

tration,  as  not  being  subject  to  the  limita-  clans  — classification —police    power. 

tions  of   S   80  of  that  article,   relating  to  .  f  Resident  physicians  or  assistant  nhy- 

the  sen.ling  of  notice  to  unregistered  phvsi-  8>cians  at  hospitals,  and  students  on  hos- 

cians,   is  conclusive   upon  the   Federal  Su-  P»<^a*   or   dispensary  duty  or   in   the   office 

preme  Court  on  writ  of  error  to  the  sUte  ^f     physicians,     physicians    and     surgeona 

court.  from  other  states,  or  residing  on  the  bor- 

[For  other  cases,  see  Appeal  and  Error,  2124-  ders  of  a  neighboring  state.  Army  and  Navy 

2ini.  In  Digest  Sup.  Ct.  1908.1  surgeons,  chiropodists,  midwives,  and  mas- 

Z77IZ       r^TTTTI      77T'         .*      r?  i      i  seurs,  could  be  exempted  by  Md.  Code  1904, 

Note. --On  what  questions  the  Federal  ^    ^3    ^  ^^j    from  the  provisions  of  that 

fi?'7iL^n*I^7'V«r"''^7  '"  reviewing  ^,^5^10   for   the   registration  of   physician., 

tie  judgments  of  state  courts-see  note  to  j^^  ^   rendering   the    statute  Invalid   a^ 

State  ex  rel.  Hill  vDockery,  63  L.R.A.  671.  ^       •       ^he  equal   protection  of  the  laws. 

On  notice  and  hearing  required  to  consti-  jpj  ^{},„  ,3,'^   .ee  Constitutional  Law.  337- 

tuto  due  process  of  law — see  notes  to  Kiintz  308,  in  Digest  Sup.  Ct.  1908.] 
v.  Sumption,  2  L.R.A.  657;  Chauvin  v.  Vali- 

ton,  3  L.R.A.  194;  and  Ulman  v.  Baltimore,  [No.  174.] 

11  L.R.A.  225.  ^ 

As  to  the  validity  of  class  legislation—  Argued  and  submitted  April  27,  1910.    Da- 
see   notes  to   State   v.   Goodwill,   6   L.R.A.  cided  May  31,  1910. 
621.  and  State  v.  Loomis,  21  L.R.A.  789. 

As    to    constitutional    eqiinlity    of   privi-  TX  ERROR  to  the  Court  of  Appeals  of  the 

leges,  immunities,  and  protection — see  note  1    State   of   Maryland   to   review    a   judg- 

to    Louisville    Safety    Vault    &    T.    Co.    v.  ,„ent   which    alTirmed   a   conviction    in   the 

Louisville  &  N.  R.  Co.  14  L.R.A.  679.  Circuit    Court    of    Allegany    County    for 

>or  a  discussion  of  police  power  generally  tising    medicine    without  registration. 

— see  notes  to  State  v.  Marshall,  1   L.R.A.  *  -        ,°                                           ° 

51;   Electric  Improv.  Co.  v.  San  Francisco,  Allirmed. 

13    L.R.A.    131:    State    v.    SHiloiumer.    10  ^<*e   same   case  below,    105   Md.   650,   66 

L.R.A.  135;  and  Barbier  v.  Connolly,  28  L.  Atl.  635. 

ed.  V,  S.  923.  The  facts  are  stated  in  the  opinion. 
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Mr.  Charles  G.  Watson  ugned  the 
cause,  and,  .with  Mr.  Ferdinand  Williuna, 
filed  a  brief  for  plaintiO'  in  error: 

Claas  l^slatioQ  leu  unreaaonable  has 
been  declared  unconstitution&l  in  eome  of  the 
lollowing  cases: 

Dent  V.  West  Virginia,  129  U.  B.  121,  124, 
38  L.  ed.  628,  627,  9  Sup.  Ct.  Rep.  231 ;  Yick 
Wo  V.  Tlopkina,  US  U.  S.  366,  30  L.  ed.  220, 
«  Sup.  Ct.  Kep,  1064;  Leeper  v.  Texas,  139 
U.  S.  482,  35  L.  ed.  225,  11  Sup.  Ct.  Bep. 
677;  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Ellis,  165 
U.  a  ISO,  41  L.  ed.  660,  17  Sup.  Ct.  Kep.  255; 
SUte  V.  Pennoyer,  65  N.  H.  113,  6  L.R.A. 
709,  IS  Atl.  878. 

If  tlie  statute  makes  classiUcationB  tliat 
are  unnecessary  and  without  due  regard  to 
the  litness  of  tbe  persons  comjioBing  some 
ol  the  classes,  or  imposes  greater  burdens  on 
some  than  on  otiier  persona  stmilart;  sit- 
uated, then  it  must  be  in  conBict  with  the 
14th  Amendment. 

Caldwell  T.  Texas,  137  U.  S.  002,  697,  34 
L.  ed.  816,  S18,  11  Sup.  Ct.  Bep.  224. 

Mr.  rsaac  Lobe  Straus  suhoiitted  the 
cause  for  defendant  In  error: 

The  low  providing  for  the  registry  and  of- 
ficial elimination  of  physicians  and  sur* 
lIHina  iH'fore  they  are  permitted  to  proctise 
medicine  is  constitutionally  valid  bb  clearly 
within  the  police  power  of  the  state,  and  as 
not  reiiufpiunt  to  any  clause  of  the  state  or 
Federal  Constitution. 

Man-ier  v.  State  Medical  Exami 
Md.  05!),  45  Atl.  801;  Scholle  v.  State,  90 
Md.  720.  60  L.R.A.  411,  40  Atl.  320;  State 
V.  KnoH  Ics,  90  Md.  640,  40  L.R.A.  093,  43 
Atl.  877;  Dent  V.  West  Virginia,  129  U.  S. 
120,  32  L.  oil.  C27,  9  Sup.  ft.  Bop.  231 ;  Wil- 
liams V.  Denial  ENamincra,  93  IVun.  01!), 
27  S.  W.  1019;  Hawker  v.  New  York,  170 
U.  S.  180,  42  L.  ed.  1002,  18  Sup.  ft.  Rep. 
673;  W.  \V.  Cargill  Co.  v.  MinneHuta,  180 
U.S.  452,  45  L.ed.  610,21  Sup.  ft.  Itcp.  423; 
MngMim  V.  Illinois  I'nift  &  Sav.  Bniik,  170  U. 
S.  2!i.t.  294,  42  L.  cd.  1042,  1043,  18  Snp.  Ct. 
Re]i.  .104;  Coolcy,  Const.  Law,  3d  cd.  p[>. 
230.  237. 

'i  lie  [imvor  of  the  atiitc  tn  make  rensonable 

of  tiioae  eii«!if;i"g  i"   tlie  iinieliee  ..t  nie.li- 
gii;:c    tlieiciu    in    dc"fi.Tiiee   of   sneh   skitutury 


priate  that  there  ta  no  necesMt;  or  o 
lor  argument  concerning  them. 

Scholle  V.  State,  BO  Md.  741,  SO  L.R.&.  411, 
40  Atl.  328;  SUte  v.  Van  Doran,  lOB  N.  a 
864,  14  S.  £.  32. 

*Mr.  Justice  D«r  delivered  the  [174 
opinion  of  the  court: 

The  plaintiff  in  error  was  convicted  in  tb« 
circuit  court  of  Allegany  county,  Maryland, 
for  a  violation  of  §  99  of  article  43  of  tbe 
Maryland  Code  of  1004,  for  the  offense  of 
practising  medicine  in  the  state  of  Mary- 
land without  being  registered  in  accordant 
with  tlw 


a  of  3§  S3  and  89  of  the 


11.1'ti!  V.  Miehifiiin.  isa  U.  S.  .>fl0.  47  I.,  ei 
601,  -23  Sup.  ft.  Rep.  390;  4  Knc.  I'.  S.  Su| 
Ct.  Re|>.  p.  377;  Slide  e\  rcl.  Jliin<..i;;hH 
UVIister,  150  ind.  ti07,  41  L.U.A.  212,  50  ; 


7r.o. 


hich  : 


te.1   Ihe 


ceptioi.s  providol  for  in  the  hIiiIiiIc  uii.lcr 
consideration  are  so  manifest  and  appro 
•SB 


same  article.  The  Maryland  act  in  queatioa, 
requiring  registration  of  physicians,  pro- 
vides a  comprehensive  system  for  the  regu- 
lation of  the  practice  of  medicine  and  sur- 
gery, and,  concerning  tbe  necessity  of  regis- 
tration, enacts   (art.  43,  %  83)  : 

"All  persons,  except  physicians  who  were 
practising  medicine  in  this  state  prior  to 
the  1st  day  of  January,  189S,  who  are  now 
practising  medicine  or  surgery,  and  can 
prove  by  aflidavit  that  within  one  year  of 
said  date  said  physician  had  treated  in  his 
professional  capacity  at  least  twelve  persons, 
who  shall  commence  the  practice  of  medicine 
or  surgery  in  any  of  their  branches  after 
the  nth  day  of  April,  1D02,  shall  make  a 
'  written  application  for  license  to  the  presi- 
dent of  either  board  of  medical  esainiuers," 
etc. 

Tlie  statute  requires  proof  of  good  moral 
character,  certain  school  education,  arid 
makes  provjaion  as  to  the  effect  of  diplomas 
from  certain  medical  colleges,  and  as  to 
other  and  various  details  required  of  an  ap- 
plicnnt  for  the  practice  of  medicine  or  sur- 
gery. 

The  judgment  of  conviction  was  alTirmed 
by  the  court  of  appeals  of  Murvland  (105 
Md.  U.'iU.  06  Atl.  1135),  and  the  caxe  is 
brought  here  to  review  that  judifment,  be- 
cnnsu  of  alleged  violation  of  certain  rights 
secured  to  the  plaintilf  in  error  by  tlie  Fed- 
eral Con  slit  I  it  ion.  The  first  of  tlicKe  grounds 
concerns  S  80  of  the  same  act,  which  pro- 
vides fur  the  sending  of  notice  to  phvsieiiins 
pr:ietl»iiig  in  the  sliilc  without  Mu-}  leg:illy 
i-egistcred.  and  further  providing  timt  those 

yet  "have  faileil  toci'iiiplyat  ttiei'\pi-  [II» 
riition  of  f..iir  months  from  tlm  el<-c(i..ii  of 
the  »i-eretary-tieniiuior  of  the  tionrd.  sIi:iIIIh 
priiKccnted ;  and  that  no  one  after  the  nth 
day  of  April,  100-2,  nhnll  be  nlloned  to 
|ir:icti!«  medicine  or  snri-ery  without  lieins 
diilv  regisfi'ieU  according  to  the  provision 
of  the  suhtille. 

The  ciinti'ntion  of   the  plaintiff   in  error 
is  that  there  being  no  charge  in  the  indict- 
ment, Dor  proof  in  the  case,  that  he  was 
SIS  V.  s. 
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furnished  with  this  notice,  his  conviction 
was  without  due  process  of  law.  But  the 
court  of  appeals  of  Maryland,  examining  this 
question,  determined  that  §  99,  under  which 
the  indictment  was  prosecuted,  making  it 
a  misdemeanor  to  attempt  to  practise  medi- 
cine in  the  state  of  Maryland  without  regis- 
tration, was  not  subject  to  the  limitations 
of  §  80,  relating  to  the  sending  of  the  notice, 
etc. 

The  offense,  the  court  of  appeals  held, 
was  created  solely  by  §  99  in  broad  and 
general  language,  without  exceptions  or 
qualification,  and  that  for  conviction  under 
that  section  it  was  not  essential  to  prove  the 
sending  of  the  notice  required  by  §  80.  This 
construction  of  the  Maryland  statute  is  con- 
clusive upon  us.  The  accused  had  a  trial 
before  a  court  and  jury  under  the  statutes 
of  Maryland,  was  proceeded  against  under 
the  forms  provided  for  by  the  laws  of  that 
state,  and  under  a  statute  which  the  highest 
court  of  the  state  has  held  completely  de- 
fined the  offense  without  resorting  to  the 
necessity  of  notifying  unregistered  physi- 
cians before  they  became  liable  for  the 
penalties  of  the  act  for  practising  without 
registration.  The  contention  that  the  con- 
viction in  this  aspect  was  without  due  proc- 
ess of  law  under  the  Federal  Constitution 
cannot  be  sustained. 

It  is  next  contended  that  §  83  violates 
the  Federal  Constitution,  in  the  14th  Amend- 
ment thereof,  in  denying  to  the  plaintiff  in 
error  the  equal  protection  of  the  laws,  in 
that  it  makes  unreasonable  and  arbitrary 
176]  *distinctions  in  its  classification  of 
physicians,  including  some  and  excluding 
others,  and  in  making  unreasonable  omis- 
sions of  certain  classes  from  the  require- 
ments of  the  act,  as  shown  in  the  exemp- 
tion of  certain  classes  from  its  require- 
ments. It  is  contended  that  to  except 
from  the  provisions  of  the  act  the  phy- 
sicians who  were  practising  medicine  in 
the  state  prior  to  the  Ist  day  of  January, 
1898,  who,  at  the  time  of  the  passage  of 
the  act,  were  practising  medicine  or  surgery, 
and  who  could  prove  by  affidavit  that  within 
on<;  year  of  said  date  they  had  treated  at 
least  twelve  persons  in  their  professional 
capacity,  is  an  unreasonable  and  arbitrary 
classification,  resulting  in  the  exclusion 
from  the  exception  of  physicians  of  equal 
merit  and  like  qualifications  with  those  who 
are  within  its  terms. 

It  is  too  well  settled  to  require  discussion 
at  this  day  that  the  police  power  of  the 
states  extends  to  the  regulation  of  certain 
trades  and  callings,  particularly  those  which 
closely  concern  the  public  health.  There 
is  perhaps  no  profession  more  properly  open 
to  such  regulation  than  that  which  em- 
braces the  practitioners  of  medicine.  Deal- 
54  li.  ed. 


ing,  as  its  followers  do,  with  the  lives  and 
health  of  the  people,  and  Requiring  for  its 
successful  practice  general  education  and 
technical  skill,  as  well  as  good  character, 
it  is  obviously  one  of  those  vocations  where 
the  power  of  the  state  may  be  exerted  to 
see  that  only  properly  qualified  persons  shall 
undertake  its  responsible  and  difiiicult  duties. 
To  this  end  many  of  the  states  of  the  Union 
have  enacted  statutes  which  require  the  prac- 
titioner of  medicine  to  submit  to  an  exami- 
nation by  a  competent  board  of  physicians 
and  surgeons,  and  to  receive  duly  authenti- 
cated certificates  showing  that  they  are 
deemed  to  possess  the  necessary  qualifica- 
tions of  learning,  skill,  and  character  essen- 
tial to  their  calling.  In  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  32  L.  ed.  623,  9  Sup. 
Ct.  Rep.  231,  the  subject  is  elaborately  con- 
sidered, and  this  view  affirmed  by  Mr.  Jus- 
tice Field,  speaking  for  the  court. 

*In  such  statutes  there  are  often  [177 
found  exceptions  in  favor  of  those  who  have 
practised  their  calling  for  a  period  of  years. 
In  the  Dent  Case,  supra»  an  exception  was 
made  in  favor  of  practitioners  of  medicine 
who  had  continuously  practised  their  pro- 
fession for  ten  years  prior  to  a  date  shortly 
before  the  enactment  of  the  law.  Such 
exception  proceeds  upon  the  theory  that 
those  who  have  acceptably  followed  the  pro- 
fession in  the  community  for  a  period  of 
years  may  be  assumed  to  have  the  quali* 
fications  which  others  are  required  to  mani- 
fest as  a  result  of  an  examination  before 
a  board  of  medical  experts.  In  the  statute 
under  consideration,  the  excepted  class  were 
those  who  had  practised  before  the  let  day 
of  January,  1898,  being  more  than  four 
years  before  the  passage  of  the  law,  and  who 
could  show,  presumably  with  a  view  to 
establishing  that  tliey  were  actively  prac- 
tising at  that  time,  that  they  had  treated 
at  least  twelve  persons  within  one  year  of 
that  date. 

Conceding  the  power  of  the  legislature  to 
make  regulations  of  this  character,  and  to 
exempt  the  experienced  and  accepted  physi- 
cians from  the  requirements  of  an  examina- 
tion and  certificate,  the  details  of  such  leg- 
islation rest  primarily  within  the  discretion 
of  the  state  legislature.  It  is  the  lawmak- 
ing body,  and  the  Federal  courts  can  only 
interfere  when  fundamental  rights  guaran- 
teed by  the  Federal  Constitution  are  violat- 
ed in  the  enactment  of  such  statutes. 

This  subject  has  been  so  frequently  and 
recently  before  this  court  as  not  to  n^quire 
an  extended  consideration.  The  right  to 
regulate  occupations  was  considered  by  this 
court  at  the  present  term  in  the  case  of 
Williams  v.  Arkansas,  217  U.  S.  79,  ante, 
673,  30  Sup.  Ct.  Rep.  493,  in  which  it  was 
held  that  a  state  statute  which  prohibited 
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a  certain  class  of  drumming  or  soliciting 
of  business  on  trains  did  not  amount  to  a 
denial  of  the  equal  protection  of  the  law.  In 
that  case  the  recent  cases  in  this  court  were 
178]  reviewed  and  followed.  'It  was  there- 
in held  that  regulations  of  a  particular  trade 
or  business  essential  to  the  public  health  and 
safety  were  within  the  legislative  capacity 
of  the  state  in  the  exercise  of  its  police 
power,  and  that  unless  such  regulations  are 
8o  unreasonable  and  extravagant  as  to  inter- 
fere with  property  and  personal  rights  of 
citizens,  unnecessarily  and  arbitrarily,  they 
are  within  the  power  of  the  state;  and  that 
the  classification  of  the  subjects  of  such 
legislation,  so  long  as  such  classification  has 
a  reasonable  basis,  and  is  not  merely  arbi- 
trary selection  without  real  difference  be- 
tween the  subjects  included  and  those  omit- 
ted from  the  law,  does  not  deny  to  the 
citizen  the  equal  protection  of  the  laws. 
Applying  these  tests,  we  see  nothing  arbi- 
trary or  oppressive  in  the  classification  of 
physicians  subject  to  the  provisions  of  this 
statute,  which  excludes  from  its  require- 
ments those  who  have  practised  prior  to 
January  1,  1898,  and  were  able  to  show 
that  they  had  treated  at  least  twelve  persons 
in  a  professional  way  within  a  year  of  that 
date. 

But  it  18  insisted  that  undue  discrim- 
ination is  shown  and  equal  protection  of  the 
law  denied  in  the  exceptions  of  the  statute 
provided  for  in  art.  43,  §  101,  of  the  Code. 
These  exceptions  are  contained  in  the  follow- 
ing portions  of  that  section: 

*'.  •  .  but  nothing  herein  contained 
■hall  be  construed  to  apply  to  gratuitous 
services,  nor  to  any  resident  or  assistant 
resident  physicians  or  students  at  hospi- 
tals, in  the  discharge  of  their  hospital  or 
dispensary  duties,  or  in  the  ofllce  of  physi- 
cians, or  to  any  physician  or  surgeon  from 
another  state,  territory,  or  district  in  which 
he  resides,  when  in  actual  consultation  with 
a  legal  practitioner  of  this  state,  or  to  com- 
missioned surgeons  of  the  United  States 
Army  or  Navy  or  Marine  Hospital  Service, 
or  to  chiropodists,  or  to  midwives,  or  to 
masseurs  or  other  manual  manipulators, 
who  use  no  other  means;  nor  shall  the  pro- 
visions of  this  subtitle  apply  to  physicians 
179]  or  surgeons  ^residing  on  the  borders 
of  a  neighboring  state,  and  duly  authorized 
under  the  laws  thereof  to  practise  medicine 
or  surgery  therein,  whose  practice  extends 
into  the  limits  of  this  state:  Provided,  that 
such  practitioners  shall  not  open  an  office 
or  appoint  places  to  meet  their  patients 
or  receive  calls  within  the  limits  of  this 
•tate  without  complying  with  the  provisions 
<tf  this  subtitle:  Provided,  that  the  same 
privilegea  be  accorded  to  licensed  physicians 
«f  this  state:  Provided,  further,  that  noth- 
ing in  this  auhtitk  shall  auiol  any  of  the 


provisions  of  article  32,  title  'Dentistry,' 
nor  shall  apply  to  any  registered  graduate 
of  dental  surgery  now  practising  in  the 
said  state  of  Maryland,  with  the  sign  titles: 
Dentist,  surgeon  dentist,  dental  surgeon,  or 
stomatologist." 

The  court  of  appeals  of  ^Maryland  con- 
tented itself  on  this  branch  of  the  case  with 
a  reference  to  its  former  decisions  as  to 
certain  of  the  exceptions,  and,  as  to  the 
others,  with  the  expression  of  the  opinion 
that  all  of  them  came  within  the  discretion 
vested  in  the  legislature,  in  the  exercise  of 
the  police  power,  to  make  regulations  for 
the  public  health  and  safety.  We  shall  not 
take  occasion  to  consider  each  of  these  ex- 
ceptions. A  reading  of  them  makes  it  mani- 
fest that  they  are  not  without  reason.  Be- 
fore a  law  of  this  kind  can  be  declared 
violative  of  the  14th  Amendment  as  an  un- 
reasonable classification  of  the  subjects  of 
such  legislation  because  of  the  omission  of 
certain  classes,  the  court  must  be  able  to 
say  that  there  is  "no  fair  reason  for  the 
law  that  would  not  require  with  equal  force 
its  extension  to  others  whom  it  lea\'e8  un- 
touched." Such  was  the  expression  of  this 
court  in  Missouri,  K.  &  T.  R.  Co.  v.  May, 
194  U.  S.  269,  48  L.  ed.  972,  24  Sup.  cit. 
Rep.  638,  quoted  with  approval  in  Williams 
V.  Arkansas,  supra. 

The  stress  of  the  argument  for  the  plain- 
tiff in  error  as  to  these  exceptions  is  put 
upon  the  exemption  of  resident  physicians, 
or  assistant  physicians,  at  hospitals,  and 
students  on  hospital  and  dispensary  duties. 
The  selection  *of  the  exempted  classes  (180 
was  within  the  l^islative  power,  subject  on- 
ly to  the  restriction  that  it  be  not  arbitrary 
or  oppressive,  and  apply  equally  to  all 
persons  similarly  situated.  We  cannot  say 
that  these  exceptions  nullify  the  law.  The 
reason  for  them  may  be  that  hospitals  are 
very  often  the  subject  of  state  or  munici- 
pal r^[ulation  and  control,  and  employment 
in  them  may  be  by  boards  responsible  to 
public  authority  under  state  law  or  munici- 
pal ordinance.  Certainly  the  eondoct  of 
such  institutions  may  be  r^;ulated  by  such 
laws  or  municipal  r^^ations  as  might  not 
reach  the  general  practitioner  of  medicine. 
In  any  event,  we  cannot  say  that  these  ex- 
ceptions are  so  wholly  arbitrary  and  have 
such  slight  relation  to  the  objects  to  be  at- 
tained by  the  law  as  to  require  the  courts 
to  strike  them  down  as  a  denial  of  the 
equal  protection  of  the  law,  withis  the 
meaning  of  the  Federal  Constitution. 

Other  questions  are  made  in  the  record, 
but  they  do  not  present  alleged  deaiala  of 
rights  of  a  Federal  character,  reviewable 
here.  We  find  no  error  in  the  judgment  of 
the  Court  of  Appeals  of  Maryland,  mmd  the 
same  is  affirmed. 


Sit  17.  8. 
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CITY  OF  OMAHA,  Petitioner, 

V. 

OMAHA  WATER  COMPANY. 
(See  S.  C.  Reporter's  ed.  180<-205.) 

Municipal  corporations  —  water  supply 

—  purchase  —  majority  decision  of  ap- 
praisers. 

1.  The  appraisal  of  a  waterworks  plant 
where  a  municipality  elects,  under  legisla- 
tive authority,  to  exercise  its  option  to  pur- 
chase at  a  value  to  be  determined  by  three 
engineers,  one  each  to  be  selected  by  the 
city  and  the  waterworks  company,  and  the 
third  by  the  two  so  selected,  is  a  matter  of 
public  concern,  and  unanimity  among  the 
appraisers  is  therefore  unnecessary,  the  de- 
cision of  the  majority  being  sufficient. 
[For  other  cases,  see  Municipal  Corporations, 

H.  f.  in  Digest  Sup.  Ct  1008.1 

Municipal  corporations  —  water  supply 

—  purchase  —  procedure  of  apprais- 
ers. 

2.  The  valuation  of  a  waterworks  plant, 
made  by  a  board  of  appraisers  where  a  mu- 
nicipality has  elected,  under  legislative  au- 
thority, to  exercise  its  option  to  purchase 
at  a  value  to  be  determined  by  three  engi- 
neers, one  each  to  be  selected  by  the  city  and 
the  waterworks  company,  and  the  third  by 
the  two  so  selected,  is  not  vitiated,  in  the 
absence  of  any  evidence  of  actual  bad  faith, 
by  the  examination  of  the  company's  books 
by  the  appraisers  without  the  consent  of  the 
city,  or  the  presence  of  its  representatives, 
since  the  strict  rules  relating  to  arbitration 
and  awards  do  not  apply/ 

[For  other  cases,  see  Municipal   Corporations, 
II.  f.  in  Digest  Sup.  Ct  1908.] 

Municipal  corporations  <—  water  supply 

—  authority    to    purchase  —  suburtmn 
distributing  system. 

3.  The  city  of  Omaha  had  the  power  to 
acquire  and  operate  a  private  waterworks 
plant  as  it  existed,  with  its  outlying  dis- 
tributing systems  serving  adjacent  subur- 
ban towns,  under  Neb.  Laws  1879,  p.  99, 
providing  ifor  the  construction  and  mainte- 
nance of  waterworks  "either  within  or  with- 
out the  corporate  limits  of  tne  city,"  sup- 
plemented by  Laws  1897,  chap.  12a,  §  27, 
granting  the  city  power  to  appropriate  any 
existing  waterworks  system  lying  within 
the  city  or  in  part  without  such  city,  and 
within  10  miles  from  the  corporate  limits, 
and  by  Laws  1903,  chap.  12,  providing  a 
method  of  procedure  for  acquiring  munici- 
pal water  plants,  and  the  creation  of  a 
water  board  for  their  control  and  manage- 
ment, and  Laws  1907,  chap.  12a,  f  242, 
empowering  water  boards  to  contract  with 
any  municipality  adjacent  to  said  city  to 
supply  such  municipality  with  water. 

[For  otner  cases,  see  Municipal   Corporations. 
II.  f,  in  Digest  Sup.  Ct  1908.1 

Note.  —  On  establishment  and  regulation 
of   municipal    water    supply — see    note    to 
State  ex  rel.  Hallauer  t.  Gosnell,  61  L.R.A. 
S3. 
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Municipal  corporations  —  water  supply 

—  purchase  —  outlying  distributing 
systems. 

4.  The  acquisition  of  a  waterworks  plant 
as  it  existed  when  the  city  made  its  elee* 
tion,  under  legislative  authority,  to  exer- 
cise its  option  to  purchase,  including  the 
outlying  distributing  systems  serving  ad- 
jacent suburban  towns,  must  be  deemed  to 
have  been  within  the  contemplation  of  both 
the  city  and  the  waterworks  company, 
where  such  system  was  a  single  one,  having 
a  common  source  of  supply  and  common 
main  connections  therewith,  unless  the  ordi- 
nance exercising  the  option  is  so  plainly 
limited  to  the  purchase  of  only  so  much  of 
the  distributing  system  as  lay  wholly  with- 
in the  corporate  limits  as  to  admit  of  no 
other  meaning. 

[For  other  cases,  see  Municipal  Corporations, 
II.  f.  in  Digest  Sap.  Ct  1908.1 

Municipal  corporations  —  water  supply 

—  purchase  —  value  as  going  concern. 

5.  The  commercial  value  of  a  waterworks 
plant  as  a  going  concern  is  properly  in- 
cluded in  the  valuation  of  the  plant  by  the 
board  of  appraisers  appointed,  where  the 
municipality  has  elected  to  exercise  its  op- 
tion to  purchase,  although  the  ordinance 
exercising  such  option  provides  that  nothing 
shall  be  paid  for  the  unexpired  franchise 
of  the  waterworks  company. 

[For  other  cases,  see  Municipal  CorporationSr 
II.  f,  in  Digest  Sup.  Ct  1908.1 

[No.  159.] 

Argued  April  19,  1010.     Decided  May  31,. 

1910. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  decree 
which  reversed  a  decree  of  the  Circuit  Court 
for  the  District  of  Nebraska,  dismissing  a 
bill  for  the  specific  performance  of  the  con- 
tract of  a  municipality  for  the  purchase  of 
a  waterworks  plant    Affirmed. 

See  same  case  below,  89  C.  C.  A.  205,  162 
Fed.  225,  15  A.  ft  E.  Ann.  Cas.  498. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  liCe  Webster  argued  the  cause, 
and,  with  Messrs.  Carl  C.  Wright  and  Harry 
E.  Burnam,  filed  a  brief  for  petitioner: 

The  fact  that  each  party  selected  an  ap- 
praiser, and  these  two  the  third  appraiser, 
does  not  give  the  right,  by  implication  or 
otherwise,  to  two  appraisers  to  make  an 
award,  and  an  award  so  made  and  not  con- 
curred in  by  the  third  appraiser  is  void. 

Willis  V.  Higginbotham,  61  Miss.  164; 
Harvin  v.  Denton,  87  Miss.  238,  39  So.  456; 
Weaver  v.  Powel,  148  Pa.  372,  23  Atl.  1070; 
Lowe  V.  Brown,  22  Ohio  St.  463;  Stose  v. 
Heissler,  120  111.  433,  60  Am.  Rep.  563,  11 
N.  E.  161;  Sherman  v.  Cobb,  15  R.  I.  570, 
10  Atl.  591 ;  Memphis  ft  C.  R.  Co.  v.  Pillow,. 
9  Heisk.  248;  Jeffersonville  R.  Co.  v.  Mounts^ 
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7  Ind.  669;  Patterson  v.  Leavitt,  4  Conn.  50, 
10  Am.  Dec.  98;  United  Kingdom  Mut.  S.  S. 
Assur.  Asso.  v.  Houston  [1896]  1  Q.  B.  567. 

The  rule  of  construction  is  that  the  con- 
tract of  submission  vfiW  be  construed  as  re- 
quiring the  award  to  be  concurred  in  by  all 
the  appraisers  or  arbitrators,  unless  by  ex- 
press words  or  necessary  implication  it  au- 
thorizes an  award  by  less  than  all. 

Richards  v.  Holt,  61  Iowa,  529,  16  N.  W. 
595;  Hubbard  v.  Great  Falls  Mfg.  Co.  80  Me. 
yi),  12  Atl.  878;  Lowe  v.  Brown,  supra; 
Godfrey  v.  Knodlc,  44  111.  App.  638;  Oakley 
V.  Anderson,  93  N.  C.  108;  Mackey  v.  Neill, 
53  N.  C.  (8  Jones,  L.)  214;  Anderson  v. 
Karnhnm,  34  Me.  161;  Owens  v.  VVithee,  3 
Tex.  161 ;  Stose  v.  Heissler  and  United  King- 
dom Mut.  S.  S.  Assur.  Asso.  v.  Houston,  su- 
pra. 

All  must  concur  in  the  award  to  make  it 
valid,  unless  the  parties  have  agreed  that 
it  may  be  made  by  less  than  all.  Unless 
there  is  such  an  agreement,  clearly  and  un- 
mistakably expressed,  the  award  will  be 
hold  void  when  signed  by  two,  and  not  con- 
curred in  by  the  third. 

Leavitt  v.  Windsor  Land  &  Invest.  Co. 
4  C.  C.  A.  425,  12  U.  8.  App.  193,  54  Fed. 
439;  Ilarryman  v.  Harryman,  43  Md.  140; 
Byard  v.  Harkrider,  108  Ind.  376,  9  N.  E. 
294;  Willis  v.  Higginbotham  and  Weaver  v. 
rouol,  supra;  Eames  v.  Fames,  41  N.  H. 
177;  Towne  v.  Jaquith,  6  Mass.  46,  4  Am. 
Doc.  84;  Green  v.  Miller,  6  Johns.  39,  5  Am. 
Dec.  184;  Patterson  v.  Leavitt,  supra;  Net- 
tleton  v.  Gridley,  21  Conn.  531,  56  Am.  Dec. 
378:  Jeffersonville  R.  Co.  v.  Mounts,  supra; 
Smith  v.  Walden,  26  Ga.  249;  Lattin  v. 
Gamble,  154  Mich.  178,  117  X.  W.  575. 

There  are  cases  which  recognize  the  cor- 
rectness of  the  rules  as  we  have  stated  them, 
but  hold  that  an  exception  exists  in  cases 
where  the  two  appraisers  selected  by  the  par- 
ties, in  the  event  they  do  not  agree,  are  to 
select  a  third  appraiser.  In  that  situation 
the  courts  hold  that  a  third  person  so  se- 
lected is  to  be  treated  in  the  character  of  an 
umpire. 

Holison  V.  M'Arthur,  16  Pet.  182,  10  L.  ed. 
D.30;  Home  Ins.  Co.  v.  M.  Rchiff's  Sons,  103 
Md.  648,  04  Atl.  63;  Kelderhouse  v.  Hall, 
110  111.  147,  4  N.  E.  652;  Knowlton  v.  Homer, 
30  Me.  552;  Fish  v.  Vermillion,  70  Kan.  348, 
78  Pac.  811;  Brush  v.  Fisher,  70  Mich.  469, 
14  Am.  St.  Rep.  510,  38  N.  W.  446. 

The  rule  which  requires  the  concurrence 
of  the  three  appraisers  to  a  valid  award, 
where  each  party  selects  one  appraiser  and 
the  two  select  the  third  appraiser,  applies 
with  equal  force  to  the  valuers  or  apprais- 
ers of  property  as  to  arbitrators. 

Sherman  v.  Cobb;   Lowe  v.  Brown;   Jef- 
fersonville R.  Co.  V.  Mounts;  Stose  v.  Heis- 
«ler ;  and  Godfrey  v.  Knodle, — supra. 
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A  public  appraisement,  within  the  mean- 
ing of  the  law,  is  one  where  the  appraisers 
or  arbitrators  are  appointed  under  a  state 
or  national  law,  and  act  as  quasi  public  of- 
ficers in  the  performance  of  a  public  duty. 

Grindley  v.  Barker,  1  Bos.  &  P.  229;  R.  v. 
Beetson,  3  T.  R.  529;  Withnell  v.  Gartham,  6 
T.  R.  388;  Ex  parte  Rogers,  7  Cow.  526; 
Sinclair  v.  Jackson,  8  Cow.  543;  Young  v. 
Buckingham,  5  Ohio,  485;  State  ex  rel.  Ab- 
beville County  V.  McMillan,  52  S.  C.  60,  29 
S.  E.  540;  Carroll  v.  Alsup,  107  Tenn.  271, 
64  S.  W.  193;  Cortis  v.  Kent  Waterworks 
Co.  7  Barn.  &  C.  314. 

To  make  an  appraisement  a  public  one, 
as  distinct  from  a  private  one,  the  apprais- 
ers must  be  appointed  under  and  act  under 
the  authority  of  a  general  law,  as  quasi  pub- 
lic officers. 

Cooley  V.  O'Connor,  12  Wall.  391,  20  L.  ed. 
446;  Carroll  v.  Alsup  and  Cortis  v.  Kent 
Waterworks  Co.  supra;  R.  v.  Whitaker,  9 
Bam.  &,  C.  648;  People  ex  rel.  Hawes  v. 
Walker,  23  Barb.  304;  People  v.  Coghill,  47 
Cal.  361;  Hewitt  v.  Craig,  86  Ky.  23,  5  S. 
W.  280. 

The  ex  parte  e::amination  by  the  board  of 
appraisers  of  the  books  of  the  water  com- 
pany at  Cincinnati,  and  against  the  protest 
of  the  city  of  Omaha,  and  without  giving  the 
city  of  Omaha  an  opportunity  to  examine 
said  books  or  to  be  heard,  was  such  miscon 
duct  as  makes  the  award  void. 

Emery  v.  Owings,  7  Gill,  488,  48  Am.  Dec. 
580;  Bassett  v.  Harkness,  9  N.  H.  164;  Jen- 
kins V.  Liston,  13  Gratt.  535;  Rand  v.  Peel, 
74  Miss.  305,  21  So.  10;  National  Bank  v. 
Darragh,  30  Hun,  29;  Warren  v.  Tinsley,  3 
C.  C.  A.  613,  2  U.  S.  App.  507,  53  Fed.  689; 
Cameron  v.  Castleberry,  29  Ga.  495;  Walk- 
er V.  Frobisher,  6  Ves.  Jr.  70;  Strong  t. 
Strong,  9  Cush.  660;  Hewitt  v.  Reed  City, 
124  Mich.  6,  50  L.R.A.  128,  83  Am.  St.  Rep. 
309,  82  N.  W.  616;  Vessel  Owners'  Towing 
Co.  V.  Taylor,  126  111.  250,  18  N.  E.  CMW; 
Elmendorf  v.  Harris,  23  Wend.  628,  35  Am. 
Dec.  587;  Dobson  v.  Groves,  6  Q.  B.  637; 
W'estern  Female  Seminary  v.  Blair,  1  Dis- 
ney (Ohio)  370;  Re  Plews,  6  Q.  B.  845;  Re 
Tidswell,  33  Beav.  213;  Passmore  v.  Pet- 
tit,  4  Dall.  271,  I  L.  ed.  830;  Wood  v.  Helme, 
14  R.  I.  325;  Jackson  v.  Roane,  90  Ga.  669, 
35  Am.  St.  Rep.  238,  16  S.  E.  650;  Wilkins  v. 
Van  Winkle,  78  Ga.  657,  3  S.  E.  761 ;  Rose- 
nau  V.  Legg,  82  Ala.  568,  2  So.  441;  Knowl- 
ton v.  Micklcs,  29  Barb.  465;  Sisk  v.  Garey, 
27  Md.  401;  Cleland  v.  Hedly,  5  R.  L  163; 
Lattin  v.  Gamble.  1.54  Mich.  181.  117  N.  W. 
575;  Lutz  v.  Linthicum,  8  Pet.  165,  8  L.  ed. 
904;  McFarland  v.  Mathis,  10  Ark.  660; 
Eastern  Counties  R,  Co.  v.  Eastern  Union  R. 
Co.  3  De  G.  J.  &  S.  610. 

The  receiving  of  e*  parte  evidence — ^tbs 
books  of  the  water  company — after  the  pub* 
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lie  taking  of  evidence  had  been  closed  and  I  wald,  supra ;  Manufacturers'  &  B.  F.  Ins.  Co. 


arjfunionts    of    attorneys   made,    aggravatos 
the  misconduct;  and  the  award  is  void. 

Walker  v.  Frobi slier  and  Jackson  v.  Roane, 
supra;  Catlett  v.  Dougherty,  114  111.  568, 
2  X.  E.  609;  VVilkins  v.  Van  Winkle;  Hewitt 
V.  Reed  City;  Rosenau  v.  Legg;  Dobson  v. 
Groves;  Knowlton  v.  Mickles;  Western  Fe- 
male Seminary  v.  Blair;  Sisk  v.  Garey;  Clc- 
land  v.  Hedly;  Bassett  v.  Harkness;  and 
Rand  v.  Peel, — supra. 

The  court  will  not  permit  an  inquiry  in- 
to the  effect  of  the  ex  parte  evidence,  but 
will  set  aside  the  award. 

Jenkins  v.  Liston;  Catlett  v.  Dougherty; 
National  Bank  v.  Darragh;  Hewitt  v.  Reed 
City;  Cleland  v.  Hedly;  and  Knowlton  v. 
Mickles, — supra. 

It  was  not  necessary  for  the  city  of 
Omaha  to  introduce  evidence  that  the  arbi- 
trators were  improperly  influenced  by  the 
ex  parte  evidence. 

Warren  v.  Tinslev  and  Elmendorf  v.  Har- 
ris,  supra;  Ingraham  v.  Whitmore,  75  111. 
24;  Alexander  v.  Cunningham,  111  111.  511; 
Jackson  v.  Roane,  supra;  Moshier  v.  Shear, 
102  111.  169,  40  Am.  Rep.  573;  Shipman  v. 
Fletcher,  82  Va,  601. 

The  award  will  be  held  to  be  void,  even 
though  it  appears  that  the  appraisers  were 
respectable  gentlemen,  or  did  not  consider 
the  ex  parte  evidence,  or  were  not  influenced 
thereby. 

Walker  v.  Frobisher;  National  Bank  v. 
Darragh;  Hewitt  v.  Reed  City;  Dobson  v. 
Groves;  Passmore  v.  Petitt;  Knowlton  v. 
Mickles;  McFarland  v.  Mathis;  and  Lattin 
v.  (lamble, — supra. 

The  water  company  will  not  be  heard  to 
Hay  that  its  conduct  in  presenting  its  books 
to  the  board  of  appraisers  did  not  improp- 
erly influence  them  or  produce  harmful  re- 
sults. 

Catlett  v.  Dougherty,  supra.  Insurance 
Co.  of  N.  A.  V.  Hegewald,  161  Ind.  631,  66  N. 
E.  902. 

An  arbitrator  who  takes  instructions 
from  one  side — as  Mead  did  from  the  mana- 
ger of  the  water  company  regarding  the 
l)ooks — is  in  law  acting  corruptly. 

Strong  \.  Strong  and  Western  Female 
Seminary  v.  Blair,  supra. 

Valuers  of  property,  although  called  ap- 
praisers, or  referees,  or  commissioners,  in  re- 
<>civing  evidence  and  in  making  awards  are 
governed  by  the  law  relating  to  arbitration. 

Continental  Ins.  Co.  v.  Garrett,  60  C.  C. 
A.  395,  125  Fed.  589;  Christinnson  v.  Nor- 
wich Union  F.  Ins.  Soc.  84  Minn.  526,  87 
Am.  St.  Rep.  370,  88  N.  W.  16;  Mason  v. 
Fire  Asso.  of  Philadelphia  (S.  D.)  122  N. 
W.  423;  Hills  V.  Home  Ins.  Co.  129  Mass. 
345;  Washburn  v.  White,  197  MaBS.  640,  84 
N.  £.  106;  Insurance  Co.  of  N.  A.  v.  Hege- 
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V.  Mullen,  48  Neb.  620,  67  N.  W.  445;  Sher- 
man V.  Cobb,  15  R.  I.  570,  10  Atl.  591 ;  Lowe 
V.  Brown,  22  Ohio  St.  463;  Godfrey  v. 
Knodle,  44  111.  App.  638;  Stose  v.  Heissler, 
120  III.  433,  60  Am.  Rep.  563,  II  N.  E.  161; 
Emery  v.  Owings,  7  Gill,  488,  48  Am.  Dec. 
580;  'Redner  v.  New  York  F.  Ins.  Co.  92 
Minn.  306,  99  N.  W.  880;  Earle  v.  Johnson, 
81  Minn.  472,  84  N.  W.  332;  Hart  v.  Ken- 
nedy, 47  N.  J.  Eq.  51,  20  Atl.  29. 

The  award  is  void  because  the  aj)prai9- 
ers  exceeded  their  authority  in  appraising 
and  including  in  the  award  a  sum  for  going 
value. 

Knoxville  v.  Knoxville  Water  Co.  212  U. 
S.  1,  53  L.  cd.  371.  29  Sup.  Ct.  Rep.  148; 
Willcox  v.  Consolidated  Gas  Co.  212  U.  S. 
19-52,  53  L.  ed.  382-399,  29  Sup.  Ct.  Rep. 
102. 

The  award  includes  property  the  city  is 
without  authority  to  purchase,  to  wit: 
Those  parts  within,  and  used  only  to  sup- 
ply water  to,  Florence,  Dundee,  East  Omaha, 
and  South  Omaha. 

National  W^aterworks  Co.  v.  Kansas  City, 
65  Fed.  691. 

A  municipality  acts  under  dolegntod  pow- 
er, and  can  exercise  only  such  rights  and 
powers  as  are  expressly  conferred  or  neces- 
sarily implied  from  express  grunts;  and  all 
grunts  of  power  arc  to  be  strictly  construed. 

Detroit  Citizens'  Street  R.  Co.  v.  Detroit 
R.  Co.  171  U.  S.  48-53,  43  L.  ed.  67-71,  18 
Sup.  Ct.  Rep.  732;  Ft.  Scott  v.  W.  G.  Eads 
Brokerage  Co.  54  C.  C.  A.  437,  117  Fed.  54; 
State  ex  rel.  Ransom  v.  Irey,  42  Neb.  189, 
60  N.  W.  601. 

Cities  have  no  power  to  levy  taxes  for  the 
purpose  of  maintaining,  or  to  own  or  con- 
struct, waterworks  for  the  benefit  of  ad- 
joining municipalities. 

Sutlierland-lnnes  Co.  v.  Evart,  30  C.  C.  A. 
305,  58  U.  S.  App.  335,  86  Fed.  597;  Ottawa 
V.  Carey,  108  U.  S.  121,  27  L.  ed.  674,  2  Sup. 
Ct.  Rep.  361;  Quincy  v.  Boston,  148  Mass. 
389,  19  N.  E.  519;  Arnold  v.  Pawtucket,  21 
R.  I.  15,  41  Atl.  576;  Duluth  v.  Duluth  Gas 
&  Water  Co.  45  Minn.  210,  47  N.  W.  781 ; 
Farwell  v.  Seattle,  43  Wash.  141.  86  Pac. 
217;  10  A.  &  E.  Ann.  Cas.  130;  Bristol  v. 
Bristol  &  W.  Waterworks,  23  R,  I.  274,  49 
Atl.  974. 

Where  the  power  of  one  city  to  supply  an- 
other city  with  water  has  been  sustained, 
there  will  be  found  express  statutory  au- 
thority to  that  end. 

West  Hartford  v.  W^ater  Comrs.  68  Conn. 
323,  36  Atl.  786;  Pittsburgh  v.  Brace  Bros. 
158  Pa.  174,  27  Atl.  854. 

A  decree  of  specific  performance  will  not 
be  entered  where  the  purchaser  would  only 
obtain  an  equitable  title. 

W^esley  v.  Eells,  177  U.  S.  370,  44  L.  ed. 
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810,  20  Sup.  Ct.  Kep.  601 ;  Tiffin  v.  Shawhan, 
43  Ohio  St.  178, 1  N.  E.  681;  Guild  v.  Atchi- 
Bon,  T.  &  S.  F.  R.  Co.  57  Kan.  70,  33  L.R.A. 
77,  67  Am.  St.  Rep.  312,  46  Pac.  82. 

Owing  to  the  fact  that  the  award  was 
aigned  by  only  two  of  the  appraisers,  and 
owing  to  the  misconduct  of  the  appraisers 
in  receiving  ex  parte  evidence,  and  owing  to 
the  fact  that  the  award  includes  outside 
properties,  etc.,  it  is  apparent  that  the 
minds  of  the  parties  were  not  agreed,  either 
as  to  the  manner  of  the  appraisement,  or  as 
to  what  was  to  be  included  in  the  appraise- 
ment under  the  contract.  The  complainant 
has  not  proven  such  a  clear  right  as  entitles 
it  to  specific  performance  under  the  circum- 
stances stated. 

Willard  v.  Tayloe,  8  Wall.  657^66,  19  L. 
cd.  601-503;  Hennessey  v.  Woolworth,  128  U. 
S.  438-442,  32  L.  ed.  500-502,  9  Sup.  Ct.  Rep. 
109;  McCabe  v.  Matthews,  166  U.  S.  650- 
663,  39  L.  ed.  266-258,  16  Sup.  Ct  Rep.  190; 
Hildreth  v.  Duff,  78  C.  C.  A.  410,  148  Fed. 
676. 

Although  the  proof  may  come  far  short 
of  showing  sufficient  to  authorice  the  court 
to  set  aside  the  award,  nevertheless,  it  may 
be  sufficient  for  a  court  of  equity  to  refuse 
specific  performance. 

Shoop  V.  Burnside,  78  Kan.  876,  98  Pac. 
202;  Banaghan  v.  Malaney,  200  Mass.  49,  19 
L.R.A.(N.S.)  871,  128  Am.  St.  Rep.  378,  86 
N.  £.  839. 

The  election  of  the  city  of  Omaha  to  pur- 
chase was  made  February  24,  1903,  the  case 
was  submitted  to  the  appraisers  December 
81,  1904;  the  award  was  not  handed  down 
until  July  7,  1006.  These  delays  of  them- 
selves would  be  sufficient  to  deny  the  decree 
o|  specific  performance. 

Chicago,  M.  k  St.  P.  R.  Co.  t.  Stewart,  19 
Fed.  5;  GottheU  v.  Stranahan,  138  N.  Y. 
346,  20  L.R.A.  456,  34  N.  E.  286;  Gish  ▼. 
Jamison,  96  Va.  312,  31  S.  E.  621. 

The  award  fixes  the  value  of  the  property 
as  of  the  date  of  the  award,  while  the  law 
requires  the  valuation  to  be  fixed  as  of  the 
date  of  the  election  to  purchase. 

Bristol  v.  Bristol  &  W.  Waterworks,  25  R. 
I.  189,  66  Atl.  710;  Cherryvale  Water  Co.  v. 
Cherryvale,  65  Kan.  219,  69  Pac.  176;  Cald- 
well v.  Frazier,  65  Kan.  24,  68  Pac.  1076; 
Rockport  Water  Co.  v.  Rockport,  161  Mass. 
279,  37  N.  E.  168;  Chicago,  M.  k  St  P.  R. 
Co.  v.  Stewart,  supra. 

Messrs.  Howard  Mansflcld  and  R.  S. 
Hall  argued  the  cause,  and,  with  Mr.  Her- 
bert C.  Lakin,  filed  a  brief  for  respondent: 

An  arbitration  presupposes  a  pre-existing 
controversy  or  difference,  which  is  to  be  de- 
termined by  the  arbitrators  through  an 
award  akin  to  the  judgment  of  a  court 

Garr  t.  Gomea.  9  Wend.  66L 
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Even  in  cases  of  arbitration,  the  strict 
rules  governing  the  trials  and  decisions  of 
courts  are  not  always  applied. 

Hall  V.  Norwalk  F.  Ins.  Co.  67  Conn.  106, 
17  Atl.  356;  Continental  Ins.  Co.  t.  Garrett, 
60  C.  C.  A.  395,  125  Fed.  589. 

The  vital  distinction  between  an  arbitra- 
tion and  an  appraisal  has  been  clearly  and 
uniformly  recognized  from  remote  time  by 
the  courts. 

Leeds  v.  Burrows,  12  East,  1 ;  Lee  ▼.  Hem- 
ingway, 3  Nev.  &  M.  860;  Parkes  ▼.  Smith, 
15  Q.  B.  305,  note;  Collins  v.  Collins,  26 
Beav.  306;  Eads  v.  Williams,  4  De  G.  M.  & 
G.  674;  Bottomley  v.  Ambler,  38  L.  T.  N.  S. 
645;  Fry,  Spec.  Perf.  2d  ed.  §  341;  Garr  v. 
Gomez,  9  Wend.  649;  Garred  v.  Macey,  10 
Mo.  161 ;  Curry  v.  Lackey,  36  Mo.  389;  Kelly 
v.  Crawford,  6  Wall.  786,  18  L.  ed.  662; 
Green  ft  C.  Streets  Pass.  R.  Co.  v.  Moore, 
64  Pa.  79;  Palmer  v.  Clark,  106  Mass.  373; 
New  England  Trust  Co.  v.  Abbott,  162  Mass. 
148,  27  L.R.A.  271,  38  N.  E.  432;  Norton  v. 
Gale,  96  IlL  633,  36  Am.  Rep.  173;  Stose  v. 
Heissler,  120  111.  433,  60  Am.  Rep.  663,  11  N. 
E.  161 ;  James  ▼.  Schroeder,  61  Mich.  28,  27 
N.  W.  860;  Noble  v.  Grandin,  125  Mich.  383, 
84  N.  W.  465;  California  Annual  Conference 
v.  Seitz,  74  CaL  287,  16  Pac.  839;  Guild  v. 
Atchison,  T.  ft  S.  F.  R.  Co.  67  Kan.  70,  33 
L.R.A.  77,  67  Am.  St  Rep.  312,  46  Pac.  82; 
Wurster  ▼.  Armfield,  175  N.  Y.  256,  67  N. 
E.  684;  Norwich  Gas  ft  Electric  Co.  ▼.  Nor- 
wich, 76  Conn.  666,  67  Atl.  746. 

Having  failed  to  raise  the  objection  that 
the  examination  of  the  books  without  the 
presence  of  its  counsel  would  imperil  the 
report,  until  after  the  appraisement  was 
completed,  the  city  could  not  raise  the  ob- 
jection then. 

Drew  Y.  Drew,  33  Eng.  L.  ft  Eq.  Rep.  9. 

The  appraisement  cannot  be  set  aside  or 
deprived  of  full  effect  as  an  ascertainment 
of  the  purchase  price  of  the  company's  sys- 
tem of  waterworks,  except  on  positive  proof 
of  corruption,  partiality,  or  actual  miscon- 
duct. 

Republic  of  Coliunbia  y.  Cauca  Co.  106 
Fed.  337 ;  Brush  v.  Fisher,  70  Mich.  469,  14 
Am.  St  Rep.  610,  38  N.  W.  446. 

The  acquisition  by  the  city  of  Omaha  of  a 
system  of  waterworks  is  emphatically  a  mat- 
ter of  public  concern. 

Long  Island  Water  Supply  Co.  v.  Brook- 
lyn, 166  U.  S.  686,  41  L.  ed.  1166,  17  Sup.  Ct 
Rep.  718;  Wagner  v.  Rock  Island,  146  IlL 
139, 21  L.R.A.  619,  34  N.  E.  646 ;  Minneapolis 
Mill  Co.  ▼.  Water  Comrs.  66  Minn.  486,  68 
N.  W.  33;  Winters  v.  Duluth,  82  Minn.  127, 
84  N.  W.  788 ;  Eau  Claire  Water  Co.  ▼.  Kau 
Claire,  132  Wis.  411, 112  N.  W.  468;  De  Por- 
tibus  Maris,  1  Hargraves  Law  Tracts,  78; 
Munn  V.  Illinois,  94  U.  S.  113,  126,  24  L.  ed. 
77,  84;  Budd  v.  New  York,  143  U.  8.  617, 
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36  L.  ed.  247,  4  Inters.  Com.  Rep.  45,  12 
Sup.  Ct.  Rep.  468;  State,  Slingerland, 
Prosecutor,  v.  Newark,  64  N.  J.  L.  62,  23 
Atl.  129;  Kennebec  Water  Dist  v.  Water- 
ville,  96  Mc.  234,  62  Atl.  774. 

Public  policy  requires  that,  in  a  matter  of 
public  concern,  the  determination  of  a  ma- 
jority of  the  appraisers,  where  all  meet  to 
consider  the  matter,  must  be  taken  as  the 
act  of  the  whole. 

Grindley  v.  Barker,  1  Bos.  k  P.  229;  Mc- 
coy  V.  Curtice,  9  Wend.  17,  24  Am.  Dec.  113; 
Cowan  V.  Murch,  97  Tenn.  598,  34  L.R.A.  638, 

37  S.  W.  393;  Carroll  v.  Alsup,  107  Tenn. 
271,  64  S.  W.  193;  People  ex  rel.  Washing- 
ton V.  Nichols,  52  N.  Y.  478,  11  Am.  Rep. 
734;  Green  v.  Miller,  6  Johns.  39,  5  Am.  Dec. 
184;  Ex  parte  Rogers,  7  Cow.  529;  Young  v. 
Buckingham,  5  Ohio,  485;  Columbia  v.  Cau- 
ca  Co.  190  U.  S.  524,  47  L.  ed.  1159,  23  Sup. 
Ct.  Rep.  704;  Wheeling  Gas  Co.  v.  Wheeling, 
8  W.  Va.  320. 

If  the  contrary  were  to  be  held  in  a  ease 
like  this,  then  the  city  might,  through  the 
withdrawal  or  nonconcurrence  of  its  engineer 
at  the  end  of  the  case,  ascertain  the  extent 
and  value  of  the  company's  property,  and 
then  avail  itself  of  choice  between  complet- 
ing or  refusing  to  complete  a  purchase. 

Montgomery  (laslight  Co.  v.  Montgomery, 
87  Ala.  245,  4  L.R.A.  010,  6  So.  113. 

None  of  the  decisions  cited  by  counsel  for 
the  city  in  support  of  the  contention  that 
the  report  was  void,  because  not  concurred 
in  by  the  three  appraisers,  is  in  conflict  with 
the  imdeviating  line  of  authority  that  una- 
nimity in  final  determination  is  not  neces- 
sary in  matters  of  public  concern.  Not  only 
is  there  no  decision  presented  to  the  con- 
trary, but  in  many  of  the  cases  cited  the  dis- 
tinction is  expressly  recognized  and  stated. 

Patterson  v.  Leavitt,  4  Conn.  50,  10  Am. 
Dec.  98;  Harryman  v.  Harryman,  43  Md. 
140;  Lowe  V.  Brown,  22  Ohio  St.  403;  Hub- 
bard V.  Gro.it  Falls  Mfg.  Co.  80  Me.  39,  12 
Atl.  878;  Weaver  v.  Powel,  148  Pa.  372,  23 
Atl.  1070;  Cortis  v.  Kent  Waterworks  Co.  7 
Barn.  &  C.  314. 

By  no  means  were  all  of  the  cases  in 
which  the  majority  rule  has  been  applied 
of  governmental  character. 

Crocker  v.  Crane,  21  Wend.  211,  34  Am. 
Dec.  228;  State  v.  Baltimore  k  0.  R.  Co.  15 
W.  Va.  392,  36  Am.  Rep.  803;  Durham  v. 
Richmond  &  D.  R.  Co.  108  N.  C.  399,  12  S. 
K.  1040,  13  S.  E.  1;  Perdicaris  v.  Trenton 
City  Bridge  Co.  29  N.  J.  L.  367. 

1'he  estimate  of  the  valuation  of  these 
waterworks,  for  the  purpose  of  their  pur- 
chase by  the  city,  properly  included  an  esti- 
mate of  their  going  value. 

National  \\'aterworks  Co.  v.  Kansas  City, 
27  L.R.A.  827,  10  C.  C.  A.  653,  27  U.  8.  App. 
165,  02  Fed.  853;  Gloucester  Water  Supply 
64  L.  ed. 


Co.  y.  Gloucester,  179  Mass.  365,  60  N.  £. 
977 ;  Norwich  Gas  k  Electric  Co.  v.  Norwich, 
76  Conn.  565,  57  Atl.  746. 

The  interpretation  given  to  a  contract  b}'* 
the  parties  themselves  is  competent,  audi 
oftentimes  very  weighty,  evidence  in  deter- 
mining its  meaning  and  force. 

Knox  County  v.  Ninth  Nat.  Bank,  147  U. 
S.  91,  99,  37  L.  ed.  93,  90,  13  Sup.  Ct.  Rep. 
267;  Manhattan  L.  Ins.  Co.  v.  Wright,  61 
C.  C.  A.  138,  126  Fed.  82:  District  of  Co- 
lumbia V.  Gallaher,  124  U.  S.  505,  510,  31  L. 
ed.  626,  627,  8  Sup.  Ct.  Rep.  583;  Brooklyn 
L.  Ins.  Co.  V.  Dutcher,  95  U.  S.  209,  273,  24 
L.  ed.  410,  411. 

The  city  is  equitably  estopped  from  now 
claiming  that  it  has  never  been  its  purpose 
to  acquire  the  entire  system  of  the  com- 
plainant. 

Reynolds  v.  Adden,  136  U.  S.  348,  34  L. 
ed.  360,  10  Sup.  Ct.  Rep.  843;  Hackctt  v. 
Ottawa,  99  U.  S.  86,  96,  25  L.  ed.  303,  305 ;. 
Randolph  County  v.  Post,  93  U.  S.  502,  5ia, 

23  L.  ed.  957,  959;  Bissell  v.  JefTorsonville^ 

24  How.  287,  300,  10  L.  ed.  664,  672:  Sulli- 
van Timber  Co.  v.  Mobile,  110  Fed.  198; 
Brooks  V.  Laurent,  39  C.  C.  A.  201,  93  Fed. 
647;  Garber  v.  Doersom,  117  Pa.  102,  11  Atl- 
777;  Monroe  v.  Danbury,  24  Conn.  190. 

A  city,  like  an  individual,  should  act  in 
good  faith  in  carrying  out  its  contracts. 

State  ex  rel.  Tarr  v.  Crete,  32  Neb.  66S> 
49  N.  W.  272 ;  Omaha  Water  Co.  v.  Omaha, 
85  C.  C.  A.  64,  156  Fed.  922. 

The  mayor  and  council  had  the  undoubted 
power  to  provide,  on  behalf  of  the  city  of 
Omaha,  as  one  of  the  terms  of  the  contrnct 
with  Locke,  that  the  city  should  have  tho 
right,  at  any  time  after  the  expiration  of 
twenty  years,  to  purchase  the  waterworks  at 
an  appraised  valuation. 

Castle  Creek  Water  Co.  v.  Aspen,  76  C.  C, 
A.  516,  140  Fed.  10,  8  A.  &  E.  Ann.  Cas.  660; 
Indianapolis  v.  Consumers*  Gas  Trust  Co.  75 
C.  C.  A.  442,  144  Fed.  640;  Fayetteville  v, 
Fayetteville  Water,  Light  &  P.  Co.  135  Fed- 
400;  Omaha  Water  Co.  v.  Omaha,  12  L.R.A. 
(N.S.)   730,  77  C.  C.  A.  267,  147  Fed.  7. 

There  is  no  inconsistency  in  the  use  of  tho 
word  "municipality-*  in  the  act  of  1905  in 
two  senses.  The  word  may  have,  like  thu 
word  "city**  and  the  word  "village,**  a  geo- 
graphical as  well  as  governmental  meaning. 

State  ex  rel.  Minturn  v.  Elliott,  158  Ind. 
168,  63  N.  E.  222;  Miller  v.  Jacobs,  70  Wis, 
122,  35  N.  W.  324. 

Through  the  purchase  of  any  part  of  the 
company's  system  of  waterworks,  the  city  of 
Omaha  is  necessarily  going  into  the  water 
business  as  a  private  corporation  might  da. 
The  supplying  of  water  to  the  inhabitants  of 
a  city  is  not  within  the  inherent  general 
powers  of  a  municipality.  Although  neces- 
sarily partaking  of  a  public  character,  it 
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falli  under  the  head  of  buBinesH  pawera  in-  *Mr.  Justice  Lnrton  delivered  the  [191 

stead   of   governmeDtal   authority,   and   can  opinion  of  tlie  court; 

only  be  undertaken  with  express  legislative  This  ia  a  bill  seeking  the  apeciflc  perform- 

•auction.  ance  by  the  citjr  of  Omaha  of  a  contract  for 

Illinois   Trust  &   8a*.   Bank  r.   Arkansas  the  purchase  and  aale  of  the  system  of  wa- 

City,  M  L.R.A,  fil8,  22  C.  C.  A.  171,40  U.  S,  terworks   owned   by   the   appellee   company. 

App.  267,  76  Fed.  282;  Pikes  Peak  Power  Co.  The  waterworks  plant  in  question  was  coii- 

V.   Colorado  Springs,  44  C.  C.   A.   333,   105  itructed  in  pursuance  of  legislative  authori- 

Fed.    11;    Lehigh   Water  Co'a.   Appeal,   102  ty  and  municipal  ordinance,  which  need  not 

Pa.  615;   White  v,   Meadville,  177.  Pa.  M3,  be  considered,   for   neither   party   questioni 

34  L.R.A.  507,  35  Atl.  693.  the  sufficiency  of  either.     The  14th  section 

With  such  broad  authority  in  the  city  of  of  the  ordinance  of  1880,  under  which   the 

Omaha   to   contract   with   adjacent  muniei-  waterworks  were  constructed  by  the  prede- 

palities  to  supply  them  with  water  for  all  eessor  of  the  appellee,  was  in  these  words: 

purposes,  the  question  of  title  to  the  diatri-  "The  city  of  Omaha  shall  have  the  right 

bution  maina  and  hydrants  within  the  boun-  at  any  time  after  the  expiration  of  twenty 

daries  of  those  municipalities  becomes  a  aub-  years  to  purchase  the  said  waterworks  at  an 

ordinate  matter.  appraised   valuation,   which   shall   be  ascer- 

National  Waterworks  Co.  v.  Kansas  City,  '''""'  ••?   *''*  estimate  of  three  engineers, 

27  L.R.A.  827,  10  C.  C.  A.  653,  27  U.  S.  App.  ""^^J"  ''^  selected  by  the  city  council,  one 

166    82  Fed    804  ^          waterworks  company,  and  these  two 

'  ,         .  '         '.     ^1.     J    .  -       -     n    1.  J  to  select  the  third:     Provided.  That  notbin;; 

Re  evant  here  is  the  decision  in  Peabody  .    ,,  .          ■.,.!.               ■     j  .         v        % 

..r    .....  .           I       nn   D     .    i-Tfl    1%  '"^"  ^^  P""i  '"'  "*  unexpired  franchise  of 

T.   Westerly   Waterworka,  20  R.   I.   176,  37  ^jj  j„n,^^n„  » 

Atl.   607,    where    a  taxpayer    of  Westerly,  i„  ^g^^  j^e  city  elected  to  exercise  this 

Rhode  Island,  brought  suit  to  enjoin  the  pur-  option,  and  a  board  of  appraisers  was  ap- 

ehnse  by  that  town  of  the  plant  of  the  wat-  pointed,  one  by  each  of  the  parties  and  • 

crworks  company,  located  partly  in  the  town  third  by  the  two  so  selected.    This  board  of 

and    partly    in    the    neighboring   towns   of  appraisers  organired  and  proceeded  to  Uke 

Stonington  and  North  Stonington,  Connect!-  evidence,  and,  afler  considering  the  matter 

cut.     The  supreme  court  of  Rhode   Island  for   about   three  years,   made   an   appraisc- 

dismissed   the   bill,   and   held   the   purchase  ment,  fixing  the  value  of  the  system  at  «6,- 

to  be  valid.  263,205.49.    The  appraiser  appointed  by  the 

The  case  before  the  court  is,  in  certain  as-  city  did  not  concur.     The  city  rejected  the 

pects.  not  unlike  that  of  DulutU  v.  Duluth  """d-     Whereupon  the  company  filed  this 

Gas  &  Water  Co.  45  Minn.  210,  47  N.  W.  781.  ''"'■    "'"='''    "P""    ""»'    hearing,    was   dis- 

lu  that  case  an  attempt  to  prevent  the  water  '""'^  "P""  .**>«  sole  ground  of  misconduct 

,   .       .,       .,       ,  T.  .  ,.       ■..  of  the  appraisers,  other  objections  not  be- 

company  supplying  the  city  of  Duluth  with  .            JJ"        „      ^,         ^^„,    ^^^•^  ^„^ 

water,  from  furnishing  water  also  to  place*  „^/^^^,^\„^  the  caus^  rtmanded  for  a 

out  of  Duluth  and   m  its  vicinity,  through  ^^^^  ;„  pursuance  of  the  opinion  of  the  ap- 

the  mains  laid  in  ita  streets,  under  ordinance  ppHate  court.     89   C.   C.  A.  206,   162   Fed. 

of  its  council,  was  defeated.  232,  15  A.  t  E.  Ann.  Ca».  408. 

Where  the  legislative  intent  is  apparent.  The  case  is  here  upon  a  writ  of  certiorari 

that  one  municipality  shall  have  authority  allowed  at  a  former  term, 

to  own  and  operate  waterworks  beyond  ita  'There  major  objections  have  been    [IBS 

own  limits,  the  courts  invariably  give  effect  urged  against  the  appraisement.   First,  that 

to  that  intent.  it  was  not  concurred  in  by  all;  second,  that 

Pittsburgh   v.    Barce   Bros.    158   Pa.    174,  the  appraisers  heard  cerUin  evidence  with- 

27  Atl.  B64 ;  West  Hartford  v.  Water  Comrs.  ""^  notice  or  giving  the  city  an  opportunity 

«S  Conn.  323,  38  Atl.  786;  Pikes  Peak  Power  ^  ^"  <"■  ■*•""'  '"''■  t""'""-  *•••*  *"»•  P""?" 

Co.  V.   Colorado   Springs,  44  C.   C.  A.  333,  ?'*?  "'""*  "'=""'«''  » /'■tr'butjng  ^stem 

106  Fed    1                f      "  beyond  the  corporate   limits  of  Omaha,  by 

'  .'                     ,  ,,         ,.        „       ,,.  which   certain    suburban   villages    are   sap- 

Upon  the  exercise  of  the  option,  the  obli-  ^.^^   ^„^  ^^^^  ^  j^,^  ^^j^„t  ^^^  ^ij    ^ J^ 

gation  of  the  defendant  to  compleU  the  pur-  j,^  contract  to  buy,  and,  U  It  did,  had  m 

chase  became  absolute.  power  to  do  so. 

Castle  Creek  Water  Co.  v.  Aspen,  78  C.  C.  jhese  in  their  order: 

A.  510,  148  Fed.  8,  8  A.  t  E.  Ann.  Cas.  680;  ].  The  only  matter  to  be  determined  was 

Cherryvale  Water  Co.  v.  Cherryvale.  85  Kan,  the  value  of  the  waterworks  system,  which 

218,  69  Pac.   178;   Braintree  Water   Supply  had   long  served   the   public.     Its  construe- 

Co.  V.  Braintree.   140  Mass.  482,   16  N.  E.  tion  had  been  authorized  by  legislative  en- 

420;     Foyetteville    v.     Fayetteville    Water,  actment   under   which   the   municipal   ordi- 

Light  &  P,  Co.  supra,  nance  was  paaaed.    One  section  of  this  or- 
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dinance  provided  that  the  city,  at  the  end 
of  twenty  years,  might,  at  its  election,  pur- 
chase the  works  at  a  value  to  be  determined 
by  appraisers.  The  contention  is  that  the 
refusal  of  one  of  the  appraisers  to  concur 
in  the  valuation  fixed  by  the  majority  de- 
feated the  appraisal.  The  matter  in  ques- 
tion was  in  no  proper  sense  an  arbitration. 
The  contract  was  in  all  of  its  terms  agreed 
upon.  One  party  was  to  sell  and  the  other 
to  buy,  at  a  valuation  determined  by  the 
board  of  appraisers,  and  unanimity  was  not 
stipulated  for.  Unanimity  was  hardly  to  be 
expected  in  a  board  made  up  as  this  was 
When  a  matter  of  purely  private  concern  is 
submitted  to  the  determination  of  either  ar- 
bitrators or  appraisers,  the  rule  seems  to  be 
that  there  must  be  unanimitv  of  conclusion 
by  such  board,  unless  otherwise  indicated 
by  the  terms  of  the  submission.  Hobson  v. 
M'Arthur,  16  Pet.  182,  192,  10  L.  ed.  930, 
933;  Green  v.  Miller,  G  Johns.  39,  6  Am.  Dec. 
184;  Wheeling  Gas  Co.  v.  Wheeling,  8  W. 
Va.  320,  361,  et  seq.  The  rule  is,  however, 
otherwise  when  the  submission  is  one  which 
concerns  the  public.  In  such  submissions, 
whether  it  be  the  arbitration  of  a  difference 
or  the  ascertainment  of  a  value,  a  majority 
may  act,  unless  otherwise  indicated  by  the 
193]  acrreement  for 'submission.  Why  this 
distinction  should  exist  is  not  altogether 
clear.  In  both  instances  the  persons  to  whom 
the  submission  is  made  are  acting  under  a 
power  and  must  stay  within  it.  The  reason 
probably  lies  in  the  fact  that  public  af- 
fairs are  controlled  by  majorities,  and,  by 
analogy,  a  majority  should  control  when  the 
submission  is  a  matter  which  concerns  the 
public.  But  whatever  the  reason,  so  are  the 
authorities.  Colombia  v.  Cauca  Co.  190  U. 
S.  624,  47  L.  ed.  1169,  23  Sup.  Ct.  Rep.  704; 
People  ex  rel.  Washington  v.  Nichols,  52 
N.  Y.  478,  11  Am.  Rep.  734;  Wheeling  Gas 
Co.  v.  Wheeling,  8  W.  Va.  320;  Grindley  v. 
Barker,  1  Bos.  &,  P.  229. 

The  construction  and  acquisition  of  a  sys- 
tem of  water  supply  and  distribution  was  a 
public  municipal  function.  The  Nebraska 
legislature,  in  1903,  went  so  far  as  to  re- 
quire municipal  ownership  of  a  water  sup- 
ply system  in  the  city  of  Omaha,  and  that 
this  should  be  accomplished  either  by  con- 
struction or  by  the  purchase  of  the  existing 
system.  The  city,  in  compliance  with  and 
in  the  exercise  of  the  power  conferred  when  I 
the  existing  plant  was  constructed,  elected 
to  purchase  the  existing  system  under  the 
ordinance  of  1880  and  the  power  therein  re- 
served. That  in  such  circumstances  the  de- 
termination of  the  price  to  be  paid  by  a  sub- 
mission was  a  matter  of  public  concern,  is 
too  clear  for  argument.  The  cases  cited 
above  cover  the  point.  The  appraisal  was 
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not  therefore  defeated  because  not  concurred 
in  by  all. 

The  distinction  suggested  by  counsel,  that 
the  authority  for  the  submission  must  ciiuic 
irom  the  public,  if  there  be  anything  of  suIh 
stnnce  in  it,  does  not  prevent  the  operation 
of  the  rule  here,  for  the  purchase  upon  a 
valuation  settled  by  appraisers  was  in  the 
ordinance  of  the  city,  in  pursuance  of  legis- 
lative authority,  and,  in  a  very  tine  sense, 
was  an  authority  to  submit  to  appraisers 
which  came  from  the  public. 

2.  The  next  objection  is  that  the  apprais- 
ers heard  evidence  in  the  absence  of  tiie  citv 
and  without  opportunity  'to  reply,  and  [104 
that  this  was  such  misconduct  as  to  vitiate 
the  valuation.  As  already  hinted,  this  wa% 
not  a  board  of  arbitrators.  An  arbitration 
implies  a  difTerence,  a  dispute,  and  involves 
ordinarily  a  hearing  and  all  thereby  implied. 
The  right  to  notice  of  hearin<nrs,  to  produce 
evidence  and  crof»s-examine  that  produced, 
is  implied  when  the  matter  to  be  decided  is 
one  of  dispute  and  difTerence.  But  when, 
as  here,  the  parties  had  agreed  that  ono 
should  sell  and  the  other  buy  a  specific 
thing,  and  the  price  should  be  a  valua- 
tion fixed  by  persons  agreed  upon,  it 
cannot  be  said  that  there  was  any  dis- 
pute or  di»rerence.  Such  an  arrangement 
))rcclu(Ies  or  prevents  difTerence,  and  is 
not  intended  to  settle  any  which  has 
arisen.  This  seems  to  be  the  distinction  be- 
tween an  arbitration  and  an  apprai«enient, 
though  the  first  term  is  often  used  when 
the  other  is  more  appropriate. 

Counsel  have  cited  and  pressed  upon  us 
the  case  of  Continental  Ins.  Co.  v.  Garrett,  60 
C.  C.  A.  395,  125  Fed.  689,  as  a  case  where 
an  appraisement  of  a  fire  ]ohb  was  set  aside 
because  evidence  was  heard  in  the  absence  of 
the  parties.  But  that  was  a  case  where  the 
full  amount  of  the  insurance  was  claimed 
as  the  extent  of  the  loss.  This  was  denied. 
It  was  therefore  a  plain  case  of  the  submis- 
sion of  a  dispute  or  difTerence  which  had  to 
be  adjusted.  The  rule  applicable  to  a  ju- 
dicial proceeding  therefore  applied.  It  was 
in  fact  an  arbitration,  though  the  arbitra- 
tors were  called  appraisers.  The  dispute 
concerned  the  thing  which  had  been  de- 
stroyed, the  value  of  something  which  was 
not  to  be  inspected  and  valued  from  obser- 
vation, because  it  was  not  in  existence. 
Evidence  was  therefore  essential  to  show 
what  had  been  destroyed  as  well  as  its  value. 
The  case  is  wholly  unlike  the  one  here  pre- 
sented. 

In  Collins  v.  Collins,  20  Beav.  300,  where 
there  was  a  contract  for  the  sale  of  a  brew- 
ery at  a  price  to  be  fixed  by  persons  calleil 
arbitrators,  one  chosen  by  each  party  and  a 
third  by  these  two,  before  entering  upon 
valuation,    *it   was   ruled    that   they  [105 
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were  not  arbitrators,  but  appraisers,  and 
the  master  of  the  rolls,  Sir  John  Romilly, 
said: 

"But  I  do  not  think  that,  in  this  particu- 
lar case,  the  tixing  of  the  price  of  the  prop- 
erty is  an  arbitration,  in  the  proper  sense 
of  the  term.  An  arbitration  is  a  reference 
to  the  decision  of  one  or  more  persons,  eith- 
er with  or  without  an  umpire,  of  some  mat- 
ter or  matters  in  difference  between  the 
parties.  It  is  very  true  that  in  one  sense  it 
must  be  implied  that  although  there  is  no 
exibtiiig  difTerencc,  still  that  a  difTerencc 
may  arise  between  the  parties;  yet  I  think 
the  distinction  between  an  existing  difTer- 
encc and  one  which  may  arise  is  a  material 
one,  and  one  which  has  been  properly  re- 
lied upon  in  the  case.  If  nothing  has  been 
said  respecting  the  price  by  the  vendor  and 
purchaser  between  tliemselves,  it  can  hardly 
be  said  that  there  is  any  difference  between 
them.  It  might  be  that  if  the  purchaser 
knew  the  price  required  by  the  seller,  there 
would  be  no  difference,  and  that  he  would 
lie  willing  to  give  it.  It  may  well  be  that 
if  the  vendor  knew  the  price  which  the  pur- 
cliascr  would  give,  there  would  be  no  differ- 
ence, and  that  he  would  accept  it.  It  may 
well  be  that  the  decision  of  a  particu- 
lar valuer  appointed  might  fix  the  price 
.and  miglit  be  equally  satisfactory  to 
both';  so  thr\t  it  can  hardly  be  said 
'that  there  is  a  difference  between  them. 
Undoubtedly,  as  a  general  rule,  the  seller 
wants  to  get  the  highest  price  for  his  prop- 
orty,  and  the  purchaser  wishes  to  give  the 
lowost,  and  in  that  sense  it  may  be  said  that 
■an  exprcled  difference  between  the  parties 
is  to  be  implied  in  every  case;  but  unless  a 
difference  has  actually  arisen,  it  docs  not 
appear  to  me  to  be  an  arbitration.'  Undoubt- 
eill}',  if  two  persons  enter  into  an  arrange- 
ment for  the  sale  of  any  particular  property, 
and  try  to  settle  the  terms,  but  cannot  agree, 
and  after  dispute  and  discussion  respecting 
the  price,  they  say,  *We  will  refer  this  ques- 
tion of  price  to  A.  B.,  he  shall  settle. it,' 
196]  *and  thereupon  they  agree  that  the 
matter  shnll  be  referred  to  his  arbitration, 
that  would  appear  to  be  an  'arbitration,'  in 
the  proper  sense  of  the  term,  and  within  the 
meaning  of  the  act;  but  if  they  agree  to  a 
price  to  be  fixed  by  another,  that  does  not 
appear  to  me  to  be  an  arbitration." 

In  the  present  case  there  was  not  only 
no  antecedent  disagreement  as  to  price,  but 
the  ordinance  under  which  the  purchase 
was  to  be  made  provided  that  the  property 
Avas  to  pass  *'at  an  appraised  valuation, 
which  shall  be  ascertained  bv  the  estimate 
of  three  engineers,"  etc.  The  board  was  ac- 
cordingly made  up  of  such  engineers,  se- 
lected becnnse  they  were  experts  of  expe- 
rience in  the  service  they  were  expected  to 
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perform.  That  it  was  the  understanding 
that  these  engineers  were  to  examine  and  es- 
timate the  value  and  acquaint  themselves 
with  the  condition  and  extent  of  the  proper- 
ty in  question  in  their  own  way,  and  not 
according  to  the  procedure  required  in  a  ju- 
dicial proceeding,  is  made  clear  by  the 
avowals  made  by  the  counsel  representing 
the  parties  at  the  beginning  of  the  valua- 
tion. Thus,  the  attorney  for  the  city,  ad- 
dressing the  valuers,  said: 

"As  to  the  matter  of  the  procedure  to  be 
adopted  by  your  board,  as  to  the  method  of 
arriving  at  the  amount  of  property  owned 
by  the  water  company,  and  the  determina- 
tion of  its  value,  the  city  of  Omaha  suggests 
that  this  board,  having  been  appointed  as 
experts  in  regard  to  the  value  of  such  prop- 
erty, ought  to  make  a  personal  investiga- 
tion as  to  the  amount  and  extent  of  the 
property  of  the  water  company,  together 
with  its  condition,  and  determine  therefrom 
its  value.  As  to  the  method  of  arriving  at 
the  amount  and  condition  of  the  property 
of  the  water  company,  the  city  of  Omaha 
suggests  that  this  board  may  arrive  at  such 
facts  by  any  method  or  means  deemed  ad- 
visable by  it;  but  that,  if  the  board  shall 
determine  to  take  proof  and  testimony  be- 
fore it,  that  it  should  go  no  further  than  to 
the  question  of  the  amount  and  condition 
*of  the  property,  and  that  said  testi-[197 
mony  should  not  be  conclusive  upon  this 
board,  but  simply  for  its  advice  and 
information  in  the  matter.  It  is  not 
the  opinion  of  the  city  of  Omaha  that 
it  would  be  proper  or  necessary  to  call  ex- 
pert witnesses  as  to  the  value,  since  the 
members  of  the  board  have  been  selected 
as  experts  (to)  whose  judgment  the  ques- 
tion of  value  must  be  submitted  upon  the 
examination  of  the  property." 

Counsel  for  the  water  company  appear  to 
have  fully  concurred  in  this  view  of  the 
function  of  the  board. 

That  the  great  bulk  of  the  evidence  was 
heard  or  submitted  in  the  presence  of  coun- 
sel representing  both  sides  is  true.  This 
course  did  not,  however,  preclude  them  from 
enlightening  their  judgment  as  experts  by 
either  personal  inspection  or  by  informing 
themselves  in  any  other  way  of  the  value  of 
the  plant  in  question  without  calling  in  coun- 
sel, if  they  desired  further  information.  The 
thing  complained  of  is  that  the  Taluers 
called  upon  the  company  for  their  books, 
and  that  they  had  these  books  gone  orer  by 
an  expert  auditor  of  their  own  selection. 
This,  counsel  say,  was  done  without  Botiee 
to  the  city,  and  after  the  close  of  the  hear- 
ings. But  it  was  not  done  secretly,  for  the 
city  learned  of  it  and  asked  an  opportunity 
to  be  present  when  the  books  were  submit- 
ted.     What  information  was  derived  from 
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the  books  is  not  shown.  We  have  only  the 
lone  fact  that  the  appraisers,  of  their  own 
motion,  asked  an  opportunity  to  look  over 
and  have  audited  the  company's  books,  and 
that  the  company  granted  the  privilege  as 
''confidential  information"  for  the  use  of 
the  appraisers  only.  Neither  are  counsel 
justified  in  saying  that  the  books  were 
called  for  after  the  matter  was  in  the  hands 
of  tlie  appraisers  for  conclusion.  When  the 
parties  had  submitted  their  maps,  plats,  blue 
prints,  and  such  other  evidence  throwing 
light  upon  the  value  of  the  plant,  as  they 
desired,  and  had  been  heard  in  argument  and 
upon  brief,  tiie  chairman  of  the  board  said 
198]  in  substance  to  ^counsel  that  much 
tiuie  would  be  necessary  to  reach  a  conclu- 
sion; that  the  real  work  of  valuation  had 
been  but  bepjun;  and  that  "much  more  in- 
formation must  be  sought  by  this  board." 

There  is  not  the  slightest  evidence  in  the 
record  of  partiality,  bad  motive,  or  miscon- 
duct affecting  the  action  of  the  board.  Its 
members  appear  to  have  been  gentlemen  of 
high  character,  professionally  and  other- 
wi>%e,  an''  if  their  conclusion  is  to  be  set 
aside,  it  must  bo  because  they  deemed  it 
within  their  power  to  have  a  confidential 
CArtmi'^ntion  nin«le  of  the  books  of  tlie  com- 
pnny  to  assist  tliem  in  arriving  at  a  valua- 
tion. 

r  this  WAS  a  tpohm'cnl  arbitrntion  of  a 
mnttor  of  di-^jiiite  or  diirercnce  between  the 
parlies,  to  be  heard  and  decided  upon  evi- 
dence submitted,  the  examination  of  the 
company '<<  books  without  the  consent  of  the 
city  or  the  presence  of  its  representatives 
would  be  such  misconduct  as  would  vitiate 
the  award.  In  such  a  matter,  the  rules  re- 
lating to  judicial  inquiry  would  apply.  Con- 
tinent«i]  Ins.  Co.  v.  Garrett,  60  C.  C.  A. 
305,  126  Fed.  589,  and  cases  cited.  But  in 
an  appraisement,  such  as  that  here  involved, 
the  strict  rules  relating  to  arbitration  and 
awards  do  not  apply,  and  the  appraisers 
were  not  rigidly  required  to  confine  them- 
selves either  to  matters  within  their  own 
knowledge,  or  those  submitted  to  them  form- 
ally in  the  presence  of  the  parties;  but 
might  reiect,  if  they  saw  fit,  evidence  so 
submitted,  and  inform  themselves  from  any 
other  source,  as  experts  who  were  at  last  to 
act  upon  their  own  judgment.  Kelly  y. 
Crawford,  5  Wall.  785,  790.  18  L.  ed.  662, 
563;  Green  &  C.  Street  Pass.  R.  Co.  y. 
Moore,  64  Pa.  79,  91 ;  Palmer  v.  Clark, 
106  Mass.  373,  389;  California  >T>niial  Con- 
ference V.  Seitz,  74  Cal.  ?87,  15  Pac  839; 
Curry  v.  Lackey,  36  Mo.  394. 

In  the  absence  of  any  evidence  of  actutl 
bad  faith,  we  do  not  hesitate  about  agreeing 
with  the  circuit  court  of  appeals  in  the  con- 
clusion that  there  was  no  such  misconduct 
08  to  vitiate  the  valuation. 
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*3.  Tlie  next  contention  is  that  the  [199 
valuation  includes  property  not  within  the 
submission,  and  which  the  city  did  not  have 
power  to  buy.  The  point  from  wliich  the 
water  was  taken  by  the  existing  water  plant 
was  beyond  the  corporate  limits  of  Omaha. 
In  the  immediate  suburbs  of  the  city  there 
are  several  villages  outside  the  corporate 
limits.  The  distributing  system  of  the  Oma^ 
ha  Water  Company  has,  from  time  to  time, 
been  extended  to  these  outlying  suburban 
towns.  It  is  now  said  that  the  appraisers 
have  valued  these  outlying  distributing  sys- 
tems as  a  part  of  the  plant  to  be  acquired 
by  the  city  under  the  ordinance  electing  to 
purchase. 

As  to  the  power  of  the  city:  The  charter. 
Laws  of  Nebraska,  1879,  page  99,  pro- 
vided for  the  construction  and  maintenance 
of  waterworks,  "either  within  or  without  the 
corporate  limits  of  the  city."  This  is  said 
to  only  allow  the  location  of  pumping  works 
or  source  of  supply  outside  the  city.  The 
city  does  not  therefore  object  to  valuing 
the  supply  station  and  mains  extending  to 
the  city,  as  within  the  contemplated  pur- 
chase. But  it  is  said  that  the  authority  is 
limited  to  a  distributing  system  wholly 
within  the  corporate  limits.  That  the  pri- 
mary purjmse  was  to  supply  the  people  of 
Omaha  with  water  for  public  and  private 
purposes  is  clear.  But  does  that  forbid  that 
those  who  live  outside  may  not  be  also  sup- 
plied from  the  main  plant,  and,  if  neces- 
sary, by  such  extensions,  not  inconsistent 
with  the  primary  object,  as  may  prove  de- 
sirable as  suburbs  grow  up  around  the  cityt 

These  powers  were  supplemented  by  the 
charter  of  1897  (Laws  Neb.  1897,  chap. 
30).  Under  §  27  of  that  charter  it  was 
given,  among  other  things,  "power  to  ap- 
pro])riate  any  waterworks  system,  plant, 
or  property  already  constructed,  to  supply 
the  city  and  the  inhabitants  thereof  with 
water,  or  any  part  thereof,  whether  lying 
within  said  city  or  in  part  without  the 
city,  and  within  10  miles  from  the  corporate 
limits  of  such  city,  including  all  real  estate, 
buildings,  *m4chinery,  pipes,  mains,  [200 
hydrants,  basins,  reservoirs,  and  all  appur- 
tenances reasonably  necessary  thereto,  and  a 
part  of  or  connected  with  said  system,  plant, 
or  property,. and  franchises  to  own  and  op- 
erate the  same,  if  any."  This  was  again 
supplemented  by  the  act  of  1903,  chapter  12, 
providing  a  method  of  procedure  for  ac- 
quiring municipal  water  plants  and  the  crea- 
tion of  a  water  board  for  their  control  and 
management,  being  the  act  under  which  the 
city  was  required  to  take  steps  to  acquire 
its  own  water  plant  system.  Again,  by  Neb. 
Comp.  8tat  of  1907,  chapter  12a,  it  is. 
among  other  things,  provided  by  §  242,  that 
the  water  board  may  contract  with  Uny  mu- 
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nicipality  adjacent  to  said  city  to  supply 
Buch  municipality  with  water  for  domestic, 
mechanical,  public,  or  fire  purposes, — a  pro- 
vision plainly  contemplatinrr  just  such  a 
condition  as  would  ensue  if  the  city  should 
acquire  the  existing  system  of  works  vf.ith  a 
distributing  system  extending  to  villages 
adjacent.  The  review  of  ,  the  legislation 
touching  the  power  of  the  city,  and  the 
conclusion  of  the  circuit  court  of  ap- 
peals from  that  legislation,  that  the  city 
had  the  power  to  acquire  the  system 
as  it  existed,  and  has  the  power  to 
operate  so  much  of  it  as  is  intended  to 
supply  the  suburban  towns  adjacent  which 
may  be  acquired,  is  full  and  satisfactory, 
and  meets  our  approval. 

We  are  also  satisfied  with  the  conclusion 
of  the  circuit  court  of  appeals  that  the  ac- 
quisition of  the  system  as  it  existed  at  the 
time  the  city  made  its  election  to  purchase 
was  within  the  contemplation  of  both  the 
city  and  the  water  company,  and  that  the 
valuation  of  the  system  as  an  entirety  was 
the  matter  which  the  appraisers  were  re- 
quired to  do.  What  we  shall  say  upon  this 
point  will  support  our  conclusion  as  to  the 
pf)wer  of  the  city,  for  the  legislation  upon 
that  matter  must  be  read  in  the  light  of  the 
subject-matter  and  of  all  the  known  local 
conditions.  The  most  weighty  fact'  in  this  I 
connection  is,  that  the  system  was  one  single 
201]  system,  having  a  common  source  *of 
supply  and  common  main  connections  there- 
with. Its  dismemberment  is  not  to  be 
thought  of  unless  it  is  clear  that  the 
ordinance  exercising  the  option  is  so 
plainly  limited  to  the  purchase  of  only 
00  much  of  the  distributing  system  as 
lay  wholly  within  the  corporate  limits 
as  to  admit  of  no  other  meaning.  A 
presumption  against  dismemberment  is  not 
overthrown  even  if  the  city  had  no  pow- 
er to  sell  water  to  people  or  municipalities 
beyond  its  limits.  If  these  outside  distrib- 
uting pines  could  not  be  lawfully  used  by 
the  city  jfor  the  purpose  for  which  the  water 
company  had  used  them,  it  does  not  follow 
that  a  contract  to  buy  would  be  thereby  any 
the  less  a  contract  to  buy  the  plant  as  a  uni- 
tary system.  Aside  from  contract  obliga- 
tion which  may  pass  with  the  plant,  the  city 
might  cut  ofT  tiie  supply  of  water  to  such 
outlying  environs,  if  it  saw  fit,  whether  it 
could  or  could  not  legally  supply  water 
throu<;h  the  distributing  pipes  which  had 
theretofore  reached  them.  Certain  it  is  that 
as  the  several  towns  adjacent  had  no  source 
of  supply,  no  pumping  station  of  their  own, 
disinte;;ration  would  leave  the  water  com- 
pany with  no  means  of  supplying  them  with 
water.  The  distributing  pipes  underground 
would,  separated  from  the  ownership  of  the 
pumping  station,  reservoir,  filling  or  set- 
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tling  basins,  necessarily  lose  much  of  the 
value  which  attached  to  them  as  a  part  of 
a  going  plant. 

The  reservation  in  the  ordinance  under 
which  the  works  were  constructed  should  be 
read  and  interpreted  in  the  light  of  the  al- 
most certain  extension  of  the  plant  as  the 
expansion  and  growth  of  the  city  might  de- 
mand. The  city,  at  the  time  the  ordinance 
was  passed,  had  some  30,000  people.  When 
the  election  to  buy  the  plant  was  made,  it 
had,  approximately,  four  times  as  many. 
As  is  usual  in  respect  of  growing  cities, 
there  had  grown  up  around  it  groups  of 
population,  which,  in  some  cases,  expanded 
into  semidependent  municipalities.  Connect- 
ed *by  continuous  streets  and  car  [202 
lines,  they  made  one  large  community,  and 
constituted  greater  Omaha.  The  water  com- 
pany, as  was  obviously  expected  from  the 
beginning,  expanded  with  Omaha,  and  met 
the  public  necessities  by  including  these  out- 
side populations  within  its  distributing  sys- 
tem. 

The  appraisers,  in  making  their  estimate 
of  valuation,  included  $502,712.45  for  the 
"going  value."  This  separation  of  an  ele- 
ment contributing  to  the  value  of  each  tan- 
gible part  was  done  because  required  to  be 
done  under  an  order  made  in  the  circuit 
court  in  a  suit  in  which  the  water  board  of 
the  city  of  Omaha  was  complainant  and  the 
members  of  the  board  of  oppraisers  and  the 
water  company  were  defendants.  The  ob- 
ject of  that  suit  was  to  instruct  the  ap- 
praisers in  respect  to  the  mode  and  manner 
in  which  they  should  proceed.  An  order  re- 
sulted which  required  the  board  to  report 
the  separate  elements  making  up  the  aggre- 
gate value  of  the  plant. 

The  option  to  purchase  excluded  any  val- 
ue on  account  of  unexpired  franchise:  but 
it  did  not  limit  the  value  to  the  bare  bones 
of  the  plant,  its  physical  properties,  such 
as  its  lands,  its  machinery,  its  water  pipes 
or  settling  reservoirs,  nor  to  what  it  would 
take  to  reproduce  each  of  its  physical  fea- 
tures. The  value,  in  equity  and  justice, 
must  include  whatever  is  contributed  by  the 
fact  of  the  connection  of  the  items  making 
a  complete  and  operating  plant.  The  dif- 
ference between  a  dead  plant  and  a  live  one 
is  a  real  value,  and  is  independent  of  any 
franchise  to  go  on,  or  any  mere  good  will 
as  between  such  a  plant  and  its  customers. 
Tliat  kind  of  good  will,  as-  sug^sted  in 
Willcox  V.  Consolidated  Gas  Co.  212  U.  & 
19,  63  L.  ed.  382,  29  Sup.  Ct.  Rep.  192,  is  of 
little  or  no  commercial  value  when  the  busi- 
ness  is,  as  here,  a  natural  monopoly,  with 
which  the  custcmier  must  deal,  whether  he 
will  or  no.  That  there  is  a  difference  be- 
tween even  the  cost  of  duplication,  less  de- 
preciation, of  the  elements  making  up  the 
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203]  water  company  plant,  and  the  *com- 
mercial  value  of  the  business  as  a  going  con- 
cern, is  evident.  Such  an  allowance  was  up- 
held in  National  Waterworks  Co.  v.  Kansas 
City,  27  L.R.A.  827,  10  C.  C.  A.  653,  27  U.  S. 
App.  165,  62  Fed.  853,  where  the  opinion 
was  by  Mr.  Justice  Brewer.  We  can  add 
nothing  to  the  reasoning  of  the  learned 
justice,  and  shall  not  try  to.  That  case  has 
been  approved  and  followed  in  Glouces- 
ter Water  Supply  Co.  v.  Gloucester,  179 
Mass.  365,  60  N.  E.  977,  and  Norwich 
Gas  &  Electric  Co.  v.  Norwich,  76  Conn. 
565,  57  Atl.  746.  No  such  question  was  con- 
sidered in  either  Knoxville  v.  Knoxville  Wa- 
ter Co.  212  U.  S.  1,  53  L.  ed.  371,  29  Sup. 
Ct.  Rep.  148,  or  in  Willcox  v.  Consolidated 
Gas  Co.  supra.  Both  cases  were  rate  cases, 
and  did  not  concern  the  ascertainment  of 
value  under  contracts  of  sale. 

Aside  from  the  errors  pointed  out  in  the 
petition  for  the  writ  of  certiorari,  counsel 
have  suggested  certain  difficulties  before  a 
final  decree,  which  are  not  disposed  of  in 
the  opinion  or  decree  of  the  circuit  court  of 
appeals.  The  circuit  court  had  dismissed 
the  bill.  The  circuit  court  of  appeals  con- 
sidered and  decided  all  of  the  large  ques- 
tions which  were  invohvd  under  the  bill, 
but  did  not  direct  the  precise  .form  of  the 
decree  which  the  circuit  court  should  enter, 
and  remanded  the  case  with  directions  to 
reverse  the  decree  dismissing  the  bill,  and 
to  proceed  in  accordance  with  the  opinion. 
Referring  to  certain  matters  left  open,  the 
court,  in  its  opinion,  said: 

"In  a  transaction  of  this  magnitude  there 
will  always  be  encountered  minor  obstacles 
that  will  readily  yield  to  business  methods. 
What*  the  parties  cannot  agree  upon,  the 
trial  court  has  full  power  to  determine  ac- 
cording to  principles  of  right  and  justice. 
We  refer  here  to  such  contentions  as  that 
there  are  two  or  three  properties  in  the 
city  of  Omaha  belonging  to  the  company, 
but  not  needed  in  Ihe  business,  and  also  that 
there  are  supposed  defects  in  its  title  to 
other  properties.  The  latter  are  not  of  great 
importance  in  comparison  with  the  magni- 
tude of  the  entire  system.  The  property  not 
204]  needed  was  appraised  "separately  and 
it  can  be  excluded  from  the  sale,  and  the  tri- 
al court  can  determine  whether  the  title  to 
other  properties  is  defective.  It  is  not  nec- 
essary that  the  title  of  the  company  to  all 
the  lands  upon  which  its  works  are  built 
or  through  which  its  pipes  are  laid  should 
be  a  fee  simple,  perfect  in  every  particular 
and  subject  to  no  criticism.  An  irrevocable 
license,  for  instance,  would  be  sufficient,  or 
a  title  based  upon  prescription.  If,  how- 
ever, there  should  be  found  substantial  de- 
fects, opportunity  should  be  given  the  com- 
pany to  remedy  them;  and  if  it  is  unable 
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to  do  so,  the  parts  of  the  property  so  cir- 
cumstanced can  be  valued  and  the  purchase 
price  abated  accordingly.  It  would  be  ex- 
pressing too  narrow  a  view  to  say  that  an 
appraisal  of  a  great  system  of  Avaterworks 
under  a  contract  of  purchase  must  fail  be- 
cause the  title  to  a  small  part,  not  vital  to 
the  integrity  of  the  system,  was  afterwards 
found  to  be  defective.  That  the  deed  ten- 
dered by  the  company  was  not  such  as  the 
city  was  required  to  take  is  immaterial.  It 
is  sufficient  that  the  company  was  able, 
ready,  and  willing  to  do  what  might  law- 
fully be  required  of  it.  At  some  time  dur- 
ing the  ])rogress  of  the  cause  in  the  trial 
court,  the  trustees  of  the  mortgages  should 
be  made  parties,  to  the  end  that  the  precise 
amount  of  outstanding  bonds  may  lie  as- 
certained and  paid,  and  the  liens  discharged 
concurrently  with  payment  by  the  city  of 
the  purchase  price.  Doubtless  the  company 
will  have  to  use  the  proceeds  of  sale  in 
paying  its  mortgage  indebtedness.  Or,  if  an 
arrangement  is  desired,  such  as  was  made 
in  the  Kansas  City  case,  whereby  the  mort- 
gages are  assumed  by  the  city,  and  the  com- 
pany released  from  liability,  the  presence  in 
the  case  of  the  trustees  would  facilitate  it. 

"The  decree  is  reversed  and  the  cause  is 
remanded  with  direction  to  proceed  to  de- 
cree in  accordance  with  the  views  expressed 
in  this  opinion." 

We  do  not  feel  ourselves  under  anv  obli- 
gation  to  do  *more  than  to  hold  that  [205 
we  find  no  error  in  the  decree  of  the  Circuit 
Court  of  Appeals,  and  to  remand  the  case 
to  the  Circuit  Court,  to  be  proceeded  witU 
accordingly. 

Affirmed. 


HENRY  L.  HERTZ,  Collector,  etc., 

V. 

GORDON  O.  WOODMAN  et  al. 
(See  S.  C.  Reporter's  ed.  205-232.) 

Stare  decisis  —  discretion. 

1.  Whether  or  not  the  rule  of  8tare  de- 
cisis shall  be  followed  or  departed  from  is 
a    question   entirely    within    the    discretion 

Note.  —  On  cases  certified  to  Federal  Su- 
preme Court — see  note  to  Webster  v. 
Cooper,  13  L.  ed.  U.  S.  325. 

As  to  taxes  on  succession  and  c<)l!<«teraT 
inheritance — see  notes  to  Re  Howe,  2  L.K.A. 
825;  Wallace  v.  Myers,  4  L.R.A.  171;  Com. 
V.  Ferguson,  10  L.R.A.  240;  Re  Romaine, 
12  Ij.R.A.  401 ;  and  Magoun  v.  Illinois  Trust 
&  Sav.  Bank,  42  L.  ed.  U.  R.  1037. 

On  construction  and  operation  of  pro- 
visos, exceptions,  and  saving  clauses  in  stat- 
utes— see  note  to  United  States  v.  Downing, 
70  C.  C.  A.  381. 
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of  the  court  when  called  upon  to  consider  a 
question  once  decided. 

[For  other  cases,  see  Courts,  VII.  b,  in  Digest 
8up.  Ct.  1908.] 

Cases  certified  —  propriety  of  quesUon 
—  sture  decisis. 

2.  Aflirinances  in  the^  Federal  Supreme 
<^ourt,  upon  equal  division  of  opinion,  of 
rulings  of  the  circuit  courts  of  appeals 
agaiiitit  the  legality  of  a  tax,  are  not  such 
iiutiioritative  determinations  of  the  ques- 
tion as  to  preclude  one  of  the  latter  courts, 
when  called  upon  again  to  consider  the 
question,  and  finding  a  decision  of  another 
ciri'uit  Ci»urt  of  appeals  opposed,  from  cer- 
tifying such  question  to  the  Supreme  Court 
for  determination. 

{For  other  cases,  see  Cases  Certified,   III.,  In 
UlRost  Sup.  Ct.  1908.] 

iStaro    decisis  —  afnrmanco    by    divided 
court. 

3.  An  affirmance  in  the  Federal  Supreme 

-Court  upon  equal  division  of  opinion  is  not 

an  authority  for  the  determination  of  other 

cases,  either  in  that  court  or  in  the  inferi- 

•or  Federal  courts. 

fFor  othor  cnsps,  see  Courts,  VII.  b,  in  Digest 
Sup.  rt.  1908.1 

Inlic*ritiince    tax    —    repeal    —    saving 

cInuHo. 

4.  The  inheritance  tax  imposed  by  the 
war  revenue  act  of  June  13,  1898  (30  Stat. 
At  L.  464,  465,  chap.  448,  U.  S.  Comp.  Stat. 
1901,  pp.  2307,  2308),  §  29,  although  not 
^Mue  and  payable"  under  §  30  of  that  act, 
as  amended  by  the  act  of  March  2,  1901 

(31  Stat,  at  J1  948,  chap.  806,  U.  S.  Comp. 
Stat  1901,  p.  2308),  §  11,  until  one  year 
after  the  death  of  the  testator,  must  be 
•deemed  to  have  become  an  obligation  im- 
mediately upon  the  passing  by  death  of  a 
vested  right  to  the  present  possession  or 
enjoyment  of  a  legacy  or  distributive  share, 
so  as  to  be  within  the  saving  clause  of  the 
repealing  act  of  April  12,  1902  (32  Stat, 
at  L.  97,  chap.  500,  U.  S.  Comp.  Stat.  Supp. 
1909,  pp.  875,  876,  878),  §  8,  preserving  all 
taxes  "imposed"  prior  to  the  taking  effect 
of  that  act,  although  the  testator's  death 
was  less  than  one  year  prior  to  such  date, 
in  view  of  U.  S.  Rev.  Stat.  §  13,  U.  S. 
Comp.  Stat.  1901,  p.  6,  providing  that  the 
repeal  of  any  statute  snail  not  have  the 
effect  to  release  or  extinguish  any  penalty, 
forfeiture,  or  liability  incurred  thereunder, 
unless  the  repealing  act  shall  expressly  so 
provide. 

I  For  other  cases,  see  Statutes,  III.;  Taxes,  IV., 
la  Digest  Sup.  Ct.  1908.] 

[No.  640.] 

Argued   April  25,  26,  1910.     Decided  May 

31,  1910. 


ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit,  presenting  the  question 
whether  a  legacy  is  exempt  ifrom  the  Fed- 
eral inheritance  tax  where  the  testator  died 
less  than  one  year  prior  to  the  date  when 
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the  repealing  act  took  effect.  Answered  in 
the  negative.! 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Bowers  argued  the 
cause  and  filed  a  brief  for  Hertz,  Collector: 

The  thing  taxed  by  the  act  of  1898  was  the 
transmission  of  a  legacy  or  distributive 
share,  ».  e.,  the  actual  accrual  to  the  lega- 
tee or  next  of  kin  of  a  present  beneficial 
right  in  the  leg:acy  or  distributive  share. 

Knowlton  v.  Moore,  178  U.  S.  41,  44  L. 
ed.  969,  20  Sup.  Ct.  Rep.  747;  Vanderbilt  v. 
Kidman,  196  U.  S.  480,  49  L.  ed.  563,  25  Sup. 
Ct.  Rep.  331. 

The  rule  concerning  the  effect  of  a  fair 
doubt  upon  the  right  of  the  state  to  a  tax 
concerns  only  the  question  of  an  intention  to 
tax. 

Eidman  y.  Martinez,  184  U.  S.  578,  583, 

46  L.  ed.  697,  701,  22  Sup.  Ct  Rep.  515. 
Such  intention  being  established,  all  otiier 

intendments  are  against  the  taxpayer.  Thus, 
although  "words  of  exception  confining  the 
operation  of  duty"  are  to  be  construed  lib- 
erally, the  rule  concerning  exemptions  is 
just  the  contrary. 

Ibid.;  Sturges  ▼.  Carter,  114  U.  S.  511, 
521,  29  L.  ed.  240,  243,  5  Sup.  Ct.  Rep.  1014. 

And  a  proviso  in  a  revenue  law  is  to  be 
strictly  construed. 

Cliff  V.  United  States,  195  U.  S.  159,  103, 
49  L.  ed.  139,  141,  25  Sup.  Ct.  Rep.  1. 

Certificates  conforming  to  the  exact  stat- 
utory language  no  more  closely  than  the  cer- 
tificate in  the'  present  case  have  been  treat- 
ed by  this  court  as  sufficient. 

Helwig  V.  United  SUtes,  188  U.  S.  605, 

47  L.  ed.  614,  23  Sup.  Ct.  Rep.  427;  Unit- 
ed States  V.  Montana  Lumber  6l  Mfg.  Co. 
196  U.  S.  573,  49  L.  ed.  604,  25  Sup.  Ct 
Rep.  367;  United  States  v.  Ju  Toy,  198 
U.  S.  253,  49  L.  ed.  1040,  25  Sup.  Ct  Rep. 
644;  Gurvich  v.  United  SUtes,  198  U.  S.  581, 
49  L.  ed.  1172,  25  Sup.  Ct.  Rep.  803;  United 
States  v.  Pridgeon,  153  U.  S.  48,  38  L.  ed. 
631,  14  Sup.  Ct  Rep.  746;  United  SUtes  v. 
Harsha,  172  U.  S.  567,  43  L.  ed.  556,  10  Sup. 
Ot  Rep.  294;  Wm.  J.  Moxley  v.  Herti,  216 
U.  S.  344,  ante,  510,  30  Sup.  Ct  Rep.  305« 

Mr.  H.  T.  Newcomb  argued  the  cause, 
and,  with, Messrs.  Edward  Lauterbach  and 
Underwood  &  Smyser,  filed  a  brief  for 
Woodman  et  al: 

The  question  was  improperly  certified  and 
should  not  be  answered,  because  the  circuit 
court  of  appeals  does  not  require  inatrue- 
tion  for  the  proper  decision  (Cotumbiit 
Watch  Co.  V.  Robbing,  148  U.  S.  266,  209, 

tLeave  granted  on  May  31,  1910,  to  pre- 
sent petition  for  rehearing  herein  within 
thirty  da  vs. 
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37  L.  ed.  445,  446,  13  Siip.  Ct.  Rep.  694)  of 
tUe  question. 

The  precise  question  has  twice  been  argued 
before  this  tribunal  (Kidman  v.  Tilghman, 
(•9  C.  C.  A.  139,  nfi  Fed.  141,  203  U.  S.  580, 
51  L.  ed.  326,  27  Sup.  Ct.  Rep.  779;  and 
McCoach  V.  Philadelphia  Trust,  S.  D.  k  Ins. 
Co.  73  C.  C.  A.  610,  142  Fed.  120,  205  U. 
S.  539,  61  L.  ed.  921,  27  Sup.  Ct.  Rep.  793), 
anci  four  times  this  court  has  affirmed 
judgments  which  depended  upon  its  affirma- 
tive decision  (Eidman  v.  Tilghman,  supra; 
McCoach  V.  Philadelphia  Trust,  S.  D.  &  Ins. 
Co.  two  cases,  supra).  In  a  fifth  case  (Unit- 
ed States  V.  Marion  Trust  Co.  74  C.  C.  A. 
439,  143  Fed.  301,  203  U.  S.  594,  61  L.  ed. 
332,  27  Sup.  Ct.  Rep.  783),  a  judgment  was 
affirmed  which,  although  involving  the  es- 
tate of  an  intestate,  cannot  be  reconciled 
with  any  theory  of  interpretation  except 
that  which  requires  an  affirmative  response 
to  the  question  certified.  In  two  cases 
(United  States  v.  Stephenson,  212  U.  S.  672, 

53  L.  ed.  656,  29  Sup.  Ct.  Rep.  682,  and 
Kinney  v.  Conant,  166  Fed.  720,  214  U.  S. 
526,  63  L.  ed.  1068,  29  Sup.  Ct.  Rep.  703) 
subsequent  to  those  named,  the  United 
States,  by  its  Solicitor  General,  has  sought 
to  bring  the  identical  question  again  before 
this  court.  Reconsideration  was  refused  in 
each  of  these  cases,  with  the  effect  that  a 
judgment  against  the  United  States,  and  in- 
volving the  affirmative  decision  of  the  pres- 
ent question,  was  so  far  sanctioned  by  this 
<'i)urt  as  to  become  final  and  bin4ing  upon 
the  parties. 

Of  the  five  cases  in  which  judgments  based 
upon  an  affirmative  answer  to  the  question 
certified  have  become  final,  two  arose  within 
the  seventh  circuit,  and,  prior  to  the  present 
certification,  the  circuit  court  of  appeals 
of  that  circuit  had  twice  decided  that  the 
tax  was  not  collectable. 

United  States  v.  Marion  Trust  Co.  and 
United  States  v.  Stephenson,  supra. 

The  trial  court  was  bound  by  the  judg- 
ment of  the  circuit  court  of  appeals  for  the 
seventh  circuit  in  United  States  v.  Stephen- 
son (Decided  on  May  20,  1908,  not  reported; 
certiorari  refused,  October  19,  1908,  212  U. 
8.  572,  53  L.  ed.  666,  29  Sup.  Ct.  Rep.  682) 
and  United  States  v.  Marion  Trust  Co.  su- 
pra; and  as  it  committed  no  error  in  fol- 
lowing those  cases,*  its  judgment  should  have 
been  affirmed. 

The  affirmance  of  the  judgments  in  Eid- 
man v.  Tilghman;  McCoach  v.  Philadelphia 
Trust,  S.  D.  &  Ins.  Co.;  and  United  States 
▼.  Marion  Trust  Co., — supra,  by  the  Su- 
preme Court,  though  by  an  equally  divided 
court,  settled  the  principle  of  law  so  as  to 
bind  every  tribunal  infefior  to  the  Supreme 
CoP'-t 

26  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  165; 
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Re  State,  54  Mich.  444,  23  N.  W.  189;  Flor- 
ence V.  Berry,  62  S.  C.  469,  40  S.  E.  871; 
Krebs  v.  Carlisle  Bank,  2  Wall.  Jr.  49,  note; 
Durant  v.  Essex  Co.  7  Wall.  109,  19  L.  ed. 
1.54,  7  Wall.  753,  Appx.;  Beamish  v.  Bea- 
mish, 9  H.  L.  Cas.  274;  Lessieur  v.  Price, 
12  How.  72,  13  L.  ed.  898. 

The  interpretation  of  the  act  of  June  13, 
1898,  should  now  be  regarded  as  settled,  be- 
cause a  contrary  conclusion  would  make  the 
tax  operate  unequally  and  create  gross  in- 
justice. 

Knowlton  ▼.  Moore,  178  U.  S.  41,  77,  44  L. 
ed.  969,  984,  20  Sup.  Ct.  Rep.  747. 

The  tax  in  question  was  an  ad  valorem 
tax  laid  upon  the  receipt  of  legacies. 

Knowlton  v.  Moore,  178  U.  S.  41,  59,  60, 
77,  78,  44  L.  ed.  069,  977,  984,  20  Sup.  Ct. 
Rep.  747. 

Assessment  is  essential  to  the  existence  of 
an  ad  valorem  tax;  without  assessment 
there  is  no  such  tax. 

1  Cooley,  Taxn.  3d  ed.  p.  597;  New  York 
V.  Weaver,  100  U.  S.  539,  25  L.  ed.  705. 

Originally  the  government  conceded  that 
the  tax  was  not  collectable  until  the  estate 
was  actually  in  shape  for  distribution. 

Treasury  Decisions,  No.  20,591,  Jan.  19, 
1899;  Treasury  Decisions,  No.  21,024,  April 
15,  1899;  Knowlton  v.  Moore,  178  U.  S.  41, 
67,  68,  44  L.  ed.  969,  980,  981,  20  Sup.  Ct. 
Rep.  747. 

The  precise  question  now  submitted  to  the 
court  was  decided  in  Mason  v.  Sarpfcnt,  104 
U.  S.  689,  26  L.  ed.  894,  and  upon  its  de- 
cision rested  the  determination  of  that  case. 

Congress  used  the  word  ^'imposed"  in  tlio 
saviag  clause  of  the  repealing  act  in  a  sense 
indicative  of  an  act  performed  by  the  Execu- 
tive. This  must  be  the  case,  for  it  was  un- 
mistakably used  in  that  sense  in  the  refund- 
ing amendment,  approved  on  June  27,  1902, 
to  the  war  revenue  law,  which  was  passed 
a  few  weeks  later  in  the  same  session,  and  as 
there  is  not  textual  indication  of  variant 
meaning. 

United  States  v.  Freeman,  3  How.  656, 
564,  665,  11  L.  ed.  724,  727,  728;  Reiche  v, 
Smythe,  13  Wall.  162,  166,  20  L.  ed.  666, 
567;  2  Lewis's  Sutherland,  Stat.  Constr. 
2d  ed.  pp.  684,  846,  846;  Houston  k  T.  C.  R. 
Co.  v.  State,  95  Tex.  623,  68  S.  W.  777  (Tex. 
Civ.  App.)  62  S.  W.  114. 

The  earliest  date  on  which  the  tax  could 
be  "imposed"  within  the  meaning  of  the 
savings  clause  was  that  on  which  it  became 
due  and  payable;  and  if  this  date  was  not 
prior  to  July  1,  1902,  the  tax  was  neither 
"imposed"  nor  "saved." 

Tilghman  v.  Eidman,  131  Fed.  652,  60  C. 
C.  A.  139,  136  Fed.  143;  Mason  v.  Sargent, 
supra;  United  States  v.  Marion  Trust  Co.  74 
C.  C.  A.  439,  143  Fed.  301;  United  SUtes 
y.  Hazard,  8  Fed.  380. 
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This  court's  ni1in<^  tliat  the  tax  was  not 
even  a  lien  until  it  became  due  and  payable 
— a  ruling  rcaflSmied  in  Sturges  v.  United 
States,  117  U.  S.  363,  29  L.  ed.  920,  C  Sup. 
Ct.  Kep.  767  (reversing  Ilellman  v.  United 
States,  15  Blatclif.  13,  Fed.  Cas.  No.  6,341) 
— ^niust  be  regarded  as  adopted  and  given 
statutory  force  by  Congress  when  it  substan- 
tially re-enacted  the  old  law. 

See  Knowlton  v.  Moore,  178  U.  S.  41,  76, 
44  L.  ed.  696,  983,  20  Sup.  Ct.  Rep.  747; 
Vanderbilt  v.  Eidinan,  196  U.  S.  480,  499, 
601,  49  L.  ed.  663,  570,  571,  26  Sup.  Ct.  Rep. 
331. 

In  the  sense  in  which  the  term  "contin- 
gent beneficial  interest"  was  used  in  the  re- 
funding statute,  and  therefore  in  the  sense 
in  which  it  is  to  be  read  into  the  original 
statute,  the  interests  established  by  the  will 
of  James  F.  Woodman  were  ''contingent,'' 
and  did  not  come  into  the  possession  or  en- 
joyment of  the  beneficiaries  prior  to  July  1, 
1902. 

Vanderbilt  v.  Eidman,  196  U.  S.  480,  601, 
49  L.  ed.  663,  671,  25  Sup.  Ct.  Rep.  331; 
Farrell  v.  United  States,  167  Fed.  643. 

The  intention  to  tux  any  subject  can  never 
be  implied,  and  the  expression  of  the  sover- 
eign will  to  tax  must  always  be  set  forth 
with  completeness  and  precision. 

Eidman  v.  Martinez,  184  U.  S.  678,  583, 
46  L.  ed.  697,  701,  22  Sup.  Ct.  Rep.  515;  Eid- 
man V.  Tilghman,  69  C.  C.  A.  139,  136  Fed. 
143;  Disston  v.  McClain,  77  C.  C.  A.  340,  147 
Fed.  117;  Lynch  v.  Union  Trust  Co.  90  C. 
C.  A.  147,  164  Fed.  163;  Cooley,  Taxn.  2d  ed. 
p.  464. 

Mr.  Justice  liurton  delivered  the  opin- 
ion of  the  court: 

This  case  comes  to  this  court  upon  a  cer- 
tificate under  §  6  of  the  act  of  1891  [26 
SUt.  at  L.  828,  chap.  517,  U.  S.  Comp.  Stat 
1901,  p.  549],  creating  circuit  courts  of  ap- 
peals. The  action  in  the  circuit  court  was 
one  by  the  executor  and  legatees  under  the 
will  of  James  F.  \Voo<lman,  to  recover  an 
amount  of  money  which  had  been  paid,  un- 
der protest,  as  a  tax  upon  legacies  under  the 
will  of  the  testator,  by  virtue  of  §§  29  and 
30  of  the  act  of  June  13.  1898  [30  Stat,  at 
L.  464,  465,  chap.  448,  U.  S.  Comp.  Stat. 
1901,  pp.  2307,  2308],  and  amendments, 
known  as  the  war  revenue  act. 

The  facts  certified  are:  That  Woodman 
died  at  Chicago,  March  15,  1902,  leaving  a 
will,  which  was  there  duly  probated  on  May 
3,  1902,  and  that  the  Illinois  Trust  &  Sav- 
ings Bank  qualified  as  executor.  The  clear 
value  of  legacies  payable  under  the  will  to 
the  defendants  in  error  was  $166,250.  On 
January  17,  1906,  and  before  the  payment 
of  these  legacies,  the  collector  claimed  and 
collected,  as  the  amount  of  duty  and  tax 
•1004 


due  and  payable  upon  said  legacies,  under 
the  act  Of  Congress  before  mentioned,  the 
sum  of  $2312.49.  After  stating  the  facts, 
substantially  as  above,  the  certificate  con- 
cludes as  follows: 

"Upon  the  foregoing  facts  the  question 
of  law  concerning  which  this  court  desires 
the  instruction  and  advice  of  the  Supreme 
Court  is  this:  Does  the  fact  that  the  .tes- 
tator dies  within  one  year  immeiliatc'ly 
prior  to  the  taking  efTect  of  the  repealing 
act  of  April  12  1902  ([32  Stat,  at  L.  97, 
chap.  500]  U.  S.  Comp.  'Stat  Supp.  [211 
1903.  p.  279,  U.  S.  Comp.  Stat.  Supp.  1901), 
p.  876),  relieve  from  taxation  legacies  other- 
wise taxable  under  §§  29  and  .30  of  the  act  of 
June  13,  1898,  as  amended  by  the  act  of 
March  2,  1901  [31  Stat,  at  L.  946-948,  chap. 
806,  U.  S.  Comp.  SUt.  .  1901,  pp.  2307, 
2308]  ?" 

Tlie  form  of  this  certificate  has  been  criti- 
cized, but  we  think  it  sufficiently  states 
both  the  question  and  the  desire  of  that 
court  for  the  instruction  of  this  court  that 
it  may  make  a  proper  decision.  It  con- 
forms in  substance  with  the  statute,  and 
finds  precedents  in  a  number  of  instances 
in  matter  of  form.  Helwig  v.  United  States, 
188  U.  S.  605,  47  L.  ed.  614,  23  Sup.  Ct. 
Rep.  427;  United  States  v.  Pridgeon,  153 
U.  S.  48,  38  L.  ed.  631,  14  Sup.  Ct.  Rep. 
740;  United  States  v.  Ju  Toy,  198  U.  S. 
253,  49  L.  ed.  1040,  25  Sup.  Ct.  Rep.  644. 

It  is  also  urged  that  the  circuit  court  of 
appeals  for  the  seventh  circuit  is  precluded 
from  requesting  the  instruction  of  this 
court,  because  it  had  in  two  cases  thereto- 
fore decided  the  very  question  now  certified. 
United  States  v.  Marion  Trust  Co.  74  C.  C. 
A.  439,  143  Fed.  301;  United  SUtes  v.  Ste- 
phenson, not  yet  reported.  In  both  cases  the 
decision  was  adverse  to  the  contention  of 
the  United  States.  The  first  was  affirmed 
by  this  court  without  opinion,  by  an  evenly 
divided  court  (203  U.  S.  594,  51  L.  ed.  332, 
27  Sup.  Ct.  Rep.  783 ) ;  and,  in  the  second, 
an  application  by  the  United  States  for  a 
writ  of  certiorari  was  denied  (212  U.  S. 
572,  63  L.  ed.  656,  29  Sup.  Ct.  Rep.  682).  It 
is  further  contended  that,  if  not  concUuled 
by  its  own  decisions,  it  was  bound  to  fol- 
low the  judgments  of  this  court  in  Eidman 
v.  Tilghman,  affirming  the  judgment  of  tlie 
circuit  court  of  appeals  of  the  second  circuit, 
reported  in  69  C.  C.  A.  139,  136  Fed.  141, 
the  affirmance  by  this  court  being  reported 
in  203  U.  S.  680,  61  L.  ed.  326,  27  Sup.  Ct 
Rep.  779,  and  similar  judgments  of  affirm- 
ance in  McCoach  v.  Philadelphia  Trust,  S. 
D.  k  Ins.  Co.  73  C.  C.  A.  610,  142  Fed. 
120,  and  205  U.  S.  539,  51  L.  ed.  921,  27  Sup. 
Ct.  Rep.  783,  and  United  States  v.  MarioD 
Trust  Co.  supra. 

All  of  these  cases  were  afiSrmanoes  by  an 
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equally  divided  court  of  the  judgments  of 
the  court  below  in  favor  of  the  legatees  or 
distributees  who  had  sued  to  recover  taxes 
paid  upon  legacies  or  shares  which  had 
passed  to  the  plaintiffs  within  one  year 
212]  after  the  death  of  the  testator  ♦or  in- 
testate, the  several  lower  courts  having 
ruled  that  the  tax  had  not  been  saved,  be- 
cause it  was  not  due  and  payable  at  the 
time  of  the  repeal  of  the  act  under  which 
the  tax  was  claimed. 

The  circuit  court  of  appeals  was  obvi- 
ously not  bound  to  follow  its  own  prior  de- 
cision. The  rule  of  stare  decisis,  though 
one  tending  to  consistency  and  uniformity 
of  decision,  is  not  inflexible.  Whether  it 
shall  be  followed  or  departed  from  is  a 
question  entirely  within  the  discretion  of 
the  court,  wliich  is  again  called  upon  to 
consider  a  question  once  decided.  The  court 
below,  in  this  instniiee,  when  called  upon  to 
reconsider  its  former  construction  of  the 
inheritance  tax  act,  found  itself  confronted 
by  the  fact  that  this  court  had  been  equally 
divided  in  opinion  as  to  the  proper  inter- 
pretation of  the  act,  and  for  that  reason 
ah)ne  obliged  to  aflirm  the  rulini;  of  that 
and  other  courts  against  the  legalit}'  of  the 
tax  which  had  been  collected.  If  the  de- 
cision of  the  court  under  review  had 
been  in  favor  of  the  legality  of  the  tax, 
an  aflirniance  must  likewise  have  resulted 
from  an  equal  division.  That  court  also 
found  that  its  own  former  view  of  the  act 
had  not  been  satisfactory  to  the  circuit 
court  of  appeals  for  the  eighth  circuit, 
which  court  had  decided  contrariwise  in 
Westhus  V.  Union  Trust  Co.  00  C.  C.  A. 
441,  1G4  Fed.  705.  In  such  circumstances 
the  court  below  was  not  onlv  free  to  rcirard 
the  question  as  one  open  for  determina- 
tion, but  one  wliich  might  well  be  certified 
to  this  court,  that  the  question  of  law  which 
liad  never  been  authoritatively  decided  by 
this  c<nirt  might  be  so  determined  by  an 
instructi(m  as  to  how  it  should  decide  the 
i»»atter  when  thus  presented  for  reconsidera- 
tion. 

When  this  court,  in  the  exercise  of  its 
a))pellate  powers,  is  called  upon  to  decide 
whether  that  whioli  has  been  done  in  the 
lower  court  shall  be  reversed  or  affirmed, 
it  is  obvious  that  that  which  has  been  done 
must  stand  unless  reversed  bv  the  afllirma- 
2  IS]  five  notion  of  a  majority.  It  has  •thorn- 
fore  boon  the  invariable  praotioo  to  atlirm. 
without  opinion,  any  jndjrmont  or  decree 
whioli  i;*  not  dooiclod  to  bo  erroneous  bv  a 
majnr'ty  of  the  court  sitting  in  tlio  cause. 
The  earliest  prooedent  is  that  (»f  Ktting  v. 
Hank  of  Inited  States.  11  Wiioit.  r»0.  7S.  fl 
L.  o(l.  410.  423.  Chief  .Instioo  Marshall  said 
at  the  oonohisinn  of  the  opinion: 

"In  the  very  elalmrate  arguments  which 
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have  been  made  at  the  bar,  several  cases 
have  been  cited  which  have  been  attentive- 
ly considered.  No  attempt  will  be  made  to 
analyze  them,  or  to  decide  on  their  applica- 
tion to  the  case  before  us,  because  the  judges 
are  divided  respecting  it.  Consequently, 
the  principles  of  law  which  have  been  ar- 
gued cannot  be  settled;  but  the  judgment 
is  aflirmed,  the  court  being  divided  in  opin- 
ion upon  it.*' 

In  Durant  v.  Essex  Co.  7  W^all.  107,  110, 
19  L.  ed.  154,  156,  Mr.  Justice  Field,  for 
this  court,  said,  in  respect  of  the  elTcct  of 
the  affirmance  by  a  divided  court: 

"There  is  nothing  in  the  fact  that  the 
judges  of  this  court  were  divided  in  opin- 
ion upon  the  question  whether  the  decree 
should  be  reversed  or  not,  and,  therefore, 
ordered  an  afiirmance  of  the  decree  of  the 
court  below.  The  judgment  of  aflirmance 
was  the  judgment  of  the  entire  court.  The 
division  of  opinion  between  the  judges  was 
the  reason  for  the  entry  of  that  judgment; 
but  the  reason  is  no  part  of  the  judgment 
itself." 

To  the  same  efToct  are  Westhus  v.  Union 
Trust  Co.  94  C.  C.  A.  95,  1G8  Fed.  617; 
llartman  v.  Oreenhow,  102  U.  S.  672,  676, 
26  L.  ed.  271,  273.  A  dilTerent  rule  seems 
to  have  been  sanctioned  in  the  English 
courts.  Catherwood  v.  Caslon,  13  Mee«j.  & 
W.  261;  Beamish  v.  Beamish,  9  H.  L.  Cas. 
274. 

Under  the  preoedents  of  this  court,  and, 
as  seems  justified  by  reason  as  well  as 
by  authority,  an  aflirmance  by  an  equal- 
ly divided  court  is,  as  between  the  par- 
ties, a  conclusive  determination  and  ad- 
judication of  the  matter  adjudged;  but  the 
principles  of  law  involved  not  having  been 
agreed  upon  by  a  majority  of  the  court  sit- 
ting ^prevents  the  case  from  becoming  [214 
an  authoritv  for  the  determination  of  other 
cases,  either  in  this  or  in  inferior  courts. 
The  aflirmance  bv  a  divided  court  in  the 
second  case  shows  this,  for  if  it  was  not 
so,  the  second  equal  division  could  not  have 
happened,  for  the  case  would  have  been 
controlled  by  the  first  equal  division. 

We  shall  therefore  proceed  to  determine 
the  question  of  law  presented  by  the  cer- 
tificate of  the  circuit  court  of  appeals,  feel- 
ing free  to  decide  it  as  our  judgments  may 
dictate. 

The  statutes  involved  and  requiring  con- 
sideration are  the  29th  section  of  the  act 
of  June  13.  1898  (30  Stat,  at  L.  464,  chap. 
448.  U.  S.  Comp.  Stat.  1901,  p.  2307);  the 
30th  section  of  the  same  act,  as  amended 
by  §  11  of  the  act  of  March  2,  1901  (31 
Stat,  at  I..  948,  chap.  806,  U.  S.  Comp.  Stat. 
1001.  p.  2308).  and  §§  7,  8,  and  11  of  the 
act  of  April  12.  1902  (32  Stat,  at  L.  97 
et  scq.,  chap.  500.  U.  S.  d^mp.  Stat.  Supp. 
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transmission,  or  the  right  to  succeed  to  a 
legacy  or  distributive  sliare  or  gift  in  con- 
templation of  death,  passing  after  the  act. 

For  reasons  and  upon  grounds  not  neces- 
sary to  be  restated,  it  has  been  also  con- 
clusively decided  in  Vanderbilt  v.  Eidman, 
196  U.  S.  480,  49  L.  ed.  563,  25  Sup.  Ct. 
Rep.  331,  that  the  tax  or  duty  does  not 
attach  to  legacies  or  distributive  shares 
until  the  right  of  succosniou  becomes  an 
absolute  right  of  immediate  possension  or 
enjoyment.  It  was  therefore  held  in  the 
case  cited  that  a  legacy  upon  conditions 
^hich  might  never  happen  was  not  subject 
to  the  tax  or  duty  prior  to  the  time,  if 
ever,  when  the  right  of  possession  or  enjoy- 
ment should  become  absolute. 

To  repeat,  then:  The  subject  of  the  tax 
or  duty  exacted  by  §  29  is  the  right  of 
succession  which  passes  by  death  to  a  vested 
beneficial  right  of  possession  or  enjoyment 
of  a  le;xa*-'y  «r  distributive  shaire. 

Upon  the  facts  certified,  the  right  of  suc- 
cession which  passed  by  the  death  of  the 
testator  was  an  absolute  right  to  the  imme- 
diate possession  and  enjoyment, — a  right 
220]  neither  'postponed  until  the  fulling 
in  of  a  life  estate,  as  in  Mason  v.  Sargent, 
104  U.  S.  689,  20  L.  ed.  894,  nor  subject  to 
contingencies,  as  in  Vanderbilt  v.  Eidman, 
supra.  No  further  event  could  make  their 
<itle  more  certain  nor  their  possession  and 
enjoyment  more  secure.  The  law,  then  un- 
repealed and  in  full  force,  operated  to 
fasten,  at  the  moment  this  right  of  succes- 
sion passed  by  death,  a  liability  for  the  tax 
impOvsed  upon  the  passing  of  every  such 
inheritance  or  right  of  succession.  The  time 
for  scheduling  or  listing  was  practically 
identical  with  the  time  for  payment,  and 
the  listing  or  scheduling  was  required  to 
be  done  by  the  executor  charged  with  pay- 
ment, but  might  be  and  was  po8t|)oned  for 
reasons  of  grace  and  of  convenience.  That 
is  almost  universal  under  any  taxing  sys- 
tem. The  liability  attaches  at  some  time 
before  the  time  for  payment.  But  the  lia- 
bility for  the  payment  of  the  tax  exacted 
under  §  20  of  the  act  of  June  13,  1898, 
accrued  or  arose  the  moment  the  right  of 
succession  by  death  passed  to  the  defend- 
ants in  error,  and  the  occurrence  of  no  other 
fact  or  event  was  essential  to  the  imposition 
of  a  liability  for  the  statutory  tax  upon  the 
interest  thus  ac(|uired. 

Much  has  been  urged  because  the  tax  was 
not  "due  and  payable"  when  the  repealing 
act  took  effect,  and  the  contention  is  that 
because  not  **diie  and  payable."  no  tax  had 
been  tlierctofore  imposed  within  the  intent 
of  the  saving  clause.  What  we  have  already 
said  answers  this.  Hut  let  us  see  the  verv 
unrra>nn:ibl('  result  which  would  ensue  if 
we  arc  rctjiiiivd  to  say  that  by  "tax  or  duty 
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imposed  under  §  29"  Congress  meant  a  tax 
or  duty  due  and  payable  when  the  repealing 
act  should  go  into  effect. 

No  one  questions  but  that  one  effect  of 
this  saving  clause  would  be  to  save  any 
such  tax  as  was  "due  and  payable"  one  year 
before  July  1,  1902.  This  being  so,  it  would 
be  very  unjust  if  the  tax  in  the  latter  case 
is  saved  and  the  other  remitted,  inasmuch  as 
the  thing  made  subject  to  *the  tax  [221 
would,  in  each  case,  be  the  same;  namely,  the 
transmission  of  a  beneficial  right  to  the 
possession  and  enjoyment  of  a  legacy  or 
distributive  share  at  the  death  of  a  testator 
or  intestate.  In  the  one  case,  the  tax  paid 
upon  the  right  passing  by  death  would  be 
preserved.  In  the  other,  a  tax  upon  a  like 
inheritance  would  be  remitted.  The  only 
difference  would  be  that,  in  one  case,  the 
time  for  payment  had  arrived,  while,  in  the 
other,  it  had  not,  though,  in  the  latter  case, 
the  ultimate  obligation  to  pay  was  equally 
as  certain  and  fixed  as  in  the  first  case. 

Now,  did  Congress  intend  to  make  such 
an  unjust  distinction  as  would  result  from 
such  an  intei*pretation  of  the  saving  clause 
in  question  as  shall  make  the  time  limit 
for  payment  the  test  as  to  whether  one  tax 
shall  be  preserved  and  the  other  remitted 
in  a  situation  otherwise  identical? 

The  saving  clause  does  not,  in  terms, 
limit  the  right  saved  to  a  tax  or  duty  which 
should  be  due  and  payable  at  the  date  of 
the  repeal.  It  is,  perhaps,  an  obvious  sug- 
gestion that  if  that  had  been  the  purpose 
of  Congress,  it  would  have  been  easy  to 
make  that  purpose  clear. 

But,  in  place  of  saying  in  so  many  words 
that  "all  taxes  or  duties  which  should  be 
due  and  payable  prior  to  the  taking  effect 
of  the  act"  should  be  subject  to  the  pro- 
visions of  §  30,  etc.,  the  Congress  said  that 
"all  taxes  or  duties  imposed  by  §  29,"  etc., 
prior  to  the  taking  effect  of  this  act,  should 
be  subject  to  the  provisions  of  §  30.  Now 
it  is  to  be  noticed  that  this  §  30,  which  is 
the  remedial  or  procedure  section,  is  not  one 
of  the  sections  repealed.  The  29th  section, 
which  alone  imposes  any  tax,  is  the  one 
which  is  repealed.  The  plain  purpose  of  the 
saving  clause  was  to  preserve  some  liability 
which  had  been  imposed  under  §  29,  which 
would  otherwise  l)e  lost.  This  it  did  by 
providing  that  all  taxes  "imposcnl"  prior  to 
the  going  into  effect  of  the  act  should, 
notwithstanding  the  repeal  of  the  section 
which  originated  the  tax.  l>e  prest»r\'otl.  and 
as  to  collection  lien,  etc.,  be  *8ub-  [229 
jt>ct  to  the  unrepealed  f$  30.  It  must 
also  be  borne  in  mind  that  this  time 
limit  for  payment  to  "one  year  after 
the  death  of  the  testator"  eaine  into 
the  30th  section  only  by  the  amend 
ment      of     March     2,     1901'.      l>     to    tlie 
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time  of  that  amendment,  the  only  provision 
as  to  time  was  that  still  found  in  the  later 
parts  of  the  same  section,  namely,  that 
*"l>efore  payment  and  distribution  to  the 
legatees"  the  executor,  administrator,  or 
trustee  "shall  pay  to  the  collector  .  .  . 
the  amount  of  the  duty  or  tax  assessed  upon 
such  legacy  or  distributive  share,  and  shall' 
also  make  and  render  (to  the  collector)  a 
schedule,  list,  or  statement,  in  duplicate,  of 
the  amount  of  such  legacy  or  distributive 
share,  together  with  the  amount  of  duty 
which  has  accrued,  or  shall  accrue  thereon, 
verified,"  etc.  The  same  original  section 
also  provided  that,  in  case  of  neglect  to  so 
pay  or  deliver  the  statement  required  "with- 
in the  time  hereinbefore  provided,**  certain 
penalties  should  be  incurred,  and  that  the 
collector  should  make  out  schedules,  etc. 
This  reference  to  the  "time  hereinbefore 
provided"  is  in  the  original  section,  and 
must,  therefore,  refer  to  a  time  before  "pay- 
ment and  distribution"  to  the  legatees  and 
distributees. 

It  would  seem  to  follow  that  the  purpose 
and  efTect  of  the  amendment  making  such 
tax  "due  and  payable  in  one  year  after  the 
death  of  the  testator"  was  to  advance  the 
time  of  payment  so  as  to  require  payment 
within  one  year  if  there  should  be  longer 
delay  in  paying  legacies  and  distributive 
shares,  leaving  in  full  force  the  requirement 
that  the  tax  should  be  paid  before  the  pay- 
ment of  legacies  and  distributive  shares,  if 
such  payment  and  distribution  should  be 
made  in  less  than  one  vear.  We  have  not 
passed  over  the  fact  that  this  time  limit 
in  terms  applies  only  to  the  tax  due  under 
wills,  and  to  the  uneertaintv  as  to  the  time 
for  the  payment  of  the  tax  upon  distribu- 
tive shares.  It,  however,  seems  quite  ob- 
vious that  that  time  limit  was  intended  to 
apply  to  shares  in  intestate  estates,  as  well 
223]  as  *to  legacies  from  testators,  and 
that  the  omission  may  be  supplied  by  neces- 
sary implication. 

It  has  been  suggested  that  the  lien  given 
by  §  30  only  attaches  when  the  tax  is  due 
and  payable.  The  lien  was  in  the  section 
before  the  amendment,  and,  in  view  of  its 
purpose,  would  attach  with  the  obligation 
or  liability  for  the  tax.  There  is  no  reason 
A'-hich  would  justify  the  assumption  that 
the  lien  only  attached  when  the  day  of  pay- 
ment might  arrive, — a  date  most  indefinite 
before  the  insertion  of  the  time  limit  by 
the  amendment  of  1902. 

But  it  has  been  urged  that  any  conclusion 
which  saves  a  tax  from  the  edect  of  a  re- 
pealing act  which  was  not  actually  due  and 
payable  is  in  conflict  with  Mason  v.  Sargent, 
supra.  That  case  aro^e  under  the  inher- 
itance tax  law  of  1864.  [13  Stat,  at  U 
223,  chap.  173.]  The  plaintilT's  testator 
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died  while  the  law  was  in  force,  it  having 
been  repealed  October  1,  1870.  The  legacy 
to  the  plaintiflf,  which  was  in  that  case  held 
to  have  been  illegally  taxed,  was  one  pay- 
able after  the  death  of  the  widow  of  the 
testator,  which  did  not  occur  until  1872, 
and  after  the  repeal  of  the  law  under  which 
the  tax  was  claimed.  But  that  case  is  dis- 
tinguishable from  this  in  more  than  one 
particular.  The  legacy  sought  to  be  taxed 
did  not  vest  in  posFession  and  enjoyment 
before  the  repeal  of  the  act  under  which  it 
was  supposed  to  be  taxable.  If,  therefore, 
no  taxable  succession  occurred  during  the 
existence  of  the  inheritance  tax  law  of  1864, 
the  right  to  the  tax  would  fail  under  the 
very  test  which  this  court,  in  Vanderbilt  v. 
Eidman,  made  the  test  of  whether  a  tax 
had  been  imposed  during  the  operation  of 
the  act  of  June  13,  1898,  and  the  very  test 
which  is  applied  in  the  present  e^nse. 

The  precise  question  here  involved,  and 
upon  which  this  case  must  turn,  namely, 
whether  a  tax  is  not  at  once  "imposed,"  by 
succeeding  to  an  immediate  right  of  posses- 
sion and  enjoyment,  during  the  operation 
of  the  act  of  June  13, 1808,  in  such  sense  as 
to  be  within  the  •intent  of  the  saving  [224 
clause  in  the  act  which  repealed  that  act, 
was  not  and  could  not  have  been  involved 
in  the  case  cited.  The  terms,  both  of  the 
act  of  1864,  as  amended  in  1866  [14  Stat, 
at  L.  98,  chap.  184],  and  of  the  act  which 
repealed  that  act,  and  of  the  salving  clause 
in  the  repealing  act,  are,  in  some  important 
aspects,  to  be  difTerentiatcd  from  the  acts 
here  involved.  It  is  enough,  however,  to 
say  of  that  case  that  no  taxable  succession 
having  occurred  before  the  repeal  of  the 
act,  there  was  nothing  to  save  by  the  saving 
clause  in  the  repealing  act.  In  the  present 
case  it  is  equally  as  clear  that  if  no  taxable 
succession  actually  vested  prior  to  the  re- 
peal of  the  taxing  act,  no  tax  would  l>e 
saved.  If,  however,  there  did  occur  such  an 
absolute  right  to  the  po.ssession  and  enjoy- 
ment of  the  legacies  to  the  present  defend- 
ants in  error  as  made  it  subject  at  once  to 
the  imposition  of  a  tax  under  the  law  in 
operation  when  such  succession  occurred,  a 
very  different  question  must  be  decided 
from  any  decided  in  Mason  v.  Sargent. 

The  conclusion  we  reach  is,  that  upon  the 
passing  by  death  of  a  vested  right  to  the 
immediate  possession  or  enjoyment  of  a 
legacy  or  distributive  share,  there  was  im- 
posed the  tax  or  duty  exacted  upon  every 
such  right  of  succession,  which  was  saved 
by  the  saving  clause  of  the  repealiiiir  act. 

The  question  certified  must  be  answered 
in  the  negative, 

Mr.  Justice  MoKcnna,  dissenting: 
I  am  unable  to  agree  to  the  judgment  of 
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the  court.  I  regret  that  time  does  not  serve 
to  give  adequate  expression  to  my  views  or 
to  consider  opposing  ones.  Some  of  the 
elements  of  dissent  I  can  only  hastily  give. 
The  question  of  the  interpretation  of  a  stat- 
ute is.  however,  seldom  in  broad  compass. 
The  purpose  is  to  get  at  the  meaning  of 
the  words,  and  fortunately  there  are  well- 
225]  known  rules  *to  assist  the  process. 
The  first  of  these  is  the  motive  of  the  law. 
Whatever  construction  advances  that  car- 
ries a  presumption  of  truth. 

There  must  be  a  strict  or  liberal  con- 
struction, according  to  the  purpose  of  the 
law;  the  former,  if  it  imposes  burdens;  the 
latter,  if  it  relieves  from  them.  TUe  con- 
tentions of  the  government,  it  seems  to  me. 
reverse  this  order.  Their  consequences  seem 
to  me  to  be:  The  law  is  a  taxing  one;  is 
concededly  of  doubtful  meaning;  it  must 
nevertheless  be  construed  against  the  tax- 
payer. It  yras  intended  to  relieve  from  bur- 
dens; its  ambiguities  must  be  resolved  to 
rct^iin  them. 

These  contradictions  between  intention 
and  result  are  intensified  if  we  consider  the 
general  purpose  of  the  law,  proclaimed  at 
the  time  of  its  enactment.  It  was  intended 
as  a  repeal  of  war  revenue  taxation.  In 
other  words,  to  take  from  a  time  of  peace 
burdens  laid  in  time  of  war.  A  worthy 
purpose,  I  submit,  and  based  on  wisest  con- 
siderations of  governmental  policy,  and  not 
to  be  defeated  or  impaired  in  any  of  its 
details  by  resolving  the  uncertainties  of 
language  against  it. 

There  was  emphatic  and  illustrative  una- 
nimity in  the  Committee  of  Ways  and 
Means  of  the  House  of  Representatives  that 
reported  and  recommended  the  law.  There 
was  a  difference  of  opinion  in  the  committee 
as  to  the  extent  of  the  reduction  which 
should  be  made,  resulting  from  a  difference 
in  other  views  of  its  members,  but  there 
was  no  difference  as  to  the  necessity  of  a 
reduction  of  revenue. 

The  majority  of  the  committee  recom- 
mended a  reduction  of  $73,000,000;  the 
minority  was  of  opinion  it  should  be  $123,- 
000,000.  In  the  reduction  there  was  a  spe- 
cial item  of  legacies.  The  figures  need  no 
comment.  They  display  the  purpose  of 
Conjiress.  Words,  however,  were  added  to 
cuipiiasize  it.  ''Sound  business  judgment," 
it  wns  said,  "dictates  a  swcopin*:^  reduction 
220]  of  our  revenues."  ♦The  final  word  of 
recommendation  of  the  measure  was  that 
"every  consideration  of  prudence  commends" 
its  "wisdom."  This,  then,  was  the  purpose  of 
the  measure,  sanctioned  by  the  hij^hcst  con- 
siderations of  judgment  and  wisdom.  Should 
it  not  prevail,  certainly  have  dominance  in 
the  interpretation  of  the  law  passed  to  olTec 
it?  Even  as  to  a  live  and  continuing  law, 
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the  rule  of  interpretation  is  that  taxes  must 
be  expressed  in  clear  and  unambiguous  lan- 
guage. If  there  be  doubt,  it  is  to  be  re- 
solved against  the  government.  Eidnian  t. 
Martinez,  184  U.  S.  578,  46  L.  ed.  697,  22 
Sup.  Ct.  Rep.  515.  Such  a  rule  of  inter- 
pretation certainly  should  be  applicable  to 
a  statute  repealing  taxation.  To  what  an 
anomalous  contrast  does  its  disregard  bring 
us?  Shall  a  law  passed  to  supply  tli^ 
wants  of  a  deficient  treasury  have  a  more 
restrictive  construction  than  one  passed 
against  the  burden  of  a  constantly  increas- 
ing surplus?  Indeed,  this  case  presents  even 
a  stronger  contrast.  Under  the  rule  of 
interpretation  announced  in  Eidman  t.  Mar- 
tinez, a  law  providing  for  the  exigencies  of 
war  chnnot  prevail  against  the  right  of  the 
taxpayer  to  resist  taxation,  the  authority 
for  which  is  equivocally  expressed.  Cut 
peace  legislation,  it  seems,  may  claim  a 
more  determined  power,  though  it  have  no 
necessities  but  the  reduction  of  revenue; 
though  it  proclaims  that  purpose,  and  is 
urged  to  it  by  governmental  policy.  It  may 
have  a  double  sense  and  yet  be  unfaltering 
in  its  exactions,  resisting  presumptions  of 
law  and  legal  rules,  but  a  war  measure 
may  not. 

I  cannot  belie\'e  that  Congress  intended 
to  leave  uncertainty,  or,  if  uncertainty 
should  inadvertently  result,  that  it  was  to 
be  resolved  to  retain  tiixes,  and  not  abolish 
them.  And  it  had  the  means  of  certainty, 
and,  I  must  assume,  availed  itself  of  them. 
Prior  cases  had  given  it  examples  of  the 
interpretation  of  taxing  laws, — indeed,  of 
the  special  kind  of  taxing  laws  which  it  was 
repealing;  and  we  may  be  sure  that  it  had 
those  examples  in  mind  in  fixing  the  scope 
of  its  enactment.  And  this  is  in  acconlanci* 
*with  a  familiar  rule  of  interpreta-  [227 
tion  which  this  court  has  applied  and  neces- 
sarily will  be  called  upon  to  apply  a;!ain. 
That  is,  that  when  provisions  which  have 
received  judicial  interpretation  are  used  in  a 
statute  they  are  supposed  to  be  used  with 
the  meaning  that  had  been  given  to  them. 
Under  any  other  rule  judicial  decisions 
would  make  "not  light,  but  darkness  visi- 
ble." 

In  Clapp  V.  Mason,  94  U.  S.  589,  24  L.  ed. 
212,  a  statute  passed  in  1864  [13  Stat,  at 
L.  223.  chap.  173]  subjected  to  a  tax  legaciei* 
and  successions.  Under  it  a  tax  was  as- 
sessed upon  certain  real  estate  devised  by 
Mason  to  his  widow  for  her  life,  or  until 
she  should  cease  to  occupy  the  same  as  a 
place  of  residence,  and  upon  her  death,  or 
ceasing  to  occupy  the  same,  to  Clapp.  The 
widow  occupied  the  real  estate  until  June 
17.  1872.  Mason,  the  testator,  died  Decem- 
ber 4,  1867;  the  tax  was  assessed  on  the 
mth  of  May,   1873.     It  was  paid  on  the 
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3l8t,  under  protest,  to  avoid  distraint  or 
other  forcible  process  to  collect  the  same. 

Under  the  statute  of  1864  the  tax  would 
have  been  a  proper  one,  but  by  a  statute 
passed  July  14,  1870  [16  Stat,  at  L.  261, 
chap.  255],  the  tax  imposed  by  the  former 
act  was  repealed.  The  repealing  clause, 
however,  continued  the  provisions  of  former 
acts,  levying  and  collecting  all  taxes  prop- 
erly assessed  or  liable  to  be  assessed,  or 
accruing  under  their  provisions.  It  provided 
also  that  "any  act  done,  right  accrued,  or 
penalty  incurred  under  former  acts/'  should 
be  saved. 

The  collector  insisted  that  the  tax  upon 
succession  in  question  had  accrued  before 
the  repeal  of  the  act  of  1864;  that  is,  upon 
the  death  of  the  testator.  The  devisees 
contended  that  it  did  not  accrue  until  they 
came  into  pos.session  of  the  land;  and  before 
that  occurred,  it  was  asserted,  the  statute 
assessing  the  tax  had  been  repealed. 

The  court  stated  the  question  to  be  when 
the  right  to  the  tax  accrued, — "at  the  death 
of  the  testator,  or  at  the  death  of  the 
widow,  when  the  plaintiiT  became  entitled  to 
the  possession  of  tlie  land?"  In  answer  to  the 
228]  question,  the  *court  conceded  that  the 
will  of  Mason  conveyed  an  estate  to  William 
P.  Mason  and  Charles  II.  Parker  (those  who 
took  after  the  widow),  and  that,  although 
they  were  not  entitled  to  immediate  posses- 
sion, they  had  a  vested  estate.  And  it  was 
conceded  that  not  only  vested  estates,  but 
those  in  expectancy,  were  within  the  stat- 
ute. The  admission,  however,  the  court 
said,  did  not  aid  them  in  deciding  the  point 
before  them,  as  the  question  of  time  still 
arose, — When  was  the  vested  estate  taxable? 

The  question  was  answered  by  saying, 
after  a  consideration  of  the  provisions  of 
the  statute,  that  it  would  be  diflicult  to 
carry  out  its  "system  in  any  other  manner 
than  by  the  provision  that  the  succession 
should  not  be  deemed  taxable  until  such 
time  as  the  successor  should  be  entitled  to 
its  possession."     It  was  further  said: 

"The  act  of  1864  contains  no  statement 
or  intimation  that  this  duty  creates  any 
lien  upon  the  land,  or  that  any  obligation 
arises,  or  that  any  right  accrues  at  a  period 
earlier  than  that  fixed  for  the  payment  of 
the  duty.    See  §§  133,  137. 

•  •  •  •        •  • 

"It  is  manifest  that  the  right  does  not 
accrue  until  the  duty  can  be  demanded; 
that  is,  when  it  is  made  payable;  in  other 
words,  at  the  end  of  thirty  days  after  be- 
coniiii":;  entitled  to  possession." 

Tiic  questions  were  re-examined  and  de« 
cided  same  way  in  Mason  v.  Sargent,  104 
U.  S.  089,  26  L.  cd.  894.  The  latter  ease, 
however,  cxhibils  more  clearly  the  applica- 
bility of  the  principles  discussed  to  the  case 
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at  bar.  !Mason  died  December  4,  1867.  Ho 
bequeathed  by  his  will  certain  personal 
property  to  the  plaintiffs  in  the  action  in 
trubt  for  his  widow,  and  upon  her  death 
one  half  to  William  P.  Mason  and  one  half 
to  Eliza  R.  Cabot.  The  widow  died  in  1872. 
In  April,  1873,  the  tax  in  question  was 
assessed.  It  was  paid  under  protest,  and 
plaint ifTs  brought  the  action  for  the  refund- 
ing of  the  tax,  on  the  ground  that  the  prop- 
erty *did  not  vest  in  possession  of  the  [229 
legatees  until  the  death  of  the  testator's 
widow,  which  occurred  after  the  repeal  of 
the  legacy  succession  tax  act,  and  that  the 
tax  had  not  accrued  so  as  to  come  within 
the  saving  clause  of  the  act  of  repeal. 

The  act  of  1804  (13  Stat,  at  L.  223,  285, 
chap.  173,  U.  S.  Comp.  Stat.  1901,  p.  2208) 
subjected  legacies  and  distributive  shares  of 
personal  property  to  a  tax  passing  from  a 
decedent,  in  the  hands  of  an  executor  or 
administrator,  varying  in  amount  according 
to  the  degree  of  relationship  of  the  bene- 
ficiary to  the  decedent.  It  further  provide:! 
that  the  tax  or  duty  should  be  payable 
whenever  the  party  interested  in  the  legacy 
or  shares  should  become  entitled  to  the  pos- 
session and  enjoyment  thereof.  The  repeal- 
ing act  contained  the  saving  clause  whiL-h 
has  been  already  set  out. 

The  collector  contended  that  the  tax  ha. I 
accrued  when  the  repealing  act  took  effect. 
October  1,  1870.  The  opposing  contention 
was  that  the  tax  did  not  become  a  claim 
in  favor  of  the  government  until  the  legacy 
itself  became  payable,  which  was  not  until 
after  the  death  of  the  widow,  June  17,  1872. 
The  latter  contention  was  sustained,  and 
the  tax  declared  to  have  been  illegally  de- 
manded. 

It  was  decided  that  the  legacy  was  the 
subject  of  the  tax;  that  it  was  exempt 
during  the  life  of  the  widow,  and  only 
became  payable  upon  her  death;  that  it  did 
"not  become  a  subject  of  taxation  until  the 
right"  accrued  "to  reduce  it  to  possession." 
The  provision  of  the  law  which  required  the 
trustee  to  give  written  notice  to  the  assessor 
of  his  trust  within  thirty  days  after  he 
should  take  charge  of  it  was  declared  "not 
material  to  the  argument,"  and  that  tho 
provision  of  the  act  of  1864,  that  the  tax  or 
duty  thereby  imposed  should  be  a  lien  or 
charge  upon  the  property  bequeathed  for 
twenty  years,  or  until  the  same  be  paid 
within  that  period,  determined  nothing  as 
to  the  time  when  the  tax  accrued. 

Clapp  V.  Mason  was  cited  as  applicnbk'. 
and  the  court  ^concluded  as  follows:  [230 
"N.>  right  to  the  payment  of  the  tax  had 
accrued  at  the  date  when  the  repealing  act 
took  efl*ect;  and,  therefore,  none  to  collect 
it  can  be  deduced  from  its  saving  clauses." 
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Clapp  y.  Mason  and  Mason  v.  Sargent 
werv  followed  as  determinative  of  when, 
under  §  7  of  the  act  of  April  12,  1902  [32 
Stat,  at  L.  97,  chap.  500,  U.  S.  Comp.  Stat. 
Supp.  1909,  p.  875]  (the  act  now  in  ques- 
tion), the  tax  should  be  regarded  as  'im- 
posed*' in  Tilghman  v.  Eidman,  by  Circuit 
Judge  Lacombe  at  circuit,  and  also  by  the 
circuit  court  of  appeals  of  tlie  second  circuit. 
131  Fed.  652,  69  C.  C.  A.  139,  136  Fed.  141. 
The  judgment  was  affirmed  by  this  court  by 
an  equal  division  of  its  members.  203  U. 
S.  580,  51  L.  ed.  326,  27  Sup.  Ct.  Rep.  779. 

A  distinction  is  made  between  those  cases 
and  that  at  bar,  and  there  is  some  distinc- 
tion in  the  facts;  but  not  such,  in  my 
opinion,  as  to  take  this  case  out  of  the 
principle  announced  in  them.  They  were 
made  to  turn  upon  the  fact  that  the  tax 
or  duty  was  upon  the  legacy  or  distributive 
shares.  In  this  they  were  applied  in  Sturjres 
V.  United  States,  117  U.  S.  303,  29  L.  ed. 
920,  6  Sup.  Ct.  Rep.  767,  and  followed  in 
Knowlton  v.  Moore,  178  U.  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct.  Rep.  747,  and  Vanderbilt 
V.  Eidman,  196  U.  S.  480,  49  L.  ed.  563,  25 
Sup.  Ct.  Rep.  331,  in  which  the  act  of  June 
13,  1898,  was  interpreted.  It  is  said  in 
Knowlton  v.  Moore,  "that  the  provisions  of 
the  act  of  1864  were  in  mind  when"  the  act 
of  June  13,  1898  [30  Stat,  at  L.  448.  chap. 
448,  U.  S.  Comp.  Stat.  1901,  p.  2286],  was 
drafted.  The  cases  of  Clapp  v.  Mason  and 
Mason  v.  Sargent  were  decided  when  that 
act  was  drafted.  Is  it  not  a  fair  inference 
that  it  and  its  repealing  act  were  intended 
to  have  the  same  meaning  and  interpreta- 
tion which  had  been  given  to  its  prototype 
and  its  repealing  act? 

Those  cnses  were  also  made  to  turn  on 
the  fact  that,  as  the  tax  was  upon  the 
legacy  or  distributive  share,  there  could  be 
no  tax  nor  claim  in  favor  of  the  govern ir  »nt 
until  such  legacy  or  share  was  vested  in  the 
posses!%ion  and  enjoyment  of  the  legatee  or 
distributee.  In  this  again  they  were  fol- 
lowed in  Vanderbilt  v.  Eidman.  And  it 
fleems  to  me,  therefore,  that  there  is  such 
resemblance  of  the  provisions  of  the  act  of 
231]  1804  to  those  of  the  act  of  *June  13, 
1808,  as  to  make  the  cases  interpreting  the 
former  decisive  precedents  of  the  meaning  of 
the  latter. 

The  time  of  payment  is  in  both  acts  at 
A  date  subsequent  to  the  death  of  the  tes- 
tator. In  the  act  of  1898,  one  year  after 
liis  death;  in  the  act  of  1864,  when  the 
legacy  came  into  possession  and  enjoyment. 
This  difTerenee  in  time  can  make  no  dilTer 
«nce  with  the  principle  that  the  tax  does 
ffiot  accrue  until  it  becomes  due  and  payable. 
And,  I  submit,  is  not  "imposed"  un.il  then. 
does  not  become  a  claim  in  favor  of  the 
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government  until  then,  and,  not  being  such» 
is  not  saved  by  §  8  of  the  repealing  act. 
The  lien  does  not  attach  until  then.  By 
§  30  of  the  act  of  1898,  the  tax  is  due  one 
year  after  the  death  of  the  testator,  and 
is  secured  by  a  lien;  but  when  the  'lieU' 
attaches  is  not  stated.  There  is  the  same 
silence  in  the  act  of  1864.  The  omi8.sion 
was  supplied  by  Mason  v.  Sargent,  which 
declared  that  the  lien  presupposed  the  ex- 
istence of  the  tax,  and  only  attached  when 
the  tax  accrued.  This  must  also  be  the 
meaning  of  §  30,  and  we  have  a  further 
parallel  between  the  acts,  completing  the 
application  of  the  cited  cases.  Mark,  too. 
the  words  of  §  8  of  the  repealing  act,  asso- 
ciating the  tax  and  the  lien,  showing  how 
closely  the  legislative  mind  followed  the 
judicial  decisions  and  gave  its  legislation, 
as  I  think,  the  certain  meaning  that  the 
interpretation  of  the  prior  enactments  af- 
forded. Section  8  provides  as  follows: 
'That  all  taxes  or  duties  imposed  by  §  29 
.  .  .  shall  be  subject  as  to  lien,  charge, 
collection,  and  otherwise  to  the  provisions 
of  §  30.     .     .    ." 

An  argument  is  made  to  show  that  a  tax 
may  be  said  to  be  imposed,  though   it  be 
not    due    and    payable.      The    argument    is 
answered,   I   think,  by   what   I   have   said. 
A  tax  is  not  imposed  by  a  mere  provision 
for   it.     Illustrations   of   this    will    readily 
come  to  mind  besides  those  afforded  by  the 
cited  cases.    However,  I  will  not  attempt  to 
further  review  the  contentions  of  the  jjov- 
emment  or  the  opposing  *ones,  nor  [  2  ?  2 
consider  from  which  the  greater  embarrass- 
ments, if  any,  will  result.    The  force  of  the 
conflicting  contentions,  and  of  course  they 
have  force,  establish  the  ambiguity  of  the 
statute  and  the  different  meanings  that  can 
be  ascribed  to  it.    In  such  situation  the  rule 
of  interpretation  which  I  have  announced, 
and  which  I  have  shown  is  sanctionetl  by 
this  court,  should  turn  dwision  against  the 
tax.    I  will  not  quote  the  circuit  courts  and 
the  circuit  courts  of  appeal,  which  have  so 
thought  and  have  pronounced  against  the 
government.    They  make  a  body  of  author- 
ity, persuasive  in  their  numbers  and  rank. 
And  this  court  has  divided  in  opinion.     1 
do  not  mention'  the  fact  as  a  circumstanct* 
which  should  preclude  consideration  of  the 
question,  but  I  bring  it  forward  as  an  ele- 
ment of  some  power  in  the  discussion.     It 
may  not  have  the  "true,  fixed,  and  resting 
quality"  of  stare  decisis^  but  it*  has  never- 
theless  strong   appeal   and    persuasion.     It 
has  persisted  through  quite  a  period  of  time 
and   against  many  attempts  to  disturb  it. 
It  is  certainly  something  more  patent  than 
inaction.    It  gave  authority  to  the  derision 
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of  the  circuit  court  of  appeals  in  Eidman  t. 
Tilghman  [69  C.  C.  A.  189,  136  Fed.  141], 
and  that  again  determined  other  judgments 
and  became  a  rule  of  dedaioa  for  tho  set- 
tlement of 
54  Ii.  ed. 


I  think  the  question  certified  should  bo 
answered  in  the  affirmative. 

I  am  authorised  to  saj  that  the  CHixr 
JusncB  and  Mr.  JusUoo  Daj  concur  in  this 
dissent. 
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2SS]     *UNITED  STATES.  Appt.,  Commissioner  of  tbe  General  Land  Office, 

V.  made  after  full  notice  and  hearing,  that 

CHICAGO,   MILWAUKEE,   &   ST.   PAUL  ^^^^  lands  were  not  in  fact  swamp  or  over- 

RAILWAY  COMPANY.  flowed,  and  that  neither  the  state  nor  any  of 

its  counties  claiming  them  as  such  were  en- 

(See  S.  C.  Reporter's  ed.  233-244.)  **^1«<1  ^  ^^^  lands,  which  decision  has  nev- 
er been  appealed   from,  and  still  remains 

Public  lands  — swamp  lands  — reserra-  after  nearly  thirty  years,  unreversed  and 

tlon  from  railway  land  grant.  unmodified. 

1.  Proceedings  instituted  prior  to  the  ^^gJ^***J„f*^»  fffioS®"''*'  26aa-267a.  in 
definite  location  of  a  railway,  for  the  pur-  ^^^^^  ®"«'-  ^  ^^^'^ 

pose  of  bringing  under  the  operation  of  the  ftJo,  11.1 
swamp    land    act   of    September    28,    1850, 

certain  lands  within  the  place  limiU  of  the  ^^     ^  ^    ,j  ^^   27,  1910.     Decided  Octo- 

land  grant  made  to  the  railway  company  ®                      ul    ii   -laiA                    ^^ 

by  the  act  of  May  12,  1804,  do  not  except  "^'  ^*'  ■^*'^"- 
such  lands  from  the  railway  land  grant  as 

being  previously  reserved,  if  they  were  not  A  PPEAL  from  the  United  States  Circuit 

in  fact  swamp  or  overflowed  lands.  xjL    Court  of  Appeals  for  the  Eighth  Cir- 

^^4^'i?fifi;  «°.?S''r^iQnJ?i"'^  ^*°^*'  168-183,  cuit  to  review  a  decree  which  affirmed  a  de- 

Courts -conclusiveness  of  decisions  of  ^?^^  ?'  ^«  ^ircuit  Court  for  the  Northern 

Land  Department  —  swamp  lands  —  ^»ft"ct  of  Iowa,  dismissing  the  bill  in  a 

railway  land  grant.  ■»"*  to  compel  a  railway  company  to  ae- 

2.  A  railway  company  will  not  be  re-  count  to  the  United  States  for  the  proceeds 
quired  to  account  to  the  United  States  in  of  the  sale  of  lands  within  the  place  limits 
equity  for  the  proceeds  of  the  sale  of  lands  of  its  land  grant,  on  the  ground  that,  being 
patented  to  the  company  as  within  the  place  selected  as  swamp  lands,  they  were  except- 
hmits  of  the  railway  land  grant  made  by  ^^   ^^^^  ^„^,,       ^„^     Affirmed. 

the  act  of  May  12,  1864,  on  the  theory  that  c                        u  i        «.,  A^^\    *«^   ,^^ 

what  was  done  under  or  in  execution  of  th«  ,,  f^^^J"'^  ''*'^  *^*^^'  ^^  ^'  ^'  ^  ^^^'  ^^ 

swamp  land  act  of  September  28,  1850,  prior  **;"•  ^^°- 

to  the  filing  of  the  map  of  definite  loca-  '^'h«  facts  are  stated  in  the  opinion. 

tion,  operated  to  except  such  lands  from  tlie  »r,    w»«»*^_   ^                          j  xi. 

railwafland  grant  as  bcinR  previously  re-  ^'^,^'*""-  ^*'/"*""  "1^'^  *''«  «""* 

served,  where  to  grant  such   relief  would  *";*  *'*f  »  ^"f*  for  appellant: 

be  to  disregard  a  subnoquent  decision  of  the  ^*  *****  ""^  *  '"•K''*  *•*  P™»ent  claims  to 

swamp  lands  to  the  Interior  Department, 

NoTK. — As  to  land  grants  to  railroads —  and  to  have  those  claims  adjudicated. 

see  note  to  Kansas  P.  R.  Co.  v.  Atchison,  Rogers  Locomotive  Mach.  \Vork«  v.  Ameri- 

T.  4  S.  F.  R.  Co.  28  L.  ed.  U.  S.  704.  ,^^  Emigrant  Co.  164  U.  S.  659,  67(»,  41 

.^  conclusiveness  and  effect  of  decisions  j^    ^     ggg,    657,    17    Sup.    Ct.    Rep.    188; 

of  Land   Departn.eMt-«cc   notes  to  Uinto  ^^^  ,^  Roseberry,  121  U.  8.  488,  600- 

5^"t  >n"i.*Co:r''c.^d^A:^^2^r  Ca^r-sfn  "«    30,^^  ^  ^«3«.  ^0«-'«^».  ^  S"P-  ^^ 

City  Gold  &  S.  Min.  Co.  v.  North  Star  Min.  ^ep.  985.          ,  ^     ^  ^  ,^       .  ,  ,   , 

Co.  28  C.  C.  A.  344:  niul  Hartman  v.  War-  'Since  the  state  had  the  right  to  make 

ren,  22  C.  C.  A.  :{8.  claim  for  those  lands  which  it  believed  to  be 
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■wampy  within  the  meaning  of  the  grant 
of  J850,  the  presontation  of  its  claima  to 
the  proper  oflicer  ni^cessarily  called  for  an 
adjudication  by  such  officer  or  his  auperior, 
and  consequently  such  claims  became  mb 
judice  immediately  upon  such  presentation. 

Kansas  P.  R.  Co.  v.  Dunmeyer,  113  U.  S, 
629,  28  L.  ed.  1122,  6  Sup.  Ct.  Bcp.  6G8; 
Whitney  v.  Taylor,  168  U.  S.  85,  39  L.  cd. 
900,  15  Sup.  Ct.  Rep.  790;  Huatinfis  k  D. 
E.  Co.  V.  Whitney,  132  U.  S,  357,  33  L.  ed. 
303,  10  Sup.  Ct.  Rep.  112;  BardoQ  v.  North- 
ern P.  R.  Co.  ]«  U.  S.  535,  30  L,  ed.  808, 
12  Sup.  Ct.  Rep.  850. 

VbVkI  pre-emption  or  liomestead  claims 
cuiinot  be  defeated  even  by  the  refusal  of 
tlie  land  officers  to  permit  them  to  be  filed. 

Atd  V.  liraiidon,  158  U.  R.  537,  39  L.  ed. 
624.  15  Sup.  Ct.  Rep.  400;  Wcctg  v.  Uridg- 
man,  158  U,  S,  541,  40  L.  ed.  253,  16  Sup. 
Ct.  Rep.  72 ;  Nelson  ».  Northern  P.  R.  Co. 
186  U.  S.  108,  47  L.  ed.  400,  23  Sup.  Ct. 
Rep.  302. 

If  "recognition"  of  the  state's  etiims  to 
these  lands  was  necpssary,  there  is  con- 
elusive  evidence  of  it  in  the  record. 

Although  the  f^ant  was  of  alternate 
odd-namlKred  sections  of  "land,"  the  word 
"land,"  as  used  in  the  grant,  meant  public 

Leavenworth,  L.  &  O.  R.  Co.  v.  United 
States,  02  U.  B.  733,  33  L.  ed.  634;  New. 
hall  V.  Sanser,  92  U.  S.  701,  23  L.  ed.  TOO. 

The  assertion  and  pendency  of  a  claim  to 
land  segregates  it  from  the  public  domain, 
so  as  to  prevent  it  from  passing  hy  a 
Krant  of  pulilic  lands. 

Newhall  v.  Sanger,  supra ;  Doolan  v. 
Carr,  125  U.  S.  618,  31  L.  ed.  844,  8 
Sup.  Ct.  Rep.  1228;  United  States  v.  Mc- 
Laughlin, 327  U.  S.  429,  32  L.  ed.  213,  8 
Sup.  Ct-  Rep.  1177;  Carr  v.  Quigley,  140 
U.  8,  052,  37  L.  ed.  885,  13  Sup.  Ct.  Rep. 
001 ;  Southern  P.  R.  Co.  v.  United  States, 
200  U.  8.  354,  50  L.  ed.  512,  20  Sup.  Ct.  Itep. 
203;  Northern  Lumber  Co.  v.  O'Brien,  204 
U.  S.  100,  61  L.  ed.  438,  27  Sup.  Ct  Hep. 
249. 

The  reservation  referred  in  terms  to  lands 
reserved  for  pnrposes  of  internal  improve' 
mont,  and  obviously,  therefore,  included  all 
lands  which  were,  at  the  time  the  grant 
was  made,  held  by  the  povernraent  for  the 
purpose  of  being  ultimately  conveyed  to  the 
states  under  the  various  internal  improve- 
ment grants. 

Wolcott  V.  Des  Moines  Nav.  &  R.  Co.  6 
Wall.  081,  IB  L.  ed.  680;  Williams  v.  Baker, 
17  Wall.  144,  21  L.  ed.  501;  Burlington 
&  M.  R,  Co.  V.  Fremont  County,  9  Wall.  80, 
19  L.  ed.  503;  Hannibal  4  St.  J.  R.  Co.  v. 
Smith,  0  Wall.  85,  19  L.  ed.  690 ;  Wolsey  v. 
Chapman,   101   U.  S.  766,  25   L.  ed.  913. 

The  fundamentol  purpose  of  the  various 
exceptions  in  tlicse  railroad  grants  wo  a  to 
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avoid  conflicts  between  different  claimants 
to  the  same  lands,  and  lieiice  the  reserva- 
tions are  liberally  construed  in  favor  of  tlw 
government. 

Leavenworth,  L.  &  G.  R.  Co.  v.  United 
SUtes,  02  U.  S.  746,  23  L.  ed.  639;  Soutb- 
em  P.  R.  Co.  v.  United  States  and  lUnsas 
P.  R.  Co.  v.  Dunmeyer,  supra. 

The  subsequent  disallowance  of  the  state's 
claims  in  1870  could  not  inure  to  the  bonellt 
of  the  railway  company.  Its  rights  under 
the  land  grant  act  must  be  determined  as 
of  tlie  date  that  act  took  effect. 

Wolcott  V.  Des  ^foincs  Nav.  &  R.  Co.; 
Kcivhall  V.  Konfter:  Leavenworth,  L.  4  G.  R. 
Co.  v.  United  States;  Kansas  P.  R.  Co,  v, 
Dunmeyer;  Hastiii;^  4  D.  R.  Co.  v.  Whit- 
ney; Bardon  v.  Northern  P.  R.  Co.;  WTiit- 
ney  v.  Taylor;  Sciuthern  P.  R.  Co.  v.  Unit- 
ed States;  and  Northern  Lumber  Co.  v. 
O'Brien,— supra. 


Mr. 


Charles    E.    Vro 


rgned    the 

1,-u.uBc;  Kim   nieo   a  brief  for  appellee: 

While  tlie  swamp  land  act  of  1850  was* 
grant  in.  prtracnti,  yet  it  only  passed  an 
■'inchoate  title"  to  the  state.  The  lands 
must  first  be  identified  as  actually  swamp 
and  overflowed,  and  thereby  made  unfit  for 
cultivation;  which  being  done,  and  not  be- 
fore, the  title  became  perfect  as  of  the  date 
of  the  granting  r.ct. 

Rogers  Locomotive  Itfach.  Works  v, 
American  Emigrant  Co.  164  U.  S.  570,  3T1, 
41  L.  ed.  557.  17  Sup.  Ct  Rep.  188;  MieHi- 
gan  Tjtnd  L  Lumber  Co.  v.  Rust,  1G8  U.  5. 
589,  592,  42  L.  ed.  501,  502,  IS  Sup.  Ct.  Rep. 
208;  Brown  v.  Hitchcock,  173  U.  S.  *76. 
43  L.  ed.  773,  10  Sup.  Ct.  Rep.  4S5:  Ilovl 
v.  Weyerhaeuser,  88  C.  C.  A.  404,  IGl  Fed. 
324;  Sjoli  v.  Uiescliel,  190  U.  S.  504,  5D  L. 
cd.  311,  20  Sup.  Ct.  Rep.  164. 

The  second  section  of  the  act  of  1850  ex- 
pressly conferred  upon  the  Secretary  of  the 
Interior  the  power  and  duty  to  identify,  list, 
and  plat  the  particular  lands  whicli  came 
within  the  o|ic ration  of  the  act.  This 
necessarily  involved  the  power  and  duty  of 
determining  and  deciding  what  lands  were 
swamp  and  what  were  not  swamp. 

French  v.  Fyan,  93  U.  S.  171,  23  L.  ed. 
813;  Rogers  Locomotive  Mach.  Works  ». 
American  Emigrant  Co.  supra;  Barden  v. 
Northern  P.  R.  Co.  164  U.  S.  320,  521,  » 
L.  ed.  009,  1000,  14  Sup.  Ct  Rep.  1030. 

Until  the  liecision  of  the  Secretary  H 
made  and  the  patent  issued  to  the  state,  tbt 
grant  is  in  process  of  administration,  tht 
legal  title  remains  in  the  United  8lal«>. 
and  the  land  remains  subject  to  the  jttris- 
diction  of  the  Land  Department 

Michigan  Land  *  Lumber  Co.  r.  Riud, 
108  U.  S.  502,  603,  42  L.  ed.  502,  593,  1> 
Sup.  Ct  Rep.  208. 

Field  notes  of  public  survpva  have  BO 
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binding  force  in  determining  the  actual 
character  of  lands  (whether  mineral  or 
swamp),  because  the  law  does  not  leave  the 
determination  of  such  questions  to  the  sur- 
veyor general  or  his  subordinates. 

Barden  v.  Northern  P.  R,  Co.  164  U.  S. 

320,  38  L.  ed.  999,  14  Sup.  Ct.  Rep.  1030; 
Cole  V.  Markley,  2  Land  Dec.  849. 

The  decision  of  the  Commissioner  of  the 
Land  OfHce  constitutes  a  final  adjudication 
that  the  lands  in  controversy  were  never 
swamp  lands,  and  that  they  did  not  pass  to 
the  state  of  Iowa  under  the  swamp  act 
of  1850,  but  did  pass  to  the  defendant  com- 
pany under  the  railroad  grant  of  1804. 
Such  decision  is  binding  and  conclusive  up- 
on tlie  courts. 

McCormick  v.  Hayes,  169  U.  S.  332,  40 
L.  ed.  171,  16  Sup.  Ct.  Rep.  37;  Barden  v. 
Northern  P.  R.  Co.  154  U.  S.  327,  328,  38 
L.  ed.  1001,  1002,  14  Sup.  Ct.  Rep.  1030; 
Heath  v.  Wallace,  138  U.  S.  585,  34  L.  ed. 
1008,  11  Sup.  Ct.  Rep.  380;  Chandler  v. 
Calumet  &  H.  :Min.  Co.  149  U.  S.  79,  37 
L.  ed.  057,  13  Sup.  Ct.  Rep.  798;  Steel  v. 
St.  Louis  Smelting  &  Ref.  Co.  100  U.  S. 
450,  27  L.  ed.  227,  1  Sup.  Ct.  Rep.  389; 
French  v.  Fyan,  supra;  United  States  v. 
Winona  &  St.  P.  R.  Co.  15  C.  C.  A.  90,  32 
U.  S.  App.  272,  67  Fed.  948. 

A  mere  selection  or  claim  by  the  bene- 
ficiary could  not  make  lands  swamp  if  not 
so  in  fact,  or  have  any  weight  whatever  in 
determining  thnt  question. 

Barden  v.  Northern  P.  R.  Co.  154  U.  S. 

321,  38  L.  ed.  999,  14  Sup.  Ct.  Rep.  1030; 
Michigan  Land  A  Lumber  Co.  v.  Rust,  108 
U.  S.  601,  42  L.  ed.  595,  18  Sup.  Ct.  Rep. 
208. 

The  "selections"  made  by  state  represent- 
atives, considered  either  as  agents  or  in- 
formants of  the  Secretary,  were  not  his 
acts  or  selections  until  formally  adopted 
and  ratified  by  him. 

Humbird  v.  Avery,  195  U.  S.  607,  49  L. 
ed.  298,  25  Sup.  Ct.  Rep.  123. 

The  land  grant  of  May  12,  1864,  was  a 
grant  in  pra'senti. 

St.  Paul  &  P.  R.  Co.  v.  Northern  P.  R. 
Co.  139  U.  S.  5,  35  L.  ed.  79,  11  Sup.  Ct. 
Rep.  389;  United  States  v.  Southern  P.  R. 
Co.  146  U.  S.  693,  36  L.  ed.  1097,  13  Sup. 
Ct.  Rep.  162. 

Mr.  Justice  Ilarian  delivered  the  opin- 
ion of  the  court: 

By  an  act  approved  March  3d,  1887,  chap. 
376  (amended  by  act  of  February  12t1i, 
1896,  chap.  18,  and  by  act  of  March  2d, 
1806,  chap.  39),  Congress  provided  for  the 
adjustment  of  land  grants  theretofore  made 
in  aid  of  the  construction  of  railroads,  and 
for  the  forfeiture  of  unearned  lands,  and 
for  the  relinquishment  or  reconveyance  to 
the  United  States  of  lands  which  Iiad  been 
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certified  or  patented  to  or  fur  the  use  of  any 
railroad  company.  24  Stat,  at  Li.  556;  U. 
S.  Comp.  Stat.  1901,  p.  1695;  29  Stat,  at 
L.  6,  42,  U.  S.  Comp.  Stat.  1901,  pp.  1596, 
1603. 

If,  upon  completing  such  adjustment,  it 
appeared  that,  from  any  cause,  lands  had 
been  erroneously  certified  or  patented  by  the 
United  States,  to  or  for  the  use  of  a  rail- 
road company,  by,  through,  or  under  grant 
from  the  United  States,  to  aid  in  the  con- 
struction of  a  railroad,  then  it  became  the 
duty  of  the  Secretary  of  the  Interior  to  de- 
mand the  relinquishment  or  reconveyance  of 
such  lands  to  the  United  States,  whether 
within  granted  or  indemnity  limits;  and  if 
such  demand  was  not  complied  with  by  a 
named  time,  then  the  Attorney  General  was 
to  institute  the  necessary  proceedings  to 
cancel  all  patents,  certificates,  or  other  evi- 
dence of  title  issued  for  such  lands,  and  to 
restore  the  title  to  the  United  States.  Pro- 
vision was  made  for  the  protection,  by  pat- 
ents, of  purchasers  in  good  faith  from  the 
grantee  company,  and  the  Secretary  of  the 
Interior  was  required  to  demand,  on  behalf 
of  the  United  States,  "payment  from  the 
company  which  has  so  disposed  of  sncli 
lands  of  an  amount  equal  to  the  govern- 
ment price  for  similar  lands;"  and  if  pay- 
ment was  refused,  within  a  time  named, 
"the  Attorney  General  was  to  institute  suits 
against  tlie  company  for  such  amount." 
Ibid. 

Under  the  authority  of  that  act,  the  pres- 
ent suit  was  bron^jht  by  the  United  States 
in  1903.  It  relates  to'  about  •4,300  [23.% 
acres  of  lands  in  Kossuth,  Palo  Alto,  and 
Dickinson  counties,  Iowa,  which,  the  United 
States  alleges,  were  erroneously  patented 
(in  1880)  to  the  defendant  railway  compa- 
ny. That  company  sold  the  lands  to  pur- 
chasers in  good  faith,  and  refuses  to  account 
to  the  United  States  for  the  proceeds  of 
such  sales. 

The  relief  asked  is  a  decree  compelling  the 
railway  company  to  account  for  such  pro- 
ceeds, and  declaring  such  indebtedness  to  be 
a  lien  U[K>n  all  funds  in  its  hands  realized 
from  the  above  sales.  The  company  took 
issue  with  the  government  by  answer,  but 
before  the  cause  was  heard,  the  material 
facts  were  stipulated  by  the  parties.  The 
circuit  court  dismissed  the  bill,  and  its 
judgment  was  affirmed  by  the  circuit  court 
of  appeals. 

In  order  that  the  groimds  upon  which  the 
lower  courts  proceeded  may  fully  appear, 
the  circumstances  under  whicli  the  deifend- 
ant  railroad  company  became  connected 
with  the  lands  must  be  stated. 

By  an  act  passed  May  12th,  1864,  chap. 
84,  Congress,  in  aid  of  the  construction  of 
certain  railroads,  granted  to  the  state  of 
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Iowa,  for  the  use  and  benefit  of  the  Mc- 
Orcgor  Western  Railroad  Ck>mpany,  "ever} 
alternate  section  of  land  designated  by  odd 
numbers  for  ten  sections  in  width  on  eacli 
side  of  said  roads;  but,  in  case  it  shall  ap 
pear  that  the  United  States  have,  when  the 
lines  or  routes  of  said  roads  are  definitely 
located,  sold  any  section  or  any  part  there 
of,  granted  as  aforesaid,  or  that  the  right 
of  pre-emption  or  homestead  settlement  lins 
nltached  to  the  same,  or  that  the  some  has 
been  reserved  by  the  United  States  for  any 
purpose  whatever,  then  it  shall  be  the  duty 
<if  the  Secretary  of  the  Interior  to  cause  to 
be  selected,  for  the  purposes  aforesaid,  from 
the  public  lands  of  the  United  States  near- 
•est  to  the  tiers  of  sections  above  specified, 
so  much  land  in  alternate  sections,  or  parts 
of  sections,  designated  by  odd  numbers,  as 
shall  be  equal  to  such  lands  as  the  United 
236]  States  have  sold,  reserved i  or  *other- 
wise  appropriated,  or  to  which  the  right  of 
homestead  settlement  or  pre-emption  has  at- 
tached, as  aforesaid,  which  lands  thus  indi- 
cated b}'  odd  numbers  and  sections,  by  the 
direction  of  the  Secretary  of  the  Interior, 
shall  be  held  by  the  state  of  Iowa  for  the 
uses  and  purposes  aforesaid:  Provided, 
That  the  lands  so  selected  shall  in  no  case 
lie  located  more  than  twenty  miles  from  the 
lines  of  said  roads:  Provided,  further,  That 
any  and  all  lands  heretofore  reserved  to  the 
United  States  by  any  act  of  Congress,  or  in 
nny  other  manner  by  competent  authority, 
for  the  purpose  of  aiding  in  any  object  of 
internal  improvement  or  other  purpose 
tchatever,  be,  and  the  same  are  hereby,  re- 
served and  excepted  from  the  operation  of 
this  act,  except  so  far  as  it  may  be  found 
necessary  to  locate  the  route  of  said  roads 
through  such  reserved  lands,  in  which  case 
the  right  of  way  shall  be  granted,  subject 
to  the  approval  of  the  President  of  the 
United  SUtes."  13  Stat  at  L.  72.  The 
provisions  of  this  act  were  duly  accepted  by 
the  state  in  1866.  Laws  of  Iowa,  1866, 
chap.  42,  p.  189. 

Tlie  McGregor  &  Western  Railroad  Com- 
pany failed  to  comply  with  the  conditions 
of  the  above  act.  Thereupon,  all  lands  and 
rights  to  land  granted  to  it  by  the  act  of 
1804  (the  lands  now  in  dispute  being  part 
of  those  so  granted)  were  "absolutely  and 
entirely  resumed  by  the  state  of  Iowa/*  by 
an  act  of  February  27th,  1868,  which  de- 
clared that  "the  same  be  and  are  as  fully 
and  absolutely  vested  in  the  state  as  if  the 
same  had  never  been  granted  to  said  rail- 
road company."  Laws  of  Iowa,  1868,  p.  20. 
Tlie  state  then,  by  an  act  of  March  31st, 
1808,  gave  the  benefit  of  the  grant  for  the 
road  in  question  to  the  McGregor  &  Sioux 
City  Railway  Company,  which  accepted  the 
terms  prescribed  by  that  act.  Laws  of 
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Iowa,  1868,  chap.  68,  p.  70.  But  that  com- 
pany also  failed  to  comply  with  the  terms  of 
Lhe  grant,  and  the  lands  and  rights  of  lands 
i^ranted  were  again  resumed  by  the  state, 
md  afterwards  were  passed  upon  certain 
^erms  and  conditions  to  the  Chicago,  Mil- 
waukee, ♦&  St.  Paul  Railway  Compa-  [237 
ny,by  an  act  passed  February  27th,  1878. 
The  latter  company  accepted  the  provisions 
:)f  that  grant,  and,  in  recognition  of  its 
rights,  the  ITnitcd  States,  in  1880,  patented 
to  the  state  for  the  benefit  of  that  company 
the  following  lands,  covered  by  the  act  of 
1 864 :  320  acres  in  Dickinson  county,  by  pat- 
ent of  April,  1880;  3754.81  in  Kossuth  and 
Palo  Alto  counties.  These  lands  enibractrd  all 
sued  for  except  two  tracts  aggregating  200 
acres  in  Kossuth  county,  to  which  the  pres- 
ent defendant  a»«Kerted  no  title.  Laws  of 
Iowa,  1878,  chap.  21,  p.  18.  Upon  compli- 
ance with  the  terms  and  conditions  pre- 
scribed in  that  act,  the  governor  of  Iowa 
was  authorized  to  patent  and  transfer  to 
the  present  defendant,  ttie  Chic.-ti^),  Mil- 
waukee, &  St.  Paul  Railway  Company,  the 
lands  mentioned  in  the  act  of  Congress  of 
1864. 

In  1864  and  1869  maps  of  definite  loca- 
tion, designating  the  line  of  said  road  in 
Iowa,  as  indicated  in  the  act  of  1864,  were 
filed  in  the  office  of  the  Commissioner  of 
tlie  General  Land  Office. 

It  is  alleged  in  the  bill  of  complaint  that, 
at  the  date  of  such  definite  location,  all 
the  lands  the  proceeds  of  the  sale  of  which 
the  government  new  claims,  and  which  were 
within  the  lOmile  or  place  limits  of  the 
railroad,  were  covered  by  existing  claims  of 
record  in  the  oflice  of  the  Commissioner  of 
the  General  Land  Office,  consisting  of  home- 
stead entries,  pre-emption  declaratory  state- 
ments, warrant  locations,  etc.,  and  were 
pending  before  the  Department  of  the  In- 
terior for  adjudication.  If  that  were  true, 
then,  by  the  very  terms  of  the  act  of  Con- 
gress, the  lands  in  question  would  have  been 
excepted  from  the  grant  of  1864.  But  tlie 
defendant  denied  in  its  answer  that  surh 
fact  existed,  and  it  does  not  appear  from  the 
evidence  that  any  homestead  entry,  pre-emp- 
tion declaratory  statement,  or  warrant  1<>- 
cation  had  been  made  prior  to  the  definite 
location  of  the  line  of  the  railroad.  On  the 
contrary,  it  was  stipulated  in  the  case  that 
prior  to  and  on  ♦August  :iOth,  1804. —  [S38 
which  was  after  the  passage  by  Congress  of 
the  original  granting  act,  and  was  the  date 
of  the  filing  of  the  plat  of  definite  loeation  of 
the  road, — none  of  the  lands  descrihtil  in  ike 
bill  of  complaint  had  been  covered  fry  any 
homestead  entnf,  pre-emption  declaratonf 
statement^  or  icarrant  locution  (>r  other  ex- 
isting claims  of  record  in  the  office  of  fht 
Comwissioner  of  the  General   iMnd  Offite^ 
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In  that  view,  and  if  this  were  the  whole 
case,  then,  beyond  all  question,  the  Yaw 
would  be  in  favor  of  the  railway  company; 
for  the  grant  of  1864  was  one  in  prcBsenti 
for  the  purposes  therein  mentioned,  and  ac- 
cording to  the  settled  doctrines  of  this  court, 
the  beneficiary  of  the  grant  was  entitled  to 
the  lands  granted  in  place  limits  which  had 
not  been  appropriated  or  reserved  by  the 
United  States  for  any  purpose,  or  to  which 
a  homestead  or  pre-emption  right  had  not 
attached  prior  to  the  definite  location  of  the 
road  proposed  to  be  aided.  The  grant  plain- 
ly included  odd-numbered  sections,  within 
10  miles  on  each  side  of  the  road,  which 
were  part  of  the  public  domain,  not  pre- 
viously appropriated  or  set  apart  for  some 
specific  purpose  at  the  time  of  the  definite 
location. 

But  the  government  insists  that  before  the 
passage  of  the  act  of  1864  these  lands  had 
been  reserved  by  what  was  done  under  or 
in  execution  of  what  is  known  as  the  swamp 
land  act  of  September  28th,  1850  [9  SUt 
at  L.  519,  chap.  84,  U.  S.  Comp.  Stat.  1901, 
p.  1586],  and  cannot,  therefore,  be  regarded 
as  granted  by,  but  were  excepted  from,  the 
operation  of  the  act  of  1864.  13  Stat,  at  L. 
72,  §  1,  chap.  84.  Consequently,  it  is  con- 
tended by  the  United  States,  patents  could 
not  have  been  legally  issued  to  the  railway 
company  under  the  act  of  1864.  The  con- 
tention of  the  railway  company,  on  the 
other  hand,  is  that  the  lands  in  question 
were  not,  in  fact,  swamp  or  overflowed  lands 
granted  by  the  act  of  1850,  to  wliich  any 
right  could  legally  attach  in  behalf  of  the 
state  under  that  act;  therefore,  it  is  con- 
tended that  nothing  done  under  that  act 
availed  or  could  have  availed  the  state  ex- 
2S9]  cept  a  decision  *or  ruling  by  compe- 
tent authority,  in  due  form,  that  these  lands 
were  in  fact  within  the  class  of  swamp  or 
overflowed  lands  mentioned  in  the  act  of 
1850. 

In  view  of  what  has  been  said,  it  becomes 
necessary  to  inquire  into  the  scope  and  ef- 
fect of  the  swamp  land  act  of  1850. 

By  the  act  of  Congress  of  September  28th, 
1850,  chap.  84,  Congress  granted  to  Arkan- 
sas all  the  atcamp  and  overflowed  lands  un- 
lit for  cultivation,  within  its  limits,  and 
which  remained  unsold  at  the  time,  to  en- 
able the  state  to  construct  the  necessary 
levees  and  drains  to  reclaim  such  lands. 
That  act  provided  that  it  should  be  "the  du- 
ty of  the  Secretary  of  the  Interior,  as  soon 
as  may  be  practicable  after  the  passage  of 
this  act,  to  make  out  an  accurate  list  and 
plats  of  the  lands  described  as  aforesaid, 
knd  transmit  the  same  to  the  governor  of 
the  state  of  Arkansas,  and,  at  the  request 
of  said  governor,  cause  a  patent  to  be  is- 
sued to  the  state  therefor;  and  on  that 
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patent,  the  fee  simple  to  said  lands  shall 
vest  in  the  said  state  of  Arkansas,  subject 
to  the  disposal  of  the  legislature  thereof: 
Provided,  however,  that  the  proceeds  of  said 
lands,  whether  from  sale  or  by  direct  ap- 
propriation in  kind,  shall  be  applied,  exclu- 
sively, as  far  as  necessary,  to  the  purpose  of 
reclaiming  said  lands  by  means  of  the  levees 
and  drains  aforesaid"  (§  2) ;  that  "in  mak- 
ing out  a  list  and  plats  of  the  land  afore- 
said, all  l^al  subdivisions,  the  greater  part 
of  which  is  'wet  and  unfit  for  cultivation,' 
shall  be  included  in  said  list  and  plats;  but 
when  the  greater  part  of  a  subdivision  is 
not  of  that  character,  the  whole  of  it  shall 
be  excluded  therefrom*'  (§  3);  and  that 
"the  provisions  of  this  act  be  extended  to, 
and  their  benefits  be  conferred  upon,  each 
of  the  other  states  of  the  Union  in  which 
such  swamp  and  overflowed  lands,  known 
and  designated  as  aforesaid,  may  be  situat- 
ed" (§4).  9  Stat,  at  L.  619,  chap.  84,  U.  S. 
Comp.  Stat.  1901,  p.  1587. 

We  have  seen  that  by  the  act  of  1864  the 
railroad  company,  by  the  grant  in  prassenti 
in  that  act  contained,  was  *to  get  the  [240 
odd-numbered  sections  within  10  miles  on 
each  side  of  its  line,  and  not  sold  by  the 
United  States  before  definite  location,  or  to 
which  no  right  of  pre-emption  or  homestead 
settlement  had  attached  at  the  time  of  such 
location,  or  which  had  not  been  previously 
reserved  by  the  United  States  for  some  pur- 
pose. It  is  stipulated  that  when  the  line 
of  the  railroad  was  definitely  located,  none 
of  the  lands  in  question  "were  covered  by 
any  homestead  entry,  pre-emption  declara- 
tory statements,  or  warrant  locations,  or 
other  existing  claims  of  record  in  the  office 
of  the  Commissioner  of  the  General  Land 
Office  of  the  Department  of  the  Interior." 
But  the  United  States  contends  that  what 
was  done,  prior  to  the  definite  location  of 
the  road,  for  the  purpose  of  bringing  these 
lands  under  the  operation  of  the  act  of  1850 
as  swamp  and  overflowed  lands,  created  a 
claim  that  covered  or  attached  these  lands. 
But  this  contention  of  the  government  must 
be  considered  in  the  light  of  the  fundament- 
al inquiry  whether  the  latter  claim  can  avail 
anything  wliatever  if  the  lands  were  not  in 
fact  swamp  or  overflowed  lands;  for  only 
lands  of  that  character  were  granted  by  the 
act  of  1850,  and  no  mere  claim  that  they 
were  swamp  or  overflowed  lands  could  make 
them  such,  unless  it  was  sustained  by  some 
decision  or  ruling  by  competent  authority  to 
that  effect.  There  never  was  any  such  de- 
cision or  ruling.  It  is  true  that  Dickinson, 
Palo  Alto,  and  Kossuth  counties — acting, 
we  may  assume,  for  the  purposes  of  this 
case,  under  the  sanction  of  the  state — ^made 
selections  of  those  lands  as  swamp  lands; 
but  it  is  stipulated  and  agreed  in  this  case 
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that  those  selections  were  never  adopted, 
ratified,  or  confirmed  in  any  manner  by  the 
Interior  or  Land  Department,  but  remained 
pending  and  undetermined  therein  down  to 
the  year  187G;  that  "during  that  time  the 
state  of  Iowa  claimed  said  lands  as  being 
swamp  and  overilowed  lands  granted  to  it 
under  and  by  virtue  of  said  act  of  Congress 
of  September  28,  1850,  and  as  having  been 
241]  selected  *as  such  by  said  several  coun- 
ties under  authority  of  an  act  of  its  legisla- 
ture, approved  January  13,  1853;  and  said 
McGregor  Western  Railroad  Company  and 
said  McGregor  &  Sioux  City  Railway  Com- 
pany (afterwards  McGregor  &  Missouri  Riv- 
er Railway  Company)  successively  made 
claims  to  the  same  lands  as  being  ncitlier 
swamp  nor  overflowed  in  character,  but  as 
inuring  to  them  respectively,  under  the  act 
of  Congress  of  May  12,  18G4,  as  place  lands, 
within  the  10-mile  limits  of  said  grant,  un- 
der the  plat  of  definite  location  fiied  August 
30,  1804;  that  on  May  31,  187G,  and  on  Oc- 
tober 21,  1876,  the  Commissioner  of  the  Gen- 
eral Land  Office,  upon  public  hearings  of 
the  matter  of  such  respective  claims,  and 
after  due  notice  to  all  parties  interested,  du- 
ly held  and  adjudged  in  writing  that  the 
lands  in  said  Dickinson,  Kossuth,  and  Palo 
Alto  counties,  Iowa,  mentioned  and  de- 
scril)ed  in  complainant's  exhibit  'A*  and  in 
paragraphs  11  and  12  of  defendant's  answer 
in  this  cause,  were  not  in  fact  ftwamp  or 
overflowed  lands,  and  were  not  of  a  charac- 
ter embraced  in  said  act  of  Congress  of  Sep- 
tember 28,  1850,  and  known  as  the  swamp 
land  act;  and  that  the  state  of  Iowa  and 
said  several  counties  were  never  entitled  to 
said  land»,  or  any  part  thereof,  under  said 
act.  Said  hearings  M'ere  had  pursuant  to 
the  requirements  of  tlie  act  of  Congress  of 
March  5,  1872  [17  Stat,  at  L.  37,  chap.  39], 
and  said  findings  and  decisions  of  the  Com- 
missioner were  never  appealed  from,  re- 
versed, or  modified  in  any  manner,  as  shown 
by  the  records  of  said  General  Land  Office." 
Nearly  thirty  years  have  passed  since  this 
decision  of  the  Land  Department,  and  the 
United  States,  without  ever  appealing  from 
the  decision  of  the  Land  Department,  now 
comes  forward  and  asks  a  court  of  equity 
to  cancel  the  patent  issued  in  1880  and 
1881,  under  which  the  railway  claims. 
Touching  this  aspect  of  the  case,  tlie  circuit 
court  of  appeals  said:  '*Since  then  most,  if 
not  all,  of  the  lands  have  been  sold  and  con- 
veyed to  numerous  purchasers  of  small 
tracts,  who  bought  them  in  good  faith  and 
212]  for  value.  •Twenty-five  years  or  more 
of  quiet  enjoyment  of  the  land  in  question 
have  now  elapsed.  No  fraud  or  unfair  prac- 
tices in  any  stage  of  the  proceedings  leading 
up  to  the  final  patents  are  charged  against 
the  railway  coni])any  or  any  persons  acting 
1020 


for  it.  In  such  circumstances,  it  would,  in 
our  opinion,  be  inequitable  %nd  conducive 
of  no  good  results  to  grant  the  relief  sought 
by  this  bill."  [87  C.  C.  A.  600,  100  Fed. 
826.] 

In  determining  this  case,  it  must  not  be 
overlooked  that  the  act  of  Congress  confers 
upon  the  Secretary  of  the  Interior,  and  up- 
on him  alone,  the  power  to  identify  particu- 
lar lands  as  swamp  and  overflow  lands  em- 
braced by  the  act  of  1850.  Referring  to  the 
2d  section  of  that  act,  Mr.  Justice  Miller, 
speaking  for  the  court  in  French  v.  F^an, 
93  U.  S.  160,  171,  23  L.  ed.  812,  813,  said: 
*'It  was  under  the  power  conferred  by  this 
section  that  the  patent  was  issued  under 
which  defendant  holds  the  land.  We  are  of 
opinion  that  this  section  devolved  upon  the 
Secretary,  as  the  head  of  the  Department 
which  administered  the  affairs  of  the  public 
lands,  the  duty,  and  conferred  on  him  the 
power,  of  determining  what  lands  were  of 
the  description  granted  by  that  act,  and 
made  hia  office  the  tribunal  whose  decision 
on  that  subject  teas  to  be  controlling.*'  To 
the  same  effect,  on  this  point,  are  Ehrhardt 
v.  Hogaboom,  115  U.  S.  67,  68,  20  L.  ed. 
340,  5  Sup.  Ct.  Rep.  1157,  and  Rogers  Loco- 
motive Mach.  Works  v.  American  Emigrant 
Co.  104  U.  S.  559,  571,  41  L.  ed.  552,  657, 
17  Sup.  Ct.  Rep.  188.  In  the  latter  case  the 
court  said :  'The  identification  of  landa  em- 
braced by  the  swamp  land  act  was  therefore 
necessary  before  the  state  could  claim  a  pat- 
ent or  exercise  absolute  control  of  them." 

We  repeat  that  it  must  be  taken  tlaat 
these  lands  were  not  «wamp  or  overflowed 
lands  that  had  been  reserved  by  the  United 
States  under  the  act  of  1850.  That  fact 
must  be  regarded  as  conclusively  established, 
as  between  the  present  parties.  We  say  con- 
clusively established;  for,  after  full  notiet 
to  all  parties  who  were  concerned  in  the 
matter,  and  who  had  asserted  titles  to  these 
lands,  the  'Commissioner  of  the  Gen-  [24S 
eral  Land  Office  decided,  in  1876,  after  full 
hearing,  that  these  lands  were  not,  in  fact, 
swamp  or  overflowed  lands,  and  that  neither 
the  slate  nor  any  of  its  counties  tcere  en- 
titled to  them  or  any  of  them  under  the  act 
of  JS'W,  That  hearing  by  the  Commissioner 
was  had  pursuant  to  said  act  of  Congress 
of  March  5th,  1872,  chap.  39,  which  provid- 
ed, among  other  things,  that  the  decision 
should  be  ''without  prejudice  to  legal  entries 
or  the  rights  of  bona  fide  settlers  under  the 
homestead  and  preemption  laws  of  the 
United  States  prior  to  the  date  of  this  act" 
17  Stat,  at  L.  37.  In  any  view,  that  deci- 
sion was,  in  contemplation  of  law,  one  by 
the  Secretary  of  the  Interior,  who,  by  the 
original  act  of  1C50,  was  directed  to  make 
out  accurate  lists  or  plats  of  the  lands  de- 
scribed bv  that  act  as  swamp  and  overflowed 
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lands.     Wilcox  ▼.  Jackson,  13  Pet.  498,  10 
L.  ed.  264;   VVolsey  v.  Chapman,  101  U.  8. 
765,  768,  25  L.  ed.  915,  919.     The  decision 
was  never  appealed  from,  and  has  never  been 
reversed   or   modified.     The   United   States 
now  comes,  many  years  after  such  decision, 
and  in  disregard  of  the  unreversed  decision 
of  the  Land  Department,  asks  a  decree  which 
cannot  be  rendered  except  upon  the  theory 
that  these  lands  were,   in  fact,  swamp  or 
overflowed  lunds.    We  cannot  adopt  this  the- 
ory nor    make    any  such    decree    as    that 
asked.    By  the  act  of  J  850,  Congress  granted 
in  prctsenti  to  the  state  only  swamp  and 
overflowed  lands  within  its  limits;  and  the 
state  legally,  we  may  concede,  for  the  pur- 
poses of  this  case,  passed  its  interest  in  such 
lands  to  the  counties  in  which  they  were 
situated.    A  dispute  arose  between  the  par- 
ties interested  in   the  question  before  the 
Land   Department,   among  whom   were  the 
counties  claiming,  by  sanction  of  the  state, 
to  have  legally  selected  the  lands  under  the 
act  of  1850,  as  to  whether  the  lands  were, 
in  fact,  swamp  or  overflowed  lands.    That 
dispute,   upon   notice   and   hearing,   as   we 
have  seen,  was  decided  adversely  to  the  con- 
tentions of  the  state  and  of  the  counties  in 
question,  by  the   Department  which   alone 
244]  had    authority    to    ^determine    what 
were  and  what  were  not  swamp  or  overflowed 
lands.     We  perceive  no  sound  reason  why 
that  decision,  unreversed  and  unmodified  in 
any  respect,  should  not  be  accepted  as  con- 
clusive of  the  essential  facts  upon  which  it 
was  based.    In  that  view,  the  United  States 
has  no  standing  in  a  court  of  equity  to  ob- 
tain a  decree  that  will  be  in  disregard  of  the 
fact  thua  conclusively  found  by  the  Land 
Department.     Therefore,  their  certification 
'to  the  state  for  the  benefit  of  the  railway 
company,  under  the  act  of  1804,  cannot  be 
iield  to  have  been  an  error.     It  is,  in  sub- 
stance, admitted — at  any  rate,  the  record 
shows — that  if  the  lands  were  not  swamp  or 
overflowed,    the   company    was   entitled    to 
them  under  the  act  of  1864,  as  lands  not 
previously   reserved,  but    granted    for    the 
benefit  of  the  railway  company.    If,  notwith- 
standing the  decision  of  the  Land  Depart- 
nient»  the  court  should  determine  the  rights 
of  the  parties  according  to  the  facts  present- 
ed to  that  Department,  it  would  be  confront- 
ed with  the  fact,  established  by  the  record, 
that  the  lands  in  question  were  not  swamp 
or  overflowed.     We  omit  any  reference  to 
other  questions,  which,  if  determined,  would 
lead  to  the  same  result  as  above  stated. 
The  decree  dismissing  the  bill  was  right  and 
the  judgment  of  the  Circuit  Court  of  Ap- 
peals is  sustained. 
ft4  li.  ed. 


•JAMES  H.  HOLT,  Plff.  in  Err.,  [245 

v. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  245-254.) 

Indictment  —  sufllciency  of  allegations 
—  place  within  exclusive  Federal  ju- 
risdiction. 

1.  An  allegation  in  an  indictment  for 
murder  that  the  crime  was  committed 
"within  the  Fort  Worden  ^lilitary  Reserva- 
tion, a  place  under  the  exclusive  jurisdic- 
tion of  the  United  States,*'  charges  with 
sufficient  clearness  that  such  reservation 
was  under  the  exclusive  -jurisdiction  of  the 
United  States  at  the  time  of  the  murder. 

[For  other  cases,  see  Indictment  and  luforina- 
tion,  II.  b,  in  Digest  Sup.  Ct.  lUOS.) 

Indictment  —  murder  —  allegations  of 

felony  and  malice  aforetliought. 

^2.  An  indictment  for  murder  which 
charges  that  the  acts  constituting  the  as- 
sault were  made  feloniously  and  with  mal- 
ice aforethought  need  not  contain  such  alle- 
gations in  the  preliminary  averment  of  as- 
sault. 

[For  other  cases,  see  Indictment  and  Informa- 
UoD,  II.  b,  in  Digest  Sup.  €:t.  190$.] 

Indictment  —  quashing  —  incompeten- 
cy of  evidence  before  grand  Jury. 

3.  An  indictment  need  not  be  quashed  be- 
cause the  grand  jury  considered  testimony 
of  admissions  by  the  prisoner  which  were 
obtained  under  circumstances  that  made 
them  incompetent. 

[For  other  cases,  see  Indictment  and  Infor- 
mation, IV.,  in  Digest  Sup.  Ct.  1908.] 

Appeal  —  discretion  below  —  challenge 

to  juror. 

4.  The  trial  court's  refusal  to  sustain 
a  challenge  to  a  juror  for  cause  will  not  be 
disturbed  by  an  appellate  court,  where  it 
appears  from  the  examination  of  such  juror 
that  he  had  not  talked  with  anyone  who 
purported  to  know  about  the  case  of  his 

Note.  —  On  charge  of  time  and  place  in 
indictment  for  homicide — see  note  to  Com. 
V.  Snell,  3  L.R.A.(N.S.)  1019. 

On  the  sufficiency  of  an  indictment  for 
murder — see  note  to  Bergemann  v.  Backer, 
39  L.  ed.  U.  S.  845. 

On  personal  knowledge  of  facts  to  be 
proved  as  alTecting  competency  of  juror — see 
note  to  State  v.  Stentz,  63  L.R.A.  807. 

On  reversal  of  conviction  because  of  un- 
fair or  irrelevant  argument  or  statement  of 
facts  by  prosecuting  attorney — see  note  to 
People  V.  Fielding,  40  L.R.A.  641. 

On  permitting  separation  of  jury  in  capi- 
tal case — see  note  to  Armstrong  v.  State, 
24L.R.A.(N.S.)  776. 

On  admissibility  in  evidence  against  ac- 
cused of  documents  or  other  things  taken 
from  him — see  note  to  State  v.  Edwards,  59 
L.R.A.  465. 

On  the  presumption  of  innocence — see 
note  to  Coffin  v.  United  States,  39  L.  ed. 
U.  S.  481. 

As  to  what  constitutes  a  reasonable  doubt 
criminal   cases — see  note   to   Lovctt  v. 
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own  knowledge,  bnt  that  he  had  taker 
newspaper  atatementa  for  facte,  that  he  hai 
no  opinion  other  than  that  derived  from  thi 
newspapers,  and  that  evidence  would  changi 
it  very  easily,  although  it  would  take  aotai 
evidence  to  remove  it,  and  he  testified  thai 
if  the  evidence  failed  to  prove  the  facta  al 
leged  in  the  newapapeT,  he  would  decide  ae 
cordinj;  to  the  evidence  or  lacic  of  evidenc< 
at  the  trial,  and  thought  he  could  try  th( 
case  solely  upon  the  evidence,  fairly  wi<! 
impartially. 
[For  other  eaiiea,  aea  Appeal  and  Error,  VIll 

1,  e.  Id  DigeM  Sup.  Ct.  1908.1 
Appeal—  discretion  below  —  refnsftl  tc 

exclude  Jnry  during  ttrgnment. 

G.  The  refusal  to  exclude  the  jurors  dur- 
ing coun Bel's  argument  over  the  admissi- 
bility  of  ftdmiaiionB  alleged  to  have  facer 
made  by  the  accused  is  not  an  abuts  of  the 
trial  court'a  diacretionj  where  the  evidence 
to  which  they  listened  was  simply  evidence 
of  facts  deemed  by  tlic  judge  sufficient  tc 
show  that  tfae  statements,  if  any,  were  not 
freely  made,  and  no  evidence  was  admitted 
tliat  the  prisoner  had  made  any  confession, 
and  his  statements  were  excluded, — especial 
1y  since  the  judge  stated  that  the  jurors 
were  to  decide  the  case  on  the  testimony  as 
it  came  from  the  witnesses  on  tfae  st^nd, 
and  not  on  what  counsel  might  say,  and 
told  them  in  the  strongest  terms  tliat  the 

Creliminary  evidence  that  he  was  hearing 
ad  no  bearing  on  the  question  tfaey  had  to 


Appeal   —   prejudicial   error  —  retnarks 

of  conneel. 

6.  The  conduct  of  a  Federal  district  at- 
torney on  a  trial  for  murder,  in  character 
icing  as  confessions  certain  aDc^ed  state- 
ments of  the  prisoner  which  were  excluded 
because  they  were  not  freely  made,  does  not 
require  a  reversal  of  the  conviction,  where 
the  court  told  the  jnrora  that  they  were 
to  decide  the  case  on  the  testimony  of  the 
witnesses,  and  not  on  what  counsel  might 
say. 


Appeal  —   discretion  below  —  permll- 
tlRK    Jarori    to    separate    and    read 

ne  we  pollers. 

7.  The  trial  court  does  not  abuse  ita  die- 
cretion  in  refusing  to  grant  a  motion  for  a 
new  trial  in  a  capital  ease  because  the  jury, 
being  allowed  to  separate,  read  the  local 

[For  o 

1.  8. 
Documentary  evidence  —  proving  scene 

of  crime  to  be  within  czclnslTe  Fed* 

eral  jarlsdlf^lon. 

8.  The  deeds  and  condemnation  proeeed- 
ings  under  which  the  United  States  claims 
title  to  a  military  reservation,  the  scene  of 
a  crime,  and  the  otScial  maps  in  the  En 
gineer's  Department,  made  from  original 
surveys  under  tfae  authority  of  the  War 
Department,  and  a  bonk  showing  titles  to 
the   reservation,  compiled   under   the  aamc 

loss 


authority,  are  admiatible  In  evideoee  to 
show  that  the  premises  in  question  were 
within  the  exclusive  jurisdiction  of  the 
United  States. 

[Dociimentarx  EvMeuce  sencrallv.  see  Btl- 
dence.  IV.,  In  Digest  Bap.  Ct.  190S.I 

Evidence  —  sDlHciency  —  sliowiug  that 
scene  of  crime  was  within  exclusive 
Federal  Jnrlsdictlon. 

9.  The  evidence  is  sufficient  to  sustain 
the  finding  of  the  jury  that  the  scene  of  a 
lomicide  was  within  the  exclusive  Federal 
iurisdiction,  where  the  deeds  and  condeu- 
lation  proceedings  assented  to  by  state  leg- 
.alation  and  authorized  by  Congress,  under 
vhieb  the  United  States  claimed  title  to  the 
>remiBes  aa  a  military  reservation,  were  put 
Q  evidence,  together  with  official  maps  in 
:he  Engineer's  Department,  made  from  orig- 
nal  surveys  under  the  authority  of  the  War 
department,  and  a  book  showing  titles  to 
Luch  reservation,  compiled  under  the  same 
lutfaority,  even  if  evidence  of  tbe  de  facU> 
exercise  of  exclusive  jurisdiction  was  not 
(nough. 

For   other   cases,   see   Evidence,   ZIL   b,   to 

Direst  Sop.  Ct.  1»08,] 
i^rlminal     law  —  Bel(-,lncrlmlnatk>it  — 
exhibition  of  self. 

10.  The  protection  against  aelf-incrimina- 
jon  afforded  by  U.  S.  Const.,  6th  Amend., 
ntends  to  the  >tse  against  the  accused  of 
communications  extorted  from  him  by 
ifaysical  or  moral  compulsion,  but  not  tA 
evidence  obtained  from  the  exhibition  of 
lis  person,  such  as  testimony  as  to  U»e  fit 
if  a  blouse  which  fae  was  forced  to  put  on. 
For  otber  cnses,  see  Crlnilsal  Law,  III.  b,  3. 

In   Digest  Bap.   Ct.  l»Oai 
i:vldence  wrongfnlljr  obtained  —  admls- 
sibllltj. 

11.  Testimony  that  the  accused  pnt  <»  a 
ilouse,  and  that  it  fitted  him,  is  not  made 
nadmissible  on  the  question  whether  or 
lot  it  belonged  to  faim,  because  the  prisoner 
id  this  under  duress,  since,  even  assuming 
hat  such  evidence  was  improperly  obtained. 
t  is  still  competent. 

For  other  canes,  mv  Evidence.  Till..  In  Dl- 
ttt    Sup.   CL    1908.] 

ippeal  ^  retuelng  requested  Instrac- 
tion. 

12.  The  refusal  of  the  trial  eoart  to  give 
equested  instructions  as  to  the  presump- 
ion  of  innocence  and  as  to  reaaonable  donbt 
I  not  error,  where  tfae  jury  were  otherwise 
illy  and  correctly  instructed  on  these  mat- 

For  otber  cases,  see  Appeal  and  Brror.  S12T- 
SMl,  In  Digest  Sap.  Ct  1908.] 

Instrnctlons  —  preaunptlon  ot 


13.  The  jury  is  correctly  instrocted  as  to 
le  presumption  of  innocence  where  tbr 
}nrt  states  that  a  criminal  prosecution  be- 
ins  with  the  presumption  that  the  defend- 
nt,  although  accused,  is  innocent,  and  that 
>  overcome  this  legal  presumption  the  evi- 
m<x  must  be  clear  and  eonviheing,  and 
ifflcicntly  strong  to  oonvinoe  the  jury  be- 
ond  a  reasonable  doubt  that  the  defendaat 
.  Builty. 
for  oiht-r  cn«es,   see  Trial,  Till.  c.  la  W 

Best    aup.    Ct    1908.] 
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Appeal  —  exception   to  instruction  — 
fluincicncy. 

14.  An  instruction  as  to  reasonable  doubt, 
which,  after  defining  such  doubt  as  an  ac- 
tual doubt  which  a  juror  is  conscious  of  aft- 
er reviewing  in  his  mind  the  entire  case, 
giving  consideration  to  all  the  testimony, 
and  one  which  he  believes  would  cause  a 
reasonable  man  in  any  matter  of  like  im- 
portance to  hesitate  to  act,  denies  the  no- 
tion that  any  mere  possibility  is  sufficient 
ground  for  such  a  doubt,  and  adds  that,  in 
the  performance  of  jury  service,  jurors 
should  decide  controversies  as  they  would 
any  important  question  in  their  own  affairs, 
is  good  as  against  a  general  exception. 

[For  otber  cnsoa,  see  Appeal  and  Error,  8019- 
3039,   iu    DlKOst   8up.   Ct.   1008.] 

Triui  —  requested    Instruction  ^  repeti- 
tion. 

15.  The  trial  court  need  not  give  a  re- 
quested instruction  which  it  has  already 
given  in  its  charge. 

[For  other  riiRt's.   «r»p  Trial,   810-822,  in   Di- 
gest Sup.  Ct.  1908.] 

[No.  231.] 

Argued  October  13,  14,  1010.     Decided  Oc- 
tober 31,  1910. 

IN  ERROK  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Washington  to  review  a  conviction  for 
murder,  alleged  to  have  been  committed  in 
a  place  within  the  exclusive  Federal  juris- 
diction.    AfTirmcd. 

*See  same  case  below  on  motion  for  new 
trial,  168  Fed.  141. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hugh  M.  Caldwell  argued  the  cause, 
and,  with  Messrs.  C.  F.  Riddell  and  John 
Lewis  Smith,  filed  a  brief  for  plaintiff  in 
error: 

The  indictment  is  not  according  to  ap- 
proved forms. 

Wharton,  Precedents  of  Indictments  A 
Pleas,  14,  16. 

Every  ingredieht  of  which  the  offense  is 
composed  must  be  accurately  and  clearly  ex- 
pressed in  the  indictment  and  must  be 
charged  positively,  and  not  inferential ly. 
f  United  States  v.  Simmons,  96  U.  S.  360, 
24  L.  ed.  819;  United  States  y.  Mann,  95 
U.  S.  580,  24  L.  ed.  531;  United  States  v. 
Cruikshank,  92  U.  S.  542,  23  L.  ed.  58^8; 
United  States  v.  Cooky  17  Wall.  168,  21 
L.  ed.  638;  United  States  v.  Hess,  124  U.  S. 
483,  31  L.  ed.  510,  8  Sup.  Ct  Rep.  571; 
Evans  v.  United  States,  153  U.  S.  584,  38 
L.  ed.  830, 14  Sup.  Ct.  Rep.  934,  9  Am.  Crim. 
Rep.  668;  United  States  v.  Cooly,  4  Cranch, 
C.  C.  707,  Fed.  Cas.  No.  14,859;  1  Bishop, 
Cnm.  Proc.  2d  ed.  §  81;  Archbold  Crim.  PI. 
A  Ev.  18th  ed.  54,  265;  Archbold,  Crim.  Pr. 
A  PI.  87;  United  SUtes  v.  Potter,  56  Fed. 
103;  People  y.  Willis,  24  Misc.  637,  54  N.  Y. 
54  Id,  ed. 


Supp.  136;  State  y.  Rowell,  70  Vt  411,  41 
Atl.  430;  Pritchard  y.  People,  149  111.  50, 
36  N.  E.  103;  State  y.  Gaffrey,  3  Pinney 
(Wis.)  371;  State  v.  Patrick,  3  Wis.  814; 
Fonts  V.  State,  8  Ohio  St.  113;  Thomas  v. 
Com.  2  Rob.  (Va.)  796;  State  v.  Gallaughcr, 
123  Iowa,  378,  98  N.  W.  906;  State  v.  Ash- 
pole,  127  Iowa,  680,  104  N.  W.  281 ;  State  v. 
Hagan,  164  Mo.  654,  65  S.  W.  249;  State  v. 
Gassard,  103  Mo.  App.  143,  77  S.  W.  473: 
State  V.  Furgerson,  152  Mo.  92,  53  S.  W. 
427;  Moline  v.  State,  67  Neb.  104,  93  N.  W. 
228;  State  v.  Eddy,  46  Or.  625,  81  Pac.  94U 
82  Pac.  707;  Kearney  y.  State,  48  Md.  16. 
People  y.  Logan,  1  Nev.  110;  State  v.  ILil- 
der,  2  M'Cord,  L.  377,  13  Am.  Dec.  738: 
Cook  V.  State,  72  Miss.  517,  17  So.  228: 
Banks  v.  State,  157  Ind.  197,  60  N.  E.  1090: 
SUte  V.  Rector,  126  Mo.  328,  23  S.  W.  1074. 

The  indictment  was  insufficient  in  that 
the  assault  is  not  charged  to  be  felonious. 

\yharton.  Precedents'  of  Indictments  & 
Pleas,  42;  Chase  v.  SUte,  50  Wis.  517,  7  N. 
W.  376. 

Where  the  defendant  is  compelled  to  testi- 
fy before  the  grand  jury,  or  confessions  are 
obtained  from  him  by  hope  inspired  by  as- 
surances of  immunity,  or  by  fear  induced  by 
threats,  and  such  confessions  caused  the  in- 
dictment, the  same  is  invalid,  as  no  one  can 
be  compoUed,  in  a  criminal  case,  to  be  a 
witness  against  himself. 

State  V.  Ffoiseth,  16  Minn.  296,  Gil.  200; 
People  V.  Haines,  6  N.  Y.  Crim.  Rep.  103,  1 
N.  Y.  Supp.  55;  Boonfe  v.  People,  148  111. 
440,  36  N.  E.  09;  Cullen  y.  Com.  24  Gratt. 
624;  Com.  ex  rel.  Jack  v.  Crans,  2  Clark 
(Pa.)  172;  People  v.  Singer,  18  Abb.  N.  C. 
96,  5  N.  Y.  Crim.  Rep.  2;  Royce  v.  Territory, 
5  Okla.  61,  47  Pac.  1083;  Corley  v.  SUte,  50 
Ark.  305,  7  S.  W.  255;  United  SUtes  v. 
Charles,  2  Cranch,  C.  C.  76,  Fed.  Cas.  No. 
14,786;  United  SUtes  v.  Farrington,  5  Fed. 
343;  United  States  v.  Kilpatrick,  16  Fed. 
774 ;  United  SUtes  v.  Jones,  69  Fed.  978 ; 
Joyce,  Indictments,  §  103;  SUte  v.  Houston, 
50  Iowa,  512. 

Evidence  of  confessions  ought  never  to  be 
admitted  before  a  grand  jury,  except  under 
the  direction  of  the  court,  or  unless  the 
prosecuting  officer  of  the  government  is  pres- 
ent and  carefully  makes  the  preliminary 
inquiry  necessary  to  render  the  evidence  ad- 
missible. 

United  SUtes  y.  Kilpatrick,  16  Fed.  771. 

The  rule  which  may  be  adduced  from  the 
authorities,  and  which  seems  most  consistent 
with  the  policy  of  the  law,  is  that  whenever 
it  becomes  essential  to  ascerUin  what  has 
transpired  before  a  grand  jury,  it  may  be 
shown,  no  matter  by  whom;  and  the  only 
limitation  is  that  it  may  not  be  shown  how 
the  individual  jurors  voted,  or  what  theV 
said   during   their    iuvestigations,   because 
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this  cannot  sene  any  of  the  purposes  of  State,  65  Miss.  44,  7  Am.  St.  Rep.  634,  3 

justice.                                                                 '  So.  188;  Draughn  v.  State,  76  Miss,  574,  25 

United  States  v.  Farrington,  6  Fed.  347;  1  So.  153,  11  Am.  Crim.  Rep.  192;  Cor  ley  ▼. 

State  V.  Campbell,  73  Kan.  688,  9  L.R.A.  I  State,   supra;    Hall   v.   State,   65   Ga.    37; 

(N.S.)  533,  85  Pac.  784,  9  A.  &  E.  Ann.  Cas.  Woolfolk  v.  State,  81  Ga.  551,  8  S.  E.  724; 

1203;  Royce  v.  Territory  and  United  States  Kirk  v.  Territory,  10  Okla.  46,  60  Pac.  797; 

V.  Charles,  supra;  United  States  v.  Coolidgc,  State  v.  Vey,  21  S.  D.  612,  114  N.  W.  719; 

2  Gall.  364,   Fed.  Cas.  No.   14,858;    Low's  State  v.  Williams,  31   Nev.   3C0,   102   Pac 

Case,  4  Me.  439,  16  Am.  Dec.  271;  Burdick  974;   State  v.  Allison    (S.  D.)    124  N.  W. 

v.  Hunt,  43  Ind.  381;  Manion  v.  People,  20  747;  Wigmore,  Ev.  §§  861,  1451,  1808;  Am- 

111.  App.  532;   Bresslcr  v.  People,  117  111.  mons  v.  State,  80  Miss.  592,  18  L.R.A.(NA) 

422,  8  N.  E.  62 ;  State  v.  Wood,  53  N.  H.  768,  92  Am.  St.  Rep.  607,  32  So.  9,  12  Am. 

484;   Com.  v.  Hill,  11  Cush.  137;   Cora.  v.  Crim.  Rep.  82. 

Mead,  12  Gray,  167,  71  Am.  Dec.  741;  Way  The  district  attorney  was   permitted  to 

v.  Butterworth,  106  Mass.  75;  State  ▼.  Van  use  unfair  and  unjust  means  to  procure  a 

Buskick,  59  Ind.  384,  3  Am.  Crim.  Rep.  353 ;  conviction  in  this  case,  warranting  a  revers- 

Com.  V.  Green,  126  Pa.  531,  12  Am.  St.  Rep.  al. 

894,  17  Atl.  878,  8  Am.  Crim.  Rep.  391 ;  12  Cyc.  Law  &  Proc.  p.  571 ;   People  ▼. 

Gordon  v.  Com.  92  Pa.  216.  37  Am.  Rep.  Wells,  100  Cal.  459,  34  Pac.  1078;  Newby 

<J72;    Huidekoper  v.  Cotton,  3  Watts,   56;  v.  People,  28  Colo.  16,  62  Pac.  1035;  Holder 

Doyle   ▼.   State,    17   Ohio,   222;    People   v.  v.  State,  58  Ark.  473,  25  S.  W.  279;  Tucker 

Haines  and  People  v.  Singer,  supra;  People  v.  Henniker,  41  N.  H.  317;  People  v.  Shan- 

T.   Shattuck,   6  Abb.   N.   C.   33;    People  v.  ley,  49  App.  Div.  63,  63  N.  Y.  Supp.  454; 

Hulbut,  4Denio,133,47  Am.Dec.244;  State  People  v.  Milks,  55  App.  Div.  384,  06  N.  Y. 

V.  Benner,  64  Me.  267;   State  v.  I  vey,  100  Supp.  889;  Hardtkc  v.  State,  67  Wis.  552, 

N.  C.  539,  5  S.  E.  407,  7  Am.  Crim.  Rep.  30  N.  W.  723,  7  Am.  Crim.  Rep.  677;  Sasse 

^45;  State  v.  Broughton,  29  N.  C.   (7  Ired.  v.  State,  68  Wis.  530,  32  N.  W.  849;  Wyatt 

L.)  96,  45  Am.  Dec.  507;  Territory  v.  Hart,  v.  State  (Tex.  Crim.  Rep.)   124  S.  W.  929; 

7  Mont.  42,  14  Pac.  768;  State  v.  Will,  97  Hall  v.  United  SUtes,  150  U.  S.  76,  37  L. 

Iowa,  58,  65  N.  W.  1010;  State  v.  Clifford,  ed.   1003,  14  Sup.  Ct.  Rep.  22;   Graves  ^ 

86  Iowa,  550,  41  Am.  St.  Rep.  518,  53  N.  W.  United  States,  150  U.  S.  118,  37  L.  ed.  1021, 

299;  Ex  parte  Schmidt,  71  Cal.  212,  12  Pac.  14  Sup.  Ct.  Rep.  40. 

^5,  7  Am.  Crim.  Rep.  224;  United  States  v.  Persistence  on  the  part  of  the  district  at- 

Kirkwood,  5  Utah,  123,  13  Pac.  234;  State  torney  in  asking  questions  which  he  knovk-s, 

T.  Moran,  15  Or.  262,  14  Pac.  419;  Thomas  or  has  reason  to  suppose  from  their  charac- 

v.  Com.  supra ;  Little  v.  Coin.  25  Gratt.  921 ;  ter,   the  court   will   not  permit   to  be  an- 

State  V.   Grady,   84   Mo.   220;    Crocker   v.  swered,  constitutes  reversible  error. 

State,   Meigs,    127;    People   v.   Lauder,    82  People  v.  Mullings,  83  Cal.  138,  17  Am. 

Mich.  161,  46  N.  W.  956;  4  Wigmore,  Ev.  St.  Rep.  223,  23  Pac.  229;  Cargill  v.  Com. 

§  2362;  1  Bishop,  New  Crim.  Proc.  §  857;  12  Ky.  L.  Rep.  143,  IS  8.  W.  916;  Gale  ▼. 

Thompson  &  M.  Juries  §  703;  1  Wharton,  People,  26  Mich.  157;  Barton  v.  Bruley,  119 

Ev.  §  601;  3  Rice.  Crim.  Ev.  p.  409.  Wis.  329,  96  N.  W.  815;  People  v.  Derbert, 

Error   in   the  selection   of   the   jury   de-  138  Cal.  467,  71  Pac.  564;  People  v.  Smilie, 

prived  the  defendant  of  a  trial  before  an  im-  118  App.  Div.  611,  103  N.  Y.  Supp.  348; 

partial  jury.  State  v.  Trueman,  34  Mont.  249,  85  Pac 

Rose  v.  State,  2  Wash.  310,  26  Pac.  264;  1024;  State  v.  Blydenbnrg,  135  Iowa,  264, 
State  V.  Murphy,  9  Wash.  204,  37  Pac.  420;  112  N.  W.  634,  14  A.  &  K  Ann.  Caa.  443; 
State  V.  Wilcox,  11  Wash.  215,  39  Pac.  386;  Spencer  v.  Com.  32  Ky.  L.  Rep.  880,  107 
State  V.  Rutten,  13  Wash.  203,  43  Pac.  30;  g,  w.  342;  Wigmore,  Ev.  §  1808. 
State  V.  Moody,  18  Wash.  165,  61  Pac.  356;  jt  ig  error  for  the  prosecutor  to  make  ai^ 
«tate  V.  Lattin,  19  Wash.  57,  52  Pac.  314;  statement  in  the  presence  of  the  jury  fan- 
State  V.  Stentz,  30  Wash.   134,  63  L.R.A.  ,  .       ^hat  the  accused  has  confessed  the 

!?!'  '^L^l^'  ^^IL^^^^""'  ^'^7'  ^^^?f^•  Clime  for  which  he  is  being  tried,  unless  evi- 
441,  78  Pac.  1001;  Crawford  v.  United  jence  tending  to  prove  such  matter  is  sub- 
states,  212  U.  S.  183,  196,  53  L.  ed.  465,  ."/ ,  !  1^  •  ""i-t^r  is 
470,  29  Sup.  Ct.  Hep.  260,  15  A.  &  E.  Ann.  ™*"!^^^  w:n"™, 
Cas.  392;  Ex  parte  Vermilyea,  6  Cow.  565;  "  "  "^       "   """ 


State  V.  Williams  and  Hardtke  v.  State, 


People  v.  Vermilyea,  7  Cow.  108.  ^"P''*-              ,                      ^.         .  ^        ai- 

It  is  error  to  refuse  to  exclude  the  jury  That  remarks  or  proceedings  mherent^f 

from  the  court  room  during  the  presentation  prejudicial  to  the  accused,  and  having  a  tea- 

of  the  argumente  of  law  and  testimony  im-  dency  to  deprive  him  of  a  fair  trial,  aw 

proper  for  the  jury  to  hear,  and  calculated  ground    for    reversal  •  and   new    trial,    hai 

to  prejudice  the  jury  against  the  defendant,  been  repeatedly  held,  notwithstanding  the 

Carter  ▼.  State,  37   Tex.  362 ;    Ellis  v.  fact  that  an  attempt  has  been  made  to  ob- 
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literate  from  the  minds  of  the  jurors  the 
prejudicial  eflfects  of  the  same. 

Rudd  V.  United  States,  97  C.  C.  A.  462, 
173  Fed.  912;  Starr  v.  United  States,  163 
U.  S.  614,  626,  38  L.  ed.  841,  845,  14  Sup. 
Ct.  Rep.  919. 

The  presumption  always  is  that  error  pro- 
duces prejudice.  It  is  only  when  it  appears 
«o  clear  as  to  be  beyond  doubt  that  the  error 
challenged  did  not  prejudice,  and  could  not 
have  prejudiced,  the  complaining  party,  that 
the  rule  that  error  without  prejudice  is  no 
ground  for  reversal  is  applicable. 

People  V.  Altman,  147  N.  Y.  473,  42  N.  E. 
180;  People  v.  Smilie  and  People  v.  Wells, 
supra;  People  v.  Bowers,  79  Cal.  41.5,  21 
Pac.  752;  I'nion  P.  R.  Co.  v.  Field,  69  C.  C. 
A.  536,  137  Fed.  14;  United  States  v.  Gen- 
try, 55  C.  C.  A.  658,  119  Fed.  75;  Moorcs 
V.  Citizens'  Nat.  Bank,  104  U.  S.  025,  26  L. 
ed.  870;  Gilmer  v.  Higley,  110  U.  S.  47,  28 
L.  ed.  62,  3  Sup.  Ct.  Rep.  471 ;  Vicksburg  & 
M.  R,  Co.  v.  O'Brien,  119  U.  8.  103,  30  I^  ed. 
299,  7  Sup.  Ct.  Rep.  118;  Mexia  v.  Oliver, 
148  U.  S.  604,  37  L.  ed.  602,  13  Sup.  (^t.  Rep. 
764;  Boston  &  A.  R.  Co.  v.  O'Reilly,  158  U. 
S.  337,  39  L.  ed.  1008,  15  Sup.  Ct.  Rep.  830; 
Peck  V.  Heurich,  167  U.  *^.  629,  43  L.  ed. 
304,  17  Sup.  Ct.  Rep.  927:  Decry  v.  Cray,  5 
Wall.  807,  808,  18  L.  ed.  657;  Smith  v. 
Shoemaker,  17  Wall.  630,  '^l  L.  ed.  719. 

The  record  fails  to  show  exclusive  Federal 
jurisdiction  over  the  place  where  the  crime 
was  laid. 

Ft.  leaven  worth  R.  Co.  v.  Lowe,  114  U. 
S.  626,  639.  641,  29  L.  ed.  264.  270,  5  Sup. 
Ct.  Rep.  995;  United  States  v.  Cornell,  2 
Mason^  60,  Fed.  Cas.  No.  14,867;  People  v. 
Collins,  106  Cal.  604,  39  Pac.  16;  Phillips  v. 
Payne,  92  U.  S.  130,  23  L.  ed.  649;  Western 
U.  Teleg.  Co.  v.  Chiles,  214  U.  S.  274,  53  L. 
ed.  994,  29  Sup.  Ct.  Rep.  613;  Battle  v. 
United  States,  209  U.  S.  36,  62  L.  ed.  670, 
28  Sup.  Ct.  Rep.  422;  United  States  v. 
Jackalow,  1  Black,  484,  17  L.  ed.  225;  Dig- 
gins  V.  Hartshorne,  108  Cal.  154,  41  Pac. 
283;  United  States  v.  Palmer,  3  Wheat.  610, 
4  L.  ed.  471. 

Compelling  the  defendant  to  put  on  his 
coat  forced  him  to  give  evidence  against 
himself. 

Stokes  V.  State,  5  Baxt.  619,  30  Am.  Rep. 
72;  Cooper  v.  SUte,  86  Ala.  610,  4  L.R.A. 
766,  11  Am.  St.  Rep.  84,  6  So.  110;  Day  v. 
State,  63  Ga.  667 ;  People  v.  McCoy,  46  How. 
Pr.  216. 

The  phrase  "moral  certainty"  is  equiva- 
lent to  the  phrase  "reasonable  doubt." 

Miles  V.  United  States,  103  U.  S.  304, 
312,  26  L.  ed.  481,  484;  Perovich  v.  United 
States,  205  U.  S.  86,  92,  51  L.  ed.  722,  724, 
27  Sup.  Ct.  Rep.  466;  Com.  v.  Webster,  6 
Gush.  320,  62  Am.  Dec.  711;  Fowler  v. 
State,  100  Ala.  97,  H  So.  860;  Jones  ▼. 
54  li.  ed. 


State,  100  Ala.  88,  14  So.  772;  Carlton  v. 
People,  150  111.  181,  41  Am.  St.  Rep.  34B, 
37  N.  E.  244,  9  Am.  Crim.  Rep.  62;  Com.  v. 
Costley,  118  Mass.  1;  Territory  v.  Owings, 
3  Mont.  137;  People  v.  Smith,  105  Cal. 
676,  39  Pac.  38;  People  v.  Ferry,  84  Cal.  31, 
24  Pac.  33;  State  v.  Whitaon,  111  N.  C. 
695,  16  S.  E.  332;  Hornsby  v.  State,  94 
Ala.  55,  10  So.  522;  People  v.  Cheong  Foon 
Ark,  61  Cal.  627;  Loggins  v.  State,  32 
Tex.  Crim.  Rep.  364,  24    S.  W.  512. 

Guilt  need  not  be  proven  to  an  '^absolute 
certaintv." 

Com.  V.  Webster,  supra;  United  States 
V.  Barrett,  65  Fed.  67;  Welsh  v.  State,  96 
Ala.  93,  11  So.  450;  Rippcy  v.  Miller,  46 
X.  C.   (1  Jones,  L.)   479,  62  Am.  Dec.  184. 

The  failure  to  instruct  that  a  reasonable 
doubt  may  arise  from  the  lack  of  evidence 
as  well  as  from  the  evidence  itself  was  er- 
ror. 

Hale  v.  State,  72  Miss.  140,  16  So.  387; 
Densmore  v.  State,  67  Ind.  306,  33  Am. 
Rep.  90;  Wright  v.  State,  69  Ind.  163,  35 
Am.  Rep.  212;  State  v.  Andrews,  77  N.  J. 
L.  108,  71  Atl.  109;  Mackey  v.  People,  2 
Colo.    18;    Brown   v.    State,    105    Ind.    385, 

5  X.  E.  903;  Governor  v.  State,  5  Ga.  App. 
357,  63  S.  E.  241. 

Especially  is  this  true  where  the  case  de- 
l)end8  solely  upon  circumstantial  evidence. 

Hamilton  v.  State,  96  Ga.  301,  22  S.  E. 
628;  People  v»  Bonifacio,  190  N.  Y.  150, 
82  N.  E.  1100;  People  v.  Bennett,  49  N.  Y. 
137;  Territory  v.  Lermo,  8  N.  M.  566,  46 
Pac.  16;  Wantland  v.  State,  145  Ind.  38,  43 
N.  E.  931;  Banks  v.  State,  157  Ind.  190, 
60  N.  E.  1087. 

In  a  case  depending  upon  circumstantial 
evidence  alone,  the  finding  of  one  fact  in- 
consistent with  the  defendant's  guilt  is  suf- 
ficient to  raise  a  reasonable  doubt. 

Burrill,  Circumstantial  Ev.  §  136;  Walk- 
er V.  State,  153  Ala.  31,  45  So.  640;  Sim- 
mons v.  State,  168  Ala.  8,  48  So.  606;  Peo- 
ple v.  Dole,  122  Cal.  486,  68  Am.  St.  Rep. 
50,  56  Pac.  686;  Howard  v.  State,  108  Ala. 
671,  18  So.  813. 

After  the  jury  has  separated  in  a  murder 
trial,  the  burden  is  upon  the  prosecution  to 
show  that  the  defendant  has  not  been 
prejudiced  thereby. 

Coker  v.  State,  20  Ark.  63;  Frame  v. 
State,  73  Ark.  601,  84  S.  W.  711;  Ince  v. 
State,  77  Ark.  418,  88  S.  W.  818;  People 
v.  Brannigan,  21  Cal.  337;  People  v. 
Symonds,  22  Col.  348;  People  v.  Maughs, 
149  Cal.  263,  86  Pac.  187;  Gamble  v.  State, 
44  Fla.  429,  60  L.R.A.  647,  103  Am.  St. 
Rep.  150,  33  So.  471,  1  A.  &  E.  Ann.  Cas. 
286,  12  Am.  Crim.  Rep.  638;  Bird  v.  State, 
18  Fla.  493;  Barrow  v.  State,  80  Ga.  191, 

6  S.  E.  04;  Creek  v.  jState,  24  Ind.  151; 
French  v.  Com.  100  Ky.  63,  37  S.  W.  269 ; 
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Tliacker  v.  Com.  23  Ky.  L.  Rep.  745,  03  S.  Assistant     Attorney     General     Fowler 

W.    737;    Green   v.    State,    59    Miss.    501;  argued  the  cause  and  filed  a  brief  for  de- 

Cartwright  v.   State,   71   Miss.   82,   14   So.  fendant  in  error: 

626;   State  ▼.  Orrick,  106  Mo.  Ill,  17  S.  It  was  within  the  discretion  of  the  eourt 

W.  176,  329;  State  v.  Sansone,  116  Mo.  1,  to   allow  or   to   refuse  the  withdrawal   of 

22  S.  W.  617;  State  v.  Schaeffer,  172  Mo.  the  plea,  and  the  filing  of  the  demurrer,  and 

336,  72  S.  W.  618;   State  v.  Howell,   117  the  entry  of  the  motion  to  quash. 

Mo.  307,  23  S.  W.  263;  Caw  v.  People,  3  McGregor  v.  United  States,  69  C.  a  A. 

Neb.  357;  Roper  v.  Territory,  7  N.  M.  266,  *77, 134  Fed.  187;  Radford  v.  United  SUtea, 

33    Pac.    1014;    Com.    v.    Eisenhower,    181  ^3  C.  C.  A.  491,  129  Fed.  61. 

Pa.  470,  69  Am.  St.  Rep.  670,  37  Atl.  521 ;  To  justify  the  quashing  of  an  indictment 

Com.  V.  Cressinger,   193  Pa.  326,  44  Atl.  «"  motion  or  plea  in  abatemwit.  on   tbe 

433;  Com.  v.  Williams,  209  Pa.  629,  68  Atl.  K'^""*^  *^**  **»«  «r*"**  J'i'y  received  incom- 

922;  Stone  v.  State,  4  Humph.  27;  Hines  v.  P^*?°*  «T'^^°«^'   **  °l!S*/T*'  ^' 

CIA  X     o  TT        1-    i-ixf    i-1    x     .  v/       OX  4.  entire  evidence  presented  to  the  grand  jury 

f^T*^    -Sr^  •  f  ^'  cu ^      f  ttJu  o!i!f •  was  inadmissible;  and  the  mere  fact  that 

12  Ua,  620;  People  v  Shafer,  1  Wah,  260;  ^^^  ^^  ^^^  ^^.^^^^  introduced  was  incom- 

Phillips  V.  Com.  19  Qratt.  485;  Keenan  v.  ^^^  ^^  ^^^  invalidate  the  indictment 

State,   8   rriB.   132;    Rowan   v.   State,   30  Mencheca  v.  State  (Tex.  Crim.  Rep.)  28 

Wis.  129,  11  Am.  Rep.  659;  State  v.  Doll-  g^  ^^  203;  People  v.  Lauder,  82  Mich.  109, 

ing,  37  Wis.  396;  Hempton  v.  State,  111  46  N.  W.  966;   Hope  v.  People,  83  N.  Y. 

Wis.    127,   86  N.   W.   696,   12   Am.   Crim.  422,  38  Am.  Rep.  460;  SUte  v.  Dayton,  23 

Rep.   667;    State   v.   Harrison,   36  W.   Va.  N.  J.  L.   49,   63   Am.   Dec  270;    SUte  v. 

729,  18  L.R.A.  224,  16  S.  E.  982,  9  Am.  Logan,  1  Nev.  516. 

Crim.  Rep.  626.  Gilchrist  had  not  formed  such  an  opin- 

But  in  the  states  of  Arkansas,  Illinois,  ion   as   disqualified  him  for  service  as  a 

and  Texas  it  has  been  held  that  it  is  in-  juror. 

cumbent  upon  the  defendant  to  show  that  Reynolds  v.  United  States,  98  U.  S.  145, 

he  has  been  prejudiced  by  the  separation.  25  L.  ed.  244;  Spies  v.  Illinois,  123  U.  8. 

Reeves  v.  SUte,  84  Ark.  669,  106  S.  W.  131,  179,  31  L.  ed.  80,  90,  8  Sup.  Ct.  Rep. 

946;  Reins  v.  People,  30  HI.  256;   Adams  21,  22;  Hopt  v.  UUh,  120  U.  S.  430,  434, 

V.  People,  47  111.  376;  Gott  v.  People,  187  ^^  ^  ^V  ^??'  '^^\.^ ^^^\S\^^fF' ^^\' 

III.  249,  58  N.  E.  293;  Marzen  v.  People,  ^T^oa^r  c^a'  ""'  ^fT^\   L?'  nut 

190  111.  81,  60  N.  E.  102;  Ogle  v.  Stite  "^A'?,^\f;  fPP-,f  J,'  ^^  ^/^J'^^^tt"? 

i«  Tirr    Ann   QA1  ^'  Uuitcd  SUtcs,  31  C.  C.  A.  44,  68  U.  8. 

10  lex.  App.  rfoi.  2^3   gy  p^   ^g    g^^  ^   P           35 

A  prisoner  ought  not  to  be  asked  in  a  iX ^Uin.  327;  O'Mara  v.  Com.  75  Pa.  428. 

eapiUl  case  to  consent  to  a  separation  of  binder  the  rule  adopted  by  the  supreme 

the  jury,  nor  should  such  consent  be  im-  ^^^^  ^f  the  sUte  of  Washington,  it  was 

plied;  he  is  not  in  a  situation  to  exercise  not  error  for  the  challenge  of  juror  Gil- 

a  fair  choic%,  but  may  consent  for  fear  that  christ  to  be  denied. 

his  refusal  may  prejudice  the  jury  against  Rose  v.   State,   2   Wash^   311;    SUte  ▼. 

him.     It  would  seem,  therefore,  that  in  a  Lattin,  19  Wash.  57,  61,  62  Pac.  314;  SUte 

capiUl  case,   any  separation   of  the  jury,  v.    Royse,    24    Wash.    446,    64    Pac.    742; 

with  or  without  the  prisoner's  consent,  from  SUte  v.  Boyce,  24  Wash.  514,  521,  64  Pac 

which  they  might  have  been  subject  to  im-  719;    SUte   v.    Farris,   ^6    Wash.    210,   66 

proper  influences,  vitiates  the  verdict,  and  Pac.  412;  SUte  v.  Croney,  31  Wash.  125, 

a  new  trial  should  be  granted.  71  Pac  783. 

People  V.  Shafer,  supra;  Woods  v.  SUte,  The   record   fails   to  disclose   that  com- 

43  Miss.  364;  Early  v.  SUte,  1  Tex.  App.  P«*«"*^  *"^  ^*>^  j"'«"  ^^"^  »°*  obUined, 

248.  28  Am.  Rep.  409;   Peiflfer  v.  Com.  15  «!  *^*^  *^®  {""^  ^**,  "^*  composed  entirely 

u«    AtiQ   Ko  A«.    r\^   AAc    o*  *         rt  ii»  of  individuals  accepUble  to  the  accused. 

rf\J     -t,    mV        ^n'      «*  *      S*  T    '  Northern  P.  R.  (>,.  v.  Herbert.  IW  U.  a 

81  Mo   662;  McC.mpbell  y.  SUte    37  Tex.  ^^  ^^  ^  j^  ^  ^^  „8  j  S„'     ^  ^ 

Crim.   Rep.   607,   40   S.   W.    496;    SUte   v.  ggQ                                    »        »           r               r- 

Craighead,  114  La.  84,  38  So.  28;  SUte  v.  {^  ^^                 ^^^  ^^e   jury   to   remain 

Parrant,  16  Minn.  178,  Gil.  157;   Hare  v.  ^^^      ^^e  preliminary  examination  of  the 

State,  4  How.  (Miss.)  187.  witnesses. 

The  newspaper  articles  read  by  the  jurors  Wilson  v.  United  SUtes,  162  U.  8.  613, 

deprived  the  defendant  of  a  fair  trial.  624,  40  L.  ed.  1090,  1096,  16  Sup.  Ct  Rep. 

Mattox  V.  United  SUtes,  146  U.  S.  140,  895;  Com.  v.  Preece,  140  Mass.  276,  6  N. 

149,  151,  36  L.  ed.  917,  920,  921,  13  Sup.  E.  494,  5  Am.  Crim.  Rep.  107;   People  v. 

Ct.  Rep.  60;  SUte  v.  Caine,  134  Iowa,  147,  Howes,  81  Mich.  396,  46  N.  W.  961;  Thomas 

111  N.  W.  443.  V.  SUte,  84  Ga.  613,  10  8.  S.  1016;  Hardy 
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T.  United  States,  3  App.  D.  C.  36;  Bailey 
▼:  State,  80  Ga.  359,  9  S.  E.  1072;  SUte  v. 
Storms,  113  Iowa,  387,  86  Am.  St  Rep. 
380,  86  N.  W.  610;  Com.  v.  Burrough,  162 
Mass.  613,  39  N.  E.  184;  Roesel  v.  State, 
62  N.  J.  L.  238,  41  Atl.  408 ;  State  v.  Moore, 
160  Mo.  443,  61  S.  W.  199 ;  People  v.  Cas- 
sidy,  133  N.  Y.  612,  30  N.  E.  1003;  Burdge 
▼.  SUte,  53  Ohio  St.  517,  42  N.  E.  594; 
Com.  V.  Epps,  193  Pa.  517,  44  Atl.  570,  12 
Am.  Crim.  Rep.  186;  Rains  v.  State,  33 
Tex.  Crim.  Rep.  294,  26  S.  W.  398. 

If  any  prejudice  might  otherwise  have 
arisen  from  the  presence  of  the  jury  while 
the  matters  in  question  were  considered,  it 
was  cured  hy  the  positive  and  repeated  in- 
struction given  hy  the  court  to  the  jury 
that  those  were  matters  entirely  for  him, 
and  were  not  for  their  consideration. 

Carroll  v.  United  States,  83  C.  C.  A. 
246,  154  Fed.  429;  Oshome  v.  Wilkes,  108 
N.  C.  665,  13  S.  E.  285. 

The  matters  which  transpired  in  the  pres- 
ence of  the  jury  were  not  sufficient  to  jus- 
tify a  reversal,  even  if  the  court  had  given 
no  warning  or  instructions  to  the  jury. 

Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
McDonald,  2  C.  C.  A.  53,  4  U.  S.  App.  563, 
51  Fed.  181. 

Tlie  statements  made  hy  the  United 
States  attorney  in  the  presence  of  the  jury 
constitute  no  ground  for  reversal. 

Frazier  v.  State,  135  Ind.  38,  34  N.  E. 
817;  State  v.  Preston,  77  Mo.  294;  Wooten 
▼.  State,  50  Tex.  Crim.  Rep.  151,  94  S.  W. 
1060;  Watters  v.  State  (Tex.  Crim.  Rep.) 
04  S.  W.  1030;  State  v.  Ruck,  194  Mo.  431, 
92  S.  W.  706,  5  A.  &  E.  Ann.  Cas.  970; 
Jones  V.  State,  50  Tex.  Crim.  Rep.  329, 
06  S.  W.  930;  Johnson  v.  Com.  29  Ky.  L. 
Rep.  675,  94  S.  W.  631;  Parker  v.  SUte, 
39  Tex.  Crim.  Rep.  264,  45  S.  W.  812. 

Whether  Fort  Worden  was  a  military 
reservation  within  the  exclusive  jurisdic- 
tion of  the  United  SUtes,  and  whether  the 
offense  was  committed  within  this  jurisdic- 
tion, were  submitted  as  questions  of  fact 
by  the  court  to  the  jury,  which  found  in 
favor  of  the  government;  and  as  there  was 
evidence  to  support  this  finding,  it  is  con- 
clusive upon  this  court. 

Burton  v.  United  States,  202  U.  S.  344, 
373,  50  L.  ed.  1057,  1067,  26  Sup.  Ct.  Rep. 
688,  6  A.  &  E.  Ann.  Cas.  362. 

Moreover,  the  court  will  take  judicial 
knowledge  of  the  fact  that  Fort  Worden 
was  a  miliUry  reservation,  because  of  the 
withdrawal  of  a  portion  of  these  lands  from 
the  public  domain,  which  was  done  in  1866; 
and  the  purchase  of  the  remainder  and  the 
assumption  of  jurisdiction  thereover  are 
matters  of  record  in  the  War  Department, 
and  this  court  will  take  judicial  notice 
thereof. 
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Knight  v.  United  Land  Asso.  142  U.  S« 
161,  169,  36  L.  ed.  974,  978,  12  Sup.  Ct. 
Rep.  268. 

It  was  not  error  for  the  court  to  admit, 
over  objection,  the  testimony  which  showed 
that  the  blouse  introduced  before  the  jury 
fitted  the  plaintiff  in  error. 

Adams  v.  New  York,  192  U.  S.  585,  597, 
48  L.  ed.  575,  680,  24  Sup.  Ct.  Rep.  372^ 
StaU  V.  Douglass,  20  W.  Va.  770;  Sprouse 
V.  Com.  81  Va.  378;  O'Brien  v.  SUte,  125 
Ind.  42,  9  LJt.A.  323,  25  N.  E.  137;  SUU 
V.  Garrett,  71  N.  C.  85,  17  Am.  Rep.  1; 
Walker  v.  SUte,  7  Tex.  App.  246,  32  Am. 
Rep.  595;  People  v.  Goldenson,  76  Cal.  347, 
19  Pac.  161;  People  v.  Gardner,  144  N.  Y. 
129,  28  L.R.A.  699,  43  Am.  St.  Rep.  741, 
38  N.  E.  1003,  9  Am.  Crim.  Rep.  82;  SUte 
V.  Jones,  153  Mo.  460,  55  S.  W.  80;  SUU 
V.  Reasby,  100  Iowa,  231,  09  N.  W.  451; 
SUU  V.  Johnson,  67  N.  C.  55;  SUte  v. 
Graham,  74  N.  C  646,  21  Am.  Rep.  493,  1 
Am.  Crim.  Rep.  182. 

It  was  not  error  to  refuse  to  submit  the 
instruction  requested  on  the  presumption 
of  innocence  because: 

(a)  The  court  had  already,  in  the  charge, 
given  a  correct  exposition  of  the  law  with 
reference  to  that  presumption. 

Agnew  V.  United  SUtes,  165  U.  8.  36,  51, 
41  L.  ed.  624,  629,  17  Sup.  Ct.  Rep.  235. 

(b)  The  assertion  in  the  request  that  the 
presumption  of  innocence  sUrts  with  the 
charge  at  the  beginning  of  the  trial,  and 
goes  with  defendant  until  the  determination 
of  the  case,  is  not  correct;  and  a  part  of 
the  request  being  erroneous,  the  court  can- 
not be  put  in  error  for  refusing  to  charge 
it  as  a  whole. 

Allen  V.  United  SUtes,  164  U.  S.  492, 
500,  41  L.  ed.  528,  530,  17  Sup.  Ct.  Rep. 
154;  Wilson  v.  United  States,  162  U.  S. 
613,  619,  40  L.  ed.  1090,  1094,  16  Sup.  CL 
Rep.  895. 

(c)  The  proposition  that  the  presump- 
tion of  innocence  is  evidence  in  the  defend- 
ant's favor,  and  should  be  so  considered 
and  weighed,  is  not  correct. 

Agnew  V.  United  States  and  Allen  v.  Unit- 
ed SUtes,  supra;  4  Wigmore,  Ev.  §  2511; 
Thayer,  Evidence  at  Common  Law,  56 1-566. 

No  error  was  committed  by  the  trial 
court  in  charging,  or  refusing  to  charge,  re- 
quests on  the  question  of  reasonable  doubt. 

Hopt  V.  UUh,  120  U.  S.  430,  439,  30  L. 
ed.  708,  711,  7  Sup.  Ct.  Rep.  614;  Dunbar 
V.  United  SUtes,  156  U.  S.  185,  199,  39  L. 
ed.  390,  396,  16  Sup.  Ct.  Rep.  325;  12  Cyc. 
Law  &  Proc.  p.  627. 

The  case  should  not  be  reversed  in  con- 
sequence of  the  publication  of  the  newspaper 
articles  set  out  in  the  record. 

Mattox  V.  United  SUtes,  146  U.  S.  140, 
147,  36  L.  ed.  917,  920,  13  Sup.  Ct.  Rep^ 
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50;  Henderson  v.  Moore,  5  Crnnch,  11,  3 
L.  ed.  22;  Newconib  v.  Wood,  97  U.  S.  581, 
24  L.  ed.  1085. 

Mr.  Justice  Ilolmcs  delivered  the  opinion 
of  the  coni*t: 

The  plaintiff  in  error  was  indicted  in  the 
circuit  court  for  murder,  alleged  to  have 
been  committed  "within  the  Fort  Worden 
Military  Rcaorvation,  a  place  under  the  ex- 
clusive jurisdiction  of  the  United  States." 
There  was  a  trial  and  a  verdict  of  guilty, 
witliout  capital  punislinicnt,  as  allowed  by 
statute.  He  was  scnU'ncod  to  imprisonment 
for  life,  and  thereupon  brought  this  writ  of 
error.     Km  Fed.  141. 

217]  *The  seriousness  of  some  of  the 
questions  raised  is  somewhat  obscured  by  a 
nunihor  of  meticulous  objections.  We  shall 
diKp<»s(»  of  the  latter  summarily,  and  shall 
disfuss  at  length  only  matters  that  deserve 
di.seuK^;ion.  We  shall  foUow  in  the  main 
the  order  adopted  by  the  plaintiff  in  error. 

The  indictment  is  well  enough.  The 
words  quoted  at  the  outset  convey  with 
clearness  suflicient  for  justice  that  the  Fort 
Worden  Military  Reservation  was  under  the 
exclusive  jurisdiction  of  the  United  States 
at  the  time  of  the  murder.  It  is  alleged 
that  Holt  did  with  force  and  arms  an  as- 
sault make  upon  one  Henry  E.  Johnson  with 
a  certain  iron  bar,  and  did  then  and  there 
feloniously,  wilfully,  knowingly,  and  with 
malice  aforethought,  strike,  beat,-  and  mor- 
tally woumi  him,  the  said  Henry  £.  John- 
son, with  said  iron  bar,  etc.  As  the  acts 
constituting  the  assault  are  alleged  to  have 
been  made  feloniously  and  with  malice 
aforethought,  there  was  no  need  to  make 
such  allegations  in  the  preliminary  aver- 
ment of  assault. 

It  is  pressed  with  more  earnestness  that 
the  court  erred  in  not  granting  leave  to 
withdraw  the  plea  of  not  guilty,  and  to  in- 
terpose a  plea  in  abatement  and  motion  to 
quash.  The  ground  on  which  leave  was 
asked  was  an  afTidavit  of  the  pri8oner*s 
counsel  that  they  had  been  informed  by  Cap- 
tain Newton,  of  the  Coast  Artillery  Corps, 
that  he  testified  before  the  grand  jury  to  ad- 
missions by  the  prisoner,  but  that  these  ad- 
missions were  obtained  under  circumstances 
that  made  them  incompetent.  The  affidavit 
added  that,  aside  from  the  above  testimony, 
there  was  very  little  evidence  against  the 
accused.  Without  considering  how  far,  if  at 
all,  the  court  is  warranted  in  inquiring  into 
the  nature  of  the  evidence  on  which  a  grand 
jury  has  acted,  and  how  far,  in  case  of  such 
an  inquiry,  the  discretion  of  the  trial  court 
is  subject  to  review  (United  States  v.  Ros- 
enburgh,  7  Wall.  580,  19  L.  ed.  203).  it  is 
enough  to  say  that  there  is  no  renfon  for  re- 
248]  viewing  it  here.  *A1!  that  the  adidavit 
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disclosed  was  that  evidence  in  its  naturt 
competent,  but  made  incomi)etent  by  circum- 
Kfaiices,  had  been  considered  along  with  ths 
rest.  1  lie  abuses  of  criminal  practice  would 
be  enliancod  if  indictments  could  be  upset 
on  such  a  ground.  McGregor  v.  United 
States,  69  C.  C.  A.  477,  134  Fed.  187,  192; 
Radford  v.  United  States,  63  C.  C.  A.  491, 
129  Fed.  40,  51;  Chadwick  v.  United  SUtes, 
72  C.  C.  A.  343,  141   Fed.  225,  235. 

Next  it  is  said  that  there  was  error  in 
not  sustaining  a  challenge  for  cause  to  a 
juryman;  with  the  result  that  the  prisoner's 
perem|»tory  challen.i(*?s  were  diminished  by 
one.  On  his  examination  it  ap]>earcd  that 
this  juryman  had  not  talked  with  anyone 
who  purported  to  know  about  the  case  of  his 
own  knowledge,  but  that  he  had  taken  the 
news]>n|)er  statements  for  facts;  that  he  had 
no  opinion  other  than  that  derived  from  the 
papers,  and  that  evidence  would  change  it 
very  easily,  although  it  would  take  some  evi- 
dence to  remove  it.  He  stated  that  if  the 
evidence  failed  to  prove  the  facts  alleged  in 
the  newspapers,  he  would  decide  according 
to  the  evidence  or  lack  of  evidence  at  the 
trial,  and  that  he  thought  he  could  try  the 
case  solely  upon  the  evidence,  fairly  and 
impartially.  The  finding  of  the  trial  court 
upon  the  strength  of  the  juryman's  opin- 
ions and  his  partiality  or  impartiality  ought 
not  to  be  set  aside  by  a  reviewing  court  un- 
less the  error  is  manifest,  whicli  it  is  far 
from  being  in  this  case.  See  Reynolds  r. 
United  States,  98  U.  S.  145,  25  L.'ed.  244; 
Hopt  V.  Utah,  120  U.  S.  430,  30  L.  ed.  708, 
7  Sup.  Ct.  Rep.  614;  Spies  v.  Illinois,  123 
U.  S.  131,  31  L.  ed.  80,  8  Sup.  Ct.  Rep. 
^1,  22.  If  the  decisions  of  the  state  of 
Washington  are  of  especial  importance, 
we  do  not  understand  Rose  v.  State, 
2  Wash.  310,  312,  20  Pac.  264;  SUte 
V.  Croney,  31  Wash.  122,  125,  120,  71  Ptc. 
783,  and  intervening  cases  to  be  overruled 
by  State  v.  Riley,  36  Wash.  441,  447,  448, 
78  Pac.  1001. 

Before  the  above-mentioned  motion  to  with- 
draw the  plea  of  not  guilty  was  argued,  the 
judge  was  asked  to  exclude  the  twelve  jurors 
who  had  been  selected,  although  *not  [24f 
sworn.  He  replied  that  he  was  unwilling  to 
exclude  the  jury  from  any  part  of  the  pro- 
ceedings in  the  trial.  Later,  after  the  jury 
had  been  sworn,  he  pursued  the  same  course 
while  hearing  preliminary  evidence  of  the 
circumstances  in  which  the  prisoner  was  al- 
leged to  have  made  statements,  and  while 
hearing  arguments  as  to  admitting  the 
statements.  The  district  attorney  spoke  of 
the  admissibility  of  "confessions**,  in  the 
course  of  his  remarks.  Exceptions  were  tak- 
en and  the  judge's  refusal  is  urged  with 
much  earnestness  to  have  been  error.  But 
we  aic  of  opinion  that  it  was  within  the  dis- 
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cretion  of  the  judge  to  allow  the  jury  to  re- 
main in  court.  Technically  the  olTcr  of  the 
evidence  had  to  be  made  in  their  presence 
before  any  question  of  excluding  them  could 
arise.  They  must  have  known,  even  if  they 
left  the  court,  that  statements  relied  on  as 
admitting  part  or  the  whole  of  the  govern- 
ment's case  were  offered.  The  evidence  to 
which  they  listened  was  simply  evidence  of 
facts  deemed  by  the  jud^o  sufTicicnt  to  show 
that  the  statements,  if  any,  were  not  freely 
nmde,  and  it  could  not  have  prejudiced  the 
prisoner.  No  evidence  was  admitted  that 
the  prisoner  had  made  any  confession,  and 
his  statements  were  excluded.  Moreover, 
the  judge  said  to  the  jury  that  they  were  to 
deciilc  the  case  on  the  testimony  as  it  came 
from  the  witnesses  on  the  stand;  not  what 
counsel  might  say  or  the  newspapers  puh- 
liflh;  that  he  was  not  excluding  them,  be- 
cause he  assumed  that  they  were  men  of  ex- 
perience and  common  sense  and  could  decide 
the  case '  upon  the  evidence  that  the  court  ad- 
mitted. He  also  tohl  them  in  the  strongest 
terms  that  the  preliminary  evidence  that  he 
was  hearing  had  no  bearing  on  the  question 
tliev  had  to  decide.  No  doubt  the  more  con- 
wrvative  course  is  to  exclude  the.  jury  dur- 
\\}S  the  consideration  of  the  admissibilitv  of 
confessions,  but  there  is  force  in  the  judge's 
view  that  if  juries  are  fit  to  play  the  part 
assigned  to  them  by  our  law,  they  \yill  bo  able 
250]  to  do  what  a  judge  has  to  do  *every 
time  that  he  tries  a  case  on  the  facts  with- 
out them,  and  we  cannot  say  that  lie  was 
wrong  in  thinking  that  the  men  before  him 
were  competent  for  their  task. 

Objections  similar  to  the  Inst  are  taken  to 
the  conduct  of  the  district  attorney.  They 
are  stated  and  argued,  like  the  last,  witli 
many  details,  winch  we  have  examined,  but 
think  it  unnecessary  U)  reprodnce.  In  liis 
()l)ening  the  district  attorney  stated  that  the 
prisoner  admitted  that  a  coat  witli  soot 
marks  upon  it«  and  a  gunner's  badge  were 
his,  and  was  going  on  to  recite  further  state- 
ments, when  they  were  i>bjected  to.  The  dis- 
trict attorney  answered  tliat  these  were  vol- 
nntary  confessions,  but  that  he  would  omit 
them,  if  objecte<l  to,  until  the  pn)|>er  time, 
and  desisteil.  Objection  was  made  to  the 
word  ''confessions,"  and  the  judge  replied 
tliat  he  did  not  hear  any  statement  that  the 
prisoner  made  any  confession.  No  instruc- 
tion was  asked,  but,  as  we  have  said,  the 
judge  told  the  jury  that  they  were  to  regard 
only  the  evidence  admitted  by  him,  not  state- 
ments of  counsel,  etc.  The  attempt  to  get 
in  the  evidence  is  criticized  also  as  unduly 
pressed.  We  see  no  reason  to  differ  from 
the  judge's  statement  upon  a  motion  for  a 
new  trial,  that  the  United  States  attorney 
was  guilty  of  no  misconduct.  The  excep- 
tions on  this  point  also  are  overruled 
54  li.  ed. 


We  will  take  up  in  this  connection  anoth- 
er matter  not  excepted  to,  but  made  one  of 
the  gnmnds  for  demanding  a  new  trial,  and 
also  some  of  its  alleged  consequences,  be- 
cause they  also  involve  the  question  how  far 
the  jury  lawfully  may  be  trusted  to  do  their 
duty  when  the  judge  is  satisfied  that  they 
are  worthy  of  the  trust.  The  jurvmen  were 
allowed  to  separate  during  the  trial,  al* 
ways  being  cautioned  by  the  judge  to  re* 
frain  from  talking  about  the  case  with  any- 
one, and  to  avoid  receiving  any  impression 
as  to  the  merits  except  from  the  proceedings 
in  court.  The  counsel  for  the  prisoner  file<l 
his  own  ufTidnvit  that  members  of  the  jury 
had  stated  to  him  that  *they  had  read  [251 
the  Seattle  daily  papers  with  articles  on  the 
case,  while  the  trial  was  going  on.  lie  set 
forth  articles  contained  in  those  papers,  and 
moved  for  a  new  trial.  The  court  refused 
to  receive  counter  nflidavits,  but,  assuming 
in  favor  of  the  prisoner  that  the  jurors  had 
read  the  articles,  he  denied  the  motion. 
This  court  could  not  make  that  assumption 
if  the  result  would  be  to  order  a  new  trial, 
but  the  probability  that  jurors,  if  allowe<l 
to  separate,  will  see  something  of  the  pub- 
lic prints,  is  so  obvious,  that,  for  the  pur- 
pose of  passing  on  the  permission  to  sep- 
arate, it  may  Ix;  assumed  that  they  did 
so  in   this  case. 

We  are  dealing  with  a  motion  for  a  new 
trial,  the  denial  of  which  cannot  be  treated 
as  more  than  matter  of  discretion  or  an 
fjronnd  for  reversal,  except  in  very  plain 
eireunislances  indeed.  ^lattox  v.  I'liited 
States,  146  V.  S.  140,  30  K.  ed.  017,  13  Snp. 
Ct.  Kep.  50.  See  Holmgren  v.  Inited  States, 
217  r.  S.  500,  .'54  L.  ed.  801.  30  Sup.  rU 
Kep.  588.  It  would  in*  hard  to  say  that  this 
ease  prt'seiited  a  siiflicient  exception  to  the 
•.xMieral  rule.  The  judge  did  not  reject  tlic 
alli'lavit,  but  decided  against  the  motion  on 
the  assumption  that  more  than  it  ventured 
tt)  allege  was  true.  As  to  his  exercise  of 
discretion,  it  is  to  be  remembered  that  the 
statutes  or  decisions  of  many  states  express- 
ly allow  the  separation  of  the  jury,  even  in 
capital  cases.  Other  states  have  provi«|ed 
the  c<mtrary.  The  practice  has  varied,  with 
perha])s  a  slight  present  tendency  in  the 
nuire  conservative  direction.  If  the  mere 
opportunity  for  prejudice  or  corruption  is  to 
raise  a  presumption  that  they  exist,  it  will 
be  hard  to  maintain  jury  trial  under  the 
conditions  of  the  present  day.  Without  in* 
timating  that  the  judge  did  not  go  further 
than  we  should  think  desirable  on  general 
principles,  we  do  not  see  in  the  facts  be- 
fore us  any  conclusive  ground  for  saying 
that  his  expressed  belief  that  the  trial  was 
fair  and  that  the  prisoner  has  nothing  to 
complain  of  is  wrong. 
Several  objections  were  taken  to  the  ad- 
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252]niis8ion  and  *8ufnciency  of  evidence. 
Tlie  first  is  merely  an  attempt  to  raise  tech- 
nical difficulties  about  a  fact  which  no  one 
really  doubts;  namely,  that  the  band  bar- 
racks, the  undisputed  place  of  the  crime, 
were  within  the  exclusive  jurisdiction  of 
the  United  States.  A  witness  testified  that 
they  were  within  the  inclosure  of  Fort  Wor- 
den,  under  military  guard  and  control,  from 
which'  all  unauthorized  persons  are  ex- 
cluded, and  that  he  knew  that  the  fence 
was  coincident  with  the  boundaries  shown 
on  a  map  objected  to  but  admitted.  He 
identified  the  band  barracks  as  described  in 
certain  condemnation  proceedings.  The 
state  of  Washington  had  assented  by  stat- 
ute to  such  proceedings  and  Congress  had 
authorized  them.  The  deeds  and  condemna- 
tion proceedings  under  which  the  United 
States  claimed  title  were  introduced.  The 
witness  relied  in  part  upon  the  correctness 
of  official  maps  in  the  Engineer's  'Apart- 
ment, made  from  original  surveys  under  the 
authority  of  the  War  Department,  but  not 
within  his  personal  knowledge,  and  he  re- 
ferred to  a  book  showing  the  titles  to  Fort 
Worden  compiled  under  the  same  authority. 
The  documents  referred  to  are  not  before  us, 
but  they  properly  were  introduced,  and,  bo 
far  as  we  can  see,  justified  the  finding  of 
the  jury,  even  if  the  evidence  of  the  de 
facto  exercise  of  exclusive  jurisdiction  was 
not  enough,  or  if  the  United  States  was 
called  on  to  try  title  in  a  murder  case. 
We  think  it  unnecessary  to  discuss  this 
objection  in  greater  detail. 

Another  objection  is  based  upon  an  ex- 
travagant extension  of  the  5th  Amendment. 
A  question  arose  as  to  whether  a  blouse  be- 
longed to  the  prisoner.  A  witness  testified 
that  the  prisoner  put  it  on  and  it  fitted  him. 
It  is  objected  that  he  did  this  under  the 
same  duress  that  made  his  statements  inad- 
missible, and  that  it  should  be  excluded  for 
the  sanye  reasons.  But  the  prohibition  of 
compelling  a  man  in  a  criminal  court  to 
be  witness  against  himself  is  a  prohibition 
253]  of  the  use  of  physical  or  moral  *com- 
pulsion  to  extort  communications  from  him, 
not  an  exclusion  of  his  body  as  evidence  when 
it  may  be  material.  The  objection  in  princi- 
ple would  forbid  a  jury  to  look  at  a  pris- 
oner and  compare  his  features  with  a  photo- 
graph in  proof.  Moreover,  we  need  not  con- 
sider how  far  a  court  would  go  in  compel- 
ling a  man  to  exhibit  himself.  For  when 
he  is  exhibited,  whether  voluntarily  or  by 
order,  and  even  if  the  order  goes  too  far, 
the  evidence,  if  material,  is  competent. 
Adams  v.  New  York,  192  U.  S.  585,  48  L.  ed. 
JB75,  24  Sup.  Ct.  Rep.  372. 

The   remaining  exceptions   relate   to  the 
charge.    One  was  to  a  refusal  to  embody  an 
instruction     requested     as    to    reasonable 
1030 


doubt.  The  court,  however,  gave  full  and 
correct  instructions  on  the  matter,  and  in- 
deed, rather  anxiously  repeated  and  im- 
pressed upon  the  jury  the  clearness  of  the 
belief  they  must  entertain  in  order  to  con- 
vict. See  Dunbar  v.  United  States,  156  U. 
S.  185,  199,  39  L.  ed.  390,  395,  15  Sup.  Ct. 
Rep.  325;  4  Wigmore,  Ev.,  §  2497.  Another 
exception  was  to  the  refusal  to  give  an  in- 
struction that  "the  presumption  of  inno- 
cence starts  with  the  charge  at  the  begin- 
ning of  the  trial,  and  goes  with  [the  ac- 
cused] until  the  determination  of  the  case. 
This  presumption  of  innocence  is  evidence 
in  the  defendant's  favor,"  etc.  The  judge 
said:  "The  law  presumes  innocence  in  all 
criminal  prosecutions.  We  begin  with  a 
legal  presumption  that  the  defendant,  al- 
though accused,  is  an  innocent  man.  Not 
that  we  take  that  to  be  an  absolute  rule, 
but  it  is  the  principle  upon  which  prosecu- 
tions must  be  conducted;  that  the  evidence 
must  overcome  the  legal  presumption  of  in- 
nocence. And  in  order  to  overcome  the  le- 
gal presumption,  as  I  have  already  stated, 
the  evidence  must  be  clear  and  convincing, 
and  sufficiently  strong  to  convince  the  jury 
beyond  a  reasonable  doubt  that  the  defend- 
ant is  guilty,"  with  more  to  the  same  ef- 
fect. This  was  correct,  and  avoided  a  tend- 
ency in  the  closing  sentence  quoted  from 
the  request  to  mislead.  Agnew  v.  United 
States,  165  U.  S.  36,  51,  52,  41  L.  cd.  624. 
629,  630,  17  Sup.  Ct.  Rep.  235.  See  also  4 
Wigmore,  Ev.  §  2611. 

*  After  the  jury  had  been  sent  out,  [254 
they  returned  and  asked  the  court  what  con- 
stituted a  reasonable  doubt.  The  court  re- 
plied: "A  reasonable  doubt  is  an  actual 
doubt  that  you  are  conscious  of  after  going 
over  in  your  minds  the  entire  case,  giving 
consideration  to  all  the  testimony  and  every 
part  of  it.  If  you  then  feel  uncertain  and 
not  fully  convinced  that  the  defendant  is 
guilty,  and  believe  that  you  are  acting  in 
a  reasonable  manner,  and  if  you  believe 
that  a  reasonable  man  in  any  matter  of  like 
importance  would  hesitate  to  act  because  of 
such  a  doubt  as  you  are  conscious  of  hav- 
ing, that  is  a  reasonable  doubt,  of  which  the 
defendant  is  entitled  to  have  the  benefit" 
He  denied  the  notion  that  any  mere  possi- 
bility was  sufficient  ground  for  such  a 
doubt,  and  added  that,  in  the  performance 
of  jury  service,  they  should  decide  contro- 
versies as  they  would  any  important  ques- 
tion in  their  own  affairs.  This  was  except- 
ed to  generally,  and  the  court  was  asked  to 
add  that  if  the  jury  found  one  fact  incon- 
sistent with  the  guilt  of  the  defendant,  they 
should  acquit.  The  court  already  had  given 
this  instruction  in  the  charge,  and  was  not 
called  upon  to  repeat  it.  As  against  a  gen- 
eral exception,  the  instructions  given  wera 
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correct  Some  other  details  in  the  trial  are 
criticized,  hut  we  have  dealt  with  all  that 
•eem  to  us  to  deserre  mention,  and  find  no 
fiu/^cient  reason  why  the  judgment  should 
not  he  affirmed. 
Judgment  affirmed. 


255]  •A.  GUION  JENNINGS,  Plflf.  in  Err., 

V. 

PHILADELPHIA,  BALTIMORE,  &  WASH- 
INGTON RAILWAY  COMPANY. 

(See  S.  C.  Reporter's  ed.  255-268.) 

Appoal— bill   of   exceptions  — allowing 
after  term. 

1.  A  bill  of  exceptions  may  not  be  allowed 
by  the  supreme  court  of  the  District  of 
Columbia  when  not  presented  until  after 
the  close  of  the  term  at  which  the  judgment 
sought  to  be  reversed  has  become  final, 
and  an  appeal  has  been  allowed  and  per- 
fected, although  the  thirty-eight  days  al- 
lowed by  common-law  rule  No.  55  of  that 
court  have  not  yet  elapsed,  since  this  rule 
is  applicable  only  so  long  as  the  judgment 
term  is  running,  and  does  not  operate  to 
extend  the  power  of  the  trial  judge  over  the 
record  beyond  the  term. 

[For  other  cases,  see  Appeal  and  Error,  3473- 

3482,  in  Digest  Sup.  Ct  1908.] 

Appeal  —  allowing  bill  of  exceptions 
after  term  —  consent. 

2.  The  silence  of  counsel  for  appellee 
when  a  proposed  bill  of  exceptions  was 
presented  to  the  court  after  the  close  of  the 
term,  and  after  it  had  lost  all  judicial  power 
over  the  record,  does  not  show  that  the  ap- 
pellee consented  to  the  filing  and  allowance 
of  the  bill  nunc  pro  tunc. 

[For  other  cases,  see  Appeal  and  Error;  8474- 

3483,  la  Digest  Sup.  Ct.  1008.] 

[No.  10.] 

Submitted    April    26,    1910.     Decided    Oc- 
tober  31,    1910. 

IN  ERROR  to  the  Ck)urt  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District,  after  grant- 
ing a  motion  to  strike  the  bill  of  exceptions 
from  the  record.  Affirmed. 
See  same  case  below,  31  App.  D.  C.  173. 
The  facts  are  stated  in  the  opinion. 

Messrs.  B.  Hilton  Jackson  and  Henry 
E.  Davis  submitted  the  cause  for  plain- 
tiff in  error. 

Messrs.  Frederic  D.  McKenney,  John 
Spalding:   Flannery,   and   William   Hits 

submitted  the  cause  for  defendant  in  error. 

Mr.  Justice  liurton  delivered  the  opin- 
ion of  the  court: 

This  case  turns  primarily  upon  the  ques- 
64  li.  ed. 


tion  of  whether  the  supreme  court  of  the  Dis- 
trict exceeded  its  jurisdiction  *in  al-  [256 
lowing  a  bill  of  exceptions  after  the  close  of 
the  term  at  which  the  judgment  sought  to  be 
reversed  had  become  final.  The  judgment 
was  rendered  on  December  20, 1907.  The  term 
closed  December  31st,  and  a  new  term  began 
on  January  1,  f  908.  On  January  10, 1908  an 
appeal  bond  was  approved  and  filed.  On 
January  14th  the  appellant,  having  given 
eight  days'  notice,  under  rule  66  of  the 
court,  presented  a  bill  of  exceptions  to  the 
court  for  allowance.  The  stipulation  in  re- 
spect of  this  recites:  *'In  pursuance  of 
common -law  rule  No.  65,  counsel  for  the  ap- 
pellee was  present,  having  received  the 
eight-day  notice,  together  with  a  copy  of  ap- 
pellant's proposed  bill  of  exceptions,  required 
by  said  rule.  The  proposed  bill  of  excep- 
tions was  submitted  to  the  court  by  counsel 
for  the  appellant  in  the  presence  of,  and 
without  objection  from,  counsel  for  the  ap- 
pellee." 

Common-law  rule  56,  under  which  the  ap- 
pellant claimed  the  right  to  have  his  bill 
of  exceptions  filed  within  thirty-eight  days 
after  the  rendition  of  the  judgment,  was  ap- 
plicable only  so  long  as  the  judgment  term 
was  running,  and  did  not  operate  to  extend 
the  power  of  the  trial  judge  over  the  record 
beyond  the  term.  No  order  had  been  made 
in  term  time  for  the  filing  of  such  a  delayed 
bill.  Not  only  had  the  term  closed,  but  an 
appeal  had  been  allowed  and  perfected.  The 
trial  court  had  thereby  lost  control  of  the 
cause,  and  had  no  authority  to  add  to  or 
take  from  the  record. 

In  Michigan  Ins.  Co.  y.  Eldred,  148  U.  S. 
293,  298,  36  L.  ed.  162,  163,  12  Sup.  Ct 
Rep.  450,  462,  this  court  said: 

*'By  the  uniform  course  of  decision,  no  ex- 
ceptions to  rulings  at  a  trial  can  be  con- 
sidered by  this  court  unless  they  were  taken 
at  the  trial,  and  were  also  embodied  in  a 
formal  bill  of  exceptions  presented  to  the 
judge  at  the  same  term,  or  within  a  fur- 
ther time  allowed  by  order  entered  at  that 
term,  or  by  standing  rule  of  court,  or  by 
consent  of  parties;  and,  save  under  very  ex- 
traordinary circumstances,  *they  must  [257 
be  allowed  by  the  judge  and  filed  with  the 
clerk  during  the  same  term.  After  the  term 
has  expired,  without  the  court's  control  over 
the  case  being  reserved  by  standing  rule 
or  special  order,  and  especially  after  a  writ 
of  error  has  been  entered  in  this  court,  all 
authority  of  the  court  below  to  allow  a  bill 
of  exceptions  then  first  presented,  or  to  alter 
or  amend  a  bill  of  exceptions  already  al- 
lowed and  filed,  is  at  an  end." 

See  also  Morse  v.  Anderson,  150  U.  S.  150, 
37  L.  ed.  1037,  H  Sup.  Ct.  Rep.  43;  Milller 
V.  Ehlers,  01  U.  S.  249,  23  L.  ed.  319;  Msr- 
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chantH'  Ins.  Co.  v.  Huckiier  (C.  C.  A.  0th  C.) 
39  C.  C.  A.  19,  98  Fed.  222. 

But  it  ti  urged  that  if  tbe  appellee  con- 
tented that  an  order  might  be  entered  nunc 
pro  func,  permitting  the  filing  and  allow- 
ance of  a  bill  of  exceptions,  such  consent 
■hould  be  given  the  force  of  an  order  in 
term  or  ■  rule  of  court.  But.  if  this  be 
granted,  the  order  in  this  case  does  not  pro- 
fess to  have  been  founded  upon  conaent.  The 
stipulation  recites  that  the  proposed  bill 
was  presented  to  the  court  "in  the  presence 
of,  and  without  objection  from,  counsel  for 
the  appellee.'' 

'i1ie  proceeding  was  coram  non  judice. 
Appellee  was  not  in  court  or  before  a  court. 
The  judge  and  the  court  had  lost  all  power 
over  the  cause,  the  parties,  and  the  record. 
The  appellant  was  pretending  to  proceed  un- 
9er  rule  55.  The  appellee  might  well  sit 
silent  and  let  the  matter  rest  upon  the 
claim;  it  was  not  asked  to  say  whether  it 
consented.  A  different  case  mi^lit  arise  if, 
by  its  failure  to  object,  the  appellant  had 
been  misled  to  his  injury.  But  there  was 
nothing  left  undone  which  might  bave  been 
done,  and  nothing  done  t«  bis  prejudice.  The 
plain  question  was,  Did  tbe  court  have  pow- 
er, under  rule  65,  or  under  any  order  of  the 
court  or  controlling  practice,  to  allow  a  bill 
of  exceptions  after  the  close  of  the  term  T 
Tbe  appellee  might  fairly  aay  nothing. 

So  grave  a  matter  as  the  allowance  of  a 
bill  of  exceptions  after  the  close  of  ttie  t«rm 
2&8]  and  after  the  court  had  lost  'all  judi- 
cinl  power  over  the  record  should  not  rest 
upon  a  mere  implication  from  silence.  There 
should  be  express  consent,  or  conduct  which 
should  equitably  estop  the  opposite  party 
from  denying  that  he  had  consented.  There 
was  nothing  of  that  kind  in  this  case,  and 
the  judgment  of  the  Court  of  Appeals  must 
be  affirmed. 


courts  have  concurrent  jurisdiction  to  de- 
termine the  relative  rights  of  parties  claim- 
ing, the  one  in  Nevada  and  the  other  in 
California,  to  be  entitled  to  appropriate.  «s 
against  each  other,  the  waters  of  an  inter- 
state stream,  and  whichever  cnurt  first  *e- 
Suires  jurisdiction  is  entitled  to  proceed  to 
nsl  determination  without  interference 
from  the  other. 
[For  othpr   nnxrs.    net-   Courts.    VI.    b;    VI.    g. 

In  Digest  Sup.  Ct.   lOOH.i 
Lis  pcndcna  —  purcliaxcr  pendente  lite. 

2.  The  doctrine  of  lis  prn</Fn(  applies  to 
a  corporation  to  uhich  the  defendant,  in  ft 
suit  brouglit  in  a  Federal  court  sitting  in 
another  state,  convFvs  his  water  rights  with- 
in the  state  iu  an  interstate  stream,  wbicli 
are  the  subject  of  the  litigation,  with  the 
intent    to    evade    the    jurisdiction   of    that 

(For    other    raseK,    lut    Lis    Pendens,    II.,    In 

Dleest    Sup.    Ct.    1908.1 
Federal  cuiirls  —  anelllBry  Jurisdiction. 

3,  Cross  bills  filed  by  some  of  the  defend- 
ants in  a  suit  brought  in  a  Federal  cir- 
cuit court  to  CHtnblish  the  relative  rights 
of  the  parties  as  appropriators  of  the  wa- 
ters ot  the  same  streani  are  maintainable, 
although  they  may  admit  the  right  of  com- 
plainants, since  a  decree  as  between  them- 
selves and  the  other  defendants  may  be  nec- 
essary to  prevent  a  decree  for  complainants 
from  working  iniustice. 

(For  other  caws,  see  Courts.  T.  c,  9,  la  Di- 
gest Sup.  Ct.  1908.] 
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MILLER  ft  LUX.      (No.  4.) 


HENRY    WOOD,    James   O.    Birmingham, 
Charles   Snyder,   and   Cbsrles  Johnston. 

(No.  6.) 

(See  S.  C.  Reporter'a  ed.  268-263.) 

Conrtfl  —  concnrrent  JarledlcUon  ^  wa- 
ter rights  In  InterstaM  streani  —  es- 
clutlveneas    of    Jnrlsdlctloti    flrst   ac- 
qnlred. 
I.  The    Federal    circuit    court    for    the 

district  of  Nevada  and  the  California  stat« 

lOSI 


Ai^ed  Janiiary  18,  19,  IBIO.  Ordered  for 
rearguuient  January-  31.  ]9]0.  lteargitp<l 
October  24,  25,  IBIO.  Decided  November 
7,  191 0. 

ON  Writs  of  Certiorari  to  the  United 
States  Circuit  Court  -of  Appeals  (or 
the  Ninth  Circuit  to  review  decrues  which 
affirmed  decrees  of  the  Circuit  Court  for 
the  District  of  Nevada,  restraining  proceed- 
ings in  suits  in  the  California  courts  over 

Note. — On  concurrent  jurisdiction  of  Fed- 
eral and  state  courts — see  notes  to  Copp  t. 
Uuisvillc  ft  N.  R.  Co.  IS  L.R.A.  725,  snd 
Smith  V.  M'lver.  6  h.  ed.  U.  S.  152. 

As  to  conflict  of  jurisdiction  between 
Federal  and  "tate  courts — «ce  notes  to 
Louisville  Trust  Co.  v.  Cincinnati,  22  C.  C 
^.  350,  and  J.  1.  Case  Plow  Works  v.  Finks, 
J6  C.  C.  A.  50. 

As  to  jurisdiction  as  affected  by  posses- 
sion of  the  subject-matter — see  note  t« 
Adams  v.  Mercantile  Trust  Co.  16  C.  C. 
\.  «. 

On  the  doctrine  of  It*  pendens — see  notes 
to  Qieen  v.  Rick,  2  L.R.A.  48;  Houston  v. 
rimmerman,  4  L.R.A.  710;  and  Benton  v. 
3hafer,  7  L.RA.  812. 

On  ancillary  jurisdiction  of  tbe  Federal 
eonrta — see  notes  to  Rosenbaum  Bros.  v. 
Douncil  Bluffs  Ins-  Co.  3  L.R.A.  ISO,  and 
Toledo,  St.  L.  ft  K.  C.  R.  Co.  v.  Continental 
Trust  Co.  36  G  a  A.  IBS. 

IIS  V.  8. 


1910. 


RiCKET  Land  A,  C.  Co.  v.   Mitxeb  &  Lux. 


water  rights  in  an  interstate  stream  on  the 
ground  that  the  Federal  court  had  acquired 
jurisdiction  before  the  California  actions 
were  begun.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Sec  same  case  below,  No.  4,  81  C.  C.  A. 
207,  152  Fed.  11;  No.  5,  81  C.  C.  A.  218, 
162  Fed.  22. 

Messrs.  Charles  C.  Boynton  and  Janiea 
F.  Peck  argued  the  cause,  and,  with  Mr. 
Frederic  D.  McKenney,  filed  a  brief  for 
petitioner  in  No.  4: 

A  Federal  court,  in  enjoining  an  action 
begun  in  a  state  court,  does  not  proceed  on 
any  of  the  ordinary  equitable  grounds  of 
relief,  as  that  the  prosecution  of  the  action 
in  the  state  court  is  contrary  to  good  con- 
science, or  involves  a  multiplicity  of  suits, 
etc.  The  power  of  the  ICederal  court  is  lim- 
ited to  protecting  its  own  jurisdiction  al- 
ready acquired;  it  being  deemed  an  impair- 
ment of  the  jurisdiction  of  the  Federal  court 
to  have  the  same  issues  and  subject-matter 
which  have  once  been  t-endered  and  litigated 
in  said  court  thereafter  tendered  for  litiga- 
tion by  the  same  parties  in  a  state  court. 

Bates,  Fed.  Eq.  Proc.  §  541 ;  Buck  v.  Col- 
bath,  3  Wall.  334,  18  L.  ed.  257;  Fisk  v. 
Union  P.  R.  Co.  10  Blatclif.  518,  Fed.  C^as. 
No.  4,830;  Abecl  v.  Culberson,  56  Fed. 
329;  Northern  P.  R.  Co.  v.  Cannon,  49  Fed. 
617;  Central  Trust  Co.  v.  Western  North 
Carolina  R.  Co.  112  Fed.  471;  Terre  Haute 
A  I.  R.  Co.  V.  Peoria  &  P.  Union  R.  Co.  82 
Fed.  945. 

The  petitioner  might,  in  the  courts  of 
the  state  of  California,  quiet  its  title  to 
roll  stones  or  run  waters  or  flood  gases  over 
lands  in  the  state  of  California;  but  there 
arc  no  courts  sitting  in  the  state  of  Cali- 
fornia that  have  jurisdiction  to  establish 
any  right  in  petitioner  to  roll  stones  or 
run  water  or  flood  gases  onto  lands  in  the 
state  of  Nevada. 

Conant  v.  Deep  Creek  &  C.  Valley  Irrig. 
Co.  23  Utah,  627,  90  Am.  St.  Rep.  721,  66 
Pac.  188;  Guarantee  Trust  &  S.  D.  Co.  v. 
Delta  &  P.  J^nd  Co.  43  C.  C.  A.  396,  104 
Fed.  5;  Story,  Confl.  L.  7th  ed.  §  543; 
Carpenter  v.  Strange,  141  U.  S.  87-105,  35 
L.  ed.  640-647,  11  Sup.  Ct.  Rep.  960;  Watts 
V.  WaddliB,  6  Pet.  389,  8  L.  ed.  437;  Wat- 
kins  V.  Holman,  16  Pet.  25,  10  L.  ed.  873; 
Corbett  v.  Nutt,  10  Wall.  464,  19  L.  ed.  976; 
Bates,  Fed.  Eq.  Proc.  §§  70,  76. 

The  distinction  between  local  and  trans- 
itory actions  exists  as  much  in  equity  as  at 
law,  and  an  action  to  enjoin  a  trespa^  on 
real  estate  in  a  local  action. 

Northern  Indiana  R.  Co.  v.  Michigan  C. 
R.  Co.  16  How.  233,  14  L.  ed.  674;  Stillman 
▼.  \Vhite  Rock  Mfg.  Co.  3  Wood  &  M.  539, 
Fed.  Cas.  No.  13,446;  Morris  v.  Reming- 
54  IK  ed* 


ton,  1  Pars.  Sel.  Eq.  Cas.  387;  Bump,  Fed. 
Proc.  p.  138;  Angell,  Watercourses,  7th  ed. 
If  418;  22  Enc.  PI.  k  Pr.  p.  1158;  Gould, 
PI.  p.  112;  Mersey  &  I.  Mfg.  Co.  v.  Douglas, 
2  East,  498;  United  States  v.  Rio  Grande 
Dam  &  Irrig.  Co.  174  U.  S.  690,  43  L.  ed. 
1136,  19  Sup.  Ct.  Rep.  770;  1  Bates,  Fed. 
Eq.  Proc.  §§  71,  75;  United  States  v.  Win- 
ans,  73  Fed.  72;  Pom.  Eq.  Jur,  §§  298,  1318; 
Mississippi  &  M.  R.  Co.  v.  Ward,  2  Black, 
485,  17  L.  ed.  311;  1  Lewin,  Trusts,  p.  130, 
••48,  49;  Norris  v.  Chambres,  29  Beav. 
24«,  3  De  G.  &  F.  683 ;  Dicey,  Confl.  L.  p.  214 ; 
Harrison  v.  Harrison,  L.  R.  8  Ch.  342; 
Jenkins  v.  I^ester,  131  Mass.  356;  Hunting- 
ton V.  Attrill,  146  U.  S.  657,  36  L.  ed.  1123, 

13  Sup.  Ct.  Rep.  224;  Greeley  v.  Lowe,  155 
U.  S.  58,  76,  39  L.  ed.  69,  76,  15  Sup.  Ct. 
Rep.  24;  Story,  Confl.  L.  7th  ed.  §  543,  p. 
685;  Atlantic  Dredging  Co.  v.  Bergen  Neck 
R.  Co.  44  Fed.  208 ;  People  ex  relr  Van  Dyke 
V.  Colorado  C.  R.  Co.  42  Fed.  638;  Atlan- 
tic k  P.  Teleg.  Co.  v.  Baltimore  &  0.  R.  Co. 

14  Jones  k  S.  377;  Western  U.  Teleg.  Co. 
V.  Western  &  A.  R.  Co.  8  Baxt.  54;  Marshall 
V.  Turnbull,  34  Fed.  827 ;  Western  U.  Teleg. 
Co.  V.  Pacific  &  A.  R.  Co.  49  111.  90;  Fargo 
V.  Redfield,  22  Blatchf.  527,  22  Fed.  373; 
Port  Royal  R.  Co.  v.  Hammond,  58  Ga.  523; 
Lindsley  v.  Union  Silver  Star  Min.  Co. 
26  Wash.  301,  66  Pac.  382;  Texas  k  P. 
R.  Co.  v.  Gay,  80  Tex.  571,  25  L.R.A.  52, 
26  S.  W.  599;  Guarantee  Trust  k  S.  D.  Co. 
V.  Delta  k  P.  Land  Co.  supra;  Baltimore 
Bldg.  k  L.  Asso.  v.  Alderson,  32  C.  C.  A. 
542,  61  U.  S.  App.  636,  00  Fed.  142; 
C'arpenter  v.  Strange,  141  U.  S.  87,  35  L. 
ed.  640,  11  Sup.  Ct.  Rep.  900;  Farmers* 
Loan  k  T.  Co.  v.  Northern  P.  R.  Co. 
69  Fed.  871 ;  Waslib.  Easements,  3d  ed.  692; 
Smith,  Lead.  Cas.  p.  1004;  14  Enc.  PI.  k  Pr. 
pp.  1106,  1122;  Gilbert  v.  Moline  Water 
Power  k  Mfg.  Co.  19  Iowa,  319;  People  v. 
Central  R.  Co.  42  N.  Y.  283;  Wood, 
Nuisances,  3d  ed.  §  830;  Horn  v.  Buffalo, 
49  Hun,  76,  1  N.  Y.  Supp.  801;  Buck  v. 
Ellenholt,  84  Iowa,  394,  16  L.R.A.  187,  61 
N.  W.  22. 

The  Federal  court  sitting  in  Nevada  had 
no  jurisdiction  over  rights  and  interests  in- 
herent in  and  located  in  the  stream  of 
Walker  river  in  the  state  of  California. 

Northern  Indiana  R.  Co.  v.  Michigan  C. 
R.  Co.  supra;  Livingston  v.  Jefferson,  ] 
Brock.  203,  Fed.  Cas.  No.  8,411;  McKenna 
v.  Fisk,  1  How.  241,  11  L.  ed.  117;  Massie  v. 
Watts,  6  Cranch,  148,  3  L.  ed.  181;  Conant 
V.  Deep  Creek  k  C.  Valley  Irrig.  Co.  supra; 
Davis  V.  Headley,  22  N.  J.  Eq.  116;  Carpen- 
ter V.  Strange,  141  U.  S.  105,  36  L.  ed.  647,. 
11  Sup.  Ct.  Rep.  960;  Guarantee  Trust  k 
S.  D.  Co.  V.  Delta  k  P.  Land  Co.  supra; 
Story,  Confl.  L.  7th  ed.  p.  686;  Watts  v. 
Waddle;  Watkins  v.  Holman;  and  Corbett 

loss. 
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T.  Nutt, — supra:  Boyce  v.  Grundy,  9  Pet. 
275,  9  L.  ed.  127;  Baltimore  BIdg.  &  L. 
Asso.  V.  Alderson  and  Farmers'  Loan  &  T. 
Co.  V.  Northern  P.  R.  Co.  supra;  Bates, 
Fed.  Eq.  Proc.  §§  70-76;  Texas  &  P.  R. 
Co.  V.  Gay,  supra;  New  York  v.  Pine,  185 
U.  S.  93,  4G  L.  ed.  820,  22  Sup.  Ct.  Rep. 
^02;  People  ▼.  Central  R.  Co.  supra;  Whar- 
ton, Confl.  L.  2d  ed.  §  288;  1  Lewin,  Trusts, 
p.  129,  •48,  ^49;  Norris  v.  Chambres, 
flupra;  Dicey,  Confl.  L.  pp.  214,  216;  Har- 
rison ▼.  Harrison  and  Jenkins  v.  Lester, 
supra. 

If  the  first  suit  is  strictly  a  suit  in  per- 
.fonam  in  which  nothing  more  than  a  per- 
sonal judgment  is  sought,  no  reason  is  per- 
ceived why  a  subsequent  action  may  not 
be  brought  and  maintained  in  another  ju- 
risdiction, although  it  involves  the  deter- 
mination of  the  same  issue  or  issues  on 
which  the  right  to  recover  in  the  first  suit 
depends.  The  bringing  of  the  second  suit 
under  the  circumstances  supposed  does  not 
oust  the  court  in  which  the  first  suit  was 
instituted  of  its  jurisdiction,  or  delay  or 
obstruct  it  in  the  exercise  of  its  jurisdic- 
tion, or  lead  to  a  conflict  of  authority. 

Merritt  y.  American  Steel-Barge  Co.  24  C. 
€.  A.  530,  49  U.  S.  App.  85,  79  Fed.  232; 
Stanton  v.  Embrey,  93  U.  S.  648,  23  L.  ed. 
-983;  Baltimore  &  O.  R.  Co.  v.  Wabash  R. 
Co.  67  C.  C.  A.  322,  119  Fed.  678. 

The  Rickey  Land  &  Cattle  Company  could 
not  have  brought  an  action  in  a  court  sit- 
ting in  the  state  of  Nevada,  either  state  or 
Federal,  to  quiet  its  title  to  its  water  rights 
in  the  state  of  California. 

Conant  v.  Deep  Creek  &  C.  Valley  Irrig. 
Co.  23  Uteh,  627,  90  Am.  St  Rep.  721,  66 
Pac.  188;  Lamson  v.  Vailes,  27  Colo.  201, 
•Ol  Pac.  231;  Carpenter  v.  Strange  and  Mis- 
sissippi &  M.  R.  Co.  V.  Ward,  supra;  Still- 
man  V.  White  Rock  Mfg.  Co.  3  Woodb.  & 
M.  539,  Fed.  Cas.  No.  13,446;  Banigan  y. 
Worcester,  30  Fed.  394. 

To  sustain  the  decree  herein,  it  is  neces- 
sary to  apply  the  doctrine  of  lis  pendens. 
To  do  so,  this  court  must  hold  that  the 
subject-matter  of  a  local  action  commenced 
in  the  state  of  Nevada  is  real  property 
situate  in  the  state  of  California. 

Black,  Judgm.  §  650;  Freeman,  Judgm. 
|§  196,  197;  Carr  v.  Lewis  Coal  Co.  96  Mo. 
149,  9  Am.  St.  Rep.  328,  8  S.  W.  907;  Shel- 
ton  v.  Johnson,  4  Sneed,  683,  70  Am.  Dec. 
265. 

Messrs.  Charles  C.  Boynton  and  James 
F.  PcK^k  also  argued  the  cause  and  filed 
A  brief  for  petitioner  in  No.  5: 

A  water  right  inheres  in  the  stream,  and 

-the    locus    of    the    stream    determines    the 

Tenue  of  any  proceeding  which  will  affect 

the  title  to  its  waters.    And  the  particular 
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state  where  the  right  to  invade  it  is  claimed 
determines  the  forum  of  the  trial  of  that 
right.  This  forum  is  exclusive,  not  con- 
current, as  to  the  determination  of  that 
right. 

Stillman  v.  White  Rock  Mfg.  Co.  3  Woodb. 
&  M.  639,  Fed.  Cas.  No.  13,446;  Gould, 
Waters,  3d  ed.  §  446;  14  Enc.  PI.  &  Pr.  p. 
1106. 

The  cross  bill  in  the  Federal  court,  to  be 
ancillary,  and  to  be  permitted,  where  the 
parties  to  the  cross  bill  are  citizens  of  the 
same  state,  must  be  in  aid  of  the  defense 
made  by  the  cross  complainants  to  the  orig- 
inal controversy. 

Stuart  V.  Hayden,  18  C.  C.  A.  618,  36 
U.  S.  App.  462,  72  Fed.  402;  Vannerson  v. 
Leverett,  31  Fed.  376. 

Any  judgment  in  the  original  case  must, 
because  of  the  limit  upon  the  jurisdiction 
of  the  circuit  court  of  Nevada,  be  one  tit 
personam. 

Carpenter  y.  Strange,  141  U.  S.  87,  35 
L.  ed.  640,  11  Sup.  Ct.  Rep.  960;  Pom.  Eq. 
Jur.  §  298;  Watkins  v.  Holman,  16  Pet  25, 
10  L.  ed.  873. 

The  doctrine  of  lis  pendens  has  no  appli- 
cation to  a  judgment  that  is  personal. 

Baltimore  &  O.  R.  Co.  v.  Wabash  R.  Co. 
57  C.  C.  A.  322,  119  Fed.  678;  Merritt  v. 
American  Steel-Barge  Co.  24  C.  C.  A.  530, 
49  U.  S.  App.  85,  79  Fed.  228. 

The  doctrine  of  lis  pendens  is  confined  to 
the  territorial  jurisdiction  of  the  court,  and 
does  not  cross  beyond  it. 

Carr  y.  Lewis  Coal  Co.  96  Mo.  149, 9  Am. 
St  Rep.  328,  8  S.  W.  907 ;  Shelton  v.  John- 
son, 4  Sneed,  683,  70  Am.  Dec.  205. 

Another  rule  of  lis  pendens  is  that  the 
complaint  must  specially  describe  the  prop- 
erty to  be  affected,  so  that  the  purchaser 
from  the  defendant  may  be  able,  by  ex- 
amining the  records,  to  ascertain  what  par- 
ticular property  of  the  defendant  is  the  sub- 
ject of  litigation. 

Black,  Judgm.  §  650;  Freeman,  Judgm. 
§§  196,  197;  Houston  v.  Tim'merman,  17  Or. 
499,  4  L.R.A.  716,  11  Am.  St  Rep.  848, 
21  Pac.  1037;  Bate  Refrigerating  Co.  v.  Gil- 
lett,  30  Fed.  685. 

Mr.  James  F.  Peck,  for  petitioner  on 
reargument : 

The  source  of  the  right  to  divert  and  use 
the  waters  of  streams  in  California  is  the 
law  of  the  state  of  California;  equally  is 
the  source  of  the  right  to  divert  and  use 
the  waters  of  streams  in  Nevada  the  law  of 
Nevada. 

Kansas  v.  Colorado,  206  U.  S.  47,  61  L. 
ed.  958,  27  Sup.  Ct.  Rep.  656. 

The  question  of  the  respective  rights  to 
the  waters  of  the  W^alker  river  in  the  states 
of  California  and  Nevada,  if  disputed  by 

S18  V.  8. 
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the  states  themselves,  can  be  adjudicated  by  Mr.  Aldls  B.  Browne  argued  the  cause, 

this  court  under  its  grant  of  original  ju-  and,  with  Messrs.  W.  B.  Treadwell,  Alex- 

risdiction.  ander  Britton,  Frank  H.  Short,  Isaac  Froh- 

Ibid.  man,    and    Edward    F.    Treadwell,    filed    a 

These  rights  may  be  settled  between  the  brief  for  respondents: 

states  by  compact  or   agreement,  by  con-  The  issues  in  the  actions  brought  by  peti- 

gressional  sanction  under  §  10  of  art.  1  of  tioner  in  the  state  court  are  issues  in  the 

the  Constitution.  suit  of  Miller  &  Lux  y.  Rickey;  and  those 

Kansas  v.  Colorado,  185  U.  S.   139,  46  actions  would  materially  interfere  with  that 

L.  ed.  843,  22  Sup.  Ct.  Rep.  662;  2  Story,  suit,   and   impede   and   embarrass  the  cir- 

Const.  §§  1402,  1403.  cuit  court  in  disposing  of  it. 

The   considerations   of  expediency   argue  Prout  v.  Starr,  188  U.  S.  637,  47  L.  ed. 

that  the  determination  of  the  question  of  684,  23  Sup.  Ct.  Rep.  398;  Pitt  v.  Rodgers, 

the  rights  of  a  state  to  the  absolute,  un-  43  C.  C.  A.  600,  104  Fed.  387;   Riverdale 

restricted   control   and   use   of   the   waters  Cotton  Mills  v.  Alabama  &  G.  Mfg.  Co.  Ill 

within   its  boundaries  cannot  be  litigated  ^^'  *31;   Home  Ins.  Co.  v.  Virginia-Car- 

before  any  court,  in  any  proceeding,  at  the  ^'""^  Chemical    Co.    109   Fed.    681;    State 

..            t      '    \        -/•           J             1    u  Trust  Co.  V.  Kansas  City,  P.  &  G.  R.  Co. 

instance  of  private  parties,  and  can  only  be  ,,«„,    .«    ^     .     ,  JLJ  .  A          m    * 

lA-     A  J  •     XV    o              n      X    r  xu    TT  -x  110  Fed.  10;  Central  Trust  Co.  v.  Western 

litigated  in  the  Supreme  Court  of  the  Unit-  ^^^^  ^^^^^,^^  ^  ^   ^^^  ^^             ^^^^ 

ed  States  at  the  instance  of  the  sUtes  in-  ^^^^.^^  ^rust  &  D.  Co.  v.  Roanoke  A  S.  R. 

terested.  q^  ^^g  p^^   3.  g^ewart  v.  Wisconsin  C.  R. 

Georgia  v.  Tennessee  Copper  Co.  206  U.  S.  q^   ^j  y^d.  782;  Starr  v.  Chicago,  R.  I.  & 

237,  61  L.  ed.  1044,  27  Sup.  Ct.  Rep.  618,  p.  r.  Co.  110  Fed.  3. 

11  A.  &  E.  Ann.  Cas.  488;  Kansas  v.  Col-  That  a  purchaser  pendente  lite  is  bound 

orado,  186  U.  S.  139,  46  L.  ed.  843,  22  Sup.  by  a  decree  in  equity  in  a  Federal  court  to 

Ct.  Rep.  652.  the  same  extent  as  if  he  had  been  express- 

The  individual  rights  of  many  private  cit-  ly  made  a  party  is  elementary  law. 

izens  to  be  protected  by  the  state,  not  the  Mellen  v.  Moline  Malleable  Iron  Works, 

interest  of  the  state  aa  the  owner  of  prop-  131  U.  S.  362,  370,  33  L.  ed.  178,  184,  9 

erty  directly  affected,  was  the  basis  of  the  Sup.    Ct.    Rep.    781;    1    Freeman,    Judgm. 

jurisdiction,    as    stated    by    this    court    in  §§  191,  193;  Majors  v.  Cowell,  61  Cal.  478; 

Georgia   v.    Tennessee    Copper    Co.    supra;  Whiteside  v.  Haselton,  110  U.  S.  290,  300,  28 

Missouri  V.  lUinois,  180  U.  S.  208,  46  L.  ed.  ^^'  ^^^'  ^^.\  ^.^^^'^\  ^^P*  \'             .     . 

497,  21  Sup.  Ct  Rep.  331.  ,J^^.  TT'^  ^  of  the  injunction  against 

It  be*                   t          f             '     t          H  Rickey  Land  &  Cattle  Company  may  be 

,.     ^       ?..       .    .            ...  justified  on  much  broader  grounds  than  the 

no  dispute  existing  between  the  sovereign  ^^^^.^^  ^^  ^^  p^^^, 

states,  the  state  courts  must  treat  all  within  High,  Inj.  §  1648;  Ahlers  v.  Thomas  24 
the  territory  of  California  aa  belonging  to  jjev.  407,  77  Am.  St.  Rep.  820,  56  Pac.  93; 
California,  and  all  within  Nevada  as  be-  wimpy  v.  Phinizy,  68  Ga.  188;  Bate  Re- 
longing  to  Nevada.  In  such  courts  the  lines  frigerating  Co.  v.  Gillett,  30  Fed.  685;  New 
of  the  states'  boundaries  are  to  conclusively  York  v.  New  York  k  S.  I.  Ferry  Co^  64  N. 
determine  the  state's  rights.    Nature's  laws  Y.  622. 

and  the  advantages  that  each  state  may  have  Especially  would  this  be  true  where  the 

from  tliem  are  not  to  be  questioned  by  these  formation  of  the  corporation  was  a  clear 

courts.     The  boundaries  of  the  states  as  to  subterfuge  to  avoid  the  effect  of  the  judg- 

these  courts   are   the   fixed   monuments  of  ment. 

authority  to  all  the  waters  within.  New  York  v.  New  York  &  S.  I.  Ferry  Co. 

Mannville  Co.  v.  Worcester,  138  Mass.  89,  supra. 

52  Am.  Rep.  261.  The  cross  bills  here  in  question  were  reg- 

The  jurisdiction  in  personam^  to  the  most  ular,  and  jurisdictionally  sufficient  against 

liberal  extent  claimed  by  respondent,  would  Rickey. 

still  be  in  personam.    It  could  never  affect  Ames  Realty  Co.  y.  Big  Indian  Min.  Co. 

the  title  outside  of  the  jurisdiction,  so  as  to  146  Fed.  169. 

prevent   purchasers   of   the   property    from  As  a  water  course  running  through  both 

maintaining  suits  to  quiet  the  title.  states  is  common  to  both,  then  it  must  fol- 

Fall  V.  Eastin,  215  U.  S.  1,  64  L.  ed.  65,  low  that  there  is  concurrent  jurisdiction  ov- 

23  L.R.A.  (N.S.)    924,  30  Sup.  Ct.  Rep.  3;  er  the  water  stream  as  such,  and  the  rule 

Watkins  v.  Holman,  16  Pet.  25,  67,  10  L.  ed.  would  hence  justly  obtain  that  the  court 

873,  886;  Corbett  v.  Nutt,  10  Wall.  464,  19  first   obtaining   jurisdiction   of   the  matter 

L.  ed.  976;  Carpenter  v.  Strange,  141  U.  S.  would  retain  such  exclusive  jurisdiction  un- 

87,  106,  35  L.  ed.  640,  647,  11  Sup.  Ct.  Rep.  til  final  determination  of  the  cause. 

960;  3  Pom.  Eq.  Jur.  §{  1317,  1318.  Shelby  ▼.  Bacon,  10  How.  66,  68,  13  L. 
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ed.  323,  3.11;  Weil.  Writor  RigliU,  2J  e.l. 
pp.  1(18-175;  AVilley  v.  Docker,  11  Wyo.  4DI 
100  Am.  St.  Itep.  U30,  D3  Pac.  210;  Knii»a 
T.  Colorado,  200  U.  S.  46,  85,  51  L.  ed.  »5( 
mil),  27  tjilp.  Ct.  Bop.  655;  Elliot  v.  Fitcli 
liiirg  R.  Co.  10  fiiah.  ID.t,  67  Am.  Dm.  f)r>. 

Where  jurisdictinn  uf  a  cause  in  a  Fol 
«r«l  court  is  once  oUaincil  by  iliverse  cil 
ixenehip  exieting  wlian  the  suit  was  com 
meiired,  it  ie  not  thcrenftcr  tost  if  sue 
direrse  citizciifiiip  sliuuld  cetiw  by  subsc 
queiit  rliaii((e  uf  diauicil. 

tlnricnn  v.  Mnrgnn,  2  M'lient.  2!H>,  267, 
L.  ed.  242.  244;  Knciiiyi'hertKr  v.  Ricbmam 
Silver  Min.  Co.  l-'.S  V.  S.  41-40.  30  L.  ed 
880-892,  35  Hup.  If.  Bep.  751:  I^iiJHvilk 
X.  A.  i.  C.  R.  (O.  V.  Ix>uiavil1e  Trust  Cc 
174  U.  S.  5.-i2.  son,  43  L.  ed.  lOSI,  1088,  1! 
Sup.  Ct.  Hep.  H17. 

The  same  rule  olitniim  here.  As  the  ju 
risiliction  by  (livcrnp  ritirj>iiRliip  alone  prop 
erly  nttachi'd  when  the  suit  was  couiiticriri'il 
the  court  Idih  full  |>ower  to  admiuieter  hI 
relief,  Ictral  or  equitable,  aa  the  nature  o 
the  suit  mny  permit.  Kenre.  if  tlie  cropi 
bill  in  otlierMise  unobji-ctioDHlile,  the  fae 
thnt  it  in  lilcd  after  proper  comnienceiiien 
of  titi;  Riiit.  and  ia  on  its  face  between  eit 
iwns  of  tlie  same  ntHt«,  could  not,  on  reaooi 
or  nnthority,  defeat  the  right  to  relic 
tberein  prnyed.  The  rule  is  the  other  way. 
Slr-wnrt  v.  Duiihniii,  US  U.  S.  Gl,  64,  2! 
U  Cil.  320,  330,  6  Sup.  (.X  Rep.  11(13;  Phclpi 
V,  Oaks.  117  U.  S.  230.  240,  2!)  L.  dl.  888 
800,  0  Sup.  Ct  Rep.  T14-.  IfardcMbergll  v 
Hay,  151  V.  S.  112,  118,  38  L.  ed.  93.  04 
14  Sup.  Ct.  Rep.  305. 

Mr.  Filiviircl  F.  Trcaflncll  for  rcsiHind 
enls  on  rrarjtuniint.  MessrH.  Aldis  R 
Rrowiip  DU.1  Ali'\.'indor  Britton  were  on  th< 
briL-F: 

I*n)(H'rty  riplits  in  a  water  course,  whcthet 
they  l>e  siiid  to  l>c  acquired  from  the  Fed- 
crnl  gim-riimcnt  by  virtue  of  the  Rrant  ol 
public  Inudfl,  or  by  virtue  of  the  recognition 
by  tlie  Feileinl  government  of  the  riglit  to 
appropriate  the  snric,  or  from  the  state  in 
tvliich  tlic  rights  are  claimed,  extend  through 
the  entire  course  of  the  river,  and  exist  ir. 
reaticctivi!  of  political  linos. 

Kansnt  v.  Colorado,  206  U.  S.  4«,  HI  L.  ed. 
»50,  27  Sup.  Ct.  Rep.  65S;  United  States 
V.  Rio  Grande  Dam  £  Irrig.  Co.  174  U.  8. 
COO.  703,  704,  43  L.  ed.  1138,  1141,  1H2, 
19  .Sup.  Ct.  Rep.  770;  Ruudle  v.  Delaware 
t  K.  Canal,  1  Wall.  Jr.  275.  Fed.  Cas.  No. 
12,139.  aflirmed  without  reference  to  this 
point  in  14  How.  80,  14  L.  ed.  335;  Howell 
V.  Johnson,  80  Fed.  550;  Morris  v.  Bean, 
123  Fed.  BlSj  Hoge  v.  Eaton,  135  Fed.  411; 
Anderson  v.  Bassman,  140  Fed.  14. 

Where  water  is  wrongfully  diverted  in 
one  stnt«  (neceuarily  the  upper  state)^  to 
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the  injury  of  land  entitled  to  the  water  in 
another  alnte  (necosaarily  the  lower  state), 
the  courls  of  either  state  have  jurisdictiori 
to  crant  relief,  and,  in  the  exercise  of  such 
jurisdiction,  to  determine  the  relative  rights 
of  tlie  parties  to  divert  water  from  the 
stream  in  either  state.  Tliis  ia  tlie  common- 
law  rule  aa  to  countiea. 

Bulwer'a  Case,  7  Cokp,  la;  Coravira  Dig. 
title  Action,  X.  11:  1  Siiundrrx,  I>l.  ft  K\. 
413;  Scott  V.  Brest.  2  T.  R.  2.18:  Bardcu 
V.  CriH'ker,  10  I'ick.  383:  I'ilgriin  v.  Mellnr. 

I  III.  App.  448;  DliphnnI  v.  Smith.  3  l>cnT. 
k  W.  180;  fiould.  PI.  105;  Tavlor  f.  Colc, 
3  T.  R.  202;  1>>u1h<>u  v.  Matthews.  4  T.  R. 
."iM:  Livingston  v.  Jefferson,  1  Brock.  203 
F«i.  Ca».  No.  8,411. 

'I'lie  nile  in  ap]>licnble  to  states. 
ICun''le  V.  Delaware  &  R.  Canol,  aiipra. 
Courts  of  •  lower  state  have  jurisdiction 

in  «u  up|fpr  state. 

Thayer  \:  Brooks,  17  Ohio,  489,  40  Am. 
I>ec.  474:  Hisei-et  frrig.  Co.  v.  Mclntvrc.  16 
Itah,  398.  52   I'ac.  628:   Willey  v.  Decker. 

II  Wvo.  41HJ.  mo  Am.  St.  Rep.  039,  73  Pac 
■>Hl;  Taylor  v.  llulett,  15  Idaho.  203,  19 
L.K.A.|X.!S.)  535,  07  I'ac.  37:  California 
l><-ve1opuient  Co.  v.  New  Liverpool  Suit  Co. 
07  C.  C.  A.  214,  172  Feil.  792;  Smith  v. 
Southern  R,  Co.  136  Ky.  162,  2(1  I.R.A. 
(N.S.I   927,  123  S.  W.  678. 

Courts  of  the  upper  state,  at  the  suit  of 
a  party  injured  in  the  lower  state,  may 
grant  the  necessary  relief. 

Stillman  v.  White  Rock  SIfg.  Co.  3  Woodb. 
9t  M.  539,  Fed.  Cas.  No.  13,446;  Banigan  v. 
Worcester,  30  Fed.  392:  Ducktuwn  Sulphur, 
C^pjier  t  Iron  Co.  t.  Barnes  (Tenn.)  60  S. 
W.  6U0;  Howell  v.  Johnson,  80  Fed.  556; 
Iloge  V.  Eaton,  135  Fed.  411;  Anderson  v. 
Ilnssman,  140  Ked.  14. 

Where  two  courts  have  concurrent  juris- 
diction, the  first  court  which  acquires  jn- 
risdictioii  of  the  subject-matter  in  contro- 
rersy  will  retain  that  jurisdiction  to  the 
■nd,  and  may  enjoin  the  parties  from  pros- 
<cuting  any  other  suit  in  any  other  tribunal, 
nvolving  the  same  issues. 

Prout  V.  Starr,  188  U.  S.  537,  47  L.  eri. 
)84,  23  Sup.  Ct.  Rep.  308:  Pitt  v.  Rodgers. 
13  C.  C.  A.  BOO,  104  Fed.  387;  Riverdate 
Cotton  Mills  V.  Alabama  &  U.  Mfg.  Co.  1 1 1 
Fed.  431;  Home  Ins.  Co.  v.  Virginia  Caro- 
ina  Chemical  Co.  109  Fed.  681 ;  State  Trust 
X  V.  Kansas  City  P.  4  G.  R.  Co.  110 
Fed.  10;  Central  Trust  Co.  t.  Western 
lorth  Carolina  R.  Co.  112  Fed.  471: 
Lfercantile  Trust  t  D.  Co.  v.  Boanoke  &  S. 
L  Co.  100  Fed.  3;  Stewart  t.  Wisconsin  C. 
i.  Co.  117  Fed.  782;  Starr  t.  Chicago,  R. 
.  &P.R.  Co.  110  Fed.  3;  Gage  *.  Riverside 
rruat  Co.  88  Fed.  088. 
A  court  of  the  United  States  which  has 
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acquired  jurisdiction  of  a  particular  contro- 
versy may  enjoin  the  parties  thereto  from 
prosecutinff  a  subsequent  action  in  relation 
thereto  in  the  courts  of  a  state. 

Taylor  v.  Taintor,  10  Wall.  370,  21  L. 
ed.  290;  French  v.  Hay  (French  v.  Stewart) 
22  Wall.  2.')3.  22  L.  ed.  8.'58:  Kern  v.  Huide- 
kojKjr,  103  V.  S.  404,  20  L.  ed.  357;  Re 
Sawyer,  124  V.  S.  200,  31  L.  ed.  402,  8  Sup. 
Ct.  Ro|).  482:  Freeman  v.  Plowe,  24  How. 
450,  10  L.  ed.  740:  Harkrader  v.  Wadley, 
172  U.  S.  148,  43  L.  ed.  390,  19  Sup.  Ct. 
Rep.  119. 

Where  a  court  of  etjnity  liiis  acquired  ju- 
risdiction hy  reason  of  its  jurisdiction  over 
property  within  the  territorial  jurisdiction 
of  the  court,  or  hy  reason  of  its  jurisdiction 
of  parties  residinp  within  its  jurisdiction, 
and  a<,'ainst  whom  an  equitalde  cans**  of  ac- 
tion e.\ist«,  growinjr  out  of  fraud,  triist, 
contract,  or  other  hasis  of  equitahle  ju- 
risdiction, it  n>ay  retain  jurisdiction  and 
•jive  complete  relief,  although  it  may  l»e 
necessary,  in  so  doinjj,  to  pass  upon  ri«rhts 
to  propert}'  situated  in  another  state  or 
country. 

Great  Falls  ^ffjr.  Co.  v.  Worster,  2.T  X.  H. 
402:  Schmaltz  v.  York  ^Ifpf.  Co.  204  Pa.  1, 
59  L.R.A.  907.  93  Am.  St.  Rep.  782,  53 
Atl.  522;  Alexander  v.  Tcdleston  Cluh,  110 
111.  05;  Williams  v.  AyrauU,  31  llaib.  3(>4; 
Manley  v.  Carter,  7  Kan.  App.  80,  52  Pac. 
1)15:  Willey  v.  St.  Charles  Hotel  Co.  .>2  l.a. 
1581,  28  So.  182:  Chul  v.  l»aist,  181  Pa.  148, 
37  Atl.  194:  Remer  v.  McKay.  54  Fed.  434: 
Massie  v.  Watts,  0  Cranch.*  148,  3  L.  ed. 
181;  Muller  v.  Dows,  94  U.  S.  444.  24  L. 
ed.  207 :  Phelps  v.  McD<niald,  99  V.  S.  298, 
25  L.  ed.  473:  Cole  v.  Cunniu;;hani.  133 
V.  S.  107,  33  i^  ed.  638,  10  Sup.  Vt  Rep. 
209;  :Moran  v.  Sturges,  154  V.  S.  2S0.  38 
L.  ed.  991.  14  Sup.  Ct.  Rep.  1019;  Dull  v. 
niackmau.  109  C.  S.  243,  42  L.  ed.  733,  18 
Sup.  (  t.  Uep.  .3.33:  Fall  v.  Eastin,  215  C. 
S.  1,  54  L.  ed.  0.'>,  23  L.R.A.(X.S.)  924, 
30  Sup.  Ct.  Rep.  3. 

Mr.  Justice  llolmos  delivered  the  opinion 
of  the  court : 

These  cases  are  brou'jht  to  this  court  bv 
c<»rtiorari.  The  facts  nuiterial  to  the  under- 
standing and  dt'fision  of  tliem  are  these: 
Miller  &  Lux  is  a  corporation  using  tlie  wa- 
ter of  the  Walker  river  in  Nevada,  and 
claiming  riglits  in  the  same.  '1  he  two 
brandies  of  this  river,  known  as  Fast  Ftuk 
and  \\'e.st  F()rk.  rise  in  California  and  unite 
in  Nevada  above  Miller  &  I.iix.     One  Rirkev 

• 

used  the  water  r»f  both  of  these  bramlies  in 
California,  and  claimed  rights  superi«»r  to 
those  of  the  parties  lower  down  on  the 
stream.  On  June  10,  1902.  Miller  &  Lux 
brought  a  bill  in  «H|uity  in  the  circuit  court 
for  the  district  of  Nevada  against  Rickey 
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and  certain  other  defendants,  some  of  whom 
are  resp<mdcnts  in  the  s<H!ond  of  the  present 
cases,  to  enjoin  interference  with  its  use  of 
water.  Rickey  appeared,  pleaded  to  the  ju- 
risdiction that  the  diversion  of  water  by 
him  was  in  California  (127  Fed.  573),  and, 
later,  answered.  Rut,  after  appearing,  he, 
with  other  members  of  his  family,  organized 
the  petitioning  corporation,  and  he  conveyed 
his  lands  and  rights  in  California  to  it.  On 
()ct<d)er  15,  1904,  this  corporation  began  two 
actions  in  a  state  court  of  California 
against  Miller  &  Lux.  the  drfendants  in  the 
bill  of  Miller  &  Lux  otlier  than  Rickey,  and 
others,  to  quiet  its  title  an<I  establish  its 
prior  right  to  1575  cubic  feet  per  second  on 
the  \\'cst  Fork,  and  to  504  feet  on  the  Fast 
Fork.  In  December,  a  few  <lavs  lH*fore  thev 
were  served  with  ]>roce»<s  in  the  last- 
•mentioned  suits,  other  defendants  in  [200 
the  bill  brouglit  by  Miller  &  Lux  brought  a 
cross  bill  against  their  codefendant  Rickey 
to  establish  their  j)riority  as  against  him. 
In  1900,  the  bills  in  these  present  cases  were 
brought  by  ^liller  &  Lux,  and  defendants 
other  than  Rickey  in  the  original  Miller  k 
Lux  suit,  to  restrain  procwnlings  in  the  Cali- 
fornia actions,  on  the  ground  that  the  I'nit- 
ed  States  court  for  Nevada  had  acquired  ju- 
risdiction iM^fore  the  California  actions  were 
begun.  Injunctions  were  granted  as  praye<l, 
and  now  are  Iwfore  this  court  for  review.  81 
C.  C.  A.  207,  152  Fed.  11,  aflirming  140  Fed. 
574,  581,  588. 

The  petitioner  contends  that  there  is  no 
coullict  of  jurisdiction,  and  that  the  pro- 
ceedings in  the  California  court  should  go 
on.  Its  arginnent  is  this:  When  a  right  i<i 
asserted  in  favor  of  land  in  one  jurisdiction 
over  land  in  another,  dilfcrent  principles 
are  involved  from  th<>se  that  suOicc  when 
both  parcels  are  subject  to  the  same  law. 
When  such  riglits  have  In-en  reci>gnized,  it 
has  been  on  the  gro\nid  of  an  assinned  "con- 
currence between  the  two  states,  the  one,  so 
to  sjM^ak,  olTering  the  right,  the  other  per- 
mitting it  to  Ix?  accepted.  ^Linnville  Co. 
v.  Worcester,  138  Mass.  89,"  52  Am.  Rep. 
201.  Missouri  v.  lllim-is,  200  U.  S.  490,  521. 
50  L.  ed.  572.  579.  20  Sup.  Ct.  Kep.  208. 
Rut  still  there  are  two  pa i eels  of  land  sub- 
ject to  difTerent  systems  of  law;  and  al- 
though thr  rights  and  liabilities  in  resjKH't 
of  eacli  may  re(|uire  a  consideration  of  the 
other  if  they  an^  to  be  <lealt  with  complete- 
ly, the  fact  remains  that  each  nu\v  Im*  regu- 
lati'tl  bv  the  state  where  the  land  lies  ac- 
eordiiig  to  its  sovereign  will.  Kansas  v. 
Colorado,  200  U.  S.  40,  93,  51  L.  cd.  950, 
973,  27  Sup.  Ct.  Rep.  055.  If.  then,  the 
courts  of  ()ne  state  are  about  to  (h'al  with 
one  parcel,  thev  should  not  be  indirectly  in- 
terfere«l  with  by  a  foreign  court  that  has  no 
power  to  control  tho  use  of  the  rcn.     It  is 
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said  to  be  a  general  principle  that  apart 
from  some  privity,  such  as  is  created  by  con- 
tract, trust,  or  fraud,  courts  of  equity  rec- 
ognize the  impropriety  of  using  their  power 
261]  over  the  *person  to  achieve  such  a  re- 
sult. Northern  Indiana  K.  Co.  v.  Michigan 
C.  R.  Co.  15  How.  233,  242-244,  14  L.  ed. 
674-670;  Carpenter  v.  Strange,  141  U.  S.  87, 
35  L.  ed.  640,  11  Sup.  Ct.  Rep.  960;  Norris 
V.  Chambres,  29  Beav.  246,  253,  254,  s.  C. 
3  De  G.  F.  &  J.  583,  584.  It  is  conceivable, 
to  be  sure,  that  the  decisions  of  this  court 
may  determine  that  the  states  haTe  rights 
.as  against  each  other  in  invitum  in  streams 
that  flow  through  the  land  of  both.  Kansas 
T.  Colorado,  206  U.  S.  46,  84,  51  L.  ed.  956, 
969,  27  Sup.  Ct.  Rep.  655;  Missouri  v.  Illi- 
nois, 200  U.  S.  496,  519,  520,  50  L.  ed.  572, 
578,  579,  26  Sup.  Ct.  Rep.  268.  These  rights 
may  vary  according  to  the  system  of  law  re- 
quired by  natural  conditions.  They  may  be 
more  or  less  analogous  to  common -law 
rights  between  upper  and  lower  proprietors, 
where  irrigation  is  not  necessary,  as  in  most 
of  the  older  states.  See  New  York  v.  Pine, 
185  U.  S.  93,  96,  46  L.  ed.  820,  821,  22  Sup. 
Ct.  Rep.  592.  There  may  be  some,  perhaps 
limited,  right  of  appropriation  in  the  upper 
state,  at  least  in  the  watershed  of  the 
stream,  where  irrigation  is  the  condition  of 
using  the  land.  See  Kansas  v.  Colorado, 
206  U.  S.  46,  100-104,  117,  51  L.  ed.  956, 
976-977,  983,  27  Sup.  Ct.  Rep.  655.  But 
whatever  this  court  may  decide,  if  a  private 
owner  should  derive  advantage  from  such 
a  decision  it  would  not  be  in  his  own  right, 
but  by  reason  of  and  subordinate  to  the 
rights  of  his  state,  and  those  rights,  the 
petitioner  insists,  can,  or  at  least  should  be, 
determined  only  in  a  suit  brought  by  the 
state  itself. 

But  if  for  any  reason  the  foregoing  argu- 
ment should  not  have  prevailed  as  against 
Rickey  if  he  had  brought  the  actions  in 
California  after  the  beginning  of  the  suit 
in  Nevada,  the  present  petitioner  is  not  af- 
fected by  the  proceedings  against  Rickey,  as 
they  were  purely  personal,  and  did  not  con- 
cern a  purchaser  of  land  outside  the  jurisdic- 
tion. To  aflfect  a  purchaser  with  a  suit 
against  his  vendor,  it  is  said  that  at  least 
the  re8  must  be  within  the  territorial  juris- 
diction of  the  court  in  which  the  suit  is 
brought.  See  Fall  v.  Eastin,  215  U.  S.  1, 
54  L.  ed.  65,  23  L.R.A.(N.S.)  924,  30  Sup. 
Ct.  Rep.  3. 

We  are  of  opinion  that  the  petitioner  fails 
to  establish  the  conclusion  for  which  it  con- 
262]  tends.  The  alleged  rights  •of  Mil- 
ler &  Lux  involve  a  relation  between 
parcels  of  land  that  cannot  be  brought 
within  the  same  jurisdiction.  This  rela- 
tion depends  as  well  upon  the  permis- , 
sion  of  the  laws  of  Nevada  as  upon  the 
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compulsion  of  the  laws  of  California.  It 
is  true  that  the  acts  necessary  to  en- 
force it  must  be  done  in  California,  and 
require  the  assent  of  that  state  so  far  as 
this  court  does  not  decide  that  they  may  be 
demanded  as  a  consequence  of  whatever 
right,  if  any,  it  may  attribute  to  Nevada. 
But,  leaving  the  latter  possibility  on  one 
side,  if  California  recognizes  private  rights 
that  cross  the  border  line,  the  analogies  are 
in  favor  of  allowing  them  to  be  enforced 
within  the  jurisdiction  of  either  party  to 
the  joint  arrangement.  Great  Falls  Mfg. 
Co.  V.  Worster,  23  N.  H.  462.  Full  justice 
cannot  be  done  and  anomalous  results  avoid- 
ed unless  all  the  rights  of  the  parties  before 
the  court  in  virtue  of  the  jurisdiction  pre- 
viously acquired  are  taken  in  hand.  To 
adjust  the  rights  of  the  parties  within  the 
state  requires  the  adjustment  of  the  rights 
of  the  others  outside  of  it.  Of  course,  the 
court  sitting  in  Nevada  would  not  attempt 
to  apply  the  law  of  Nevada,  so  far  as  that 
may  be  different  from  the  law  of  California, 
to  burden  land  or  water  beyond  the  state 
line,  but  the  necessity  of  considering  the 
law  of  California  is  no  insuperable  difficulty 
in  dealing  with  the  case.  Foreign  law  often 
has  to  be  ascertained  and  acted  upon,  and 
one  court  ought  to  deal  with  the  whole  mat- 
ter. 

We  are  of  opinion,  therefore,  that  there 
was  concurrent  jurisdiction  in  the  two 
courts,  and  that  the  substantive  issues  in 
the  Nevada  and  California  suits  were  so  far 
the  same  that  the  court  first  seised  should 
proceed  to  the  determination  without  inter- 
ference, on  the  principles  now  well  settled  as 
between  the  courts  of  the  United  States  and 
of  the  states.  Prout  v.  Starr,  188  U.S.  537, 
544,  47  L.  ed.  584,  587,  23  Sup.  Ct  Rep. 
398;  Ex  parte  Young,  209  U.  S.  123,  161, 
162,  52  L.  ed.  714,  729,  730,  13  L.R.A.(N.S.) 
932,  28  Sup.  Ct.  Rep.  441. 

As  to  the  argument  that  the  Rickey  Land 
Company  is  not  aflfected  by  any  priority  that 
may  have  been  gained  *as  against  [263 
Rickey,  it  might  be  a  question,  even  if  the 
petitioner  was  a  purchaser  without  notice, 
whether  the  purchaser  would  not  be  confined 
to  asserting  its  rights  in  the  pending  cause. 
See  Whiteside  v.  Haselton,  110  U.  S.  296, 
301,  28  L.  ed.  152,  154,  4  Sup.  Ct.  Rep.  1. 
But  in  this  case,  if  the  judge  below  was  of 
opinion  as  matter  of  fact  on  what  appears 
that  the  institution  of  the  petition  was 
merely  a  device  to  dodge  the  jurisdiction  of 
the  Nevada  court,  and  that  the  Rickey  Land 
A  Cattle  Company  was  merely  Rickey  under 
another  name,  we  could  not  say  that  his 
finding  was  wrong. 

It  is  urged  that  the  cross  bills  on  which 
the  bill  and  injunction  in  the  second  case 
were  based  were  not  maintainable  because 
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not  in  aid  of  the  defenses  to  the  original  suit 
of  Miller  &  Lux.  But  it  might  very  well  be, 
as  was  shown  by  the  argument  for  the  re- 
spondents, that  even  if  they  admitted  the 
right  of  Miller  &  Lux,  still  a  decree  as  be- 
tween themselves  and  other  defendants  would 
be  necessary  in  order  to  prevent  a  decree  for 
Miller  A  Lux  from  working  injustice.  See 
further,  Ames  Realty  Co.  v.  Big  Indian  Min. 
Co.  146  Fed.  166.  The  cross  bills  being 
maintainable,  the  jurisdiction  in  respect  of 
them  follows  that  over  the  principal  bill. 
Decrees  ailirmed. 


264]  •fLEHIGH     VALLEY     RAILROAD 
COMPANY,  Appt., 

V. 

CORNELL       STEAMBOAT       COMPANY, 
Claimant  of  Steam  Tug  Ira  M.  Hedges. 

(See  S.  C.  Reporter's  ed.  264-271.) 

Direct    appeal    from    district    court  — 
jurisdiction  below. 

1.  The  jurisdiction  of  the  Federal  Su- 
preme Court  of  a  direct  appeal  from  a  de- 
cree of  a  Federal  district  court  sitting  as  a 
court  of  admiralty,  which  dismissed  a  libel 
for  contribution  in  favor  of  a  joint  wrong- 
doer who  had  paid  a  judgment  recovered 
against  him  in  a  suit  at  common  law, 
founded  on  the  wrong,  to  which  the  other 
wrongdoer  was  not  made  a  ))arty,  cannot  be 
defeated  on  the  theory  that  the  dismissal, 
although  expressed  to  be  for  want  of  juris- 
diction, is  really  upon  the  merits,  because 
payment  of  a  judgment  at  common  law  is 
not  a  ground  for  contribution  from  a  wrong- 
doer not  a  party  to  the  suit. 

[For  other  cnHe«.  see  Appeal  and  Error,  BWi- 
918,  in  DlKest  Sup.  Ct.  1908.] 

Admiralty  Jurisdiction  —  contribution. 

2.  A  court  of  admiralty  has  jurisdiction 
of  a  libel  to  enforce  contribution  from  the 
owner  of  one  of  two  vessels,  which  were 
both  at  fault  for  a  collision  with  a  third, 
in  favor  of  the  charterer  of  the  other  ves- 
sel at  fault,  who  has  paid  a  judgment  re- 
covered against  him  in  a  suit  at  common 
law,  founded  upon  the  wrong,  to  which  the 
other  wrongdoer  was  not  made  a  party. 
[For  other  cnscs.   see   Admiralty,   I.  t,  18,   in 

Digest  Sup.  Ct.  1908.] 

[No.   18.] 

Argued  October  27,  1910.     Decided  Novem- 
ber 7,  1910. 

fThis  case  is  reported  by  the  Official  Re- 
porter under  the  name  of  "The  Ira  M. 
Hedges." 

Note. — On  direct  review  in  Federal  Su- 
preme   Court   of   judgments   or    decrees    of 
district  or  circuit  courts — see  note  to  Gwin 
V.  United  SUtes,  46  L.  ed.  U.  S.  741. 
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APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  decree  dismissing 
for  want  of  jurisdiction  a  libel  for  contri- 
bution.   Reversed. 

The  facts  are  stated  in  the  opinion. 
See  same  case  below,  163  Fed.  587. 

Mr.  William  S.  Montgomery  argued  the 
cause,  and,  with  Mr.  George  H.  Emerson, 
filed  a  brief  for  appellant. 

Mr.  J.  Parker  Klrlln  argued  the  cause, 
and,  with  Mr.  Amos  Van  Etteii,  filed  a  brief 
for  appellee. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  libel  for  contribution.  The  libel 
was  excepted  to  by  the  claimant  and  waa 
dismissed  on  the  ground  that  the  district 
court,  sitting  as  a  court  of  admiralty,  had 
no  jurisdiction  to  enforce  contribution  be- 
tween the  parties  on  the  facts. 

The  facts  allied  are  as  follows.  Tlic  ap- 
pellant was  in  possession  of  the  tug  Slat- 
ington  under  a  demise,  and  the  tug  waa 
crossing  the  North  river  with  car  float  No. 
22  alongside  on  the  port  side.  The  tug  Ira 
M.  Hedges  was  coming  up  the  river  on  the 
port  side  with  two  stone  scows  in  tow,  one 
on  each  side.  There  was  a  collision  lietwecn 
one  of  those  scows,  the  Helen,  and  car  float 
No.  22,  which  was  caused  or  contributed  to 
by  the  Ira  M.  Hedges.  The  owner  of  the 
Helen,  not  being  the  owner  of  the  Ira  M. 
Hedges,  brought  an  action  at  common  law 
and  recovered  a  judgment  against  the  appel- 
lant, the  owner  of  tlic  Ira  M.  Hedges  not  be- 
ing made  a  party  defendant  in  that  suit. 
The  appellant  paid  the  judgment  and 
brought  this  libel  against  the  Ira  M.  Hedges, 
in  terms  to  recover  the  amount  of  the  claim 
set  forth  in  the  libel,  but,  it  fairly  may  be 
held,  in  substance  to  recover,  if  not  the 
whole,  *then  contribution  for  what  [270 
the  libellant  has  had  to  expend. 

The  first  question  is  whether  this  court 
has  jurisdiction  of  the  appeal.  It  is  said 
that  the  dismissal  of  the  libel,  although  ex- 
pressed to  be  for  want  of  jurisdiction,  real- 
ly is  on  the  merits,  because  payment  of  a 
judgment  at  common  law  is  not  a  ground 
for  contribution  from  a  joint  wrongdoer, 
not  a  party  to  the  suit.  There  sometimes  is 
difficulty  in  distinguishing  between  matters 
going  to  the  jurisdiction  and  those  deter- 
mining the  merits.  (Fauntleroy  v.  Lum,  210 
U.  S.  230,  235,  62  L.  ed.  1039,  1041,  28  Sup. 
Ct.  Rep.  641 ) ,  and,  no  doubt,  this  case  pre- 
sents that  difficulty.  Hut  perhaps  it  niuy  be 
said  that  the  two  considerations  coalesce 
here.  The  admiralty  has  a  limited  juris- 
diction. If  there  are  no  merits  in  the  claim, 
it  is  of  a  kind  that  the  admiralty  not  only 
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ought  not  to  enforce,  but  has  no  power  to 
enforce.  At  all  events,  the  form  of  the  de- 
cree must  be  taken  to  express  the  meaning 
of  the  judge.  If  the  decree  was  founded,  as 
it  purports  to  be,  on  a  denial  of  jurisdiction 
in  the  court,  this  court  has  jurisdiction  of 
the  appeal.  For  all  admiralty  jurisdiction 
belongs  to  courts  of  the  United  States  as 
such,  and  therefore  the  denial  of  jurisdic- 
tion brings  the  appeal  within  the  estnbliHhed 
rule.  See  The  Jefferson,  215  U.  S.  130,  138, 
64  L.  ed.  125,  128,  30  Sup.  Ct.  Rep.  64. 

Coming  to  the  substance,  we  are  of  opin- 
ion that  the  decision  was  wrong.  The  right 
to  contribution  belongs  to  the  substantive 
law  of  the  admiralty.  Erie  11.  Co.  v.  Erie 
&  W.  Transp.  Co.  204  U.  S.  220,  51  L.  ed. 
450,  27  Sup.  Ct.  Rep.  246.  It  is  not  a  mere 
incident  of  a  form  of  procedure.  Therefore 
the  fact,  over  whicli  the  libellant  had  no  con- 
trol, that  the  injured  party  saw  fit  to  sue 
at  common  law,  cannot  take  that  right 
awity.  The  passing  of  tlie  claim  against  the 
libelhint  into  the  form  of  a  jmlgment  before 
the  claim  was  satisfied  has  no  bearing,  up- 
on the  question  whether  the  right  to  contri- 
bution remains.  It  does  not  matter  to  this 
<|Ucstion,  even  if  it  be  true,  as  thought  by 
271]  the  court  below,  'that  the  libellant 
might  have  required  the  owner  of  the  Ira  M. 
Hedges  to  be  made  a  party.  For  it  still 
would  have  rested  with  tlie  plaintiff  in  the 
former  suit  to  collect  from  the  api^ellant 
alone  if  it  saw  fit,  and,  if  it  had  done  so, 
it  is  at  best  but  a  speculation  to  suggest 
that  the  libellant  could  have  recovered  from 
its  codefendant  at  common  law. 

The  question  as  to  what  is  conclusively 
established  by  the  common-law  judgment  is 
not  before  us,  but  only  the  jurisdiction  of 
the  court.  But  we  may  add  that  the  ap- 
pellant seeks  to  recover  contribution  for 
the  amount  paid,  not  as  res  judicata,  but  as 
one  of  the  consequences  of  a  joint  tort  from 
which  it  could  not  escape,  and  which  its 
fellow  wrongdoer  was  bound  to  contemplate. 
The  claimant,  of  course,  does  not  desire  to 
dispute  the  appellant's  negligence.  It  is 
free  to  deny  its  own.  Whether  if  it  were 
80  minded  it  could  controvert  the  amount 
of  the  damage  as  determined  by  the  judg- 
ment need  not  be  discussed.  Xo  doubt  it 
would  have  been  a  prudent  course  for  the 
appellant  to  give  notice  to  the  owner  of  the 
Ira  M.  liedges  to  take  part  in  the  defense, 
with  a  view  to  its  possible  ultimate  liabili- 
ty. Whether  a  failure  to  do  so  would  af- 
fect its  rights  is  not  before  us  to  decide.  We 
do  not  mean  to  intimate  that  the  failure  is 
material  where  there  has  been  a  bona  tide 
defense. 
Decree  reversed. 
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♦OKG    CHANG    WING    and    Kwong[27a 

Fok,  Plffs.  in  Err., 

v. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  272-280.) 

Constitutionni  law  ^  clue  process  of  law 
—  afflrniancc  of  conviction  under  stat- 
ute since  repealed. 

The  duo  process  of  law  secured  to  the 
people  of  the  Phi lipf line  Islands  by  the  act 
of  July  1,  1902  (32  Stat,  at  L.  002,  c'rap. 
1309),  §  5,  was  not  denied  by  the  ntlirm- 
ance  in  the  supreme  court  of  the  Philippine 
Islands  of  a  conviction  of  the  offense  de- 
scribed in  Philip])ine  Penal  Code,  article 
343,  which  was  repealed  after  the  conviction 
and  sentence  in  tlie  court  of  first  instance 
by  the  act  of  the  Philippine  Commission  of 
October  9,  1907.  act  No.  1757,  the  rejjealing 
act  also  providi))^!  for  tlie  pun'shin«»nt  ot 
the  same  offense,  and  within  limitations  not 
exceeded  by  tlie  sentence  imposed  under  the 
former  act. 

[For  oilier  rnses,  see  Constitutional  Law,  IV. 
b,  9,  In  Dl2;est  Sup.  Ct.   1908.] 

[No.  418.] 

Argued  October  21,  1910.     Decided  Noveifi- 

ber  7,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judg- 
ment which  affirmed  a  conviction  in  the 
Court  of  First  Instance  for  the  City  of  "Ma- 
nila for  keeping  a  gambling  house.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

See  same  case  lielow,  12  Philippine,  770. 

Mr.  Charles  F.  Consaul  argued  the 
cause,  and,  with  Messrs.  Charles  C.  Helt- 
man  and  Frank  B.  Ingersoll,  tiled  a  brief 
for  plaintiffs  in  error. 

Mr.  Edwin  P.  Grosvenor  argued  the 
cause,  and,  with  Mr.  William  S.  Kenyon, 
filed  a  brief  for  defendant  in  error. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

The  plaintiffs  in  error  bring  this  ease  here 
for  review  by  writ  of  error  to  the  supreme 
court  of  the  Philippine  Islands,  upon  the 

Note. — As  to  what  constitutes  due  proc- 
ess of  law — see  notes  to  People  v.  O'Brien, 
2  L.R.A.  255;  Kuntz  v.  Sumption,  2  L.R.A. 
055;  Re  Gannon.  5  L.R.A.  3.i9;  Ulman  v. 
Baltimore,  11  L.R.A.  224;  Oilman  v.  Tuck- 
er, 13  L.R.A.  304;  Pearson  v.  Yewdall,  24  L. 
ed.  U.  S.  430;  and  Wilson  v.  North  Caro- 
lina. 42  L.  ed.  v.  S.  805. 

As  to  the  effect  of  repeal  without  saving 
clause  of  penal  statute  or  municipal  ordi- 
nance upon  prior  conviction  under  it— i-sce 
note  to  Wichita  v.  Murphy,  23  L.ILA. 
(N.S.)  243. 
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ground  that  the  eflfect  of  the  judgment  of 
that  court  has  been  to  deprive  them  of  due 
process  of  law,  in  violation  of  §  5  of  the  act 
of  Congress  of  July  1,  1902  (32  Stat,  at  L. 
092,  chap.  13C9),  enacting  the  due  process 
clause  of  the  Federal  Constitution  as  a  part 
of  the  statute  for  the  government  of  those 
islands.  No  other  question  is  presented  in 
the  record  which  we  can  review. 

The  plaintiffs  in  error  were  tried,  con- 
victed, and  sentenced  on  October  4,  1907,  in 
the  court  of  first  instance,  for  violation  of 
§  343  of  the  Philippine  Penal  Code,  which 
makes  it  an  ofTense  to  conduct  a  gambling 
house,  or  to  be  a  banker  therein.  Plaintiffs 
in  error  were  sentenced  in  the  court  of  first 
instance  to  two  months  and  one  day  of  ar- 
resto  mayor,  with  the  accessories  of  §  61, 
and  to  pay  a  fine  of  625  pesetas,  and  in  de- 
fault thereof  to  suffer  subsidiary  imprison- 
ment, not  to  exceed  one  third  of  the  prin- 
cipal penalty,  and  costs. 

Upon  appeal  to  the  supreme  court  of  the 
Philippine  Islands,  that  court  held  that  the 
guilt  of  the  appellants  was  fully  estab- 
lished, and  affirmed  the  judgment  of  the 
court  of  first  instance.  In  the  supreme 
court  the  plaintiffs  in  error  made  the  objec- 
tion, which  is  the  foundation  of  the  proceed- 
ings here,  that  they  were  convicted  under  the 
provisions  of  article  343  of  the  Philippine 
278]  Code  for  an  *offense  committed  on  the 
15th  of  September,  1007;  that  thereafter  the 
Philippine  Commission,  on  October  9,  1907, 
by  an  act  numbered  1757,  repealed,  among 
others,  article  343  of  the  Philippine  Penal 
Code,  and  that  consequently  the  court  had 
no  autliority  to  impose  upon  the  appellants 
the  penalty  prescribed  in  the  repealed  arti- 
cle of  the  Code.  The  supreme  court  of  the 
islands  denied  this  contention  upon  the  au- 
thority of  another  decision  in  the  same 
court  United  States  v.  Cuna,  12  Philip- 
pine, 241.  A  reference  to  the  Cuna  Case 
shows  that  the  supreme  court  of  the  Philip- 
pines, construing  the  articles  of  the  local 
Penal  Code,  and  applying  what  was  deemed 
the  applicable  Spanish  law,  held  that  wheth- 
er an  act  was  punishable  after  the  repeal  of 
tlie  act  under  which  it  was  undertaken  to 
be  inflicted  depended  upon  whether  or  not, 
at  the  time  of  the  commission  of  the  act, 
there  was  a  law  in  force  which  penalized 
it.  The  court  reserved  the  question  whether 
the  punishment  provided  in  the  repealing 
act  could  alone  be  inflicted  if  such  penalty 
is  more  favorable  to  tlie  accused  than  that 
prescribed  in  the  former  act,  because  of  the 
provisions  of  article  22  of  the  Code,  which 
provides  that  penal  laws  shall  have  a  re- 
troactive effect  in  so  far  as  they  favor  per- 
sons convicted  of  a  crime  or  misdemeanor. 

It  appears  that  the  new  act,  No.  1757, 
which  took  the  place  of  the  repealed  act, 
54  It,  cd. 


article  No.  343  of  the  Philippine  Penal  Code, 
did  not  undertake  to  wipe  out  the  offense 
of  gambling,  or  keeping  a  gambling  house 
in  the  Philippine  Islands,  but  substantial- 
ly re-enacted  the  former  law  with  more  elab- 
oration and  detail  in  its  provisions  than 
were  contained  in  the  former  law. 

In  the  new  act  §  2  defines  a  gambling 
house  to  be  a  building  or  structure  or  ves- 
sel, or  part  thereof,  in  which  gambling  is 
frequently  carried  on.  Under  article  343 
of  the  Penal  Code  of  the  Philippine  Islands, 
as  it  existed  when  the  sentence  in  this  case 
was  imposed,  the  bankers  *and  pro-  [279 
prietors  of  houses  where  games  of  chance, 
stakes,  or  hazard  are  played  were  pun- 
ished. The  decision  of  the  court  of  first 
instance,  found  in  the  record  in  this  case, 
held  that,  in  order  to  punish  the  crime 
of  gambling,  in  accordance  with  arti- 
cle 343  of  the  Penal  Code,  it  must  ap- 
pear that  the  house  where  the  gambling 
took  place  was  a  house  devoted  to  en- 
couraging gambling,  as  held  in  various  de- 
cisions of  the  Supreme  Court  of  Spain  ap- 
plicable to  the  case  at  bar,  and  that  such 
facts  had  been  fully  established  by  the  proof 
in  the  case. 

The  sentence  imposed  was  within  the  lim- 
its provided  in  act  No.  1757,  under  which 
the  keeping  of  a  gambling  house  can  be  pun- 
ished. The  case,  therefore,  presented  for 
our  consideration,  is  one  of  conviction  un- 
der a  statute  which  was  repealed  after  the 
conviction  and  sentence  in  the  court  of  first 
instance,  the  repealing  act  also  providing 
for  the  punishment  of  the  same  offense,  and 
within  limitations  not  exceeded  by  the  sen- 
tence imposed  under  the  former  act. 

The  precise  question  then  is.  Did  the  su- 
preme court  of  the  Philippine  Islands  deny 
the  plaintiffs  in  error  due  process  of  law  in 
affirming  a  conviction  under  the  circumstan- 
ces stated?  It  is  argued  that  the  supreme 
court  of  the  Philippines  misapplied  the  pro- 
visions of  tlie  Penal  Code  and  the  Spanish 
law  in  the  light  of  which  it  was  interpreted. 
On  the  part  of  the  government  it  is  insisted 
that,  even  at  common  law,  the  affirmation 
of  a  conviction  under  a  law  valid  wh«in  it 
was  had  was  not  erroneous,  and  that  it  was 
within  the  power  of  a  reviewing  court  so  to 
do;  but  we  arc  not  concerned  with  this 
question.  Our  sole  province  is  to  determine 
whether  the  judgment  of  the  supreme  court 
of  the  Philippine  Islands  amounts  to  a  de- 
nial of  due  process  of  law. 

This  court  has  had  frequent  occasion  to 
consider  tlie  requirements  of  due  process  of 
law  as  applied  to  criminal  procedure,  and, 
generally  speaking,  it  may  be  said  that 
*if  an  accused  has  been  heard  in  [280 
a  court  of  competent  jurisdiction,  and 
proceeded  against  under  the  orderly  proc- 
66  1041 
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CMCB    of    law,    and    only    punished    after  Stat.  1001,  p.  34R0,  to  ircept  a  ccnveyance 

inquiry     aiid     investigation,     upon     notice  of  real  property  to  be  held  in  trust. 

to  bim,  with   an  opportunity   to  'l>e  heard,  "^^^-'"^^t'  lOUK]  "^  ^"'"'  '^'  *'  '"  "*'«•* 

«d   a   judpnent   awarded    within    the   au-  Er™r  to  state  oonrt- questions  re.lew- 

thority   of   a   constitutional    Uw,    then    he        ahle  —  flndiiig  of  fuct. 

hu    had    due    procesa    of    law.      Rogers    r,        2.  The  decision   of  a  state   court  that   a 

Peck,  199  U.  S.  436,  50  L.  ed.  200,  26  Sup.  trust  deed  was  accepted  by  a  nntiunal  bank 

Ct  Eep,  87 ;  Twiuing  v.  New  Jersey,  211  U.  is  a  flnding  of  fact  not  reviewable  by   tlie 

8.   78,   53   L.  ed.   97,   29   Sup.   Ct   Rep.   14,  Federal  Supreme  Court  on  writ  of  error  to 

and  the  cases  therein  cited.  *■?  »***«  t>ourt. 

la  the  present  case  there  can  be  no  doubt  ""z'JoS!"!;'  m%'it'Z^.''S^'\^i.i''"^'-  ""*" 
that  the  lawmaking  power  in  the  Philippine 

Islands  could,  by  statutory  enactment,  have  l^°-  ^-l 

preserved  the  right  to  prosecut«  and  punish 

<rireii8es   committed  in  violation  of  the  former  Argued  October  25.  1010.     Decided  Novem- 
law  while  in  force  in  the  islands,  notwith-  •*"■  T.  '""•. 

standing  the  repeal  of  the  act.    The  elfect  of  ^  ^,  r.i,i.rtT>  .     .i.     .^  n       .     .  .. 

the  decision  of  the  Philippine  supreme  court  f  ^  ,^RKOR  to  the  Supreme  Court  of  the 

is  to  hold  that  under  tliB  law  and  local  Btat        .-'."„.      *""*'"'^|    ">   ""J*'!'.  *  i"™ 

...  ,.  ,  ,.  ,  ■  which    aOirmed     a     decree     of    the    Circuit 

utes.  the  repealinir  net  re-enactinc  substan-  ,.       .     ,  j,        ,     r.       .      ■ 

.-11      .1.     .  1  1        1.    ■  Court  of  Grundy  County,  m  that  state,  in 

tially   the   former   law,   and   not   increasing  ,  ,   .  r     j     .     -  -j.  ^         "      . 

.,  .  .         ,....,  .    .1        .1?  iBvor  of  deicndanta  in  a  suit  to  set  aside  a 

tlie  punishment  of  the  accused,  the  right  ,        ,  .     .  ...      , 

"  „  "^    .  .     .  ■  1    ,1  1  .  I  conveva  ice  of  real   property   to  a  national 

•till  eiiata  to  punish  the  accused  for  an  of-  .         -.      ,      ,       ._        j 

T  ,     .  .  ,\,  ...        ,  bonk   in   trust.     AfTirmcd. 

fense  of  which  tliey  were  convicted  and  sen-        ....     ,    ,  .   ,    i  -     .i. 

,  1   ,        ,.  r  .1.     1  .  .  ine  facts  are  stiilnl  u\  the  opinion, 

tonced  before  the  passage  of  the  later  act.        „„  ,    ,         ,,.  ./    ,,„    ^.  _ 

...  J      .t       ff    .     «  .u     J     -  -  See  same  case  below,  145  Mo,  418,  46  8. 

In  other   words,   the  effect  of  the   decision  „    ,„|^  *  ' 

construing  the   local    law   is  to   accomplisli 

what  it  was  clearly  within  the  power  of  the        Mensra.  Homer  Hall  and  Georjc   Hall 

legislative   authority   to   do   by   an   express  argued  the  cause,  and,  with  Messrs.  Frank 

act  saving  the   right  to   proceed  as   tii  of-  Hall  anil  W.  B.  C.  Brown,  filed  a  brief  for 

feuses  already  committed.    The  accused  have  plaintiff  in  error. 

not  been  puniBhed  for  a  crime  which  was  not        jj^   Tlioma«  J.  Beall  argued  the  cause, 

punishable  when  committed  by  the  sentence  ,„j_  ^.-^^  M„„g,  tj^all  4  Kemp  and  Ihir- 

imposed.     The  supreme  court  has  only  held  f^^  4   Knight,  filed  ft  brief  for  defendants 

that  the  right  to  impose  the  penalty  of  the  j^  error, 
law   under   the   Philippine   Penal   Code   has 

not  been  taken  away  by  the  subsequent  sUt-        «,.  justice  nugliea  delivered  the  opin- 

ute.    We  are  unable  to  see  tliat  due  process  jq„  ^f  n,^  cnurt- 

of  law,  which  is  the  right  of  a  person  ac-        This  action  was  brought  in  1894,  in  tlie 

cused  of  a  crime,  when  proaecuted  within  a  circuit     court     of     Grundy     eountv      state 

jurisdiction  wherein  the  Constitution  of  the  „£  Miggouri.  to  set  aside  a  dcpd  of  r^-nl  prop. 

United   atates,  or  a  statute  embracing   lU  ^rty  made  by  James  H.  Kerfoot  to  the  First 

provisions,  is  in  force,  has  been  denied.  National  Bank  of  Trenton,  Missouri,  and  al- 

The  judgment  of  the   Supreme   Court  of  „  »  jeej  hy  which  that  bank  purported  to 

the  Philippine  Islands  will  be  affirmed.  „„„?  the  same  property  to  the  defendants 

■A®'"'"*'*-  Hervey  Kerfoot,  Alwiida  Kerfoot,  and  Lpster 

R.  Kerfoot,  and  for  the  recovery  of  poeses- 

sion.     The   plaintiffs   in   the   action,   which 

was  brought  sliortly  after  the  death  of 
James  H.  Kerfoot,  were  Homer  Hall,  ad- 
ministrator of  bis  cHtiito,  and  ltr<b,.vt  Karl 
Kerfoot,  his  infant  grandson,  wlni  claimed 
to  be  his  only  heir  at  low,  and  sued  by  Ho- 
mer Hall  as  next  friend.  The  petition  con- 
tained two  counts,  one  in  equity,  the  other 

ei  ai.  in   ejectment.     Upon   tlie  trial,   the  circnit 

(See  8.  C.  Reporter's  ed.  2S1-2S8.)  Note.— On    what    questions    the    Federal 

Supreme  Court  will  consider   in   nviewiii( 

National   banks  —  power  to  take  real  the  judgmenta  of  state  courts — see  note  to 

property  In  trust  ^  who  may  quea-  Missouri  ei  rel.  Hill  v.  Dockery,  63  L-ItA. 

tlon.  571. 

1.  The  United  Statea  alone  can  object  to       As  to  review  of  facts  on  writ  of  error  to 

the  want  of  authority  of  a  national   bank,  state  court — see  ixite  to  Smiley  v.  Kanaaa, 

under  <J.  S.  Rev.  SUt.  g  f>]37,  U.  S.  Comp.  49  L.  ed.  U.  ti.  610. 
1043  318  v.  ■• 
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court  found  the  issues  for  defendants,  and 
the  judgment  in  their  favor  was  affirmed  by 
the  supreme  court  of  Missouri.  145  Mo. 
418,  40  S.  W.  1000.  On  his  coming  of  age, 
Robert  Earl  Kerfoot  sued  out  this  writ  of 
error. 

The  plaintiff  in  error  challenges  the  con- 
veyance made  by  James  H.  Kerfoot  to  the 
hunk,  upon  the  ground  that  under  §  5137  of 
the  Revised  Statutes  of  the  United  States 
286]  (U.  S.  Comp.  Stat.  1901,  p.  3400),  're- 
Inting  to  national  banks,  the  bank  was 
without  power  to  take  the  property, 
and  hence  that  no  title  passed  by  the 
deed,  but  that  it  remained  in  the  grantor, 
and  descended  to  the  plaintiff  in  error 
as  his  heir  at  law.  It  appears  that  the 
deed,  which  was  absolute  in  form,  with 
warranty,  and  expressing  a  substantial 
consideration,  was  executed  in  pursuance 
of  an  arrangement  by  which  the  title  to 
the  property  was  to  be  held  in  trust,  to 
be  conveyed  upon  the  direction  of  the  grant- 
or; and  the  supreme  court  of  Missouri  de- 
cided that  a  trust  was  in  fact  declared  by 
the  grantor  in  favor  of  Hervey,  Alwilda,  and 
Jester  R.  Kerfoot,  to  whom  ran  a  quitclaim 
deed,  which  he  prepared  and  forwarded  to 
the  bank,  to  be  signed  and  acknowledged  by 
it  and  then  returned  to  him. 

But  while  the  purpose  of  this  transaction 
was  not  one  of  those  described  in  the  stat- 
ute for  which  a  national  bank  may  purchase 
and  hold  real  estate,  it  docs  not  follow  that 
the  deed  was  a  nullity,  and  that  it  failed  to 
convey  title  to  the  property. 

In  the  absence  of  a  clear  expression  of 
legislative  intention  to  the  contrary,  a  con- 
veyance of  real  estate  to  a  corporation  for  a 
purpose  not  authorized  by  its  charter  is  not 
void,  but  voidable,  and  the  sovereign  alone 
can  object.  Neither  the  grantor  nor  his 
heirs  nor  tliird  persons  can  impugn  it  upon 
the  ground  that  the  grantee  has  exceeded  its 
powers.  Smith  v.  Sheelcy,  12  Wall.  358, 
20  L.  ed.  430;  Union  Nat.  Bank  v.  Mat- 
thews, 98  U.  S.  C21,  25  L.  ed.  188;  Nation- 
al Bank  v.  Whitney,  103  U.  S.  99,  20  L.  ed. 
443;  Reynolds  v.  First  Nat.  Bank,  112  U.  S. 
405,  28  L.  ed.  733,  5  Sup.  Ct.  Rep.  213; 
Fritts  V.  Palmer,  132  U.  S.  282,  33  L.  ed. 
317,  10  Sup.  Ct.  Rep.  93;  Leazure  v.  Hille- 
gas,  7  Serg.  &  R.  313.  Thus,  although  the 
statute  by  clear  implication  forbids  a  na- 
tional bank  from  making  a  loan  upon  real 
estate,  the  security  is  not  void,  and  it  can- 
not be  successfully  assailed  by  the  debtor  or 
by  subsequent  mortgagees  because  the  bank 
was  without  authority  to  take  it;  and  the 
disregard  of  the  provisions  of  the  act  of 
Congress  upon  that  sul>ject  only  lays  the 
287]  bank  open  to  proceedings  *by  the 
govenmiont  for  oxercisinj?  j>o\vors  not  con- 
ferre<l  by  lav.*.  Union  Nat.  Bank  v.  Mat- 
54  L».  cd. 


thews  and  National  Bank  v.  Whitney,  su- 
pra; Swope  V.  Leffingwell,  105  U.  S.  3,  26 
L.  ed.  939. 

In  Union  Nat.  Bank  v.  Matthews,  supra, 
viewing  that  case  in  this  aspect,  the  court 
said: 

"The  opinion  of  the  supreme  court  of  Mis- 
souri assumes  that  the  loan  was  made  upon 
real-estate  security  within  the  meaning  of 
the  statute,  and  their  judgment  is  founded 
upon  that  view.  These  things  render  it 
proper  to  consider  the  case  in  that  aspect. 
But,  conceding  them  to  be  as  claimed,  the 
consequence  insisted  upon  by  no  means  nec- 
essarily follows.  The  statute  does  not  de- 
clare such  a  security  void.  It  is  silent  up- 
on the  subject.  If  Congress  so  meant,  it 
would  have  been  easy  to  say  so;  and  it  is 
hardly  to  be  believed  that  this  would  not 
have  been  done,  instead  of  leaving  the  ques- 
tion to  be  settled  by  the  uncertain  result  of 
litigation  and  judicial  decision.  Where  usu- 
rious interest  is  contracted  for,  a  forfeiture 
is  prescribed  and  explicitly  defined. 

•  •••••• 

**Where  a  corporation  is  incompetent  by 
its  charter  to  take  a  title  to  real  estate,  a 
conveyance  to  it  is  not  void,  but  only  void- 
able, and  the  sovereign  alone  can  object.  It 
is  valid  until  assailed  in  a  direct  proceeding 
instituted  for  that  purpose.  Leazure  v.  Ilil- 
legus,  supra;  Goundie  v.  Northampton  Wat- 
er Co.  7  Pa.  233;  Runyan  v.  Coster,  14  Pet. 
122,  10  L.  ed.  382;  Banks  v.  Poitiaux,  3 
Rand.  (Va.)  130,  15  Am.  Dec.  700;  Mcln- 
doe  V.  St.  Louis,  10  Mo.  577.  See  also  Union 
Gold-Min.  Co.  v.  Rocky  Mountain  Nat.  Bank, 
90  U.  S.  040,  24  L.  ed.  048." 

This  rule,  while  recognizing  the  authority 
of  the  government  to  which  the  corporation 
is  amenable,  has  the  salutary  elfect  of  assur- 
ing the  security  of  titles  and  of  avoiding 
the  injurious  consequences  which  would 
otherwise  result.  In  the  present  case  a 
tru^t  was  declared,  and  this  trust  should 
not  be  permitted  to  fail  and  the  property 
•to  be  diverted  from  those  for  whom  [288 
it  was  intended,  by  treating  the  conveyance 
to  the  bank  as  a  nullity,  in  the  absence  of 
a  clear  statement  of  legislative  intent  that 
it  should  be  so  regarded. 

The  cases  in  this  court  which  are  relied 
upon  by  the  plaintiff  in  error  are  not  appli- 
cable to  the  facts  here  presented,  and  are 
in  no  way  inconsistent  with  the  doctrine  to 
which  we  have  referred.  McCormick  v. 
Market  Nat.  Bank,  105  U.  S.  538,  41  L.  ed. 
817,  17  Sup.  Ct.  Rep.  433;  California  Nat. 
Bank  v.  Kennedy,  107  U.  S.  302,  42  L.  ed. 
198,  17  Sup.  Ct.  Rep.  831 ;  First  Nat.  Bank 
V.  Hawkins,  174  U.  S.  304,  43  L.  ed.  1007, 
19  Sup.  Ct.  Rep.  739. 

It  was  also  urged  by  the  plaintiff  in  error 
that  the  deed  was  not  accepted  by  the  bank, 
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And  was  inoperative  for  that  rcaaon.  Tile 
Bupreme  court  of  Miiaouri  lield  upon  tfae 
evidence  that  it  was  accepted,  and  this 
court,  on  a  question  of  that  character,  does 
not  review  the  findings  of  fact  which  have 
been  made  in  the  state  court.  Waters-Pierce 
Oil  Co.  V,  Texas,  212  U.  S.  SB,  63  L.  ed.  417, 
29  Sup.  Ct.  Sep.  220;  Egan  v.  Hart,  106  U. 
a.  ISe,  41  L.  ed.  eSO,  it  Sup.  ct.  Rep.  300; 
Clipper  Min.  Co.  v.  Eti  Min.  &  Land  Co.  104 
U.  S.  220,  48  L.  ed.  944,  24  Sup.  Ct.  Bep. 
032. 

Assuming  that  the  deed  was  accepted  by 
the  bunk,  it  was  eflcctive  to  pasa  the  Icgiil 
title,  and  the  plaintilT  in  error,  as  heir  at 
law  of  the  grantor,  ciintiot  qucatiou  iL 

Judgment  afGrnicd. 


»»t]    'R.  R.  RICHARDSON,  Appt, 

SANTIAGO  AINSA,  Administrator  with  the 
Wil)  Annexed  of  the  Estate  of  Frank 
Ely,  Deceased. 

(Be«  S.  C.  Reporter's  ed.  289-208.) 

Appeal  ^  conpluelvcitcss  of  prior  de- 
clHlon  on  Bubsequenl  appoal. 

1.  The  decisiuii  of  the  Fe<i<!ra1  Supreme 
Court  on  a  fcirmcr  n|i[icnl,  that  the  louer 
court  had  jurisdictiuii  nf  the  case,  ia  con- 
elusive  on  a  second  apppnl. 

IFor  other  pnnex,  *ce  Anpcnl  nn<l  Error,  IX. 
o.   i.  In   DtKeat  Sup.  Ct.   1008.) 

Private  luiiil  clnlxin  —  .Mcxlcun  ^nnt 
—  lands  putcnlctl  to  llilril  iiarties. 

2.  The  claim  of  one  \vti<ig4e  title  under  a 
Mexican  land  Rrniit  is  pcjfoct  and  complete, 
and  wbo  is,  therefore,  nut  boimd  under  the 
act  of  March  3,  1891,  to  apply  to  the  court 
ot  private  land  claims  for  conlinnation,  ia 
not  cut  down  to  the  extiiit  that  the  land 
has  been  patented  by  the  L'nited  Stntcfl  to 
third  parties,  because  ha  apprnreil  and 
prayed  coiifirmation  in  a  suit  brought 
against  him  by  the  United  States  under  the 
authority  of  §  8  of  that  net,  to  remove  the 
govemincnt's  doubt  as  to  title  or  bound- 
ari<>s,  oil  ttic  theory  tli.it  the  laiif^uuge  of 
I  14,  giving  that  cifcct  to  such  pnlciits  "If 
in  any  ca<^e"  it  shall  np|iear  that  the 
lands  or  any  part  thereof,  decreed  to  any 
eiaimant  under  the  act.  siuill  have  l>ecn 
■old  by  the  United  Slutc  applies  not  only 
to  tlw  proceeding  bruui;lit  by  tlie  claimant 
himself  tor  coiillrmiitiioi.  but  also  to  the 
|>roeeedi»g  on  lichnlf  of  Ihc  ).n)verument.  in 
which  the  court  is  to  dcli'rmini'  the  matter, 
■ubj(>ct  to  all  law  ful  ri^iits  ndi-erse  to  the 
eiaimant  or  possessor,  and  nx  between  such 
rluiioniit  and  )H)?si'r4s«r  niul  any  other 
olaimiuit  or  possessor,  and  subject  in  this 

NoTt;. — Un   coiicliisivpiii'K^i   of   prior   deci- 
•ions   on   suhsequent   nppi'ain— see    note   to 
llaslinga  v.  Fuxttuithy.  Jl  L.R.A.  321. 
aV4« 
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APPEAL  from  the  Supreme  Court  of  tb« 
Territory  of  Arizona  to  review  •  decree 
which  aRirnied  a  decree  of  the  District 
Court  ot  Pima  County  in  favor  of  plaintiS 
in  a  suit  to  quiet  title.     Allirnicd. 

See  same  case  below,  11  Arix.  369,  OS  Poe. 
103. 

Tbe  facts  are  stated  in  the  opinion. 

Ur.  S.  L.  Klngan  submitted  the  cause 
for  appellant : 

The  judiciary  department  must  follow  the 
law  promulgated  by  the  le'^ialutive  depart- 
ment. If  the  legixlators  choose  to  violate 
R  ti'cnty,  the  atTalr  is  of  a  po1ltic.il  aspect, 
and  not  ft  matter  for  the  court's  jurisdie- 

;  Botiller  v.  Doinliiguex,  130  U.  S.  23S,  32 
I.,  cd.  920,  9  Sup.  Ct.  Rep.  52o;  Head  Money 
j  Cuaei  (Edye  v.  Robertson)  112  U.  S.  380, 
I  28  L.  ed.  798,  fi  Sup.  Ct.  Rep.  247 ;  Re  Ah 
I  Lung,  IS  Fed.  28;  Horner  *.  United  States, 
I  143  U.  S.  SiO,  30  L.  eO.  200,   12  Sup.  Ct. 

I  The  statute  is  intended  to  help  tlie  grant 
claiinnnt  to  establish  his  lights  and  tu  pro- 
tect his  property.  And  it  gives  the  govern- 
ment power  to  compel  him  to  establish  his 
cla'm  end  determine  ita  boundaricH,  ^40  that 
tliere  can  never  be  any  eonllict  bettveen  tlie 
grant  claimant  and  the  government,  or  any- 
one claiming  under  the  goveruinent. 

United  States  v.  Martinez,  1S4  U.  S.  441, 
48  L.  cd.  032,  22  Sup.  Ct.  Rep.  422. 

The  whole  spirit  of  the  statute  is  to  pro- 
tect, at  all  hazards,  those  who  homestead 
the  land. 

Real  de  Dolores  v.  United  States,  175  U. 
S.  76,  44  L.  ed.  78,  20  Sup.  Ct.  Rep.  17. 

The  purpose  of  the  governmi'iit  in  forcing 
the  grant  claimants  to  take  Minie  action  or 
lose  their  grants  is  to  protect  tlie  govern- 
ment in  its  public  lands,  and  prevent  it  is- 
suing  patents  on  lands  covered   by  grants. 

Rotiller  V.  Domiiiguex,  supra. 

It  mill  occasionally  happen  that  the  gov- 
ernment, througli  accident  or  iniidvertence, 
will  patent  the  same  land  a  sifond  time; 
but  when  its  sttcntion  is  called  to  tiie  fact 
that  the  land  has  been  previously  palPiit«t, 
it  cannot  patent  the  same  land  a  second 
time  without  virtually  stultifying  itself.  A 
patent  assumes  that  a  patenter  has  cer- 
tain rights  to  convey,  and  if  those  rJ^hta 
have  already  been  conveyed  with  the  knowl- 
edge of  tbe  prnntor,  a  secninl  patent  carries 
with  it  a  suspicion  of  a  wont  of  fpf^  fattb. 
SIS  V.  s. 
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United  SUtes  t.  Conwsr,  175  U.  fi.  00, 
M  L.  ed.  72,  20  Sup.  Ct.  Rep.  13. 

In  the  case  at  bar,  tbe  government  knew 
it  had  patented  certain  lands  to  the  g;rant' 
era  of  Richardson,  and  ttis  boundariea  were 
fixed.  Ainaa,  adminiitrator,  admitted  audi 
to  be  tlie  caae.  Biehardion's  riglita,  there- 
fore, could  not  be  alTected  by  the  decree,  and 
there  wna  no  oceaiion  for  making  him  a 
party. 

See  United  State*  t.  Martinet,  aupra. 

The  case  of  United  SUtea  v.  Bac*,  IM 
V.  a  663,  40  U  ed.  733,  22  Bup.  Ct.  Bep. 
Ml,  ia  In  pofnL 

Hr.  Joseph  W.  Lewis  argued  the  eanie, 
and,  with  Measra.  Selim  M.  Franklin  and 
Frank  H.  Hereford,  Sled  a  brief  for  appel- 
lee: 

Thia  court  having  heretofore  decided  on 
appeal  in  thia  case  (Ainaa  v.  New  Mexico 
4  A.  R.  Co.  I7E  U.  8,  76-91,  44  L.  ed.  78- 
B4,  20  Bup.  Ct.  Rep.  28)  that  tbe  district 
court  had  jurisdiction  of  this  action,  that 
question    is   settled   and   eaanot   be   raiaed 

United  States  v.  Camou,  184  U.  8.  S72- 
ST4,  40  I^  ed.  004-096,  22  Sup.  Ct.  Rep. 
605;  Illinois  v.  Illinois  C.  R.  Co.  184  U.  8. 
77-00,  40  L.  ed.  440-440,  22  Sup.  Ct  Rep. 
300;  SiUbald  v.  United  States,  12  Pet.  408- 
402,  S  L.  ed.  1107-1100;  Tlmnipson  v. 
Maxwell  Und  Grant  &  R.  Co.  108  U.  8. 
45H7],  42  L.  ed.  630-548,  18  Sup.  Ct. 
Rep.  J21;  Sn3der  v.  Pima  County,  6  Arii. 
4],  63  Pac.  0;  Beiseker  r.  Moore,  08  C.  C 
A.  272,  174  Fed,  .108;  Wnshington  Bridge 
Co.  v.  Stewart,  3  How.  413,  11  L.  ed.  0S8; 
Whvte  V.  Gibbes,  20  How.  G4],  15  L.  ed. 
1010. 

The  San  Jos^  de  Sonoita  grant.  b<>ing  a 
complete  and  perfect  grant  prior  to  the 
treaty  of  cession,  the  grantee  thereof,  his 
heirs  and  assigns,  had  title  in  fee,  which 
was  not  in  any  way  affected  by  the  change 
of  Bovereignty. 

United  States  v.  Perclieman,  7  Pet  86, 
87,  8  L.  ed.  €17,  018;  Aiiisa  v.  New  Mexico 
&  A.  R.  Co.  supra;  Dent  v.  Gmmcger,  14 
Wall.  308-314,  20  L.  ed.  838-840;  Trenier 
V.  Stewart,  101  U.  S.  787-810,  25  L.  cd. 
1021-1024. 

And  the  treaty  ot  cession,  commonly 
called  the  Gadsden  treaty,  so  provides. 

Ely  V.  United  States,  171  U.  S.  220-241, 
43  L.  cd.  142-150,  18  Sup.  Ct  Rep.  840. 

Tlie  lands  embraced  within  the  grant  be- 
ing private  property,  the  patents  issued 
to  parts  thereof  under  the  United  Btatea 
public  land  laws  were  utterly  void. 

Knight  V.  United   T.and  Asao.   142   U.  8. 
101-210,    30   L.   ed.   074-003,    12   Sup.   Ct 
Rep.  2S8;  Polk  v.  Weudal,  S  Crauch,  87-102, 
8  L.  ed.  605-070. 
fi4  Ii.  ed. 


The  President  of  the  United  BUtes  has 
no  right  to  issue  patents  for  land  the  aala 
of  which  is  not  authorized  by   law. 

Easton  v.  Salisbury,  21  How.  420-432,  IS 
L.  ed.   181-183. 

Under  the  act  of  Congress  approved  July 
22,  1854  (10  SUt.  at  ]>.  309,  chap.  103), 
and  the  act  of  Congress  approved  July  15, 
1870  (10  SUt.  at  L.  304,  chap.  202,  U.  8. 
Comp.  Stat  1001,  p.  1440),  tbe  lands  with- 
in the  limits  of  the  grant  were  reserved 
from  sale  or  other  disposal  by  tbe  govern- 

Ely  v.  Magee,  34  I«nd.  Dee.  600. 

While  so  reserved,  the  homestead  patents 
under  which  Richardson  claims  title  were 
issued.  Patents  for  lands  reserved  from 
aale  are  void. 

Burtenning  v.  Chicago,  St.  P.  M.  &  0.  R. 
Co.  103  U.  S.  321-325,  41  L.  ed.  17S,  110, 
IS  Sup.  Ct.  Rep.  1018;  Morton  r.  Nebraska, 
21  Wall.  000-076,  22  L.  ed.  030-045;  Polk 
V.  Wendal,  supra;  Minter  r.  Crommelin,  13 
How.  87,  SO,  15  L.  ed.  27S,  260;  Doolan  v. 
Carr,  126  U.  8.  018-042,  31  L.  ed.  844-853, 
8  Sup.  Ct.  Rep.  1228;  Noble  v.  Union  River 
Logging  R.  Co.  147  U.  S.  105,  170,  37  L.  ed. 
123,  127,  13  Sup.  Ct  Kep.  271. 

Lands  within  the  limits  of  a  claimed 
Mexican  grant  in  Ariiona,  being  reserved 
from  sale  or  Uisposal  by  the  acts  of  Cou- 
f;ress  aforesaid,  are  not  "public  lands"  of 
the  United  States,  and  are  not  subject  to 
aale  under  tbe  public  land  acts. 

Cameron  v.  United  States.  148  U.  S.  301- 
311,  37  L.  e<l.  459-403,  13  Sup.  Ct  Rep. 
605;  Van  Reyiicftan  v.  Uolton,  SS  U.  S.  33- 
37,  24  L.  ed.  361-352;  Newhall  v.  Sanger, 
02  U.  S.  701-766,  23  L.  ed.  700-771. 

Under  the  acts  of  Congress  aforesaid, 
the  reservatinn  became  immediately  opera- 
tive upon  all  lands  within  the  ceded  ter- 
ritory covered  at  the  time  by  any  Spanirii 
or  Mexican  claim  which  originated  prior  to 
tbe  treaty  of  ceaaion. 

Re  Baca  Float  Xo.  3,  30  Land  Dee.  07. 

The  act  of  Congress  creating  the  court  ot 
privsle  land  claims  does  not  deprive  the 
owner  of  a  perfect  grant,  who  is  brought 
into  that  court  as  n  party  defendant  at  the 
suit  of  the  government,  of  lauds  which 
previously  hod  been  unlawfully  and  with- 
out right  patented  to  others  under  the  pub- 
lic land  lane,  niul  such  lands  nre  not  ex- 
cluded by  the  terms  of  that  act  from  tlie 
grant  as  confirmed  by  that  court. 

Ely  V.  Magee,  supra;  Richardson  r.  Ainsa, 
11  Ariz.  359,06  Pac.  103. 

Mr.  Justice  Holmes  delivered  tbe  opin- 
ion of  the  court: 

This  is  a  suit  to  quiet  title,  brought  in 
I8S7  by  tbe  appellee's  intestate  in  the  dis- 
trict court  of  AriiHiun.  The  decision  waa  in 
1«4S 
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favor  of  the  nppcllce.,  and  tliis  decision  was 
affirmed  by  the  supreme  court  of  the  ter- 
295]  ritory,  *  whereupon  the  defendant 
Richardson  appealed  to  this  court. 

The  appellant  represents  a  title  derived 
from  a  grant  by  the  Mexican  government  of 
land  in  the  portion  of  Arizona  afterwards 
acquired  by  the  Gadsden  Purchase,  Decem- 
ber 30,  1853.  10  Stat,  at  L.  1031.  At  the 
time  of  the  Gadsden  Purchase  this  title  was 
complete.  The  appellant  claims  through 
mesne  conveyances  from  holders  of  patents 
issued  by  the  United  States  in  1879  and 
1880,  under  the  homestead  laws. 

The  first  error  assigned  is  that  the  dis- 
trict court  was  without  jurisdiction.  Tliat 
point  already  has  been  decided  against  the 
■appellant  in  this  very  case  under  the  name 
of  Ainsa  v.  New  Mexico  &  A.  R.  Co.  No.  2, 
175  U.  S.  91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep. 
33,  so  that  it  is  not  open  to  him  to  urge 
it.  United  States  v.  Camou,  184  U.  S.  572, 
574,  40  L.  ed.  694,  695,  22  Sup.  Ct.  Rep. 
505.  But  it  is  proper  to  say  tliat,  in  our 
opinion,  the  decision  did  not  proceed  upon 
a  mistake  of  fact,  and  is  not  inconsistent 
with  the  reasoning  of  the  immediately  pre- 
ceding decision  between  the  same  parties 
<175  U.  S.  76,  86,  44  L.  ed.  78,  82,  20  Sup. 
Ct.  Rep.  28),  although  No.  2  was  begun 
before,  and  No.  1  after,  the  passage  of  the 
act  of  ^larch  3,  1891,  chap.  539,  26  Stat, 
at  L.  854,  U.  S.  Comp.  Stat.  1001,  p.  7G5, 
establishing  a  court  of  private  land  claims. 

In  1892  the  United  States  brought  a  suit 
against  the  present  appellee  in  the  court 
of  private  land  claims,  alleging  that  his 
claim  was  void,  and  that  the  United  States 
had  granted  patents  for  portions  of  the  land, 
praying  that  the  title  might  be  adjudicated, 
and,  if  valid,  the  boundaries  established, 
excepting  such  parts  as  might  have  been 
disposed  of  by  the  United  States.  The 
appellee  answered,  setting  up  title,  and 
praying  confirmation.  Ultimately,  in  pur- 
suance of  the  decision  of  this  court  (Kly  v. 
United  States,  171  U.  S.  220,  43  L.  ed.  142, 
18  Sup.  Ct.  Rep.  840),  a  c'ecree  was  entered 
In  his  favor,  and  a  patent  issued  to  him  on 
October  29,  1900,  specifying  no  exceptions 
other  than  one  of  "gold,  silver,  or  quick- 
ail  ver  mines  or  minerals  of  the  same." 
296]  *The  appellant,  however,  contends 
that,  by  virtue  of  the  above-mentioned  stat- 
ute of  March  3,  1801,  the  effect  of  the  ap- 
pellee's appearance  in  the  court  of  private 
land  claims  was  to  forfeit  all  portions  of  the 
land  in  controversy  that  had  been  patented 
l)y  the  United  States,  and  to  give  the  appel- 
lee in  place  of  it  a  claim  for  not  exceeding 
$1.25  per  acre  so  patented  against  the 
United  States.  The  contrary  decision  is 
the  other  error  assigned. 

Of  course,  the    patents    for    homesteads 
1046 


issued  in  the  name  of  the  United  States, 
on  the  facts  that  we  have  stated,  were  a 
mere  usurpation  and  were  void.  The  lands 
covered  by  them,  whether  reserved  or  not 
by  the  acts  of  July  22,  1854,  chap.  103,  §  8, 
1*0  Stat,  at  L.  368;  July  15,  1870,  chap. 
292,  16  Stat,  at  L.  304,  were  not  public 
lands,  but  private  property,  which  the  gov- 
ernment was  bound  by  the  express  terms  of 
the  Gadsden  treaty  of  December  30, 1853,  to 
respect.  The  appellant's  claim  rests  solely 
on  an  interpretation  of  §§  8  and  14  of  the 
above-mentioned  act  of  1801,  that  would 
cut  down  the  performance  of  the  treaty 
promise  by  the  United  States  to  at  least 
the  narrowest  limits  consistent  with  good 
faith.  We  are  of  opinion  that  the  different 
construction  ad<ipted  by  the  court  below, 
and  also  by  the  Acting  Secretary  of  the 
Interior  in  Ely  v.  Magee,  34  Land  Dec. 
50(>,  512,  is  correct.  After  providing  in  §  6 
for  inc(;niplote  titles,  the  act  goes  on  in  § 
8  to  deal  with  complete  ones.  Holders  of 
claims  under  such  titles,  it  says,  **shall  have 
the  right  (but  shall  not  be  bound)  to  apply 
to  said  court''  for  a  confirmation  of  their 
title.  Of  course,  this  means  that  the  title 
is  recognized  as  good  without  the  proceed- 
ing  in  court.  Ainsa  v.  New  Mexico  &  A.  R. 
Co.  175  V.  S.  76.  90,  44  L.  ed.  78,  84,  20 
Sup.  Ct.  Rep.  28. 

The  confirmation  is  granted,  "excepting 
any  part  of  such  land  that  shall  have  been 
disposed  by  the  United  States,"  and  with- 
out prejudice  to  conflicting  private  inter- 
ests. Then,  in  §  14  it  is  enacted  that  "if, 
in  any  case,  it  *shall  appear  that  the  [297 
lands  or  any  part  thereof  decreed  to  any 
claimant  under  the  provisions  of  this  act 
shall  have  been  sold  or  granted  by  the  United 
States  to  any  other  person,  such  title  from 
the  Ignited  States  to  such  other  person  shall 
remain  valid,  notwithstanding  such  decree," 
with  a  provision  for  a  judgment  in  favor  of 
the  claimant,  against  the  United  States, 
for  the  proved  value  of  such  granted  lands, 
not  exceeding  $1.2.3  per  acre.  If  this  wei'C 
all  there  could  be  no  question  that  the 
exception  of  lands  grante<l  by  the  United 
States  was  merely  a  condition  attached  to 
the  decree  of  confirmation,  and  did  not  pur- 
port to  affirm  such  grants  if  the  claimant 
did  not  see  fit  to  go  into  the  court  of  private 
land  claims. 

But  in  §  8  there  is  a  further  provision  by 
which  the  United  States  may  proceed 
against  the  claimant,  as  it  did  against  tlie 
appellee,  on  the  ground  that  the  title  or 
boundaries  are  open  to  question,  and 
therefore  the  court  is  to  determine  the 
matter,  "but  subject  to  all  lawful  rights 
adverse  to  such  claimant  or  possessor,  as 
l)ctween  such  claimant  and  possessor  and 
any  other  claimant  or  possessor,  and  sub- 

918  V.  8. 
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jeet  tn  this  reapect  to  all  tbe  proTiaioni  of  mereljr  «ipraaed  what  would  have  happened 

tliia      section      applicable      thereto."      The  without  it  by  the  force  ol  law. 

appellant   argues   that   thja  proTiBion   givea  Judgment  affirmed. 
*  wider  meaning  to  g  14.    He  uy*  that  the 

words  "if  in  any  ease"  it  shall  appear  that  

Unds  have  been  aold  by  the  United  States 

apply  aa  well  to  a  proceeding  by  the  United  -duRYEA      POWER      COMPANY,  [IVS 

State*  as  to  ooe  where  the  claimant  goea  Bankrupt,    by    It«    Trustee,    the    Berki 

forward.    He  argues  that  so  to  apply  them  County  Truat  Company,  Appt., 

ia  juat,  in  view  of  the  supposedly  unknown  v. 

boundariea  of  tbe  old  Mexican  granta  and  HERBERT  11   STBRNBERGH. 

the  policy  of  the  United  States  in  offering 

its  public  lands  to  settlers.— that  otherwise  (See  S.  C.  Reporter'a  ed.  269-302.) 

there  is  a  suspended  threat,  and  poasibility 

«f  a  claimant  turning  up  after  many  years,  Appeal  —  from  circuit  court  of  appeals 

and     dispoaaeasing     those     who     had     been  —  bankraptoy   case. 

encouraged  by  the  United  Statas  to  go  upon  The   re^'isory  order  of  a  F«Ieral   circuit 

tk.  i-»j      TiXtiii.,  „    rm... ;........    iwi  IT    H  Murt  of  appeals  in  the  proceedings  author- 

i«     Jl   ,       i    «L    „   c    ^^  i        ^  '"^  by  the  bankrupt  act  of  July   1,   19B8 

838,   32   L.   ed.   026,   0   Sup.   Ct.   Hep.   620.  ,30  gtat.  at  L.  653,  chap.  641,  U.  S.  Comp. 

But  the  considerations  mentioned  in  the  case  gtat.  ISO],  p.  3432),  %  24b,  which  reversed 

cited  did  not  prevent  the  United  States,  in  »  decree  of  the  bankruptcy  court,  conlirm- 

the   act   of   March    3,    1S91,    from    leaving  ing  the  order  of  the  referee,  refusing  to  al- 

tSS]  'the  holders  of  perfected  titles  free  not  low  a  certain  claim  to  be  filed  for  the  pur- 

to  present  them  to  the  court,  as  they  were  POM  of  voting  at  the  election  of  the  trustee, 

required  to  do  in  earlier  statutes.    The  good  """l  directed  that  court  to  allow  the  c^im 

faith  of  the  United  States  was  pledged  to  *"  ^e  proved,  is  not  reviewable  .11  the  Fed- 

_        .   ,1.     u     ■          ..I          I.       „_.  — J  ""1    Supreme    Court,    even    if    the    circuit 

respect   the   Mexican   titles      It  recogn.«rf  ^^^^^^  of^ppeals  treated  the  proceeding  as 

in    ths    oi>t   of    IROl    that    hnlrlpm    of    Mipli  ^^  appeal 


I   the   act  of    1B61   that   holders   of   such    , 


court  to  get  them  conflnned,  and  we  should 

be  slow  to  suppose  that  it  meant  to  matce  ^ 

a  doubt  in  the  Department  of  Justice  as  to  [''*'■  ^^-i 

the  validity  of  a  perfect  title  a  ground  for 

cutting  down  what  otherwise  it  was  bound  Argued  November  2,  1910.    Decided  Novem- 

to   protect,   and   did,   by   the   sUtule,   leave  ber  14,  IBIO. 

intact.     But  for  that  unfounded  doubt,  the 

appellee  would  have  been  secure  in  his  rights,  APPEAL    from    the    United    States   Cir* 

and   could   have   turned   the   holders  of  the  A.  cuit   Court   of   Appeals   for   the   Third 

homestead   patents    off    his    land.     United  Circuit  to  review  a  decree  which   reversed 

States  V.  Martinez,  184  U.  S.  441,  44G,  46  a  decree  of  the  District  Court  for  the  Eaat- 

L.  ed.  G32,  22  Sup.  Ct  Rep.  422.     The  pro-  em    District   of    Pennsylvania,    conflnning 

cceding   by   the   government   was   a   matter  tiie  order  of  a  referee,  refusing  to  allow  a 

over  which  he  hsd  no  control,  and  ought  not  claim  to  be  flied  for  the  purpose  of  voting 

to  affect  hts  rights.     Looking  at  tbe  words  at  the  election  of  trustee,  and  directed  that 

of  g  14  more  exactly,  they  do  not  require  court  to  allow  the  claim  to  be  proved.    Dis- 

the  appellant's  construction.      "11    in    any  miased  tor  want  of  jurisdiction. 

cose"  means   in   any  case  before  the  court  See  same  ease  below,  S8  C.  C.  A.  482,  161 

that   the   act   established.      And    when    the  fed.  540. 

section  goes  on,  "it  shall   appear  that  the  The  facts  are  stated  in  the  opinion. 

lands  or  any  part  thereof,  decreed  to  anv  ,,_..^„        >._                    jn. 

,   .        .        J  "^  .u             ■  ■           .II.-         .  Mr.  Edwin  C.  Brandenhurg  argued  the 

claimant  under  the  provisions  of  this  act,  _,   _..,   w„„„  r-i.™„;-  t    ii»..rf 

,   ,,   ,          ,             ,.,,   ...                  11     ,  cause,  and,  with  Messrs  Llarence  A.  Brana- 

shall  have  been  sold,"  it  is  reasonable  to  ,.          W    h-  1.       n    _j    1  .        a„j».«, 

IV  i    -•    1.            1               i.      .1.  enburg,    P.    Walter    Brandenburg,    Andrew 

suppose    that    it    has    reference    to    those  ,     ,   .               ,   ti    „..   v     i„ij.      ai^    . 

t.t~~        ...           ,  .        ,    .         , .  A.  Loiser,  and  Thomas  K.  Leidy,  fllcd  n 

cases   in    which   a    claimant    is   seekins   a  .    .  ,  ,               ,1     . 

■              .u  .   -     .                 1         .1.       I   ■         .  brief  for  appellant. 

decree;   that  is  to  say,  where  the  claimant  '^'^ 

is  the  plaintiff  in  the  case.     It  is  true  that  Mr.   Cyrus   O.    Derr   argued   tbe  cause, 

a  petition  by  the  United  States  may  end  in  and,  with  Mr.  John  O.  Johnson,  filed  a  brief 

the  same  result,  but  the  terms  of  the  sen-  for  appellee. 

tence  and  the  duty  of  the  government  eon-   — r: 77- — : — .   ,.  .. „"," 

_    ■     1  -J'       .     .    i„.t  11,.  _»»i.  ..  ™»  Note. — On  appellate  jurisdiction  of  Fed- 
Mr  in  leading  us  to Jimit  the  words  as  we  ^^^j  ^^              j^.^^^  ^^J^  ^j^^^i^  ^„^(^  „, 

do.     On   the  other  hand,   the  consideration  ^l^see  note  to  Bagley  v.  Oencral  Fire 

mentioned  sufficiently  shows  that  the  claim-  Extinguisher  Co.  S3  L.  ed.  U.  S,  ma. 

ant  did  not  impair  his  position  by  praying  on  appenl  and  review  in  Iwnkniptcy  cases 

for  conRrmatiou  in  his  anawer.    The  prayer  —see  note  to  Re  Eggert,  43  C.  C.  A.  0. 
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SCO]      *Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  case  arose  on  a  controversy  as  to  the 
right  of  tlie  appellee,  Sternbergh,  to  vote  on 
the  selection  of  a  trustee  in  bankruptcy. 
At  the  first  meeting  of  the  creditors,  Stern- 
bergh offered  for  allowance  a  proof  of  claim 
for  $14,438.86,  which  was  objected  to  on  the 
ground  that  Sternbergh  was  indebted  to  the 
bankrupt  company  for  unpaid  stock. 
Sternbergh  announced  that  he  intended  to 
use  this  claim  for  voting  purposes.  After 
a  hearing,  the  referee  refused  to  allow  the 
claim  for  use  in  the  election,  and  certified 
the  facts,  as  Sternbergh*s  vote,  if  allowed, 
would  have  elected  a  different  trustee.  The 
district  judge  stated  the  question  to  be 
whether  the  referee  was  right  in  rejecting 
the  claimant's  oflfer  to  vote,  and  that  it 
did  not  involve  the  extent  but  only  the  fact 
of  Sternlergh's  liability,  and  he  affirmed 
the  action  of  the  referee.  Thereupon  Stern- 
bergh filed  a  petition  to  the  circuit  court 
of  appeals,  seeking  a  revision  of  the  decree 
in  matter  of  law  under  §  24b  of  the  bank- 
ruptcy law.  Tliat  court,  remarking  that  the 
facts  were  not  in  dispute,  proceeded  to  dis- 
cuss their  significance  and  effect,  and  re- 
versed the  decree,  but  allowed  the  selection  of 
trustee  to  stand,  as  no  allegation  was  made 
against  )iim.  The  bankrupt,  through  the 
trustee,  appealed  to  this  court,  obtaining  a 
certificate  from  a  justice  of  this  court  under 
§  25  b,  2. 

The  first  question  to  be  answered  is 
whether  this  is  a  case  in  which  a  party  is 
entitled  to  take  an  appeal  to  this  court 
under  §  25.  And  clearly  it  is  not.  The 
right  of  appeal  from  a  decision  of  a  cir- 
cuit court  of  appeals  allowing  or  rejecting 
a  claim  is  given  by  25b  only  where  the  deci- 
sion is  final,  whether  there  is  a  certificate 
under  §  25  b,  2,  or  not.  The  circuit  court  of 
appeals  may  render  a  final  decision  when  an 
appeal  is  taken  to  it  under  25a  from  a  judg- 
ment allowing  or  rejecting  a  claim  of  $500 
or  over.  But  this  case  did  not  and  could  not 
301]  have  *come  to  it  in  that  way,  for  there 
was  no  judgment  allowing  or  rejecting  the 
claim.  The  referee's  order  was,  "the  within 
claim  is  disallowed  for  the  present,  especially 
as  to  voting,  without  prejudice  to  the  claim- 
ant's right  to  present  the  claim  hereafter." 
That  is  the  order  that  wcs  reviewed  by  the 
district  court,  and  that  was  afiirnicd  by  it. 
Therefore  Sternbergh's  counsel,  rightly 
apprehending  that  they  could  not  appeal  to 
the  circuit  court  of  appeals,  brought  their 
petition  for  revision  under  §  24b,  alleging 
that  the  district  judge  erred  in  matter  of 
law  in  confirming  the  order  of  the  referee, 
refusing  to  allow  the  claim  of  Sternbergh  to 
be  filed  for  voting  upon  the  election  of 
trustee.  This  is  all  that  was  brought  bctuic 
1048 


the  circuit  court  of  appeals,  and  all  that  it 
had  authority  to  decide.  Its  decision, 
although  directing  the  district  court  to 
allow  the  petitioner  to  prove  his  claim, 
was  not  a  final  decision  upon  that  point, 
and  did  not  come  to  it  in  such  a  way  that 
it  could  be.  It  simply  reversed  the  pro- 
visional order  of  the  referee,  and  made  a 
provisional,  though  seemingly  useless,  order 
the  other  way. 

No  appeal  to  this  court  lies  from  a  deci- 
sion in  the  exercise  of  supervisory  juris- 
diction.   Holden  v.  Stratton,  191  U.  S.  115, 
48  L.  ed.  116,  24  Sup.  Ct  Rep.  45.     But  it 
is  said   that  the  circuit  court  of   appeals 
treated  this  case  as  an  appeal;  that  it  did 
not  follow  the  findings  of  the  referee  and  the 
court  below,  as  it  was  bound  to  do  on  a 
revisory  proceeding;   that  it  filed  a  state- 
ment of  the  facts  found  and  of  its  conclu- 
sion of  law,  as  required  in  an  appeal  by  gen- 
eral orders  36,  3,  and  that  a  justice  of  this 
court  allowed  an  appeal  from  its  decision, 
which,  as  we  have  said,  does  not  lie  from  an 
order  or  decree  under  §  24b.     It  is  argued 
that    an    appeal    to    the    circuit  court    of 
appeals  may  be  treated  as  a  petition  for 
revision  (Holden  v.  Stratton,  191  U.  S.  115, 
119,  48  L.  ed.  115,  118,  24  Sup.  Ct.  Rep.  45), 
and  that,   conversely,   a   petition   for   revi- 
sion may  be  turned  into  an  appeal,  or,  at 
least,  treated  as  one  for  the  purpose  of  an 
appeal  to  this  court,  if  only  to  establish  that 
the  circuit  *court  of  appeals  exceeded  [302 
its  jurisdiction,     lliere  are  two  answers  to 
this    contention.      In    the    first    place,    tlie 
converse    proposition    does    not    hold.     An 
appeal  opens  both  fact  and  law,  and  tliere- 
fore  might  be  regarded  as  intended  to  raise 
questions  of  law  in  any  way  that  might  be 
deemed  proper.    But  a  petition  for  sevision 
open    only  questions  of  law,  and  when  the 
foundation  of  its  jurisdiction  is  thus  nar- 
rowed,   the    action    of    the    court    cannot 
enlarge  it  so  as  to  deal  with  the  facts.    In 
the    next    place,    in    this   case    the   circuit 
court  of  appeals  made  no  such  attempt.    It 
treated   the  facts  as   undisputed,   and   dif- 
fered   from    the   court    below    only    in    its 
understanding  of  their  significance  and  legal 
import.     It  filed  no  finding  of  facts  at  or 
before  the  time  of  entering  its  decree,  at 
required  by  the  general  orders,  but  did  so 
only  two  months  after  the  decree  had  been 
entered,  and  a  month  after  an  appeal  had 
been  taken  and  allowed  by  a  justice  of  this 
court,  upon  a  petition  of  the  appellant 

We  have  considered  the  suggestion  that* 
if  the  appeal  ohould  be  dismissed,  a  cer- 
tiorari should  be  granted,  but  we  are  of 
opinion  that  no  ground  is  shown  for  tbt 
ibsue  of  the  writ. 

Appeal  dismissed. 

S18  U.  8. 


1910. 


Lino  So  Fan  v.  United  States. 


302,  307 


LING  SU  FAN,  Plff.  in  Err., 

V. 

UNITED  STATES. 
(Sec  S.  C.  Reporter's  ed.  302-311.) 

Appeal  —  questions  reviewable  on  writ 
of  error  —  review  of  facts. 

1.  ABsigiiments  of  error  wliich  challenge 
the  sufficiency  of  the  evidence  to  warrant  a 
conviction  cannot  be  considered  by  the  Fed- 
eral Supreme  Court  on  a  writ  of  error  to 
the  supreme  court  of  the  Philippine  Is- 
lands, to  review  a  judgment  affirming  such 
conviction,  where  it  is  not  contended  that 
there  was  no  evidence  of  guilt,  since  only 
errors  of  law  can  be  considered  upon  a  writ 
of  error. 

[For  other  cases,  see  Appeal  and  Error*  4889- 
4801,  io  Digest  Sup.  Ct.  1908.] 

Constitutional    law   ~   due   process   of 

law     —    prohibiting    exportation    of 

Philippine  coin  —  police  power. 

2.  The  owner  of  Philippine  silver  coin  is 
not  deprived  of  his  property  therein  with- 
out due  process  of  law,  contrary  to  the  act 
of  July  ],  1902,  by  the  prohibition  against 
the  exportation  of  such  coin  from  the 
Philippine  Islands,  under  penalty  of  for- 
feiture and  fine  or  imprisonment,  which  is 
made  by  Philippine  law  No.  1411,  enacted 
by  the  Philippine  Commission  in  the  exer- 
cise of  the  power  under  the  act  of  Congress 
of  March  2,  1903  (32  Stat,  at  L.  952,  chap. 
980,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  893), 
§  C,  to  adopt  sucli  measures  as  are  deeme(l 
proper,  not  inconsistent  with  the  organic 
act,  to  maintain  the  parity  between  gold 
and  silver  pesos,  but  such  statute  is  with- 
in the  limits  of  the  police  power. 

[For  other  cases,  see  Constitutional  Law,  IV, 
b,  6;  IV.  c  2,  Id  Digest  Sup.  Ct.  1908.] 

[No.  20.] 

Argued    October    27,    1910.     Decided    No- 
vember 14,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  convic- 
tion in  the  Court  of  First  Instance  of  the 
City  of  Manila  of  the  ofTense  of  exporting 
Philippine  silver  coins  from  the  Philippine 
Islands.    Adirmed. 

See  same  case  below,  10  Philippine,  104. 
The  facts  are  stated  in  the  opinion. 

Mr.  J.  M.  Vale  ar^ed  the  cause,  and, 
with  Messrs.  Marion  Butler  and  Lionel  D. 
Hargis,  filed-  a  brief  for  plaintiff  in  error: 

To   justify   the  state   in   interposing  its 


authority  in  behalf  of  the  public,  first,  it 
must  appear  that  the  interests  of  the  pub- 
lic generally,  as  distinguished  from  those 
of  a  particular  class,  require  the  interfer- 
ence; and  second,  that  the  means  are  rea- 
sonably necessary  for  the  accomplishment 
of  the  purpose,  and  not  unduly  oppressive 
upon  individuals. 

Lawton  v;  Steele,  152  U.  S.  133-143,  3S 
L.  ed.  385-391,  14  Sup.  Ct.  Rep.  499. 

The  effect  of  the  inhibition  to  export  pesos 
from  the  Philippine  Islands  is  to  legislate 
the  difference  in  exchange  out  of  the  pocket 
of  the  owner  of  the  pesos,  and  into  that  of 
the  money  broker. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  IOC 
U.  S.  235,  41  L.  ed.  984,  37  Sup.  Ct.  Rop. 
581. 

Assistant  Attorney  General  Fowler 
argued  the  cause  and  filed  a  brief  for  de- 
fendant in  error: 

There  is  nothing  in  the  act  prohibiting 
the  exportation  of  the  silver  pesos  coined 
by  the  Pliilippine  government  which  is  in- 
consistent with  any  clause  contained  in  the 
said  act  of  July  ],  1902,  and  especially  with 
the  due-process-of-law  clause. 

Patterson  v.  The  Eudora,  190  U.  S.  169, 
174,  176,  47  L.  cd.  1002,  1006,  1007,  23 
Sup.  Ct.  Rep.  821 ;  Frisbie  v.  United  States. 
157  U.  S.  100,  165,  39  L.  ed.  657,  6r)8,  1.^ 
Sup.  Ct.  Rep.  586;  United  States  v.  Holli- 
day,  3  Wall.  407,  18  L.  rd.  182;  United 
States  V.  43  Gallons  of  Whiskey;  93  U.  S. 
188,  23  J*,  ed.  846;  Buttfield  v.*  Stranahan. 
192  U.  S.  470,  493,  48  L.  ed.  625,  634,  24 
Sup.  Ct.  Rep.  349. 

The  case  is  here  on  writ  of  error,  and 
this  'court  will  not,  therefore,  review  the 
evidence. 

Behn  v.  Campbell,  205  U.  S.  403,  51  L. 
ed.  857,  27  Sup.  Ct.  Rep.  502. 

Mr.  Justice  liurton  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  has  been  convicted 
of  the  offense  of  ''exporting  from  the  Phil- 
ippine Islands  Philippine  silver  coin,"  in 
violation  of  Philippine  law  No.  1411,  being 
§§  1998  and  1999,  Compiled  Acts  of  the 
Philippine  Commission,  title  3,  chapter  194. 
Sections  1  and  2  of  law  No.  1411  read  a» 
follows: 

"Section   1.   The    exportation    from    the 


Note. — On  distinction  Initween  appeal  and 
writ  of  error — see  note  to  Miners'  Bank  v. 
Iowa,  13  L.  ed.  U.  S.  867. 

As  to  what  constitutes  due  process  of 
law — see  notes  to  People  v.  O'Brien,  2 
Ti.R.A.  255;  Kuntz  v.  Sumption,  2  L.R.A. 
656;  Re  Gannon,  5  L.R.A.  359;  Ulman  v. 
Baltimore,  11  L.R.A.  224;  Gilman  v.  Tuck- 
er, 13  L.R.A.  304;  and  Pearson  v.  Yewdall, 
54  li.  ed. 


24  L.  ed.  U.  S.  436 ;  Wilson  v.  North  Caro- 
lina, 42  L.  ed.  U.  S.  865. 

For  a  discussion  of  police  power  general- 
ly— see  notes  to  State  v.  Marshall,  1  L.R.A. 
51 ;  Electric  Improv.  Co.  v.  San  Francisco, 
13  L.R.A.  131;  State  v.  Schlemmer,  10 
L.R.A.  135;  and  Barbier  v.  Connolly,  28  L. 
ed.  U.  S.  923. 
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Philippine  Islands  of  Philippine  silver 
coins,  coined  by  authority  of  the  act  of 
Clongress  approved  March  2d,  1903  [32  Stat 
at  L.  952,  chap.  980,  U.  S.  Ck>mp.  Stat 
Supp.  1909,  p.  893],  or  the  bullion  made  by 
melting  or  otherwise  mutilating  such  coins, 
is  hereby  prohibited,  and  any  of  the  afore« 
mentioned  silver  coins  or  bullion  Which  is 
exported,  or  of  which  the  exportation  is  at- 
tempted subsequent  to  the  passage  of  this 
act,  and  contrary  to  its  provisions,  shall  be 
liable  to  forfeiture,  under  due  process  of 
law,  and  one  third  of  the  sum  or  value  of 
the  bullion  so  forfeited  shall  be  payable  to 
the  person  upon  whose  information,  given 
308]  to  the  proper  authorities,  *the  seizure 
of  the  money  or  bullion  so  forfeited  is  made, 
and  the  other  two  thirds  shall  be  payable  to 
the  Philippine  government,  and  accrue  to  the 
gold  standard  fund.  Provided,  that  the  pro- 
hibition herein  contained  shall  not  apply  to 
sums  of  P.  25  or  less,  carried  by  passengers 
leaving  the  Philippine  Islands. 

"'b'ection  2.  The  exportation  or  attempt  to 
■export  Philippine  silver  coin  or  bullion 
made  from  such  coins  from  the  Philippine 
Islands,  contrary  to  law,  is  hereby  declared 
to  be  a  criminal  ofTense,  punishable,  in  addi- 
tion to  the  forfeiture  of  tlie  said  coins  or 
bullion,  as  above  provided,  by  a  fine  not  to 
exceed  P.  10,000,  or  by  imprisonment  for  a 
period  not  to  exceed  one  year,  or  both,  in 
the  discretion  of  the  court.'' 

We  may  pass  over  the  assignments  of 
error  which  challenge  the  sufficiency  of  the 
evidence  to  warrant  a  conviction,  inasmuch 
as  it  is  not  contended  that  there  was  no 
•evidence.  This  is  a  writ  of  error,  and  upon 
such  a  writ  the  error  to  be  considered  jnust 
be  confined  to  error  of  law. 

The  substantial  question  is  as  to  whether 
a  law  which  prohibits  the  exportation  of 
Philippine  silver  coin  from  the  Philippine 
Islands  is  a  law  which  deprives  the  owner 
•of  his  property  in  such  coins  without  due 
process  of  law,  in  violation  of  that  prohi- 
bition of  the  organic  act  of  July  1,  1902, 
which  provides  that  "no  law  shall  be  enact- 
•ed  in  said  islands  which  shall  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law."  32  Stat,  at  L.  692, 
chap.  1369.  The  authority  for  the  law  is 
found  in  the  act  of  Ck>ngress  of  July  1, 
1902,  §§  70  et  seq.,  32  SUt  at  L.  60],  710, 
chap.  1369,  U.  S.  Comp.  Stat.  Supp.  1909, 
p.  890,  which  authorized  tlie  Philippine  gov- 
ernment to  establish  a  mint  in  the  city  of 
Manila  for  coinage  purposes  and  to  enact 
laws  fur  its  operation,  and  for  the  strik- 
ing of  certain  coins.  By  the  later  act  of 
Congress  of  March  2,  1903  (chap.  080,  32 
Stat  at  L.  952,  U.  S.  Comp.  Stat  Supp. 
1900,  p.  893),  it  was  provided  that  the  poM 
^09]  peso,  consisting  *of  12.9  grains  of 
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gold,  nine  tenths  fine,  should  be  the  unit  of 
value  in  the  islands.  The  second  sectioa 
of  that  act  provided  as  follows: 

"That  in  addition  to  the  coinage  author- 
ized for  use  in  the  Philippine  Islands  by  the 
act  of  July  first,  nineteen  hundred  and  two^ 
entitled,  'An  Act  Temporarily  to  Provide 
for  the  Administration  of  the  Affaire  of 
Civil  Government  in  the  Philippine  Islander 
and  for  Other  Purposes,'  the  government  of 
the  Philippine  Islands  is  authorized  to  eoia 
to  an  amount  not  exceeding  seventy-five 
million  pesos,  for  use  in  said  islands,  a 
silver  coin  of  the  denomination  of  one  pe- 
so, and  of  the  weight  of  four  hundred  and 
sixteen  grains,  and  the  standard  of  said  sil- 
ver coins  shall  be  such  that  of  one  thou- 
sand parts,  by  weight,  nine  hundred  shall 
be  of  pure  metal  and  one  hundred  of  alloy, 
and  the  alloy  shall  be  of  copper." 

Section  6  of  the  same  act  of  March  2, 
1903,  provided: 

"That  the  coinage  authorized  by  this  act 
shall  be  subject  to  the  conditions  and  limi- 
tations of  the  provisions  of  the  act  of  July 
first,  nineteen  hundred  and  two,  entitled, 
*An  Act  Temporarily  to  Provide  for  the  Ad- 
ministration of  the  AfTairs  of  Civil  Govern- 
ment in  the  Philippine  Islands,  and  for 
Other  Purposes,*  except  as  herein  otherwise 
provided;  and  the  government  of  the  Philip- 
pine Islands  may  adopt  such  measures  as 
it  may  deem  proper,  not  inconsistent  with 
said  act  of  July  first,  nineteen  hundred  and 
two,  to  maintain  the  value  of  the  silver 
Philippine  peso  at  the  rate  of  one  gold 
peso." 

In  a  subsequent  part  of  the  same  section, 
the  issuance  of  certificates  of  indebtedness, 
bearing  interest,  was  authorized  as  a  spe- 
cific measure  for  maintaining  the  parity  be- 
tween the  silver  and  gold  peso. 

The  law  of  the  Philippine  Commission, 
above  set  out,  under  wliich  the  conviction  of 
the  plaintiff  in  error  was  secured,  must  rest 
upon  the  provision  of  §  6,  above  set  out,  as 
a  means  of  maintaining  "the  value  of  the 
silver  *peso  at  the  rate  of  one  gold  [310 
peso."  Passing  by  any  consideration  of  the 
wisdom  of  such  a  law  prohibiting  the  expor- 
tation of  the  Philippine  Islands  silver  pesos 
as  not  relevant  to  the  question  of  power,  a 
substantial  reason  for  such  a  law  is  indi- 
cated by  the  fact  that  the  bullion  value  of 
such  coin  in  Hong  Kong  was  some  9  per  cent 
greater  than  its  face  value.  The  law  was 
therefore  adapted  to  keep  the  silver  pesos 
in  circulation  as  a  medium  of  exchange  in 
the  islands  and  at  a  parity  with  the  gold 
peso  of  Philippine  mintage. 

The  power  to  "coin  money  add  regulate 
the  value  thereof,  and  of  foreign  coin,"  is  a 
prerogative  of  sovereignty  and  a  power  ex- 
clusively vested    in    the    Congress    of    tht 
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United  States.  The  power  which  the  gov- 
ernment of  the  Philippine  Islands  has  in 
respect  to  a  local  coinage  is  derived  from 
the  express  act  of  Congress.  Along  with 
the  power  to  strike  gold  and  silver  pesos  for 
local  circulation  in  the  islands  was  granted 
the  power  to  provide  such  measures  as  that 
government  should  ^'deem  proper/'  not  in- 
consistent with  the  organic  law  of  Julj  1, 
1902,  necessary  to  maintain  the  parity  be- 
tween the  gold  and  silver  pesos.  Although 
the  Philippine  act  cannot,  therefore,  be  said 
to  overstep  the  wide  leg'islative  discretion 
in  respect  of  measures  to  preserve  a  parity 
between  the  gold  and  silver  pesos,  yet  it  is 
said  that  if  the  particular  measure  resort- 
ed to  be  one  which  operates  to  deprive  the 
owner  of  silver  pesos  of  the  difference  be- 
tween their  bullion  and  coin  value,  he  has 
had  his  property  taken  from  him  without 
compensation,  and,  in  its  wider  sense,  with- 
out that  due  process  of  law  guaranteed  by 
the  fundamental  act  of  July,  1902. 

Conceding  the  title  of  the  owner  of  such 
coins,  yet  there  is  attached  to  such  owner- 
ship those  limitations  which  public  policy 
may  require  by  reason  of  their  quality  as 
a  legal  tender  and  as  a  medium  of  ex- 
change. These  limitations  are  due  to  the 
fact  that  public  law  gives  to  such  coinage 
a  value  which  does  not  attach  as  a  mere 
311]  consequence  *of  intrinsic  value.  Their 
quality  as  a  legal  tender  is  an  attribute  of 
law  aside  from  their  bullion  value.  They 
bear,  therefore,  the  impress  of  sovereign  pow- 
er which  fixes  value  and  authorizes  their  use 
in  exchange.  As  an  incident,  government 
may  punish  defacement  and  mutilation,  and 
constitute  any  such  act,  when  fraudulently 
done,  a  misdemeanor.  Rev.  Stat.  §§  5180, 
5459,  U.  S.  Comp.  Stat.  1001,  pp.  3484, 
3084. 

However  unwise  a  law  may  be,  aimed  at 
the  exportation  of  such  coins,  in  the  face 
of  the  axioms  against  obstructing  the  free 
flow  of  commerce,  there  can  be  no  serious 
doubt  but  that  the  power  to  coin  money  in- 
cludes the  power  to  prevent  its  outflow  from 
the  country  of  its  origin.  To  justify  the 
exercise  of  such  a  power  it  is  only  neces- 
sary that  it  shall  appear  that  the  means  are 
reasonably  adapted  to  conserve  the  general 
public  interest,  and  are  not  an  arbitrary 
interference  with  private  rights  of  contract 
or  property.  The  law  here  in  question  is 
plainly  within  the  limits  of  the  police  pow- 
er, and  not  an  arbitrary  or  unreasonable  in- 
terference with  private  rights.  If  a  local 
coinage  was  demanded  by  the  general  in- 
terest of  the  Philippine  Islands,  legislation 
reasonably  adequate  to  maintain  such  coin- 
age at  home  as  a  medium  of  exchange  is 
not  a  violation  of  private  riglit,  forbidden 
by  the  organic  law.  Obviously,  if  the  Phil- 
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ippine  government  had  power  to  prohibit 
the  exportation  or  melting  of  Philippine  sil- 
ver pesos,  it  had  the  power  to  make  the  vio- 
lation of  the  prohibition  a  misdemeanor. 
The  proceedings  for  the  enforcement  of  the 
law  included  the  ordinary  process  iu  crim- 
inal cases  lawful  in  the  islands,  and  not 
forbidden  by  the  act  of  July,  1902. 
Judgment  affirmed. 


•IN  RE  METROPOLITAN  TRUST  [812 
COMPANY  OF  THE  CITY  OF  NEW 
YORK. 

(See  S.  C.  Reporter's  ed.  312-321.) 

Judgment  —  vacating  after  term. 

1.  A  Federal  circuit  court  which,  after 
denying  a  motion  to  remand  the  cause  to 
the  state  court,  whence  it  had  been  re- 
moved as  presenting  a  separable  contro- 
versy, sustains  the  demurrer  of  one  of  the 
defendants,  and  decrees  the  dismissal  of 
the  bill  as  to  it,  cannot  vacate  such  decree 
after  the  term,  on  the  theory  that,  its  final 
decree  dismissing  the  bill  as  to  the  other 
defendants  having  been  reversed  on  an  ap- 
peal to  which  such  defendant  was  not  a 
party,  with  directions  to  remand  the  cause 
to  tlie  state  court,  the  decision  sought  to  be 
vacated  was  a  nullity,  as  rendered  without 
jurisdiction. 

[For  other  cases,  see  Jadement,  XII.  b,  2. 
in  Digest  Sup.  Ct.  1908.] 

Mandamus  —  to  inferior  courts  when 
proper  remedy. 

2.  Mandamus  is  the  proper  remedy  where 

a   Federal   circuit  court   has  exceeded   its 

power  by   vacating  a  judgment  after   the 

term. 

[For  other  cases,  see  Mandamus,  II.  c.  In  Di- 
gest Sup.  Ct.  100&] 

[No.  12,  Original.] 

Submitted  May  16,  1010.  Assigned  for 
oral  argument  May  31,  1910.  Argued 
Octol)er  11,  1010.  Decided  November  14, 
1910. 

APPLICATION  for  a  writ  of  prohibition 
or  mandamus  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District 
of  New  York  to  compel  that  court  to  set 
aside  a  decree  which  vacated,  after  the  term, 

Note. — As  to  when  mandamus  is  the 
proper  remedy — see  notes  to  United  States 
V.  I^mont,  39  L.  ed.  U.  S.  160;  M'Cluny  v. 
Silliman,  4  L.  ed.  U.  S.  203;  Fleming  v. 
Guthrie,  3  L.R.A.  54;  Rurnsville  Turnp. 
Co.  V.  State,  3  L.R.A.  205;  State  v.  White- 
Rides,  3  L.R.A.  777;  and  Ex  parte  Hum,  13 
L.R.A.  120. 

On  mandamus  in  exercise  of  superintend- 
ing control  of  superior  over  inferior  tribunal 
— see  note  to  State  ex  rel.  Fourth  Nat. 
Bank  v.  Johnson,  61  L.R.A.  33. 
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a  prior  decree  diBmissing  the  bill  as  to  one 
of  the  defendants,  and  to  forbid  the  exercise 
of  any  further  jurisdiction  over  such  de- 
fendant.   Mandamus  granted. 

Statement  by  Mr.  Justice  Hughes: 

This  is  an  application  by  the  Metropolitan 
Trust  Company  of  the  City  of  New  York, 
which  had  been  impleaded  as  a  defendant  in 
the  suit  of  Pollitz  v.  Wabash  R.  Co.  for  a 
writ  of  prohibition  or  mandamus,  directed  to 
3 IS]  the  circuit  court  of  the  United  *States 
for  the  southern  district  of  New  York,  to 
forbid  the  exercise  of  jurisdiction  over  the 
petitioner  and  over  a  decree  dated  January 
10, 1908,  in  its  favor  in  said  suit,  and  in  the 
alternative  to  provide  that  any  order  for  the 
vacating  of  said  decree  should  be  set  aside. 
A  rule  to  show  cause  was  issued,  to  which 
return  has  been  made,  and  from  the  petition 
and  return  the  following  facts  appear: 

On  or  about  January  15,  1907,  James 
Pollitz  brought  suit  in  the  supreme  court 
of  the  state  of  New  York  against  the  Wa- 
bash Railroad  Company  and  others  to  de- 
clare illegal  and  void  certain  securities  of 
the  railroad  company,  issued  in  exchange 
for  debenture  bonds,  pursuant  to  a  plan 
complained  of  as  injurious  to  the  stockhold- 
ers, and  for  a  re-exchange,  and,  in  default 
thereof,  for  an  accounting  by  the  defend- 
ants with  respect  to  the  new  securities 
which  had  been  issued. 

On  January  26,  1907,  the  railroad  com- 
pany caused  the  case  to  be  removed  to  the 
circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  on  the 
ground  that  there  was  a  separable  contro- 
versy between  it,  as  a  citizen  of  the  state 
of  Ohio,  and  the  complainant,  a  citizen  of 
the  state  of  New  York. 

The  complainant  moved  to  remand  the 
cause,  and  on  February  21,  1907,  the  mo- 
tion was  denied.  Thereupon  application 
was  made  to  this  court  for  a  writ  of  man- 
damus to  compel  the  remand,  and  the  pe- 
tition was  denied.  Re  Pollitz,  206  U.  S. 
323,  51  L.  ed.  1081,  27  Sup.  Ct  Rep.  729. 

After  the  removal  of  the  cause,  the 
defendants  demurred  to  the  bill  of  com- 
plaint, the  trust  company  demurring 
separately,  and  all  the  demurrers  were  over- 
ruled, save  that  of  the  trust  company, 
which  was  sustained.  A  decree  was  entered 
on  January  10,  1908,  which,  after  overrul- 
ing the  other  demurrers,  provided  as  fol- 
lows: 

"Ordered,  adjudged,  and  decreed,  that  the 
demurrer  of  the  defendant  the  Metropolitan 
314]  Trust  Company  of  the  •City  of  New 
York,  be,  and  the  same  hereby  is,  sustained, 
and  that  the  bill  of  complaint  be,  and  the 
same  hereby  is,  dismissed  as  to  the  dcfcnd- 
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ant  the  Metropolitan  Trust  Company  of  the 
City  of  New  York,  with  costs." 

Tlie  defendants  other  than  the  trust  com- 
pany then  answered.  An  earlier  suit,  to 
which  the  trust  company  was  not  a  party, 
was  pending  in  the  same  court,  with  regard 
to  the  same  transaction,  and  the  court, 
denying  the  motion  of  the 'complainant  for 
leave  to  discontinue  the  first  suit,  ordered 
the  suits  to  be  consolidated.  After  hearing, 
a  final  decree  was  entered  on  February  23, 
1909  [167  Fed.  145],  dismissing  the  bill  in 
each  suit  upon  the  merits. 

The  complainant  then  appealed  to  the  cir- 
cuit court  of  appeals,  but  no  review  was 
sought  of  the  decree  of  January  10,  1908, 
dismissing  the  bill  in  the  second  suit  as 
against  the  trust  company;  and  the  trust 
company  was  not  cited  and  did  not  in  any 
way  become  a  party  to  the  appeal. 

On  February  8,  1910,  the  circuit  court  of 
appeals  decided  that  there  was  not  a  sep- 
arable controversy  between  the  complainant 
and  the  railroad  company,  and  that  the  mo- 
tion to  remand  should  have  been  granted. 
The  court  accordingly  reversed  the  final  de- 
cree, with  direction  to  the  circuit  court  to 
permit  the  complainant  to  discontinue  the 
first  cause,  and  to  remand  the  second  cause 
to  the  supreme  court  of  the  state  of  New 
York.     [100  C.  C.  A.  1,  176  Fed.  333.] 

Thereupon,  on  February  28,  1910,  an  or- 
der for  remand  was  entered  in  the  circuit 
court,  which  contained  the  following  pro- 
vision as  to  the  trust  company: 

"And  it  appearing  that  the  defendant  Met- 
ropolitan Trust  Company  duly  demurred  to 
the  complaint,  and  that  such  demurrer  was 
sustained  and  judgment  entered  January 
10,  1908,  dismissing  the  complaint  as  to 
said  defendant,  which  has  not  been  appealed 
from  or  reversed, 

"Ordered,  adjudged  and  decreed  that  this 
judgment  remanding  said  cause  to  the  su- 
preme court  of  the  state  *of  New  [315 
York  shall  not  apply  to  said  defendant 
Metropolitan  Trust  Company." 

On  March  21,  1910,  the  complainant 
moved  in  the  circuit  court  to  vacate  the  de- 
cree entered  January  10,  1908,  and  to  re- 
mand the  cause  as  to  the  trust  company. 
The  latter  appeared  specially  and  objecte<l 
to  the  jurisdiction  of  the  court.  The  court 
granted  the  motion  to  vacate  the  decree,  and 
denied  the  motion  to  remand  the  cause  an 
to  the  trust  company,  without  prejudice, 
upon  the  ground  that  the  application  for 
such  relief  should  be  made  to  the  judge  who 
entered  the  order  to  remand  as  to  the  otlier 
defendants.     [180  Fed.  950.] 

The  trust  company  then  applied  to  this 
court  for  a  writ  of  prohibition  or  manda- 
mus, as  stated. 
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Meam.  Tompkliu  Mcllvklne  tad 
HerbM«  Paraooa  lin  behalf  of  Mr.  Henrj 
B.  ClosMHi)  foT  petitiouer  on  original  lub- 

Mt.  J.  Aeplnnall  Hodge  for  reapond- 
«nt. 

Mr.  Tompkins  HcIIvalne  argued  the 
eauie  and  filed  a  brief  for  petitioner: 

A  circuit  court  of  the  United  Statea  baa 
BD  power  to  vacate  or  amend  ita  own  judg- 
ment for  errora  of  law  or  tact  after  the 
term  is  puaed. 

Ayres  T.  VViflwall,  112  U.  8.  IBT,  ZS  h.  ed. 
4S3,  G  Sup.  Ct.  Rep.  90;  Bronoon  v.  Schul- 
ten,  IM  U.  S.  410,  26  L.  ed.  7B7. 

When  the  decree  or  judgment  of  Febru- 
ary 23,  1000,  dismissing  the  bill  on  the 
merits  as  to  all  the  dclendanta  except  the 
petitioner,  was  entered,  the  petitioner's 
judgment  ol  January  10,  1908,  dismissing 
the  bill  aa  to  it,  became,  even  if  it  were  not 
ao  before,  "final"  and  appealable ;  these 
tvro  judgmenta  together,  then,  at  least,  con- 
■tituted  the  "flnal  deciaion"  which  ia  made 
appealable  by  g  6  of  the  judiciary  act  of 
March  3,  1891. 

Mendenhall  v.  Hall,  134  U.  S.  5S9,  33 
L.  ed.  1012,  10  Sup.  Ct  Rep.  610; 
Uohorst  V.  Hamburg-American  Packet  Co. 
148  U.  8.  202,  37  l*  ed.  443,  13  Sup.  Ct. 
Rep.  690;  Re  Hohorst.  150  U.  S.  053,  37 
L.  ed.  1211,  14  Sup.  Ct.  Rep.  221. 

The  question  whether  there  ia  a  separable 
controversy  between  parties  as  to  whom 
tliere  is  the  requisite  diversity  of  citizenship 
)■  a  justiciable  question  that  it  is  the  prov- 
ince of  the  circuit  court  to  determine.  The 
circuit  court's  determination  on  that  point 
may,  on  appeal,  be  held  to  be  error;  but, 
like  any  other  judicial  decision  on  a  question 
of  law  or  fact  which  the  court  has  power 
to  determine,  it  is  re*  judicata  until  set 
aside  or  reversed  by  a  proper  proceeding. 

Re  Polliti,  200  U.  S.  323,  SI  L.  ed.  lOSl, 
27  Sup.  Ct.  Kep.  728;  He  Winn,  213  U.  S. 
458,  468,  63  L.  ed.-  B73,  877,  29  Sup.  Ct 
Rep.  516;  Chesapeake  i.  O.  R.  Co.  v.  Mc- 
Cabo,  213  U.  S.  207,  220,  63  L.  ed.  705,  770, 
20  Sup.  Ct.  Rep.  430;  Skillem  v.  May,  0 
Cranch,  207,  3  L.  ed,  220;  M'Corniick  v, 
Sullivsnt,  10  Wheat.  192,  6  L.  ed.  300;  Dea 
Moines  NaT.  k  R.  Co.  v.  Iowa  Homestead 
Co.  123  U.  8.  552,  31  L.  ed.  202,  8  Sup.  Ct 
Rep.  217;  Don-ell  v.  Applegate,  152  U.  8. 
327,  38  L.  ed.  403,  14  Sup.  Ct  Hep.  611; 
Loeser  v.  Savings  Deposit  Bank  A  T.  Co. 
80  C.  C.  A.  842,  163  Fed.  212. 

Where  on  the  face  of  the  record  it  is  clear, 
aa'a  matter  of  law,  that  the  circuit  court 
is  assuming  to  act  wliolly  without  juris- 
diction, a  writ  of  mandamus  lies. 

Re  Winn,  supra;  Ex  parte  Bradley,  7 
Wall  364,  19  U  ed.  214;  Virginia  t.  Rivea, 
S4  !•-  cd. 


100  U.  B.  313,  26  L.  ed.  607,  3  Am.  Crim. 
Bep.  624;  Kentucky  t.  Powers,  201  U.  S. 
1,  GO  L.  ed.  633,  26  Sup.  a.  Rep.  387.  S  A. 
&  £.  Ann.  Caa.  69Z;  Virginia  v.  Paul,  148 
U.  S.  107,  37  L.  ed.  386,  13  Sup.  Ct  Hep. 
630;  Ex  parta  Wisner,  209  U.  S.  440,  61  L. 
ed.  264,  27  Sup.  Ct  Rep.  160;  Re  Metropoli- 
tan R.  Receivership,  208  U.  S.  90,  62  L.  ed. 
403,  28  Sup.  Ct  Rep.  219;  Re  Dunn,  212 
U.  S.  374,  63  L.  ed.  GS8,  29  Sup.  Ct  Rep. 
2tte. 

Mr.  J.  AaplnwftU  Hodge  argued  the 
cause  and  Bled  a  brief  for  respondent: 

The  conclusion  of  the  circuit  court  that 
the  cause  should  be  remanded  is  not  R- 
viewabls  here  by  appeal  or  writ  of  arror  or 
by  mandamus. 

Re  Pennaylvania  Co.  137  U.  8.  461,  464, 
34  L.  ed.  738,  740,  11  Sup.  Ct  Rap.  141; 
Missouri  P.  R.  Co.  v.  Fitigerald,  160  U.  8. 
660,  681,  40  L.  ed.  636,  642, 16  Sup.  Ct  Rep. 
389. 

A  motion  in  the  nature  of  a  writ  of  error 
coram  tmhit  is  the  exereiae  of  jurisdiction 
in  the  court  below  which  doea  not  admit  of 
revision  in  this  tribunal. 

Ledgerwood  v.  Pickett,  1  McLean,  143, 
Fed.  Cas.  No.  8176,  s.  c.  7  fet  144,  14S,  8 
L.  ed.  638,  639. 

The  petitioner  is  also  endeavoring  to  make 
the  writ  of  mandamus  perform  the  office 
of  a  writ  of  error.  This  court  has  emphat- 
ically held  that  this  cannot  be  done,  even 
if  no  appeal  or  writ  of  error  is  given  by  law. 

Re  Kice,  165  U.  8.  396,  403,  39  L.  ed. 
198,  201,  16  Sup.  Ct.  Rep.  140;  American 
Constr.  Co.  v.  Jacksonville,  T.  A  K.  W.  R. 
Co.  148  U.  S.  372,  370,  37  L.  ed.  486,  480,  13 
Sup.  Ct.  Rep,  158;  Ex  parte  Loring,  04  U. 
S.  418,  24  L.  ed.  1G5;  Ex  parte  Newman,  14 
Wall.  162,  20  L.  ed.  877. 

An  order  or  decree  sustaining  tbe  demur- 
rer of  one  of  several  defendants  is  not  such 
a  final  decision  na  gives  the  right  of  appeal 
to  the  Gompluiimnt. 

Ilohorat  v.  Hamburg- American  Packet  Co. 
148  U.  S.  263,  37  L.  ed.  443,  13  Sup.  Ct  Rep. 
690;  Re  Atlantic  City  R.  Co.  104  U.  S.  633, 
41  L.  ed.  679,  17  Sup.  Ct  Rep.  208;  Re 
Pollitz,  206  U.  8.  323,  332,  61  L.  ed.  1081, 
1084,  27  Sup.  Ct  Kep.  729;  Bostwiek  v. 
BrinkcrholT,  lOG  L'.  S.  3,  27  L.  ed.  73,  1  Sup. 
Ct.  Rbp.  15. 

The  court  may  vacate  a  Judgment  after 
tbe  term  has  expired  during  which  it  waa 
entered,  and  its  power  so  to  do  is  not  de- 
pendent upon  the  issue  of  a  formal  writ,  or 
the  institution  of  an  action  in  equity;  but, 
in  a  proper  case,  relief  can  be  obtained  by 
service  of  a  notice  of  motion. 

Ledgerwood  v.  Pickett,  supra;  Ferris  T. 
Douglass,  20  Wend.  626;  Wetmore  v.  Ear- 
rick,  206  U.  S.  141,  161,  61  L.  ed.  746,  746, 
27  Sup.  Ct  Bep.  434. 

loss 


318-320 


Supreme  Coubt  of  the  United  States. 


Oct.  Tnif, 


Wliether  the  order  of  January  10,  1908, 
was  final  or  interlocutory,  and  whether  the 
Metropolitian  Trust  Company  was  a  neces- 
sary or  only  a  proper  party,  no  error  was 
committed  by  the  judge  of  the  circuit  court 
in  granting  complainant's  motion  to  vacate 
that  order  or  decree,  on  the  suggestion  or 
motion  of  complainant,  in  view  of  the  man- 
date of  the  circuit  court  of  appeals,  estab- 
lishing the  fact  that  the  diverse  citizenship 
did  not  exist  which  was  necessary  to  give 
Jurisdiction  to  the  court  to  enter,  the  de- 
cree. 

OIney  v.  Harvey,  50  111.  453,  99  Am.  Dec. 
530;  United  States  v.  Wallace,  46  Fed.  569; 
Black,  Judgm.  §  307;  Baker  v.  Barclift,  76 
Ala.  417;  Shuford  v.  Cain,  1  Abb.  (U.  S.) 
302,  Fed.  Cas.  No.  12,823;  Re  Hohorst,  160 
U.  S.  053,  37  L.  ed.  1211,  14  Sup.  Ct.  Rep. 
221;  Woffenden  v.  Woffenden,  1  Ariz.  334, 
25  Pac.  066;  Hanley  v.  Donoghue,  69  Md. 
244,  43  Am.  Rep.  554;  Randall  v.  Collins, 
68  Tex.  232;  Harris  v.  Hardeman,  14  How. 
334,  346,  14  L.  ed.  444,  449;  Mills  v.  Dick- 
son, 6  S.  C.  487;  Dederick  v.  Richley,  19 
Wend.  108;  Ex  parte  Crenshaw,  16  Pet. 
119,  10  L.  ed.  682;  Bronson  v.  Schulten,  104 
U.  S.  410,  26  L.  ed.  797;  Phillips  v.  Negley, 
117  U.  S.  665,  29  L.  ed.  1013,  6  Sup.  Ct. 
Rep.  901;  Re  College  Street,  11  R.  I.  472; 
Critchfield  v.  Porter,  3  Ohio,  622. 

Mr.  Justice  Hughes,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

When  the  complainant  moved  to  remand 
the  cause,  the  circuit  court  had  jurisdiction 
to  determine  whether  or  not  a  separable  con- 
troversy existed  which  justified  the  removal 
from  the  state  court.  Its  decision  was  an 
act  within  its  judicial  authority,  subject  to 
review  upon  appeal  after  final  decree.  On 
810]  the  application  made  to  *this  court  in 
Re  Pollitz,  206  U.  S.  323,  51  L.  ed.  1081,  27 
Sup.  Ct.  Rep.  729,  for  a  writ  of  mandamus 
to  compel  the  remand,  the  court  said  (pages 
331,  333): 

*'The  issue  on  the  motion  to  remand  was 
whether  such  determination  could  be  had 
without  the  presence  of  defendants  other 
than  the  Wabash  Railroad  Company,  and 
this  was  judicially  determined  by  the  cir- 
cuit courty  to  which  the  decision  was  by  law 
committed. 

'*The  application  to  this  court  is  for  the 
issue  of  the  writ  of  mandamus,  directing 
the  circuit  court  to  reverse  its  decision,  al- 
though in  its  nature  a  judicial  act»  and 
within  the  scope  of  its  jurisdiction  and  dis- 
cretion. 

'*But  mandamus  cannot  be  issued  to  com- 
pel the  court  below  to  decide  a  matter  be- 
fore it  in  a  particular  way,  or  to  review  its 
1054 


judicial  action  had  in  the  exorcise  of  legiti- 
mate jurisdiction,  nor  can  the  writ  be  used 
to  perform  the  office  of  an  appeal  or  writ  of 
error. 


"If  the  ruling  of  the  circuit  court 
erroneous,  as  is  contended,  but  which  we  do 
not  intimate,  it  may  be  reviewed  after  final 
decree  on  appeal  or  error.  Missouri  P.  R. 
Co.  v.  Fitzgerald,  160  U.  S.  566,  582,"  40 
L.  ed.  536,  642,  16  Sup.  Ct.  Rep.  389.  See, 
also.  Ex  parte  Nebraska,  209  U.  S.  436,  52 
L.  ed.  876,  28  Sup.  Ct.  Rep.  581 :  Re  Winn, 
213  U.  S.  458,  468,  53  L.  ed.  873,  877,  20 
Sup.  Ct.  Rep.  515;  Chesapeake  &  O.  R. 
Co.  V.  McCabe,  213  U.  S.  207,  53  L.  ed.  765, 
29  Sup.  Ct.  Rep.  430. 

Having  decided  to  retain  the  cause,  the 
circuit  court  proceeded,  as  it  was  entitled  to 
proceed,  to  try  the  issues.  It  heard  the  de- 
murrers to  the  bill,  and,  overruling  the  oth- 
ers, it  sustained  that  of  the  Metropolitan 
Trust  Company.  Xo  leave  was  grante<l  to 
amend  the  bill,  and  a  decree  was  entered  dis- 
missing it  as  against  the  trust  company. 
When,  after  final  decree  dismissing  the  bill 
as  against  the  other  defendants,  the  com- 
plainant appealed  to  the  circuit  court  of  ap- 
peals, the  decree  in  favor  of  the  trust  com- 
pany was  not  brought  before  the  appellate 
•court  for  review,  and  the  trust  com-  [320 
pany  was  not  a  party  to  the  appeal. 

The  decision  of  the  circuit  court  of  ap- 
peals, in  reversing  the  final  decree,  and  in 
directing  the  remand  to  the  state  court,  was, 
of  course,  subject  to  the  necessary  limita- 
tion that  it  could  apply  only  to  the  parties 
who  had  been  brought  before  that  court.  It 
had  no  other  purport.  It  is  one  of  '*the  or- 
dinary rules  respecting  appeals*'  that  "all 
the  parties  to  the  record,  who  appear  to 
have  any  interest  in  the  order  or  ruling  chal- 
lenged, must  be  given  an  opportunity  to  be 
heard  on  such  appeal."  Davis  v.  Mercantile 
Trust  Co.  152  U.  S.  590,  at  page  693,  38  L. 
ed.  663,  564,  14  Sup.  Ct.  Rep.  693,  696.  See 
also  Terry  v.  Abraham  (Terry  v.  Merchants' 
&  P.  Bank)  93  U.  S.  38,  23  L.  ed.  794;  Wil- 
son V.  Kiesel,  164  U.  S.  248,  251,  41  L.  ed. 
422,  423,  17  Sup.  Ct.  Rep.  124.  If  a  party 
has  not  had  this  opportunity,  he  is  not 
bound;  as  to  him  an  essential  element  of 
appellate  jurisdiction  is  lacking.  Accord- 
ingly, when  decree  was  entered  in  the  court 
below  upon  the  mandate  of  the  circuit  court 
of  appeals,  the  trust  company  waa  exprett- 
ly  excepted  from  its  operation. 

It  is  in  this  light  that  the  subeequent  pro- 
ceeding in  the  circuit  court  must  be  exaih 
ined.  If  that  court  had  jurisdiction  to  va- 
cate the  decree  of  January  10,  1908,  in  favor' 
of  the  trust  company,  it  was  by  virtue  of 
ita  own  control  over  the  decree,  and  not  by 
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forc€  of  the  mandate  of  the  appellate  court. 
Nor  could  the  xK)urt  exercise  the  general 
power  which  it  possesses  to  modify  or  set' 
aside  its  orders  or  decrees  prior  to  the  ex- 
piration of  the  term,  at  which  the  final  de- 
cree is  entered;  for  in  this  case  that  term 
had  ended  before  the  motion  was  made. 
Cameron  v.  M'Roberts,  3  Wheat.  691,  4  L. 
ed.  467;  Sibbald  v.  United  SUtes,  12  Pet. 
488,  9  L.  ed.  1167;  Bronson  v.  Schulten,  104 
U.  S.  410,  415,  26  L.  ed.  797,  799;  Ayres  v. 
Wiswall,  112  U.  S.  187,  190,  28  L.  ed.  693, 
694,  5  Sup.  Ct.  Rep.  90;  Phillips  v.  Negley, 
117  U.  S.  666,  674,  29  L.  ed.  1013,  1015,  6 
Sup.  Ct.  Rep.  901.  The  motion  was  not 
made  for  the  purpose  of  correcting  a  cleri- 
cal error  or  an  inadvertence.  After  the  term 
had  expired,  and  after  the  complainant  had 
exercised  his  right  of  appeal  to  procure  a 
321]  review  of  the  errors  of  which  he  *de- 
sired  to  complain,  it  was  sought  to  set  aside 
a  decree  which  stood  unreversed,  and  by 
which  the  trust  company  had  been  di^ 
missed  from  the  cause. 

To  reach  this  result,  the  circuit  court  as- 
serted the  power  to  vacate  the  decree  upon 
the  ground  that  it  had  been  rendered  with- 
out jurisdiction;  and  the  court  held  that  it 
must  be  treated  as  a  nullity.  But  the  decree 
cannot  be  so  regarded  unless  the  court,  upon 
the  motion  to  remand,  was  without  jurisdic- 
tion to  determine  whether  a  separable  con- 
troversy existed,  and  hence  not  merely  com- 
mitted error,  but  exceeded  its  authority. 
The  decree  was  not  a  nullity  unless  the  or- 
der refusing  to  remand  was  a  nullity;  and 
the  latter  contention  was  negatived  by  the 
decision  of  this  court  upon  the  application 
for  a  writ  of  mandamus  in  Re  Pollitz,  supra. 
The  reversal  by  the  circuit  court  of  appeals 
of  the  final  decree  as  to  the  other  defend- 
ants, and  its  direction  to  remand,  did  not 
make  the  decision  of  the  court  of  first  in- 
stance any  the  less  "a  judicial  act,  and 
within  the  scope  of  its  jurisdiction  and  dis- 
cretion;" and  as  that  reversal  and  direction 
did  not  affect  the  trust  company,  the  de- 
cree in  its  favor  remained  in  full  force. 

The  question  is  not  with  respect  to  the 
mere  form  of  the  application  which  was 
made  to  the  circuit  court  for  the  purpose 
of  setting  the  decree  aside.  When  the  mo- 
tion was  made,  the  court  was  without  juris- 
diction to  vacate  the  decree.  As  the  court, 
in  granting  the  motion,  exceeded  its  power, 
mandamus  is  the  appropriate  remedy.  Ex 
parte  Bradley,  7  Wall.  364,  19  L.  ed.  214; 
Re  Winn,  213  U.  S.  468,  63  L.  ed.  873,  29 
Sup.  Ct.  Rep.  616. 

The  rule  is  made  absolute  and  the  writ 
of  mandamus  awarded. 

•4  Ik  ed. 


*ROB£RT  A.  HOOE  and  Arthur  Her-  [322. 

bert,  Appts., 
v. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  322-336.) 

Claims— against  United  States  —  rent 
In  excess  of  congressional  appropria- 
tions. 

The  owners  of  a  building  who  have  re- 
ceived the  entire  sums  which  Congress  lias> 
from  year  to  year  appropriated  as  full  coni 
pensation  for  the  rent  of  quarters  secured 
for  the  Civil  Service  Commission  by  the  Sec- 
retary of  the  Interior,  in  the  discharge  of 
his  duty  under  the  act  of  Jan.  lU,  1883 
(22  Stat,  at  L.  403,  406,  chap.  27,  U.  S. 
Comp.  Stat.  1901,  p.  1220),  cannot  main- 
tain suit  against  the  government  under  the 
act  of  March  3,  1887  (24  SUt.  at  L.  506, 
chap.  369,  U.  S.  Comp.  Stat.  1901,  p.  752), 
to  recover  the  difference  between  such  sums 
and  the  fair  rental  value  of  the  building, 
including  the  basement,  which  was  used 
without  consent,  on  the  theory  that  the 
claim  is  founded  either  upon  a  contract,  ex- 
press or  implied,  or  upon  the  constitutional 
obligation  to  make  just  compensation  for 
private  property  taken  for  public  use,  in 
view  of  U.  S.  Rev.  SUt.  §§  3679,  3732, 
U.  S.  Comp.  Stat.  1901,  pp.  2454,  2504, 
providing  respectively  that  '*no  department 
of  the  government  shall  expend  in  any 
one  fiscal  year  any  .  sum  in  excess  of 
appropriations  made  by  Congress  for  that 
fiscal  year,  or .  involve  the  government  in 
any  contract  for  the  future  payment  of 
money  in  excess  of  such  appropriations," 
and  that  "no  contract  or  purchase  on  behalf 
of  the  United  States  shall  be  made  unless 
the  same  is  authorized  by  law,  or  is  under 
an  appropriation  adequate  to  itiB  fulfilment," 
and  of  the  acts  of  Ck)ngress  of  June  22, 
1874  (18  SUt  at  L.  133,  144,  chap.  388), 
and  March  3,  1877  (  19  SUt.  at  L.  363,  370, 
chap.  106,  U.  S.  Comp.  SUt.  1901,  p.  2514), 
pronibiting  contracU  for  the  renUl  of  prop- 
erty for  government  purposes  until  an  ap- 
propl'iation  therefor  shall  have  been  made 
m  terms  by  Congress. 
[For  other  cases,  see  Claims,  105-127;  United 

States,  270-282,  in  Digest   Sup.  Ct.   1908.] 

[No.  13.] 

Argued  October  26,  26,  1910.    Decided  No- 
vember 2S,  1910. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  the  petition 
in  a  suit  to  recover  from  the  United  SUtes 
the  renUl  value  of  property  occupied  by  the 
Civil  Service  (]k>mmi8sion  in  excess  of  con- 
gressional appropriations  tlierefor.  Affirmed. 
See  same  case  below,  43  Ct.  CI.  245. 
The  facU  are  sUted  in  the  opinion. 

Note. — As  to  what  claims  constitutes 
valid  demands  against  a  state — see  notes 
appended  to  Northwestern  &  P.  Hypotheek 
Hnnk  v.  SUte,  42  L.R.A.  33,  and  Houston 
T.  State,  42  L.R.A.  39. 
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Mr.  L.  T.  Mlcbencr  argued  the  CAUse, 
and.  with  Meesta.  W.  W.  Dudley  and  P.  U. 
Michener,  Hied  a  Urief  for  appellants: 

The  Bctiona  of  the  Secretary  are  not  to 
be  regarded  as  his  personal  acti,  but  a.i 
the  acta  of  the  goverament.  All  that  he 
did  was  by  virtue  of  big  poaition  u  an 
«Rii:er  of  the  government,  and  if  there  be 
no  Bpecifie  act  of  CongreBB  directing  him  in 
the  matter,  yet,  if  that  which  he  did  offi- 
cially, and  which  the  government  got  tlie 
benefit  of,  resulted  in  the  appropriation  of 
the  UK  of  this  property  by  the  governmeot, 
it  is  to  be  treated  as  the  act  of  the  Utter. 

United  States  v.  Lynah,  18B  U.  S.  4G5, 
4GG,  47  L.  ed.  649,  647,  23  Sup.  Ct.  Rep.  34D. 

T^e  United  Btatea,  by  its  agents,  pro- 
ceeding under  the  authority  of  an  act  of 
Congress,  took  appellants'  property  for  pub- 
lie  uses,  and  it  thereby  became  obligated, 
by  virtue  of  the  ConBtitution,  to  make 
just  compensation;  and  this  action  lies  for 
the  value  of  tlie  use  and  occupancy  of  their 
property. 

United  States  v.  Great  Falls  Mfg.  Co. 
1]2  U.  8.  645,  056,  667,  28  L.  ed.  846,  850, 
6  Sup,  Ct.  Rep.  306;  Great*  Falls  Mfg.  Co. 
v.  Atty.  Gen.  (Great  Falls  Mfg.  Co.  v.  Gar- 
land) 124  U.  S.  681,  597,  31  L.  ed.  627. 
632,  8  Sup.  Ct  Rep.  631;  Monongahela 
Nav.  Co.  V.  United  states,  148  U.  8.  312, 
324-326,  37  L.  ed.  463.  467,  468,  13  Sup. 
€t.  Rep.  822;  United  States  v,  Lynah,  188 
U.  S.  445,  400-470,  47  L.  ed.  539,  544-648, 
^3  Sup.  Ct.  Rep.  34D. 

An  appropriation  act  fisea  the  amount 
to  be  paid  by  the  government  in  a  certain 
Tiscnl  year,  but  it  does  not  strike  to  earth 
A  constitutional  obligation  by  failing  to 
provide  enough  money  to  discharge  that 
obligation. 

Shipman  v.  United  States,  18  CL  CI.  147, 
Graham's  Case,  1  Ct,  CI.  381;  Collins's 
Case,  15  Ct.  CI.  36;  "Briggs's  Case,  16  Ct. 
C).  48;   Parsons's  Case,  16  Ct.  CI.  240. 

When  an  act  authorizes  the  oHicer  to  do 
«  particular  thing  without  restriction  as 
to  cost,  and  an  inadequate  appropriation 
is  made,  and  the  same  thing  done  inures 
to  the  benefit  of  the  government,  or  is  ac- 
cepted by  the  proper  public  ofllccTS,  an  ac- 
tion will  lie  for  the  reasonable  value  there- 
of. 

Shipman  v.  United  States,  ]B  Ct  CI.  146; 
Freedman's  Bank  Case,  16  Ct.  CI.  29. 

A  special  act  must  be  taiien  as  intended 
to  constitute  an  exception  to  general  acta 
-or  provisioits,  and  tlie  presumption  is  that 
the  special  act  is  to  be  considered  aa  re- 
rnaining  an  exception  to  them. 

Rodgcrs  v.  United  States,  186  U.  8.  83. 
S7-S9,  46  L.  ed.  816,  818,  81S,  22  Sup.  Ct. 
Rep,  682;  Ex  parte  Crow  Dog  (Ex  parte 
Kang-Gi-Shun-Ca)  109  U.  8.  668,  570,  27 
iO&« 


L.  ed.  1030,  1035,  3  Sup.  Ct  Rep.  306;  New 
York  C.  &  H.  R.  R.  Co.  v.  United 'States. 
21  Ct  CI,  472;  McCollum's  Caae,  17  Ct 
CI.  92;  Shipman  v.  United  States,  18  Ct 
CI.  147;  Dougherty  v.  United  States,  18 
Ct.  CI.  503;  Ueaman  v.  United  Stat«e,  19 
Ct.  CI.  e. 

When  there  is  no  express  contract  for 
the  use  of  property  in  present  occnpatimi 
by  the  government,  the  obligation  to  make 
just  componsation  is  fixed  by  the  Sth 
Amendment,  and  it  attaches  eo  inafonli. 

Semmes  v.  United  SUtcs,  20  Ct.  CI.  110. 

Obligation  to  make  compensation  ia  odd- 
stitutional,  and  does  not  depend  on  a  con- 
tract made  by  an  ofGcer. 

United  SUtes  v.  Great  Falls  Mfg.  Co. 
112  U.  S.  645,  056,  28  h.  ed.  846,  8.50,  5 
Sup.  Ct.  Rep.  306;  Great  Falls  Mfg.  Co.  t. 
Atty.  Gen.  supra;  United  States  v.  Rus- 
sell, 13  Wall.  623.  627-630,  20  L.  ed.  474- 
470:  fiaumsn  v.  Ross,  107  U.  S.  648,  674, 
42  L.  ed.  270,  283,  17  Sup.  a.  Rep.  806: 
Monongahela  Nav.  Co.  v.  United  States, 
148  U.  8.  327,  37  L.  ed.  408,  13  Sup.  CI. 
Rep.  022. 

An  "implied  contract"  such  as  the  court 
of  claims  has  endeavored  to  establisli  ws* 
lieyond  the  power  of  the  Secretary  to  make 
in  a  case  of  this  character. 

Clark  V.  United  SUtes,  86  U.  S.  539,  S41. 
642,  24  L.  ed.  618,  539;  South  Boston  Iron 
Co.  V.  United  States,  118  U.  S.  37,  42,  tO 
L.  ed.  69,  71,  6  Sup.  Ct.  Rep.  928. 

The  obligation  of  the  Constitution  doc* 
not  depend  upon  any  form  or  character  of 
implication. 

Stovall  V.  United  SUtes,  26  Ct  CL  237; 
Dooley  v.  United  SUtes,  182  U.  8.  222-224, 
46  L.  ed.  1074-1078,  21  Sup.  Ct  Rep.  7«i 

Assistant  Attorney  General  John  Q. 
Thompson  argued  the  cause,  and  with 
Mr.  Charles  F.  Kincheloe,  filed  a  brief  for 

The  government  is  not  liable  for  unaU' 
thorized  acts  of  its  ofBcera  or  agents. 

Bank  of  United  Statea  v.  Owens,  2  Pet 
S27,  63D,  7  L.  ed.  608,  512;  Johnson  «. 
United  SUtes,  6  Mason,  441,  Fed.  Cos.  Na 
7,419j  Hunter  v.  United  States,  6  Pet  173, 
187,  8  L.  ed.  86,  01;  Gibbons  v.  United 
SUUa,  8  Wall.  269,  274,  19  L.  ed.  453i 
454;  Filor  V.  United  SUtes,  S  WalL  46, 
48,  19  L.  ed.  640,  660;  Whiteside  v.  United 
SUtes,  93  U.  8.  247,  256,  267,  23  L.  «d. 
882,  884,  886;  Hart  v.  United  States,  96  D. 
S.  316,  318,  24  L.  ed.  479,  480;  Hawkins 
V.  United  States,  OS  U.  S.  689,  601,  £4  L. 
ed.  807,  608;  Langford  v.  United  SUtes, 
101  U.  S.  341,  25  L.  ed.  1010;  Moffat  t. 
United  SUtes,  112  U.  S.  24,  31,  28  L.  ed. 
623,  625,  5  Sup.  Ct  Rep.  10;  Camp  v. 
United  States,  113  U.  6.  648,  053,  28  L. 
lit  V.  S. 
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ed.  1081,  1082,  6  Sup.  Ct.  Rep.  687;  Ger- 
man Bank  v.  United  States,  148  U.  S.  573, 
579,  37  L.  ed.  664,  668,  13  Sup.  Ct.  Rep. 
702;  Hume  v.  United  States,  132  U.  S. 
406,  414,  33  L.  ed.  303,  396,  10  Sup.  Ct. 
Rep.  134;  Hill  v.  United  States,  149  U.  S. 
593,  597,  698,  37  L.  ed.  862-864,  13  Sup. 
Ct.  Rep.  1011;  Schillinger  v.  United  States, 
155  U.  S.  163,  39  L.  ed.  108,  16  Sup.  Ct. 
Rep.  85;  Bigby  v.  United  States,  188  U.  8. 
400,  407,  47  L.  ed.  619,  623,  23  Sup.  Ct. 
Rep.  468. 

A  construction  of  the  law  and  judgment 
in  favor  of  the  appellants  would  be  most 
decidedly  and  dangerously  against  public 
policy. 

Randall  v.  Howard,  2  Black,  585,  17  L. 
«d.  269;  Hannay  v.  Eve,  3  Cranch,  242,  2 
L.  ed.  427;  Woodstock  Iron  Co.  v.  Rich- 
mond &  D.  Extension  Co.  129  U.  S.  643,  32 
li.  ed.  819,  9  Sup.  Ct.  Rep.  402;  Gibbs  v. 
Consolidated  Gas  Co.  130  U.  S.  408,  32 
L.  cd.  984,  9  Sup.  Ct.  Rep.  653;  Page, 
Contr.  §  326. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

The  appellants,  plaintiffs  below,  seek  to 
recover  from  the  United  States  the  sum  of 
327]  $9,000,  the  amount  which  *they  allege 
is  due  them  on  account  of  the  occupation 
and  use,  by  the  Civil  Service  Commission, 
of  certain  premises  in  the  city  of  Washing- 
ton, District  of  Columbia. 

The  finding  of  fact  by  the  court  of  claims 
— ^using  largely  the  words  of  the  finding — 
may  be  summarized  us  follows: 

On  the  10th  day  of  July,  1900,  the  Secre- 
tary of  the  Interior,  prr»ceeding  under  the 
appropriation  act  for  the  legislative,  ex- 
ecutive, and  judicial  expenses  of  the  gov- 
ernment for  the  fiscal  year  ending  June 
30th,  1901  (31  Stat,  at  L.  125,  chap.  192), 
made  a  written  agreement  with  plaintiffs 
for  the  leasing  and  renting  to  the  govern- 
ment for  the  use  of  the  Civil  Service  Com- 
mission of  a  certain  building  on  E.  and 
Eighth  streets,  in  Washington,  "except  the 
basement  tiiereof,"  for  the  period  commen- 
•cing  August  1st,  1900,  and  ending  June  30th, 
1901,  at  the  rate  of  $333.33^  per  month,  or 
$4,000  for  the  year, — ^the  right  being  re- 
served to  the  government  to  terminate  the 
lease  after  thirty  days'  written  notice  at 
the  end  of  any  calendar  month. 

The  commission,  on  August  1st,  1900, 
took  possession  and  remained  in  exclusive 
possession  of  the  building,  including  its 
basement,  until  the  bringing  of  this  suit. 
The  amount  appropriated  by  Congress  for 
the  rent  of  oHices  for  the  commission  for 
the  year  ending  June  30th,  1901,  was  $4,000, 
one  twelfth  of  which  was  expended  for  such 
rent  for  July,  1900. 
«4  li.  ed. 


On  the  3d  of  March,  1901,  Congress  ap- 
propriated for  the  rent  of  quarters  for  tlie 
commission  the  sum  of  $4,000  for  the  fiscal 
year  ending  June  30th,  1902.  31  Stat  at 
L.  1000,  100—1,  chap.  830,  U.  S.  Comp. 
Stat.  1901,  p.  283.  The  Secretary  of  tiie 
Interior,  shortly  after  the  beginning  of  that 
year,  proposed  to  the  plaintiffs  a  renewal 
of  the  lease  for  that  year.  But  the  plain- 
tiffs expressed  their  unwillingness  *'to  rent 
the  said  building  for  another  year  at*  the 
rate  of  $4,000  per  annum,"  or  to  rent  tlie 
entire  building,  including  the  basement, 
then  occupied  by  the  commission,  *at  [328 
a  rental  less  than  $6,000  per  annum.  With- 
out further  action  on  either  side,  "the  de- 
fendants continued  in  possession  of  said 
building  and  basement  during  said  year, 
paying,"  however,  to  the  plaintiffs,  $4,000, 
the  rent  specified  in  the  lease  for  the  first 
year;  to  wit,  $4,000. 

In  his  estimates  submitted  for  appropria- 
tions by  Congress  for  tlie  fiscal  year  end- 
ing June  30th,  1903,  the  Secretary  named 
$6,000  ''for  rent  of  quarters  for  the  Civil 
Service  Commission."  As  tlie  general  leg- 
islative, executive,  and  judicial  appropria- 
tion bill  for  that  year  did  not,  as  it  passed 
the  House  of  Representatives,  include  that 
sum,  the  plaintiffs'  agent,  in  writing,  in- 
formed the  chief  clerk  of  the  Interior  De- 
partment that  unless  the  Senate  fixed  the 
rent  at  $6,000,  the  plaintiffs  would  ask  pos- 
session of  the  property  at  the  earliest  con- 
venient time.  Of  this  attitude  of  the  plain- 
tiffs the  Senate  was  informed  by  plaintiffs* 
agent.  Ue  appeared  before  the  House  Com- 
mittee on  Appropriations,  and  by  the  Sec- 
retary of  the  Interior  transmitted  the  let- 
ter of  plaintiffs  to  the  Senate  Committee  on 
Appropriations.  Congress,  however,  refused 
to  increase  the  appropriation  to  $6,000,  and 
for  the  fiscal  year  ending  June  30th,  1903, 
appropriated  '*for  rent  of  buildings  for  the 
Department  of  the  Interior,  namely,  for 
.  .  .  Civil  Service  Commission,  four 
thousand  dollars."  32  Stat,  at  L.  162,  chap. 
694.  No  further  action  was  taken  by  either 
party  in  relation  to  an  increase  of  rent  or 
the  demanding  of  possession,  and  the  United 
States  continued  in  possession  of  the  prop- 
erty, including  the  basement,  for  that 
fiscal  year,  paying  rent  at  the  rate  of  $4,000 
per  year.  Although  the  Secretary  of  the 
Interior  estimated  an  increase  of  $2,000 
for  quarters  of  the  Civil  Service  Commis- 
sion for  the  fiscal  year  ending  June  30th, 
1904,  Congress  appropriated  only  $4,500. 
32  Stat,  at  L.  854,  chap.  765.  In  conse- 
quence of  this  increase  the  Secretary  sought 
to  rent  from  the  plaintiffs  all  the  "building 
*and  premises  for  the  use  of  the  Civil  [320 
Service  Commission  for  the  sum  of  $4,500, 
appropriated"  but  plaintiffs  refused  to  do 
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that.  The  Secretary  finally,  August  18th, 
1903,  made  a  lease  from  claimants  for  all  of 
■aid  building,  "except  the  basement,"  for  the 
liscai  year  ending  June  30th,  1004,  at  the 
rate  of  $4,500  per  year. 

For  the  fiscal  year  ending  June  30th, 
1005,  Congress, '  March  18th,  1004,  appro- 
priated $4,500  for  the  rexit  of  quarters  for 
the  commission.  33  Stat,  at  L.  85,  chap. 
716..  In  accordance  with  that  appropria- 
tion, the  Secretary  proposed  to  the  plain- 
tiffs, in  writing,  to  renew  the  lease  of  Aug- 
ust 18th,  1003,  for  the  fiscal  year  ending 
June  30th,  1005,  at  the  rate  of  $4,500  per 
annum.  The  plaintiffs  took  no  action  on 
this  proposal,  except  to  write  to  the  Sec- 
retary, requesting  that  the  basement  of  the 
building,  which  had  not  been  included  in 
either  of  the  leases  to  the  government,  be 
included  "in  the  lease  at  the  rate  of  30 
cents  per  square  foot  for  its  floor  space." 
Neither  party  took  any  furtlier  steps  in 
reference  to  the  renewal  of  the  lease,  or  for 
an  increase  of  rental  for  the  fiscal  year 
ending  June  30th,  1005,  and  the  claimants 
were  paid  rent  for  that  year  at  the  rate  of 
$4,500,  as  provided  by  the  appropriation, 
and  as  specified  in  the  lease  for  the  preced- 
ing year.  A  like  appropriation  of  $4,500 
was  made  for  rent  of  quarters  for  the  com- 
mission for  the  fiscal  year  1006,  and  that 
body,  without  any  express  renewal  of  the 
lease  for  that  year,  continued  in  occupation 
of  the  entire  building  up  to  August  Ist, 
1005,  for  which  the  claimants  have  been 
paid  at  the  rate  of  $4,500  per  year. 

The  court  of  claims  further  found:  "Al- 
though the  claimants  never  rented  to  the 
government  for  the  use  of  the  Civil  Service 
Commission,  or  for  any  other  purpose,  that 
part  of  the  basement  of  said  building  not 
occupied  by  heating  and  ventilating  plants 
and  equipments  thereof,  yet  the  Civil  Serv- 
ice Commission  took  possession  of  this  por- 
tion of  said  basement,  and  continuously  oc- 
380]  cupied  *and  used  the  same  from  the 
1st  day  of  August,  1000,  until  the  bringing  of 
this  action,  August  1,  1005;  and  in  a  letter 
to  the  Acting  Secretary  of  tlie  Interior,  dated 
November  28,  1004,  relative  to  the  matter 
of  a  renewal  of  the  government's  lease  for 
the  building  for  that  fiscal  year,  the  claim- 
ants, among  other  things,  called  attention 
to  the  fact  that  the  basement  of  the  building 
was  then  fv'Ay  occupied  by  the  Civil  Serv- 
ice Commission.  The  fair  rental  value 
of  that  portion  of  the  basement  occupied 
and  used  as  aforesaid  was  $400  per  ^ear, 
and  the  rental  value  of  the  entire  building, 
including  the  basement,  was  not  less  than 
$6,000  per  year.  During  the  time  that  the 
defendants  have  occupied  and  used  said 
building  and  basement  belonging  to  thte 
claimants,  the  olaimantg  have  receipted  for 
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rent  for  the  eame  in  fvll,  except  for  tlio 
basement,  which  has  been  specially  exclud- 
ed from  each  of  said  receipts  given  by  tlio 
claimants.  With  the  exception  of  this  eixr 
elusion  of  the  basement  from  said  reoeipts^ 
it  does  not  appear  that  any  other  protest 
was  ever  made  by  the  claimants  that  said 
payments  were  not  in  full  for  the  rent  le- 
gally due  to  them  for  said  building.  TIm 
claimants,  however,  repeatedly  insisted  that 
the  defendants  were  not  paying  enough  rent 
for  said  building,  and  on  one  occasion  aakad 
for  extra  rent  for  .said  basement,  as  here- 
tofore found." 

The  court  below  directed  the  petition  to 
be  dismissed  and  judgment  to  be  entered 
for  the  government.  That  was  aooordingly 
done. 

The  pleadings  and  facts  indicate  that  tlis 
claim  of  the  appellants  is  divided  into  two 
parts;  one,  arising  out  of  the  occupancy 
and  U9B  by  the  Civil  Service  Commission 
of  the  building  above  the  basement;  the 
other,  for  the  occupancy  and  use  by  that 
body  of  the  basement. 

Let  us,  at  the  outset,  inquire  as  to  the 
circumstances  under  which  an  officer  of  the 
United  States,  whether  the  *head  of  a  [331 
department  or  a  subordinate,  may  or  may 
not,  by  his  acts,  impose  liability  upon  the 
government,  in  the  absence  of  authority 
from  Congress.  Tlie  conclusion  we  have 
reached   upon   that  inquiry   is  controlling. 

Looking  at  the  statutes  in  force  at  the 
time  the  transactions  here  in  question  oc- 
curred, we  find  that  by  §  3670  of  the  Revised 
SUtutes  (U.  S.  Comp.  Stat.  1001,  p.  2454 )» 
it  was  provided  that  "no  department  of  the 
government  shall  expend,  in  any  one  fiscal 
year,  any  sum  in  excess  of  appropriationa 
made  by  Congress  for  that  fiscal  year,  or 
involve  the  government  in  any  contract  for 
the  future  payment  of  money  in  excess  of 
such  appropriations;"  and  by  S  3732  (U» 
S.  Comp.  SUt.  1001,  p.  2504),  that  "no  con* 
tract  or  purchase  on  behalf  of  the  United 
States  shall  be  made,  unless  the  same  ia 
authorized  by  law,  or  is  under  an  appro- 
priation adequate  to  its  fulfilment,  except 
in  the  War  and  Navy  Departments,  for 
clothing,  subsistence,  foriige,  fuel,  quarterly 
or  transportation,  which,  however,  shall  not 
exceed  the  necessities  of  the  current  year.*^ 

An  act  of  Congress  of  June  22d,  1874^ 
provided  that  "hereafter  no  contract  shall 
be  made  for  the  rent  of  any  building  or  part 
of  any  building  in  Washington,  not  now 
in  use  by  the  government,  to  be  used  for  tlis 
purposes  of  the  government,  until  an  ap- 
propriation therefor  shall  have  been  made 
in  terms  by  Congress."  18  SUt  at  L.  13S» 
144,  chap.  388.  Again,  by  the  deflcieDcy  ap- 
propriation act  of  March  Sd,  1877,  it  was 
provided  that  "hereafter  no  contract  shall 
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be  made  for  the  rent  of  any  building,  or 
part  of  any  building,  to  be  used  for  the 
purposes  of  the  government  in  the  District 
of  Columbia,  until  an  appropriation  there- 
for shall  have  been  made  in  terms  by  Con- 
gress, and  that  this  clause  be  regarded  as 
notice  to  all  contractors  or  lessors  of  any 
such  building  or  any  part  of  building."  19 
Stat,  at  L.  363,  370,  chap.  106,  U.  S.  Comp. 
Stat.  1901,  p.  2514. 

The  above  provisions  were  all  in  force 
when  the  Civil  Service  Commission  was  cre- 
ated. By  the  act  creating  that  tribunal  it 
was  provided  that  "it  shall  be  the  duty 
882]  *of  the  Secretary  of  the  Interior 
to  cause  suitable  and  convenient  rooms 
and  accommodations  to  be  assigned  or 
provided,  and  to  be  furnished,  heated, 
and  lighted,  at  the  city  of  Washington, 
for  carrying  on  the  work  of  said  com- 
mission and  said  examinations,  and  to 
cause  the  necessary  stationery  and  other 
articles  to  be  supplied,  and  the  neces- 
sary printing  to  be  done  for  said  commis- 
sion." 22  SUt.  at  L.  403,  405,  chap.  27, 
U.  S.  Comp.  Stat.  1001,  p.  1220. 

We  have  seen  that  the  occupancy  by  the 
Civil  Service  Commission  of  the  plaintifTs' 
building  commenced  August  1st,  1900.  Now, 
the  general  appropriation  act  for  the  legis- 
lative, executive,  and  judicial  expenses  of 
the  government,  covering  the  fiscal  year 
ending  June  30th,  1901,  opened  with  the 
clause  providing  that  "the  following  sums 
be,  and  the  same  are  hereby,  appropriated 
out  of  any  money  in  the  Treasury  not  oth- 
erwise appropriated,  in  full  compensation 
for  the  service  of  the  fiscal  year  ending  June 
30th,  1901,  for  the  ohjecta  hereinafter  ex- 
pressed, namely  .  •  .  For  rent  of  build- 
ings for  the  Department  of  the  Interior, 
namely,  .  .  .  Civil  Service  Commission, 
$4,000."  31  Stat,  at  L.  80,  125,  chap.  192. 
Each  appropriation  act  for  subsequent  fiscal 
years,  covering  the  whole  period  of  the  oc- 
cupancy by  the  commission  of  the  plaintitts' 
building,  opened  with  a  similar  provision. 
So  that  the  plaintiffs  and  all  others  dealing 
with  officers  of  the  government  Vere  dis- 
tinctly advised  as  to  the  amount  appro- 
priated by  Congress  for  any  specified  pur- 
posCf  and  knew,  or  are  to  be  deemed  to  have 
known,  that  when  they  received  such  speci- 
fied amount  for  the  purpose  named,  it  was 
intended  by  Congress  to  be  in  full  compen- 
sation for  the  service  rendered  for  the  gov- 
ernment in  that  fiscal  year.  The  plaintiffs 
received  before  the  bringing  of  this  suit  the 
appropriation  made  by  Congress  specifically 
for  rent  of  the  building  for  the  Civil  Serv- 
ice Commission,  during  the  entire  period 
of  the  commission's  occupancy  and  use  of  it. 
S83]  We  recall,  *in  this  connection,  the 
fact  found  by  the  court  below,  that  the 
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claimants'  receipted  bills  recited  that 
the  amount  paid  to  them  was  in  full 
for  the  rent,  ob  fixed  by  the  approprith 
tion  ttcta  of  Congress,  excepting  always, 
it  is  true,  the  rent  for  the  basement  of 
their  building.  It  is  also  true  that 
the  plaintiffs  complained  that  the  amount 
appropriated  was  inadequate,  but  they  ac- 
cepted and  receipted,  for  it  as  the  sum  ap- 
propriated hy  Congress  for  purposes  of 
rent  for  the  commission,  expecting  or  hop- 
ing, no  doubt,  that  Congress  would,  in  due 
time,  remedy  the  wrong  which,  as  they  in- 
sisted, had  been  and  was  being  done  to 
them  in  respect  both  of  the  building  and  its 
basement. 

But  it  is  said  in  this  connection  that 
the  act  of  1883  made  it  the  duty  of  the 
Secretary  of  the  Interior  to  cause  suitable 
rooms  to  be  provided  for  the  commission, 
and  as  the  plaintiffs'  building  was  occupied 
and  used  by  the  commission,  for  public  pur- 
poses, with  his  knowledge  and  consent,  the 
government  is  under  a  liability  to  pay  the 
claimants  the  reasonable  value  of  such  oc- 
cupancy and  use.  This  view  cannot  be  ac- 
cepted, except  upon  the  theory  that,  during 
the  period  in  question,  it  «was  within  the 
power  of  the  Secretary,  by  contract,  in  the 
matter  of  rent  for  a  building  for  the  com- 
mission, to  exceed  the  sum  appropriated  by 
Congress  for  that  purpose.  We  reject  that 
theory  as  inconsistent  with  the  acts  of 
Congress,  and  therefore  inadmissible.  It 
is  for  Congress,  proceeding  under  the  Con- 
stitution, to  say  what  amount  may  be 
drawn  from  the  Treasury  in  pursuance  of 
an  appropriation.  The  statutes  above  re- 
ferred to  make  it  plain  that  the  Secretary 
was  without  power  to  make  aify  express 
contract  for  rent  in  excess  of  the  appro- 
priation made  by  Congress,  particularly 
where,  as  here,  Congress  had  taken  care 
to  say,  in  respect  of  each  year's  rent,  that 
the  appropriation  shall  be  in  full  compen- 
sation for  the  specific  purpose  named  in  the 
appropriation  act.  It  is  equally  *clear  [334 
that  the  Secretary  could  not,  by  his  acts, 
create  a  state  of  things  from  which,  in  the 
absence  of  legislation  on  the  subject,  an  im- 
plied contract  could  arise  under  which  the 
government  would  be  liable,  by  reason  of- 
its  constitutional  duty,  to  make  just  com- 
pensation for  the  use  of  private  property 
taken  for  public  purposes.  In  such  a  case 
the  remedy  is  with  Congress,  and  not  with 
the  courts.  If  an  officer,  upon  his  own  re- 
sponsibility, and  without  the  authority  of 
Congress,  assumes  to  bind  the  government, 
by  express  or  implied  contract,  to  pay  a 
sum  in  excess  of  that  limited  by  Congresa 
for  the  purposes  of  such  a. contract,  the 
contract  is  a  nullity,  so  far  as  the  govern- 
liient  is  concerned,  and  no  legal  obligation 
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arises  upon  its  part  to  meet  its  provisions. 
If  the  circumstances  justify  such  a  course, 
Congress,  in  its  discretion,  can  intervene 
and  do  justice  to  the  owner  of  private  prop- 
erty used  by  officers  of  the  government  in 
good  faith,  for  public  purposes,  although 
without  direct  legislative  authority.  The 
plaintiffs'  remedy  is  in  that  direction. 

What  we  have  said  is  equally  applicable 
to    the    claim    of    the    plaintiffs    for    the 
reasonable  value  of  the  use  of  the  basement 
of  the  building  in  question.    Granting  that 
the   plaintiffs  have   not  been   paid   for   its 
use  such  sum  as  they  are  justly  entitled 
to   have   received,   we   are   still   confronted 
with  the  facts  heretofore  referred  to,  that 
Congress    haa    appropriated,   each   year   of 
the  commission's  occupancy,  a  specific  sum 
in  full  for  rent  of  buildings  for  the  use  of 
that  body;  that  it  haa  in  effect  prohibited 
the  use  of  the  public  money  in  excess  of  that 
sum  for  rent  of  buildings  for  that  purpose; 
and   that  plaintiffs   have   already   received 
the  entire  sums  appropriated  by  Congress 
for   rent.     The  conclusion   necessarily   fol- 
lows that  the  government  cannot,  in  this 
case,  be  made  liable  to  auit,  either  under  an 
express  or  implied  contract,  to  pay  for  the 
use  of  plaintiffs'  property  any  amount  in 
excess  of  the   sums   appropriated  by  Con- 
gress for  that  purpose. 
SS5]     ♦But  it  is  contended  by  the  plain- 
tiffs that  their  right  to  recover  does  not 
depend    upon    contract,    expressed    or    im- 
plied,  but   upon   the    duty,    expressly    im- 
posed  by  the   Constitution,   to   make   just 
compensation    for    private    property   taken 
for   public   use.     In   support  of  this   view 
wo  are  r^inded  that  the  Tucker   act  of 
March  3d,  1887,  24  Stat,  at  L.  605,  chap. 
369,    U.    S.    Comp.    Stat.    1901,    p.    762, 
f'^r  the  first  time,  in  express  words,  con- 
ferred   on    the    court    of    claims    jurisdic- 
tion to  hear  and  determine  claims  against 
the  government,  "founded  upon  the  Consti- 
tution of  the  United  States."     The  claims 
here  in  question,  it  is  argued,  can  be  rested 
exclusively    on    the    Constitution,    without 
reference    to    any    statute    of    the    United 
States,   or  to   any   contract   arising  under 
an  act  of  Congress.     The  argument  is  in- 
genious, but  it  is  unsound.     It  cannot  be 
said  that  any  claim  for  a  specific  amount 
of    money    against    the    United    States    is 
founded   on   the' Constitution,   unless   such 
claim   be  either  expressly  or  by  necessary 
implication  authorized  by  some  valid  enact- 
ment of  Congress.     The  creation  of  a  Civil 
Service   Commission,   providing   a  building 
or  rooms  for  its  use,  and  the  amount  to  be 
paid  from  time  to  time  by  the  government 
as  rent  for  such  building  and  rooms,   are 
all    matters    within    the    complete    control 
of  Congress.     It  is  the  Constitution  which 
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places  these  matters  under  the  eontrol  of 
Congress.    If  an  officer  of  the  United  States 
assumes,  by  virtue  alone  of  his  office,  and 
without  the  authority  of  Congress,  to  take 
such  matters  under  his  control,  he  will  not, 
in  any  legal  or  constitutional  sense,  repre- 
sent the  United  States,  and  what  he  does  or 
omits  to  do,  without  the  authority  of  the 
Congress,  cannot  create  a  claim  against  the 
government,    "founded   upon    the   Constitu- 
tion."   It  would  be  a  claim  having  its  origin 
in   a   violation   of   the   Constitution.     The 
constitutional    prohibition    against    taking 
private  property  for  public  use  without  just 
compensation   is  directed  against  the  gov- 
ernment, and  not  against  individual  or  pub- 
lic officers  'proceeding  without  theau-  [33€ 
thority  of  legislative  enactment.  The  taking 
of  private  property  by  an  officer  of  the  Unit- 
ed States  for  public  use,  without  being  au- 
thorized, expressly  or  by  necessary  implica- 
tion, to  do  so  by  some  act  of  Con«;re88,  is  not 
the  act  of  the  government.    So  tliat  whether 
we  look  at  the  juris<liction  of  the  court  be- 
low, in  respect  either  of  claims  alleged  to  he 
founded  upon  the  Constitution  or  to  arise 
from  contract,  the  plaintiffs  cannot  main- 
tain   this    suit    against    the    government; 
for  they  have  received  the  entire  sums  which 
Congress  appropriated  to  be  paid  out  of  the 
Treasury  on  account  of  rent  of  buildings  or 
quarters  for  the  Civil  Service  Commission. 

There  are  other  aspects  of  the  case  to 
which  the  elaborate  arguments  of  counsel 
have  been  directed.  We  deem  it  unneces- 
sary to  notice  them  in  this  opinion.  Nor 
do  we  deem  it  necessary  to  follow  them  in 
their  extended  and  able  discussion  of  the 
authorities. 

The  judgment  must  be  affirmed. 

It  is  so  ordered. 


CINCINNATI,  INDIANAPOLIS,  ft  WEST- 
ERN  RAILWAY  COMPANY,  Plff.  ia 
Err., 

T. 

CITY  OF  CONNERSVTLLB. 
(Sec  !^>.  0.  Reporter's  ed.  336-344.) 

Constitutional  law  —  due  process  of  law 
— imposins  special  burden  on  railway 
company. 

The  expense  of  constructing  a  railway 
bridge  over  a  highway,  made  necessary  by 
the  action  of  the  municipality  in  opening 
such  highway  thro'\<[^h  the  railway  compa- 
ny's emban lament,  may  be  cast  upon  the 
railway  company  without  denyinf^  the. due 
process  of  law  guaranteed  by  the  Fedeml 
Constitution,  which  requires  that  compen- 
sation be  made  when  private  property  is 
taken  for  public  use. 

[For  other  cAses,  see  Constttntlonal  Law,  45$^ 
4G6,  in  Digest  Sup.  Ct.  1008.] 
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1910.  Cincinnati,  I.  &  W.  R.  Co.  v.  Connebsviixe. 

Submitted  October  25,  1010.     Decided  No-  App.  410,  40  N.  E.  546;  Sunnyside  Coal  ft 

vember  28,  1910.  Coke  Co.  v.  Keitz,  14  Ind.  App.  478,39  N. 

E.  541,  43  N.  E.  46;  Lake  Erie  &  W.  R. 

IN  ERROR  to  the  Supreme  Court  of  the  Co.  v.  Lee,  14  Ind.  App.  328,  41  N.  E.  1058. 
State  of  Indiana  to  review  a  judgment  When  part  of  an  entire  property  is  taken 
which  affirmed  a  judgment  of  the  Circuit  under  the  power  of  eminent  domain,  the 
Court  of  Henry  County,  in  that  state,  as-  owner  must  be  compensated  for  what  is 
sessing  the  damages  of  a  railway  company  taken  and  for  damages  to  that  which  re- 
in a  street-opening  proceeding,  without  mains;  and  unless  this  is  done,  such  owner 
taking  into  consideration  tlie  expense  of  ig  deprived  of  his  property  without  just 
constructing  a  bridge  over  the  highway.  Af-  compensation,  without  due  process  of  law, 
finned.  and  is  denied  the  equal  protection  of  the* 

See  same  case  below,  170  Ind.  316,  83  N.  laws,  within   the  meaning  of  the  5th  and 

E.  503.  14th  Amendments   to  the   Constitution   of 

The  facts  are  stated  in  the  opinion.  the  United  States. 

Mr.  John  B.  Elam  submitted  the  cause  ^^  First  Street,  58  Mich.  641    26  N.  W. 

for  plaintiff  in  error.     Messrs.  James  W.  159;    Plymouth  v.  Pere  Marquette  R.  Co 

Fesler,  Hai-vey  J.  Elam,  and  Reuben  Con-  ^39  Mich.  341,  102  NW.  947;  Chicago  & 

ner  w;re  on  the  brief:  A   R.  Co.  v.  Springfield  &  N.  W.  R.  Co.  67 

The   14th   Amendment  to   the   Constitu-  l":.^!^;  St  I^uis,  J.  &  C.  R.  Co.  v.  Spring- 

tlon  requires  that  when  property  is  taken  ^^^^  &  ^    W.  R.  Co.  96  I"-  27^;  Cliicago 

by  the  power  of  eminent  domain,  compen-  &  E.^-  ^f;  v.  Jacobs    110  111.  414;  Robh 

sation  must  be  made  to  the  owner.  ^-    Maysville    &   M.    8.    Turnp.    Road    Co. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  160  3  Met.    (Ky.)    117;    Lake  Shore  &  MS. 

U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  ^  ^o.  v.  Chicago  &  W.  I.  R.  Co.  100  UL 

531                                       »             r               *^  21;    Chicago,  B.  &  Q.  R.   Co.   v.   Chicago, 

When  part  of  an  entire  property  is  taken  «"P^aj  ^""^^^  *  Boulevards  v.  Chicago   D. 

under   the   power  of  eminent  domain,  the  ^  C.  G.  T.  Junction  R.  Co.  91  Mich.  291, 

owner  is  entitled  to  compensation   on  ac-  51  N.  W.  934 ;  Parks  &  Boulevards  vMichl- 

count  of  what  is  token,  and  also  for  injury  g*"  C.  R.  Co.  90  Mich.  385,  51  N.  W.  447. 

to  what  remains.  ^^^^  property  of  a  railroad  company  is 

Chicago  &  W.  M.  R.   Co.  v.  Huncheon,  ^^ken  for  another  public  use,  the  same  rules 

130  Ind.  529,  30  N.  E.  636;  Chicago  &  I.  »»  *«  compensation  apply   as  in   the  case 

C.  R.  Co.  v.  Hunter,  128  Ind.  213,  27  N.  ®^  *"  individual  owner. 

E.  477;  White  v.  Chicago,  St.  L.  &  P.  R.  ^-^^'^  Shore  &  M.  S.  R.  Co.  v.  Cuicago 

Co.  122  Ind.  317,  7  L.R.A.  257,  23  N.  E.  ^  W.  I.  R.  Co.  100  111.  31;  Chicago  &  W. 

782;   Rehman  v.  New  Albany  Belt  &  Ter-  ^'  ^-  ^o.  v.  Englewood  Connecting  R.  Co. 

minal  R.  Co.  8  Ind.  App.  200,  35  N.  E.  292.  ^^  ^^j-  3®*'  ^®  ^™-  ^®P-  ^^3,  4  N.  E.  246. 

The  measure  of  damages  is  the  difference  When  property  that  has  a  peculiar  value 

between   the  value  of  the  entire  property  ^  *^«  ®^"^^  o»  account  of  its  being  de- 

before  the  appropriation,  and  of  what  re  ^<>*®^  *"^  adapted  to  a  particular  use  is 

mains   immediately   after   such   appropria-  ^^^^^  for  a  public  use,  the  owner  should 

^JQn.  ^  compensated  for  such  toking  by  assess- 

Sidener  v.  Essex,  22  Ind.  201 ;   Fifer  v.  i»g  damages  at  such  value. 

Ritter,  159  Ind.  8,  64  N.  E.  463;   Louis-  ^^^^  Galley  R.  &  Terminal  Co.  v.  Kerth, 

ville,  N.  A.  &  C.  R.  Co.  v.  Sparks,  12  Ind.  130  Ind.  314,  30  N.  E.  298;  Lake  Shore  & 

__« ^        M.  S.  R.  Co.  v.  Chicago  A  W.  I.  R.  Co. 

Note. — On  the  necessity  of  making  com-  100  111.  21;  Chicago  &  E.  R.  Co.  v.  Jacobs, 

nensation,  and  the  measure  tliereof,  when  110  I11..414;  Price  v.  Milwaukee  &  St.  P. 

laying  out  street  across  railway  property  r.   Co.  27   Wis.   98;   King  v.   MiniieapolU 

—see  note  to  New  York,  C.  &  St.  L.  R.  Co.  union  R.  Co.  32  Minn.  224,  20  N.  W.  135; 

V.  Rhodes,  24  L.R.A.(N.S.)    1220.  n»«„;a  ^   r\.i^^.^  i,  xr   w   u    r-^    iik  tii 

As  to  what  constitutes  a  toking  of  priv-  ?"P"'lr  V    7oo^rt  •          i,  m^v    i    n 

ato  property  for  public  use-see  notes  to  ^7,  3  N.  E.  720;  Chicago  &  N.  W.  R.  Co. 

Memphis  &  C.  R.  Co.  v.  Birmingham,  S.  v.  Chicago  &  E.  R.  Co.  112  111.  589;  Den- 

&  T.  River  R.  £o.  18  L.R.A.   166;   D.  M.  ver  &  R.  G.  R.  Co.  v.  Griffith,  17  Colo.  598, 

Osborne  &  Co.  v.  Missouri  P.  R.  Co.  37  L.  31    Pac.   171;    Cincinnati   &  S.   R.   Co.   v. 

ed.  U.  8.  156;   Sweet  v.  Rechel,  40  L.  ed.  Longworth,  30  Ohio  St.  108;   Shenango  ft 

U.  S.   188;   A.  Backus,  Jr.  &  Sons  v.  Ft.  a.  R.  Co.  v.  Braham,  79  Pa.  447;  4  Suther- 

Street  Union   Depot  Co.   42  L.  ed.   U.   S.  i^nd.  Damages,  §  1074. 

I*^;.ri«  r'!^  P    A '^5««^'™^'  ^""^  ^'  ^"**''*  When  a  street  is  opened  through  an  ex- 

Dtates,  JO  C  C  A.  468.  ...            ,      ,         j.     /       xv          Z'l.  x- 

On  the  drainage  of  private  lands  as  a  '«*'"«  embankment  of  earth  constituting  a 
public  purpose  for  which  the  power  of  emi-  P^^^  ^^  *"®  property  and  right  of  way  of  a 
nent  domain  may  be  exercised — see  note  to  railroad  company,  and  supporting  ito  rail- 
Re  Tuthill,  49  LR.A.  781.  road  track,  in  detormining  the  damages  so 
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caused  to  the  railroad  company  it  is  not 
limited  to  the  value  of  the  land  taken  or 
the  cost  of  the  embankment,  but  the  dam- 
ages awarded  should  include  the  expense 
of  aiiy  structural  changes  in  the  property 
of  the  company  necessarily  and  proximately 
resulting  from  such  removal  of  its  embank- 
ment and  the  support  of  its  track. 

Baltimore  &  O.  S.  W.  R.  Co.  v.  State, 
159  Ind.  510,  65  N.  E.  508;  Cincinnati,  iT. 
&  D.  R.  Co.  V.  Troy,  68  Ohio  St.  510,  (i7 
N.  E.  1051;  Grand  Rapids  v.  Grand  Rapids 
&  I.  R.  Co.  CO  Mich.  42,  33  N.  W.  15; 
Plymouth  v.  Pere  Marquette  R.  Co.;  Re 
First  Street;  Chicago  &  A.  R.  Co.  v.  Spring- 
field &  N.  W.  R.  Co.;  St.  Louis,  J.  &  C. 
R.  Co.  v.  Springfield  &  N.  W.  R.  Co.;  and 
Lake  Shore  &  M.  S.  R.  Co.  v.  Chicago  & 
W.  I.  R.  Co., — supra;  Colusa  County  v. 
Hudson,  85  Cal.  033,  24  Pac.  791;  Terre 
Haute  &  L.  R.  Co.  v.  Crawford,  100  Ind. 
550;  Lake  Erie  &  W.  R.  Co.  v.  TTancock 
County,  63  Ohio  St.  23,  57  N.  E.  1000; 
Morris  &  E.  R.  Co.  v.  Oranpre,  63  N.  J.  L. 
252,  43  Atl.  730,  47  Atl.  363. 

When  a  railroad  company  has  a  track 
upon  an  embankment  of  earth  which  is  so 
situated  and  of  such  a  character  that  it 
can  and  does  operate  its  trains  on  it  with 
entire  safety  to  the  public,  and  a  city 
opens  a  new  street  through  such  embank- 
ment, passing  under  such  track,  requiring 
the  removal  of  the  embankment  and  the 
substitution  of  a  bridge  to  carry  such  track 
over  the  street,  which,  when  constructed,  will 
in  no  way  add  to  the  safety  or  convenience 
of  operating  trains,  then  the  construction 
of  such  bridge  does  not  involve  an  expense 
that  the  railroad  company  can  be  required 
to  incur  under  the  exercise  of  the  police 
power.  And  if  its  damages  caused  by  such 
street  opening  do  not  include  the  expense 
of  such  structure,  then  its  property  is 
taken  without  just  compensation  and  with- 
out due  process  of  law.  The  trial  court 
should  have  instructed  the  jury  as  request- 
ed by  the  defendant  upon  this  subject. 

Cincinnati,  H.  &  D.  R.  Co.  v.  Troy,  su- 
pra; Lake  View  v.  Rose  Hill  Cemetery  Co. 
70  111.  191,  22  Am.  Rep.  71;  Chicago  & 
N.  W.  R.  Co.  V.  Chicago,  140  111.  309,  29 
N.  E.  1109;  Ritchie  v.  People,  155  111. 
08,  29  L.R.A.  79,  46  Am.  St.  Rep.  315,  40 
N.  E.  454;  Morris  &  E.  R.  Co.  v.  Orange, 
6dpra;  Lake  Erie  &  W.  R.  Co.  v.  Shelley, 
163  Ind.  36,  71  N.  E.  151;  Chicago,  B.  & 
Q.  R.  Co.  V.  Illinois,  200  U.  S.  661,  50  L. 
ed.  596,  26  Sup.  Ct.  Rep.  341,  4  A.  &  E. 
Ann.  Cas.  1175;  Lewis,  Em.  Dom.  §  6. 

Messrs.  Richard  N.  Elliott  and  Charles 
F.  Jones  submitted  the  cause  for  defend- 
ant in  error.  Messrs.  David  W.  McKee 
and  Hyatt  L.  Frost  were  on  the  brief: 

Under  the  statutes  of  Indiana  it  is  the 
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duty  of  all  railroad  companies  to  construct 
and  keep  in  aafc  and  good  condition  all 
highway  crossings,  and  this  duty  is  the 
same  whether  the  highway  was  established 
before  or  after  the  railroad  was  built. 

Lake  Erie  &  W.  R.  Co.  v.  Shelley,  163 
Ind.  36,  71  N.  E.  151 ;  Evaiisville  &  T.  H. 
R.  Co.  V.  State,  149  Ind.  278,  49  N.  E.  2; 
Chicago,  I.  &  L.  R.  Co.  v.  State,  158  Ind. 
191,  63  N.  E.  224;  Chicago  &  S.  E.  R.  Co. 
V.  State,  159  Ind.  240,  04  N.  E.  860;  Bal- 
timore &  0.  S.  W.  R.  Co.  V.  State,  159  Ind. 
517,  65  N.  E.  508;  Chicago  &  N.  W.  R.  Co. 
V.  Chicago,  140  111.  309,  29  N.  E.  1109; 
State  ex  rel.  Minneapolis  v.  St.  Paul,  M.  & 
M.  R.  Co.  98  Minn.  380,  28  L.R.A.(N.S.) 
298,  120  Am.  St.  Rep.  581,  108  N.  W.  261, 
8  A.  &  E.  Ann.  Cas.  1047. 

Laws  requiring  railroad  companies  to 
construct,  maintain,  and  keep  in  safe  con- 
dition all  highway  crossings,  are  passed  in 
the  exercise  of  the  police  power,  and  are 
constitutional,  although  enacted  after  the 
railroad  was  built. 

3    Elliott,   Railroads,   §    1102;    Portland 

6  R.  R.  Co.  V.  Deering,  78  Me.  61,  57  Am. 
Rep.  784,  2  Atl.  670;  Chicago  &  N.  W.  R. 
Co.  V.  Chicago,  supra;  Illinois  C.  R.  Co.  v. 
Willenborg,  117  111.  203,  57  Am.  Rep.  802, 

7  N.  E.  698;  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  166  tJ.  S.  226,  41  L.  ed.  970,  17 
Sup.  Ct.  Rep.  581. 

The  requirement  that  compensation  be 
made  for  private  property  taken  for  pub- 
lic use  imposes  no  restriction  upon  the  in- 
herent power  of  the  slate,  by  reasonable 
regulations,  to  protect  the  lives  and  se- 
cure the  safety  of  the  people. 

New  York  &  N.  E.  R.  Co.  v.  Bristol,  151 
U.  S.  556,  567,  38  L.  ed.  269,  272,  14  Sup. 
Ct.  Rep.  437. 

Uncompensated  obedience  to  a  regula- 
tion enacted  for  the  public  safety  under  the 
police  power  of  the  state,  is  not  a  taking 
or  damaging,  without  just  compensation, 
of  private  property,  or  of  private  property 
affected  with  a  public  interest,  and  is  not 
violative  of  property  rights  protected  by 
the  Federal  Constitution. 

Mugler  v.  Kansas,  123  U.  8.  623,  668, 
31  L.  ed.  205,  212,  8  Sup.  Ct.  Rep.  273; 
Boston  &  M.  R.  Co.  v.  York  County,  79 
Me.  386,  10  Atl.  113;  Thorpe  v.  Rutland  t 
B.  R.  Co.  27  Vt.  140,  62  Am.  Dec.  625; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Cincinnati, 
S.  &  C.  R.  Co.  30  Ohio  St.  604;  Lake  Erie 
k  W.  R.  Co.  v.  Shelley,  163  Ind.  46,  71 
N.  E.  151 ;  Chicago  &  N.  W*.  R.  Co.  v.  Chi- 
cago,  140  HI.  309,  29  N.  E.  1109;  SUte 
ex  rel.  Minneapolis  v.  St.  Paul,  M.  ft  M. 
R.  Co.  supra;  Northern  P.  R.  Co.  v.  Min- 
nesota, 208  U.  S.  583,  52  L.  ed.  630,  28 
I  Sup.  Ct.  Rep.  341. 

The  plaintiff  in  error  could  have  been 
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oompelled  by  mandate  to  open  up  the  crosB- 
itkg,  the  same  being  a  legal  duty,  and 
therefore  would  be  entitled  to  no  compensa- 
tion for  80  doing. 

Chicago,  I.  ft  L.  R.  Co.  t.  State,  158  Ind. 
189,  63  N.  E.  224;  Chicago  ft  S.  E.  R.  Co. 
▼.  Slate,  169  Ind.  237,  64  N.  E.  860;  North- 
em  P.  R.  Co.  V.  Minnesota  and  Chicago, 
B.  ft  Q.  R.  Co.  V.  Chicago,  supra;  Vandalia 
R.  Co.  V.  SUte,  166  Ind.  219,  117  Am.  St. 
Rep.  370,  76  N.  E.  980. 

The  duty  of  making  the  crossing  is  im- 
posed by  statute,  but  such  duty  exists  in- 
dependently of  the  statute. 

Chicago  ft  S.  E.  R.  Co.  v.  State,  169 
Ind.  240,  64  N.  E.  860;  Evansville  ft  T. 
H.  R.  Co.  V.  Crist,  116  Ind.  454,  2  L.R.A. 
450,  9  Am.  St.  Rep.  866,  19  N.  E.  810; 
Evansville  ft  T.  H.  R.  Co.  v.  State,  supra; 
Chicago,  I.  ft  L.  R.  Co.  v.  State,  158  Ind. 
189,  63  N.  E.  224;  3  Elliott,  Railroads, 
§§  1102,  1105. 

The  legislature  may  regulate  the  use  of 
highways  by  a  railroad  company  by  re- 
quiring the  crossings  to  be  made  in  a  par- 
ticular manner;  and  may  even  impose 
upon  the  company  the  duty  of  adapting 
the  track  and  grade  to  new  highways  so  as 
to  make  the  crossings  safe  and  convenient. 
It  is  the  duty  of  a  railroad  company  to 
make  all  public  crossings,  and  such  duty 
cannot  be  delegated' or  shifted  to  another. 

Elliott,  Roads  ft  Streets,  §  778;  South- 
ern Indiana  R.  Co.  v.  McCarrell,  163  Ind. 
469,  71  N.  E.  156;  Vandalia  R.  Co.  v. 
State,  supra. 

Municipal  corporations  of  the  state  of 
Indiana  are  given  exclusive  control  over 
their  streets  and  alleys.  Such  corporations 
have  no  power,  by  contract,  ordinance,  or 
by  law,  to  cede  away,  limit,  or  control 
their  legislative  or  governmental  powers, 
or  disable  themselves  from  performing  their 
public  duties. 

Vandalia  R.  Co.  v.  State,  166  Ind.  231. 
117  Am.  St.  Rep.  370,  76  N.  E.  980;  New 
York,  N.  H.  ft  H.  R.  Co.  v.  New  Rochelle, 
29  Misc.  195,  60  N.  Y.  Supp.  904:  Brim- 
mer V.  Boston,  102  Mass.  19;  MiDiau  v. 
Sharp,  27  N.  Y.  611,  84  Am.  Dec.  314; 
Oakland  v.  Carpentier,  13  Cal.  540;  Mott 
V.  Pennsylvsnia  R.  Co.  30  Pa.  9,  72  Am. 
Dec.  664;  Jackson  v.  Bowman,  39  Miss. 
671;  Dingman  v.  People,  51  111.  277;  Mat- 
thews V.  Alexandria,  68  Mo.  115,  30  Am. 
Rep.  776;  Northern  P.  R.  Co.  v.  Minnesota, 
supra. 

The  exercise  of  the  police  power  in  the 
interest  of  public  health  and  safety  is  to 
be  maintained  unhampered  by  contracts  in 
private  interests,  and  uncompensated  obe- 
dience to  laws  passed  in  its  exercise  is  not 
violative  of  property  rights  protected  by 
the  Federal  Constitution.  • 
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Northern  P.  R.  Co.  t.  Minnesota,  208  U. 
S.  583,  59&,  597,  52  L.  ed.  630,  636,  28  Sup. 
Ct.  Rep.  841;  Chicago,  B.  ft  Q.  R.  Co.  T. 
Illinois,  200  U.  S.  561,  50  L.  ed.  596,  26  Sup. 
Ct.  Rep.  341,  4  A.  ft  E.  Ann.  Cas.  1175; 
Union  Bridge  Co.  v.  United  SUtes,  204  U. 
S.  364,  61  L.  ed.  523,  27  Sup.  Ct.  Rep.  367. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

The  common  council  of  Connersville,  In- 
diana, adopted  a  resolution  declaring  that 
a  railway  embankment  maintained  by  the 
Cincinnati,  Indianapolis,  ft  Western  Rail- 
way Company,  the  plaintiff  in  error,  across 
Grand  avenue,  in  that  city,  obstructed  pas- 
sage between  the  north  and  south  ends  of  the 
avenue;  also,  that  such  avenue  should,  as  a 
matter  of  public  necessity,  be  opened  as  a 
public  street  through  said  railroad  embank- 
ment. 

*The  question  of  the  expediency,  ad-  [341 
visability,  and  public  utility  of  opening  up 
the  avenue  through  the  embankment  was 
thereupon  referred  to  the  city  commissioners, 
and  to  the  council's  committee  on  streets,  al- 
leys, and  bridges,  for  action.  Upon  consider- 
ation of  the  matter  at  a  time  of  which  pub- 
lic notice  was  duly  given,  and  after  an  exam- 
ination of  the  ground  sought  to  be  appropri- 
ated, the  commissioners  reported  that  the 
opening  of  the  avenue  through  the  railroad 
embankment  would  be  of  public  utility. 
The  report  stated  that  the  real  estate  to  be 
appropriated  by  the  opening  of  the  avenue 
was  so  much  of  the  railroad  embankment 
as  extended  the  entire  width  of  the  avenue, 
as  then  used  and  opened,  immediately  north 
and  south  of  such  embankment.  The  tract 
sought  to  be  appropriated  was  66  feet 
square  and  was  occupied  by  the  embank- 
ment. The  commissioners  found  and  report- 
ed that  no  real  estate  would  be  damaged  by 
the  proposed  opening  other  than  that  sought 
to  be  appropriated,  and  that  the  real  esta<« 
abutting  on  both  sides  of  the  avenue  would 
be  benefited  by  the  proposed  opening  of  the 
street.  There  was  a  hearing — after  due  no- 
tice to  all  parties  concerned,  including  the 
railroad  company — of  the  question  of  in- 
juries and  benefits  to  the  property  to  be 
appropriated,  and  of  the  benefits  and  dama- 
ges to  all  real  estate  resulting  from  the 
opening  of  the  avenue.  The  result  of  the 
Iiearing  was  a  report  by  the  city  commis- 
sioners in  favor  of  the  opening,  and  the  val- 
ue of  the  real  estate  sought  to  be  appro- 
priated was  estimated  at  $150. 

The  city  council  adopted  the  report  of  the 
commissioners,  and  appropriated  for  the 
purpose  of  opening  Grand  avenue  the  real 
estate  described  in  the  report  as  necessary 
to  such  opening, — ^the  property  here  in  ques- 
tion being  a  part  of  that  to  be  appropriated. 
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The  council  also  directed  that  a  certified 
copy  of  BO  much  of  the  report  as  assessed 
benefits  and  damages  be  delivered  to  the 
842]  *  treasurer  of  the  city,  and  copied  in 
full  on  the  records  of  the  council,  with  the 
minute  of  the  adoption  of  the  resolution 
describing  the  real  estate  appropriated. 

There  were  various  exceptions  by  the  rail- 
way company  and  by  the  city,  followed  by  a 
trial  before  a  jury,  which  found  for  the  rail- 
way company  and  assessed  its  damages  at 
$800.  A  motion  by  the  company  for  a  new 
trial  having  been  overruled,  and  a  judgment 
entered  for  the  defendant  company,  in  the 
state  court  of  original  jurisdiction,  the  case 
was  carried  to  the  supreme  court  of  In- 
diana (which  aiTirmed  the  judgment),  and 
it  is  now  here  for  a  re-examination  as  to 
certain  Federal  questions  raised  by  the  rail- 
way company. 

It  was  not  disputed  at  the  trial  that  the 
improvement  of  Grand  avenue,  as  ordered 
by  the  city  of  Connersville,  made  it  neces- 
sary to  construct  a  bridge  over  and  across 
the  avenue  as  reconstructed. 

The  trial  court  gave  the  following,  among 
other,  instructions  to  the  jury:  "It  being 
the  duty  of  the  defendant  railroad  company 
to  construct  and  keep  in  safe  and  good  con- 
dition all  highway  crossings,  the  defendant 
in  this  action  would  not  be  entitled  to  any 
damages  for  constructing  the  necessary 
crossing  nor  abutments  and  bridge  for  sup- 
porting its  railroad  over  and  across  said 
street  when  constructed." 

It  refused  to  give  this  instruction  asked 
by  the  railway  company :  "If  the  appropria- 
tion of  the  defendant's  property  under  the 
proceedings  set  forth  in  this  case  will  nec- 
essarily and  proximately  cause  expense  to 
the  defendant  in  constructing  a  bridge  to 
carry  its  railroad  over  the  proposed  street, 
in  order  that  its  railroad  tracks  may  have 
support  and  its  railroad  may  be  operated  as 
such,  and  as  an  entire  line,  and  such  con- 
struction of  said  bridge  will  be  required  for 
no  other  purpose,  then,  in  determining  the 
defendant's  damages,  you  should  consider 
the  expense  of  constructing  such  bridge." 
343]  *Tlie  railway  company  duly  excepted 
to  this  action  of  the  trial  court,  but  the  su- 
preme court  of  Indiana  held  that  there  was 
no  error. 

Thei%  are  twenty  assignments  of  error, 
accompanied  by  an  extended  brief  of  argu- 
ment. In  addition,  a  great  many  authori- 
ties are  cited  by  the  learned  counsel  for  the 
railway  company.  If  we  should  deal  with 
each  assignment  and  argument  separately, 
and  enter  upon  a  critical  examination  of  the 
authorities  cited,  this  opinion  would  be  of 
undue  length.  We  think  the  case  is  within 
a  very  narrow  compass.  This  seems  to  be 
the  view  of  learned  counsel  of  the  plain- 
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tiff  in  error,  for,  after  a  general  reference  to 
various  questions  raised  at  the  trial,  counsel 
say.  that  "the  case,  upon  final  analysis,  re- 
duces itself  to  the  question  whether  the  po- 
lice power  [of  the  state]  can  be  so  applied 
as  to  require  the  railroad  company  to  build 
the  bridge  without  compensation." 

If  the  railway  company  was  not  entitled 
to  compensation  on  account  of  the  construc- 
tion of  this  bridge, — ^whether  regard  be  had 
to  the  5th  or  the  14th  Amendments  of  the 
Constitution,  or  to  the  general  reserved  po- 
lice power  of  the  state, — tlicn  it  is  clear  that 
the  jury  were  not  misdirected  as  to  what 
should  be  considered  by  them  in  estimati.ig 
the  damages  which,  under  the  law,  the  rail- 
way company  was  entitled  to  recover. 

Tlie  question  as  to  the  right  of  the  rail- 
way company  to  be  reimbursed  for  any  mon- 
eys necessarily  expended  in  constructing  the 
bridge  in  question  is,  we  think,  concluded  by 
former  decisions  of  tliis  court;  particularly 
by  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200 
U.  S.  562,  582,  584,  591,  50  L.  ed.  dOl,  605, 
606,  608,  26  Sup.  Ct  Rep.  341,  4  A.  &  K 
Ann.  Cas.  1175;  New  Orleans  Gaslight  Co. 
V.  Drainage  Comrs.  197  U.  S.  453,  40  L.  ed. 
831,  25  Sup.  Ct.  Rep.  471;  New  York  &  N 
E.  R.  Co.  V.  Bristol,  151  U.  S.  556,  571,  38 
L.  ed.  269,  274,  14  Sup.  Ct.  Rep.  437; 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166  U.  S. 
226,  254,  41  K  ed.  979,  990,  17  Sup.  Ct  Rep. 
581;  Northern  Transp.  Co.  y.  Chicago,  99 
U.  S.  635,  25  L.  ed.  336.  See  also  Union 
Bridge  Co.  v.  United  States,  204  U.  S.  364, 
51  L.  ed.  523,  27  Sup.  Ct.  Rep.  367.  The 
railway  company  accepted  its  franchise 
from  the  state,  'subject  necessarily  to  [344 
the  condition  that  it  would  conform  at  its 
own  expense  to  any  regulations,  not  arbi- 
trary in  their  character,  as  to  the  opening 
or  use  of  streets,  which  had  for  their  ob- 
ject the  safety  of  the  public,  or  the  promo- 
tion of  the  public  convenience,  and  which 
might,  from  time  to  time,  be  established  by 
the  municipality,  when  proceeding  under 
legislative  authority,  within  whose  limits 
the  company's  business  was  conducted. 
This  court  has  said  that  "the  power, 
whether  called  police,  governmental,  or  leg- 
islative, exists  in  each  state,  by  appropriate 
enactments  not  forbidden  by  its  own  Con- 
stitution or  by  the  Constitution  of  the 
United  States,  to  regulate  the  relative  rights 
and  duties  of  all  persons  and  corporations 
within  its  jurisdiction,  and  therefore  to  pro- 
vide for  the  public  convenience  and  the  pub- 
lic good."  Lake  Shore  &  M.  8.  R.  Co.  v. 
Ohio,  173  U.  S.  285,  297,  43  L.  ed.  702, 
706,  19  Sup.  Ct  Rep.  465,  470. 

Without  furtlier  discussion,  and  without 
referring  to  other  matters  mentioned  by 
counsel,  we  adjudge,  upon  the  authority  of 
former  cases,  that  there  was  no  error  in 
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holding  that  the  city  could  not  be  compelled  Messrs.  George  E.  de  Stelgner,  Frcder- 
to  reimburse  the  railway  company  for  the  tck  Bausman,  and  Daniel  Kelleher  sub- 
cost  of  the  bridge  in  question.  mitted  the  cause  for  appellants: 

Judgment  affirmed.  The  statute  concerns  disputed   "claims" 

only. 

Freedman's  Sav.  &  T.  Co.  v.  Shepherd,  127 

U.  S.  404,  32  L.  ed.  163,  8  Sup.  Ct.  Rep. 

"^^  •nm^'^i^E^  2Lr  ^^^^  ^^^  "i'^ot^M^^^^^^^^^^^ 

Oh    ShALELK  Appt.,  ^    Baltimore  &  O.  R    Co.  16  How.  330,  14 

R,  E.  DOWNIE,  Trustee;  St.  Paul  &  Taco-  ^  '1  noo'  ?al ""'  ^''J'l"'  ^il?' n    1'  ^^ 

ma    Lumber    Company,    Barber    Asphalt  L.ed.  022,  10  Sup.  Ct.  Rep.  554;  Goodman 

Paving  Company,  Alukilteo  Lumber  Com-  v.  Niblack,  102  U.  S.  556,  560,  20  L.  ed.  229. 

pany,    Gamwell    &    Wheeler,    Bankrupts,  231;  Price  v.  Forrest,  173  U.  S.  410,  43  L. 

and  tlie  Seattle  National  Bank.  (No.  31.)  ed.   749,  19  Sup.  Ct.  Rep.  438;   Dowcll  v. 

Cardwell,  4  Sawy.  217,  Fed.  Cas.  No.  4,039. 

SEATTLE  NATIONAL  BANK,  Appt,  The  cases  which  have  any  application  to 

V.  this  case  may  be  grouped  in  three  classes: 
R.  E.  DOWNIE,  Trustee;  St.  Paul  &  Taco-  Firsts  we  find  cases  where  the  assignee  en- 
ma    Lumber    Company,    Barber    Asplialt  dcavors  to  assert  his  claim  against  the  gov- 
Paving  Company,  Mukiltco  Lumber  Com-  ernment. 

pany,    Gamwell    k    Wheeler,    Bankrupts,  United  States  v.  Gillis,  95  U.  S.  407,  24  L, 

and    National     Bank    of    Commerce    of  ed.  503;   St.  Paul  &  D.  R.  Co.  v.  United 

Seattle.      (No.    32.)  f^isiicn,  112  U.  S.  733,  28  L.  ed.  861,  5  Sup. 

(See  S.  C.  Reporter's  ed.  345-357.)  ^V ?*^'  ^^\                t            .     ,  ^      .v 

The  second  group  of  cases  includes  those 

Claims  —  against  United  States  —  as-  wherein    the   consideration   of   the   assign- 

signnicnt  —  validity  as  against  trustee  nient  is  that  the  assignee  shall  intervene  be- 

In  banliruptcy.  twcen    the    assignor   and    the   government. 

Assignments  as  collateral  security  for  a  These  are  all  cases  in  which  a  contract  is 

loan  of  unallowed  tslaims  against  the  Unit-  made  for  the  prosecution  of  a  disputed  claim 

ed  States  on  account  of  contracts  for  fur-  j^r  damages  against  tlie  United  States,  and 

nishnig   materials    to   the    various    depart-  x,,^  ,.^,.o«L   „«!i«..*„i,;««  :*-  ««^„«-„*:I«   ;- 

ments  of  the  government,  being  in  direct  *^.**^  P*"^  ^^^^''^^^^^  ]^  prosecution  is 

opposition  to  U.  S.  Rev.  Stat.  §  3477,  U.  S.  S»ven  a  lien  upon,  or  assignment  of,  a  por- 

Comp.  Stat.  1901,  p.  2320,  making  absolute-  ^'O"  «'  ^"^  fund  to  be  collected. 

ly    null    and    void    voluntary    transfers    of  Ball  v.  llalsell,  supra;  Nutt  v.  Knut,  200 

claims    against    the    United    States    before  U.  S.  12,  50  L.  ed.  348,  20  Sup.  Ct.  Rep. 

their  allowance,  can  confer  no  interest  in  216. 

the    assignees,   as    against    the   trustee    in  xhe  third  group  of  cases  includes  those 

bankruptcy  of  the  assignors.  ^        ^     ^,      ^  where  the  controversy  is  between  the  orig- 

[For  oilier  caKen.  see  Claims,  I.  c,  in  Digest  ....         ^         .  .  ^                     .      •   x        ^ 

Sup.  Ct.  1908.]  inal  claimant  or  his  successors  m  interest 

and  the  assignee,  and  where  it  waa  not  a 

[Nos.  31  and  32.]  pJ^,.^  ^f  ^lig  consideration  or  contract  of  as- 

,     .      ,  ^^  siirnmcnt  that  the  assignee  should  intervene 

Argued  and  gubmitted  November  3,  3910.  ,„  ,„     „,„„„g^  ,^t„gg„  t,,^  claimant  and 

Deeded  November   28,   1910.  ^^^  government. 

AnnmATo  *        xu    tt  -x   i  oa  a     i-.-       •*.  Goodman  V.  Niblack,  102  U.  8.  656,  26 

PPEALS  from  the  United  States  Circuit  ^      i   oon    n  lu        i^c  t          iif  tt  o   kai 

.,      ^    t  K         I    #      xu    XT-  xu  i—       •*  L-  ed.  229;  Hobbs  v.  McLean,  117  U.  S.  667, 

Court  of  Appeals  for  the  Ninth  Circuit  ^^  t       i    h^a   no        n*   »       ota    r»      j 

.                  ,               u«  u     «i        II               .  29  L.  ed.  940,  6  Sup.  Ct.  Rep.  870;  Freed- 

to  review  decrees  which  affirmed  decrees  of  ,    «        «.  rr.   /^          ou     iT   j       j  »  • 

Au    r»-  *  •..*  o      i.  r      i.1     1*-    X        I*-  *  •  *  man  s  Sav.  &  T.  Co.  v.  Shepherd  and  Pnc* 

the  District  Court  for  the  Western  District  v         t 

of  Oregon,  disallowing,  as  against  a  trustee  '    ,          *  x-                    •    j   u       v 

,      ,     '           .,       ,  .       ^  -         ...         .  The  question  now  raised  has  been  con- 

m  bankruptcy,  the  claims  of  creditors  to  .,      jjj.iiuxu           x      #ix 

-  J  X  u  XI  u  1  sidered  and  decided  by  the  courts  of  last  re- 
preferences  under  assignments  by  the  bank-  .  *  t  *  xi  x  x  *#  i  xx 
'^  .  t  ,,  J  1  .  •  X  xu  TT  -x  sort  of  four  of  the  states, — Massachusetts, 
rupts  of  unallowed  claims  against  the  Unit-  ««....  ^t  xr  i  j  xr-  •  •  i 
-.J  ox  *  Ktv.  ^  A  Mississippi,  New  York,  and  Virginia;  and 
ed  States.  Affirmed.  .,  ^^ J  .  '  j  •  iTij*  xu 
o      ^                   u  1         oo  n    n     A     aM  thcsc  courts  have  concurred  m  holding  the 

See  same  case  below,  88  C.  C.   A.  667,      .   x  x    •         i-    ui    x  u *u  x 

161  Fed   830  statute  inapplicable  to  such  a  case  as  that 

n^.     *'  A     '       X  X  J  •    xu  now  before  the  court. 

The  facts  are  stated  in  the  opinion.  _.,          ^     ,     i^^vrv^ottjo-ww 

^  Yorke  v.  Conde,  147  N.  Y.  486,  42  N.  B. 

~r;^              T~r~Ix         TTI       77i         '-  193;  Re  Hone,  153  N.  Y.  628,  47  N.  E.  798; 

NOTE  -As  to  the  validity  of  the  assign-  j^„^          ^.  Osborn,  155  Mass.  207,  29  N.  E. 

ment  of  claims  against  the  United  States —  _^_  ^,                „  '           -i»re  ^/r  -     ooo    ea 

see    notes   to    L?pez   v.    United    States,    2  520;  Thayer  v    Pressey,  176  Mass   233,  W 

L.R.A.   571,  and   Greenville   Sav.  Bank  v.  N.  E.  6;  Fewell  v.  American  Surety  Co.  81 

Lawrence,  22  C.  C.  A.  650.  Miss.  782,  92  Am.  St  Rep.  626,  28  So.  755; 
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Hawu  v.  Wm.  R.  Trigg  Co.  110  Va.  Ift.^, 
ec  g.  E.  OSS. 

'  A  bankruptcf  court,  in  admin  Utering  an 
estate,  should  regard  and  protect  equitable 
licne  and  rights;  even  such  as  might  not  be  ' 
enforceable  bjr  auit  in  Ian  or  equity. 

Ba  Chase,  69  C.  C.  A.  031,  124  Fed.  TS6; 
Hurle;  v.  Atchison,  X.  ft  S.  F.  R.  Co.  213 
U.  S.  126,  53  L  ed.  729,  29  Sup.  Ct.  Rep. 
406;  Ketchum  v.  St.  Louis,  101  U.  S.  300- 
319,  26  L.  ed.  009-1003;  Hauselt  v.  Harri- 
son, lOG  U.  S.  401,  26  L.  ed.  1075;  Carr  v. 
Hamilton,  129  U.  S.  ^52,  32  L.  ed.  600,  9 
Sup.  Ct.  Rep.  206;  Fourth  Street  Nat.  Bunk 
T.  Yardley,  ]65  U.  S.  634,  41  L.  ed.  855, 
IT  Sup.  Ct.  Bep.  439. 

Mr.  J.  E.  Horan  argued  the  cause,  and, 
with  Messrs.  H.  D.  Cooley,  W.  A.  Peters, 
J.  H.  Powell,  and  Harold  Preston,  filed  ii 
brief  tor  appellees: 

Assignments  of  the  cbaracter  appearing 
in  this  case  are  not  within  an;  exceptions, 
but  are  absolutely  void. 

United  SUtes  T.  Gillis,  96  V.  8.  407,  416, 
24  L.  ed.  603,  505;  Spofford  v.  Kirk,  07  U. 
8.  484,  24  L.  cd.  1032;  Ball  v.  Haliell,  161 
V.  6.  72,  40  L.  ed.  622,  16  Sup.  Ct.  Rep. 
554;  Nutt  v.  Knut,  200  U.  S.  12,  60  L.  ed. 
348,  26  Sup.  Ct.  Bep.  216. 

Tlie  only  exceptions  to  the  general  rule 
announced  in  the  foregoing  cases  that  will 
be  found  to  have  been  made  by  this  court 
are  tbe  following:  First:  Tbe  statuU  has 
been  held  not  to  apply  to  an  involuntary 
transfer  by  operation  of  law. 

Krwin  v.  United  States,  07  U.  S.  303,  307, 
24  L.  «d.  1066,  1067;  Goodman  v.  Niblack, 
102  U.  S.  556,  26  L.  ed.  220;  Butler  v.  Gore- 
ley,  140  U.  8.  303,  36  L.  ed.  081,  13  Sup. 
Ct  Rep.  84;  Price  v.  Forrest,  173  U.  S.  410, 
423,  43  L.  ed.  740,  753,  1»  Sup.  Ct.  Rep- 
434;  St.  Paul  &  D.  B.To.  v.  United  States, 
112  U.  8.  733,  26  L.  ed.  801,  6  Sup.  Ct.  Rep. 
360. 

Second:  That  it  does  not  affect  a  part- 
nership contract  to  furnish  supplies  to  the 
government,  or  a  promise  by  one  partner  to 
pay  to  another  a  sum  already  due  him  under 
a  partnership  agreement  out  of  money  to  be 
received  from  the  government  for  such  sup- 
plies. 

Hobbs  V.  McLean,  117  U.  8.  567,  29  L.  ed. 
940,  8  Sup.  Ct.  Rep.  870. 

Third:  That  it  does  not  affect  the  right 
of  a  mortgagee  of  real  estate  leased  to  tbe 
United  States,  or  the  pledgeor  of  the  funds 
thereof,  to  recover  from  the  mortgagors  or 
pledgeore  the  amount  of  funds  paid  to  them 
by  tbe  United  States. 

Freedman's  Sav.  &  T.  Co.  v.  Shepherd,  127 
U.  S.  494,  32  L.  ed.  163,  8  Sup.  Ct  Bep. 
1250. 

Fourth:  That  the  government  cannot  be 
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compelled  to  pay  a,  aeeoud  tinu  a  claim 
which  it  has  paid  to  another  under  ■  power 
of  attorney  from  the  claimant 

Bailey  v.  United  SUt«^  109  U.  S.  432,  27 
L.  ed.  SB8,  3  Sup.  Ct  Rep.  272. 

*Mr.  Justice  Harlan  delivered  the  [S49 
opinion  of  the  court: 

There  is  no  dispute  as  to  the  facta  oat 
of  which  the  present  controversy  has  ariaen. 
Substantinllf  the  facts  are  these:  On 
the  leth  day  of  April,  1907,  the  appellee 
Downie  was  appointed  receiver  of  the  prop- 
erty of  Garawell  4  Wheeler,  partners,  who 
had  previously,  on  the  same  day,  been  ad- 
judged bankrupts.  Subsequently  be  was 
elected  and  qua1i6ed  as  permanent  trustee, 
and  by  order  of  the  court,  June  20th,  1907, 
was  authorized  to  collect  all  moneys  dua 
the  banknlpts  from  the  United  Statet  or 
any  of  ilt  deparfmenls. 

Gamn-ell  k  Wheeler,  as  a  firm,  held  mx- 
teen  unallowed  claims  against  the  Vnittd 
States,  aggregating  (33,617.48,  tbe  first  one 
being  dated  December  lOth,  1906,  and  the 
last  February  ISth,  1907.  The  National 
Bank  of  Commerce  of  Seattle  was  a  creditor 
of  that  Arm  in  the  sum  of  $37,149.86.  These 
claims  were  all  assigned  by  Gumwell  ft 
Wheeler  to  the  above  hank.  The  Seattle 
National  Bank  was  likewise  a  creditor  of 
the  Arm  and  to  the  extent  of  $22,662.19, 
with  interest,  and  that  Arm  held  certain  un- 
allowed claims  against  the  United  States, 
sixty-one  in  number,  and  amounting  to 
$38,509.32.  The  first  of  the  latter  claims 
was  dated  September  2Sth,  1006,  and  tbs 
last  April  4th,  1907.  They  were  all  as- 
signed by  Gamwell  ft  Wheeler  to  the  laat- 
named  bank. 

Tbe  parties,  by  stipulation  of  July  10th, 
1007,  agrood:  "That  each  and  all  of  said 
claims  against  the  United  States  govern- 
ment, BO  assigned  [to  the  banks  named], 
were  claims  lor  money  due  from  the  piv- 
ernment  of  the  United  States  to  the  said 
bankrupts  upon  account  of  contracts  en- 
tered into  between  said  l>ankrupta  and  tbe 
United  States  tor  the  furnishing  of  ma- 
terials by  said  bankrupts  to  various  depart- 
ments of  said  government;  that  said  assign- 
ments were  each  and  all  voluntarily  made 
in  consideration  of  a  loan  made  by  said 
bank  to  said  bankrupts  *at  tlie  time  [$60 
of  said  assignments,  and  as  collateral  aecuri- 
ty  for  the  repayment  of  said  loans,  and  with- 
out notice  to  the  other  creditors  of  aaid 
bankrupts.  That  all  of  such  assignments  wore 
mads  after  the  entering  into  of  said  eon- 
tracts,  and  after  partial  performance  there- 
of by  said  bankrupt*,  before  tbe  allowaoee 
of  any  such  claims  or  the  aacartainmeat 
of  the  amount  due  thereon,  or  tb*  isaning 
of  any  warrant  for  tbe  pajment  tlwraof, 
SIS  V.  B. 
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and  that  none  of  said  assignments  were  exe- 
cuted in  the  presence  of  any  witnesses  at 
all,  and  that  none  of  them  recite  any  war- 
rant for  the  pajrment  of  the  claim  assigned, 
and  that  none  of  them  were  acknowledged 
by  any  officer  having  authority  to  take 
acknowledgment  of  deeds,  or  any  other  ac- 
knowledging officer  at  all,  and  that  none  of 
them  were  certified  as  being  acknowledged 
by  any  officer.  The  said  loans,  to  wit,  of 
•aid  banks  exceeded  in  amount  the  value 
of  said  collaterals  so  assigned  to  secure  the 
same,  and  there  is  now  due  to  each  of  said 
banks  on  account  of  said  loans  an  amount 
much  in  excess  of  the  value  of  the  said 
collaterals  so  assigned  to  each  of  said  banks 
respectively." 

The  claims  of  the  two  banks  ($37,149.86 
and  $22,582.19,  with  interest)  were  allowed 
by  the  referee  in  bankruptcy,  and  it  was  ad- 
judged by  the  court  that  the  banks  were 
entitled,  respectively,  to  receive^  on  account 
of  the  claims  assigned  to  them,  whatever 
amount  might  be  collected  on  them  from 
the  government,  and  the  trustee  was  or- 
dered to  pay  over  to  the  banks  holding  the 
assignments  the  collections  as  they  were 
made  thereon. 

The  district  court  allowed  the  respective 
claims  of  the  banks  as  general  debts,  but 
disallowed  them  as  preferred.  This  order 
was  affirmed  in  the  circuit  court  of  appeals, 
that  court  rejecting  the  claim  of  each  bank 
for  a  lien  upon  the  fund  assigned.  The 
case  is  here  under  a  certificate  by  Justice 
Brewer,  to  the  effect  that  the  determina- 
tion of  the  question  involved  in  each  case 
351]  was  ^essential  to  an  uniform  construc- 
tion of  the  bankruptcy  act  throughout  the 
United   States. 

The  questions  raised  by  the  parties 
make  it  necessary  to  determine  the  scope 
and  effect  of  §  3477  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  2320) 
in  its  application  to  these  cases.  That  sec- 
tion was  brought  forward  from  previous 
acts  of  Congress  and  is  as  follows:  ''All 
transfers  and  assignments  made  of  any 
claim  upon  the  United  States,  or  of  any 
part  or  share  thereof,  or  interest  therein, 
whether  absolute  or  conditional,  and  what- 
e\'er  may  be  the  consideration  therefor,  and 
all  powers  of  attorney,  orders,  or  other  au- 
thorities for  receiving  payment  of  any  such 
claim,  or  of  any  part  or  share  thereof,  shall 
be  absolutely  null  and  void,  unless  they  are 
freely  made  and  executed  in  the  presence 
of  at  least  two  attesting  witnesses,  after 
the  allowance  of  such  a  claim,  the  ascer- 
tainment of  the  amount  due,  and  the  issu- 
ing of  a  warrant  for  the  payment  thereof. 
Such  transfers,  assignment,  and  powers  of 
attorney,  must  recite  the  warrant  for  pay- 
ment, and  must  be  acknowle<lged  by  the 
person  making  them,  before  an  officer  hav- 
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ing  authority  to  take  acknowledgments  of 
deeds,  and  shall  be  certified  by  the  officer; 
and  it  must  appear  by  the  certificate  that 
the  officer,  at  the  time  of  the  acknowledg- 
ment, read  and  fully  explained  the  trans- 
fer, assignment,  or  warrant  of  attorney  to 
the  person  acknowledging  the  same." 

The  words  of  that  section  are  so  clear  and 
explicit  that  there  cannot  be,  we  think,  any 
reasonable  ground  to  doubt  the  purpose  of 
this  legislation.  Its  essential  features  are 
not  new,  as  can  be  seen  by  an  examina- 
tion of  the  act  of  Congress  of  July  29th, 
1846,  ''in  relation  to  the  payment  of  claims" 
on  the  United  States,  and  the  act  of  Feb- 
ruary 26th,  1863,  "to  prevent  frauds  upon 
the  Treasury  of  the  United  States."  9 
Stat,  at  L.  41,  chap.  66;  U.  S.  Comp.  Stat. 
1901,  p.  2320;  10  Stat,  at  L.  170,  chnp.  81, 
U.  S.  Comp.  Stat.  1901,  p.  2320.  Turning 
to  §  3477,  we  find  Congress  had  in  mind  not 
only  all  transfers  and  assignments  of  any 
claim  on  the  United  States,  or  part  of  a  claim 
or  ant/  interest  thereinj  whether  *the  [352 
transfer  or  assignment  be  absolute  or  un- 
conditional, and  lohatever  was  the  consider- 
ation of  the  transfer  or  assipnment^  but 
all  powers  of  attorney,  orders,  or  other 
authorities  for  receiving  payment  of  any 
such  claim,  or  of  any  part  or' share  thereof. 
All  such  transfers,  assignments,  powers  of 
attorney,  orders,  or  authorities  are  de- 
clared to  be  "absolutely  null  and  void," 
except  there  be  a  compliance  with  the  con- 
ditions  fully  set  out  in  the  statute.  None 
of  those  conditions  were  complied  with  in 
these  cases. 

In  United  States  v.  Gillis,  95  U.  S.  407, 
24  L.  ed.  503,  it  appears  that  suit  was 
brought  in  the  court  of  claims,  by  the  as- 
signee of  an  unallowed  claim  on  the  Unit- 
ed States,  and  the  question  arose  whether 
the  assignee  could  maintain  a  suit  in  his 
name  for  the  proceeds  of  the  claim.  The 
court  of  claims  sustained  the  assignee's 
right  to  sue,  but  this  court>  upon  careful 
examination  of  the  act  of  1863,  re-enacted 
in  §  3477  of  the  Bevised  Statutes,  reversed 
the  judgment,  and  directed  the  petition  of 
the  assignee  to  be  dismissed.  It  was  con- 
tended in  that  case  that  the  act  of  1863 
had  reference  only  to  claims  asserted  be- 
fore the  Treasury  Department.  But  that 
view  was  rejected.  After  observing  that  the 
comprehensive  provisions  of  the  statute  ex- 
cluded any  exceptions  to  the  rule  presented, 
the  court  said:  "We  think,  therefore,  the 
act  of  1853  is  of  universal  application,  and 
covers  all  claims  against  the  United  States 
in  every  tribunal  in  which  they  may  be  as- 
serted. And  such,  we  think,  was  the  under- 
standing of  Congress  when  the  Revised 
Statutes  were  enacted.  In  the  revision,  the 
act  of  1853  was  included  and  re-enacted." 
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Among  the  earlier  cases  on  the  general 
subject  is  Spofford  v.  Kirk,  97  U.  S.  484, 
488-490,  24  L.  ed.  1032,  1034,  1035,  fre- 
quently referred  to  in  later  decisions  and 
always  followed. 

That  was  a  case  of  a  suit  by  SpofTord,  in 
the  supreme  court  of  this  diRtrict.     lie  be- 
S53]  came  the  holder,  by  assignment,  *of 
certain  acceptances  which,  upon  their  face, 
provided  for  payment  to  be  made  out  of  any 
moneys  received  from  the  United  States  ou 
the  claim  of  one  Kirk  against  the  govern- 
ment.    The  assignee  or   holder  of  the   ac- 
ceptances paid  value  for  them,   and   acted 
in    entire   good    faith.      The    question    was 
whether  an  assignment  of  a  claim  against 
the  United  States,  made  before  the  claim 
had    been   allowed,   and   before   a   warrant 
had  been  issued  for  its  payment,  had  any 
validity,  either  in  law  or  in  equity.     The 
court    of    original    jurisdiction    dismissed 
SpofTord's  bill,  and   the  judgment  was  af- 
firmed here.     Mr.  Justice  Strong,  speaking 
for  this  court,   referred  to   §   3477   of  the 
Revised  Statutes,  and,  among  other  things, 
said:    "It  would  Reem  to  be  impossible  to 
use  language  more  comprehensive  than  this. 
It  embraces  alike   legal   and   equitable  as- 
signments.    It  includes  powers  of  attorney, 
orders,   or   other   authorities   for   receiving 
payment  of  any  such  claim,  or  any  part  or 
share  thereof.    It  strikes  at  every  derivative 
interest,   in   whatever   form   acquired,   and 
ineapacitatea  every  claimant  upon  the  gov- 
ernment from  creating  an  interest  in  the 
claim  in  any  other  than  himself."     After 
referring   to   the   fact   that   the  court   had 
not  been  called  upon  to  decide  in  the  Gillis 
Case,    whether    the'  assignment    there    in- 
volved was  invalid  as  between  the  assignor 
and    the    assignee,    the    opinion    proceeds: 
"But  if,  after  the  claim  in  this  case  was  al- 
lowed, and  a  warrant  for  its  payment  was 
issued  in  the  claimant*s  name,  as  it  must 
have  been,  he  had  gone  to  the  Treasury  for 
his  money,  it  is  clear  that  no  assignment  he 
might  have  ma<le,  or  order  he  might  have 
givenf    before    the   allowance,    ivould    have 
stood  in  the  toay  of  his  receiving  the  uohole 
sum  alloiced.    The  United  States  must  have 
treated  as  a  nullity  any  rights  to  the  claim 
asserted  by  others.    It  is  hard  to  see  how  a 
transfer  of  a  debt  can  be  of  no  force  as 
between  the  transferee  and  the  debtor,  and 
yet  efTcctive   as  between   the  creditor   and 
his  assignee  to  transmit  an   ownership  of 
the  debt,  or  create  a  lien  upon  it.     Yet  if 
354]  •that  might  be, — and  we  do  not  pro- 
pose now  to  affirm  or  deny  it,  the  question  re- 
mains, whether  the  act  of  Congress  was  not 
intended  to  render  all  claims  against  the 
govemment,  inalienable  alike  in  lato  and  in 
equity,  for  every  purpose,  and  between  all 
parties.     The  intention  of  Congress  must 
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be  discovered  in  the  act  itself.  .  .  .  We 
cannot  say,  when  the  statute  declares  all 
transfers  and  assignments  of  the  whole 
of  a  claim,  or  any  part  or  interest  therein, 
and  all  orders,  powers  of  attorney,  or  other 
authority  for  receiving  payment  of  the 
claim,  or  any  part  thereof,  shall  be  abso- 
lutely null  and  void,  that  they  are  only 
partially  null  and  void,  that  they  are  valid 
and  effective  as  between  the  parties  thereto, 
and  only  invalid  when  set  up  against  the 
government.  It  follows  that,  in  our  opin- 
ion, the  accepted  orders  under  which  the 
appellant  claims  gave  him  no  interest  in 
the  claim  of  the  drawer  against  the  United 
States,  and  no  lien  upon  the  fund  arising 
out  of  the  claim.  His  bill  was  therefore 
rightly  dismissed." 

In  St.  Paul  &  b.  R.  Co.  v.  United  SUtcs, 
112  U.  S.  733,  736,  28  L.  ed.  861,  862,  6 
Sup.  Ct.  Rep.  366,  367,  the  court  held  that 
a  voluntary  transfer  by  mortgage,  for  the 
security  of  a  debt,  and  finally  completed 
and  made  absolute  by  a  judicial  sale,  was 
within  the  prohibition  of  §  3477,  Mr.  Jus- 
tice Matthews,  speaking  for  tl»e  court,  say- 
ing that,  ''if  the  statute  does  not  apply 
to  such  cases,  it  would  be  difficult  to  draw 
a  line  of  exclusion  which  leaves  any  place 
for  the  operation  of  the  prohibition." 

The  latest  adjudication  by  this  court, 
construing  §  3477  of  the  Revised  Statutes 
is  that  of  Nutt  v.  Knut,  200  U.  S.  12-14^  20. 
60  L.  ed.  348,  360-352,  26  Sup.  Ct  Rep.  216, 
217,  219.  That  case  involved,  among  other 
things,  ,the  validity  of  the  clause  in  a  writ- 
ten contract  relating  to  compensation  to  be 
made  to  an  attorney  employed  to  prosecute 
a  claim  against  the  United  States.  The  con- 
tract provided  that  the  payment  of  9uch 
compensation  "is  hereby  made  a  lien  upon 
said  claim,  and  upon  any  *draft,  mon-  [S55 
ey,  or  evidence  of  indebtedness  which  may  be 
issued  thereon.  This  agreement  not  to  be 
affected  by  any  services  performed  by  the 
claimant,  or  by  any  other  agents  or  attor- 
neys employed  by  him."  After  referring  to 
the  words  of  §  3477,  and  citing  previous 
cases  in  which  the  scope  and  meaning  of 
that  section  were  considered  (which  cases 
arc  given  in  the  marginf),  this  court  said: 
"If  regard  be  had  to  the  words  aa  well  as  to 
the  meaning  of  the  statute,  as  deelared  in 
former  cases,  it  would  seem  clear  that  the 
contract  in  question  was,  in  some  important 
particulars,  null   and   void  upon   its  face. 

tSpofford  V.  Kirk,  97  U.  S.  484,  24  L. 
ed.  1032;  United  States  v.  Gillis,  96  U.  S. 
407,  24  L.  ed.  503 ;  Erwin  v.  United  States, 
97  U.  S.  392,  24  L.  ed.  1066;  Goodman  v. 
Niblack,  102  U.  S.  656,  26  L.  ed.  229;  Ball 
V.  Halsell,  161  U.  S.  72.  40  L.  ed.  622, 
16  Sup.  Ct.  Rep.  664;  Preedman'a  SaT. 
&  T.  Co.  Y.  Shepherd,  127  U.  a  494,  32  L. 
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We  have  in  mind  that  clause  making  the 
payment  of  the  attorney's  compcnsntion  a 
lien  upon  the  claim  asserted  against  the 
goYemment,  and  upon  any  draft,  money, 
or  evidence  of  indebtedness  issued  thereon. 
In  giving  that  lien  from  the  outset,  before 
the  allowance  of  the  claim,  and  before  any 
flerviccs  had  been  rendered  by  the  attorney, 
the  contract,  in  effect,  gave  him  an  inter- 
est or  share  in  the  claim  itself,  and  in 
any  evidence  of  indebtedness  issued  by  the 
government  on  account  of  it.  In  effect  or 
by  its  operation  it  transferred  or  assigned 
to  the  attorney  in  advance  of  the  allowance 
of  the  claim  such  an  interest  as  would  se- 
cure the  payment  of  the  fee  stipulated  to  be 
paid.  All  this  was  contrary  to  the  statute; 
for  its  obvious  purpose,  in  part,  was  to  for- 
bid anyone  who  was  a  stranger  to  the  orig- 
inal transaction  to  come  between  the  claim- 
ant and  the  government,  prior  to  the  allow- 
ance of  a  claim,  and  who,  in  asserting  his 
own  interest  or  share  in  the  claim,  pending 
its  examination,  might  embarrass  the  con- 
duct of  the  business  on  the  part  of  the 
S56]  officers  of  the  government.  •We  are  of 
opinion  that  the  state  court  erred  in  holding 
the  contract,  on  its  face,  to  be  consistent 
with  the  statute.** 

Tn  this  connection,  it  must  be  said  that 
this  court  has  held  that  the  statute  in  ques- 
tion does  not  embrace  the  transfer  of  a 
claim  against  the  United  States,  where  the 
transfer  has  been  by  operation  of  law,  not 
merely  as  the  result  of  a  voluntary  assign- 
ment by  the  claimant.  In  Erwin  v.  United 
States.  97  U.  8.  392,  397,  24  L.  ed.  1005, 
1007,  tbis  court,  speaking  by  Mr.  Justice 
Field,  after  referring  to  the  act  of  1853,  em- 
bodied now  in  §  3477  of  the  Revised  Stat- 
utes, to  prevent  frauds  upon  the  Treasury, 
said  that  it  "applies  only  to  cases  of  vol- 
untary assignment  of  demands  against  the 
government.  It  does  not  embrace  cases 
where  there  has  been  a  transfer  of  title  by 
operation  of  law.  The  passing  of  claims  to 
heirs,  devisees,  or  assignees  in  bankruptcy 
is  not  within  the  evil  at  which  the  statute 
aimed;  nor  does  the  construction  given  by 
this  court  deny  to  such  parties  a  standing 
in  the  court  of  claims."  This  construction 
of  the  statute  was  recognized  as  settled  law 
in  Goodman  v.  Niblack,  102  U.  S.  550,  500, 
26  L.  ed.  229,  231 ;  St.  Paul  &  D.  R.  Co.  v. 
United  SUtes,  112  U.  8.  733,  730,  28  L.  ed. 
861,  802,  5  Sup.  Ct  Rep.  300;    Butler  v. 

ed.  103,  8  Sup.  Ct.  Rep.  1250;  TIob!)s  v. 
McLean,  117  U.  S.  507,  20  L.  ed.  940,  0  Sup. 
Ct.  Rep.  870;  St.  Paul  &  0.  R.  Co.  v. 
United  States,  112  U.  S.  733,  28  L.  ed.  801, 
5  Sup.  Ct.  Rep.  300;  Bailey  v.  Ignited 
States.  109  U.  S.  432.  27  L.  ed.  988,  3 
Sup.  Ct.  Ren.  272;  Price  v.  Forrest,  173 
U.  S.  410,  43  L.  ed.  749,  19  Sup.  Ct.  Rep. 
434. 
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Goreley,  146  U.  S.  303,  311,  36  L.  ed.  981, 
085,  13  Sup.  Ct.  Rep.  84;  Hager  v.  Swayne, 
149  U.  S.  242,  247,  37  L.  ed.  719,  721,  13 
Sup.  Ct.  Rep.  841,  and  Ball  v.  Halsoll,  161 
U.  S.  72,  79,  40  L.  ed.  022,  024,  10  Sup.  Ct. 
Rep.  554. 

The  present  cases  are  not  assignments 
which,  by  operation  of  law,  created  an  in- 
terest in  the  assignor's  claims  against  the 
Urfited  States.  They  are  clean-cut  cases  of 
a  voluntarv  transfer  of  claims  ao:ainst  the 
United  States,  before  their  allowance,  in  di- 
rect opposition  to  the  statute.  If  any  re- 
gard whatever  is  to  be  had  to  the  intention 
of  Congress,  as  manifested  by  its  words,— 
too  clear,  we  think,  to  need  construction, — 
we  must  hold  such  a  transfer  to  be  absolute- 
ly null  and  void,  and  as  not,  in  itself,  pass- 
ing to  the  appellants  any  interest,  present 
or  remote,  legal  or  equitable,  in  the  claims 
transferred.  The  result  is  that  when  0am- 
well  &  Wheeler  were  adjudged  bankrupts, 
they  •  were  still  in  law  the  owners  o/  [357 
these  claims  on  the  United  f^tates,  and  all  in- 
terest therein  passed  under  the  bankrupt  act 
to  their  general  creditors,  to  be  disposed  of 
as  directed  by  the  bankrupt  act,  just  as 
if  there  had  been  no  attempt  to  transfer 
thorn  to  the  banks.  Any  other  holding  will 
effect  a  repeal  of  the  statute  by  mere  judi- 
cial construction,  in  disregard  of  the  plain, 
unequivocal  intent  of  Congress,  as  indicat- 
ed by  the  statute. 

The  judgment  as  to  each  bank  is  affirmed. 


J.  HARVEY  LADEW,  Louise  Berry  Wall 
Ladew,  Individually  and  as  Trustee  un- 
der the  Will  of  Edward  R.  Ladew,  De- 
ceased, et  al.,  Appts., 

V. 

TENNESSEE  COPPER  COMPANY. 

(See  S.  C.  Reporter's  ed.  357-369.) 

Federal  courts  —  proper  district  for 
suit  — bringing  in  absent  defendants. 

The  asserted  riglit  of  citizens  of  New  York 
and  West  Virginia,  as  owners  of  timber 
lands  in  Georgia,  near  the  Tennessee  bound- 
ary line,  to  protection  against  the  destruc- 
tion of  their  forests  by  the  dischari^e  of 
deleterious  fumes  and  gases  from  the  works 
of  a  New  Jersey  corpointitui  situated  with- 
in the  territorial  jurisdicton  of  the  Federal 
circuit  for  the  eastern  district  of  Tennessee, 
is  not  a  claim  to  real  property  within  the 
district,  within  the  meaning  of  the  act  of 
March  3.  1875  (18  Stat,  at  L.  470,  chap. 
137),  §  8,  providing  for  bringing  in  absent 
defendants  in  local  actions,  so  as  to  confer 
jurisdiction  upon  that  court  over  the  New 

Note. — On  proper  Federal  district  for 
suit — see  note  to  Roberts  v.  Lewis,  3G  L. 
cd.  U.  S.  679. 
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Jersey  corporation,  which  refusss  to  appear  | 
voluntarily  in  the  suit  as  a  def^ndnnt.  ! 

[For  other  cnses.  see  Courts,  956-059,  iu  Di- 
gest Sup.  Ct.  1008.] 

[No.  495.] 

Argued  October  ]9,  1910.     Decided  Novem- 
ber 28,  1010. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Tennessee  to  review  a  decree  dismissing 
the  bill  as  to  a  nonresident  defendant  in  a 
suit  by  nonresidents  for  protection  against 
injury  to  their  property  in  Georgia  from 
the  discharge  of  fumes  and  gases  from  the 
works  of  such  nonresident  defendant,  situ- 
ated within  the  district.     Affirmed. 

Sec  same  case  below,  179  Fed.  245. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  B.  Closson  argued  the  cause 
and  filed  a  brief  for  appellants. 

Mr.  John  H.  Frnntz  argued  the  cause, 
and,  with  Messrs.  Howard  Cornick  and  Mar- 
tin Vogel,  filed  a  brief  for  appellee. 

Mr.  Justice  Hnrlan  delivered  the  opin- 
ion of  the  court: 

This  action  in  equity  was  brought  by 
the  present  appellants,  citizens  of  New 
York  and  of  West  Virginia,  against  the 
appellees,  the  Tennessee  Copper  Company, 
a  corporation  of  New  Jersey,  and  the  Duck- 
town  Sulphur,  Copper,  &  Iron  C<mipany, 
Limited,  a  British  corporation,  each  of  those 
corporations  having  its  chief  olTice  and 
place  of  business  in  Polk  county,  Ten- 
nessee, within  the  territorial  jurisdiction 
of  the  circuit  court. 

The  business  of  each  defendant  is  the 
mining,  manufacturing,  and  producing  of 
copper  and  sulphur  ores  and  products. 
The  plaintiffs  are  the  joint  owners  in  fee 
and  in  possession  of  more  than  6,000  acres 
of  land  in  Fannin,  Gilmer,  and  Pickens 
counties,  Georgia,  and  have  the  timber 
rights  in  other  lands,  exceeding  18,000 
acres,  in  the  same  counties,  just  beyond 
the  boundary  line  between  Tennessee  and 
Georgia.  All  these  landd  are  devoted  to 
forestry,  have  been  and  are  of  the  greatest 
value,  and  contain  various  kinds  of  valu- 
able trees.  The  plaintiffs  employ  tlie 
forests  in  the  production  of  timber  and 
bark.  But  for  the  acts  of  the  defendants, 
as  hereinafter  stated,  the  lands  would  be 
sufficient  to  afford  a  continuous  supply 
of  lum)>er  and  bark  in  large  quantities  and 
for  an  indefinite  period  in  the  future.  The 
lands  have  upon  them  forests  and  trees  of 
different  growth,  which  must  receive  at- 
tention and  treatment  in  order  to  meet 
the  future  needa  of  forestry  and  bark  in- 
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dustry.  Before  the  commission  by  the  de- 
fendants of  the  acts  complained  of,  the 
*forest  and  timber  rights  and  holdings[809 
of  plaintiffs  approached  $100,000  in  value, 
and  the  damage  alleged  to  be  committed  by 
the  defendants  will  exceed  $50,000. 

The  defendants  conduct  their  business  in 
Tennessee  within  a  short  distance  of  plain- 
tiffs' lands.  Recently,  before  the  bringing 
of  this  action,  the  defendants  erected,  or 
caused  to  be  constructed,  and  still  own, 
operate,  and  control,  furnaces,  smeltera, 
and  ovens,  all  in  close  proximity  to  one 
another,  upon  lands  owned  or  leased  by 
them  in  Polk  county,  Tennessee.  In  view  of 
those  facts  the  plaintiffs  allege  that  both 
in  law  and  equity  they  are  possessed  of 
"a  right  and  claim  in,  to,  and  against  the 
lands  and  tenements  of  the  defendants  in 
the  nature  of  an  easement  thereupon  that 
the  same  shall  not  be  used  in  a  manner  to 
injure  or  destroy  the  said  lands  and  forests 
[in  Georgia]  of  your  orators,  adjacent 
thereto,  ns  aforesaid.  But  the  defendants, 
by  means  of  said  furnaces,  smelters,  and 
ovens  ma int .'lined  by  them  upon  their  lands 
as  aforesaid,  and  in  other  ways,  are,  and 
for  some  time  past  have  been,  generating  and 
causing  to  be  discharged  into  the  atmos- 
phere, vast  quantities  of  smoke,  sulphur 
fumes,  and  noxious  and  poisonous  vapors 
and  gases  and  other  deleterious  substances. 
Within  a  short  distance  from  the  works 
and  property  of  the  defendants  the  said 
smoke,  fumes,  vapors,  and  gases  and  other 
deleterious  substances  so  generated  by 
each  respectively  inextricably  mingle  and 
are  together  discharged  upon  the  lands  and 
forests  and  trees  of  your  orators,  and  as 
a  result  thereof  great  damage  has  been 
done  and  injury  is  threatened,  as  herein- 
after appear**." 

The  plaintiffs  further  allege  that  said 
funicM,  gases,  and  vapors  have  already 
destroyed  a  considerable  ftortion  of  their 
forests  and  trees;  that  unless  thev  receive 
the  relief  asked  their  entire  holdings  will 
be  destroyed,  and  their  property  and  inter- 
ests rendered  valueless;  that  such  fumes, 
gases,  and  vapors  have  descended  upon 
•plaintiffs*  forests  and  trees,  killing  fS«S 
the  trees  and  ruining  the  timber;  that  tlie 
destruction  so  created  and  produee<l  is  con- 
stantly increasing  in  extent,  and  includes 
forests  and  trees  of  every  variety  and  spe- 
cies, and  in  all  stages  of  growth  and  develop- 
ment; that  the  taller  trees  that  serve  to 
protect  the  smaller  growth  have  been  the 
first  to  suffer  damage  and  destruction;  thai 
the  enlargement  of  the  zone  of  destruction 
is  due  to  the  fact  that  the  death  of  the  trees 
already  brought  about  permits  the  smoke* 
fumes,  ga^s,  and  vapors  that  are  constant- 
ly increasing  in  quantity  to  travel  farther 
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before  being  absorbed;  that  the  forests  and 
timber,  destroyed  as  stated,  would  liave 
Blade  good  lumber,  railroad  ties,  and  tan 
bark,  and  could  have  been  utilized  for  pur- 
poses of  trade  and  commerce;  and  that 
the  acts  of  the  defendants,  unless  restrained 
by  the  court,  will  destroy  all  the  forests, 
old  and  young,  as  well  as  the  timber  and 
bark  rights  of  the  plaintiffs. 

The  bill  also  alleges  that  the  smoke, 
fumes,  gases,  and  vapors  so  generated  and 
discharged  on  the  property  of  the  plain- 
tiffs will  destroy  all  forms  of  plant  and 
tree  life,  including  vegetables,  crops,  grass- 
tB,  and  orchards;  that  by  such  destruction 
the  soil  loses  all  moisture  and  compactness, 
and,  being  washed  away  by  the  rains,  the 
remaining  part  of  plaintiffs'  lands  will  be 
rendered  bare  and  barren;  that  the  smoke, 
fumes,  gases,  and  vapors  are  unwholesome 
and  injurious  to  the  life  and  health  of  all 
coming  in  contact  with  them,  and  render 
the  lands  unfit  for  occupancy;  and  that 
the  plaintiffs,  as  well  as  the  Bureau  of 
Forestry  of  the  United  States,  have  fre- 
quently demanded  that  defendants  abate 
the  above  nuisance,  but  the  latter  have 
refused  to  obey  such  demand,  leaving  plain- 
tiffs no  other  alternative  except  to, seek 
an  injunction  to  prevent  the  above  wrongs. 

The  specific  relief  asked  is  a  decree  that 
the  defendants  shall  not  use  their  proper- 
364]  ty  in  Tennessee  so  as  to  destroy  *or 
injure  the  plaintiff's  lands  and  forests  in 
Georgia;  that  the  alleged  nuisance  main- 
tained by  defendants  be  abated  under  the  di- 
rection of  the  court,  through  its  own  officers 
or  otherwise,  as  shall  seem  suitable  and 
right;  and  that  the  defendants  be  enjoined 
**from  maintaining,  operating,  directing,  or 
permitting  upon  their  land  or  premises  [in 
Tennessee]  the  operation  or  maintenance 
of  any  oven,  roast  heap,  pit,  furnace,  or 
appliance  generating  or  giving  forth  any 
uf  the  smoke,  gases,  fumes,  or  vapors  here- 
inbefore complained  of,  or  otherwise  gen- 
crating,  producing,  or  causing  any  foul  or 
dense  or  copper  or  sulphurous  smoke,  or 
tiny  noxious,  poisonous,  unhealthy,  or  dis- 
:i^^reeable,  or  in  any  manner  injurious,  va- 
por, gaa,  fume,  or  odor  upon  the  territory 
or  lands  of  your  orators"  [in  Georgia]. 

Such  was  the  case  made  by  the  plaintiffs' 
allegations  in  their  bill. 

The  summons  was  served  in  Polk  county, 
Tennessee,  on  the  general  manager  of  the 
Tennessee  Copper  Company,  the  highest  of- 
ficer of  that  corporation;  on  the  Hritish 
corporation,  by  leaving  a  copy  with  its 
acting  general  manager  in  the  same  county. 
Ka^h  defendant  corporation  has,  as  already 
indicated,  its  main  office,  and  is  conducting 
its  business,  in  that  county. 

The  copper  company,  the  New  Jersey 
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corporation,  appeared  for  the  special  and 
sole  purpose  of  objecting  to  the  jurisdiction 
of  the  circuit  court.  The  British  corpora- 
tion appeared  for  the  special  purpose  only 
of  entering  a  motion  to  dismiss  the  bill  for 
want  of  .jurisdiction  as  to  it,  as  well  as 
for  want  of  proper  parties.  The  court, 
speaking  by  Judge  Sanford,  who  delivered 
a  well-considered  opinion  in  the  case, 
sustained  the  motion  of  the  Tennessee  Cop- 
per Company,  and  dismissed  the  bill  as  to  it. 
The  motion  of  the  British  company  was 
overruled,  the  court  holding  that  it  had 
jurisdiction  over  the  alien  corporation.  179 
Fed.  245.  There  was  no  appeal  by  the  lat- 
ter corporation. 

*The  present  appeal  was  taken  only  [865 
from  that  part  of  the  decree  dismissing  the 
bill  as  to  the  New-  Jersey  corporation. 

The  plaintiffs,  we  have  seen,  are  citizens 
of  New  York  and  West  Virginia,  while  the 
Tennessee  Copper  Company  is  a  corpora- 
tion of  New  Jersey.  But  under  the  statutes 
regulating  the  jurisdiction  of  the  circuit 
courts  of  the  United  States,  diversity  of  cit- 
izenship— nothing  more  appearing — will  not 
give  authority  to  circuit  courts  of  the  United 
States  to  render  a  judgment  in  personam 
where,  as  here,  neither  the  plaintiffs  nor  the 
defendants  are  inhabitants  of  the  district 
in  which  the  suit^  was  brought,  and  where 
the  defendant  appears  specially  and  objects 
to  jurisdiction  being  exercised  over  it.  The 
defendant  corporation,  not  an  inhabitant 
of  the  district  where  suit  is  brought,  cannot 
be  compelled  against  its  will  to  submit  to 
such  jurisdiction  for  the  purposes  merely 
of  a  personal  judgment.  18  Stat,  at  L.  470, 
§  1,  cliap.  137,  as  amended  and  corrected 
in  1887  and  1888;  24  Stat,  at  L.  552,  chap. 
373;  26  Stat,  at  L.  433,  chap.  8G0;  U.  S. 
Comp.  Stat.  1901,  p.  608;  Macon  Grocery 
Co.  V.  Atlantic  Coast  Line  R.  Co.  215  U.  S. 
501,  508,  510,  ante,  300,  304,  30  Sup.  Ct. 
Hep.  184,  and  authorities  there  cited. 

The  plaintiffs  insist,  however,  that  ju- 
risdiction can  be  sustained  by  §  8  of  the  act 
of  March  3d,  1875,  determining  the  juris- 
diction of  the  circuit  courts  of  the  United 
States.  18  Stat,  at  L.  470,  chnp.  137.  The 
1st  section  of  that  act,  as  amended  by  the 
above  act  of  1888,  25  Stat,  at  L.  43.^  chap. 
866,  U.  S.  Comp.  Stat.  1901,  p.  508,  cor- 
recting the  enrolment  of  the  act  of  March 
3d,  1887  (24  Stat,  at  L.  552,  chap.  373), 
provides  that  a  suit  founded  only  on  the 
fact  of  the  diversity  of  citizenship  between 
the  parties  shall  be  brought  only  in  the  dis- 
trict of  the  residence  of  either  the  plain- 
tiff or  the  defendant.  But  the  plaintiffs 
contend  that  that  section  is  not  to  be  in- 
terpreted apart  from  the  other  sections  of 
the  some  act.  Section  8  has  relation  to 
tlie    Ist    section,    and    contains    provinioiis 
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that  refer  to  an  exceptional  class  of  cases. 
366]  *The  two  sections  relate  to  the  same 
general  subject,  and  must  be  regarded  as  em- 
bodying a  scheme  of  jurisdiction.  Considered 
together,  they  mean  that,  if  jurisdiction  is 
founded  only  on  diversity  of  citizenship,  the 
circuit  court  may,  without  its  process  being 
personally  served  on  the  defendant,  within  | 
its  jurisdiction,  exert  the  jurisdiction  given 
by  the  8th  section  in  the  particular  cases 
and  for  the  special  purposes  therein  sped- 
fiedf — its  power  in  such  cases  being,  of 
course,  restricted  as  in  that  section  pre- 
scribed. Such  is  the  argument  of  the  plain- 
tiffs. 

The  8th  section  of  the  act  of  1876  pro- 
vides: "That  when  in  any  suit  commenced 
in  any  circuit  court  of  the  United  States, 
to  enforce  any  legal  or  equitable  lien  upon, 
or  claim  to,  or  to  remove  any  encumbrance 
or  lien  or  cloud  upon  the  title  to,  real  or 
personal  property  unthin  the  district  where 
such  suit  is  brought,  one  or  more  of  the  de- 
fendants therein  shall  not  be  an  inhabitant 
of,  or  found  within,  the  said  district,  or 
shall  not  voluntarily  ap2)ear  thereto,  it 
shall  be  lawful  for  the  court  to  make  an 
order  directing  such  absent  defendant  or 
defendants'  to  appear,  plead,  answer,  or 
demur,  by  a  day  certain  to  be  designated, 
which  order  shall  be  served  on  such  absent 
defendant  or  defendants,  if  practicable, 
wherever  found,  and  also  upon  the  person 
or  persons  in  possession  or  charge  of  said 
property,  if  any  there  be;  or  where  such 
personal  service  upon  such  absent  defend- 
ant or  defendants  is  not  practicable,  such 
order  shall  be  published  in  such  manner  as 
the  court  may  direct,  not  less  than  once  a 
week  for  six  consecutive  weeks;  and  in 
case  such  absent  defendant  shall  not  appear, 
plead,  answer,  or  demur  within  the  time 
so  limited,  or  within  some  further  time  to 
be  allowed  by  the  court,  in  its  discretion, 
and  upon  proof  of  the  service  or  publication 
of  said  order,  and  of  the  performance  of 
the  directions  contained  in  the  same,  it 
shall  be  lawful  for  the  court  to  entertain 
jurisdiction,  and  proceed  to  the  hearing  and 
367]  adjudication  of  such  suit  *in  the  same 
manner  as  if  such  absent  defendant  had  been 
served  with  process  within  the  said  dis- 
trict; but  said  adjudication  shall,  as  re- 
gards said  absent  defendant  or  defendants 
without  appearance,  affect  only  the  property 
which  shall  have  been  the  subject  of  the 
suit,  and  under  the  jurisdiction  of  the  court 
therein,  within  such  district,     .     .     ." 

Substantially,  the  contentions  of  plain- 
tiffs are  that  the  mode  in  which  the  defend- 
ant uses  its  real  property  in  Tennessee, 
within  the  jurisdiction  of  the  circuit  court, 
creates  a  nuisance  injuriously  affecting  their 
property  near  by  in  the  state  of  Georgia; 
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that,  according  to  the  settled  principles 
of  law,  they  are  entitled  to  have  the  defend- 
ant corporation  restrained  from  so  using 
its  Tennessee  property  as  to  injure  their 
property  in  Georgia;  and  that  the  right 
to  such  protection  against  the  effects  of 
that  nuisance,  as  maintained  by  the  de- 
fendant in  Tennessee,  should,  within  the 
fair  meaning  of  the  act  of  1875,  be  deemed 
a  "claim  to  .  .  .  real  property  .  .  . 
within  the  district  where  such  suit  is 
brought," — such  property,  it  is  alleged,  be- 
ing so  used  in  Tennessee  as  to  create  a  nui- 
sance, causing  injury  to  the  plaintiff's  prop- 
erty in  Georgia. 

Manifestly,  unless  the  plaintiffs  can  sus- 
tain this  proposition  and  bring  their  case 
within  the  8th  section  of  the  act  of  1875, 
there  is  no  ground  whatever  to  maintain 
the  jurisdiction  of  the  circuit  court  as  to 
the  defendant  corporation;  certainly  not, 
as  we  have  said,  for  the  purposes  of  a  per- 
sonal judgment  against  the  defeiiuaut  com- 
pany, since  neither  the  plaintiffs  nor  the 
defendant  are  inhabitants  of  the  district 
in  which  the  suit  was  brought,  and  tlie 
defendant  corporation  refuses  to  volunta- 
rily appear  and  submit  to  the  jurisdiction 
of  the  court. 

We  are  of  opinion  that  under  no  reason- 
able interpretation  of  the  8th  section  can  the 
plaintiffs'  case  be  held  to  belong  to  the  class 
of  exceptional  cases  mentioned  in  *that  [368 
section.  In  no  just  sense  can  their  causae 
of  action  be  said  to  constitute  *'a  claim  to* 
real  property  in  the  district.  They  cannot 
be  regarded  as  having  a  "claim  to"  the 
leased  land  or  premises  on  which  tlie  al- 
leged nuisance  is  maintained.  It  may  be 
that  what  the  defendant  is  charged  with 
doing  creates  a  nuisance.  It  may  also  be 
that  the  defendant  company  wrongfully  uses 
and  has  used  its  property  in  Tennessee  in 
such  way  as  to  seriously  injure  the  prop- 
erty of  plaintiffs,  near  by  in  Georgia,  anti 
that  plaintiffs  are  legally  entitled  by  some 
mode  of  proceeding  in  some  court  to  ha^'e 
the  alleged  nuisance  abated,  and  their  prop- 
erty in  Georgia  protected  in  the  manner 
asked  by  them.  But  it  does  not  follow 
that  they  can  invoke  the  authority  of  the 
circuit  court  of  the  United  States  for  the 
protection  of  their  property  against  the 
defendant's  acts.  The  jurisdiction  of  the 
circuit  courts  is  determined  by  acts  of  Con- 
gress enacted  in  pursuance  of  the  Constitu- 
tion. Apart  from  the  powers  that  are  in- 
herent in  a  judicial  tribunal,  after  sueh 
tribunal  has  been  lawfully  created,  the 
circuit  courts  can  exercise  no  jurisdiction 
not  conferred  upon  them  by  legislative  en- 
actment. It  is  quite  sufliicient  now  to  say, 
without  discussion,  that  it  would  be  a  most 
violent  construction  of  the  8th  section  of 
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the  act  of  1875  to  hold  that  the  right  to 
have  abated  the  nuisance  in  question  arising 
from  the  use  in  Tennessee  of  defendant's 
property,  because  of  the  injurious  effects 
upon  plaintiffs'  real  property  in  Georgia, 
creates,  in  the  meaning  of  the  statute,  a 
*'claim  to**  real  property  within  the  dis- 
trict where  the  suit  is  brought.  There 
is  absolutely  no  foundation  for  such  a  posi- 
tion. We  do  not  mean  to  say  that  Con- 
gress, in  cases  of  controversies  between  cit- 
izens of  different  states,  miglit  not  so  en- 
large the  scope  of  the  statute  regelating 
the  jurisdiction  of  the  Federal  courts  as  to 
enable  the  circuit  court,  sitting  in  Ten- 
nessee, to  suppress  the  nuinanco  in  question. 
360]  Upon  that  question  *we  have  no  occa- 
sion at  this  time  to  express  an  opinion.  Still 
less  do  we  say  that  the  plaintiffs  have  not  an 
ellicient  remedy  in  some  court,  either  against 
the  defendant  corporation,  or  against  the 
several  individuals  who,  under  its  sanction, 
or  by  its  authority,  are  maintaining  in 
Tennessee  the  nuisance  complained  of.  We 
only  mean  to  say — and  cannot  properly  go 
fiirtlier  in  this  case — that  the  statute  in 
question  does  not  cover  this  particular  case, 
and  that  the  United  States  circuit  court, 
sitting  in  Tennessee, — ^the  New  Jersey  com- 
pany refusing  to  voluntarily  appear  in  the 
suit  as  a  defendant, — is  without  jurisdic- 
tion to  give  the  plaintiffs,  citizens  of  New 
York  and  West  Virginia,  the  particular 
relief  asked  against  that  corporation. 

The  bill  was  properly  dismissed  for  want 
of  jurisdiction  in  the  Circuit  Court,  and  the 
decree  below  is  affirmed. 


GEORGE  PEABODY  WETMORE,  Appt., 

V. 

TENNESSEE  COPPER  COMPANY. 

(See  S.  C.  Reporter's  ed.  3C0-371.) 

Federal    courts   —   proper    district    for 
8uft— brinfifinj;  in  absent  clefcnilunts. 

A  suit  by  a  nonreHitleiit  owner  of  hinds 
within  the  territorial  jurisdiction  of  the 
Federal  circuit  court  for  the  enstcrn  dis- 
trict of  Tennessee,  for  protcrticm  against 
injury  from  a  discharge  of  deh>terious  fumes 
and  pases  from  the  works  of  a  New  Jersey 
corporation  situated  within  the  district,  does 
not  present  a  claim  to  real  property  within 
the  district,  within  the  meaning  of  the  act 
of  March  3,  1875  (18  Stat,  at  L.  470,  chap. 
137),  §  8,  providing  for  bringing  in  absent 
defendants  in  local  actions,  so  as  to  confer 
jurisdiction  upon  that  court  over  the  New 

NoTn. — On    proper    Federal    district    for 
unit — see   note  to  Ro!)erts  v.  Lewis,   36   L. 
ed.  IT.  R.  579. 
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Jersey  corporation,  which  refuses  to  appear 

voluntarily  in  the  suit  as  a  defendant. 

[For  other  cases,  see  Courts,  95G-059,  in  Di- 
gest Sup.  Ct  1008.1 

[No.  600.] 

Submitted  October  11,  1910.     Decided  No- 
vember 28,   1010. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Tennessee  to  review  a  decree  wliicii  dis- 
missed, for  want  of  jurisdiction  as  to  a  non- 
resident corporate  defendant,  a  suit  by  a 
nonresident  owner  of  lands  within  the  dis- 
trict, seeking  protection  against  the  injury 
to  his  property  from  the  discharge  of  dele- 
terious fumes  and  gases  from  the  works  of 
such  nonresident,  situated  within  the  same 
district.     Allirmed. 

See  same  case  below,  170  Fed.  245. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  Seymour  submitted  the 
'*anse  for  appellant. 

Messrs.  Howard  Cornick,  John  H. 
Frantz,  and  Martin  Vogel  submitted  the 
<*.a.uBe  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

The  plaintiff,  George  Peabody  Wetmore, 
a  citizen  of  Rliode  Island,  is  the  owner  in 
fee  and  in  possession  of  large  tracts  of  land, 
valuable  for  timber,  farming,  and  residence 
pur])08es,  in  Polk  county,  eo stern  district  of 
Tennes^iw.  The  defendants  are  the  same 
corporations  as  those  mentioned  in  La(h*w 
v.  Tennessee  Copper  Co.  just  decided.  [218 
U.  S.  357,  ante,  10C9,  31  Sup.  Ct.  Rep.  81.] 

The  plaintiff,  after  setting  out  suh^itan- 
tially  tiie  same  facts  as  those  stated  in  the 
Ladcw  Case  in  reference  to  the  conduct  by 
each  defendant  of  its  business,  and  to  the 
injury  done  to  his  lands  by  the  mode  in 
which  that  business  is  conducted,  seeks  the 
same  relief  as  to  his  lands  in  Tennessee  as 
that  asked  by  the  plaintiifs  in  the  other 
case  as  to  their  lands  in  Georgia.  Each 
defendant  appeared  specially, — tlie  defend- 
ant the  Tennessee  Copper  Company,  for  the 
purpose  of  objecting  to  the  jurisdiction  of  the 
circuit  court  of  the  United  States,  sitting 
in  Tennessee,  to  give  the  relief  asked  by  the 
bill  against  it,  and  the  British  corporation 
for  the  purpose  of  moving  to  dismiss  the 
bill  because  of  misjoinder  of  parties,  and 
because  of  want  of  jurisdiction  in  that  court 
to  sustain  an  action  against  it  in  Ten- 
nessee for  the  wrong  alleged  to  have  been 
done  to  the  present  plaintiffs. 

The  circuit  court  dismissed  the  bill  as  to 

the  Tennessee  Copper  Company,  but  over- 

'  ruled  the  motion  to  dismiss  the  bill  as  to 

68  1078 


170,  871 


SUPBEICB  Ck)UBT  OF  THE  UnXTBD  StATBS. 


Oct.  Tebm, 


the  British  corporation,  the  conrt  being  of 
the  opinion  that  it  had  jurisdiction  of  thi 
latter  corporation.  From  that  decree,  S' 
far  as  it  related  to  the  Tennessee  Coppo 
Company,  Wetmore  appealed  to  this  court 
In  conformity,  with  §  5  of  the  act  of  Con 
gress  of  March  8d,  1891,  chap.  517,  26  Stat, 
at  L.  827,  U.  S.  Comp.  Stat.  1901,  p.  549, 
371]  the  question  of  •jurisdiction  was  cer- 
tified by  the  circuit  court  to  this  court. 

Un  the  authority  of  Ladew  v.  Tennessee 
Copper  Co.,  the  decree  of  the  court  below 
must  be  affirmed. 

It  is  so  ordered. 


MONIEZUMA  CANAL  COMPANY,  Appt., 

V. 

SMITHVILLE   CANAL   COMPANY  et   al. 

(See  S.  C.  Reporter's  ed.  371-386.) 

Appeal    —    from     territorial     sapreiue 
court— statement  of  facts. 

1.  The  findings  of  a  district  court  of  a  ter- 
ritory furnish  a  sufficient  statement  of  the 
facts  for  the  purposes  of  an  appeal  from 
the  territorial  supreme  court,  where  the 
latter  court  made  no  express  findings  of 
fact,  but  entered  a  general  judgment  of  af- 
firmance, manifestly  based  upon  the  cor- 
rectness of  the  findings  of  the  trial  court. 
[Fop  other  cnRes.  see  Appeal,  V.  o,  in  Digest 

Sap.  Ct.   1008.] 

Judirment  —  res  Jndicata  — parties  and 
privies. 

2.  Irrigation  canal  companies  and  per- 
sons claiming  under  them,  made  parties  to 
a  suit  over  water  rights,  whether  viewe<l  as 
appropriators  of  M'atcr,  or  as  mere  carriers 
for  others,  sufficiently  represent  the  users 
of  the  waters  of  the  respective  canals  to 
cause  such  water  users  to  be  bound  by  the 
judgment. 

[For   other   canes,    see   Judgment,    III.    k,   iu 
Dlge-st  Sup.  Ct.  1908.1 

Judp:ment   —    res       Judicata   —    water 

riglits. 

3.  A  decree  determining  the  rights  of  an 
irrigation  canal  company  in  the  waters  of 
a  river,  as  against  the  owners  of  other  ir- 
rigation canals  taking  water  from  the  river 
at  points  above  the  head  of  its  own  canal, 

Note. — As  to  review  by  United  States 
Supreme  Court  of  territorial  decisions — see 
note  to  Miners'  Bank  v.  Iowa,  13  L.  ed.  U.  S. 
867. 

On  conclusiveness  of  judgments  general- 
ly— see  notes  to  Sharon  v.  Terry,  1  L.R.A. 
572;  Bollong  v.  Schuyler  Nat.  Bank,  3 
L.R.A.  142;  Wiese  v.  San  Francisco  Musical 
Fund  Soc.  7  L.R.A.  577;  Morrill  v.  Mor- 
rill, 11  L.R.A.  155;  Shores  v.  Hooper,  11 
L.R.A.  308;  Bank  of  United  States  v.  Bever- 
ly, 11  L.  ed.  U.  S.  76;  Johnson  Steel  Street 
R.  Co.  V.  Wharton,  38  L.  ed.  U.  S.  429;  and 
Southern   P.   R. .  Co.   v.   United   States,   42 

L.  ed.  U.  S.  355, 
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:\nd  against  all  persons  claiming  under 
:hem,  is  rea  judicata  as  to  such  canal  own- 
ers and  the  water  users  under  such  canaU 
in  a  subsequent  controversy  over  the  re- 
spective rights  of  the  appropriators  of  the 
.vaters  of  such  river. 

[For  other  canes,  see  Judgment,  III.  k,  la 
Digest  Sap.  Ct.  1008.] 

Courts  —  powers  —  appointment  of  wa- 
ter com  miss  loner. 

4.  The  bounds  of  judicial  authority  are 
not  transcended  by  the  appointment  by  a 
court  of  a  water  commissioner  charged  with 
the  duty  of  distributing  the  waters  of  a 
river  among  the  various  irrigation  canals 
:iccording  to  the  adjudged  priorities,  and 
imposing  upon  the  parties  a  pro  rata  lia- 
bility for  his  salary. 

[Implied  or  incidental  powers  of  Courts,  see 
Courts,  I.  c,  iD  Digest  Sop.  Ct.  1908.] 

[No.   1.] 

Submitted  November  8,  1909.  Ordered  for 
oral  argument  May  16,  1910.  Argued 
October  21  and  24,  1910.  Decided  Novem- 
ber 28,  1910. 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  of  Grand  County,  in  that  territory, 
determining  the  rights  of  appropriators  of 
the  waters  of  a  river  for  irrigation  purposes. 
Reversed  and  remanded  for  further  pro- 
ceedings. 

See  same  case  below,  11  Ariz.  99,  89  Pac 
512. 

The  facts  are  stated  in  the  opinion. 

Mr.  -Jolin  J.  Hawkins  for  appellant  on 
original   submission. 

Mr.  Walter  Bennett  for  appellees. 

Mr.  Thomas  Armstrong,  Jr.,  argued 
the  cause,  and,  with  Messrs.  John  J.  Haw- 
kins and  C.  L.  Rawlins,  filed  a  brief  for  ap- 
pellant: 

Courts  cannot  lightly  disregard  their 
previous  decrees,  nor  have  they  any  authori- 
ty to  modify  or  set  tliem  aside  after  the 
term  at  which  they  were  rendered. 

National  Metal  Co.  v.  Greene  Consol.  Cop- 
per Co.  9  Ariz.  192,  80  Pac.  397. 

Nor  can  it  make  any  difference  in  the 
application  of  this  rule  that  more  parties 
are  brought  into  the  second  suit.  Those 
who  were  parties  to  the  first  are  neverthe- 
less bound  by  the  former  decree. 

Uhlfelder  v.  Levy,  9  Cal.  607 ;  Boulder  t 
W.  County  Ditch  Co.  v.  Lower  Bonlder 
Ditch  Co.  22  Colo.  115,  43  Pac.  540. 

There  being  no  allegation  or  proof  of  any 
change  of  conditions  since  the  former  decree, 
that  decree  is  concln<«ive  and  binding  now 
upon  the  parties. 

Los  Angeles  v.  Baldwin,  63  Cal.  469. 
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Courts  are  established  to  settle  contro- 
versies brought  before  them,  but  they  arc 
without  power  to  delegate  their  judicial 
functions  to  any.  Even  receivers  and  mas- 
ters in  chancery  can  act  only  witliin  strict 
rules.  No  question  of  procedure  or  as  to 
their  rights  or  duties  is  left  open  for  their 
determination.  If  the  court  undertake  to 
delegate  these  judicial  functions  to  an  ex- 
ecutive officer  of  the  court,  its  decree  is  to 
that  extent  void. 

Bradley  Fertilizer  Co.  v.  Taylor,  112  N.  C. 
141,  17  S.  E.  GO. 

Mr.  Walter  Bennett  argued  the  cause 
and  filed  a  brief  for  appellees. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

The  decree  of  the  supreme  court  of  the 
territory  of  Arizona  (11  Ariz.  99,  89  Pac. 
612),  which  is  appealed  from,  affirmed  a 
decree  of  a  district  court  of  the  territory, 
determining  the  rights  of  appropriators 
within  the  county  of  Graham  to  the  waters 
of  the  Gila  river. 

In  the  brief  of  counsel  for  the  appellee  it 
is  suggested  that  the  appeal  should  be  dis- 
missed because  the  matter  in  dispute  does 
not  exceed  the  sum  of  $5,000,  and  because 
the  appellant  has  no  substantial  financial 
interest  in  the  cause.  We  think,  however, 
that  the  record  sufficiently  shows  that  the 
jurisdictional  amount  is  involved,  and  that 
the  appellant  has  such  interest  as  entitles 
it  to  prosecute  the  appeal.  We  shall,  there- 
fore, consider  the  case  upon  the  merits. 

The  issues  below  were  made  up  by  an 
amended  complaint,  in  which  the  Smith- 
ville  Canal  Company  and  the  Central  Canal 
Company  and  the  water  users  under  these 
canals  were  plaintiffs,  and  the  Montezuma 
Canal  Company  and  other  canal  companies, 
as  also  the  water  users  under  such  canals, 
were  defendants.  The  general  nature  of 
the  controversy  is  indicated  by  the  charac- 
373]  ter  of  the  •decree  entered  in  the  dis- 
trict court,  just  stated.  Incorporated  in  the 
answer  of  the  Montezuma  Canal  Company 
and  its  water  users  were  averments  in  the 
nature  of  a  crgss  bill  against  the  San  Jos^ 
Irrigating  Company  and  the  San  Jos^  Ex- 
tension Canal  Company  and  various  other 
defendants,  setting  up  a  former  judgment 
recovered  in  the  district  court  of  Graham 
county  by  the  Montezuma  Canal  Company, 
as  settling  between  the  Montezuma  Com- 
pany and  said  codefendants  rights  in  the 
water  of  the  river.  The  San  Jos^  Irrigating 
Company,  it  is  to  be  remarked,  was  incor- 
porated in  1892,  and  in  1004  the  San  Jos^ 
Extension  Canal  Company  was  incorpo- 
rated, and  undertook  the  management,  re- 
pair, and  operation  of  a  part  of  the  canal 
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previously  under  the  control  of  the  San 
Josd  Irrigating  Company. 

The  trial  court  made  findings  of  fact  and 
stated  conclusion  of  law  thereon,  but  certi- 
fied no  rulings  in  respect  to  the  admission 
or  rejection  of  evidence.  The  supreme  court 
of  the  territory  made  no  express  findings  of 
fact,  but  entered  a  general  judgment  of 
affirmance,  manifestly  based  upon  the  cor- 
rectness of  the  findings  of  the  trial  court. 
Under  such  circumstances  the  findings  of 
the  district  court  furnish  a  sufficient  state- 
ment of  the  facts  for  the  purposes  of  this 
appeal.  Stringfellow  v.  Cain,  09  U.  S.  010, 
25  L.  ed.  421.  The  question  for  decision, 
therefore,  is  whether  such  findings  are  suffi- 
cient to  support  the  decree.    Ibid. 

We  are  concerned,  however,  only  with  the 
error  assigned  by  the  Montezuma  Canal 
Company,  as  that  company  alone  appealed 
to  the  supreme  court  of  the  territory,  and 
it  is  the  only  party  to  the  record  now  seek- 
ing a  reversal  of  the  judgment  of  affirmance 
entered  by  the  appellate  tribunal. 

The  contentions  urged  by  the  Montezuma 
company  are  twofold:  First,  that  due  ef- 
fect was  not  given  to  the  prior  judgment 
which  it  pleaded,  and  which  determined  its 
rights  in  the  water  of  the  Gila  river  as 
against  the  *appropriators  of  waters[374 
from  that  river  at  points  above  the  head  of 
its  canal;  and,  second,  that  error  was  com- 
mitted in  the  appointment  of  a  so-called  wa- 
ter commissioner,  charged  with  the  duty  of 
distributing  the  water  among  the  dififerent 
canals,  according  to  the  adjudged  priorities. 
There  being,  then,  no  controversy  in  respect 
to  the  rights  to  water  decreed  in  favor  of 
the  canals  situated  below  the  head  of  the 
Monteziuna  Canal  Company,  the  findings  in 
respect  to  those  canals  need  not  be  particu- 
larly referred  to. 

Before  stating  the  contents  of  the  decree 
which  was  entered  in  the  trial  court,  we 
make  a  condensed  statement  of  the  facts 
embodied  in  the  findings  upon  which  the  de- 
cree was  based,  in  order  to  a  comprehen- 
sion of  the  controversey  arising  for  determi- 
nation. 

There  are  23,728  acres  of  land  in  the  coun- 
ty of  Grnliani,  territory  of  Arizona,  which 
are  irrigated  by  water  diverted  from  the 
Gila  river  by  means  of  twenty-five  ditches 
or  canals.  These  canals  extend  from  a 
point  in  section  29,  township  0  south,  range 
28  east,  at  first  in  a  south  westward ly  and 
then  in  a  northwestwardly  direction,  to  a 
point  41  miles  distant  at  the  northeast  cor- 
ner of  the  southeast  quarter  of  section  35, 
township  4  south,  range  23  east.  Commen- 
cing with  the  head  of  this  irrigation  system 
the  canals  in  question,  in  their  onler  as  re- 
spects the  flow  of  the  waters  of  the  river 
and  the  number  of  acres  irrigated  by  each 
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canal,  are  as  follows:  lirown,  100  acres; 
Suncliez,  400  acres;  Mejia,  320  acres;  Four- 
ncHS,  200  acres;  San  Jos^,  3,000  acres;  Mi- 
chclcna,  450  acres;  Montezuma,  3,750  acres ; 
Union,  2,900  acres;  Sunflower,  400  acres; 
Graham,  062  acres;  Central,  2,675  acres; 
Ore^^on,  1,100  acres;  Smithville,  1,760 
ncres;  Bryoe,  515  acres;  Dodge,  450  acres; 
Nevada,  SOO  acres;  Curtis,  800  acres; 
Kcmpton,  850  acres;  Reid,  100  acres;  Ft. 
Thomas,  960  acres;  Thompson,  240  acres; 
Military,  400  acres;  Saline,  46  acres;  Zeck- 
cndorf,  50  acres.  The  Montezuma  canal 
375]  *wa8  first  constructed.  The  six  canals 
situated  above  the  head  of  that  canal  were 
constructed  as  follows :  Tlie  San  Jos^  and  the 
Michok'iia  in  1874,  the  Mcjia  in  1877,  the 
Sanchez  in  1883,  tlie  Fourncss  in  1891,  and 
the  Brown  in  1896.  The  first  canal  below 
the  Montezuma  is  called  the  Union,  and 
was  constructed  in  1879.  Among  other 
things  it  was  found  that  the  Union  canal 
"carries  water  for  100  acres  that  were  re- 
claimed in  1874,  and  irrigated  by  water 
that  was  then  diverted  from  the  river  and 
carried  to  the  land  by  the  Montezuma 
canal.     ..." 

Embodied  in  the  "conclusions  of  law" 
made  by  the  court  is  a  statement  that  Wil- 
liam Kllsworth  and  other  named  individuals 
"were  the  persons  or  successors  in  interest 
to  the  |>er8ons  who,  in  1875,  appropriated 
water  for  and  applied  it  to  the  first  300 
acres  of  land"  in  certain  named  sections, 
"and  who  are  diverting  and  carrying 
water  thereto  through  the  San  Jo84  ca- 
nal.    ..." 

One  half  of  a  miner's  inch  per  acre  was 
found  to  be  necessary  for  the  irrigation  of 
the  lands  served  by  the  various  canals.  It 
was  further  found  that  a  surface  fiow  of 
7,500  miner's  inclios  in  the  Gila  river  at 
the  head  of  the  irrigation  system  furnished 
more  water  than  is  needed  to  irrigate  the 
<*ntire  acreage  shown  by  the  evidence  to 
have  boon  in  cultivation  in  the  vear  1904; 
and  it  was  also  found  that  "there  is  a 
greater  flow  than  this  amount  during  the 
larger  ])art  of  tlio  yoar,  so  that  the  amount 
of  wator  available  for  irrigation  purposes 
is  more  than  one  half  of  a  miner'b  inch  per 
acre  for  a  greater  longth  of  time  each  year 
than  the  time  during  which  the  supply  is 
less  than  one-half  inch  per  acre." 

Substantially  all  of  the  canals  referred  to 
are  now  controlled  by  incorporated  canal 
companies,  rcAju'cting  whom  the  trial  court 
found  as  follows: 

"The  difTeront  incorporated  canal  com- 
panies, who  arc  parties  plaintiff  and  defend- 
ant herein,  are  duly  and  regularly  incor- 
porated under  the  laws  of  this  territory,  and 
876]  *own  and  control  the  several  canals,  as 
alleged  in  the  pleadings  herein,  which  * 
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canals  were  originally  operated  by  unin- 
corporated partnerships  or  societies,  and 
the  present  corporations,  parties  hereto, 
are  the  successors  to  the  unincorporat- 
ed owners  of  the  several  canals,  and 
are  in  every  instance  carrying  the  water 
for  the  use  of  the  landowners  or  the  suc- 
cessors in  interest  of  the  landowners  who 
were  the  original  appropriators  of  the  water 
carried  therein  for  irrigation  purposes. 
None  of  the  parties  hereto  have  been  en- 
gaged  or  are  now  engaged  in  carrying  water 
for  hire,  and  none  of  the  incorporated  com- 
panies, parties  hereto,  have  appropriated 
any  water  in  their  corporate  capacity.  None 
of  the  several  parties  hereto  who  are  land- 
owners, appropriators  of  water,  or  who  are 
receiving  water  for  irrigation  from  the  dif- 
ferent incorporated  companies  or  through 
the  several  canals  owned  by  the  parties 
hereto,  have  ever  maintained  their  right  to 
their  several  priorities  as  against  tlie  eo- 
ownors  of  land  or  cousers  of  water  in  their 
resi)ective  canals,  but  the  individual  land* 
owners  and  appropriators  of  water  that  is 
furnished  under  the  management  of  each 
of  the  several  ditches  or  canals,  herein  re- 
ferred to  have  surrendered  to  their  cousers 
in  that  canal  their  priority,  and  the  water 
that  is  taken  from  the  river  for  the  us**  of 
the  land  under  the  several  canals  has  bocn, 
by  the  consent  of  the  different  landowners 
under  each  canal,  delivered  to  the  difTcrcnt 
tracts  of  land  in  accordance  with  the  ex- 
tent of  the  interest  in  the  ditch  or  canal  of 
each  landowner,  regardless  of  the  acreage 
cultivated  by  the  said  landowner,  and  re- 
gardless of  the  date  when  the  said  acreage 
was  placed  under  cultivation." 

Findings  11  and  12  are  as  follows: 
"li.  On  the  17th  dav  of  Februarv,  1897,  a 
decree  was  entered  in  this  court  in  action 
No.  503,  wherein  the  iSlontozuma  C^mal 
Company  was  plaintiff,  the  San  *lo96  Irri- 
gating Company,  n  corporation,  Chiricahua 
Cattle  Company,  a  c<u-poration,  Pedro  Mi- 
chelena  and  others,  were  *dofendants,  [377 
wherein  it  was  judged  and  decreed  that  the 
plaintiir  had  the  right  and  was  entitled  to 
have  fiow  into  the  Montezuma  canal  contin- 
uously from  the  Gila  river  at  all  times  dur- 
ing the  dry  season  of  the  year  when  water 
is  low  and  scarce  in  said  river,  ],0(>0 
miner's  inches  of  water,  and  was  entitletl  to 
have  fiow  from  the  said  river  into  said 
canal  2,000  miner*8  inches  of  water  at  times 
of  wet  seasons  of  the  year,  whon  water  is 
high  and  plentiful  therein,  as  against  each 
and  all  of  the  defendants  in  said  action,  and 
in  which  it  was  ordered,  adju<lge<l,  and  de- 
creed that  said  dofendants  above  named, 
and  all  persons  claiming  under  them  and 
each  of  them,  be  perpotually  restrained  and 
enjoined    from    diverting   or    taking   water 
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from  the  said  river  above  the  head  of  the 
plaintiiT's  said  canal,  or  in  any  inanuer  ob- 
structing the  flow  of  water  in  the  said 
river,  so  as  to  prevent  the  said  water  from 
flowing  in  the  bed  of  said  river  down  the 
same,  and  therefrom  .into  p1aintifl''s  canal 
to  the  full  extent  of  a  thousand  inches  dur* 
ing  each  and  every  dry  season  of  the  year 
when  water  is  low  and  scarce,  and  also  from 
in  any  manner  preventing  the  said  2,000 
miner's  inclics  of  water  from  flowing  down 
the  channel  or  bed  of  said  river,  and  from 
flowing  therefrom  into  the  plaintifl'^s  said 
canal  during  the  wet  seasons  of  the  year 
when  water  is  plentiful  in  said  river. 

"12.  On  the  18th  day  of  September,  1900, 
a  complaint  was  tiled  in  the  district  court 
of  the  second  judicial  district,  in  and  fur 
Graham  County,  territory  of  Arizona,  in 
action  No.  797,  in  which  the  San  .ios6 
Irrigating  Company  was  plaintifl*  and  E.  L. 
Tidwell  et  al.  were  defendants,  and  on 
March  31,  1901,  a  stipulation  was  flled  in 
the  said  cause  No.  707,  by  and  between  the 
San  Jo86  Irrigating  Company  and  its  stodx- 
liolders,  on  the  one  lian<I,  and  Frank  Dysart, 
Pedro  JVlichclcna,  and  Frank  McLean,  using 
water  on  lands  owned  by  tluMu,  tlirougli  tlie 
Michelena  ditch,  on  the  other  hnnd,  in 
which  it  was  stipulated  and  agreed  that  the 
S7  8]  grantors  and  piedecessois  ''in  interest 
of  both  parties  made  their  original  appro- 
priation of  the  water  of  tlieCiila  river  at  the 
same  date  or  time,  and  that  neither  should, 
as  against  the  other,  claim  or  attempt  to 
prove  any  prior  or  superior  right  to  any  of 
the  water  of  the  said  Gila  river  bv  reason 
of  having  been  prior  in  date,  or  time  of 
making  the  original  appropriation  of  the 
water  of  said  Gila  river;  and  on  the  2!)th  of 
June,  1901,  a  decree  was  entered  in  the  said 
district  court  in  the  said  action  No.  797,  in 
which  it  was  found  and  decreed  by  the  court 
that  the  lirst  right  to  diversion,  u.si',  and  en- 
joyment of  the  water  in  the  Gila  river, 
after  the  prior  appropriation  of  1,000 
miner's  inches  theretofore  decreed  to  the 
Montezuma  Canal  Company,  was  in  the 
plaintiff,  the  San  Jos6  Irrigating  Company, 
its  shareholders  and  stoekliohlera,  to  the 
extent  of  a  perpetual  flow  of  1,500  miner's 
inches,  and  in  the  defendants  Frank  ]>y- 
sart,  Alexander  McLean,  and  Pedro  Miche- 
lena, using  water  through  the  Michelena 
ditch,  to  the  extent  of  a  perpetual  How  of 
500  miner's  inches  of  water  in  the  Gila 
river. 

"Tliat  neither  the  plaintiff  nor  defend- 
ants, users  of  water  under  the  Michelena 
ditch,  have  priority  of  right  over  the  other 
to  the  use  of  the  water  of  the  said  Gila 
river,  but  they  shall  have  equal  right  there- 
to, and  shall  prorate  the  flow  of  water  in 
the  Gila  river  in  the  above  proportions  in 
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case  of  scarcity  of  water  therein,  or  in  case 
of  a  failure  of  a  full  flow  of  water  in  said 
river  from  any  cause  suflicient  to  supply 
each  with  the  quantity  herein  decreed  to  be 
the  quantity  to  which  each  is  entitled  in 
point  of  time." 

We  excerpt  in  full  in  the  margin t  the 
decree  which  was  'entered  by  the  trial  [3  7  9 
court,  omitting  the  tabular  statement  as  to 
the  amounts  of  water  to  which  the  water 
users  under  the  several  canals  were  entitled 
when  the  surface  flow  at  the  head  of  the  irri- 
gating system  was  300,  400,  500,  ♦750,t380 
J, 000,  1,500,  2,000,  2,500,  3,000,  3,500,  4,000, 
4,500,  5,000,  5,500,  6,000,  6,600,  7,000,  and 
7,500  inches,  respectively. 

The  question  arises  whether  due  efl'ect 
was  given  to  *the  decree  entered  in  tlie  [381 
action  No.  50.3  on  February  17,  JSJ)7,  in 
favor  of  the  Montezuma  Canal  Company, 
referred  to  in  flnding  No.  11;  in  other 
words,  Is  the  decree  as  entered  warranted 
by  the  facts  as  found? 

*\Ve  premise  that  the  Montezuma   [382 

tlie  it  remembered,  that  on  the  28t]i  day 
of  April,  1905,  the  same  being  a  iej::ular 
judicial  day  of  the  April  term  of  the  >aid 
district  court,  this  cause  came  on  re;'ularly 
for  trial  before  the  court  without  a  jury, 
a  jury  having  l)een  expressly  waive<l  hy  the 
parties  in  open  court.  The  parties  ap- 
peared in  pi'ison  and  by  their  respective  at- 
torneys, and  the  court  having  heard  the 
testimony  of  the  witnesses  and  tlie  argu- 
ments of  counsel,  and  having  examined  the 
diieunieiitary  evidenee,  tlie  ieeort!s  and  pa- 
pers intro<lueed  by  b«»th  parties,  the  evidence 
was  closed  and  the  cause  was  submitted  to 
the  court  for  consideration  and  decision, 
and  after  due  deliberation  thereon  and  ex- 
amination of  the  briefs  lileil  by  the  attor- 
neys of  the  respective  parties,  the  court  de- 
livercil  its  flndings  and  decision  in  writing 
(filed  herein)  and  orders  that  judgment  be 
entered  in  accordance  therewith. 

\Vheref<»re,  by  reas<ni  of  the  law  and  the 
flndings  aforesaid,  it  is  ordered  and  ad- 
judged and  decreed  that  the  several  ]Kirties 
to  this  suit  are  entitled  to  receive  and  are 
herebv  authorized  to  divert  and  convev  from 
the  (iila  river  water  suflicient,  each  for  his 
or  their  lands,  from  time  to  time,  in  the 
amounts  and  in  the  order  of  priority  as 
shown  in  tlie  tabular  statenient  hereto  at- 
taehed  an<l  tiled  herewith,  and  marked,  "Tab- 
ular statement  of  amounts  of  water  to 
which  the  water  users  under  the  si»veral 
canals  are  entitled  at  dillerent  stages  of 
water  in  the  river,  showing  the  accretions 
to  the  surface  How  at  the  head  of  the  irri;;a- 
tion  system,  and  giving  the  approxinmte 
amounts  thereof  at  the  head  of  the  ditlereni 
canals." 

And  the  several  parties  hereto  are  each 
hereby  forever  enjoined  from  in  any  wise 
obstructing  or  interfering  with  the  rights 
of  any  of  the  other  parties  to  this  suit,  and 
for  the  purpose  of  carrying  into  efl'ect  this 
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Canal  Company  and  the  defendant,  individu- 
als and  canal  companies  in  action  No.  505, 
whether  viewed  as  appropriators  of  water 
or  as  mere  carriers  for  others,  sufficiently 
represented  the  users  of  the  waters  of  the 
respective  canals  to  cause  such  water  users 
to  be  bound  by  the  judgment.  Thorpe  v. 
Tenem  Ditch  Co.  1  Wash.  566,  20  Pac.  588; 
Arroyo  Ditch  &  Water  Co.  v.  Baldwin,  155 
Cal.  280,  100  Pac.  874. 

The  portions  of  the  tabular  statement 
annexed  to  the  decree  with  which  we  are 
now  concerned  relate  to  the  distribution  of 
water  adjud^^ed  as  between  the  Montezuma 
canal  and  tiic  canals  above  the  head  of  the 
Montezuma.  Although,  as  against  the 
appropriators  of  water  served  by  the  San 
Jos6  canal  and  the  Michelcna  ditch,  the 
Montezuma  company,  b)'  the  terms  of  the 
383]decrcc  in  action  *No.  505  "had  the 
right  and  was  entitled  to  have  flow  into  the 
Montezuma  canal  continuously  from  the  Gila 
river,  at  all  times  during  the  dr}'  season  of 
the  year,  wlien  water  is  low  and  scarce  in 
said  river,  1,000  miner's  inches  of  water," 
these  provisions  were  disregarded  in  the 
distribution  of  water  ordered  in  this  case. 


This  plainly  appears  when  it  is  considered 
that  by  the  decree  the  following  allowances 
were  made  to  the  San  3os6  and  Michelena 
canals,  when,  if  the  rights  conferred 
upon  the  Montezuma  canal  by  the  decree 
pleaded  as  rc8  judicata  had  been  respect* 
ed,  no  allowances  whatever  at  the  stated 
stages  of  water  could  have  been  recog- 
nized as  existing  in  the  San  Jos^  and 
Michelcna  canals;  viz.,  120  inches  when  the 
surface  flow  at  the  head  of  the  irrigation 
system  is  400  inches,  320  inches  when  the 
surface  flow  is  750  inches,  480  inches  when 
the  surface  flow  is  1,000  inches,  and  600 
incites  when  the  flow  is  1,500  inclies,  with 
an  allowance  also  to  the  Mejia  canal  in  the 
latter  event  of  30  inches. 

While  the  findings  do  not  establish  the 
reaso^is  which  led  to  these  allowances  con- 
trary  to  the  decree  which  was  pleaded  as 
res  judicata f  there  is  room  for  conjecture 
that  the  deductions  from  the  Montezuma 
and  the  allowances  to  the  San  Jos^  and 
Michelcna  canals,  contrary  to  the  decree, 
were  made  for  the  following  reasons:  (a) 
As  it  was  found  that  in  1875  Ellsworth  and 
others  had  appropriated  water  for  the  irri- 


decree  Albert  T.  Colton  is  hereby  appointed 
a  commissioner  of  this  court,  to  hold  said 
office  and  exercise  the  powers  and  duties 
thereof,  hereinafter  prescribed,  until  a  fur- 
ther order  of  this  court. 

The  said  commissioner  shall  have  the 
power,  at  all  times,  when  it  shall  he  proper 
and  necessary,  in  the  discharge  of  his  duties, 
to  enter  upon  any  and  all  of  those  certain 
•canals  and  ditches  known  as  the  Brown, 
i^anchez.  Mcjia,  Fourness.  San  Jo86,  Michelc- 
•na,  Montezuma,  Union,  Sunflower,  Graham, 
Central,  Oregon,  Smithville,  Bryce,  Dodge, 
Nevada,  Curtis,  Kempton,  Zeckendorf-Clav- 
enger,  Reid,  Fort  Thomas,  Zeckendorf-Col- 
lins,  Thompson,  Military,  Saline,  and  upon 
each  and  every  part  thereof,  and  upon  all 
the  dams,  gates,  flumes,  and  other  structures 
and  appliances,  for  the  obstruction,  diver- 
sion, or  conveyance  of  water  from  said 
Gila  river  for  the  irrigation  of  lands  under 
any  or  all  of  said  canals  or  ditches,  and  have 
supervision  and  direction  of  the  placing  of, 
changing,  closing,  or  opening  of,  the  same 
for  the  purpose  of  the  discharge  of  his  du- 
ties, and  to  direct  the  placing  of  pro|)er 
gates,  dams,  or  other  means  for  the  control 
of  the  water  of  said  river  at  the  heads  of 
the  canals  or  other  points  on  the  banks  of 
said  canals,  as  he  may  direct,  at  the  expense 
of  the  parties  hereto  interested  therein, 
and  to  make  such  rules  and  regulations  as 
he  may  deem  proper  and  expedient,  to  be 
observed  by  the  parties  hereto,  for  the  dis- 
tribution and  use  of  said  water. 

And  it  is  further  ordered  that  said  com- 
missioner shall  in  person,  with  the  assist- 
ance of  such  help  as  he  may  need,  superin- 
tend and  control  the  distribution  and  use 
of  M'atcr  by  the  parties  hereto,  and  by  the 
proper  practice  direct  the  diversion  of  such 
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water  from  said  river,  and  its  conveyance 
to  the  place  of  use  by  whatsoever  means  he 
may  deem  lx?st  to  secure  the  greate-t  o»*on 
omv  therein.  In  the  service  of  said  water  he 
shall  direct  the  distribution  thereof  in  ac- 
cordance with  the  rights  of  the  parties  as 
to  the  extent  of  land  irrigated  and  order 
of  priority  of  time  of  appropriation  as  in 
this  decree  established.  In  the  distribution 
and  use  of  such  water  the  commissioner 
shall  take  as  a  basis  of  the  supply  nece>sary 
for  the  cultivation  of  said  lands  one  half 
of  a  miner's  inch  constant  flow  for  eacli  at-u* 
of  land,  or  at  that  ratio,  reckoning  40  mi- 
ner's inches  as  the  equivalent  to  a  flow  of 
1  cubic  foot  per  second;  provided,  however, 
that  no  land  shall  be  served  with  an  amount 
of  water  in  excess  of  that  beneflcially  used 
thereon.  In  measuring  the  watel^  so  sup- 
plied, the  measure  shall  be  taken  for  the 
water  supplied  to  the  several  canals  at  the 
point  of  diversion  from  the  river. 

The  commissioner  shall  report,  from  time 
to  time,  to  the  court,  as  to  his  action  in  Vw 
premises,  and  shall,  whenever  he  needs  the 
same,  apply  to  the  court  for  further  direc- 
tions as  to  his  powers  and  duties  to  make 
this  decree  efl'ective. 

Any  of  the  parties  to  this  suit  may  applj 
to  this  court  for  any  proper  modification 
of  this  order  or  in  the  supervision  and  di- 
rection of  the  commissioner. 

The  compensation  of  said  commissions 
shall  l)e  one  hundred  and  fifty  dollars  and 
twenty  cents  ($150.20)  per  month,  and  shall 
be  paid  by  the  parties  hereto  in  the  pro- 
portion set  out  in  the  following  table,  to 
wit: 

A  table  designating  the  amounts  to  be 
paid  by  the  water  users  under  the  several 
canals  and  ditches,  as  their  pro  rata  pro- 
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Montezuma  Canal  Co.  t.  Smithvillb  Canal  Co. 
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gation  of  300  acres  of  land,  and  were  di- 
verting the  same  through  tlie  San  Jo84 
canal,  and  the  date  of  this  appropriation 
was  prior  to  some  of  the  appropriations 
served  through  the  Montezuma  canal,  it 
was  considered  that  this  priority  should  be 
regarded  in  the  distribution,  even  if  to  do 
80  would  conflict  with  the  prior  judgment 
in  favor  of  the  Montezuma  canal;  and  (b) 
because  the  share  which  was  given  to  the 
Michelena  canal  out  of  the  allowances  made 
contrary  to  the  prior  judgment  in  favoi' 
of  the  Montezuma  canal  were  presumably 
384]  *BO  given  to  the  Michelena  canal,  in  or- 
der to  comply  with  the  terms  of  the  judg- 
ment in  action  No.  797,  referred  to  in  finding 
12,  which  establislied  an  equality  of  rights 
in  the  water  between  the  San  Jqs^  and  tlie 
Michelena  canals.  But  if  these  be  the  theo- 
ries upon  which  the  court  considered  it  was 
justified  in  disregarding  the  prior  judg- 
ment, its  action  was  erroneous.  This  was 
80,  because  the  rights  of  the  appropriations 
to  the  water  carried  through  the  Monte- 
zuma canal,  as  against  appropriators  of 
water  diverted  by  the  San  Jos6  canal, 
were  adjudicated  as   late  as   1S97   by   the  I 


decree  which  was  pleaded  as  res  judicata, 
and  as  no  facts  were  stated  by  the  court 
which  served  to  take  the  appropriations  of 
water  made  by  Ellsworth  and  others  in 
1875  out  of  the  operation  of  the  judgment 
of  1897,  we  can  perceive  no  reason  why  the 
fact  that  appropriations  were  made  in  1875 
by  Ellsworth  et  al.  justified  a  disregard 
of  the  rights  which  the  judgment  of  1897 
established  in  favor  of  the  Montezuma 
canal. 

The  remaining  contention  urged  is  based 
upon  the  action  of  the  trial  court,  affirmed 
by  the  Supreme  court  of  the  territory,  in 
the  appointment  of  a  water  commissioner  to 
make  distribution  of  the  waters  of  the  Gila 
river  pursuant  to  the  apportionment  ad- 
judicated by  the  decree,  and  imposing  upon 
the  Montezuma  company  a  liability  to  pay 
its  pro  rata  share  of  the  salary  of  the  com- 
missioner as  fixed  by  the  decree.  The  su- 
preme court  of  the  territory  was  of  the 
opinion  "that  it  is  essential  that  an  offi- 
cer of  the  court  be  continuously  on  the  river 
to  regulate  the  amount  to  be  diverted  under 
the  decree  by  each  canal,  in  accordance  with 
the  ever-varying  volume   of   water   in   the 


portion  of  the  solary  of  the  commissioner, 
based  upon  the  acreage  irrigated  under  each 
canal : 

Canal.  Acres.    Amount. 

Brown   100  $  .65 

Sanciicz   400  2.55 

Mejia   320  2.00 

Fourness    200  1.65 

San   Jos6    3000  19.00 

Michelena   450  2.85 

Montezuma    3750  23.75 

Union    21)00  18.35 

Sunflower 400  2.55 

Graiiam 962  6.10 

Central    2675  16.96 

Oregon    1100  6.95 

Smithville    1700  11.15 

Bryce  515  3.25 

Dodge    450  2.85 

Nevada    800  5.05 

Curtis 800  6.05 

Kempton  850  5.40 

Reid 100  .65 

Ft.  Thomas 960  6.10 

Thompson  240  1.60 

Military 400  2.50 

Saline 36  .20 

2eckendorf 500  3.15 


Total  acres    23,728 

Total   amount    $160.20 

And  the  said  parties  shall  pay  said  pro- 
portionate sum  into  the  ofiice  of  the  clerk 
of  this  court  for  the  use  of  the  said  com- 
missioners on  the  first  day  of  each  and 
every  month. 

And  it  is  further  ordered  and  decreed 
that  the  gates  of  the  water  users  in  ar- 
rears of  payments  to  said  commissioner  in 
accordance  with  the  foregoing  provisions 
may  be  kept  closed  by  said  water  commis- 
«4  li.  ed. 


sioner  until  said  arrears  are  paid  and  satis- 
fied. 

It  18  further  ordered  and  decreed  that  in 
the  case  of  each  incorporated  company,  par- 
ty hereto,  that  is  operating  a  canal  or  ditch, 
the  pro  rata  portion  of  tlie  said  commission- 
er's compensation  falling  due  from  the  acre- 
age of  the  water  users  of  such  canal  shall 
be  a  charge  against  the  canal  company,  and 
shall  be  paid  by  proper  oflicer  of  such  com- 
pany to  the  clerk  of  this  court  on  the  first 
day  of  each  month,  for  the  account  of  said 
commissioner,  and  the  said  officer  of  the 
said  canal  company  is  hereby  authorized  to 
close  the  gates  of  water  users,  under  the 
canal  operated  by  said  canal  company,  who 
may  at  any  time  be  in  arrears  for  more  than 
sixty  days  in  the  payment  of  the  pro  rata 
share  of  said  commissioner's  compensation 
due  from  the  acreage  owned  or  controlled  by 
said  water  users,  and  the  said  oflicer  is  here- 
by ordered  and  required  to  close  the  gates 
of  the  said  canal  at  any  time  the  said  canal 
company  may  be  in  arrears  of  payment, 
for  more  than  sixty  days,  to  the  clerk  of 
this  court,  of  the  pro  rata  part  of  the  com- 
pensation due  from  the  acreage  irrigated 
under  the  said  cannl,  and  to  keep  such  gate 
closed  and  the  flow  of  water  through  said 
canal  arrested  until  said  arrearage  is  paid 
in  full,  and  the  commissioner  is  hereby 
authorized  to  superintend  such  closing  of 
the  gate  and  arrest  of  flow,  and  to  see  that 
the  same  is  done  in  accordance  with  pro- 
visions of  this  decree.  The  parties  herein 
each  pay  their  own  cost,  and  the  court  cost 
common  to  all  parties  necessarily  incurred 
herein  is  adjudged  against  all  the  parties 
hereto  in  the  same  proportion  as  the  salary 
of  the  commissioner  has  been  apportioned 
herein. 
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river,  according^  to  the  tabulated  state- 
ment;*' that  the  appointment  of  the  com- 
missioner was  a  proper  choice  of  a  method 
to  carry  the  decree  into  efTcct;  and  that 
the  appointment  was  authorized  as  well  by 
a  section  of  the  Revised  Statutes  of  the  ter- 
ritory, providing  that  **the  court  sJmll 
cause  its  jud<;:ment  and  decree  to  be  carried 
385]  *into  execution/'  as  by  the  power 
which  the  court  possessed  by  virtue  of  its 
"<?onorul  jurisdiction  to  provide  all  neces- 
sary n:eans  to  carry  out  its  judgment  and 
decree." 

It  would  indeed  seem  that  the  decree  was 
modeled  upon  legislative  remedies  provided 
for  similar  situations  in  other  jurisdic- 
tions, as  the  decree  and  the  remedies  which 
it  affords  bear  a  peculiar  resemblance  to 
legislative  provisions  enacted  in  some  of  the 
states  where  irrigation  is  practised,  to  con- 
trol and  regulate  the  use  of  water  for  ir- 
rigating purpcmes.  See  part  4,  Weil's  Wa- 
ter Rights  in  the  Western  States,  pp.  590 
et  se<i.  The  reason  for  the  creation  of  stat- 
utory provisions  of  this  and  kindred  char- 
acter undoubtedlv  is.  as  said  in  Farm  In- 
vest.  Co.  v.  Carpenter,  0  Wyo.  310,  50 
h.R.A.  747,  87  Am.  St.  Rep.  918,  61  Pac. 
2.')S.  "to  be  found  in  the  inabilitv  of  the  or- 
dinary  procedure  and  processes  of  the  law 
to  meet  the  necessities  pertaining  to  the 
HCirregation  bv  various  individuals  or  com- 
panics  of  water  from  the  same  stream  by 
separate  ditches  or  canals,  and  at  dilferent 
points  along  its  course,  under  rights  by  ap- 
prfi|>riation  to  so  divert  and  use  the  wa- 
ter.** 

Rut  because  it  was  within  the  legislative 
power  to  provide  administrative  machinery 
tt>  supervise  the  common  use  of  water  in  a 
flowing  stream  by  those  having  a  lawful 
right  to  ap])ropriate  the  water  of  that 
stream  for  bencfirial  use.  it  does  not  result 
that  the  de<Mee  entered  bv  the  court  beloM' 
was  in  excess  of  its  authority.  On  the  c<m- 
trary  in  view  of  the  absence  of  legislative 
action  on  the  subject,  a  nil  of  the  neces- 
sity which  manifestly  existed  for  super- 
vising the  use  of  the  stream  by  tliose  hav- 
ing the  right  to  take  the  water  in  acc«iid- 
ance  with  the  decree  whicli,  undoubtedlv  to 
that  extent,  the  court  was  authorized  to 
render,  we  think  the  actiou  taken  by  the 
court  did  not  transcend  the  bounds  of  ju- 
dicial authority,  and  therefore  is  not  just 
ly  amenable  to  the  attack  nunle  upon  it. 
It  follows  from  what  we  have  said  that  er- 
ror was  committed  by  the  court  Udow  in 
386]  refusing  to  give  due  eiTe<t  *to  the 
judgment  in  action  Xo.  505,  which  was 
pleaded  as  res  judicata  by  the  Montezuma 
Canal  Company. 

The  judgment  of  the  Supreme  Court  of 
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the  Territory  of  Arizona  is  reverse<l,  and 
the  cause  is  renmnded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


MARIA  ROURA  and  Juana  Roura,  PlflFs.  in 

Err., 

V. 

GOVERNMENT    OF    THE    PHILIPPINE 

ISLANDS. 

(See  S.  C.  Reporter's  ed.  386-400.) 

Appeal  ^  scope  of  review  —  new  tlieorjr. 

The  right  to  registration  of  a  land  title 
in  the  Philippine  islands  on  the  ground  of 
established   possession   when   a  composition 
deed  from  the  Spanish  authorities  was  is* 
sued  will  not  be  considered  by  the  Federal 
Supreme    Court,    when    reviewing    a    judg- 
ment of  the  supreme  court  of  tlie  Philip* 
pine  Islands,  which  affirmed  a  judgment  of 
the  trial  court,  refusing  registration  on  tlie 
opposition  of  the  insular  goverinnent,  where 
the  case,  as  made  by  the  pleadings,  is  ier>te.l 
solely  upon  the  right  to  rrgister   resulting 
from    the    composition    deed,    without    the 
slightest   averment   of   possession    prior    to 
the  time   such   deed   was   issued,  except  as 
it  nmy  l>e  considered  that  such   ]H)ss(*ssiou 
was   alleged   as  a   necessary    result   of   the 
averments  as  to  the  deed,  and  no  evidence 
whatever  was  offered  concerning  the  [k.-sms- 
si«m   prior  to,  or  at  the  time  of,  the  eoni- 
])osition   deed,  irrespective  of  the  adminis- 
tration procee«ling8  leading  up  to  the  issue 
of  such   deed,   and   following   upon    its   an- 
nulment,  the   validity   of  the  deed,   as   de- 
pending  upon    the   competency    of    the   ad- 
ministrative officers  to  avoid  it  and  to  an- 
nul the  composition  proceedings,  being  tlie 
one  issue  which,  as  understood  by  the  court 
l)elow  and   by   thr»   parties,  arose   ui>on   tlie 
oppositiou  of  the  government. 
(For  oilier  rases,  soo  Appeal  ninl  Error,  4501- 
4580,  111    Dijresl   Sup.   (^t.    lOuS.J 

[Xo.   35.] 

Argued    Xovember    3,    1010.      Decide<l    No- 
vember 28,  1910. 

IX  ERROR  to  the  Supreme  Court  of  the 
Philipfiine  Islands  to  review  a  judgment 
which  aflirmed  a  ju<lgment  of  the  Court  of 
Land  K<>gistration,  refusing,  on  the  opposi- 
tion of  tlie  insular  government,  the  regit" 
tration  of  a  land  title.    Affirmed. 

See  same  ease  Indow,  8   I'hilippine,  214. 
The  facts  are  stated  in  the  opinion. 

Mr.  Frederic  li.  C^omlert  argued  the 
cause,  an»l.  with  Mr.  Ilcnvard  Thayer  Kings- 
bury, filed  a  brief  for  plaintilTs  in  error. 

Assistant  Attornev  (General  Fowler  ar- 
gued  the  eau.'-c  and  liled  a  brief  for  defend- 
ant in  error. 

218  V.  8. 
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Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

Maria  and  Juana  Roura  petitioned  the 
court  of  land  registration  to  register  their 
alleged  title  as  undivided  equal  owners  of  a 
piece  of  real  estate  situated  in  the  puehlo 
of  San  Miguel  de  Mayunio,  province  of  Bul- 
acan.  See,  for  the  general  functicms  of  the 
court  of  land  registration,  Carifio  v.  Insu- 
lar Government,  212  U.  S.  449,  53  L.  ed.  504, 
29  Sup.  (-t.  Rep.  334:  Reavis  v.  Fianza,  215 
U.  S.  10,  54  L.  ed.  72,  30  Sup.  Ct.  Rep.  1. 
This  writ  of  error  is  proReoutctl  to  a  judg 
ment  of  the  supreme  court,  affirniing  the  tri- 
al court  in  refusing,  on  the  opposition  of  the 
insular  government,  the  prayer  for  registra- 
tion. 

The  right  to  prosecute  the  writ  is  chal- 
lenged on  the  ground  that  the  amount  in- 
volved is  not  sniru'ij'nt  to  confer  jurisdic- 
tion, and  because  there  are  no  questions 
arising  adequate  alone  to  give  jurisdiction. 
Without  going  into  detail,  we  say,  in  view 
of  the  affidavits  filed  in  this  court  concern- 
ing the  value  of  the  property,  after  allowing 
for  the  elements  of  speculation  possibly  en- 
tering into  the  amount  fixed  in  the  affi- 
davits, we  think,  in  the  absence  of  adidavits 
in  rebuttal,  a  suflTicient  showing  has  been 
made  to  give  jurisdiction.  We  therefore 
overrule  the  motion  to  dismiss,  and  proceed 
to  the  merits. 

To  reduce  the  case  to  the  i*«suos  essential  to 
be  decided  requires  a  statement  of  the  source 
and  historv  of  tho  title  whoso  rcji^stiN    wm"* 

•  ■ 

asked.  We  therefore  at  once  state  the  sali- 
ent and  indisputable  facts  on  tliat  siibj<vt. 
On  the  24th  of  ^farch.  1885.  by  act  l>cf«»re  a 
notary  public,  Jos6  Morcado,  doclariii;;  tlint 
he  owned  and  possesM^d  two  parcels  of  irri 
gated  land  situated  in  Sibul.  piioblo  of  San 
Migual  de  ^fayumo.  sold  the  same  for  cash 
to  Juan  Roura.  A  few  weeks  after,  on  M:ty 
the  3d,  1885,  the  acting  ]u'tty  g«»vernor  of 
S88]  the  pueblo  of  San  Miguel  "tie  Mayunm 
issued  a  certificate,  stating  that  Jos^s  Mercn- 
do  had  declared  to  him  that  ho  posscsstMl  and 
owned  three  ]»arc»ols  of  irrigated  Inml  in  the 
pueblo,  two  of  which  are  rice  lands  and  the 
other  serves  as  a  buihiing  lot  and  garden, 
where  he  has  his  house  erecte.l:  tlint  he  had 
posso^'sed  the  land  pea<»'8il»ly  and  uninter- 
ruptedly for  more  than  thirty  years,  and  ask- 
ing that  a  certifieate  be  issued  as  to  the 
truth  of  these  declarations.  It  was  reeited  in 
the  certificate  that  the  *"e.Mnmnne  of  leadintX 
citizens"  was  convoked  and  that  thev  nnani- 
monslv  declared  that  the  statenien*'^  of  Mer 
cado  were  in  effect  true.  The  certifieate  >vas 
signed  by  the  petty  governor  and  the  in- 
dividual citizens  who  had  been  convoked  to 
puss  upon  its  statements.  The  purpose  of  ob- 
taining the  certifieate  does  not  ap])ear,  but 
it  is  inferable  that  it  was  intended  to  be 
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I  used  in  a  proceeding  to  be  instituted  by  Mer- 
I  i^ado  to  obtain  a  recognition  from  the  proper 
administrative  authorities  of  his  alleged 
title  to  tlie  land.  We  say  tliis  because,  four 
months  after,  it  appear9  among  the  files  of 
a  proceeding  in  which,  on  Septcml)er  10, 
1885,  the  general  directorate  of  civil  ad- 
ministration, under  the  authority  vested  in 
it  by  the  regulations  authorizing  it  to  adjust 
and  compose  outstanding  claims  of  title  to 
the  royal  and  unreclaiine<l  lands,  directed 
a  deed  to  Im*  issued  to  Mercado  covering  two 
tracts  of  land  in  tlie  pueblo  of  San  Miguel  de 
Mayunio  upon  the  payment  of  two  and  a 
fraction  pesos.  The  sum  thus  to  be  paid,  it 
was  declared,  represented  10  per  cent  of  the 
asses.Hment  of  the  land,  and  was  exacted 
"f*)r  the  expense  of  surveying  the  measure- 
ment to  be  made  by  a  de])uty  surveyor  of 
unreclaimed  lands  and  the  fees  for  the  title 
deed,  according  to  tiie  provisions  of  the  <le- 
eree  of  the  general  government  of  tliese  is- 
lands of  S<»pteniber  12, 1882.  approve<l  by  roy- 
al order  of  July  25, 1884."  On  October  I'o,  foV 
lowing,  the  director  general  of  civil  adniinis- 
tratitm  executed,  on  behalf  of  the  directo- 
rate, a  deed  to  Mercado  of  two  *pieces[389 
of  real  estate  situate  in  the  pueblo  of 
San  Miguel  de  Mayumo,  the  description 
of  the  seeond  of  whicli  pieces  in  a 
general  sense  conformed  as  to  its  ex- 
terior l»ountl:'.ries  to  the  descripti«>n  of 
one  of  tin*  pieces  which  had  been  pre- 
viously s'lhl  bv  .Mercado  to  Koura,  and  also 
of  one  «>f  the  piee«'s  clescrilicd  in  the  eertili 
eat!»  of  tlie  pett\  gnviMiior.  In  niakiifj  tltis 
deed,  the  diieetor  general  declared  tlwit  it 
was  exeeutiMl  conformably  to  tiie  deerer  of 
the  gt'iieral  direi-torate  of  yc])teml>er  7,  ISS.l, 
by  wliieii  deerei'  tlie  ownership  of  tlie  hiiid 
had  been  "jt warded  gratuitously  to  M(Mea- 
do."  Shortly  prior  to  the  making  <»f  tlit 
deed  bv  tlie  director  j;<*neial  to  Mercado,  that 
':  is,  on  September  25.  anil  shortly  following, 
on    Novenilier    I>.    deeds    authorized    bv    the 

I* 
general  direetornte.  to  iitirechi lined  land   in 

;  the  pueblo  of  San    Miguel,   were  nia<le,  the 

iiiie    ill    t':ivi>r   nf    i:c'_>inn    IN'iigs'.n,   and   the 

other  in  favor  of  the  parish  j)riest  of  San 

Miguel.      While  the  deM*riptioii   of  the  lanii 

eiiibraeecl  by  these  two  «lt»eds.  or  the  siu'veys 

cotem|ior:nn<»us|y      made      concerning      the 

same.  ;ne  lidt    in   tin*   reeord.  it  is  estaM'shed 

that  the  land  which  thev  embraced  was  sur- 

• 

vexed  b\   the  oOieial  survevor  who  surveved 

•  •  •  • 

the  Mereado  land,  and  that  it  was  not  sup- 
poM'd  by  the  dire<'torate  that  there  was  any 
e<mlli<*t    lu'tween    the   three   elainis. 

Short Iv  after  the  making  of  the  Mercado 
deed  it  would  seem  that  a  complaint  was 
made  to  the  directorate  of  civil  administra- 
tion by  Pf*ngson,  based  upon  an  alleged 
conflict  between  the  descriptions  of  the  land 
embraced  in  the  composition  sale  made  to 
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him  and  that  described  in  the  composition 
deed  to  Mercado.  The  precise  character  and 
extent  of  tliis  conflict  is  not  disclosed,  but 
it  is  inferable  from  the  documentary  evi- 
dence that  it  related  to  the  situation  of  a 
medicinal  mineral  spring,  which  was  ap- 
parently claimed  by  botli,  Pengson  under 
his  composition  and  by  Mercado  under  his. 
The  matter  was  heard  by  the  directorate  of 
300]  civil  administration,  and  *the  result 
of  the  investigation  of  that  body  was  b.y 
it  reported  to  the  governor  general,  with  its 
recommendation  for  his  action. 

The  governor  general,  conformably  to  the 
recommendations  made  to  him,  issued  an  or- 
der annulling  the  composition  proceedings, 
and  the  deeds  issued  thereunder  to  Pengson, 
Mercado,  and  the  parish  curate.  It  was  ex- 
pressly directed  that  all  the  proceedings  in 
tlie  Severn  1  compositions  be  annulled,  ro^erv- 
ing  the  right  of  the  parties  to  apply  for  a 
new  composition.  It  was  further  directed, 
however,  that  before  such  new  composition 
he  allowed,  a  competent  surveyor  be  appoint- 
ed, who  should  mark  out  the  boundaries  of 
the  medicinal  mineral  spring,  with  the  ap- 
purtenant land  necessary  to  enable  the  pu!)- 
lic  to  enjoy  its  benefits,  and  that  such 
spring  and  the  land  so  marked  out  should 
be  held  as  public  property,  reserving  to  pri- 
vate owners  the  right  to  demand  compensa- 
tion for  any  private  land  taken  in  the  exe- 
cution of  the  order.  In  addition,  the  order 
commanded  the  local  authorities  to  de- 
mand from  Pengson,  Mercado,  and  the  par- 
ish priest  a  return  of  the  deeds  issued  to 
them,  which  the  order  canceled ;  that  the  or- 
der be  transmitted  to  the  proper  provincial 
and  local  authorities  to  be  executed  and  put 
of  record,  in  conformity  to  law.  The  order 
was  published  in  the  official  gazette  at  Ma- 
nila, and  was  undoubtedly  communicated 
through  the  proper  adminifltrntive  channels 
to  all  the  administrative  officers  who  were 
concerned  with  its  execution,  including  lo- 
cal officers  of  the  pueblo  of  San  Miguel. 
The  grounds  upon  which  the  directorate 
recommended  and  the  governor  general  an- 
nulled the  composition  proceedings,  as  above 
stated,  were  thus  enumerated  in  the  official 
files: 

"Account  having  been  given  by  this  cen- 
tral office  to  his  excellency,  the  governor 
general,  of  the  proceeding  instituted  by  Don 
Joa^  Fores  on  behalf  of  Don  Regino  Pengson. 
relative  to  a  claim  of  lands  granted  by 
composition  in  the  barrio  of  Sibul,  pueblo  of 
301]  San  Miguel  de  *Mayumo,  it  being 
found  that  not  only  the  land  granted  to  the 
aforesaid  Pengson,  but  also  those  granted  to 
Jos^  Mercado  and  to  the  parish  priest  of 
San  Miguel,  do  not  agree  in  their  location 
or  boundaries  with  those  set  forth  in  the 
title  deeda  issued  by  this  general  directo- 
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rate  under  date  of  November  9,  October  19, 
and  September  25  of  last  year,  respectively, 
and  that  these  differences  originate  in  er- 
rors committed  by  the  expert  appraiser  of 
lands,  Don  Jos6  Moreno,  when  he  practised 
the  acts  relative  to  said  lands  in  the  ca- 
pacity   of    acting    deputy    of    unreclainiad 
lands.    And  it  l>eing  found  that  the  Silml 
spring   has   never   been   known   as   private 
property,  nor  is  it  included  in  land  whieh 
may  have  this  character,  but  rather   that 
those  medicinal  waters  have  been  utilized, 
without  any  hindrance  or  obstacle,  not  only 
by  the  residents  of  the  pueblo,  but  by  the 
public  in  general,  as  is  evidenced  araons*^ 
other  things  by  a  certificate  of  the  municipal 
authorities  of  San  Miguel  de  Mayuuio,  and 
is  confirmed  by  the  unanimous  and  universal 
voice  of  the  public,  and  it  being  found  tliat 
the  general  inspection  of  unreclaimed  lands 
and  this  general  directorate  have  b<»en  taken 
unawares  by  the  aforesaid  expert  to  issue, 
as  they  did  issue,  by  virtue  of  the  surveys 
made  by  him,  titles  of  ownership  by  compo- 
sition of  the  hxiuU  bordering  upon  the  Sibul 
springs,  by  reason  of  which  it  might  l»c  be- 
lieved   that   the   spring    is    found    inclu<lefl 
within  some  of  them,  and  that  the  public 
and  free  zone  which  all  springs  have  and 
need  for  their  enjoyment  had  di»'ap))eare<i, 
and  considering  that  the  three  proceedings 
referred  to  embrace  a  vice  of  nullity  from 
their  beginning,  because  the  data  whieh  ap- 
pear in  the  notes  of  survey  and  measure- 
ment of  the  lands  and  the  plans  which  ac- 
company them  are  not  correct,  and  conse- 
quently the  title  deeds  issued  do  not  describe 
the  lands  such  as  they  really  are,  and  consid- 
ering that  the  party  reH{M)nsil)le  for  this  dis 
crcpancy  is  the  expert,  Don  Jos6  Moreno, 
who,  when  called  to  explain  *the  er-  [392 
rors  committed  by  him,  has  not  done  so  sat- 
isfactorily, errors  all  the  more  inexcusable 
in  that  there  are  involved  parcels  relatively 
small    and    contiguous,    and    surveyed    and 
measured  with  an  insignificant  lapse  of  time 
between  one  and  the  other,  giving  rise  to  tlie 
suspicion   that   said   errors  have   not   been 
caused  solely  by  neglect  nor  lack  of  zeal, 
but  voluntarily,  and  with  knowledge  of  the 
mistakes  which  are  contained." 

We  state  in  a  summary  way  the  further 
official  action  concerning  the  medicinal 
spring  referred  to  in  the  order.  The  gov- 
ernor general  directed  the  proper  provincial 
and  local  authorities  to  establish  at  tbe 
spring  a  sanitarium  for  the  use  of  the  pub- 
lic. But  this  not  being  carried  out,  it  was 
suggested  that  the  spring  be  placed  under 
the  control  of  private  persons  for  the  pur- 
pose of  creating  a  sanitarium  for  the  pub- 
lic benefit,  and  a  moderate  subvention  from 
the  treasury.  This  project  also  fell  through, 
on  the  suggestion  that  private  capital  might 
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not  be  willing  to  venture  an  outlay  for  the 
erection  of  the  sanitarium,  because  of  the 
fear  of  outstanding  claims  to  ownersliip  of 
the  spring,  and  the  dread  that  it  might  ul- 
timately not  be  held  to  be  public  property. 
Subsequently  the  provincial  and  local  au- 
thorities were  directed  by  the  governor  gen- 
eral to  investigate  and  report  concerning  the 
existence  of  alleged  claims  to  private  own- 
ership of  the  spring,  and,  as  incident  there- 
to, to  expressly  report  concerning  its  pos- 
session and  use  during  the  past.  This  or- 
der brought  out  an  official  statement  as  to 
the  previous  composition  deeds,  their  annul- 
ment, etc.,  as  we  have  stated  them,  coupled 
with  a  renewed  declaration  that  investiga- 
tion disclosed  that  the  spring  had  never 
been  possessed  by  any  private  person,  but 
had  always  been  enjoyed  by  the  public  and 
used  as  public  property.  Finally,  in  Sep- 
tember. 3895,  from  Madrid,  a  royal  decree 
was  issued,  the  necessary  effect  of  which  was 
to  sanction  the  previous  action  of  the  local 
893]  authorities.  This  order  'directed  that 
the  spring,  with  adequate  appurtenant  prop- 
erty, be  sold  at  public  auction. 

Long  prior  to  this,  in  fulfilment  of  the 
order  of  the  governor  general  of  March  5, 
188G,  in  that  year,  and  on  the  23d  of  that 
month,  demand  was  made  of  the  curate  of 
San  ^ligiiel  for  the  return  of  the  deed  made 
to  him  in  consoquence  of  the  composition 
proceedings,  and  he  declared  that  he  had 
mislaid  the  deed  and  could  not  find  it.  On 
the  same  day  of  the  same  month  and  year  a 
demand  was  made  both  on  Mercado  and 
Pcngson  for  their  deeds.  Pengson  declared 
that,  havinsr  filed  his  in  the  proceedings  to 
vacate  which  had  taken  place  before  the 
directorate,  he  did  not  have  the  deed  in  his 
possession.  Mercado  declared  that  he  had 
sold  the  land,  and  had  delivered  the  deed 
to  the  purchaser.  Not  having  disclosed  who 
the  purchaser  was,  further  orders  to  call  on 
him  for  disclosure  were  made,  but  he  was  ab- 
sent and  could  not  be  reached.  Afterwards, 
in  October,  1890,  Mercado  having  died,  his 
w^idow,  in  answer  to  an  official  demand  upon 
her,  declared  that  the  property  covered  by 
the  composition  had  been  conveyed  by  her 
husband  during  his  life  to  Roura,  to  whom 
the  deed  had  been  delivered,  and  that  Roura 
being  dead,  the  deed  would  probably  be 
found  in  the  possession  of  his  heir  and 
daughter,  Maria  Roura,  and  slie,  upon  de- 
mand being  made  upon  her,  declared  that 
during  the  lifetime  of  her  father  she  had 
heard  the  title  deed  mentioned,  "but  at 
the  present  time  I  am  ignorant  of  its 
whereabouts."  Although  the  precise  date 
does  not  appear,  it  is  certain  that 
Roura  died  testate,  and  that,  by  an 
amicable  adjustment  and  extrajudicial  par- 
tition of  his  estate,  his  two  daughters,  Ju- 
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ana  and  Maria  Roura,  petitioners  before  the 
court  of  registration,  become  entitled  to  one 
undivided  half  each  of  his  rights  in  and  to 
the  land  conveyed  by  Mercado,  if  any  such 
there  were. 

With  this  prelude,  we  are  brou<[]!<it  to 
the  initiation  of  *the  proceedings  in  [394 
the  court  of  land  registration,  now  before 
us. 

The  petition  was  filed  on  September  19, 
1904.  It  is  alleged  that  the  two  plaintiffs 
were  the  equal  undivided  owners  of  a  tract 
of  land,  whicli  was  described,  the  description 
evidently  relating  to  one  of  the  tracts  of 
land  which  had  been  described  in  the  deed 
from  Mercado  to  Roura,  and  in  the  certifi- 
cate issued  to  Mercado  by  the  petty  governor. 
It  was  besides  alleged  that  the  title  of  the 
petitioners  was  derived  by  them  as  heirs  of 
their  father,  and  that  he  had  derived  his  ti- 
tle from  the  conveyance  made  to  him  by 
Mercado.  It  was  averred  that  "said  prop- 
erty described  is  not  occupied  by  anyone," 
and,  aside  from  any  inference  of  possession 
to  be  drawn  from  the  alleged  ownership, 
there  was  no  averment  whatever  of  posses- 
sion. Various  documents  were  annexed  to 
the  petition,  among  which  it  is  only  neces- 
sary to  mention  the  certificate  issued  to 
Mercado  in  1885  by  the  petty  governor  and 
the  deed  made  by  Mercado  to  Roura. 

The  insular  government  appeared  and  op- 
posed the  prayer  for  registration,  on  the 
ground  that  the  petitioners  had  no  title  to 
the  property,  and  that  it  was  a  part  of  the 
public  domain.  When  the  case  was  called 
for  hearing,  the  husband  of  Mrs.  Modcsta 
Penjrson  appeared  in  her  behalf  to  resist  the 
registration  applied  for,  on  the  ground  that 
she  held  title  to  the  property,  and  time  was 
given  to  formulate  an  opposition,  but  this 
was  not  availed  of,  and  no  further  action 
was  taken  on  behalf  of  Mrs.  Pengson.  At 
the  trial  the  petitioners  offered  various  doc- 
uments to  establish  their  heirship  of  their 
father,  which  need  not  be  referred  to.  De- 
claring that  the  property  to  which  the  peti- 
tion related  was  that  secondly  descril)ed  in 
the  deed  from  Mercado  to  Roura  (contain- 
ing the  spring),  the  petitioners  offered  that 
deed  and  the  plan  or  sketch  of  the  property, 
which  was  made  in  1885,  at  the  time  of  the 
composition  proceedings.  In  addition  they 
offered  an  'official  file  containing  one  [395 
of  the  administrative  reports  which  we  have 
stated ;  that  is,  the  one  saying  that  it  would 
be  unwise  to  seek  to  procure  private  capital 
for  the  purpose  of  establishing  a  sanitari- 
um until  the  question  of  whether  there  was 
a  private  claim  to  the  property  was  clearly 
settled.  The  government  offered  files  of  the 
administrative  proceedings,  showing  in  great 
detail  the  facts  which  we  have  previously 
stated;  that  is,  the  order  for  composition 
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in  favor  of  Mercado  by  the  directorate,  the 
deed  to  him,  the  controversy  originated  by 
PengBon,  the  decree  of  the  governor  gener- 
al vacating  the  compositions,  and  annulling 
all  that  had  been  done  under  them,  and,  in- 
deed! establishing  all  the  facts  as  to  notice, 
the  investigation  and  report  as  to  posses- 
sion, and  the  ultimate  making  of  the  royal 
decree.  The  evidence  being  closed,  counsel 
for  the  petitioner  thus  stated  to  the  court 
the  proposition  upon  which  he  relied  to  se- 
cure the  allowance  of  the  registration  of  the 
title  as  prayed: 

"The  court  offers  to  hear  the  oral  argu- 
ment of  Sr.  Ferrer.  Sr.  Forrer  statetl  that 
he  sought  the  court  of  land  registration  to 
obtain  title  deed  to  the  parcel  of  land  which 
is  the  subject  of  the  proceeding.  The  right 
which  his  principals  invoked  was  derived 
from  the  right  of  the  original  owner,  Don 
Jos^  Mercado,  who  acquire<l  thosume  by  vir- 
tue of  the  grant  made  by  tlie  council  of  civil 
administration  for  a  stipulated  sum,  in  ex- 
change for  the  parcel  of  land.  The  de- 
ceased, Juan  Boura,  father  of  the  petition- 
ers, acquired  posfeoasion  of  tliis  land  by  vir- 
tue of  a  deed  of  sale  executed  bv  Don  Jos^ 
Mercado  in  his  favor,  and  from  him  the 
petitioners  inlierito<l  the  same.  Aft«'r  some 
time  had  elapsed,  the  gpn«Mal  government 
annulled  that  title  by  srrant  without  re- 
turning the  money  consideration  for  the 
land,  and  witiiout  prcviou.sly  hearing  the  de- 
fenses which  the  aggrieved  owner  might  set 
up,  when,  as  a  matter  of  fact,  this  matter 
ought  to  have  boon  heard  before  the  coinpe- 
390]  tent  court.  This  is  not  legal;  it  •is an 
eiMlx'z/.lement,  since  it  cannot  l>e  eoncoive.l 
that  after  the  ]>os8ession  of  this  real  estate 
had  been  lawfully  granted,  and  the  ca8t 
thoroof  had  been  paid  to  tlie  satisfaction  of 
both  parties,  as  is  witnessed  by  the  docu- 
ments in  evidence,  all  the  transaction  should 
be  afterward   retroactively   annulled. 

"These  points  having  been  explained,  he 
requested  the  registration  of  the  property  in 
the  name  of  his  clients." 

The  court  denied  the  prayer  for  the  reg- 
istration of  the  title.  Summarily  stated, 
it  was  of  opinion,  (a)  that  the  subject  of 
making  the  composition  as  to  the  unre- 
claimed land  and  awarding  a  deed  was  with- 
in the  administrative  authoritv  of  the  ofli- 
cials,  as  was  also  the  right  to  revoke  and 
cancel  the  deed  within  a  limited  time  for  er- 
ror found  to  exist  or  frau<l  discovered  to 
have  been  practised  in  obtaining  the  deed; 
(b)  that  it  was  unn<*cessary  to  inquire 
whether  irregularities  existed  in  the  pn»- 
ceedings  by  which  the  deed  was  cMUceled.  or 
whether  an  abuse  of  administrative  dipcre- 
tion  had  happened  in  those  proceedings,  be- 
cause the  Spanish  law  created  express  and 
exclusive  remedies  for  the  correction  of  such 
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errors,  and  required  that  those  remedies 
should  be  resorted  to  within  a  time  desig- 
nated, and  did  not  therefore  allow  such  eom- 
plaints  to  l>ecome  the  subject-matter  of  or- 
dinary judicial  controversies;  (e)  that  as 
the  deed  which  was  relied  upon  as  the  Itasis 
for  registration  was  the  mere  result  of  a 
composition  proceeding,  and  was,  in  its  es- 
sence, not  a  contract  upon  a  moneyed  con- 
sideration, but  a  mere  gratuitous  award, 
without  the  payment  of  a  price,  the  question 
of  error  committed  in  the  annulment  pro- 
ceedings came  within  one  or  the  other  of  the 
systems  of  administrative  recourse  provided 
by  the  Spanish  law,  which,  not  having  been 
availed  of,  operated  to  deprive  of  the  right 
to  complain  judicially  of  the  cancelation; 
( d )  that  there  was  no  room  for  holding  tliat 
the  right  to  registry  obtained  because  of  a 
prescriptive  title,  acquired  under  the  eom- 
position  *deed  to  Mercado  by  vir-  [39T 
tue  of  article  1957  of  the  Civil  Code, 
providing  that  "ownership  and  other  prop- 
erty rights  in  real  property  are  pre- 
scribed by  possession  for  ten  years  .  .  . 
with  good  faith  and  a  proper  title,*' 
because,  first,  from  the  date  of  the 
annulment  of  the  title  good  faith  had  in 
any  event  ceased  to  exist,  and,  second,  lie- 
cause  of  the  absence  of  the  essential  ele- 
ment of  possession;  since  "it  has  not  been 
proved  that  there  had  been  exercised,  either 
liefore  or  after  the  declaration  of  nullity  of 
the  title,  any  possessory  act  on  the  part  of 
the  petitioners  or  of  their  predecessor.  All 
effort  of  counsel  for  the  petitioners  consist- 
e<l.  after  the  opposition  of  the  insular  gov- 
ernment was  known,  in  proving  that  the 
former  administration  did  not  act  within 
its  powers  in  declaring  the  nullity  of  the 
title  deed  offered."  The  case  having  been 
carried  to  the  supreme  court,  that  court 
aflirmed  the  judgment  upon  grounds  sub- 
stantially identical  with  those  which  con- 
trolled the  action  of  the  trial  court. 

Although  we  have  concluded,  from  a  con- 
sideration of  the  opinion  of  the  court  below, 
aided  by  the  painstaking  and  full  reference 
to  the  Spanish  law  contained  in  the  brief 
on  liehalf  of  the  insular  government,  that 
the  court  below  was  clearly  right  in  its 
opinion  as  to  the  ]e^}  principles  held  to 
l>e  decisive,  we  do  not  stop  to  state  and  re- 
view those  considerations,  l>ecause  we  think 
the  argument  at  bar  renders  it  unnecessary. 
We  say  this,  because  the  argument  for  the 
plaintiffs  in  error  in  substance  but  pro- 
ceeds upon  the  theory  that,  although  the 
Spanish  law  was  correctly  expounded  by  the 
court  below,  nevertheless  that  law  was  in- 
apposite because  of  conditions  which  it  is 
insisted  existed  prior  to  and  at  the  time  the 
composition  d(>ed  was  issued  and  w*lien  the 
administrative  order  of  annulment  of  that 
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title  waa  made.     The  proposition   is  thus 
stated  in  the  argument: 

"The  position  of  the  plaintiffs  may  he 
very  briefly  summarized  as  follows :  In  1885 
398]  Jos4  Mercado  was  already  *by  virtue 
of  his  thirty  years'  possession,  the  absolute 
owner  of  the  land  in  question.  The  com- 
position deed  of  October  19,  1885,  did  not 
create  his  title,  but  was  merely  evidence 
of  it.  The  decree  of  March  5,  1880,  was 
wholly  inefTectual  to  devest  his  ownership, 
and  at  most  only  affected  the  record  evi- 
dence of  such  ownership.  It  is  immaterial 
that  no  affirniative  proceedings  were  taken 
by  Mercado  or  his  successors  in  interest  to 
question  the  validity  and  effect  of  the  decree 
of  annulment.  They  were  justified  in  rely- 
ing on  their  undisturbed  possession  and 
awaiting  adverse  action,  when  it  would  be 
open  to  them  to  raise  all  such  questions. 
This  ownership,  founded  on  possession,  was 
in  itself  a  property  right,  protected  by  the 
treaty  of  Paris  and  the  organic  act,  entitled 
to  registration  as  a  title  in  fee  simple. 
The  insular  government  is  now  asking  this 
court  to  carry  into  effect  even  beyond  its 
very  terms  a  decree  of  a  Spanish  governor 
gencM-al,  made  thirteen  years  Ix'fore  the 
cession,  which  is  void  on  its  face,  as  in  viola- 
tion of  the  fundamental  laws  of  the  former 
government,  and,  by  virtue  of  such  void  de- 
cree, to  deny  plaintiffs'  owneraliip  of  lands 
whicli  have  been  in  their  possession  for  fift} 
years. — a  possession  whicli  the  Spanish  gov- 
ernment never  undertook  to  disturb." 

And  the  theory  of  established  possession 
upon  which  the  contention  rests  is  reiterated 
in  many  forms  of  expression  throughout  the 
entire  argument.  But  when  the  statement 
of  the  case  which  we  have  made  is  considered, 
it  becomes  apparent  that  this  contention 
misconceives  the  case  as  presented,  since 
it  proceeds  upon  an  assumption  unwarrant- 
ed by  the  pleadings  and  unsustained  by  any 
proof  whatever.  As  we  have  seen,  the  case 
as  made  by  the  pleadings  was  rested  solely 
upon  the  right  to  register  resulting  from 
the  composition  deed,  without  the  slightest 
averment  of  possession  prior  to  the  time 
that  deed  was  issued,  except  as  it  may  be 
considered  that  such  possession  was  alleged 
as  a  necessary  result  of  the  averments  as  to 
399]  *the  deed.  It  is  further  evident  that 
the  validity  of  the  deed  to  Mercado  was  the 
one  issue  which  arose  on  the  opposition  of  the 
insular  government.  That  this  was  under- 
stood by  both  parties  clearly  results  from 
the  fact  that  not  a  particle  of  proof  was 
offered  concerning  the  possession  prior  to 
or  at  the  time  of  the  composition  deed,  ir- 
respective of  the  administrative  proceedings 
leading  up  to  the  issue  of  that  deed  and 
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following  on   its  annulment.     This,   more- 
over,  is  additionally  demonstrated  by  the 
express  declaration  of  counsel  for  petitioners 
concerning  the   matter   for   decision,   made 
after  the  evidence  was  in  and  the  case  was 
ripe  for  consideration.    That  the  trial  court 
had  not  the  remotest  thought  that  such  issue 
was  before  it  is  plainly  manifest  from  its 
statement  that  all  the  effort  of  the  counsel 
of  petitioners  was  directed  to  assailing  the 
competency    of   the    administrative    oOicers 
to  avoid  the  Mercado  deed  and  annul  the 
composition  proceedings,  and   that  no  evi- 
dence whatever  had  been   offered  to  prove 
possession  of  the  property   in   controversy 
by  Mercado  or  any  of  those  holding  under 
him,  from  the  date  of  the  deed  up  to  and 
including  the  time  of  the  submission  of  the 
cause.    That  this  conception  of  the  issue  also 
prevailed  when  the  case  was  taken  to  the 
supreme  court  of  the  islands  we  think  is 
plainly  apparent  from  the  assignment  of  er- 
rors,  referred   to  by  the  supreme  court  in 
its  opinion.     We  think  it  also  conclusively 
results    from   the   opinion   of   the   supreme 
court,  when  considered  as  a  whole,  that  that 
court  also  thought  the  issue  presented  to  it 
was  thus  limited.    True  it  is  that  a  conclud- 
ing passage  in  the  opinion  of  the  supreme 
court  is  referred  to  as  indicatins;  that  the 
court    thought    that    the    question    of    the 
acquisition  by  Mercado  of  the  title  to  the 
property  by  pre-emption  prior  to  the  com- 
position deed  was  involved.     IJut  we  do  not 
think  the  passage  in  the  opinion,  when  tak- 
en  in  connection  with  its  context,  has  the 
meaning  attributed  to  it.   If  it  had,  it  would 
be  the  merest  obiter,  •since  the  plead-  [400 
ings  did  not  raise  that  issue,  and  there  was 
not  the  slightest  proof  concerning  it.    While 
it  is  not  necessary,  we  deem  it  well  to  say 
that,  in  reviewing  the  action  of  the  court 
below,   we   are,   of  course,  confined   to  the 
record  and  the  case  therein  made,  and  may 
not,  as  the  result  of  mistaken  suggestions  as 
to  the  issues  and  proof,  disregard  our  duty 
by  deciding,  not  the  ease  as  made,  but  an 
imaginary    one,    wherein    issues    not    made 
and  not  presented  below  would  have  to  be 
supplied,  and  whereby  conjecture  and  sur- 
mise must  be  indulged  to  replace  the  total 
absence  of  all  proof  on   a  particular  sub- 
ject.   So  far  as  the  unwarranted  assumption 
concerning  the  subject  of  posossion  relates 
to  acts  done  after  the  deed  to  Mercado,  it  is 
also  disposed  of  by  what  we  have  said,  and 
is  besides  completely  answered  by  the  ex- 
press finding  of  both  courts  concerning  the 
absence  of  all  proof  of  possession  during 
that  period. 
Affirmed. 
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DELIA  MOFFITT  and  Delia  Moffitt,  Ex- 
ecutrix, and  James  K.  MofTitt  and  Her- 
bert C.  Moffitt,  Executors  of  the  Will  of 
James  Moffitt,  Deceased,  PlfTs.  in  Err., 

V. 

M.  J.  KELLY,  Treasurer  of  the  County  of 
Alameda,  State  of  California. 

(See  S.  C.  Reporter's  ed.  400-406.) 

Confttltntlonal  law  —  Impnirtng  contract 
obligations  —  inheritance  tax. 

1.  The  enactment  of  a  state  statute  sub- 
joctinpf  to  an  inheritance  tax  the  rights  of  a 
surviving  wife  in  the  community  property 
does  not  violate  the  contract  clause  of  the 
Federal  Constituion,  even  if  such  rights,  as 
they  existed  when  the  marria<;e  was  cele- 
brated, are  contractual,  so  that  they  may 
not  be  essentially  changed  or  modified  by 
subsequent  legislation  without  impairing 
contract  obligations. 

[For  other  cases,  see  Coustltutfonal  Law, 
1374,  1375,  in  Digest  Sup.  Ct.  1908.] 

Error  to  state  courts  scope  of  review 

—  statutory  construction. 

2.  Whether  or  not  the  rights  of  a  surviv- 
ing wife  in  the  community  property  as  they 
existed  when  the  marriage  was  celebrated 
were  correctly  subjected  to  a  state  inherit- 
ance tax  law  subsequently  enacted  cannot  be 
reviewed  by  the  Federal  Supreme  Court 
when  determining,  on  writ  of  error  to  a  state 
court,  the  validity  of  such  statute  under  tlic 
contract  clause  of  the  Federal  Constitution. 
[For  other  cases,  see  Appeal  and  Error,  2124- 

2151.  in  Digest  Sup.  Ct.  1008.] 

Error  to  state  court  —  scope  of  review 

—  question  of  local  law. 

3.  The  nature  and  character  of  the  rights 
of  the  surviving  wife  in  the  community 
property  are  peculiarly  local  questions,  not 
open  to  review  by  the  Federal  Supreme 
Court  when  determining,  on  a  writ  of  error 
to  a  state  court,  whether  the  imposition  of 
an  inheritance  tax  under  the  state  laws  de- 
nies to  the  wife  the  equal  protection  of  the 
laws. 

[For  other  cases,  see  Appeal,  2070-2123,  in 
Digest  Sup.  Ct.  1908.] 

[No.  37.] 

Argued  November  4,  1910.    Decided  Novem- 
ber 28,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Supreme 


Court  for  the  County  of  Alampda,  in  that 
state,  subjecting  the  rights  of  a  surviving 
wife  in  the  community  property  to  an  inher- 
itance tax.     Affirmed. 

See   same   case  below,   153   Cal.    359,  20 
L.R.A.(N.S.)  207,  95  Pac.  653,  1025. 

Statement  by  Mr.  Justice  White: 
James  ^loffitt  was  married  in  California  in 
the  year  3803,  and  there  resided  with  his 
wife  until  his  death,  on  October  25, 1 90G.  He 
left  a  large  amount  of  property,  all  of  which 
formed  part  of  the  community  which  existed 
between  himself  and  his  wife.  By  a  will, 
duly  admitted  to  probate,  Moffitt  disposed  of 
all  his  estate  to  his  wife  and  children  in  the 
same  proportions  as  if  he  had  died  intestate. 
The  probate  court  held  that  "the  in- 
terest of  the  widow  in  the  community  prop- 
erty ef  herself  and  her  deceased  husband" 
was  subject  to  be  taxed  under  a  law  of 
California  of  1905,  which  taxed  all  proper- 
ty passing  by  will  or  in  case  of  intestacy 
from  any  person  who  may  die  seised  or  pos- 
sessed of  the  same.  A  tax  of  $20,684.57  was 
thereupon  assessed  as  against  Mrs.  Moffitt's 
one-half  interest  in  the  estate,  and  an  order 
was  entered  directing  pa^nnent  of  the  tax  by 
the  executors.  An  appeal  was  taken  to  the 
supreme  court  of  California.  The  single 
402]  'question  presented  by  the  appeal,  as 
stated  in  the  opinion  of  the  supreme  court, 
was  "whether  the  surviving  wife's  share  of 
the  community  property  is  subject  to  this 
inheritance  tax."  The  question  was  answered 
in  the  affirmative.  In  an  opinion  denying  an 
application  for  a  rehearing,  the  court  also 
adversely  disposed  of  the  contention  that  the 
enforcement  of  the  tax  would  violate  the 
contract  clause  or  the  equal  protection  and 
due  process  clauses  of  the  Constitution  of 
the  United  States.  153  Cal.  359,  20  L.RJI. 
(N.S.)  207,  95  Pac.  653,  1025.  The  case 
was  then  brought  to  this  court. 

Mr.  Warren  Olney  argued  the  cause  and 
filed  a  brief  for  plaintiffs  in  error. 

Mr.  Robert  A.  Waring  argued  the  cause, 
and,  with  ^fessrs.  U.  S.  Webb  and  Snook  k 
Church,  filed  a  brief  for  defendant  in  er- 
ror: 


Note. — ^As  to  taxes  on  succession  and  col- 
lateral inheritances — see  notes  to  Re  Howe, 
2  L.R.A.  825;  Wallace  v.  Myers,  4  L.R.A. 
171;  Com.  v.  Ferguson,  10  L.R.A.  240;  Re 
Romaine,  12  L.R.A.  401 ;  and  Magoun  v.  Illi- 
nois Trust  &  Sav.  Bank,  42  L.  ed.  U.  S. 
1037. 

On  the  ]x>wer  to  impose  succession  tax 
retrospectively — see  note  to  Levy's  Succes- 
sion, 8  L.R.A.(N.S.)   1180. 

On    liability   of   community   property   to 
succession  tax — see  note  to  Re  Moffitt,  20 
L.R.A.(N.S.)   207. 
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As  to  what  laws  are  void  as  impairing 
obligation  of  contracts — see  notes  to  Frank- 
lin County  Grammar  School  v.  Bailey,  10 
L.R.A.  405;  Fletcher  v.  Peck.  3  I^  ed.  U.  S. 
362;  McCanna  v.  Citizens*  Trust  &  Surety 
Co.  24  C.  C.  A.  20;  and  Montana  Ore-Pur- 
chasing Co.  V.  Boston  &  M.  Consol.  Copper  4 
S.  Min.  Co.  35  C.  C.  A.  12. 

On  v*hat  questions  the  Federal  Supremt 
Court  will  consider  in  reviewing  the  judg- 
ments of  state  courts — see  note  to  Misaoari 
ex  rel.  Hill  v.  Dockery,  63  L.R.A.  671. 
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Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

While  the  plaintiffs  in  error  rely  on  both 
the  contract  clause  and  the  equal  protection 
clause  of  the  Constitution,  the  latter  con- 
tention is  in  substance  but  an  incident,  and 
the  former  is  the  fundamental  proposition 
counted  on  to  procure  a  reversal.  We  come, 
however,  separately  to  consider  the  two  con- 
tentions. 

1.  The  alleged  violaiion  of  the  contract 
clause. — Considered  merely  subjectively,  the 
contention  is  that  the  rights  vested  in  the 
wife  as  a  partner  in  the  community  existing 
by  virtue  of  the  constitution  and  laws  of 
the  state  of  California  governing  at  the  time 
of  the  marriage  were  contractual  rights  of 
such  a  character  that  they  could  not  be  es- 
sentially changed  or  modified  by  subsequent 
legislation  without  impairing  the  obliga- 
tions of  the  contract,  and  thereby  vio- 
lating the  Constitution  of  the  United  States. 
403]  *But  even  although  this  theoretical 
proposition  be  fully  conceded,  for  the 
sake  of  the  argument,  it  is  apparent 
that  it  is  here  a  mere  abstraction,  and 
is  therefore  irrelevant  to  the  case  to  be 
decided.  We  say  this  because  there  is 
no  assertion  of  the  giving  effect  to 
any  law  enacted  subsequent  to  the  contract- 
ing of  the  marriage  which  purports  to  es- 
sentially modify  the  rights  of  the  wife  in 
and  to  the  community,  as  those  rights  exist- 
ed at  the  time  the  marriage  was  celebrated. 
This  is  so  because  the  state  law  the  enforce- 
ment of  which  it  is  asserted  will  impair  the 
obligation  of  the  contract  is  merely  a  law 
imposing  a  tax.  It  is  evident,  therefore, 
when  the  contention  is  concretely  considered, 
it  involves  but  a  single  proposition ;  that  is, 
that  the  state  of  California  could  not,  with- 
out violating  the  Constitution  of  the  United 
States,  impose  a  tax  on  the  share  of  the 
wife  in  the  community  property  on  the  oc- 
casion of  the  cessation  by  the  death  of  the 
husband  of  his  dominion  and  control  over 
the  eommon  property,  and  the  consequent 
complete  vesting  in  enjoyment  of  such  share 
in  the  wife.  But,  in  every  conceivable  as- 
pect, this  proposition  must  rest  upon  one  or 
both  of  two  theories:  either  that  the  nature 
and  character  of  the  right  or  interest  were 
such  that  the  state  could  not  tax  it  without 
violating  the  Constitution  of  the  United 
States,  or  that,  if  it  could  be  generically 
taxed  without  violating  that  instrument,  for 
some  particular  reason  the  otherwise  valid 
state  power  of  taxation  could  not  be  exert- 
ed without  violating  the  Constitution  of  the 
United  States.  The  first  conception  is  at 
onoe  disposed  of  by  saying  that  it  is  ele- 
mentary that  the  Constitution  of  the  Unit- 
ed States  does  not,  generally  speakings  cod- 
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trol  the  power  of  the  states  to  select  and 
classify  subjects  of  taxation,  and  hence,  even 
although  the  wife's  right  in  the  community 
property  was  a  vested  right  which  could  not 
be  impaired  by  subsequent  legislation,  it 
was  nevertheless  within  the  power  of  the 
state,  without  violating  the  Constitution  of 
the  *United  States,  in  selecting  objects  [404 
of  taxation,  to  select  the  vesting  in  complete 
possession  and  enjoyment  by  wives  of  tlieir 
shares  in  community  property,  constequent 
upon  the  death  of  tlieir  husbands,  and  the 
resulting  cessation  of  their  power  to  control 
the  same  and  enjoy  the  fruits  thereof.  And 
this  also  disposes  of  the  second  conception, 
since,  if  the  state  had  the  power,  so  far  as 
the  Constitution  of  the  United  States  was 
concerned,  to  select  the  vesting  of  such 
right  to  possession  and  enjoyment  as  a  sub- 
iect  of  taxation,  clearly  the  mere  fact  that 
the  wife  had  a  pre-existing  right  to  the  prop- 
erty created  no  exemption  from  taxation  if 
the  selection  for  taxation  would  be  other- 
wise legal.  It  follows,  therefore,  that  the 
mere  statement  of  the  contention  demon- 
strates the  mistaken  conception  upon  which, 
in  the  nature  of  things,  it  rests. 

It  is  said,  however,  that  the  reasoning 
just  stated,  while  it  may  be  abstractly 
sound,  is  here  inapplicable,  because  the  thing 
complained  of  in  this  case  is  that  the 
state  of  California  has  imposed  an  inherit- 
ance tax  upon  the  share  of  the  wife  in  the 
community,  and  thereby  taxed  her  as  an 
heir  of  her  husband,  when,  if  the  laws  ex- 
isting at  the  time  of  the  celebration  of  the 
marriage  be  properly  construed,  and  be  held 
to  be  contractual,  she  took  her  share  of  the 
property  on  her  husband*s  death,  not  as  an 
heir  to  property  of  which  he  was  the  owner, 
but  by  virtue  of  a  right  of  ownership  vest- 
ed in  her  prior  to  the  death  of  the  husband, 
although  the  right  to  possess  and  enjoy 
such  property  was  deferred,  and  arose  only 
on  his  death.  But,  for  the  purpose  of  en- 
forcing the  Constitution  of  the  United 
States,  we  are  not  concerned  with  the  mere 
designation  affixed  to  the  tax  which  the 
court  below  upheld,  or  whether  the  thing 
or  subject  taxed  may  or  may  not  have  been 
mistakenly  brought  within  the  state  taxing 
law.  We  say  so  because,  in  detenu iiiing 
whether  the  imposition  of  the  tax  com- 
plained of  violated  the  Constitution  of  the 
*United  States,  we  are  solely  confined  [405 
to  considering  whether  the  state  had  the  law- 
ful power,  without  violating  the  Constitution 
of  the  United  States,  to  levy  a  tax  upon  the 
subject  or  thing  taxed.  This  being  true,  as 
it  clearly  results  from  what  we  have  said 
that  the  vesting  of  the  wife's  right  of  pos- 
session and  enjoyment,  arising  upon  the 
death  of  her  husband,  was  subject  to  be 
taxed  by  the  state,  so  far  as  the  Constitu- 
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tion  of  the  United  States  was  concerned,  it 
follows  that  whether  the  tax  imposed  was 
dcsip^nated  or  levied  as  an  inheritance  tax 
or  any  other  is  a  matter  witli  wliich  we 
have  no  concern.  To  make  this,  if  possible, 
clearer  by  an  illustration,  we  say  that  our 
view  just  expressed  as  to  the  operation  and 
effect  of  the  Constitution  of  the  United 
States  upon  the  tax  in  question  would  not 
lie  in  the  slightest  dej^ree  changed,  although 
it  were  to  be  hypothetically  conceded  that, 
on  an  analysis  of  the  Constitution  and  laws 
of  California  concern irg  the  community  be- 
tween husband  and  wife,  in  force  at  the  time 
of  the  marriage  of  the  MolTitts,  we  should 
conclude  that  the  naiure  and  cliaracter  of 
the  rights  of  the  wife  in  the  community 
property,  if  correctly  interpreted,  were  such 
that,  on  the  death  of  the  husband,  the  share 
coming  to  the  wife  would  not  be  liable  to 
taxation  under  a  taxing  law  like  the  one 
under  consideration.  This  would  be  the 
case,  because,  as  there  was  state  power  to 
tax,  80  far  as  the  Constitution  of  the  United 
States  was  concerned,  the  question  whether 
or  not  the  wife's  interest  under  the  cir- 
cumstances was  correctly  subjected  to  the 
tax  was  a  purely  state  question,  not  involv- 
ing any  violation  of  the  Constitution  of 
the  United  States,  and  which  therefore  we 
have  no  right  to  review.  The  controlling 
cffret  of  the  reasoning  which  we  have  just 
stated  was  pointed  out,  and  the  mistaken 
conception  upon  which  the  contentions  of  the 
plaintifTs  in  error  rest  was  intlicated,  in 
Castillo  V.  McConnico,  168  U.  S.  074,  683, 
42  L.  ed.  622,  625,  38  Sup.  Ct.  Rep.  220. 
2.  The  contention  pressed  in  argument  as 
4  06]  to  the  equal  *protection  of  the  law 
clause  substantially  denies  the  right  of  tlie 
state  to  impose  any  tax  on  the  share  of  the 
wife  in  the  community  property,  resulting 
from  the  termination  of  the  conununitv  bv 
the  death  of  the  husband,  or  in  substance 
assumes  that  we  have  the  right  to  review 
the  action  of  the  state  court  in  deciding 
that  the  tax  law  which  it  enf«)rced  was  ap- 
plicable. We  say  this  because  the  entire  ar- 
gument proceeds  upon  the  contention  that, 
as  the  share  of  the  wife  in  the  community 
property  was  a  vested  interest  during  the 
life  of  the  husband,  it  could  not,  on  the 
death  of  the  husband,  be  taxed  dilTerently 
from  any  other  property, — viz.,  according  to 
value, — without  violating  the  Constitution 
of  California,  and  creating  an  ine<]uality  re- 
pugnant to  the  Constitution  of  the  United 
States.  But  this  merely  rests  upon  the 
mistaken  conception  previously  disposed  of, 
fiince  the  nature  and  character  of  the  right 
of  the  wife  in  the  community  for  the  pur- 
pose of  taxation  was  i)eculiar]y  a  local  ques- 
tion, which  we  have  no  power  to  review. 

Affirmed. 
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NY,  Plff.   in  Err., 

V. 

COMMERCIAL  MILLING  COMPANY. 

(See  S.  C.  Reporter's  ed.  40G-421.) 

Commerce  —  state  rcgrulatfon  —  com- 
nion  law  or  statute. 

1.  A  regulation  of  interstate  commerce 
which  would  be  valid  if  rested  upon  the  com- 
mon la\^  of  the  state  is  no  less  valid  be- 
cause made  by  a  state  statute. 

Coiiinierce  —  state  regulation  —  teJe- 
grnpli  companies. 

2.  Interstate  commerce  is  not  unconsti- 
tutionally regulated  by  a  state  statute  un- 
der which,  as  construed  by  the  state  courts, 
a  telegraph  company  cannot  limit  its  lia- 
bility for  its  negligent  failure  to  deliver  a 
telegram  addressed  to  a  person  in  another 
state. 

[For  other  cases,  see  Commerce,  368-375,  in 
Digest   Slip.   Ct.    1908.1 

Constitutional  law  —  privileges  and  Im- 
munities —  flue  process  of  law  « 
freedom  to  contract. 

3.  Privileges  and  immunities  of  citizens 
of  the  United  States  are  not  abridgctl,  nor 
is  due  process  of  law  denied,  contrary  to 
U.  S.  Const.,  ]4th  Amend.,  by  a  state  stat- 
ute under  which,  as  construed  by  the  state 
courts,  a  telegraph  company  cannot  limit 
its  liability  for  its  negligent  failure  to  de- 
liver a  telegram  addressed  to  a  person  in 
another  state. 

[For  other  rases,  see  Constitutional  Law.  IV. 
a.  3,  and  IV.  b,  7,  in  Dlprest  Sup.  Ct.  1908.1 

XoTK. — On  state  regulation  of  interstate 
or  foreign  commerce — see  notes  to  Norfolk 
&  \V.  K.  Co.  V.  Com.  13  L.R.A.  107:  Mr- 
Can  na  &  F.  Co.  V.  Citizens'  Trust  &  Surety 
Co.  24  C.  C.  A.  13;  and  Gloucester  Kerry 
Co.  V.  Pennsylvania.  20  L.  ed.  V.  S.  158. 

On  state  regulation  of  interstate  tele- 
graph and  telephone  companies — sec  note  to 
Postal  Teleg.  Cable  Co.  v.  Baltimore,  24 
L.R.A.   161. 

On  police  regulation  of  electric  compani«»« 
— see  note  to  State  ex  rel.  Laclede  Gaslight 
Co.  V.  Murphy,  31  L.R.A.  798. 

On  validity  of  limitation  of  liability  of 
telegraph  company  for  unrepeated  nies:3agci 
— see  note  to  Western  U.  Teleg.  Co.  v.  Mil- 
ton,  11   L.R.A.  (X.S.)    oCO. 

As  to  what  constitutes  due  process  of  law 
— see  notes  to  People  v.  O'Brien,  2  L.R.A. 
255;  Kuntz  v.  Sumption,  2  L.R.A.  0.55;  Re 
Gannon,  5  L.R.A.  359;  Ulman  v.  Baltimore, 
11  L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304:  Pearson  v.  Yewdall,  24  L.  ed.  U.  8. 
43G;  and  Wilson  v.  North  Carolina,  42  k. 
ed.  U.  S.  865. 

As  to  the  validity  of  class  legislation — 
see  notes  to  State  v.  Goodwill,  C  LJl.A. 
021,  and  State  v.   Loomis.  21    l^U.A.  789. 

As  to  constitutional  equality  of  privileges, 
immunities,  and  protection — Bee  note  to 
Louisville  Safety  Vault  A  T.  Co.  v.  Louis- 
ville &  N.  R.  Co.  14  L.R.A.  679. 
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Constttutfonal  law  —  equal  protection  of 
the  laws  ^telegraph  companies. 

4.  The  equal  protection  of  tlie  laws  is  not 
denied  telegraph  companies  and  the  per- 
sons ^vith  whom  it  does  business  by  a 
state  statute  under  wliich,  as  construed  by 
the  state  courts,  a  tclcj;raph  company  can- 
not limit  its  liai)ility  for  its  ne;:;ligent  fail 
lire  to  deliver  a  telepram  addressed  to  a 
person  in  another  state,  although  express 
companies  and  other  common  carriers  may, 
by  contract,  limit  their  liability  in  thih 
rc8])ect. 
[For  other  cases,  sec  Coiistitiitloiial  Law,  IV. 

a.  3.  In  Digest  Sup.  Ct.  1008.  j 

[No.   15.] 

Argued  October  26,  1010.     Decided  Novem- 
ber 28,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
which,  by  a  divided  court,  afTirmed  a  judg- 
ment of  the  Circuit  Court  for  Wayne 
(bounty,  in  that  state,  awarding  damages 
for  tho  failure  to  deliver  an  interstate  tele- 
gram.    AfTii-med. 

See  same  case  below,  151  Mich.  425,  115 
N.  W.  698. 

Statement  by  Mr.  Justice  McKenna: 

This  is  an  action  for  damages  for  failure 
to  deliver  a  telegram  given  to  the  telegraph 
company  at  Detroit,  Michigan,  to  be  de- 
livered at  Kansas  City,  Missouri. 

On  the  15th  of  August,  1904,  the  milling 
company  was  offered  10,000  bushels  of 
wheat,  of  a  certain  kind,  at  $1.01  a  bushel, 
for  immediate  acceptance.  The  telegram  in 
controversy  was  sent  to  accept  the  offer.  It 
was  promptly  transmitted  l»v  tlie  company 
to  its  relay  station  at  Chicago  within  a 
minute  or  two  after  it  was  filed  at  Detroit. 
What  became  of  it  afterwards  is  not  shown; 
408]  it  *was  not  delivered.  On  the  face 
of  the  telegram  were  the  following  words: 
**Scnd  the  following  message,  witliout  re- 
peating, subject  to  the  terms  and  conditions 
printed  on  the  back  hereof,  which  are  here- 
by agreed  to."  One  of  the  conditions  re- 
ferred to  was  this:  "It  is  agreed  .  .  . 
that  the  said  company  shall  not  be  liable 
.  .  .  for  nondelivery  of  any  unrepeated 
messages  l>cvond  the  amount  received  lor  the 
same."  Fifty  times  the  amount  received 
for  the  message  was  fixed  as  the  damages 
for  nondelivery  in  case  of  its  repetition,  and 
there  was  a  provision  for  insurance  upon 
the  payment  of  a  premium. 

The  case  was  tried  to  a  jury,  and  the 
milling  company  gave  evidence  of  the  above 
facts  and  of  its  damages.  The  telegraph 
company  offered  no  evidence.  The  telegraph 
company  asked  certain  instructions,  whicli 
to  understand,  the  statute  of  the  state  in 
regard  to  telegrams  must  be  given.  It  is 
54  li.  ed. 


entitled,  **An  Act  to  Prescribe  the  Duties  of 
Telegraph  Companies  Incorporated,  Wheth- 
er within  or  without  This  State,  Relative 
to  the  Transmission  of  Messages,  and  to 
Provide  for  the  Recovery  of  Damages  for 
Negligence  in  the  Nonperformance  of  Such 
Duties."  [Act  195,  Pub.  Acts  1893.]  Sec- 
tion 1  of  the  act  provides  as  follows: 

"Sec.  1.  The  people  of  the  state  of  Michi- 
gan enact  that  it  shall  be  the  duty  of  all 
telegraph  companies  incorporated  either 
within  or  without  this  state,  doing  business 
within  this  state,  to  receive  despatches  from 
and  for  other  telegraph  companies'  lines, 
and  from  and  for  any  individual,  and  on 
payment  of  the  usual  charges  for  individ- 
uals for  transmitting  despatches,  as  estab- 
lished by  the  rules  and  regulations  of  such 
telegraph  company,  to  transmit  the  same 
with  impartiality  and  in  good  faith.  Such 
telegraph  companies  shall  be  liable  for  any 
mistakes,  errors,  or  delays  in  the  trans- 
mission or  delivery,  or  for  the  nondelivery 
of  any  repeated  or  nonrcpeated  message,  in 
damages  to  the  amount  which  such  person 
or  persons  may  sustain  by  reason  of  the 
mistakes,  errors,  or  delays  in  the  trans- 
mission •or  delivery,  due  to  the  negli-  [4  09 
gence  of  said  company;  or  for  the  nonde- 
livery of  any  such  despatch,  due  to  the  negli- 
gence of  such  telegraph  company  or  its 
agents,  to  be  recovered  with  the  costs  of 
suit  by  the  person  or  persons  sustaining 
such  damage." 

As  to  the  statute,  the  telegraph  company 
requested  the  court  to  instruct  the  jury 
(1)  that  it  did  not  prohibit  a  contract  like 
the  one  made  by  the  parties;  (2)  the  mill- 
ing company  must  recover  on  the  contract 
or  not  at  all;  (3)  the  message  was  inter- 
state counnerce  and  the  statute  cannot  be 
held  to  apply  to  it.  If  the  statute  be  held 
to  be  prohibitory,  it  is  void  as  an  at- 
tempted regulation  of  interstate  commerce, 
in  violation  of  the  interstate  commerce 
clause  of  the  Constitution  of  the  United 
States. 

The  court  refused  the  instructions,  and 
expressed  in  its  charge  to  the  jury  a  view 
antagonistic  to  the  propositions  of  law  ex- 
pressed in  them.  A  verdict  was  rendered 
for  the  milling  company  in  the  sum  of  $960. 
The  telegraph  company  moved  for  a  new 
trial,  repeating  the  propositions  expressed 
in  the  instructions,  and  added  the  further 
ground  that  the  statute,  when  construed  as 
prohibiting  contracts  between  persons  aui 
juris,  is  in  violation  of  the  14th  Amend- 
irent  to  the  Constitution  of  the  United 
States.  Judgment  was  entered  on  the  ver- 
dict, which  was  aflirmed  by  the  supreme 
court  of  the  state  by  a  divided  court. 
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Mr.  C.  D.  Joslyn  argued  the  cause,  and, 
with  Messrs.  George  H.  Fearons  and  Henry 
D.  Estabrook,  filed  a  brief  for  plaintiff  in 
error : 

The  Michigan  statute,  as  construed,  is  in 
violation  of  the  commerce  clause  of  the  Fed- 
eral Constitution. 

Western  U.  Teleg.  Co.  v.  Pendleton,  122 
U.  S.  347,  30  L.  ed.  1187,  1  Inters.  Com. 
Kep.  306,  7  Sup.  Ct.  Rep.  1126;  Western  U 
Teleg.  Co.  v.  Chiles,  214  U.  S.  274,  63  L.  ed. 
004,  20  Sup.  Ct.  Rep.  613;  Walling  v.  Michi 
gan,  116  U.  S.  455,  20  L.  ed.  604,  6  Sup.  Ct 
Rep.  454;  Welton  v.  Missouri,  01  U.  S. 
275-282,  23  L.  ed.  347-350;  Mobile  County 
V.  Kimball,  102  U.  S.  601-607,  26  L.  ed. 
238-240;  Brown  v.  Houston,  114  U.  S.  622- 
631,  20  L.  ed.  257-260,  5  Sup.  Ct.  Rep. 
1001 ;  Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois, 
118  U.  S.  677,  30  L.  ed.  261,  1  Inters.  Com. 
Rep.  31,  7  Sup.  Ct.  Rep.  4. 

The  statute  abridges  privileges  and  im- 
munities of  citizens  of  the  United  States, 
and  deprives  plaintiff  in  error  and  the  per- 
sons with  whom  it  does  business  of  their  lib- 
erty and  projHjrty  without  due  process  of  law. 

Lochner  v.  New  York,  108  U.  S.  45,  66, 
40  L.  ed.  037,  041,  25  Sup.  Ct.  Rep.  530,  3 
A.  &  E.  Ann.  Cas.  1133. 

The  statute  denies  to  plaintiff  in  error 
and  the  persons  with  whom  it  docs  business 
the  equal  protection  of  the  laws. 

It  is  the  law  of  Michigan  that  express 
companies  may  by  contract  limit  their  lia- 
bility. 

Smith  V.  American  Exp.  Co.  108  Mich. 
678,  66  N.  W.  470. 

It  is  also  the  law  of  Michigan  that  other 
common  carriers  may  by  contract  limit 
their  liability. 

Michigan  C.  R.  Co.  v.  Hale,  6  Mich.  243. 

Mr.  Rash  Taggart  also  argued  the  cause 
for  plaintiff  in  error. 

Mr.  Ralph  B.  Wilkinson  argued  the 
cause  and  filed  a  brief  for  defendant  in  er- 
ror: 

The  Michigan  statute  is  not  invalid  un- 
der the  commerce  clause. 

Pennsylvania  R.  Co.  v.  Hughes,  101  U.  S. 
401,  48  L.  ed.  273,  24  Sup.  Ct.  Rep.  132; 
Jones,  Teleg.  &  Teleph.  Cos.  §  432;  Whar- 
ton, Confl.  L.  3d  ed.  §  471f;  Joyce,  Electric 
Law,  2d  ed.  §  123;  Hart  v.  Chicago  &  N.  W. 
R.  Co.  60  Iowa,  486,  20  N.  W.  507;  West- 
em  U.  Teleg.  Co.  v.  James,  162  U.  S.  650, 
40  L.  ed.  1105,  16  Sup.  Ct  Rep.  034;  Turner 
v.  Maryland,  107  U.  S.  38,  27  L.  ed.  370,  2 
Sup.  Ct.  Rep.  44. 

The  right  of  contract  is  not  absolute, 
but  may  be  subject  to  restraints  demanded 
by  the  safety  and  welfare  of  the  state. 

Knoxville  Iron  Co.  v.  Harbison,  183  U.  S. 
13.  46  L.  ed.  66,  22  Sup.  Ct.  Rep.  1. 
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Mr.  Justice  McKcnna,  after  stating  the 
case  as  above,  delivered  the  opinion  of  the 
court : 

Intercourse  between  the  states  by  the 
telegraph  is  interstate  commerce.  West- 
ern U.  Teleg.  Co.  v.  Texas,  105  U.  S.  400, 
464,  26  L.  ed.  1067,  1068;  Western  U.  Tekg. 
Co.  V.  Pendleton,  122  U.  S.  347,  356,  30  L. 
ed.  1187,  1188,  1  Inters.  Com.  Rep.  306, 
7  Sup.  Ct.  Rep.  1126.  So  considering,  one 
division  of  the  supreme  court  of  Michigan 
was  of  the  opinion  that  the  statute  of  the 
state  in  regard  to  telegraph  messages,  if  not 
limited  to  those  which  were  delivered  with- 
in the  state,  would  1>e  unconstitutional.  In 
arriving  at  that  conclusion  it  was  consid- 
ered whether  the  common  law  of  the  state 
prohibited  the  stipulation  against  liability 
for  negligence,  and  it  was  asked,  if  it  did 
not,  "can  a  statute  of  a  state  deny  to  one 
engaged  in  interstate  commerce  the  right 
which  he  tlieretofore  posse8»«d  of  making 
acontract  limiting  his  liability?"  *The  [414 
first  question  was  answered  in  the  negative, 
on  the  authority  of  the  Western  U.  Teleg. 
Co.  y.  Carew,  15  Mich.  625,  and  subsequent 
cases.  The  second  question  was  also  an- 
swered in  the  negative,  as  we  have  seen.  It 
was,  in  effect,  said  that  if  the  first  question 
could  be  answered  in  the  affirmative,  the 
case  would  be  determined  by  the  local  law, 
and  there  would  be  no  power  of  revision  in 
this  court,  citing  Delmas  v.  Merchants' 
Mut.  Ins.  Co.  14  Wall.  661,  20  L.  ed.  757, 
and  Pennsylvania  R.  Co.  v.  Hughes,  101 
U.  S.  477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep. 
132.  This  presents  the  seeming  paradox 
that  a  prohibition  against  a  limitation  of 
liability,  if  prescribed  by  the  common  law. 
would  be  valid,  and  that  a  like  prohibition 
prescribed  by  a  statute  would  not  be.  It 
is  not  clear  whether  it  is  meant  to  be  said 
that  in  the  first  instance  there  would  be, 
and  in  the  second  instance  there  would  not 
be,  a  proper  limitation  of  the  liberty  of  con- 
tract  and  a  valid  interference  with  inter- 
state commerce. 

The  other  division  of  the  court,  on  the 
other  hand,  expressed  the  view  that  '*the 
legislature  intended  its  action  to  be  co- 
extensive with  its  authority  to  act,  and  that 
the  statute  should  be  given  the  broadest  pos- 
sible application,**  and  held  to  cover  state 
and  interstate  messages,  and  "to  forbid*  a 
limitation  of  liability"  for  negligence,  and 
"to  make  void  the  stipulation  contained  in 
the  contract."  The  power  of  the  legislature 
to  pass  it  was  asserted,  and  that  it  did  not 
burden  interstate  commerce.  "The  eon- 
tract,"  it  was  said,  "was  made  in  the  state, 
is  single,  involves  in  its  performance  service 
of  defendant  within  and  without  this  state 
for  a  single  charge."  Tlie  service  was  not 
performed,  and  for  the  breach  of  the  tarn- 
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mon-law  and  contract  duty  the  milling 
company  has  brought  suit,  it  was  said,  and 
that  the  telegraph  company  seeks  to  avoid 
liability  by  the  stipulation  on  the  back  of 


was  affirmed  by  the  supreme  court;  it 
was  reversed  by  this  court  on  the  ground 
that  the  statute  was  a  regulation  of  inter- 
state commerce.    Of  the  correctness  of  that 


the  message.     To  this  defense  it  was  an-  conclusion  there  cannot  be  any  controversy, 

swered:  but  there  is  a  manifest  difference  between 

"By  the  law  of  the  state,  the  stipulation  the  statute  of  Indiana  and  the  statute  of 

is  of  no  force  or  effect.     The  court  so  de-  Michigan   and   their   purposes   and   effects. 

415]clared.    It  is  contended  here  *that  in  The  former  imposed  affirmative  duties,  and 

so  doing  the  court  was  in  error.   It  will  be  regulated  the  performance  of  the  business 

well  to  have  in  mind  the  effect  of  the  stat-  of     the     telegraph     company.     It     besides 

ute  as  it  was  applied   by   the  trial  court,  ignored  the  requirements  or  regulations  of 

Undoubtedly,   it  was  the  application   of  a  another  state,  made  its  laws  paramount  to 

local  law  to   the  contract.     But  th*»  local  the  laws  of  another  state,  gave  an  action 

law  does  not  attempt  to  state,  measure,  or  for  damages  against  the  permission  of  such 

define  any  duty  of  defendant,  or  to  estab-  laws  for  acts  done  within  its  jurisdiction, 

lish,  define,  or  fix  the  consequences  of  its  Such  a  statute  was  plainly  a  regulation  of 

miscarriage.     The  liability  of  defendant  is  interstate    commerce,    and    exhibited    in    a 

established   without  reference   to   the  stat-  conspicuous  degree  the  evils  of  such  inter- 

ute.     It  is  when   it  asks  to  be  discharged  ference  by  a  state,  and  the  necessity  of  one 

therefrom,  by  giving  effect  to  the  stipula-  uniform  plan  of  regulation.    The  statute  of 

tion.  that  the  local  law  l)ecompR,   if  at  all,  Michigan   has  no  such  objectionable  quali- 

effective.   These  considerations  answer  those  ties.     It   imposes   no  additional   duty.      It 

objections  which  are  based  upon  the  notion  gives  sanction  only  to  an  inherent  duty.    It 

that  the   local    law   has   been   given   extra-  declares  that  in  the  performance  of  a  serv- 

territorial    effect,    and    they    require,    also,  ice  public  in  its  nature,  that  it  is  a  -policy 

that  this  case  and  Western  U.  Teleg.  Co.  v.  of  the  state  that  there  shall  be  no  contract 

Pendleton,   122  U.   S.   347,   30  L.  ed.   1187,  against  negligence.     The  prohibition  of  the 

1   Inters.   Com.  Bep.  306,  7   Sup.  Ct.   Rep.  statute,   therefore,   entails   no   burden.      Jt 

1126,  shall  be  distinguished."  permits  no  release  from  that  duty  in   the 

Western  IT.  Tele^.  Co.  v.  Pendleton  leaves  public  service  which  men  in  their  inter- 
nothing  to  be  said  upon  the  principles  re-  course  must  observe, — the  duty  of  observ- 
lating  to  interstate  telegraphic  messages  ing  the  degree  of  care  and  vigilance  which 
and  tlie  limitations  upon  the  states  of  power  the  circumstances  justly  demand,  to  avoid 
to   regulate   them.     A   statute   of   Indiana  injury  to  another. 

was  adjudged  invalid  which  j>rescribed  that        We   have   seen   that  one  division   of  the 

despatclies    should    he    transmitted    in    the  supreme  court  of  the  state  was  of  the  view 

order   of   their   delivery,   whether   intended  that  if  the  prohibition  rested  on  the  com- 

for   delivery   within   or   without  the  state,  mon   law,   its  validity   could  not   be  ques- 

"under  penalty,  in  case  of  failure  to  trans-  tioned.  We  cannot  concede  such  effect  to  the 

mit,  or  if  postponed  out  of  such  order,  of  common  law  and  deny  it  to  a  statute.   Both 

$100,  to  be  recovered  by  the  person  whose  are  rules  of  conduct  proceeding  *from  [417 

despatch   is  neglected   or  postponed.'*     The  the  supreme  power  of  the  state.     That  one 

statute  was  construed  by  the  supreme  court  is   unwritten    and    the   other    written    can 

of  the  state  to  a])ply  to  despatches  not  de-  make  no  difference  in  their  validity  or  ef- 

livered  in  the  state,  even  against  the  prac-  feet.     The  common   law  did  not  become  a 

tice   of   the  companies,   authorized   by   the  part  of  the  laws  of  the  states  of  its  own 

laws  of  another  state.    The  message  was  de-  vigor.    It  has  been  adopted  by  constituional 

livered    to    the    telegraph    company    in    In-  provision,  by  statute  or  decision,  and,  we 

diana,  addressed  to  the  care  of  a  person  in  ^^v  sav  in  passing,  is  not  the  same  in  all 

Ottumwa,  Iowa   who  lived  over  a  mile  from  p„;ticuiars  in  all  the  states.    But,  however 

JrJ'  T?^\     T^^^   %    r    ^^^*""/^«^.^-  adopted,  it  expresses  the  policy  of  the  state 

livery  district.    These  facts  were  set  up  in  -     *!,      ..      •  T  .  i  j  •        u-    *  * 

the  answer,  and   that,   in   accordance   with  ^l'  *^*\*""^  ^*"«  ^"^^1  *"^  r/^^"^*  ^ 

the  custom  and  usage  of  the  office,  and  in  ^^*"^«  by  the  power  that  adopted  it    How. 

order    to    facilitate    the    delivery    of    the  ^^'^"'  ^^"  '^  ^*^®  ^"  ^^*^**^y  *^**^  *^®  «***" 

message,    a    copy    of    the    telegram    was  "*«  changing  it  does  not  possess? 
416] 'promptly    placed    in    the    postoffice.        It  is  to  the  laws,  whether  part  of  the  com- 

properly  addressed,  and  delivered  the  fol-  "i^n   ^«^^'  "^  '"""•*  '"  **^e  RUitutes  of  the 

lowing     morning.      And     it    was     averred  state,  that  we  look  for  the  validity  and  ex- 

that   this    was    in     accordance    with     the  tent  of  a  contract  between  persons.     They 

laws  of  Iowa.     A  demurrer  was  sustained  constitute    its    obligation.      How    far    this 

to  the   answer,   and   judgment  entered   for  principle  is  limited  by  the  commerce  clause 

the    plaintiff    for    the    sum    of    $100.     It  of   the  Constitution   of  the   United   States 
64  li.  ed.  1001 
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may  be  illustrated  by  several  cases  cognate 
to  the  one  at  bar. 

In  Cliicajnro,  M.  &  St.  P.  R.  Co.  v.  Solan, 
]G9  U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct. 
Rep.  289,  a  statute  was  considered  which 
prohibitod  any  railway  company  from  limit- 
ing its  liability  as  a  common  carrier.  Solan 
stied  the  company  to  recover  $10,000  dam- 
aj»e8  received  by  him  in  Iowa  from  the 
derailing,  by  the  company's  negligence,  of 
a  car  in  wliich  he  was  traveling  under  a 
written  contract  by  which  the  oonipany 
agreed  to  carry  him,  with  cattle,  from 
Rock  Valley  to  Chicago.  It  was  stipulated 
in  the  contract  that  the  company  should, 
in  no  event,  be  liable  to  the  owner  or  per- 
son in  charge  of  such  stock  for  any  injury 
to  his  person  in  any  amount  exceeding 
$500.  The  company  alleged  that  the  stipu- 
lation was  part  of  the  consideration  for  the 
transportation,  that  it  related  exclusively 
to  interstate  commerce,  that  it  was  valid 
at  common  law,  and  that  the  statute  of 
Iowa  was  void  and  unconstitutional,  "as 
being  an  attempt  to  regulate  and  limit  con- 
tracts relating  to  interstate  commerce." 
The  contentions  were  rejected.  The  court 
said: 

418]  *"Railroad  corporations,  like  all  oth- 
er corporations  and  persons  doing  business 
within  the  territorial  jurisdiction  of  a 
state,  are  subject  to  its  law.  .  .  .  The 
rules  prescribed  for  the  construction  of 
railroads,  and  for  their  management  and 
operation,  designed  to  protect-  persons  and 
property  otherwise  endangered  by  their  use, 
are  strictly  within  the  scope  of  the  local 
law.  They  are  not  in  themselves  regula- 
tions of  interstate  commerce,  although  they 
control,  in  some  degree,  the  conduct  and 
the  liability  of  those  engaged  in  such  com- 
merce. So  long  as  Congress  has  not  legis- 
lated upon  the  particular  subject,  they  are 
rather  to  be  regarded  as  legislation  in  aid 
of  such  commerce,  and  as  a  rightful  exer- 
cise of  the  police  power  of  the  state  to  regu- 
late the  relative  rights  and  duties  of  all 
persons  and  corporations  within  its  limits." 

It  was  further  said: 

"The  statute  now  in  question,  so  far  as  it 
concerns  liability  for  injuries  happening 
within  the  state  of  Iowa, — which  is  the 
only  matter  presented  for  decision  in  this 
case. — clearly  comes  within  the  same  princi- 
pled. It  is  in  no  just  sense  a  regulation  of 
commerce.  It  does  not  undertake  to  im- 
pose any  tax  upon  the  company,  or  to  re- 
strict the  persons  or  thinjrs  to  l)o  cairied. 
or  to  regulate  the  rate  of  tolls,  fares,  or 
freight.  Its  whole  object  and  elVeot  are  to 
make  it  more  sure  that  railroad  companies 
shall  perform  the  duty  resting  upon  them 
by  virtue  of  their  employment  as  common 
carriers  to  use  the  utmost  care  and  dili- 
1002 


gence  in  the  transportation  of  passengers 
and  goods." 

Pennsylvania  R.  Co.  v.  Hughes,  101  U.  8. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132, 
may  be  cited  as  pertinent.  It  determined 
the  validitv  of  the  common  law  of  Pennsvl- 
vania,  which  prohibited  the  common  carrier 
from  limiting  his  liability  for  his  own  neg- 
ligence, though  the  property  was  shipped 
from  New  York  to  a  town  in  Pennsvlvania. 
under  a  bill  of  lading  which  contained  a 
clause  limiting  the  carrier's  liability  to  a 
stipulated  •value  in  consideration  of  [419 
the  rate  paid,  the  shipper  having  been  oflered 
a  bill  of  lading  without  such  limitation  on 
payment  of  a  liigher  rate.  The  court  quoted 
at  length  from  the  Solan  Case,  and  conclud- 
ed as  follows: 

"We  can  see  no  difTerence  in  the  applica- 
tion of  the  principle  based  upon  the  manner 
in  which  the  state  requires  this  degree  of 
care  and  responsibility,  whether  enacted  in- 
to a  statute  or  resulting  from  the  rules  of 
law  enforced  in  the  state  courts.  The  state 
lias  a  right  to  promote  the  welfare  and 
safety  of  those  within  its  jurisdiction  by 
requiring  common  carriers  to  be  responsible 
to  the  ifull  measure  of  the  loss  resulting 
from  their  negligence,  a  contract  to  the  con- 
trary notwithstanding." 

There  is  a  difference  between  that  case 
and  this, — indeed  some  contrast.  In  that 
case  a  contract  was  made  in  New  York 
which  limited  the  liability  of  the  carrier, 
the  limitation  being  in  accordance  with  tlie 
laws  of  that  state;  it  was  dis»'egarded  in 
Pennsylvania,  where  the  act  of  negligence 
occurred,  and  the  law  of  the  latter  en- 
forced. In  this  case  the  contract  limiting 
liability  was  made  in  Michigan,  the  negli- 
gent act  occurred  in  another  state,  and  yet 
the  limitation,  it  is  insisted,  is  void*.  In 
other  words,  in  that  case  the  law  of  the 
state  was  disregarded;  in  this  case  it  is 
ftoiiffht  to  be  enforced.  These,  however,  are 
but  incidental  contrasts,  in  no  way  affect- 
ing the  basic  principle  of  the  cases,  which 
was  that  the  laws  passed  upon  were  exer* 
rises  of  the  police  power  of  the  states  in  aid 
of  interstate  commerce,  and,  although  in- 
cidentally afTeetinij  it,  did  not  burden  it. 

Western  U.  Telesr.  Co.  v.  James,  162  U.  S. 
650,  40  L.  ed.  1305,  16  Sup.  Ct.  Rep.  934. 
is  a  strong  example  of  the  same  distinctions. 
A  statute  of  Georgia  which  required  tele- 
graph companies  having  wires  wholly  or 
partly  within  the  state  to  receive  despatches 
transmit  and  deliver  them  with  due  dili- 
gence, under  the  penalty  of  $100,  was  ans- 
tained  as  a  valid  e.xercise  of  the  power  of 
the  state  in  relation  to  messages  by  telegraph 
•from  points  outside  of  and  directed  1430 
to  some  point  within  the  state.  It  will  be 
observed  that  this  case  in  lome  particulars 

S18  U.  8. 
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exhibits  a  contrast  to  Western  U.  Tcleg.  Co. 
V.  Pendleton,  122  U.  S.  347,  30  L.  ed.  1187, 
1  Inters.  Com.  Rep.  306,  7  Sup.  Ct.  Rep. 
1126,  and  yet  they  are  entirely  reconcila- 
ble, havinjT  a  common  principle.  In  the 
latter  case  the  law  passed  on  clearly  trans- 
cended the  power  of  the  stnte,  because  it 
directly  re<;ulated  interstate  connnerce,  as 
we  have  already  shown.  In  the  James 
Case  the  power  of  the  state  was  exercised 
in  aid  of  commerce.  In  the  latter  case 
prior  cases  were  reviewed,  and  the  princi- 
ple determining  the  validity  of  the  re- 
spective statutes  was  declared  to  be  whether 
they  could  be  "fully  carried  out  and 
olwyed  without  in  any  manner  ailectin^  the 
conduct  of  the  company  with  roi^ard  to 
the  performance  of  its  duties  in  other 
states."  It  was  said  that  a  statute  of  that 
kind,  as  it  would  not  "unfavorablv  allect 
or  embarrass"  the  telegraph  company  in  the 
course  of  its  employment,  should  be  hohl  val- 
id "until  Congress  speaks  upon  the  fiubject." 
And  it  was  observed  that  "it  is  the  duty 
of  a  telegraph  company  which  receives  a 
message  for  transmission,  directed  to  an 
individual  at  one  of  its  stations,  to  deliver 
that  message  to  the  person  to  whom  it  is 
addressed  with  reasonable  diligence  and  in 
good  faith.  That  is  a  part  of  its  contract, 
implied  by  taking  the  message  and  receiving 
payment  therefor."  And  there  can  be  liabil- 
ity to  the  sender  of  the  message  as  well  as 
to  him  who  is  to  receive  it.  The  telegraph 
company  in  the  case  at  bar  surely  owed  the 
obligation  to  the  milling  company  to  not 
only  transmit  the  message,  but  to  deliver  it. 
For  the  failure  of  the  latter  it  sought  to 
limit  its  responsibility, — to  make  the  meas- 
ure of  its  default  not  tlie  full  and  natural 
••ousequence  of  the  breach  of  its  obligation, 
but  the  mere  price  of  the  service,  relieving  it- 
self, to  some  extent,  even  from  the  perform- 
ance of  its  duty:  a  duty,  we  may  say,  if 
performed  or  omitted,  may  have  consequence 
l)eyond  the  damage  in  the  particular  in- 
stance. This  the  statute  of  the  state,  ex- 
421]  pressing  the  policy  of  the  state,  •de- 
clares shall  not  be.  For  the  reasons  stated 
we  think  that  this  may  be  done,  and  that 
it  is  not  an  illegal  interference  with  inter- 
state commerce. 

Another  contention  is  made.  It  is  urged 
that  the  statute  as  construed  violates  the 
14th  Amendment  of  the  Constitution  of  the 
I'nited  States,  in  that  it  abridcres  the  privi- 
leges and  immunities  between  citizens  of  the 
United  States,  and  deprives  the  telegraph 
company  and  the  persons  with  whom  it  does 
business  of  their  liberty  and  property  with- 
out due  process  of  law.  The  basis  of  tiiis 
contention  is  the  liberty  of  the  telegraph 
company  to  make  contracts.  It  is  rather 
late  in  the  day  to  make  that  contention. 
&4  L.  ed. 


The  regulation  of  public-service  corporations 
is  too  well  established,  both  as  to  power  and 
the  extent  of  the  power,  to  call  for  any  dis- 
cussion. It  is  true  such  power  is  not  un- 
limited, nor  is  tho  police  power  of  the  state, 
but  the  cases  we  have  cited  demonstrate 
that  the  statute  of  ^lichigan  is  not  in  excess 
of  such  powers. 

Lastly  it  is  said  that  the  statute  deprives 
the  telegraph  company  and  the  persons 
with  whom  it  does  business  of  the  equal  pro- 
tection of  the  laws.  This  is  sought  to  be 
sustained  on  the  ground  that  express  com- 
panies and  otiier  common  carriers  may  by 
contract  limit  their  liability.  The  argu- 
ment to  sustain  the  contention  is  in  effect 
that  which  we  have  considere<l.  If  an  un- 
!  just  discrimination  is  intended  to  be  assert- 
'  ed,  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557, 
43  L.  ed.  552,  19  Sup.  Ct.  Rep.  281,  is  an 
answer. 

Judgment  affirmed. 

Mr.  Justice  Holmes  dissents. 


•MOORE  PRINTING  TYPEWRITER  [422 
...Ni,    a    JSody    Corporate,   Russell 
\\.  Montague,  and  George  P.  Montague, 
Appts., 
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NATIONAL  SAVINGS  &  TRUST  COMPA- 
NY and  American  Planograph  Company, 
Bodies  Corporate,  Ernest  M.  Pease,  llenry 
J.  Gensler,  et  al. 

(See  S.  C.  Reporter's  ed.  422-43].) 

Pleudinsrs  —  judgment  on  —  necessity 
for  clerenclants  to  file  orig;inul  or 
cross  bill. 

1.  The  trustee  in  a  voting  trust  agree- 
ment, charged  with  the  duty  of  holding  and 
voting  the  corporate  stock  deposited  with 
it,  and  with  collecting  and  paying  over  the 
dividends  to  the  holders  of  the  trust  cer- 
tificates, which  files  a  bill  seeking,  in  ac- 
cordance with  the  trust  agreement,  to  be 
permitted  to  resign,  and  to  be  discharged 
from  all  liability  upon  transferring  the 
stock  to  the  new  trustee  chosen  by  the  hold- 
ers of  the  trust  certificates,  is  entitled  to 
judgment  on  the  pleadings  which  grants 
tiie  relief  sought  unless  those  defendants 
not  consenting,  but  asserting  in  their  an- 
swers claims  to  the  stock  antagonistic  to 
their  codefendants,  the  holders  of  the  trust 
certificates,  shall  comply  with  the  terms 
on  which  the  c»-»urt  will  permit  the  filing  of 
an  original  bill  or  cross  bill. 

(For  other  caBos,  see  Pleading.  81-85,  821- 
829.  in  Dlisrest  Sup.  Ct.  1008.] 

Pleading  -^  cross  bill  —  leave  of  court 

—  security. 

2.  Permission  to  file  a  cross  bill  which 
seeks  to  suspend  the  operation  of  a  decree 
for  the  discharge  of  the  trustee  in  a  vot- 
ing trust  agreement,  and   the  transfer  of 
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the  stock  to  the  new  trustee,  is  properly 
refused  defendants  who  assert  claims  to  the 
stock  antagonistic  to  the  holders  of  the 
trust  certificates,  unless  they  apply  for  an 
injunction  and  give  security, — especially 
where  there  are  some  shares  of  stock  held 
by  the  trustee  to  which  such  defendants 
as.«ert  no  claim. 

[For   other   ca5»08,    see   Pleading,   830-833,   In 
Digest  Sup.  Ct.   1908.1 

[No.  21.] 

Argued  Octol)er  27,  28.  1910.    Decided  No- 
vember  28,    1910. 

A  PPEAL  from  the  Court  of.  Appeals  of 
1\  the  District  of  Columbia  to  review  a 
decree  which  aflirmed  a  decree  of  the  Su- 
preme Court  of  the  District  for  the  dis- 
charge of  the  trustee  in  a  voting  trust 
agreement,  and  the  transfer  of  the  stock 
to  the  new  trustee.    Aflirmed. 

See  same  case  below,  31  App.  D.  C.  452. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  A.  Keigwfn  argued  the 
cause,  and,  with  Mr.  George  P.  Montague, 
filed  a  brief  for  appellants. 

Mr.  J.  J.  Darlington  argued  the  cause 
and  filed  a  brief  for  appellee  the  National 
Savings  &,  Trust  Company. 

Mr.  John  J.  Crawford  argued  the  cause 
and  filed  a  brief  for  appellees  holders  of 
trustee's  certificates. 

Mr.  J.  K.  M.  Norton  filed  a  brief  for  ap- 
pellees Richard  C.  Thompson  and  J.  Keitli 
M.  Norton. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity,  brouglit  by  the 
423]  National  Savings  *&  Trust  Company 
against  the  appellants  and  certain  others,  to 
obtain  a  decree  to  permit  it  to  resign  a  tru.st 
created  by  the  deposit  with  it  of  33,005 
shares  of  the  stock  of  the  American  Piano- 
graph  Company.  The  stock  was  deposited 
under  an  agreement  signed  by  George  R. 
Cornwall,  Marion  Bryan,  Charles  T.  Moore, 
and  others,  all  of  whom  were  made  parties 
to  the  bill.  The  agreement  contained  the 
following  provision: 

"And  it  is  hereby  mutually  agreed  by 
and  between  all  the  parties  hereto  that 
on  the  receipt  of  the  respective  certificates 
of  the  said  35,005  shares  of  stock  by  the 
said  trustee  from  the  parties  of  the  first 
part,  the  said  trustee  shall  cause  to  be  de- 
livered to  each  of  the  parties  of  the  first 
part  who  contribute  toward  said  35,005 
shares  an  assignable  trust  certificate,  which 
shall  recite  the  number  of  shares  so  deposit- 
ed by  him,  and  state  that  the  holder  there- 
of is  entitled  to  an  equitable  interest  in 
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the  said  35,005  deposited  shares  equivalent 
to   the   number   of   shares   so   conveyed    to 
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and  deposited  with  said  trustee  by  each 
of  said  depositors  respectively,  and  that 
the  holder  of  said  trust  certificate  or  cer- 
tificates has  no  right  to  vote  on  any  such 
shares,  but  shall  be  entitled  to  receive  his 
pro  rata  share  of  any  dividends  paid  on 
the  deposited  stock,  and  that  on  and  after 
March  31,  1911,  each  holder  of  such  trust 
certificate  will,  on  surrender  thereof  to  the 
said  trustee,  be  entitled  to  a  certificate  of 
an  eqtial  number  of  shares  of  stock  of  the 
American  Planograph  Company,  and  the 
trustee  shall  forthwith  cause  to  be  trans- 
ferred on  the  books  of  the  American  Piano- 
graph  Company  the  stock  so  held  in  trust, 
and  deliver  the  certificates  thereof  to  each 
of  the  holders  of  the  said  trust  certificates." 

The  agreement  transferred  the  legal  title 
to  the  trust  company,  and  authorized  it  to 
vote  the  stock  in  tlie  meeting  of  the  piano- 
graph  company,  "for  such  measures  and 
such  persons  as  the  owners  of  a  majority 
in  amount  of  said  trust  certificates  shall 
direct."  Also  to  collect  •dividends  and  [424 
pay  them  to  the  stockholders  of  the  trust  cer- 
tincates.  The  agreement  also  contained  the 
following  provision:  "It  is  further  agreed 
that  in  case  the  said  trustee  shall  decline 
to  accept  or  serve,  or  upon  the  resignation 
of  said  trustee  during  the  term  for  which  it 
is  or  may  be  appointed  or  elected,  then  the 
holders  of  a  majority  in  amount  of  the 
trust  certificates  shall  elect  a  trustee  to 
fill  the  vacancy  or  vacancies.'*  It  was  fur- 
ther provided  that  the  agreement  should 
continue  in  force  until  April  26,  1911,  but 
that  the  trust  might  be  dissolved  before 
that  time  by  a  vote  of  three  fourths  of 
the  depositors. 

It  is  alleged  in  the  bill  that  the  National 
Savings  k  Trust  Company  notified  the  de- 
positors of  its  desire  to  resign  its  position 
as  trustee,  and  that  the  depositors,  by  an  in- 
strument in  writing,  duly  nominated  and 
appointed  the  New  York  Trust  Company  of 
the  city  of  New  York  and  state  of  New 
York  to  be  trustee  in  its  place  instead. 
And  further,  that  the  22d  of  May,  1906, 
it  received  a  written  notice  from  the  ap- 
pellants, purporting  to  be  issued  by  them- 
selves and  others,  that  the  shares  have  been 
transferred  to  it  "by  breach  of  trust  on  the 
part  of  the  holders  of  certain  of  the  shares," 
who  were  trustees  of  the  appellants,  and 
that  suit  had  been  commenced  by  the  bene- 
ficiaries of  the  trust  in  the  state  of  West 
Virginia  against  the  planograph  company 
to  determine,  among  other  things,  the  own- 
ership  of   such   shares. 

It  is  also  alleged  that  two  suits  had  been 
brought  and  were  pending  against  the  Sav- 
ings k  Trust  Company  and  others  in  the 
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supreme  court  of  the  district,  respectively 
numbered  20,731  and  26,847,  in  which  re- 
straining orders  were  issued  and  were  en- 
forced, restraining  it  and  the  other  de- 
fendants, until  the  court *s  further  order, 
from  removing  or  attempt  to  remove  from 
the  District  of  Columbia,  and  from  selling, 
encumbering,  or  in  any  manner  disposing 
of  any  of  the  shares  of  the  stock  of  the 
planograph  company  in  its  possession  or 
425]  custody.  And  that  by  •reason  thereof, 
and  of  the  written  notice  served  upon  it  by 
the  Moore  company,  it  is  '*ad vised  that  it 
may  not  transfer  the  said  shares  of  stock 
in  its  possession  to  the  said  New  York  Trust 
Company  as  its  successor  in  the  said  trust, 
witliout  the  risk  of  liability  and  loss,  except 
through  the  aid  of  this  court,  and  that  it 
is  entitled  in  its  said  capacity  as  a  trus- 
tee to  apply  to  this  court  for  its  instruc- 
tions and  its  protection  in  the  premises." 

The  prayer  of  the  bill  was  that  the  Sav- 
ings &  Trust  Company  "may  be  permitted 
to  resign  and  retire  from  its  said  trust,  and 
to  surrender  the  shares  of  stock  now  held 
by  it  to  a  new  trustee;  and  that  the  com- 
plainant may  be  instructed  by  the  courts  as 
to  the  manner  and  form  of  transfer  by  it 
to  its  successor  in  the  said  trust." 

Costs  were  also  prayed  and  general  re- 
lief. Copies  of  the  various  instruments  re- 
ferred to  were  attached  to  the  bill. 

The  answer  of  the  Moore  company  neither 
admitted  nor  denied  the  averments  of  the 
bill,  except  that  it  admitted  giving  notice 
to  the  Savings  k  Trust  Company  as  alleged 
by  it  and  the  pendency  of  the  suit  in  West 
Virginia,  as  alleged.  Also,  that  the  shares 
of  stock  stand  in  the  name  of  the  Savings 
&  Trust  Company  on  the  books  of  the  piano- 
graph  company. 

The  answer  alleges  new  matter  to  the  fol- 
lowing effect:  In  January,  1000,  Moore, 
Bryan,  and  Cornwall,  three  of  the  appel- 
lants, entered  into  a  conspiracy  for  the  pur- 
pose of  wrecking  the  Moore  company  and  a 
company  called  in  the  answer  the  Lioma- 
trix,  the  stock  of  which  is  owned  by  the 
Moore  company,  and  acquiring  for  them- 
selves the  assets  of  tlie  Moore  company, 
including  certain  inventions  of  Moore.  To 
this  end  they  procured  the  organization  of 
the  planograph  company,  the  purposes  of 
which  were  of  the  same  general  character 
with  those  of  the  Moore  company. 
426]  'Afterwards,  by  the  use  of  the  new 
incorporation  and  by  a  course  of  fraudulent 
representations  and  conduct,  which  included 
the  piracy  of  the  most  valuable  machine 
of  the  Moore  company,  the  officers  of  the 
latter  company  were  induced  to  l)elieve  that 
the  planograph  company  possessed  some 
inventions  of  great  value,  and  that  the 
Moore  company  would  be  benefited  by  a 
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consolidation  of  the  two  companies.  Such 
consolidation  was  effected  in  1901,  upon 
terms  and  in  a  manner  which  gave  com- 
plete control  of  the  consolidated  companies 
to  the  confederates,  and  that  they  have 
used  such  control  for  their  own  pro/it,  and 
have  by  various  fraudulent  means  possessed 
themselves  of  a  very  large  part  of  the 
35,005  shares  of  that  company's  stock,  de- 
posited with  the  Savings  &  Trust  Company. 
A  detail  of  the  transactions  by  which  this 
was  effected  is  not  necessary  to  recite. 

The  answer  concludes  as  follows: 

"This  defendant  admits,  on  the  allega- 
tions set  forth  in  the  bill  of  complaint,  that 
the  plaintiff  is  entitled  to  resign  and  be 
relieved  of  its  trust,  but  it  alleges,  on  in- 
formation and  belief,  that  the  New  York 
Trust  Company  has  not  consented  to  ac- 
cept said  trust;  and,  further,  that  no  other 
responsible  trust  company  will  be  likely  to 
accept  the  same  if  it  has  full  knowledge  of 
the  facts,  and  in  view  of  all  the  facts  and 
circumstances  hereinabove  set  forth,  includ- 
ing the  restraining  orders  granted  by  this 
court  in  equity,  suits  Nos.  26,731  and 
26,847,  referred  to  in  the  bill  of  complaint, 
which  orders  still  remain  in  force,  and 
prohibit  the  removal  or  transfer  of  the 
said  35,005  shares  of  planograph  stock,  de- 
fendant submits  that  the  plaintiff  can  be 
granted  relief  and  the  rights  of  all  parties 
protected  only  by  the  appointment  of  a 
receiver  for  the  said  35,005  shares  of  plano- 
graph stock  affected  by  said  trust,  who  shall 
hold  said  stock  subject  to  the  orders  of  this 
court  until  the  rights  of  the  various  claim- 
ants thereto  have  been  settled  and  deter- 
mined." 

•Certain  exhibits  were  attached  to  [427 
the  answer,  by  which  it  is  alleged  its  al- 
legations are  sustained. 

The  individual  appellants,  by  a  joint 
answer,  adopted  that  of  the  Moore  company. 

All  of  the  other  defendants  in  the  suit 
and  appellees  here  answered,  and  gave  con- 
sent to  an  order  permitting  the  Savings  k 
Trust  Company  to  resign  its  trust  and  sur- 
render the  shares  of  stock  held  by  it  to 
the  New  York  Trust  Company.  Two  of 
those  so  consenting  are  the  complainants 
in  the  suits  Nos.  20,731  and  20,847,  referred 
to  above. 

The  cause  was  set  down  for  hearing  on 
bill  and  answers,  and  on  the  13th  of  De- 
cember, 1007,  it  coming  on  to  be  heard,  a 
decree  was  entered,  authorizing  and  direct- 
ing the  Savings  k  Trust  Company  to  de- 
liver to  the  New  York  Trust  Company  all 
of  the  certificates  of  stock  in  the  American 
Planograph  Company  which  it  held  by  vir- 
tue of  the  agreement  alleged  in  its  bill, 
"and  to  make  such  indorsement  upon  such 
certificates  as  may   be  required   to  enable 
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its  said  successor  to  take  complete  title  to 
such  certificates."  And  it  was  ordered  that 
upon  compliance  with  the  decree  it  should 
be  discharged  from  all  liability  to  the  de- 
fendants in  the  suit  in  respect  of  such  cer- 
tificates and  its  action  as  trustee  under 
such  agreement. 

The  decree  concluded  as  follows: 

**Providod,  however,  that  this  decree  and 
order  sliuU  be  void  if,  on  or  before  tlie  23d 
of  December,  1007,  the  defendants  the 
M(M»ro  Printing  Typewriter  Company,  Rus- 
sell W.  ^Montague,  and  George  P.  ^lontague, 
or  one  or  mom  of  said  last-named  defend- 
ants, by  way  of  a  cross  bill  in  this  case  or 
by  original  bill  in  this  court,  as  they  may 
be  advised,  shall  apply  for  and  obtain  a 
restraining  order  or  injunction  with  under- 
taking and  security  as  required  by  equity 
rule  42  of  this  court,  prohibiting  such  trans- 
fer of  said  certificates.'* 

The  decree  was  made  by  consent  of  all 
428]  parties  except  *by  the  Moore  com- 
pany and  the  individual  appellants. 

On  December  13  tiie  Moore  company  of- 
fered a  cross  bill,  which  repeated  the  charg- 
es of  fraud  contained  in  its  answer,  and 
made  other  charges  of  misconduct.  It 
prayed  that  the  Savings  &  Trust  Company 
be  required  to  hold  the  stock  subject  to 
such  order  or  orders  as  should  thereafter 
be  made,  and  that  it  be  a  trustee  of  such 
stock  for  the  purpose  of  the  cause,  and  that, 
in  the  event  that  it  be  permitted  to  resign, 
the  p(»rson  substituted  for  it  be  deemed  a 
trustee  of  the  stock,  and  hold  it  subject  to 
the  orders  of  the  court.  The  other  relief 
prayed  is  not  necessary  to  mention. 

l-i<»a\e  to  file  the  cross  bill  was  gi*anted. 
Nothing  else  was  done  under  it,  but  the 
appellants  took  an  a])peal  from  the  decree 
to  the  court  of  ap[)eals,  by  which  court  the 
decree  was  affirmed. 

The  contentions  of  the  parties  turn  upon 
the  question  whether  or  not  the  bill  is  one 
of  interpleader.  Appellants  contend  that 
it  is  one  in  the  nature  of  interpleader,  being 
in  some  resjieets  identical  with  it,  but  in- 
volving "another  ])rinciple  of  equity,  name- 
ly, a  trust;  and  it  has  therefore  a  greater 
KC(q>e,  and  is  free  frf»m  many  of  the  techni- 
cal restrictions  of  strict  interpleader,  par- 
ticularly as  applied  to  bailors  and  bailees, 
principal  and  agent,"  etc. 

The  court  of  ap))eals  considered  the  bill 
as  one  of  strict  interpleader,  and  rejected 
the  contention  of  appellants  (they  were  ap- 
pellants also  in  the  court  of  appeals),  be- 
cause the  claim  "asserted  was  not  derived 
from  the  contractual  relation  existing  be- 
tween plaintilT  [Savings  &  Trust  Company] 
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and  the  depositors  of  the  stock."  In  other 
words,  that  the  claim  of  appellants  and  the 
claim  of  the  depositors  were  not  derived 
from  a  common  source. 

The  court  of  api>eals  quoted  from  Rich- 
ardson V.  Belt,  13  App.  D.  C.  200,  as  fol- 
lows : 

*''An  essential  foundation  of  the  [429 
equity  of  interpleader  is  that  the  party 
seeking  the  relief  must  not  be  under  an 
independent  or  special  liability  to  one 
of  the  claimants.  Adams,  Eq.  204;  3 
Pom.  Eq.  Jur.  §  1327.  Where  there  is 
an  independent  liability  of  the  party  seek- 
ing the  relief  to  one  of  the  several  de- 
fendants, arising  out  of  the  relations 
subsisting  between  them,  or  upon  a  spe- 
cial contract  creating,  for  example,  the 
relation  of  bailor  and  bailee,  landlord  and 
tenant,  or  creditor  and  debtor,  there  can 
be  no  intx'rpleader,  unless  it  be  made  to  ap- 
pear that  others  have  acquired  a  claim  of 
title  or  interest  derived  under  the  said  lia- 
bility."    [31  App.  D.  0.  458.] 

But  it  is  not  necessary  to  consider  the 
essentials  of  a  bill  of  intcrplcailer  or  one 
in  the  natui*e  of  interpleader.  It  is  very 
certain  that  the  bill  in  the  pending  case 
was  not  intended  to  be  either.  The  prayer 
of  the  bill  is  for  permission  to  resign  tlie 
trust  created  by  the  agreement  between  the 
Savings  &  Trust  Company  and  the  depos- 
itors of  the  stock, — a  right  which  tlie  agree- 
ment e\]>ressly  gives  it.  But  appellants 
say : 

"In  the  present  case,  cither  the  complain- 
ant, the  trust  comi>any,  had  a  right  to  com- 
pel the  ad  vers*'  claimants  to  come  into  court 
and  litigate  their  claims,  or  it  had  not.  If 
it  had  not,  the  bill  sliould  have  l)ecn  dis- 
missed. If.  on  the  other  hand,  it  ha<l  such 
right,  as  it  clearly  had,  then  the  stock  in 
controversy  should  have  bi^n  awarded  to 
the  parties  who  established  their  owner- 
ship to  it;  that  is,  to  the  appellants;  who, 
it  is  submitted,  fully  established  their 
claims,  while  tlie  defendant-appellees  practi- 
cally made  default,  which,  in  a  case  of  this 
nature,  amounts  to  a  confession  that  they 
had  no  right  or  title  as  against  appellants 
to  the  thing  in  controversy." 

The  assumptions  of  these  statements  are 
not  justified.  The  complainant  did  not 
bring  the  appellants  into  court  to  interplead 
their  claim  to  the  stock  with  the  depositors 
of  it.  The  complainant  sought  only  by  its 
bill  to  terminate  'its  relation  to  the  [420 
depositors  of  the  stock,  and  transfer  the  trust 
it  had  undertaken  to  someone  else.  There 
were  giMKl  reasons  for  doing  so.  It  had  tak- 
en the  custody  of  and  assumed  duties  in  re- 
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gard  to  property  the  title  to  which  had  eome 
into  dispute.  Kvery  act  that  was  done  in  dis- 
charge of  those  duties  would  be  under  the 
shadow  of  illegality  and  the  possibility  of 
litigation.  And,  besides,"  something  had 
been  done  under  the  trust,  the  propriety  oT 
which  might  be  questioned  by  the  new 
claimants  to  the  property.  Whether  jus- 
tifiably was  submitted  to  the  court,  and 
likewise  the  responsibility  of  the  new  trus- 
tee. It  must  be  remembered  that  after  the 
Savings  &,  Trust  Company  received  notice 
of  the  now  claimants  of  the  stock,  it  had 
to  proceed,  if  it  proceeded  at  all,  in  the  pos- 
sibility of  such  claim  being  declared  the 
legal  one.  It  souglit,  thorofore,  to  relieve 
itself  of  the  trust  and  receive  a  complete 
discharge  from  past  and  future  responsi- 
bility. The  appellants  sought  to  make  it 
a  trustee  for  them  during,  it  may  be,  a 
protracted  litigation.  It  was  something 
more,  as  we  have  seen,  than  a  mere  holder 
of  the  stock.  It  had  active  duties  to  per- 
form. .  We  see  no  error,  therefore,  in  the 
action  of  the  court  on  the  bill  and  answers. 

But  it  is  said  that  the  trial  court  erred 
in  refusing  to  receive  the  cross  bill  except 
upon  the  terms  prescribed  in  the  decree, 
which  were,  as  we  have  seen,  that  they  ap- 
ply for  an  injunction  and  give  a  bond,  a^ 
provided  by  equity  rule  42  of  the  court.  In 
the  motion  for  permission  to  tile  the  qtohh 
bill,  orders  were  asked  that  would  have 
suspended  the  operation  of  tlie  decree  and 
the  transfer  of  the  stock  certifirates.  And 
it  will  further  be  observetl  that  the  stock 
was  not  to  be  transferred  by  the  de(;ree 
to  those  whose  title  ap[)ellants  were  seeking 
to  devest,  but  to  a  re8i>onsible  trust  com- 
pany, and  that  there  were  shares  of  stock 
liehi  by  tlie  trust  company  in  which  others 
had  an  interest  wliicli,  it  is  not  contended, 
is  subject  to  a  trust  in  favor  of  appellants. 
431]  The  puipnse  of  the  cross  •bill  was 
therefore  to  prevent  the  use  of  property  un- 
der a  claim  of  title  to  it  which  would  take 
time  to  determine,  and  it  was  not  inequi- 
table in  the  court  to  recpiire  security  of 
the  appellants, — the  security  which  was  re- 
quired of  other  litigants  who  sought  the 
same  kind  of  relief. 

Appellants,  however,  contend  that  the  re- 
quirement was  inequitable,  bcause  the 
amount  of  the  bond  would  have  l)een  large 
and  beyond  their  ability  to  give.  But  we 
may  not  assume  that  the  court's  action 
would  have  been  in  excess  of  what  the  cir- 
cumstance would  have  justified.  The  ap- 
|>el1ants  did  not  invoke  further  action,  but 
took  an  appeal,  even  before  the  expiration 
of  the  time  which  they  had  been  given  to 
comply  with  the  provision  of  the  decree. 
Decree  affirmed. 
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PANY  and  F.  L.  Shaw,  Sheriff  and  Tax 
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LOUISIANA    &    ARKANSAS    RAILWAY 

COMPANY. 

(See  S.  C.  Reporter's  ed.  431-438.) 

Error  to  state  court— decision  of  Fed- 
eral question  —  iinpairini;  contract 
obligations. 

1.  A  decree  of  a  state  court  adverse  to 
the  contention  that,  if  the  state  Constitu- 
tion confers  on  one  railway  company  an  ex- 
emption from  a  special  tax  granted  in  aid 
of  another  railway  company,  it  impairs 
contract  obligations,  is  reviewable  in  the 
Kedcrul  Supreme  Court,  although  the  state 
court  rested  its  decision  in  part  upon  the 
ground  that  tlie  latter  railway  company  had 
not  acquired  all  of  its  contract  rights  be- 
fore the  adoption  of  the  Constitution. 
[For  other  cases,  soc  Appeal  and  Error,  137G- 

1302,    ill    DiKL'Hl   Sup.    Ct.    1UU8.J 

Error  to  state  court  — scope  of  review 
•—construction  of  state  Constitution. 

2.  The  construction  given  by  a  state  court 
to  the  immunity  of  railway  companies  from 
taxation,  granted  by  the  state  Constitution, 
as  extending  to  a  special  tax  in  aid  of  an- 
other railway  company,  is  conclusive  on  the 
Federal  {Supreme  Court  in  determining,  on 

XoTK. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  ^lartin 
v.  Hunter,  4  L.  ed.  U.  8.  97;  Hamblin  v. 
Western  Land  Co.  37  L.  ed.  U.  S.  207;  Ke 
Buchanan,  39  L.  etl.  IT.  S.  884;  and  Kipley 
V.  Illinois,  42  L.  ed.  IJ.  S.  908. 

On  what  adjudications  of  state  courts 
can  l>e  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by  writ 
of  error  to  those  courts — see  note  to  Apex 
Traiisp.  Co.  v.  Garbade,  02  L.R.A.  613. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew,  63 
L.R.A.  33. 

On  error  to  state  courts  in  cases  present- 
ing questions  of  impairment  of  contract 
obligations — see  note  to  Osborne  v.  Clark, 
51  L.  ed.  U.  S.  019. 

On  what  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  judg- 
ments of  state  courts — see  note  to  Mis- 
souri ex  rel.  Hill  v.  Dockery,  63  L.R.A.  571. 

As  to  what  laws  are  void  as  impairing  ob- 
lijjation  of  contracts — see  notes  to  Franklin 
County  Grammar  School  v.  Bailey,  10 
L.R.A.  405;  Fletcher  v.  Peck,  3  L.  ed.  U. 
S.  162;  McCanna  v.  Citizens'  Trust  & 
Surety  Co.  24  C.  C.  A.  20;  Montana  Ore- 
Purchasing  Co.  V.  Boston  &  M.  Consol.  Cop- 
per &  S.  Min.  Co.  35  C.  C.  A.  12. 

On  corporate  taxation  as  affected  by  the 
contract  clause  in  the  Federal  Constitution 
— see  note  to  Adams  v.  Yazoo  &  M.  Valley 
R.  Ca  60  L.R.A.  33. 
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writ  of  error  to  tlie  state  court,  whether 
such  constitutional  provision  impairs  con- 
tract obligations. 

[For  other  cases,  nee  Appeal  niid  Error,  2124- 
2157.  in  Dli^'est  Sup.  Ct.  1008.] 

Constitutional    law  —   Impairing    con- 
tract   obligations  — taxation. 

3.  The  obligation  of  a  valid  municipal 
grant  of  a  special  tax  of  5  mills  in  aid  of  a 
specified  railway  company,  effective  against 
all  the  taxable  property  in  the  parisli,  is  not 
unconstitutinnnlly  impaired  by  the  subse- 
quent adoption  of  a  new  state  Constitu- 
tion under  which  any  property  in  the  par- 
ish passing  into  tlie  possession  of  any 
railroad  tliereafter  constructed  becomes  ex- 
empt from  the  tax. 
[For    other    cnsos,    see    Constitutional    Law, 

iar>l-l378,  in   Dl|?est  Sup.  Ct.  1908.] 

[No.   38.] 

Argued  Novemlier  4,  1910.    Decided  Novem- 
ber 28,   3910. 

IN  ERROR  to  the  Supreme  Court  of  Lou- 
isiana to  review  a  decree  which,  revers- 
ing a  decree  of  the  District  Court  in  and 
for  the  Parish  of  Winn,  in  that  state,  en- 
joined tlie  collection  from  one  railway  com- 
pany of  a  tax  granted  in  aid  of  another 
railway  company.     Affirmed. 

See  same  case  below,  121  La.  997,  46  So. 
094. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  A.  Gnnby  argued  the  cause,  and, 
vrith  Mr.  Allan  Sholars,  filed  a  brief  for 
plaintiffs  in  error. 

Mr.  Henry  Moore,  Jr.,  argued  the 
cause,  and,  with  Messrs.  H.  H.  White, 
Henry  Moore^  and  Samuel  Herrick,  filed 
a  brief  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  reverse  a  de- 
cision of  the  supreme  court  of  Louisiana 
granting  an  injunction  to  the  plaintiff,  the 
Louisiana  &  Arlcansas  Railway  Company, 
the  defendant  in  error,  against  the  collection 
486]  from  it  of  'a  special  tax  in  favor  of  the 
Arkansas  Southern  Railway  Company,  the 
plaintiff  in  error.  121  La.  997,  46  So.  994. 
The  agreed  facts  are  these:  By  art.  230  of 
the  state  Constitution  of  1898,  any  railroad 
thereafter  constructed  before  January  1, 
1904,  was  to  be  exempt  from  taxation  for 
ten  years  from  completion,  upon  certain 
conditions.  The  plaintiff  built  its  road 
through  the  parish  of  Winn  and  gained  the 
right  to  the  exemption.  The  defendant, 
plaintiff  in  error,  claims  its  rights  under 
a  vote  of  the  same  parish  on  February  1, 
1898,  granting  a  tax  of  6  mills  to  a  prede- 
cessor to  whose  rights  the  defendant  has  suc- 
ceeded This  vote  was  valid,  aad  effective 
1098 


against  all  taxable  property  in  the  parish. 
James  v.  Arkansas  Soutliern  R.  Co.  110  La. 
145,  34  So.  337.  Act  35,  §  6,  1880.  Const. 
1879,  art  242.  By  its  terms  the  grant  was 
for  ten  years  from  the  completion  of  the 
road,  the  police  jury  adding  a  condition 
that  the  railroad  should  be  completed  into 
Winnlield  within  three  years  from  the  date 
of  the  vote.  Afterwards  the  police  jury  ex- 
tended the  time  to  May  1,  1901,  on  or  before 
which  date,  and  before  the  acquisition  of  its 
right  of  way  and  ground  by  the  plaintiff, 
the  road  was  finished.  It  was  accepted  by 
the  police  jury  and  taxes  have  been  levied 
and  paid  in  accordance  with  the  vote,  be- 
ginning with  the  year  1001.  The  defendant 
was  proceeding  to  levy  on  the  property  of 
the  plaintiff  in  the  parish,  and  says  that 
if  the  Constitution,  of  1S98  is  construed  to 
confer  an  exemption  from  this  tax  upon 
the  plaintiff,  it  impairs  the  obligation  of 
contracts,  contrary  to  art.  1,  §  10,  of  the 
Constitution  of  the  United  States. 

Tlie  plaintiff  says  tliat  there  is  no  con- 
stitutional question  before  tliis  court  be- 
cause  the  supreme  court  of  Louisiana  put 
its  decision  partly  upou  the  ground  that 
the  defendant  had  not  acquired  all  of  its 
contract  rights  before  the  adoption  of  the 
Constitution  of  1898.  Of  course,  this  court 
must  satisfy  itself  upon  that  point,  and 
and  therefore  has  jurisdiction.  Sullivan  v. 
Texas,  207  U.  S.  416,  423,  52  L.  ed.  274, 
277,  28  Sup.  Ct.  Rep.  215.  'On  the  [4  37 
other  hand,  the  defendant  asks  us  to  review 
the  construction  given  to  tlic  .state  Constitu- 
tion as  extending  tlie  immunity  granted  by 
the  above-mentioned  art.  230  to  special 
taxes  like  this.  Upon  that  point,  equally, 
of  course,  we  follow  tlie  state  court.  Louis- 
ville &  N.  R.  Co.  V.  Kentucky,  183  U.  S. 
503,  508,  46  L.  ed.  29S,  302,  22  Sup.  Ct. 
Rep.  05;  Missouri  v.  Dockery,  101  I'.  S. 
165,  171,  48  L.  ed.  133,  134,  63  L.R.A.  671, 
24  Sup.  Ct.  Rep.  53.  Leaving  these  pre- 
liminaries behind,  we  come  to  the  point  of 
the  case. 

We  shall  not  consider  whether  the  vote 
is  to  be  regarded  as  having  been  simply  an 
offer  at  tiie  time  of  its  passage,  in  con- 
sideration of  acts  to  he  done  thereafter, 
and  as  having  become  a  contract  only  when 
the  road  was  finished,  that  is  to  say,  after 
tlie  Constitution  of  1808  went  into  effect. 
See  Wads  worth  v.  Eau  Claire  County,  102 
U.  S.  534,  538,  539,  26  U  ed.  221,  223,  224. 
We  shall  assume,  without  deciding,  that  it 
became  binding  at  once,  by  statutory  au- 
thority, after  the  analogy  of  a  covenant  (ace 
Wisconsin  &  M.  R.  Co.  v.  Powers,  191  U.  S. 
379,  386.  48  L.  ed.  229,  231,  24  Sup.  Ct.  Rep. 
107),  although  liable  to  be  defeated  by  the 
nonperformance  of  the  condition  attached. 
We   assume    also    that   the   condition    waa 
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Batisfieil  and  the  right  to  the  tax  earned,  the  obligation  of  contracts  with  a  municipal 
and  that  when  earned  it  had  the  Bume  school  board  does  not  present  a  case  for  a 
validity  and  force  as  if  It  had  been  gained  wit  of  error  from  the  Federal  Supremo 
l-efore  the  Constitution  was  adopted.  It  ^°"'^  to  review  a  decri-e  of  a  state  court 
-.,  ,  ..  .  i.j  which  refused  mandnmus  to  compel  the 
appears  further  from  "hat  we  have  stated  ^f  »  u«  to  pay  clai.ns  and  ju<lfe.me"tH 
that  when  the  right  to  the  tax  accrued,  the  ^awd  upon  such  contracts,  which  rests 
land  now  in  the  hands  of  the  plamtilTa  mainly  on  the  (jrounda  that  the  relators  were 
rood  was  liable  to  tniation.  But  these  facU  guilty  of  laches,  and  that  tlie  stntnlp  relied 
and  asBuniptioiis  are  not  enough  to  make  upon  as  authorizing  such  contracts  did  not 
out  the  defendant's  case.  empower  the  school  hoard  to  make  eon- 
No  doubt  a  state  might  limit  its  con-  trncU  in  such  wise  as  to  bind  the  munici- 
trol  over  the  power  of  a  municipal  body  to  P"'''?  *"  '"'y  ^he  tax,  nfither  the  C.»i8titu- 

.       ,          ,1 ■  ■__  ,,  ,     „  ,         _ ,     _.'  tion  nor  any  aubseouent  lesishition   liavina 

taK  liv  authfiri;:inK  it  to  make  contracts  on  ,     _   ._     ,    J        -^i       -      r.       *                  fi 

-■ ...      ...         ...                       ,,,,  ,_.  _  been  invoked  or  enforced  bv  the  court. 

the  faith  of  It*  es.sting  powers    (Wolff  t.  [y„  „,h„  ^.^  ^  ^         ,  -..^  u„<,r.  1376- 

Nctr  Orleans,  103  U.  S.  358,  20  L.  ed.  395;  1392,  la  Diseit  Sup.  Ct.  ISOS.j 
|j>uisiniia  ex  rel.  Hubert  v.  New  Orleans,  216 

I'.  S.  170,54  L.ed.  144,  30  Sup.  Ct.  Itep.  40),  INo.  «.] 
although,  nnles-i  it  did  limit  itself  with  a 
certain   diatinctness  of   implication,  a  sub- 
ordinate  body  would  contract  subject,  not 
parninount,    to    the    power    of    the    state 

(Manignult  v.  Spriufis,  199  U.  8.  473,  460,  |N  ERROR  to  the  Supreme  Court  of  the 

50  L.  ed.   274,  276,  26  Sup.  Ct.  Rep.   327;  J    State  of  T^uisiiina  to  review  a  judgment 

■138)  Knoxvilie  Water  'Co.  v.  Knoxville,  189  which  alfirmcd  a  judsnicnt  of  the  Civil  Dia- 

I'.  S.  434, 43N.  47  L.  ed.  S87,  801 ,  23  Sup,  Ct.  trict  Court  of  the  Parish  of  Orleans,  deny- 

Rep.  531).     But  there  ia  no  such  limitation  ing   mandamus    to    compel    the    levy    of   a 

on  contracts  made  with  the  New  Or- 

tlie   state    to   promise    and    levy    a    tax   in  leans  school  board.     Dismissed  for  want  of 

future  years  on  the  taxable  property  in  the  jurisdiction. 

parish  does  not  purport  to  limit  tlie  power  Sen    same   case   below,    121   La.   762,   46 

of  the  state  to  say  what  property  shall  be  So.  703. 

tajtahle  when  the  time  coinps,— at  least,  by  The  facts  are  stated  in  the  opinion. 
general  regulations  not  aimed  at  siding  a 
evasion  of  the  promise  it  has  allowed. 
vote  by  a  parish  to  pay  5  mills  on  all  tl 
taxable  property  within   its  boundaries  re-  Mr.  St.  Clair  AdaiiiB  arRued  the  cause, 
fers  on  its  face  to  a  determination  by  the  and,  with  Mr.  J.  D.  Moore,  tiled  a  brief  for 
sovereign   as   to  what   that   property   shall  defendant  in  error, 
be.     See  Arkansas  Southern  R.  Co.  v.  Wil- 
son,  118    La.   305,   401,   42    So.   ST6.      The  Mr.  Justice  Holmes  delivered  the  opin- 
notinn  that  the  statute  and  the  vote,  sepa-  ion   of  the  court: 

rately  or  together,  precluded  the  state  from  This  is  a  petition   for  mandamus  to  di- 

erecting   n    joit   that   should    be    frpc    from  rect  the  levy  of  a  special  tax  of  1 }  mills  to 

such  claims,  is  untenable  on  its  face.     The  pay  claims  and  Judgments  against  the  New 

same    reasoning    allows    the    state    to    go  Orleans   school   board,    based    on    contracts 

farther,  as  it  haa  done.    We  agree  with  the  made  by  tEie  board  with  teachers  nod  others 

Supreme  Court  that  it  did  not   transgress  during  the  years  1874.  187&,nnd  1870, under 

the  Constitution  of  the  United  States.  the  I^uisinnn  set  SH  nf  1873.     Tlie  ground 

Decree  RfBrtned.  of  the  petition  is  that,  under  the  act,  th« 

contracts  were  autliorize<l  and  ncre  piiyal>le 
out  of  a  special  tax,  unlimited  in  amount; 

that  an  attempt  to  limit  taxation  in  arti' 


Not*. — On   tiie  gpncral   subject  of  writs 

<-  of  error  from   tlie   I'nited   States  Supreme 

MAYOR   AND   COUNCIL  OP   THE   CITY     Court  to  state  courts— rco  noti's  to  ilartin 

OF   NEW   ORLEANS,  v.  Hunter,  4  L.  ed.   U.  S.  97:   Hamhiin  t. 

Western  Land  Co.  37  L.  e<I.  U.  S.  207;   Re 

{See  S.  C.  Reporter's  ed.  438-442.)  Buchanan.  39  L.  ed.  U.  S.  884;  and  Kiplcy 

V.  Illinois.  42  T,.  ed,  U.  S.  998. 

Error  to  stnte  court  —  decision  ot  Fed-         On   what   adjudicatioust   of   state   courts 

ercil    qiicfltion   —   impairing   contract     can   be  brought  up   for   review   in   the  Su- 

obllgntinns.  preme  Court  ot  the  United  States  by  writ 

The   contention    that   an   attempt   in   the     of  error  to  those  courts— see  note  to  Apex 

SUte  Constitution  to  limit  taxation  impairs    Transp.  Co.  t.  Oftrbade,  02  L.R.A.  £13. 

ft4  !>.  ed.  »••• 
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cle  232  of  the  state  Constitution  of  1898 
18  void  as  to  them,  because  it  impairs  their 
obligation,  contrary  to  article  1,  §  10,  of 
the  Constitution  of  the  United  States 
(Louisiana  ex  rel.  Hubert  v.  New  Orleans, 
216  U.  S.  170,  175-178,  ante,  144,  147,  148, 
30  Sup.  Ct.  Rep.  40) ;  and  tliat  a  sufTicicnt 
amount  has  not  been  levied  for  the  years 
mentioned.  The  supreme  court  denied  the 
mandamus  (121  La.  762,  46  So.  798),  and 
this  writ  of  error  was  brought. 

Tlie  plaintiffs  in  error  arc  met  .it  tlic  out- 
set by  a  denial  of  the  jurisdiction  of  this 
court.     The  main  ij^rounds  upon  which  the 
supreme  court  of  the  state  decided  tlie  case 
Mere  that  tlie  relators  had   been  j^uilty  of 
laches,   and  that   the  act  of   1873   did   not 
authorize    contracts    to    be    made    by    the 
scliool   hoard    in   such    wise   an  to  bind   the 
city  to  levy  the  tax.    Tlie  court  did  not  pur- 
port to  rely  upon  the  Constitution  of  1898, 
or  any  8ul)sequent  legislation,   for  the  re- 
sult.    It  did   not  purport  to  enforce  any 
440]  later  •law;  it  simply  denied  the  exist- 
ence of  the  right  alleged.    Therefore,  on  the 
face  of  the  decision,  there   is  no  warrant 
for  coming  here.     But  it  is  said  that  this 
court  is  not  limited  to  the  mere  language 
of  the  opinion,  but  will  consider  the  sub- 
stance   and    effect    of    the   judgment    (Me- 
Cullough  V.  Virginia.  172  V.  S.  102,  llC),  117. 
43  L.  ed.  382,  387,  388,  19  Sup.  Ct.  Rep. 
134;   Louisiana  ex  rel.  Huh?rt  v.  New  Or- 
leans, 215  U.  S.  170,  175,  ante,  144.  147,  30 
Sup.  Ct.  Rep.  40),  and  that  this  court  will 
decide  for  itself,  with  due  respect  for  the 
state  decision,  whether  a  contract  had  been 
made  and  what  it  was   (Sullivan  v.  Texas, 
207  U.  S.  416,  423,  52  L.  ed.  274,  277,  28 
Sup.  Ct.  Rep.  215).     Both  of  these  state- 
ments are  true,  of  course,  and  are  relevant 
when  the  judgment  really  givos  effect  to  a 
later  act  of   the  state  that  would    impair 
the  obligation   of  the  contract  if  the  con- 
tract were  as  alleged.     But  the  mere  allega- 
tion of  a  later  constitution  or  statute  im- 
pairing the  obligation  of  the  contract  gives 
no   jurisdiction    to   this  court   to   see   that 
the   contract   is   enforced   according   to   its 
tenor,    irrespective   of   the   supposed    inter- 
ference of  the  later  law.     The  jurisdiction 
extends  to  doing  away  with  such  an  inter- 
ference, but  not  to  remedying  an  erroneous 
construction  of  contracts,  or  to  seeing  that 
they  are  carried  out  according  to  the  inter- 
pretation   of    this    court,    apart    from    it. 
Bacon  v.  Texas,  163  U.  S.  207,  218,  219,  41 
L.  ed.  132,  136,  137,  16  Sup.  Ct.  Rep.  1023; 
New  Orleans  Waterworks  Co.  v.  Louisiana, 
185  U.  S.  336,  350,  351,  352,  46  L.  ed.  936, 
943,  944,  22  Sup.  Ct.  Rep.  691;   Weber  v. 
Rogan,  188  U.  S.  10,  14,  47  L.  ed.  363,  365, 
23  Sup.  Ct.  Rep.  263;  Central  Land  Co.  v. 
Laidley,  159  U.  S.  103,  110,  111,  40  L.  ed. 
1100* 


91,  94,  16  Sup.  Ct.  Rep.  80.  Therefore  the 
present  writ  of  error  must  be  dismissed  un- 
less there  is  more  in  the  case  than  the  opin- 
ion has  disclosed. 

We  discover  nothing.  If  it  was  true 
that  there  was  no  contract  binding  the  city 
to  levy  an  extra  tax,  or  that  the  parties  de- 
manding it  had  lost  any  rights  they  might 
have  had  by  laches,  there  was  no  occasion 
to  invoke  or  enforce  any  law  later  than 
the  act  of  1873.  Obviously,  however  much 
we  consider  the  substance  of  the  judgment, 
it  discloses  no  question  of  rights  under  the 
Constitution  any  more  than  does  the  opinion 
of  the  state  court.  Unless  *the  rea-[44  1 
Sf)ns  put  forward  for  the  decision  were  but  a 
cover  for  an  unavowed  enforcement  of  the 
Constitution  of  1898,  which,  of  course,  there 
is  no  ground  to  suggest,  the  jurisdiction 
of  this  court  fails.  As  a  work  of  superero- 
gation, we  will  indicate  in  a  summary  way 
some  of  the  reasons  for  denying  the  ;K)wer 
of  the  board  of  school  directors  to  bind  the 
city  to  levy  the  tax  upon  the  facts,  simply 
to  show  how  remote  from  matter  of  Fed- 
eral jurisdiction  the  decision  was. 

By  §  2  of  the  act  of  1873,  the  board  of 
directors  are  to  adopt  an  estimate  of  debt 
and  expenditures  for  the  current  3'ear,  and 
thereafter,  in  October  of  each  year,  to  adopt 
and  communicate  to  the  city  council  an 
estimate  for  the  year  beginning  on  the  next 
January  1.  By  §  4  "the  council,  after  re- 
ceiving the  estimate  .  .  .  shall  pro- 
ceed to  make  provision  for  the  support  of 
public  schools.  .  .  .  For  the  purpose  of 
such  support  it  shall  levy  a  tax  of  not  less 
than  1  of  1  per  cent,"  etc.  Then,  by  §  10, 
*Hlie  board  of  directors  of  the  public  schools 
shall  not  be  empowered  to  make  contracts 
or  debts  for  the  3'ear  1873,  or  any  subse- 
quent year,  greater  than  the  amount  of  tlie- 
revenue  provided  for  according  to  this  act, 
or  other  school  laws  existing,  it  being  the 
intent  hereof  that  parties  contracting  with 
said  board  shall  take  heed  that  due  reve- 
nues shall  have  Iteen  provided  to  satisfy 
the  claims,  otherwise  they  shall  \oi*e  and 
forfeit  the  same."  It  will  be  observed  that 
the  city  council  is  not  required  by  §  4  to 
make  provision  for  the  amount  of  tlie  esti- 
mate received  by  it,  but  for  the  support  of 
the  public  schools;  and  that  the  minimum 
limit  set  to  its  action  implies  that  beyond 
that  point  it  has  power  of  control.  Thr 
subsequent  provisions  of  §  10  hardly  are 
reconcilable  with  any  other  view. 

In  this  state  of  the  law,  the  city  council 
levied  the  minimum  tax  of  }  of  1  per  cent, 
and  no  more,  for  the  years  1874,  1875,  and 
1876.  But  the  levy  was  less  *than  the[44S 
estimates  of  the  school  board,  and  the  con- 
tention was  that  the  city  council  was  bound 
to  levy  for  the  full  amount  of  the  latter,  and 
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that  tha  plaintUTB  in  error  are  entitled  to 
demuid  a  levy  for  the  tiiflereiice  betueen 
the  two  now.  The  coiitraiy  dcciniuii  was 
naturftl  enough  on  the  face  of  the  act  of 
1873,  uid  in  Gurioboru ted  lif  the  coiiaidera- 
tion  of  otl^er  Btatutea  before  and  after  IHTJ, 


Fctloral  courts  —  terma. 

3.  The  regular  ternis  of  the  Federal  cir- 
cuit cuuil  lu.  tiie  woriutiru  dmuiui  oi  j-!ori- 
da,  begim  rosin-ctivelv,  under  U.  S.  Kev, 
titnt.  S  ass,  U.  U.  Lamp.  Stat.  11)01,  p.  531, 
Bt  'iiilJahaHbee  on  the  tirat  Alonduj  ui  iivti- 
:l  at  PciiMieuIa  on  tLie  first  &ton- 


to  which  we  think  it  umiece»8ary  to  refer.  j„j,  ,;,  Maroh,  continue  for  one  year  uiilena 

It  alou  IS  Buid  tiial  n  pait  oi  ttie  tax  levied  linuliy    udjuuriied    in    tlic    mean  lime,    nut- 

was   not    collected.      But    that   was   not   a  uithBtmiding  tlie  leinjioiury  ubbencu  of  the 

ground  stated  in  the  petitlca,  and  ii  not  a  judge  fiuni  une  teijii  uliiJu  buliiia^j  cuuil  at 

matier   with   which   we   have   any  concern,  tlio  uther,  biiiet',  under  g  UIJ,  fiiuuil  courts 

We   uu   nut  no   into  thin  matter   of  lacliea  ■['.")*  .If  I'd;'  ni  tlio  same  lime  in  diiroit-iit 
beyond   noting  that  this   petition   waa   not 


diatricls   of   1 


filed  uiilil   1UU7.     Whether  tl«  long  dulay     *"'-■,"   '"■'^'""    "ft''^  <■"«">*  judge,   he 

...  .    *        ,  '     jireseiit   to  t-j-ii   nnd   iiUjourii   uny   n'^ular 

or    special    Bt->sioii,    eitiit-r    of    tnt'in    may, 

by   written  inder,  dirccte.l  altcriiativcry   to 


.,...,  ...  ..  I        iiresent   to  t-i'-n   nnd   aUjoi 

was  sullLcienlly  explaiiiod  or  not  was  for    J,^    gj^.^j^,    ^.,.^i„„_   pn^^.r    „£    j. 
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dismissed.  me    niarslial    and    tlic 

uuuit    from     lime    tu    tinif,    a>  ~  inc    ease 
inuy   leiiuiro,   to  uny   time  bcfuiv  tlie  nc.tl 

pflspM.  (.i-e  Court*,  307-314.  In  I>l- 

Hi^ticulu  It'ini  of  tlie  l'e..vKil  I'li- 
or  tlie  iiovtiiL-in  district  of  fluii- 
.  adji.nvned  l..r  t.ie  leini  «,..l« 
I'g    jud-je    Hua    ub»elil,    liulding 


lie,  uliere  tin-it  \\m  nn  ulli-injil,  at  Icnnt, 

keep  till-  i-(iurl  njitn  jieiiding  iiie  iilisenvu 

me  juii^e  bj   adjuuriiniirnlji   iruiu  day  to 

(See  S.  C.  neport«r-B  cd.  412-452.)  "^i-  i-""--'--'!  kv  the  derk  upon  the  niinutea. 


llulieus  curpnii  — hubxtltutc  for  writ  of  ''jJ'j^BtHMT, 'cr^'ilH'S                 3u7-3H,  In  Dl- 

TT'writ   of   liabi-iis    corpus    eannot   be  "«''«"^c<'n>"s-M.-ope  of  review- Im- 

nt.ide  the  Uiis  of  a  review  uf  a  judguieiil  I'""clli'S  ijnii.a   jury, 

of  a  court  of  c.jinpctnit  juri«lictioii  where  .    ^    ^''^  objection   t.iat   the  order   lor  the 

prom-iliiitji  uere  Um\  und.-r  u  constitution-  ""['""'■■'"■K  "»  t'"^  Hrund  jury  »as  iiindc  by 

al  statute  giving  tlic  court  authoritv  to  ex-  »,  ■l"''««   "^  *,  i*;"'--'"'   <=.icuit   c.u.l,   w.io, 

amine  inf.  tbe  chari-cH  and  to  ennviotor nc-  ''""""sl'.  «itb.n  hi,  creuu,  »«»  not  wit..- 

•init  the  Decused,  when  the  proci-edingssliow  '",  ""^  distrit-t  «heie  tne  cjurt  "us  lucule-l 

lio  allPiiipt  to  eicrt  the  j.niadictioii  of  the  I",; l;"  ,''",■, "[["J  """  ''"'^'  '*^'"""'  ^  ''"""''  "^ 

IKur  (.ilipr  coMH.  sJ.  Ili'illpuk'riiri'iiiii    inN.iiH  t'''"'  """"'  "^^a*-'"-  *™  Uu'waa  Coriius,  lOl-tOD, 


•view evl-    M"'"^'"'  foryus  —  scujie  oI  i-cvlew  - 


-  Upon  habeas  «iri)ii«  to  inquire  into  a       "'  ■*"  "''J^-^'t'""  •I'-'t    lie  .nd.ctn.eiit  was 

iintion   under  a  eonviclion   in  a  Ke-leral     ""'  pi"Perly  pi.-s.-ntcd  by  the  giand  jury, 

:uit  court,   allirnipd   by   the   proi«r   cir-      '"^'-l  "'1  ''•"•'"""■J    t'l"'.  l"'^'/"'!  t"""*"; 

1  court  of  appi-aU.  the  bill  of  ex.- options    !»"»"  "*  '"P  or'iJi""!  ""lictmcnt.  the  grand 

not  be  examined   uitli  a  view   tu  deter-    J'""*'   ""'''''   '"'"'"■'^   ''J'   t'"'  dialrict  ultor- 

linL'   whether   tlii-ru   was   aliv   t«ilinionv     ""^  '''"*  '''*  '"'"ctnient  lieediil  anieiiiln.elit 

iliiiport  tha  acL-UKilion  "      '"   ■"""'   l"""t'culnrH,   that  this  ainendineiit 

r  uihpr  ,n»».  see  ilul«.M.  Corpui..  173-170      "»*  '^■'"'  "*«'■  '"  *'"  P"'*"!''-'  »*  'I'e  gl"t"l 

I   I'iKcsl  »u|i.  CI.   rjoH.i  jurv,  and  was  incuriioraled  into  uu  iiiiiict- 

inciit,    which    was    rt-jularly    it-luriit.l    to 

L'OUrt,  wlitTU  it  was  piodiiecd  witn  the  cun- 

seiit  of  all  the  gvntid  jurora,  if  cvi-r  avail- 

iihh',  cannot  be  lirst  ruised  on   habeas  coi- 

|)iiM  after  i-miviction. 

IFnr  .Kher  vii-es.  ni^e  iriiWai  Oorims,  1U0-IG3, 
III  1.U.-SI  Sill..  Ci.  lltos,! 
to  Stiite  V.  Ja<-k-o»,  1  l.M.A.  llul>oits  (•or|>ua  —  <iuo»ltons  reviewable 
j.j;  1H..II-.  .ipiieal,  11  UK.A.  (1!11 ;  Ulass  —«<■«(<.■  i»-e. 
V.  The  IfHi^rx,  |  L.  ed.  U.  S.  4.sii;  Vniu-I  7.  The  i.l.jei-li.m  thnt  tt*  original  scn- 
SUd'S  V.  llaiiiill'.ii,  1  L.  cd.  l'.  S.  4111);  It.'  lence.  lii'fniK  ni.iditleation  on  motion  of  the 
Curll.  27  1..  ed.  L'.  S.  2«3-,  (lU-i/a  v  (  ■. 
T.  Jacolnw,  ai  I.,  ed.  l'.  S.  4(i-l;  nnil  Tei 
V.  li-x^i^.  :10  I,,  ed.  U.  B.  104. 
ft4  li.  ed. 
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to  imprisonment  for  dilTcreut  terms  and  to 
pay  pecuniary  fines. 

Tlie  record  discloses  that  the  original  cases 
in  which  appellants  were  convicted  and  sen- 
tenced were  taken  to  the  circuit  court  of  ap- 
peals for  the  fifth  circuit  upon  writs  of  er- 
ror, and  the  judgments  of  conviction  af- 
firmed. Afterwards  petitions  for  writs  of 
certiorari  to  bring  the  cases  to  this  court 
from  the  circuit  court  of  appcnla  were  de- 
nied in  this  court  (214  U.  S.  619,  53  L.  ed. 
10G5,  29Sup.  Ct.  Rep.  700).  Thereafter,  the 
prisoners,  being  in  the  custody  of  the  Unit- 
ed States  Marslial  under  the  sentences  im- 
posed, filed  their  petitions  for  writs  of  ha- 
beas corpus,  and,  the  cases  being  heard  in 
the  circuit  court  of  the  United  States,  a 
judgment  was  entered  dismissing  the  writs. 
180  Fed.  119.  The  cases  were  then  brought 
here  by  appeal. 

From  this  statement  it  will  appear  that 
the  appellants  were  convicted  in  a  court  of 
competent  jurisdiction  of  the-  alleged  offense 
charged  in  the  indictment;  that  a  trial  was 
had  before  a  court  and  jury,  which  was 
reviewed  by  proper  proceedings  in  error  in 
the  circuit  court  of  appeals  for  the  fifth  cir- 
cuit, and  that  this  court  declined  to  grant  a 
writ  of  certiorari  to  review  the  judgment  of 
the  latter  court. 

The  cases  have  been  earnestlv  and  elabo- 
rately  argued  here  by  counsel  for  appellants, 
upon  the  theory  that,  in  a  proceeding  of 
this  character,  the  court  may  inquire  into 
the  facts  put  in  evidence  at  the  trial,  at 
least,  so  far  as  is  necessary  to  determine 
whether  there  was  any  inculpating  testi- 
mony, and  for  that  purpose  may  examine 
the  bill  of  exceptions,  which  it  appended  to 
the  petition,  and  which  was  originally  tak- 
en for  the  purpose  of  bringing  the  volumi- 
nous testimony  in  the  cases  into  the  record 
in  order  that  a  review  might  be  had  by  the 
appellate  court. 

445]  •Tt  is  contended  that  an  examination 
of  the  bill  of  exceptions  will  disclose  that 
the  alleged  conspiracy  was  not  formed  in  the 
northern  district  of  Florida,  as  laid  in  the 
indictment;  that  there  is  a  total  lack  of  evi- 
dence to  connect  the  petitioners  with  any 
such  conspiracy;  that  the  petitioners  (nota- 
bly the  petitioner  ITarlan)  are  not  shown 
by  any  competent  testimony  to  have  been 
c«)neerned  in  any  overt  act  for  the  carrying 
out  of  the  alleged  consj)iracy;  that  it  is  not 
shown  that  there  is  any  couiliticMi  of  peonage 
in  which  Lanninger  had  been  detained,  and 
to  which  he  could  be  returne<l,  in  violation 
of  §  r>5ifi  of  the  Kevised  Statutes  of  the 
United  States.  In  other  words,  in  tliis  fea- 
ture of  the  case  this  court  is  asked  to  re- 
view the  testimony  adduced  at  the  trial,  with 
a  view  to  determining;  the  lack  of  evidence 
.in  the  record  to  support  the  verdict  and 
1104 


judgment,  although  such  matters  were  prop- 
erly reviewable,  and  were  in  fact  reviewed, 
in  the  error  proceedings  already  referred  to. 

It  is  the  settled  doctrine  of  this  court, 
often  aflirmed,  that  the  writ  of  habeas  cor- 
pus cannot  be  used  for  the  purpose  of  pro- 
ceedings in  error,  and  that  the  jurisdiction 
under  that  writ  is  confined  to  an  examina- 
tion of  the  record,  with  a  view  to  determin- 
ing whether  the  person  restrained  of  his 
liberty  is  detained  without  authority  of  law. 
Gonzales  v.  Cunningham,  164  U.  S.  612,  621, 
41  L.  ed.  ru2,  575,  17  Sup.  Ct.  Rep.  182; 
Re  Schneider,  148  U.  S.  162,  37  L.  ed.  406, 
13Snp.  Ct.  Rep.  572;  Whitney  v.  Dick,  202 
U.  S.  132,  130,  50  L.  ed.  963*  964,  26  Sup. 
Ct.  Rep.  584;  Toy  Toy  v.  Hopkins,  212  U.  S. 
542,  548,  53  L.  ed.  644,  640,  29  Sup.  Ct. 
Rep.  410;  Re  Wilson,  140  U.  S.  575,  682, 
35  L.  ed.  513,  510,  11  Sup.  Ct.  Rep.  870. 

Hnt  it  is  contended  that  two  recent  case* 
in  this  court  are  authority  for  the  proposi- 
tion that,  in  a  collateral  attack  by  a  habeas 
corpus  proceeding,  while  the  weight  of  testi- 
mony cannot  be  examined  into,  the  record 
may  be  investigated  with  a  view  of  deter- 
mining whether  there  is  any  testimony  to 
support  the  accusation;  and  where  there  is 
an  entire  lack  of  evidence,  the  court  may  or- 
der a  dij=eliarge,  and  language  to  this  effect 
is  referred  to  in  the  •opinion  in  Hyde  [446 
V.  Shine,  199  U.  S.  84,  50  L.  ed.  97,  25  Sup. 
Ct.  Rep.  704,  wherein  the  learned  justice,  de 
livering  the  opinion  of  the  court,  said:  "In 
the  Federal  courts,  however,  it  is  well  set- 
tled that  upon  habeas  corpus  the  court  will 
not  weigh  the  evidence,  although,  if  there 
ift  an  entire  lack  of  evidence  to  support  the 
accusation,  the  court  may  order  his  dis- 
charge.** 

That  case  was  a  proceedinjj  in  habeas  cor- 
pus to  attack  the  validity  of  an  order  made 
under  §  1014  of  the  Revised  Statutes  of  tlie 
United  States  (U.  S.  Comp.  Stat.  1901, 
p.  716),  for  the  removal  of  the  petitioner 
from  the  state  of  California  to  the  Distriet 
of  Columbia  for  trial  upon  an  indictment 
found  in  the  District.  In  that  case  it  was 
contended  that,  inasmuch  as  §  1014  requires 
proceedings  for  the  removal  of  persons  from 
one  district  to  another  to  be  agreeable  to 
the  usual  mode  of  process  against  defend- 
ants in  such  state,  and  as  in  the  state  of 
California,  where  the  prisoner  was  arrested. 
the  supreme  court  had  held  that  the  ques- 
tion of  probable  cause  of  the  prisoner's  guilt 
might  be  considered  upon  the  writ  of  ha- 
beas corpus,  it  necessarily  followed  that 
such  should  be  the  course  of  procedure  in 
the  Federal  courts.  In  answer  to  this  con- 
tention, the  language  above  quoted  was  used. 
In  so  stating,  the  learned  judge,  speaking 
for  the  court,  \ias  but  afiirming  the  nik 
well   established   under   §   1014,  that  there 
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must  be  some  testimony  before  the  commis- 
sioiitii'  to  support  the  accusation  in  order  to 
lay  the  basis  for  an  order  of  removal,  other- 
wise the  uceiiRpd-  could  be  discharfjotl  upon 
habeas  corpus,  although  the  court  would  not 
wei^i^h  the  evidence  where  the  record  shows 
that  some  evidence  was  taken.  This  was  the 
construction  of  §  1014  in  Greene  v.  Hcnkel, 
183  U.  S.  240,  201,  46  L.  ed.  177, 189,  22  Sup. 
Ct.  Hep.  218.  In  Greene  v.  llonkel,  Mr.  Jus- 
tice Peckham.  speaking  for  the  court,  said: 
"There  must  be  some  competent  evidence  to 
show  that  an  ofTense  has  been  committed 
over  which  the  court  in  the  other  district 
had  jurisdiction,  and  tliat  the  defendant  is 
the  individual  named  in  the  charge,  and  that 
there  is  probable  cause  for  believing  him 
44  7]  guilty  of  the  •offonse  charged."  In  the 
case  of  Hyde  v.  Shine  the  justice  was  but  de- 
claring the  rule  already  recognized  and  en- 
forced under  §  1014  of  the  Revised  Statutes. 

So,  in  the  other  case  relied  upon.  'J'iiialey 
▼.  Treat,  205  U.  S.  20,  51  L.  e^.  C89,  27  Sup. 
Ct.  Rep.  430,  it  was  held,  under  the  circum- 
stances shown,  that  a  prisoner  wouhl  l»e  re- 
leased upon  habeas  corpus  where  the  pro- 
ceedings were  under  §  1014  of  the  Revised 
Statutes.  It  was  held  that  while  an  in- 
dictment constitutes  prima  facie  evidence  of 
the  ofTense,  when  the  defendant  offered  to 
show  that  no  offense  had  been  committed 
triable  in  the  district  to  which  removal  was 
sought,  the  exclusion  of  such  evideiue  was 
not  mere  error,  but  a  denial  of  a  right  se- 
cured under  the  Federal  Const itutiem  to  be 
tried  in  the  state  and  district  where  the  al- 
leged ofTense  was  committed,  and  therefore 
reviewable  under  habeas  corpus  proceedings. 
Neither  Hyde  v.  Shine  nor  Tiiisley  v.  Treat 
is  authority  for  the  proposition  tliat  a  writ 
of  habeas  corpus  can  be  made  the  basis  of  a 
review  of  the  judgment  of  a  c«»ui  t  of  eoin- 
petent  jurisdiction,  where  proceed ingn  were 
bad  under  a  constitutional  statute  jrivinir 
the  court  authority  to  examine  into  the 
charges,  and  to  convict  or  ao(|uit  the  ac- 
cused, when  the  proceedings  show  no  at- 
tempt to  exert  tlie  jurisdiction  of  the  court 
in  excess  of  its  authority. 

The  learned  counsel  for  appellants  rely 
upon  a  number  of  cases  which  are  said  to 
warrant  the  court  in  habeas  corpus  proceed- 
ings in  examining  the  bill  of  exceptions  with 
a  view  to  determining  such  matters  as  are 
herein  presented.  But  an  examination  of 
these  cases  will  show  that  where  collateral 
attacks  have  been  sustained  through  the 
medium  of  a  writ  of  habeas  corpus,  the 
grounds  were  such  as  attacked  the  validity 
of  the  judgments,  and  the  objections  sus- 
tained were  such  as  rendered  the  judgment 
not  merely  erroneous,  but  void.  In  Ex 
parte  Lange,  18  Wall.  103,  21  L.  ed.  872, 
the  court  undertook  to  impose  a  second  pun- 
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I  ishment  where  it  had  already  exhausted  its 
'  power  in  'imposing  one  of  the  a  Iter  na-  [448 
tive  penalties  allowed  by  law.  In  Re  Snow, 
120  U.  S.  274,  30  L.  ed.  658,  7  Sup.  Ct.  Rep. 
556,  the  record  disclosed  that  it  was  sougiit 
to  impose  a  second  punishment  for  the 
same  ofTense.  In  Ex  parte  Bain,  121  U.  S. 
1,  30  L.  ed.  840,  7  Sup.  Ct.  Rep.  781,  0  Am. 
Crim.  Rep.  122,  it  was  held  that  the  court 
was  without  power  to  order  an  amendment 
of  the  indictment  without  a  submission  of 
the  case  to  the  grand  jury,  and  that  subse- 
quent proceedings  upon  an  indictment  thus 
changed  were  without  jurisdiction.  In  Re 
Nielsen,  131  U.  S.  176,  33  L.  ed.  118,  9 
Sup.  Ct.  Rep.  672,  it  was  held  that  the  court 
exceeded  its  authority  in  undertaking  to 
paf'S  tiie  particular  sentence  imposed.  We 
find  nothing  in  these  cases  to  conflict  with 
the  well-established  rule  in  this  court  that 
the  writ  of  habeas  corpus  cannot  be  made 
to  perf«»rm  the  oflice  of  a  writ  of  error. 

If  sueh  would  be  its  effect,  then  this  court 
could  readily  be  converted  into  an  appellate 
court  in  criminal  proceedings, — a  jurisdic- 
tion denied  to  it  by  the  statute.  No  at- 
tack can  be  successfully  made  upon  the  right 
and  authority  of  the  circuit  court  of  the 
United  States  to  take  jurisdiction  of  the 
ofTense  charged  in  the  indictment.  No  ob- 
jection is  made  to  the  constitutionality  of 
the  statute,  or  the  right  and  authority  of 
the  court  to  consider  and  determine  tlia 
guilt  or  innocence  of  the  accused,  nnd  for 
that  purpose  to  weigh  and  determine  the  ef- 
i  feet  of  the  testimony  offered.  The  conten- 
I  tion  is  that,  in  the  respects  pointed  out,  the 
j  testimony  wholly  fails  to  support  the 
charge.  The  attack  is  thus  not  upon  the 
jurisdieticm  and  autlioritv  of  the  court  to 
proceed  to  investigate  and  determine  the 
truth  of  the  charge,  but  npon  the  sufficiency 
of  the  evidence  to  show  the  guilt  of  the  ac- 
eiised.  This  has  never  been  held  to  be  with- 
in the  province  of  a  writ  of  habeas  corpus. 
I'pon  luibeaH  corpus  the  court  examines  only 
the  power  and  authority  of  the  court  to  act, 
not  the  correctness  of  its  conclusions.  See, 
among  other  cases  in  this  court.  Ex  parte 
Kearney,  7  Wheat.  38,  5  L.  ed.  391 ;  Ex  parte 
Terry,  128  U.  S.  289.  300,  32  L.  ed.  405,  409, 
9  Sup.  Ct.  Rep.  77;  Davis  v.  Reason,  133 
U.  S.  333,  33  L.  ed.  037,  10  Sup.  Ct.  Rep. 
299,  8  Am.  Crim.  Rep.  89;  'Ex  parte  [440 
Parks,  93  U.  S.  18,  22,  23,  23  L.  ed.  787- 
789;  Kaizo.v.  Henry,  211  U.  S.  146,  148,  63 
L.  ed.  125,  126,  29  Sup.  Ct.  Rep.  41. 

We  will  proceed,  then,  to  examine  such  of 
the  objections  as  go  to  the  authority  of  the 
court  to  try  and  sentence  the  accused.  It  is 
insisted  that  the  trial  in  the  circuit  court  of 
the  United  States  at  Pensacola,  Florida,  was 
without  jurisdiction,  because  the  trial  took 
place  when  the  court  had  no  luwUil  authori- 
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ij  to  sit,  as  it  was  not  held  at  any  legal  term 
of  court.  It  is  contended  that  the  right  to 
hold  a  term  at  Pensacola  because  of  the  pro- 
ceedings disclosed  in  the  record  had  ended 
iKifore  the  accused  were  tried  at  the  session 
l)eginning  in  November,  1906.  It  appears 
that  the  regular  term  of  court  at  Pensacola 
commenced  on  March  3,  1900,  continued  in 
session  until  May  12,  1906.  The  clerk  of  the 
court  testified  that  the  court  was  in.Hcssion 
in  Tallahassee,  held  by  the  same  judge  as 
held  the  court  at  Pensacola,  on  May  13,  14, 
15,  and  16,  1906.  It  appears  thnt  the  clerk 
was  in  the  habit  of  using  a  rubber  stamp 
for  the  purpose  of  evidencing  the  adjourn- 
ments of  the  court,  and  also  the  adjourn- 
ments from  day  to  day  when  the  court  was 
not  present.  These  adjournments  appear  to 
have  been  in  accordance  with  n  rule  of  the 
court  which  provides  that,  during  the  tem- 
porary absence  of  the  jud^ue,  the  court  shall 
be  deemed  open  daily  at  each  of  the  clerk's 
oflices  in  the  district  for  the  transaction  of 
business  on  the  equity  side  of  tlie  court,  and 
also  for  the  filing  of  papers,  and  the  trans- 
action of  business  of  a  general  character  in 
court,  and  the  clerk  shall  be  present,  in  per- 
son or  by  deputy,  and  the  record  of  the  same 
shall  be  entered  upon  the  minutes  of  the 
court. 

Such  adjournments  were  had  from  June 
6,  1906,  the  last  day  the  judge  was  present 
at  Pensacola,  until  he  returned  to  the  cir- 
cuit court  for  the  northern  district  of  Flori- 
da in  November,  1900,  subsequent  to  which 
time  the  indictment,  trial,  and  conviction  of 
the  appellants  took  place.  The  argument  of 
450]  the  appellants  comes  to  this. — *that  as 
there  was  no  legal  adjournment  of  the  term 
at  PcnsacMila  to  a  day  ooitain  wIh'M  the  coint 
proceeded  to  hold  the  term  at  Tallahassee, 
there  was  no  legal  authority  to  resume  tlie 
sitting  of  the  court  at  Pensacola  in  Xovoni- 
ber,  and  consequently  there  was  no  U*i;ul 
terni  of  tlie  court  at  which  the  procc«Mling 
i^esulting  in  the  conviction  of  the  accused 
could  be  had. 

IJut  we  cannot  agree  to  this  contention. 
The  statutes  of  the  United  States  provide 
for  two  terms  of  the  United  States  circuit 
court  for  the  northern  district  of  Florida, 
the  one  beginning  on  the  first  ^fonday  of 
l-'obruary.  at  Tallahasso:^,  the  other  the  fust 
Monday  in  March,  at  Pensacola,  U.  S.  Rev. 
Stat.  iJ  r».")8,  U.  S.  Comp.  Stat.  1901,  p." 531. 
Section  012  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  404)  provides  that  the 
circuit  courts  of  the  United  States  can  be 
held  at  the  same  time  in  diderent  districts 
of  the  same  circuit.  Section  072  (U.  S. 
Comp.  Stat.  1901,  p.  640)  provides  that  if 
neither  of  the  judges  of  the  circuit  court  be 
present  to  open  and  adjourn  any  regular  or 
adjourned  special  session,  either  of  them 
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may,  by  a  written  order,  directed  alterna- 
tively to  the  marshal,  and,  in  his  abaence^  to 
the  clerk,  adjourn  the  court  from  time  to 
time,  as  the  case  may  require,  to  any 
time  before  the  next  regular  term.  "We 
think  the  purpose  of  the  hiw  was  to  provide 
for  statutory  terms  of  court  for  the  northern 
district  of  Florida,  beginning  on  the  first 
Monday  of  February  and  March,  respective- 
ly, which  term  should  continue  until  the 
beginning  of  the  next  term,  unless  finally  ad- 
journed in  the  meantime.  Such  is  the  gen- 
eral and  recognized  practice  in  the  circuit 
courts  of  the  United  States.  East  Tennessee 
Iron  &  Coal  Co.  v.  Wiggin,  15  C.  C.  A.  510, 
37  U.  S.  App.  129,  68  Fed.  446. 

There  was  certainly  no  adjournment  of 
the  court  for  the  term  when  the  judge  was 
absent,  holding  court  at  Tallahassee,  or  was 
out  of  the  state.  There  was  an  attempt,  at 
least,  to  keep  the  court  open  pending  the 
nliMMH'e  of  tlie  j)rei*iding  judge  by  the  ad- 
jour  I'.ments  in  pursuance  of  rule  13. 

*Nor  do  we  find  anything  in  the  ob-  [451 
jections  made  to  the  manner  in  which  the 
record  of  the  sessions  was  kept,  which  it  is 
unnecessary  to  examine  in  further  detail, 
it  being  sulTicicnt  to  say  that  we  think  the 
court  that  sat  in  November,  1906,  was  legal- 
ly in  session,  with  authority  to  proceed 
against  the  accused. 

It  is  next  objected  that  the  order  for  the 
impaneling  of  the  grand  jury  was  made  by 
a  judge  of  the  circuit  court  for  the  fifth 
circuit,  who,  although  within  his  circuit, 
was  not  within  the  district  where  the  court 
was  located  when  the  trial  was  had.  If 
there  were  otherwise  merit  in  this  objection, 
it  certainlv  could  not  he  made  on  habeas 
corpus.  Such  objections  must  be  made  by 
proi)er  pleas  filed  in  the  court  of  origi- 
nal jurisdiction.  Kaizo  v.  Henry,  211  V.  S. 
140,  140,  53  L.  ed.  125,  126,  29  Sup.  Ct.  Rep. 
41. 

It  is  contended  that  competent  testimony 
was  adduced  to  show  that  the  indictments 
were  not  |»ro|)<Mly  y)reseutf»fl  bv  the  mand 
jury,  in  tliat  the  one  under  which  the  ac- 
cused was  tried  was  not  regularly  found 
by  the  giand  jury  nor  voted  upon  by  them. 
'l'<»stinionv  was  intro<luce<l  to  the  effect  that, 
after  the  presentation  of  the  original  in- 
dictment, the  grand  jury  were  informed  by 
the  di$>trict  attorney  that  the  indictment 
needed  amendment  in  some  particular,  this 
amendment  was  read  over  in  the  presence 
of  the  grand  jury,  was  incorporated  into  as 
indictment,  the  indictment  was  regularly  re- 
turned into  court,  where  it  was  produced 
with  the  consent  of  all  the  grand  jurors. 
No  objection  was  taken  at  the  trial  to  the 
indictment  for  this  reason,  and  upon  proper 
pleas  a  trial  and  conviction  were  had;  cer- 
tainlv  an   objection   of  that  kind,   if  ever 
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available,  cannot  be  made  for  the  first  time  creation  of  Federal  authority,  which,  when 
in  a  habeas  corpus  proceeding.  denied  by  a  state  court,  present  a  case  un- 
it was  objected  in  the  court  below  that  ^er  U.  S.  Rev.  Stat.  §  709,  U.  S.  Comp. 
the  original  sentence  exceeded  the  authority  Stat.  1901,  p.  576,  for  a  writ  of  errcv  from 
^4  ♦v.^^^,,-*  ;«  ♦I,-*  u  *«^»:*^^  <,»»,:o^  »♦  the  Federal  Supreme  CJourt. 
of  the  court,  in  that  it  required  service  at  ^^^^  ^^„^^  cases" see  Appeal  and  Error,  1725- 

hard   labor.     Upon   motion   of   the   govern-  1731,  in  Digest  Sap.  Cft.  1908.] 

ment's  counsel,  that  much  of  the  sentence  United   States  — -  priority  as  creditor  — 

452]  was  stricken  •out.     There  is  no  con-  Iiow  lost. 

tention  that  hard  labor  has  been,  or  will  be,  2.  A  stipulation  executed  by  the  United 

imposed  upon  the  appellants,  and,  at  most,  States   district  attorney   on  behalf  of   the 

only  that  part  of  the  sentence  in  excess  of  gr^i'r"^^"^--^"^^?"*^^^^^  ^'  ^iJ^f '  f,J*^ 
.,  "^  ,  11  1  'A  TT  *  1  oi  4.  §§  3/53,  3/54,  U.  S.  Comp.  Stat.  1901, 
the  law  will  be  void  United  States  v.  ;' 2530,  witli  a  view  to  obtaining  imsossion 
Pridgeon,  153  U.  S.  48,  38  L.  ed.  031,  14  „£  vessels  building  for  the  United  States, 
Sup.  Ct.  Rep.  746.  ^  which  were  in  the  hands  of  a  receiver  ap- 
We  find  no  error  in  the  judgments  of  the  pointed  in  proceedings  under  a  state  sup- 
Circuit  Court  in  refusing  to  release  the  peti-  ply  lien  law,  does  not  deprive  the  United 
tioners  upon  the  writs  of  habeas  corpus,  and  States  of  any  right  which  it  had  to  assert 
the  same  will  be  affirmed.  claims  to  priority  under  the  building  con- 
Affirmed,  tracts  or  rights  existing  by  reason  of  tlie 

sovereignty  of  the  United  States,  since  tlie 

evident   purpose   of  these   sections   is   that 

neither   the   United   States  nor  the   claim- 
ants to  the  property  shall  lose  any  rights 

UNITED  STATES,  Plff.  in  Err.,  because  of  the  release  under  the  stipulation, 

V.  but    the    rights   of    the    parties   shall    con- 

ANSONIA  BRASS  &  COPPER  COMPANY,  ^j""®  *°,^«  such  as  they  were  before  the 

American  Steel  Casting  Company,  et  al.  f  ^^"8^  .^'  possession.                         „    ,     ^. 

®           r     .y»  jPjjj.  ojiipr  cases,  see  United  States,  V.,  in  Di- 

.«      o,    ^   ^         .     .       ,    .^«   .-«  .  Pr^'st  Sup.  Ct.  1008.1 

(See  S.  C.  Reporter's  ed.  452-476.)  ci  i      i                     ■   i.   n  n         #       tt   i*  >■ 

^                       '^                                   '  Shipping  — vessel    building   for   United 

Error  to  state  court  -  Federal  qucs-  Suites -passing  of  title  -  application 

tion— lien     on    vessel    building     for  «    ?^"/® ,   ^V  !??y-     ,       .     „,      , 

United  States.  ^*  ^  drcdgo  building  for  the  Federal  gov- 

1.  Claims  by  the  United  States,  in  pro-  ernment  became,  as  fast  aa  paid  for,  the 

ceedings   under   the  supply   lien   law   of   a  Pi'opcity  of  the  government,  so  as  not  to  be 

state,   to  establish   the   rights  of  creditors  subject   to    seizure    or    encumbrance    under 

furnishing  supplies  for  the  construction  of  ^^^^^  "«"  '•'^^^'s*  ^'^'^re  the  ownership  clause 

vessels  buildinj,'  for  the  United  States,  that  ^^  ^''^  building  contract  provided  that  parts 

under  the  contract  for  the  construction  of  P*^'*^  ^^^  ^^'^^^  to  become  the  sole  property 

one  of  the  vessels  the  title  vested   in   the  "^  *''®  United   States,  and   required   insur- 

governimiit  as  fast  as  paid  for;  that  a  lien  *^"^®  ^^  ^®  e/lectcd  by  the  contractor  on  be- 

was  reserved  to  the  government  under  the  ^^"'^    ^^    ^^*®    government    to    at    least    the 

contracts    for    building    the    other    vessels,  amount  of  each  partial   payment,  notwith- 

supoiior   to   the   claim   of   the   supply   lien  staiuling  other  provisions   in  the  contract, 

creditors    under    the    state    law;    that    the  winch  gave  the  government  the  right  to  re- 

ri;;lit    of    the   government    to    its    superior  J^^^  defective  work  or  material,  or  even  the 

claims  could  not  be  affected  bv,  and  was  not  ^"^'*"^  dredge,  if,  upon  trial  and  before  final 

subject  to,  such  law;  and  that  the  state  had  acceptance,  it  provc<l  defective,  and  to  com- 

no  i)Ower  to  retard,  impede,  or  control  the  I^^*^^^  ^^]!^  ^^^^^^  ^"  ^''^  «^«"*^  ^^  ^*'C  annul- 

operation    of    the    Federal    government    in  "'^"^  °'  ^"®  contract,  and  required  a  bond 

making  and  carrying  out  such  coiitincts,—  '"  ^''^  ®""*  ^^  $00,000  for  the  faithful  per- 

are  assertions  of  rights  and  immunities,  the  '"""♦^•»«'c    of    the    contract,    ami    made    the 

contractor   responsible   for   the   payment  of 

Note. — On   the  general   subject  of  writs  all    liabilities    for    labor    and    material    in- 

of  error  from  I'nited  States  Supreme  Court  <'nriTd   in   the  prosecMition   of  the  work. 

to    state    courts — see    notes    to    Martin    v.  ll''«»^   other  cases,   see  ShiOplng.    III.,    in    Dl- 

Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v.  West-  ^''""^  ^''^''  ^^'  ^'^^^^J 

em  Land  Co.  37  L.  ed.  U.  S.  207;   Re  Bu-  Slilpphi;?  —  title  to  vckscI  building  for 

chanan,   39  L.   ed.   U.  S.   8S4:    and   Kipley  United    Stntes  — hitoi'veiitiun    in   pro- 

v.  Illinois,  42  L.  ed.  U.  S.  998.  ceedings  under  stale  lien  laws. 

On    what    adjudications    of    state    courts  4.  There  is  no  room   for  the  application 

can  be  brought  up   for  review   in   the   Su-  of  the  doctrine  governing  cases  where  the 

preme  Court  of  the  United  States  by  writ  rnited  States  claims  an  interest  in  property 

of  error  to  those  courts — see  note  to  Apex  lawfully   in    possession   of   the  court   which 

Transp.  Co.  V.  Garbade,  62  L.R.A.  613.  is    adiilinl>lering    it,— as    in    equity    or    in 

On  the  priority  of  state  or  United  States  admlulty,  -and  the  government  intervenes 

in    payment   from   assets   of   a   debtor — see  to    i.toteVt    its    interest    therein,    that    its 

notes   to    State   v.   Foster,   29   L.R.A.   220;  riglits   must  be   adjudicated   in   recognition 

Prince  v.  Bartlett,  3  L.  ed.  U.  S.  014;  and  of  rijrhts  and  demands  of  others  interested 

Field  v.  United  States,  9  L.  ed.  U.  S.  94.  in  the  same  property,  where  a  vessel,  build- 
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JDg  for  the  United  StatM,  in  the  hiinde  of  a. 
receiver  appointed  under  the  state  supply 
lien  law,  has  been  released  to  the  United 
States  (Tnder  a  stipulation  which  full;  pro- 
tects tlie  rights  ol  the  United  Statea,  which 
claims  the  exclusive  right  and  title  to  t)ie 
vessel  as  far  as  the  parts  were  completed 
and  paid  for. 
[Cor   other  coses,  see  SblpplOK.   HI-.   In   Dl- 

gtM  Bap.  CL  1908.) 
Vnllcd    States  —  priority   as   creditor  — 

Hen   (or  partial   paynients   on   -vessel 

balldliiK  for  government. 

5.  The  lien  of  the  Federal  government  for 
partial  payments,  reserved  in  a  contract 
for  the  construction  o(  a  revenue  cutter, 
in  accordance  with  the  joint  resolution  of 
Congress  of  May  5,  18B4  (28  Stat,  at  L. 
682,  683),  whicli  merely  directs  how  con- 
tracts thereafter  made  shall  provide  with 
reference  to  liens  upon  such  vessels,  is  one 
created  only  by  the  terms  ot  the  contrnct, 
and  is  not  an  express  statutory  lien  by 
authority  of  the  United  States,  wliich  would 
be  superior  to  any  asserted  riglits  under 
the  lien  laws  ot  a  state. 
[For  other  cises,  see  United  States,  V.,  Id  DI- 

cest  Sup.  Ct.  1908.1 
United   States  —  prloritr   >s  creditor  — 

Hen   for   partial  paymenia  on   vessel 

bnllding  lor  soTerntnent. 

S.  The  lien  for  partial  payments,  re- 
served bj  the  Federal  government  in  a 
contract  tor  the  construction  of  a  vessel. 
cannot  be  deemed  to  be  intended  to  be  su- 
perior to  those  of  contractors  for  labor  and 
material  who  have  contributed  to  the  work, 
where  the  contract  required  a  bond  to  be 
given,  conditioned  for  tbe  faithful  per- 
formance of  the  contract,  and  the  prompt 
payment  to  other  persons  supplying  Inhor 
and   materials    in    the    prosecution    of   the 

(For  other  cases,  mv  United  States,  V.,  In  Dl- 

eest  8up.  Ct.  lOoa.l 
United   Btatcs— priority  as  creditor  — 

lien   on   vessel   building   for   govern- 

T.  A  contract  for  the  construction  of  a 
vessel  for  the  Federal  governuient  which 
contains  no  provision  for  the  pnxsing  of 
title  to  tlie  vessel  on  partial  payments,  hut. 
on  tile  contrary,  stipulates  that,  on  certain 
conditions,  the  title  shall  vest  in  the  gov- 
ernment as  collateral  security,  and  provides 
for  the  release  of  liens  before  partial  pay- 
ments shall  be  required,  must  bi>  deemed  to 
have  l<een  made  in  reco(;nition  of  the  rights 
of  those  furnishing  work  or  material  for  the 
vessel  to  secure  their  claims  by  lieniv 
which  it  is  made  tho  duty  of  tlie  contriict<'r 
to  provide  for  in  order  I'o  protect  the  title 
of  the  government. 


[For  I 


lup.  Ct-  iOU8.] 


II  Dl- 


Argucd  October  18,  1D10.     Decided  Novem- 
ber 28,   IBIO. 
IIOS 


peals  of  the  Stale  of  Virginia  to  i 
k  judgment  which,  reversing  a  judgment  of 
ilie  Chancery  Court  of  the  City  of  Rich- 
nond,  in  that  state,  held  superior  to  any 
^laim  or  lien  of  the  I''ederal  government 
:ertain  liens  under  the  state  supply  lien 
law  for  mnterials  furnished  for  the  con- 
itruction  of  certain  vessels  for  the  United 
States.  Reversed  as  to  one  of  the  ves- 
lels,  on  the  ground  that  title  had  passed  to 
the  United  States,  and  alTiruied  as  to  the 
}ther  vessels. 

See  same  case  below,  110  Va.  1G5,  65  S. 
E.  838. 

The  facts  are  stated  in  the  opinion. 

Mr.  Iinnsford  Ii.  Iiowla  argued  thp 
cause,  and,  with  Assistant  Attorney  Gen- 
eral Harr,  filed  a  brief  for  plaintiff  in  er- 

Contracts  made  by  the  United  Stales  are 
not  subject  to  state  registry  statutes. 

Dollar  Bav.  Bank  v.  United  States,  1» 
Wall.  227,  22  L.  ed.  80;  Stanley  v.  Schwal- 
by,  147  U.  S.  508,  37  L.  ed.  25fl,  13  Sup. 
Ct.  Rep-  418:  United  States  v.  Snyder,  140 
IT.  S.  210,  37  L.  ed.  705,  13  Sup.  Ct.  Rep. 
S4G. 

We  do  not,  of  course,  deny  that  in  gen- 
eral, under  a  contract  for  a  ship  or  other 
thing  not  yet  in  ease,  to  be  constructed,  no 
title  passes  to  the  vendee  before  it  is  fin- 
ished and  ready  for  delivery.  But  it  is 
equnlly  indisputable  that  where  a  contrary 
intention  appears  from  the  terms  of  the 
contract  or  the  attending  circumslancea, 
i..f.,  that  title  shnll  pnss  before  completion, 
the  intention  will  be  effectuated. 

Clarkson  v.  Stevens,  100  U.  S.  503,  27 
L.  ed.  139,  1  Sup.  Ct.  Bep.  200. 

In  the  contract  under  consideration  there 
are  at  Irnst  two  features  which,  of  them- 
selves, iipurt  from  the  exprc^  provision  as 
to  title,  would,  according  to  very  higlily 
respectable  authorities,  English  and  Ameri- 
can, be  considered  conclusive  evidence  of 
nu  intention  that  title  should  pass  in  ad. 
Vance  of  cxniphtion.  We  allude  to  the  pri>. 
vision  in  the  contract  that  the  work  and 
materials  vere  to  be  subject  to  a  rigid  in. 
n|>cction  by  a  government  inspector,  whose 
decision  as  to  qnnntity  and  quality  nas  to 
be  final,  and  to  the  fuithcr  provision  f<ir 
payments  bv  instalments  at  speciQed  stage* 
ot  the  work. 

Woods  v.  Russell,  G  Barn,  ft  Aid.  942: 
Laidlcr  v.  Burlinson.  2  M<.-es.  &.  W.  OOi; 
Wood  V.  Bell,  5  El.  ft  Bl.  772,  0  El.  ft  Bl. 
3j5\  Scatii  V.  Moore,  L.  K.  11  App.  Cas. 
350,  23  Eng.  Rul.  Cas.  262;  Souddcr  v.  Ca- 
lais S.  B,  Co.  1  Cliff.  376,  Fed.  Cos.  So. 
12.-505. 

Joint    resolutions    of    Congress    do    not 
SIS  U.  B. 
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in  their  effect  differ  from  bills,  and  when 
duly  passed  have  the  effect  of  law. 

Cushing  Law  &  Pr.  of  Legislative  As- 
semblies, 2403;  6  Ops.  Atty.  Gen.  680; 
Mullan  V.  State,  114  Cal.  585,  34  L.R.A. 
262,  46  Pac.  670. 

Counsel,  in  denying  the  jurisdiction  of 
this  court,  seems  to  have  been  misled 
by  a  remark  of  Chief  Justice  Waite,  in  de- 
livering the  opinion  in  United  States  v. 
Thompson,  03  U.  S.  580,  23  L.  ed.  082,  which 
was  corrected  by  the  court  in  the  opinion 
delivered  by  Mr.  Justice  Gray  in  Stanley 
V.  Schwalby,  102  U.  S.  255,  278,  40  L.  ed. 
060,  008,  IG  Sup.  Ct.  Rep.  754. 

Mr.  Rppa  Hiiiiton,  Jr..  argued  the  cause 
and  filed  a  brief  for  defendants  in  error: 

There  is  no  real  Federal  question  or  color 
of  ground  for  the  allegation  that  there  is 
such  a  question. 

Deniing  v.  United  States,  1  Ct.  CI.  190; 
Jones  v.  I'nited  States,  1  Ct.  CI.  384:  Wil- 
son V.  I'nitod  States,  11  Ct.  CI.  513;  South- 
em  P.  Co.  V.  l^nito<l  Stntes,  28  Ct.  CI.  77; 
Lyons  v.  liiitc<l  States.  .30  Ct.  CI.  352: 
Story  Const,  p.  202,  §  1330;  Smoiifs  Case, 
15  Wall.  3(1,  21  L.  ed.  107:  United  States 
▼.  Rostwick,  04  U.  S.  00,  24  L.  od.  00;  Unit- 
ed States  V.  Siiiitii,  04  U.  S.  217,  24  L.  ed. 
115;  Unitod  States  v.  Bank  of  the  Metropo- 
lis, 15  Pet.  .302,  10  L.  ed.  779. 

Jud/^ncuts  in  the  stale  courts  against 
the  United  States  cannot  be  brought  here 
f(ir  re-exanrinatinii  upon  a  writ  of  error  ex- 
cept in  caso-^  where  the  same  relief  would 
be  alTcu'ded  to   private  parties. 

United  States  v.  Thompson,  93  U.  S.  580, 
23   L.   ed.   082. 

A  real,  and  not  a  fictitious,  Fe<leral  ques- 
tion, is  essential  to  the  juristliction  of  this 
court  over  the  judgments  of  state  courts. 

Sawyer  v.  Piper,  180  U.  S.  154,  47  L.  ed. 
757,  23  Sup.  Ct.  Rep.  033. 

When  the  L^nited  States  vohintarilv  de- 
pose  their  sovereignty,  and  all  their  rights, 
privileges,  and  immunities  as  such,  by  en- 
tering into  contracts  with  a  Virginia  cor- 
poration, these  rights,  privileges,  and  im- 
munities belonging  to  them  only  as  a  sov- 
ereign do  not  and  cannot  exist  when  they 
have  ceased  to  act  as  such. 

Millingar  v.  Hartupee,  0  Wall.  258,  18  L. 
ed.    829. 

Upon  cases  brought  before  this  court 
from  the  court  of  last  resort  of  tiie  state, 
it  will  not  examine  into  the  whole  case,  but 
only  into  the  Federal  questions  presented. 

Montgomery  v.  Hernandez,  12  Wheat, 
129,  6  L.  ed.  575:  Murdock  v.  Memphis,  20 
Wall.  500,  22  L.  ed.  420. 

Counsel  for  the  government  has  no  war- 
rant of.  attorney  to  insist  upon  a  sovereign- 
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ty  which  his  client,  powerful  but  just,  has 
waived. 

Briggs  V.  A  Light  Boat,  11  Allen,  157; 
United  States  v.  Bostwick,  supra;  The  Si- 
ren, 7  W-all.  159,  19  L.  ed.  132;  The  Da- 
vis (United  States  y.  Douglas)  10  Wall. 
17,  19  L.  ed.  875;  Carr  v.  United  States, 
08  U.  S.  438,  25  L.  ed.  211;  United  States 
v.  Stinson,  60  C.  C.  A.  015,  126  Fed.  907; 
Walker  y.  United  States,  139  Fed.  413. 

Mr.  R.  G.  Bickford  also  argued  the 
cause  and  filed  a  brief  for  defendants  in 
error : 

The  United  States  voluntarily  becoming 
a  claimant,  its  sovereignty  was  laid  aside, 
and  the  courts  were  entitled  to  proceed  un- 
der the  laws  of  the  forum,  as  in  the  case  of 
a  controversy  arising  between  man  and 
man. 

United  States  v.  Detroit  Timber  &  Lum- 
ber Co.  200  U.  S.  321,  50  L.  ed.  400.  20  Sup. 
Ct.  Rep.  282;  Fink  v.  O'Neil,  100  U.  S. 
280,  27  L.  ed.  190,  1  Sup.  Ct.  Rep.  32."i: 
Carr  v.  United  States,  08  IT.  S.  438.  25 
L.  e<l.  211:  The  Davis  (United  States  v. 
Douglas)  10  Wall.  22,  19  L.  ed.  878;  Moun- 
tain  Copper  Co.  v.  United  States.  73  C  C. 
A.  021,  142  Fed.  020;  Walker  v.  United 
States,  139  Fed.  413;  United  States  v. 
Clark,  70  (*.  (\  A.  5S4,  138  Fed.  2!»0:  Unit- 
ed States  V.  Detroit  Timber  &  Lumber  Co. 
07  ('.  U.  A.  1,  131  Fed.  077;  United  States 
V.  ln;-ate,  48  Fed.  253;  Unitwl  States  v.  Tet- 
low,  2  Low.  Dec.  150.  Fed.  Cas.  No.  1(»,450: 
29  Am.  &  Eng.  Enc.  Law,  p.  172;  John-ton 
V.  Stimmcl,  89  N.  Y.  117;  27  Am.  &  Eng. 
Kne.   Law,   p.   537. 

The  Galveston  contract,  which  was  the 
first  of  the  three  contracts,  expressly  rec- 
ognizes that  the  rights  which  were  given 
by  the  Trigg  Company  to  the  United  States 
government  were  subject,  and  were  in- 
tended to  be  suhject,  to  the  lien  laws  of 
the  state. 

23  Ops.  Atty.  Gen.  174;  Penn.  Iron  Co. 
v.  William  R.*  Trigg  Co.  100  Va.  557,  60 
S.  E.  320. 

These  eontrnets  have  l)een  in  use  manv 
years,  and  the  government  Is  now  estopped 
to  claim  in  violation  of  its  own  construc- 
tion. 

I'nited  States  v.  Alabama  G.  S.  R.  Co. 
142  U.  S.  021,  .35  L.  ed.  1130,  12  Sup.  Ct. 
Kep.  300:  llrawh'V  v.  United  States,  90 
U.  S.   108,  24  U  ed.  022. 

That  a  contractual  lien  was  intended 
appears  from  the  fact  that  payments  are 
expressly  allowed  on  contracts  theretofore 
made,  in  which  no  lien  is  reserved  and  for 
which    no    lien    is   created. 

1  Jones,  Liens,  §  105. 

As  a  general  rule,  no  title  passes  to  a  ves< 
scl  under  construction. 
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2  Mechem,  Sales,  §  755 ;  2  Parsons,  Contr. 
8th  ed.  259,  200;  Merritt  v.  Johnson,  7 
Johns.  473,  6  Am.  Dec.  289;  Andrews  v. 
Durant,  11  N.  Y.  35,  62  Am.  Dec.  66;  Peo- 
ple ex  rel.  Pacific  Mail  S.  S.  Co.  v.  Tax  A 
A.  Comrs.  58  N.  Y.  244;  Hall  v.  Green,  1 
Houst.  (Del.)  546,  71  Am.  Dec.  96;  Shaw  v. 
Smith,  48  Conn.  306,  40  Am.  Rep.  170; 
Yukon  River  S.  B.  Co.  v.  Gratto,  136  Cal. 
538,  69  Pac.  252;  Williams  ▼.  Jackman,  16 
Gray,  514;  Low  y.  Austin,  20  N.  Y.  182; 
Briggs  V.  A  Light  Boat,  7  Allen,  287; 
Wright  ▼.  Tetlow,  99  Mass.  397;  Forsyth 
V.  Dickson,  1'  Grant,  Cas.  26;  Scull  t. 
Shakespear,  75  Pa.  297;  Lang's  Appeal,  81 
Pa.  18;  Coursin's  Appeal,  79  Pa.  220; 
Strong  V.  Dinniny,  175  Pa.  586,  34  Atl. 
919;  Haney  v.  The  Rosabelle,  20  Wis.  247; 
Elliott  V.  Edwards,  35  N.  J.  L.  265;  West 
Jersey  R.  Co.  v.  Trenton  Car  Works  Co.  32 
N.  J.  L.  517;  Stevens  v.  Shippen,  29  N.  J. 
Eq.  602;  Revenue  Cutter  No.  1,  1  Brown, 
Adm.  76,  Fed.  Cas.  No.  11,713;  Revenue 
Cutter  No.  2,  4  Sawy.  143,  Fed.  Cas.  No. 
11,714;  The  Sam  Slick,  1  Sprague,  289,  Fed. 
Cas.  No.  12,283;  Clarkson  v.  Stevens,  106 
U.  S.  505,  27  L.  ed.  139,  1  Sup.  Ct.  Rep.  200; 
The  Poconoket,  67  Fed.  262;  Tlie  John  B. 
Ketcham,  2d.  38  C.  C.  A.  518,  97  Fed. 
872;  Trigg  Co.  v.  Bucyrus  Co.  104  Va.  79, 
51  S.  E.   176. 

All  the  foregoing  cases  maintain  the  prop- 
osition that  the  appointment  of  an  inspect' 
or,  the  paying  of  instalments,  and  the  like. 
are  consistent  either  with  the  retention  of 
ownership  by  the  vendor  or  its  passage  to 
the  vendee;  that  the  legal  intendments  of 
the  contract  being  to  place  the  ownership 
with  the  vendor,  such  stipulations  are  not 
fiufiicient  to  rebut  presumptions  of  law  aris- 
ing from  the  contract. 

Nor  is  the  result  changed  when  the  person 
for  whom  the  vessel  is  to  be  built  installs  ex- 
pensive boilers  or  engines. 

The  John  B.  Ketcham,  2d.  supra. 

All  persons  arc  presumed  to  know  the 
law;  therefore  the  makers  of  this  contract 
arc  presumed  to  be  aware  of  the  legal  in- 
tendments that  follow  from  their  contract; 
knowing  this,  if  their  intent  varied  from  the 
presumption,  presumably  they  would  have 
inserted  specific  provisions  to  secure  that  re- 
sult. 

Andrews  v.  Durant;  Hall  v.  Green;  Wil- 
liams v.  Jackman;  Briggs  v.  A  Light  Boat; 
Elliott  v.  Edwards;  and  Haney  v.  The  Rosa- 
belle, — supra. 

The  only  expression  in  the  contract  or 
specifications  upon  which  the  government  re- 
lies or  can  rely,  to  indicate  the  intent  that 
property  in  the  vessel  passed  to  the  govern- 
ment, is  the  above-quoted  §  211  in  the  speci- 
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fications.  In  all  essential  particulars  that 
provision  is  the  same  as  the  provision  in  the 
contract  for  the  Stevens  battery,  under  re- 
view in  Clarkson  v.  Stevens,  106  U.  S.  51 6» 
27  L.  ed.  144,  1  Sup.  Ct.  Rep.  200. 

There  is  a  variance  of  intent  between  the 
contract  and  the  specifications,  and  the  con- 
tract controls. 

Williams  v.  Fitzmaurice,  3  Hurlst.  k  N. 
844;  Neelon  v.  Toronto,  25  Can.  S.  C.  579; 
Andrews  v.  Tucker,  127  Ala.  602,  29  So.  :t4; 
Tischler  v.  Apple,  30  Fla.  132,  11  So.  273; 
Meyer  v.  Berlandi,  53  Minn.  59,  54  N.  W. 
937;  Boteler  v.  Roy,  40  Mo.  App.  234; 
Isaacs  V.  Dawson,  174  N.  Y.  537,  66  N.  E. 
1110;  Palladino  v.  New  York,  56  Hun,  665, 
10  N.  Y.  Supp.  60;  Demarcst  v.  Haide,  20 
Jones  &  S.  398;  Reichert  v.  Brown,  38  Misc. 
782,  78  N.  Y.  Supp.  834,  30  Am.  &  Eng.  Enc. 
Law,  pp.  12bl,  1202. 

There  are  provisions  of  the  contract  which 
indicate  intents  inconsistent  with  the  no- 
tion that  the  property  passed.  The  4th  sec- 
tion authori:^es  the  government  to  annul  the 
contract  if  due  progress  is  not  made.  This 
is  inconsistent  with  the  intent  to  pass  title. 

Briggs  V.  A  Light  Boat,  7  Allen,  294. 

The  government  reserved  the  right  at  the 
period  of  final  acceptance  to  reject  property 
whicih  had  already  been  vested  in  it,  if  §  211 
of  the  specifications  had  the  elTect  of  vest- 
ing the  property,  as  the  government  con- 
tends. Under  these  circumstances  the  prop- 
erty did  not  vest. 

Clarkson  v.  Stevens,  106  U.  S.  515-517,  27 
L.  ed.  144,  145,  1  Sup.  Ct.  Rep.  200;  People 
ex  rel.  Pacific  Mail  S.  S.  Co.  v.  Tax  &  A. 
Comrs.  58  N.  Y.  244. 

The  Virginia  recordation  statute  binds 
the  government. 

W^alter  A.  Wood  Mowing  &  Reaping  Mach. 
Co.  v.  Skinner,  139  U,  S.  293-295,  35  L.  ed. 
193,  11  Sup.  Ct  Rep.  528;  Murdock  v.  Mem- 
phis, 20  Wall.  590-636,  22  L.  ed.  429-444; 
Ryan  v.  United  SUtes,  136  U.  8.  86,  34 
L.  ed.  454,   10  Sup.  Ct.  Rep.  913. 

The  recording  statute  provides  that  tb« 
instruments  within  its  scope  shall  be  void  as 
to  creditors,  in  event  its  provisions  are  nwl 
complied  with.  Applying  the  statute,  the 
reserved  liens  in  the  Galveston  and  Mohawk 
contracts,  and  §  211  of  the  Benyuard  specifi- 
cations, are  void  as  to  creditors.  As  to  the 
creditors,  those  contracts  are  as  if  tliey  had 
never  been  executed,  and  so  the  courts  have 
declared. 

March  v.  Chambers,  30  Gratt  304; 
Dobyns  v.  Waring,  82  Va.  169;  Price  v. 
Wall,  97  Va.  336,  75  Am.  St.  Rep.  788,  33 
S.  E.  599;  Smith  v.  Howard.  173  Mass.  88. 
53  N.  E.  144;  Kerr  y.  Moon,  9  Wlieat.  565, 

6  L.  ed.  16L 
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461]     *Mr.    Justice    Day    delivered    tlie 
opinion  of  the  court: 

This  is  a  writ  of  error  to  the  supreme 
eourt  of  appeals  of  Virginia.  The  contro- 
versy grows  out  of  contracts  made  between 
the  United  States  and  the  William  R.  Trigg 
Company,  a  corporation  organized  under 
the  laws  of  the  state  of  Virginia,  carrying 
on  business  at  Richmond,  Virginia,  for  the 
construction  of  certain  vessels  for  the  Unit- 
ed States,  namely,  a  sea-going  suction 
dredge,  called  the  Benyuard,  for  the  War 
Department;  a  revenue  cutter,  called  the 
Mohawk,  for  the  Treasury  Department; 
and  a  cruiser,  for  the  Navy  Department, 
called  the  Galveston.  The  contract  price 
for  the  Benyuard,  apart  from  its  pumping 
macliinery,  was  $254,550;  for  the  Mohawk, 
$217,000;  and  for  the  Galveston,  $1,027,000. 
These  contracts  were  dated,  for  the  Ben- 
yuard, September  9,  1001;  for  the  Mohawk, 
April  20,  1900;  and  for  the  Galveston,  De- 
cember 14,  1899. 

In  December,  1902,  S.  H.  Hawes  k  Com- 
pany filed  a  bill  in  the  chancery  court  at 
the  city  of  Richmond,  on  behalf  of  them- 
selves and  other  creditors,  asserting  liens 
under  the  supply,  lien  law  of  the  state  of 
Virginia,  averring  the  insolvency  of  the 
'^ij?!?  Company,  and  asking  for  the  appoint- 
ment of  a  receiver,  which  was  accordingly 
made.  The  receiver  took  possession  of  the 
property  of  the  Trigg  Company,  including 
the  vessels  above  named.  Under  §§  3753 
and  3754  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  Stat.  1901,  p. 
2630)  a  stipulation  was  executed  by  the 
United  States  district  attorney,  on  behalf 
of  the  United  States,  for  the  release  and 
discharge  of  the  vessels,  and  the  material 
on  hand  applicable  thereto. 

Thereafter  the  case  proceeded  to  judg- 
ment, and,  on  final  appeal,  to  the  supreme 
court  of  appeals  of  Virginia,  the  liens  under 
the  supply  lien  law  of  the  state  were  held 
superior  to  any  claim  or  lien  of  the  gov- 
ernment. In  the  case  of  the  Benyuard,  two 
462]  of  the  five  judges  of  that  court  *dis- 
sented  from  the  opinion  of  the  majority, 
holding  that  the  title  to  the  Benjruard  had 
passed  to  the  United  States  under  the 
terms  of  the  contract  under  which  it  was 
constructed.  The  case  is  reported  in  110 
Va.  165,  66  S.  E.  538. 

It  is  contended  that  there  is  no  juris- 
diction in  this  court  to  review  the  judg- 
ment of  the  supreme  court  of  appeals  of 
Virginia,  as  no  Federal  question  was  de- 
eided  in  that  court  which  would  lay  the 
foundation  for  the  writ  of  error.  In  the 
third  class  of  cases  provided  for  in  §  700 
of  the  United  States  Revised  Statutes  (U. 
8.  Comp.  Stat.  1001,  p.  575),  it  is  expressly 
provided  that  where  any  right,  title,  privi- 
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lege,  or  immunity  claimed  under  the  Con- 
stitution, treaty,  or  statute  of  the  United 
States,  or  an  authority  exercised  un- 
der the  United  States,  is  specially  set 
up  or  claimed  by  either  party,  and  the 
decision  is  against  such  right,  title,  priv- 
ilege, or  immunity,  the  same  may  be  re- 
examined and  reviewed  by  writ  of  error 
from  this  eourt. 

An  examination  of  the  record  discloses 
that  the  government  claimed  in  the  case 
that  under  the  contract  the  title  to  the 
dredge  vested  in  the  United  States  by  vir- 
tue of  the  terms  of  the  contract;  that  a 
lien  was  reserved  to  the  United  States 
under  the  contract  for  the  cutter  Mohawk 
and  the  cruiser  Galveston,  which  was  su- 
perior to  the  claims  of  the  supply  liens' 
ci-editors  under  the  laws  of  the  state  of 
Virginia.  The  government  further  con- 
tended that  the  right  of  the  government 
to  its  superior  claims  upon  the  vessels, 
whether  of  title  or  lien,  could  not  be  af- 
fected by,  and  was  not  subject  to,  the  lien 
statutes  of  the  state  of  Virginia.  The  gov- 
ernment also  claimed  that  the  state  had 
no  power  to  retard,  impede,  or  control  the 
operation  of  the  Federal  government  in 
making  and  carrying  out  such  contracts 
as  are  herein  under  consideration. 

We  think  that  from  this  statement  of 
the  claims  made  in  the  court  below  on 
behalf  of  the  United  States,  assertions  were 
made  of  rights  and  immunities  which  were 
the  creation  of  Federal  authority,  and  the 
denial  thereof  *by  the  judgment  of  [463 
the  state  court  brings  the  case  within  the 
provisions  of  §  7099  of  the  Revised  Statutes 
of  the  United  States.  It  is  not  necessary  to 
lay  the  foundation  for  jurisdiction  that  the 
claims  for  Federal  rights  asserted  should 
be  well  founded;  it  is  enough  if  they  are 
substantial  claims  of  Federal  rights  within 
the  statute,  and  such  as  were  duly  asserted 
and  directly  or  necessarily  denied  in  the 
judgment  and  decision  of  the  state  court. 

Nor  do  we  think  there  is  anything  in  the 
stipulation  entered  into  on  the  part  of  tlie 
government  by  the  United  States  district 
attorney,  with  a  view  to  getting  possession 
of  the  vessels,  which  were  in  the  hands  of 
the  receiver,  which  in  anywise  deprived 
the  government  of  the  right  to  assert  any 
such  immunity  and  privilege  as  it  has 
because  of  the  nature  and  character  of  the 
contracts  and  the  lien  of  the  government 
in  the  premises. 

An  examination  of  these  sections,  8753, 
3754,  shows  that  they  are  intended  to  per- 
mit the  United  States  to  obtain  posses- 
sion of  property  claimed  by  it,  when  the 
same  has  been  seized  by  judicial  proceed- 
ings under  the  laws  of  the  state,  and  to 
give   to   it   and   to   the   persona   asserting 
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rights  in  the  property  protection  in  their 
rights,  notwithstanding  such  changes  in 
possession. 

Ill  §  3753  it  is  expressly  provided  that 
"nothing  herein  contained  shall,  however,  be 
considered  as  recognizing  or  conceding  any 
right  to  enforce  by  seizure,  arrest,  attacli- 
ment,  or  any  judicial  process  any  claim 
against  any  property  of  the  United  States, 
or  against  any  property  held,  owned,  or  em- 
ployetl  by  the  United  States,  or  by  any 
department  thereof,  for  any  public  use,  or 
as  waiving  any  objection  to  any  proceed- 
ing instituted  to  enforce  any  such  claim." 

Section  3754  provides  for  the  protection 
of  persons  asserting  claims  against  such 
property,  and  that  after  final  judgment 
given  in  the  court  of  last  resort,  to  which 
the   Secretary   of   the   Troasurv    mav   deem 

W  »  ft 

40:1]  proper  to  carry  •the  proceedings,  af- 
firming the  rights  of  the  persons  asserting 
claims  for  the  security  or  satisfaction  of 
which  such  proceedings  were  instituted  in 
the  state  courts  against  such  property,  not- 
withstiuuliiig  the  chiinis  of  the  United 
States,  the  final  judgment  shall  be  deemed 
to  all  intents  and  purposes  as  a  final  de- 
termination of  the  rights  of  such  persons, 
and  shall  entitle  sueh  persons,  as  against 
the  United  States,  to  such  right  as  they 
would  have  in  case  the  possession  of  such 
prnjM»rty  had  not  been  changed.  The  sec- 
tion provides  for  the  payment  of  such  final 
judgment  out  of  the  treasury  of  the  United 
States. 

I  he  evident  purpose  of  these  sections 
is  that  neither  the  United  States  nor  the 
claimants  to  the  property  shall  lose  any 
rights  Itocau^e  of  the  release  of  the  prop- 
erty under  the  stipulation,  but,  as  were 
the  ri;rhts  of  the  parties  before  the  change 
of  possession,  sueh  they  shall  continue  to 
l>c.  We  do  not  agree  that,  by  entering  into 
a  stipulation  which  embodied  these  terms, 
the  United  States  lost  any  right  which  it 
had  to  assert  claims  under  tlie  contracts, 
or  rights  by  reason  of  the  sovereignty  of  the 
United  States,  if  any  such  exist.  We  think 
this  court  has  jurisdiction  of  this  case  upon 
this  writ  of  error. 

'Jaking  up  the  consideration  of  the  case 
as  to  these  several  ve88<»ls,  and  first  as  to 
the  Heiiyuartl,  this  dredge  was  constructed 
un<ler  the  provisions  «)f  a  contract  which 
are  thus  summarized  bv  the  master  in  the 
Virginia   chancery    court: 

''Materials  furnished  and  the  work  done 
by  the  William  R.  Trigg  Company  were 
to  be  subject  to  rigid  inspection  by  an  in- 
spector appointed  on  the  part  of  tlie  gov- 
ernment, his  decision  to  be  final  as  to 
quantity   and   quality. 

If'    ihe    Tri;;g    Company    shonhl    fail    to  j 
l»ej:in    or    prosecute    the    work    in    aceord- 
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ance  with  the  specifications,  which  were 
made  part  of  the  contract,  the  contract 
might  be  annulled  by  the  government.  In 
that  case  all  payments  were  to  cease,  and 
all  money  or  reserved  percentage  must 
*be  retained  until  the  final  comple-  [465 
tion  and  acceptance  of  the  boat.  The  gov- 
ernment was  to  have  the  right  to  rec«iver 
anything  paid  for  such  completion  in  ex- 
cess of  the  original  contract  price  with 
the  William  R.  Trigg  Company,  includ- 
ing all  extra  cost  of  inspection ;  and  might 
proceed  under  §  3709  of  the  Revised  Stat- 
utes of  the  United  States  (U.  S.  Comp. 
Stat.  1001,  p.  2484)  to  provide  for  the 
completion  of  the  boat  by  open  purchase  or 
contract,  imless  the  time  for  such  com- 
pletion should  be  extended. 

"It  was  expressly  provided  that  the  Wil- 
liam R.  Trigg  Company  should  be  respon- 
sible for  and  pay  all  liabilities  incurred  in 
the  prosecution  of  the  work  for  labor  and 
materials. 

"Section  9  of  the  contract  was  as  follows: 

"  'It  is  further  agreed  by  and  between 
the  parties  hereto  that  until  final  inspec- 
tion and  acceptance  of,  and  payment  for^ 
all  materials  and  work  herein  provided 
for.  no  prior  ins|)ection,  payment,  or  act  i» 
to  be  construed  as  a  waiver  of  the  right 
of  vhe  party  of  the  first  part  to  reject  any 
defective  work  or  material,  or  to  require 
the  fulfilment  of  any  of  the  terms  of  the 
contract.' 

"Section  199  of  the  specification  was  a« 
follows: 

"  'The  purpose  and  spirit  of  these  speci- 
fications arc  that  the  contractor  is  to  pro- 
vide and  deliver  a  staunch  <lrcdge  hull  and 
first-class  machinery,  complete  in  every 
respect.' 

"Section  206  of  of  the  specifications  was 
as  follows: 

"  'It  is  understood  and  agree<l  that  the 
contractor  assumes  full  responsibility  for 
the  safety  of  his  employees,  plant,  and 
materials,  and  for  any  damage  or  injury 
done  by  or  to  them  from  any  source  or 
cause.* 

"Section  209  provided  for  sea  trials  at 
the  exj)ensc  of  the  contractor,  any  defects 
that  might  appear  to  be  remedied  at  his 
expense,  and  trials  t<i  be  repeated  until  tlie 
steamer  should  be  found  satisfactory  in  all 
respects.  Section  210  nrovidwl  that  if  the 
requirements  of  the  4]>ecitications  were 
complied  with,  ten  (10)  equal  payments 
*  should  be  made,  based  on  the  reports  [466 
of  the  iiispcctor,  the  first  when  the  hull  and 
pro}M>Hing  nmchinery  should  be  10  per  cent 
complete,  the  second  when  20  per  cent  com- 
plete, and  so  on,  to  the  last  payment,  to 
lie  nuide  when  the  vessel  should  be  turned 
over  to  the   United  States  after  successful 
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trial;  from  eacli  of  said  payments,  except 
the  last,  20  per  cent  U>  b«  reserved  until 
final  payment, 

"Section  2)1  was  as  follows: 

"  'The  parts  paid  for  under  the  system 
of  pnrtial  pnyniente  above  specilied  sliall 
become  thereby  the  sole  property  of  the 
United  States;  but  this  provision  shall 
not  be  interprete<t  as  relievin};  the  contract- 
or from  the  sole  respoMsibility  for  the 
proper  care  ami  protection  of  Hnid  ports 
prior  to  tlie  delivery  of  the  dredge  to  the 
United  Stales,  or  from  any  other  of  the 
provisions  of  thege  speeificntiona,' 

"Section  212  provided  for  insurance 
against  tire  anu  marine  riskB  at  the  cuii- 
tract'ir's  cost,  for  and  in  behalf  o(  the 
I'nited  Stntes,  to  at  least  the  amount  of 
each    partinl    payment. 

"'I'lie  evideiire  shows  that  the  govcrnnietit 
bad  paid  $14^,550.80  on  account  of  this 
contrnot  when  the  receiver  was  appointed 
in  this  cause,  and  that  said  dredge  was  then 
70  per  cent  complete." 

It  ia  the  contention  o(  the  government 
that  tlie  terms  of  this  contract  are  such 
that  by  itit  expressed  provisions  the  ves- 
sel was  to  become  the  property  of  the 
Vnited  States  as  fast  as  it  wa«  paid  for.  A 
majority  of  the  learned  jndp's  of  the  sn- 
prenic  court  of  appeals  of  Virginia  were 
of  opinion  that  title  did  not  pass  to  the 
(^vcrnnieiit  under  this  conttiict,  and  Uint 
it  was  Huhjvct  to  the  BU}ierior  lien  of  claim- 
ants under  the  state  laws  of  Virginia.  It 
is  undoubtedly  true  that  the  mere  facts 
that  the  vessel  is  to  be  paid  for  in  instal' 
inents  as  the  work  profiresses,  and  to  lie 
built  un<ler  the  superintendence  of  a  gov- 
ernment inspector,  who  had  pnver  to  reject 
4S7]  or  approve  the  materials,  will  'notof 
thcniBelvea  work  the  transfer  of  the  title 
of  a  vessel  to  be  construetcil,  in  n<lvnnce 
of  its  completion.  Itut  it  is  ei|uaMy  well 
settled  that  if  the  contract  is  such  as  to 
clearly  express  tho  intention  of  the  parlies 
that  the  builder  shall  sell  and  the  purchaser 
•hall  buy  the  ship  before  its  completion, 
and  at  the  dilTerent  sla^s  of  its  pro<;res3. 
and  this  purpose  is  exjiresacd  in  the  words 
of  the  contract,  it  is  binding  and  effertnal 
in  law  to  )iBSB  tlie  title.  2  Parsous.  Constr. 
8th  ed.  230.  and  cases  cited. 

All  sections  of  the  agreement  munt  lie 
read  in  the  li);ht  of  the  puvpoBe!>  of  the 
cortractinp  parties,  an  pHthered  from  the 
entire  contract,  and  must  be  considered  in 
connection  with  other  provisions  ot  tlie 
contract.  And  it  is  said  that  S  212,  as  to 
insurance,  does  not  show  an  intention  to 
protect  the  title  transferred  to  tibc  Kovern- 
ment,  but  must  be  read  in  the  light  of 
the  purpose  of  the  government  to  ac<|Uire 
title  to  the  dredge   in   tlte  event  that  it 
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ultimately  ctceted  to  take  it  o 

clisEcr,  the  ownership  in  the 
maining  in  the  builder  until  such  final  do- 
cision  was  made,  and  the  insurance  was 
required  for  the  government's  security  tor 
the  partial  pajincnts. 

Ilut  we  cannot  sf^ree  to  this  construction 
of  §  212.  The  ownership  clause  provides 
that  parte  paid  for  are  to  bcrrimc  f/ie  lole 
properly  of  the  Utiittd  States  (apecilicu- 
tions,  g  211),  insurance  was  to  be  provided 
by  the  contractor  preceding  each  partial 
payment,  that  ia,  as  fast  as  title  vested  in 
the  government  by  reason  of  the  partial 
paymenls.  insurance  was  to  lie  clTccled  "to 
at  least  tlie  amount  of  sucb  partial  pay- 
ment, and  the  property  was  to  be  kept 
insured  to  at  least  tho  aggregate  of  tho 
payments  made  until  delivery  and  final 
accept  11  nee." 

It  is  insisted  that  the  right  to  reject  tha 
dredfie  or  to  annul  the  controct  is  incon- 
sistent with  the  passage  of  title  under  th« 
provisions  of  S  211  of  the  specification, 
however  positive  that  section  may  be  in 
terms.  Si-ction  0  of  the  conlrnet  provides: 
■"It  is  further  agreed  by  and  he- (168 
tween  the  parties  hereto  that  until  final  in- 
R)iiTlioii  anil  acceptance  hereof,  and  pay- 
ment for,  all  the  material  and  work  herein 
provided  for,  no  prior  inspection,  payment, 
or  act  is  to  be  cnnstnied  as  a  lyaiver  of  the 
right  of  the  party  of  the  first  part  to  i-eject 
any  defi'ctive  work  or  material,  or  to  re- 
ijnire  the  fnllilment  of  any  of  the  terms 
of  this  eonlrnel." 

I.et  it  be  coiiei'iled  that  this  section  gave 
the  government  the  right  to  n'ject  drfec- 
tive  work  or  material,  or  even  the  entire 
dredge,  if,  upon  trial  and  before  linal  ne- 
cepl:tiice.  it  proved  def.-etive,— is  that  right 
ineonsiidcnt  with  tlie  vesting  of  title  in  the 
parts  ns  paid  for,  as  speciMcally  provided  in 
i  211 T  We  think  not.  It  nniy  l>e  that  in 
such  contingency  the  g.ivernnient  might 
reject  the  dredK«'.  This  might  lie  true  con- 
sistently with  the  aciiniiiincnt  of  title  in 
parts  accepted  and  paid  for  lifter  iiisiH-c- 
tion.  That  is  if  tlie  wlmli',  upon  final  tria!. 
proved  defiTlive,  all,  includin;;  the  reslora- 
tion  of  that  iic<)nired,  might  lie  within  tho 
power  of  the  privi-riiment.  Sei",  ill  this  con- 
nection,  The  roconuket,  G7   Fed.   2(i2,   2G0. 

The  provisions  of  S  ■!  '■>"'•  rather  to  the 
completion  of  the  vessel  by  the  government 
in  the  event  of  the  annulment  of  the  coil- 
trnels  for  failure  to  keep  its  re^iuirenients. 
In  that  e<intingeiiey  it  is  provided  that  pay- 
ments shall  cease  and  ri'served  payments  be 
retained  until  the  linal  c<miplction  and 
seceplniici!  of  the  work.  In  this  section  the 
t'niled  States  is  given  a  remedy  for  the 
cost  of  completion  upon  the  failure  of  the 
lllS 
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coutractor  to  prosecute  the  work  according 
to  the  contract. 

Nor  do  we  find  it  inconsistent  with  the 
vesting  of  the  title  in  parts  that  bond  woa 
taken  in  the  sum  of  $60,000  for  the  per- 
formance of  the  contract.  The  United 
States  might  well  secure  itself  in  this  sum, 
notwithstanding  it  took  title  to  parts  as 
paid  for.  Security  might  nevertheless  be 
required  for  the  faithful  doing  of  the  work 
within  the  stipulated  time.  It  is  also  true 
469]  that  the  Trigg  Company  *wa8  to  be 
responsible  for  and  pay  all  liabilities  for 
labor  and  material  incurred  in  the  prosecu- 
tion of  the  work.  We  are  at  a  loss  to  see 
any  inconsistency  between  this  provision  and 
the  passing  of  the  title  in  parts  as  puid  for. 
Construing  the  whole  contract,  we  find  noth- 
ing in  its  other  provisions  which  cuts  down 
or  lessens  the  binding  force  of  the  clear 
and  distinct  provisions  of  §  211  as  to  own- 
er8lii]».  The  parties  tlierein  dealt  with  a 
Hpociiic  part  of  the  contract,  they  expressed 
themselves  clearly  upon  the  subject,  and  it 
is  not  to  be  presumed,  in  the  absence  of 
clear  expression  or  necessary  implication, 
that  they  intended  to  supersede  this  pro- 
vision in  dealing  with  other  specific  or  gen- 
eral parts  of  the  agi-cement. 

It  is  suggested,  in  this  connection,  that 
the  contract  with  the  government  in  tiic 
case  of  the  Penyuard  is  not  different  in 
efi'ect  than  the  one  passed  upon  in  Clark- 
son  V.  Stevens,  106  U.  S.  505,  27  L.  ed.  139, 
1  Sup.  Ct.  Rep.  200.  In  that  case  the  con- 
tract provided  that  the  materials  received 
at  the  yard  for  the  construction  of  the 
steamer  should  be  distinctly  marked  with 
the  letters  "U.  S.,"  and  should  become  the 
propi^rty  of  and  belong  to  the  United  States. 
There  was  no  provision  that  title  to  the 
vessel  should  vest  in  the  United  States  as 
fast  as  parts  thereof  were  constructed,  and 
Mr.  Justice  Matthews,  who  delivered  the 
opinion  of  the  court,  approved  the  opinion 
of  the  court  of  errors  and  appeals  of  New 
Jersey,  expressing  the  view  that  the  dec- 
laration as'  to  the  materials  excluded  the 
implication  sought  to  be  raised  as  to  the 
title  in  the  unfinished  ship;  "for,"  said 
Mr.  Justice  Matthews,  "the  inference  is 
obvious,  from  the  particularity  of  such  a 
provision,  that  the  larger  interest  would 
not  be  left  to  mere  intendment."  P.  610. 

In  Briggs  v.  A.  Light  Boat,  7  Allen,  287, 
a  builders'  lien,  taken  under  the  Massa- 
chusetts statute  on  a  light  boat  being 
built  for  the  United  States,  was  sustained. 
In  that  case  the  contract  made  no  pro- 
470]  vision  for  a  lien  in  favor  *of  the  gov- 
ernment, or  the  passing  of  the  title  to  the 
boat  in  progress  of  construction.  Mr.  Chief 
Justice  Bigelow,  delivering  the  opinion  of 
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the  supreme  judical  court  of  Massachusetts, 
used  this  significant  language   (page  297): 

"If  this  were  a  suit  brought  by  the  build- 
ers to  enforce  a  lien  for  materials  furnished 
for  the  construction  of  a  ship  under  a  con- 
tract directly  with  the  government,  or  for 
repairs  on  a  public  vessel,  the  title  of  which 
was  vested  in  the  United  States  at  tlie  time 
the  work  was  done  or  the  supplies  wore 
furnished,  the  argument  founded  on  publie 
policy,  and  the  suggestions  arising  from  tlie 
inconvenience  of  causing  delay  and  embar- 
rassment to  the  public  service,  would  lie 
entitled  to  very  great  weight.  It  might 
in  such  case  be  open  to  grave  doubt  whether 
a  lien  on  the  property  of  the  United  States 
could  be  given  by  virtue  of  an  ciinctuieut 
of  the  legislature  of  a  state,  or  whetlier 
services  rendered  and  materials  supplied 
directly  to  the  government  must  nut  lie 
presumed  to  have  been  furnished  exclunive- 
ly  on  the  faith  and  credit  of  the  Uuitinl 
States,  to  the  exclusion  of  anv  intent  to 
rely  on  a  lien  upon  the  public  prui>ert\. 
But  considerations  of  this  nature  have  nu 
application  to  a  case  like  the  present.  It 
would  have  been  conii'etent  for  the  I'nitiHl 
States,  if  they  wished  to  avoid  the  incon- 
venience or  danger  of  delay  arising  from 
liens  in  favor  of  private  ]K*rsons,  to  make 
their  contract  in  such  form  as  to  devest 
the  builder  of  an}'  title  to  the  property  in 
the  vessel  during  the  process  of  construc- 
tion, or  to  stipulate  for  the  applicati<m  of 
the  purchase  money  to  the  extiiijiuisimient 
of  all  claims  for  materials  furnished  to  tlie 
builder." 

As  we  construe  the  contract  for  the  con- 
struction of  the  lienyimrd,  it  did  *'dc\tMit 
the  builder  ^f  any  title  to  the  property  in 
the  vessel  during  the  process  of  construc- 
tion." The  question  in  this  aspect  of  the 
case  then  becomes  one  as  to  the  right  of  a 
state  lien  law  to  fasten  upon  the  property 
*of  the  United  States,  and  that  prop-  (•171 
erty  a  vessel  intended  for  the  use  of  the 
government  in  carrying  on  its  necessary 
operations  in  the  exercise  of  its  govern- 
mental authority. 

It  was  in  recognition  of  the  inability  of 
contractors  for  labor  and  material  to  take 
liens  upon  tiie  public  property  of  tlie  United 
States  tiiat  (*ongress  passed  the  act  of 
August  13,  1804  (28  Stnt.  at  L.  278.  chap. 
280,  i:.  S.  lomp.  Stat.  1901,  p.  2523), 
amended  February  24,  1905  (33  Stat,  at 
L.  811,  chap.  778,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  948),  providing  for  bonds  in  favor 
of  those  who  furnished  )al»or  or  materials 
in  the  construction  of  public  works.  It  was 
in  view  of  this  purpose  to  provide  protec- 
tion for  those  who  could  not  protect  them- 
selves by  liens  upon  public  pro|ierty  that 
the  statute  was  given  liberal  eonstruetioB 
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in  this  court.  See  United  States  Fidelity 
&  G.  Co.  V.  Golden  Pressed  Fire  Brick  Co. 
191  U.  S.  416,  425,  48  L.  ed.  242,  246,  24 
Sup.  Ct.  Rep.  142;  United  States  use  of 
Hill  V.  American  Surety  Co.  200  U.  S.  197, 
203,  50  L.  ed.  437,  440, 26  Sup.  Ct.  Rep.  168. 

As  we  read  the  decision  of  the  supfeme 
court  of  appeals  of  Virginia,  it  is  not  held 
that  a  lien  was  fixed  upon  the  dredge,  if 
in  fact  the  title  thereto  passed  to  the  Unit- 
ed States.  In  any  event,  it  could  not  be 
tolerated  that  property  of  the  United  States 
could  be  seized  or  encumbered  under  state 
lien  laws  of  the  character  in  question.  We 
are  not  now  dealing  with  the  right  of  a 
state  to  provide  for  such  liens  while  prop- 
erty to  the  chattel  in  process  of  construc- 
tion remains  in  the  builder,  who  may  be 
constructing  the  same  with  a  view  to  trans- 
ferring title  therein  to  the  United  States 
upon  its  acceptance  under  a  contract  with 
the  government.  We  are  now  treating  of 
property  which  the  United  States  owns. 
Such  property,  for  the  most  obvious 
reasons  of  public  policy,  cannot  be  seized 
by  authority  of  another  sovereignty,  against 
the  consent  of  the  government.  The  Ben- 
yuard,  as  fast  as  constructed,  became  one 
of  the  instrumentalities  of  the  government, 
intended  for  public  use,  and  could  not  be 
seized  under  state  laws  to  answer  the  claim 
of  a  private  person,  however  meritorious. 
472]  *Nor  do  we  think  the  case  one  fur 
the  application  of  the  doctrine  governing 
cases  where  the  United  States  claims  an 
interest  in  property  lawfully  in  possession 
of  a  court  which  is  administering  it, — as  in 
equity  or  in  admiralty, — and  the  govern- 
ment intervenes  to  protect  its  interest  there- 
in. In  such  instances  its  rights  must  be 
adjudicated  in  recognition  of  the  rights 
and  demands  of  others  interested  in  the 
same  property.  In  this  case  the  vessels 
were  released  under  a  stipulation  which 
fully  protected  the  rights  of  the  United 
States,  and  the  government  claims  the  ex- 
clusive right  and  title  in  the  Benyuard  as 
the  parts  were  completed  and  paid  for. 

In  the  case  of  the  Mohawk  there  is  no 
such  stipulation  as  to  passing  of  the  title 
on  partial  payments  in  the  progress  of  the 
work  as  is  found  in  the  contract  for  the 
Benyuard.  The  Secretary  of  the  Treasury 
was,  in  his  discretion,  to  make  partial  pay- 
ments under  tlio  contract  during  the  pro- 
gress of  the  work,  not  to  exceed  75  per 
cent  of  the  value  of  the  labor  and  mate- 
rials actually  furnished  and  delivered,  and 
a  lien  was  reserved  for  such  payments,  in 
the  following  language: 

"Provided,  That  a  lien  shall  be,  and  here- 
by is,  reserved  to  the  United  States  upon 
the  hull,  machinery,  fittings,  and  equip- 
ment of  said  vessel,  and  the  materials  on 
54  Ii.  ed. 


hand  for  use  in  her  construction,  respec- 
tively and  collectively,  for  all  moneys  ad- 
vanced on  account  thereof,  and  that  such 
lien  shall  commence  with  the  first  payment, 
and  shall  thereupon  attach  to  the  work 
and  the  materials  furnished,  and  shall  in 
like  manner  attach  from  time  to  time,  as 
the  work  progresses,  and  as  further  pay- 
ments are  made,  and  shall  continue  until 
the  completion  and  acceptance  of  said 
vessel." 

This  lien,  it  is  asserted,  was  reserved  in 
accordance  with  a  joint  resolution  of  Con- 
gress passed  May  5,  1894  (28  Stau  at  L. 
582,  583),  which  is  as  follows: 

"Resolved  by  the  Senate  and  House  of 
Representatives  *of  the  United  States  [472 
of  America  in  Congress  assembled,  That  the 
Secretary  of  the  Treasury  be,  and  he  here- 
by is,  authorized  to  make  partial  payments, 
from  time  to  time,  upon  existing  contracts 
and  all  contracts  hereafter  made  for  the 
construction  of  vessels  for  the  Treasury  De- 
partment, but  not  in  excess  of  V5  per  cent 
of  the  amount  of  the  value  of  the  work 
already  done;  and  that  the  contracts  here- 
after made  shall  provide  for  a  lien  upon 
such  vessels  for  all  advances  so  made:  Pro- 
vided, That  nothing  in  this  joint  resolution 
shall  be  construed  to  hereafter  authorize 
any  partial  payments  except  on  contracts 
stipulating  for  the  same,  and  then  only  in 
accordance  with  such  contract  stipulation." 

On  behalf  of  the  government  it  is  con- 
tended that  this  resolution  makes  the  lien 
of  the  government,  reserved  under  the  con- 
tract, an  express  statutory  lien  by  author- 
ity of  the  United  States,  and  consequently 
superior  to  any  asserted  rights  under  the 
lien  laws  of  a  state.  But  we  cannot  agree 
to  this  contention.  The  joint  resolution, 
if  it  be  conceded  to  have  the  effect  of  an 
act  of  Congress,  does  not  undertake  to 
create  a  statutory  lien,  but  directs  how 
contracts  thereafter  made  shall  provide 
with  reference  to  liens  upon  such  vessels. 
As  to  future  contracts,  it  is  directed  that 
they  shall  provide  for  liens  upon  vessels 
for  advances  thus  made.  We  think  the  lien 
mentioned  is  only  one  created  by  the  terms 
of  the  contract,  and  is  to  be  considered  in 
the  light  of  the  other  provisions  thereof. 

At  the  time  of  entering  into  the  contract, 
a  bond  was  required  and  wus  given  by  the 
Trigg  Company  in  the  penal  sum  of  $45,000, 
conditioned  for  the  proper  construction  of 
the  vessel  according  to  the  contract  and 
specifications,  and  that  the  Trigg  Com- 
pany should  promptly  make  payments  to 
other  persons  supplying  labor  and  mate- 
rials in  the  prosecution  of  the  work.  We 
think  this  requirement  was  a  distinct 
recognition  on  the  part  of  the  government 
that  the  Trigg  Company  might  become  in- 
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474]debted  *to  other  persons  who  should 
perform  labor  or  furnish  materials  in  the 
building  of*the  vessel,  who  might  become 
entitled,  by  reason  of  such  claims  against 
the  company,  to  Hens  upon  the  property. 

The  contract  was  made  with  the  Vir- 
ginia corporation,  and  it  was  intended  that 
the  bond  required  of  the  Trigg  Company 
should  protect  the  government  against 
rights  arising  out  of  labor  performed  or 
material  furnished  in  the  construction  of 
the  vessel.  Conceding  it  to  be  true  for 
this  purpose,  as  asserted  by  the  counsel  for 
the  government,  that  the  United  States  can 
make  contracts  providing  liens  of  this  char- 
acter which  shall  be  superior  to  the  claims 
of  an}'  person  for  liens  under  state  laws,  it 
is  none  the  less  certain  that  it  may,  if  it 
chooses,  recognize  the  authority  of  the 
states  to  proti^ct  persons  who  may  furnish 
lalior  or  materials  for  the  construction  of 
government  work.  Indeed,  such,  as  we  have 
seen,  is  the  policy  of  the  government  in 
respect  to  public  buildings  and  structures, 
upon  which  liens  cannot  bo  taken  un<lcr  the 
laws  of  the  states.  In  order  that  such 
claims  may  be  satisfied,  the  United  States 
has  made  provision  for  their  protection  by 
bonds  upon  which  iM^rsons  may  recover 
damages,  so  that  those  who  furnish  prop- 
erty of  which  the  government  receives  the 
lienefit  shall  not  entail  a  loss  by  so  doing. 
Read  in  the  light  of  this  policy,  so  mani- 
festly just  and  proper,  and  tlie  require- 
ments of  this  contract  and  bond,  we  think 
tiiat  the  government  did  not  intend  that 
the  lien  wliich  it  reserved  for  itsolf  should 
be  Huperior  to  that  of  contractors  for  labor 
and  material  who  had  contributed  to  the 
work. 

The  cnse  of  the  Galveston  is  controlled 
by  tlje  same  principles.  In  that  contract 
tliore  was  no  provision  for  taking  title  to 
the  vessel;  on  tiie  contrary,  it  was  stipulat- 
ed that,  on  certain  conditions,  the  title 
shouhl  vest  in  the  United  States  as  collater- 
al Hccurity,  and  the  eighteenth  clause  of 
tilt*  contract  provides  for  the  reh'ase  of  liens 
4  75]  *beforc  partial  payments  shall  be  re- 
quired. This  clause  is  distinct  and  clear  in 
its  requirements  and  reads: 

"When  a  payment  is  made  under  this 
contract,  as  a  condition  ))rece<lent  tlu^reto, 
tin'  Secretary  of  the  Navy  may,  in  his 
discretion,  require,  for  the  protection  of 
the  party  of  the  lirst  part,  evidence  satis- 
factory to  him,  to  Ik;  furnished  by  the  party 
of  the  first  part,  that  no  lien  or  rights  in 
rem  of  any  kind  against  said  vesttels,  or  her 
machinery,  fittings,  or  equipment,  or  the 
nniterial  on  han<l  for  use  in  the  construction 
thereof,  have  beiMi  or  can  be  actpiired  for 
or  on  account  of  anv  work  done  or  anv 
machinery,  fitting,  equipment,  or  material 
1116 


already  incorporated  aa  a  part  of  said  vessel, 
or  on  hand  for  that  purpose,  or  that  such 
liens  or  rights  have  either  been  released 
absolutely,  or  so  subordinated  to  tlie  rights 
of  the  government  aa  to  make  its  lien  for 
all  payments  paramount,  so  as  not  to  en- 
cumber or  hinder  in  any  way  the  right  of 
the  government  to  accept  or  reject  said 
vessel,  and  so  as  to  become  absolutely  ex- 
tinguished in  case  of  the  acceptance  of  the 
vessel." 

The  effect  which  we  give  this  provision 
is  strengthened  by  the  opinion  rendered  to 
the  Secretary  of  the  Navy  by  the  Attorney 
General,  that  in  his  opinion  the  practice 
of  the  Navy  Department  in  making  such 
contracts  recognized  that  liens  of  this  class 
might  be  acquired  on  vessels  where  there 
was  no  provision  in  the  contract  for  vest- 
ing title  in  the  same  in  the  United  States. 
23  Ops.  Atty.  Gen.  174,  17G. 

We  think  that  this  contract,  as  the  one 
for  the  Mohawk,  was  made  in  reco^iition 
of  the  rights  of  those  who  should  furnish 
work  or  nmterial  for  the  vessel  to  secure 
their  claims  by  liens  which  it  was  ma<ie 
the  duty  of  the  contractor  to  provide  for 
in  order  to  protect  the  title  of  the  United 
States. 

Upon  the  whole  case  we  reach  the  cr>n- 
clusion  that  judgment  must  be  aflinurd  as 
to  the  Mohawk  and  Galveston,  *and  [4  76 
reversed  as  to  the  Benyuard,  and  it  is  so 
ordered.  The  case  is  remanded  to  the  Su- 
preme Court  of  Appeals  of  Virginia  tor 
further  proceedings  not  inconsistent  with 
this  opinion. 


LUCINO    ALMEIDA    CHAXTANGCO   and 
Enrique    I^te,    Plffs.    in    Krr., 

V. 

EDUAKDO  ABAROA. 
(See  S.  C.  Reporter's  ed.  470-480.) 

Juclgnicnt  — In  cfrlmliial  case  as  iuir  to 

»  civil  action. 

A  civil  action  for  indomnificntion  for  tlie 
daninires  resulting  from  the  malicious  or 
unlawful  burning  of  a  storehouse  and  ita 
contents  may  not  be  maintainetl  in  the 
Philip])ine  courts,  where  there  has  lieen  a 
judgment  of  acquittal  against  the  same  de- 
fendant for  the  same  malicious  and  un- 
lawful burning,  in  view  of  the  ]>ositive  lejr- 
islation  in  the  Philippine  CtKles.  -civil  and 
criminal,  drawing  a  distinction  between  a 
civil  liability  which  results  from  the  mere 
ne^'ligence  of  the  defendant,  and  a-  lia- 
bility for  the  civil  consequences  of  a  crime 
bv  which  another  has  sustaine<l  loss  or  in- 


XoTK.  —  On  judgment  in  criminal  action 
a«4  res  judicata  in  civil  action — sec  note  to 
MiekB  V.  Mason,  11  I..R.A.(N.a)    053. 
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jury,  and  of  the  plain  inference  from  art. 
17  of  the  Penal  Code,  that  civil  liability 
springs  out  of  and  is  dependent  upon  facts 
which,  if  true,  would  constitute  a  crime 
or  misdemeanor,  and  of  the  provisions  of 
Code  Crim.  Proc.  §§   108,   112,  742,  which 


713;  United  States  v.  Schneider,  35  Fed. 
107;  McDonald  v.  Stark,  176  III.  456,  52 
N.  E.  37;  Gray  v.  McDonald,  104  Mo.  309, 
16  S.  W.  398;  Wilson  v.  Manhattan  R. 
Co.  2  Misc.  127,  20  N.  Y.  Supp.  852;  Skid- 


plainly  contemplate  \hat  the  civil  liability  "»^^«  ^-   ?„"^^«\JJ    111.   164;    Tumlin    v. 

of  the  defendant  shall  be  ascertained  and  Parrott,  82  Ga.  735,  9  S.  E.  718;   Sibley 

declared  in  the  criminal  proceedings.  v.  St.  Paul   F.  &  M.  Ins.  Co.  9  Biss.  31, 

Fed.  Cas.  No.  12,830;   State  v.  Corron,  73 

[Ko.   2.]  ^'  H.  434,  62  Atl.   1044,  6  A.  &  £.  Ann. 

Cas.   486;    Frierson   v.   Jenkins,   72   S.   C. 

Submitted  October  24,  1910.     Decided  No-  341,  110  Am.  St  Rep    608    51  S.  E.  802, 

vember  28,  1910.  ^  ^'\  \^'':  ^^:J^' !°f  ""^*U  ^V^^T 

'  V.  State,  77  Ala.  209;   State  v.  Bradnack, 

I^T  x,r.T.^T>  X     X,.     o                ^     _x     *  XV  ®®  Conn.  214,  43  L.R.A.  620,  37  Atl.  492; 

N  ERROR  to  the  Supreme  Court  of  the  p^     ,^  ^    jjenyon,  93  Mich.  19,  52  N.  W. 

Phil.ppme  Islands  to  review  a  judgment  j^gg.    g^^^  ^    United  States,   167   U.   S. 

which  affirmed  a  judgment  of  the  Court  of  ^^g^  ^gg^  jg^^  42  L.  ed.  127,  131,  132,  17 

First  Instance  for  the  Third  Judicial  Dis-  ^        q^  -^       yjg 

trict,  holding  that  a  judgment  of  acquittal  ^^^^  \^y^^;^  ^^^j,  ^^^.^^^  ^^^  ^^  ^,^^  ^^^^ 

in  a  criminal  action  for  the  malicious  or  ^              ^^    ^^^    .^^             ^,^^^^   ^^^   ^^^ 

unlawful  burning  of  a  storehouse  and   its  ^.^.,    ^^^.          .^   .^   ^^^^   ^^^,^^   ^^^^   ^,^^ 

contents  is  a  bar  to  a  civil  action  for  in-  ^..  ^.  i^  ^*  ->.    •  ^-^  *                    au  *  ai 

,        -n    J.'       X        1                       iA*        r  principle  of  res  judicata  requires  that  there 

demnincation   for   damages   resulting   from  ^  ^,,  f     .  i^^i.-/  ^*         *•         •*!       •     x    *. 

.,                      ,.  .                    1      r  1   u       •  shall  be  identity  of  parties,  either  in  fact 

the   same  malicious   or   unlawful   burning.  ...       «  •  x        x              n         •j 

- -,        ,                                                            ®  or  in  privity  of  interest,  as  well  as  iden- 

rme  .                 .   ,        «  ,^u-i-     •        ito  ^>*y  ^^  ^^^  matter  at  issue. 

See  jame  case  below,  8  Philippine,  178.  ^^^j,;^^  ^   ^^           ^  ^^„                    jg 

The  facte  are  stated  in  the  opinion.  j^  ^   ^g^   ^3^.  Amerioon  Bell  Teleph.  Co. 

Messrs.  Aldls  B.   Browne,   Alexander  v.  National  Improved  Teleph.  Co.  27  Fed. 

Britten,    Kvans    Browne,    and    W.    A.  667;    Frank  v.   Wedderin,   16   C.   C.  A.   1, 

Kincald  submitted  the  cause  for  plaintiffs  30  U.  S.  App.  329,  68  Fed.  818;  Theller  v. 

in  error:  Ilershey,   89    Fed.   675;    Hauke   v.    Cooper, 

There  was  no  determination  in  the  crim-  48  C.  C.  A.  144,  108  Fed.  922;  Litchfield  v. 

inal  action  of  the  matter  in  controversy  in  Goodnow    (Litchfield  v.  Crane)    123  U.  S. 

this   action,   such   as   to   warrant  the   ap-  549,  31  L.  ed.   199,  8  Sup.  Ct.  Rep.  210; 

plication  of  the  principle  of  res  judicata,  Wilgus  v.  Germain,   19   C.   C.   A.   188,   44 

A   j'udgment   in   a  criminal   action   is   not  U.  S.  App.  369,  72  Fed.  775;  Hale  v.  Finch, 

evidence  in  a  civil  action   to  support  the  104    U.    S.    261-265,    26    L.   ed.    732-734; 

defense  of  former  adjudication,  even  though  Stryker   v.    Goodnow    (Stryker   v.    Crane) 

both  actions  involve  the  same  subject-mat-  123  U.  S.  527,  540,  31  L.  ed.  194,  199,  8 

ter  or  transaction.  Sup.  Ct.  Rep.  203;  Southern  P.  R.  Co.  v. 

1  Greenl.  Ev.   §  537;   Jones,  Ev.  §  689,  United  SUtes,  168  U.  S.  48,  49,  42  L.  ed. 

p.   745;    1   Wharton,   Ev.   §  776;   Herman,  376,  377,  18  Sup.  Ct.  Rep.   18;   Russell  v. 

Estoppel,  §  413;   2  Black.  Judgm.  §  529;  Place,   94   U.   S.   606,  608,   24  L.  ed.   214, 

1   Freeman,  Jiidgm.  §   319;   R.  v.  Boston,  215;    De    Sollar   v.   Hanscome,    158   U.   8. 

4   East,   572;    Jones   v.   White,  1    Strange,  216,  221,  39  L.  ed.  956,  959,  15  Sup.  Ct. 

68;  Buller,  N.  P.  233;  Petrie  v.  Nuttall,  11  Rep.  816;   Last  Chance  Min.  Co.  v.  Tyler 

Exch.  569;  Justice  v.  Gosling,  12  C.  B.  44;  Min.  Co.  157  U.  S.  083,  688,  39  L.  ed.  859, 

Cottingham   v.   Weeks,   54   Ga.   275;    Mar-  862,   15   Sup.  Ct.   Rep.  733,  18  Mor.  Min. 

ceau   V.  Travelers'   Ins.   Co.   101   Cal.   338.  Rep.  205;  New  Orleans  v.  Citizens'  Bank, 

35  Pac.  856,  36  Pac.  813;  Burke  v.  Wells,  167  U.  S.  371,  396,  397,  42  L.  ed.  202,  210, 

F.  &  Co.  34  Cal.  62;  Cluflf  v.  Mutual  Ben.  211,  17  Sup.  Ct.  Rep.  905;  Southern  P.  R. 

L.  Ins.  Co.  99  Mass.  317;  Morch  v.  Raubit-  Co.  v.  United  States,  183  U.  S.  519,  628, 

schek,  159  Pa.  559,  28  Atl.  369;   Bctts  v.  46  L.  ed.  307,  312,  22  Sup.  Ct.  Rep.   154; 

New   Hartford,   25   Conn.   180;    Corbley   v.  1  Greenl.  Ev.  §  523;  Lovejoy  v.  Murray,  3 

Wilson,  71  III.  209.  22  Am.  Rep.  98;  John-  Wall.  1,  10,  18  L.  ed.  129,  131;  Gaines  v. 

son  V.  Girdwood,  143  N.  Y.  660,  39  N.  E.  Hennen,  24  How.  553,  16  L.  ed.  770;  Gaines 

21,  7  Misc.  651,  28  N.  Y.  Supp.  151;  Cham-  v.    Relf,    12    How.    506,    13    L.    ed.    1085; 

berlain  v.  Pierson,  31  C.  C.  A.  157,  59  U.  Palanca  Tanguinlay   v.  Quiros,   10   Philip- 

S.  App.  55,  87  Fed.  424;   Dyer  County  v.  pine,  360;  Merchant  v.  International  Bkg. 

Chesapeake,  O.   &  S.  W.  R.  Co.   87  Tenn.  Corp.     9     Philippine,     554;     O'Coniiell     v. 

712,    11    8.    W.    943;     United    States    v.  Mayuga,    8    Philippine,    422;    Cromwell    v. 

Jaedicke,    73   Fed.    100;    Von   Hoffman    v.  Sac  County,  94  U.  S.  351,  356,  24  L.  ed. 

Kendall,  44  N.  Y.  S.  R.  484,  17  N.  Y.  Supp.  195,   199;   Fayerweatber  ▼.  Ritch,   195  U. 
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a  276,  SOfi,  4»  L.  ed.  193,  210,  26  Sup.  a. 
Rep.  SS. 

The  jury  iu  the  civil  action  muit  decide 
upon  the  mere  preponderance  of  the  evi- 
dence;  whereu,  in  order  to  a  criminal  cni' 
Tietion,  they  muit  be  latisfled  of  the  par- 
It's  guilt  beyond   a  reasonable  doubt. 

1  Greenl.  Ev.  J  637;  3  Greenl.  Ev.  |  29; 
1  Wharton,  Crim,  Law,  i  1. 

Both  the  distinction  and  the  rule  which 
ia  its  neeeBBBry  and  wholesome  sequence 
have  been  engrafted  upoD  and  are  now  part 
of  the  jurisprudence  of  the  Philippine   Is- 

Ocampo  V.   Jenkins,   8  Manila   Off.   Gaz. 
(No.  4)   126,  December  24,  1909. 
No  brief  was  filed  for  defendant  in  error. 

Mr.  Justice  Lnrton  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  supreme 
court  of  the  Philippine  Islnnds  to  review 
a  judgment  afflrming  a  judgment  of  the 
court  of  the  first  instance  in  favor  of  the 
defendant. 

The  action  was  to  recover  indemnification 
of  damages  for  the  destruction  of  a  store- 
house and  a  stock  of  merchandise  tlierein, 
valued  at  «68,473.49,  Mexican,  which  the 
complaint  alleged  was  "burned  maliciously 
or  unlawfully  by  Eduardo  Abaroa,"  the 
defendant  to  the  complaint,  and  defendant 
in  error  here. 

The  defense  was,  first,  a  general  denial, 
and  second,  that  the  defendant,  in  a  crim- 
inal action  for  the  same  burning  and  dam- 
age alleged,  had  been  acquitted  and  held 
not  guilty  of  the  malicious  burning  now 
alleged,  and  in  consequence  of  sach  judg- 
ment was  not  liable  in  a  civil  action  for  any 
damage  to  the  plaintiff.  The  judgment  in 
the  criminal  proceeding  referred  to  wai  in 
these  words  .- 

"The  evidence  introduced  by  the  prose- 
480]  cutioD  indicates  'that  the  defendant 
might  have  been  the  author  of  the 
crime,  but  it  is  not  conclusive.  All  per- 
sons charged  with  crime  are  presumed 
to  be  innocent  until  they  are  proven 
otherwise.  There  being  in  my  mind 
some  douht  as  to  the  guilt  of  the  defend- 
ant, I  should  and  do  hereby  acquit  him, 
with  the  costs  of  these  proceedings  d< 
o/ficio,  and  the  attachment  heretofore  levied 
on  his  property  is  hereby  vacated,  reserv- 
ing to  the  complaining  witness  whateVei 
right  he  may  have  to  bring  a  civil 
against  the  said  Eduardo  Abaroa." 

Upon  a  final  hearing  upon  all  of  thi 
proofs,  the  court  of  first  instance  adjudged 
that  the  cause  of  action  alleged  and  proved 
was  one  arising  from  the  criminal  set 
which  was  the  subject  of  the  former  crim- 
inal proceeding;  -and  that  the  defeuduni, 
lilt 


laving  been  acquitted  in  tbs  criminal  ae- 
:ion,  was  not  civilly  liable.  This  judgment 
vas  afSrmed  by  the  supreme  court  of  the 
Philippine  Islands  upon  an  elaborate  opin- 

We  have  not  had  the  benefit  of  either 
irief  or  argument  for  the  defendant  in  thin 
writ  of  error,  but  have  found  much  assist- 
ince  in  the  opinions  of  each  of  the  Philip- 
pine courts,  as  well  from  very  helpful 
l>riefs  filed  by  learned  coiinBel  for  the  plai 


;ilTs   i 


The   t 


which   bis 


l)een  very  forcibly  pressed  is  that  the  judg- 
ment of  Rcquittnl  in  the  criminal  action 
joes  not  operate  as  a  bar  to  a  subsequent 
?ivi1  action  for  Indemnrficntinn  of  dnniagcs 
resulting  from  the  same  malicious  or  un- 
lawful burning  of  the  house  and  goods  of 
the  plaintilT,  which  was  charged  in  the 
criminal  action. 

The  proposition  upon  which  the  supreme 
court  of  the  Philippine  Islands  grounded 
its  judgment  affirming  that  of  the  lower 
court  in  fsvnr  of  the  defendant  Abnrna  n-n*. 
"that  it  has  not  been  alleged  or  shown  by 
the  plnintiffs,  as  a  cause  of  action  instituted 
civilly  against  the  defendant,  that  the  afore- 
said Are  waa  caused  through  any  fault 
or  negligence  on  the  part  of  the  defend- 
er cause  distinct  from  that,  the  subject  of 
the  case  already  terminated  in  accordance 
with  the  provisions  of  articles  1093,  1902. 
and  1903  of  the  Civil  Code;  and  second, 
that  one  who  is  not  criminally  responsible 
for  a  crime  or  misdemeanor  cannot  be  made 
civilly  responsible  for  the  crima  of  which 
he  has  been   acquitted." 

Tba  general  rule  of  the  common  law  is 
that  a  judgment  in  a  criminal  proceeding- 
can  not  be  read  in  evidence  in  a  civil  ac- 
tion to  establish  any  fact  there  determined. 
The  reason  for  this  rule  is,  primarily,  that 
the  parties  are  not  the  same,  and,  sec- 
ondarily, that  different  rulei  of  evidence 
are  applicable.  In  the  old  case  of  Jones 
v.  White,  1  Strange,  87,  88,  Eyre,  J.,  said: 
"If  a  verdict  be  given  in  evidence,  it  moot 
be  between  the  same  partiea;  and  ther»- 
fore  an  indictment,  which  is  at  the  suiL  of 
the  King,  cannot  be  read  in  an  action  wbid 
is  at  the  suit  of  the  party."  Tba  reqniut* 
of  mutual  estoppel  is  sssentiol  to  make  a 
judgment  in  one  action  obligatory  in  an- 
other, although  the  point  in  iaeue  ia  the 
each  case.  Unless  the  partio  are 
latter  is  ret  iitler  sliss- 
RuUcr,  N.  P.  233;  1  Wharton,  Ev.  |  776; 
Dyer  County  v.  Chesapeake,  O.  *  8.  W.  B. 
Co.  87  Tenn.  712,  11  8.  W.  943. 

Neither   will   identity  of  partiea   nlwaya 

opernte  to  make  a  judgment  in  a  erimlnal 

action    admisaible    In    evidence    in   ft   tivil 

action.     There   must  be  identi^   ol   iaaoa. 

SIS  u.  s. 
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Thus,  in  Stone  v.  United  States,  167  U.  S. 
178,  187,  42  L.  ed.  127,  131,  17  Sup.  Ct 
Rep.  778,  Stone  was  sued  by  the  United 
States  to  recover  the  value  of  timber  al- 
leged to  have  been  cut  by  him  from  public 
lands.  He  had  been  theretofore  indicted, 
tried,  and  acquitted  for  unlawfully  cutting 
the  same  timber  from  the  public  lands,  and 
pleaded  this  judgment  as  a  bar  to  a  suit 
for  civil  liability.  This  was  held  to  be  no 
defense,  and  Coffey  v.  United  States,  116 
U.  S.  436,  29  L.  ed.  684,  6  Sup.  Ct  Rep. 
437,  distinguished  as  having  been  placed 
upon  the  ground  ''that  the  facts  ascertained 
in  the  criminal  case,  as  between  the  United 
482]  States  and  the  claimant,  could  *not 
be  'again  litigated  between  them,  as  the 
basis  of  any  statutory  punishment  de- 
nounced as  a  consequence  of  the  existence 
of  the  facts.*"  With  respect  to  the  appli- 
cation of  Coffey's  Case,  Mr.  Justice  Harlan, 
for  the  court,  said: 

"In  the  present  case  the  action  against 
Stone  is  purely  civil.  It  depends  entirely 
upon  the  ownership  of  certain  personal 
property.  The  rule  established  in  Coffey's 
Case  can  have  no  application  in  a  civil 
case  not  involving  any  question  of  criminal 
intent  or  of  forfeiture  for  prohibited  acts, 
but  turning  wholly  upon  an  issue  as  to  the 
ownership  of  property.  In  the  criminal 
case,  the  government  sought  to  punish  a 
criminal  offense,  while  in  the  civil  case  it 
only  seeks,  in  its  capacity  as  owner  of  prop- 
erty illegally  converted,  to  recover  its  value. 
In  the  criminal  case  his  acquittal  may 
have  been  due  to  the  fact  that  the  govern- 
ment failed  to  show,  beyond  a  reasonable 
doubt,  the  existence  of  some  fact  essential 
to  establish  the  offense  charged,  while  the 
same  evidence  in  a  civil  action  brought 
to  recover  the  value  of  the  property  illegal- 
ly converted  might  have  been  Ruflicient  to 
entitle  the  government  to  a  verdict.  Not 
only  was  a  greater  degree  of  proof  requisite 
to  support  the  indictment  than  is  sufficient 
to  sustain  a  civil  action,  but  an  essential 
fact  had  to  be  proved  in  the  criminal  case, 
which  was  not  necessary  to  be  proved  in 
the  present  suit.  In  order  to  convict  the 
defendant  upon  the  indictment  for  unlaw- 
fully, wilfully,  and  feloniously  cutting  and 
removing  timber  from  lands  of  the  United 
States,  it  was  necessary  to  prove  a  crim- 
inal intent  on  his  part,  or,  at  least,  that  he 
knew  the  timber  to  be  the  property  of  the 
United  States.  R.  v.  Cohen,  8  Cox,  C.  C. 
41;  R.  ▼.  James,  8  Car.  k  P.  131;  United 
States  ▼.  Pearce,  2  McLean,  14,  Fed.  Caa. 
No.  16,020;  Cutter  v.  State,  36  N.  J.  L. 
126,  126.  But  the  present  action  for  the 
conversion  of  the  timber  would  be  supported 
54  Ii.  ed. 


by  proof  that  it  was  in  fact  the  property  of 
the  United  States,  whether  the  defendant 
*knew  that  fact  or  not  E.  E.  Bolles  [48^ 
Woodenware  Co.  v.  United  States,*  1(H\ 
U.  S.  432,  27  L.  ed.  230,  1  Sup.  Ct  Rep. 
308.  An  honest  mistake  of  the  defend- 
ant as  to  his  title  in  the  property  would 
be  a  defense  to  the  indictment,  but  not 
to  the  civil  action.  Broom's  Legal  Max- 
ims, 5th  ed.  366,  367.  It  cannot  l)e 
said  that  any  fact  was  conclusively  os 
tablished  in  the  criminal  case,  except 
that  the  defendant  was  not  guilty  of 
the  public  offense  with  which  he  wam 
charged.  We  cannot  agree  that  the  failure 
or  inability  of  the  United  States  to  prove 
in  the  criminal  case  that  the  defendant  had 
been  guilty  of  a  crime  cither  foi:feito<l  iU 
right  of  property  in  the  timber  or  its  rip^ht 
in  this  civil  action,  upon  a  preponderance 
of  proof,  to  recover  the  value  of  such  prop- 
erty." 

There  are  peculiarities  about  the  charac- 
ter of  the  action  now  under  consideration 
which,  as  will  appear  later,  may  bring  it 
under  the  principles  of  Coffey  v.  Unitc<l 
States,  supra,  rather  than  Stone  v.  United 
States,  the  indemnification  here  sought  be- 
ing a  part  of  thfe  punishment  attached  to 
the  offense  of  which  the  defendant  has  b<*en 
acquitted. 

The  case  is,  however,  one  which  we  con- 
ceive must  be  governed  by  the  local  law 
of  the  Philippine  Islands,  and  the  single 
question  to  which  we  need  address  our- 
selves is  as  to  whether  that  law  was  rightly 
applied  by  the  local  tribunals. 

Article  1902  of  the  Civil  Code  in  force  in 
the  Philippine  Islands  reads  thus:  "A 
person  who,  by  an' act  or  omission,  causes 
damage  to  another  when  there  is  fault  or 
negligence,  shall  be  obliged  to  repair  the 
damage  so  done."  By  §§  1092  and  1093  of 
the  same  Code  provision  is  made  for  the 
enforcement  of  civil  liability,  varying  in 
character  according  to  the  origin  of  the  lia- 
bility. Thus,  §  1092  provides  that  civil  ob- 
ligations arising  from  crimes  and  misde- 
meanors shall  be  governed  by  the  provi- 
sions of  the  Penal  Code.  On  the  other  hand, 
§  1093  provides  that  "those  arising  from 
acts  or  omissions,  in  which  fault  or  negli- 
gence, not  punished  by  law,  occurs,  shall 
*be  subject  to  the  provisions  of  [484 
chapter  second  of  title  sixteen  of  this 
book."  The  action  here  involved  come» 
directly  under  §  1092,  above  set  out,  and 
is  not  an  action  arising  from  "fault  or 
negligence,  not  punished  by  law."  The 
complaint  alleges  that  the  act  of  burn- 
ing was  "malicious  and  unlawful,"  and 
not  that  it  was  the  result  of  any  "fault 


484-48G 


Supreme  Coubt  of  the  United  States. 


Oct.  Temu, 


or  negligence."  This  was  the  construction 
placed  upon  the  complaint  by  both  the  courts 
below,  and  is  a  construction  not  chal- 
lenge'd  here.  It  follows  that  we  must 
turn  to  the  Penal  Code  to  discover  when 
a  civil  action  arises  out  of  a  crime  or 
misdemeanor,  and  the  procedure  of  •  the 
enforcement  of  such  civil  liability.  Arti- 
cle 17  of  the  Penal  Ck)de  reads  as  fol- 
lows: "Every  person  criminally  liable 
for  a  crime  or  misdemanor  is  also  civilly 
liable."  May  this  civil  liability  be  enforced 
without  a  prior  legal  determination  of  the 
fact  of  the  defendant's  guilt  of  crime?  Does 
civil  liability  exist  at  all  if  the  defendant 
jias  been  found  not  guilty  of  the  acts  out  of 
which  the  civil  liability  arises?  The  opinion 
of  the  court  below  was  that  a  judgment  of 
conviction  was  essential  to  an  action  for 
indemnification  under  the  applicable  local 
law.  To  this  conclusion  we  assent,  upon  the 
following  considerations: 

First,  by  the  positive  legislation  of  the 
Philippine  Codes,  civil  and  criminal,  a  dis- 
tinction is  drawn  between  a  civil  liability 
which  results  from  the  mere  negligence  of 
the  defendant  and  a  liability  for  the  civil 
<onsequcnces  of  sC  crime  by  which  another 
ha»  sustained  loss  or  injury. 

Second,  the  plain  inference  from  article 
17,  above  set  out,  is  that  civil  liability 
springs  out  of  and  is  dependent  upon  facts 
which,  if  true,  would  constitute  a  crime  or 
misdemeanor. 

Third,  the  Philippine  Code  of  Procedure 
plainly  contemplates  that  the  civil  liability 
of  the  defendant  shall  be  ascertained  and 
declared  in  the  criminal  proceedings. 

Tlius,  §  742  of  the  Code  of  Criminal  Pro- 
485]  cedurc,  after  ^requiring  that,  in  a 
criminal  proceeding,  all  of  the  minor  or 
incidental  offenses  included  in  the  principal 
crime  shall  be  decided,  adds:  "All  ques- 
tions relating  to  the  civil  liability  which 
may  have  been  the  subject-matter  of  the 
charge  shall  be  decided  in  the  sentence." 

By  §  108  of  the  same  Code  the  prosecut- 
ing oflicial  is  required  to  prosecute  the  right 
of  the  injured  person  to  restitution  or  in- 
demnity, unless  such  person  renounces  the 
right. 

By  §  112  of  the  same  Code  the  civil  action 
is  held  to  be  part  of  the  criminal  action, 
^'unless  the  person  prejudiced  or  injured  re- 
nounces the  same,  or  expressly  reserves  the 
fight  to  institute  it  after  the  conclusion  of 
the  criminal  action." 

In  United  States  v.  Catequista,  1  Philip- 
pine, 537,  638,  the  court  below  failed  to  de- 
termine the  liability  of  the  defendant  to  in- 
demnify the  person  injured  by  the  misde- 
meanor of  which  he  had  been  convicted. 
1120 


Concerning   this,    Ladd   J.,   for    the   court, 
said: 

"The  court  also  erred  in  not  determining 
in  the  judgment  the  civil  liability  of  the 
defendant  for  the  daiioa  and  pcrjuicios, 
which  resulted  from  the  criminal  act.  Such 
civil  liability  is  a  necessary  consequence  of 
criminal  responsibility  (Penal  Code,  art 
17),  and  is  to  be  declared  and  enforced  in 
the  criminal  proceeding,  except  where  the 
injured  party  reserves  his  right  to  avail 
himself  of  it  in  a  distinct  civil  action.  Code 
of  Criminal  Procedure  of  Spain,  article  112, 
Provisional  Law  for  the  Application  of  tiie 
Penal  Code  in  the  Philippines,  article  51, 
No.  4.  No  such  waiver  or  reservation  is 
disclosed  by  the  record  here." 

It  is  true  that  one  of  the  plaintiffs  in  the 
present  case  reserved  whatever  right  he 
may  have  had  to  bring  a  civil  action.  This 
was  obviously  of  no  avail,  inasmuch  as  there 
resulted  a  judgment  for  the  defendant,  and 
the  plain  inference  from  the  foregoing  is 
that  a  verdict  of  acquittal  *must  [486 
carry  with  it  exemption  from  civil  respon- 
sibility. 

The  effect  of  the  application  of  the  sub- 
stantive law  of  the  Philippine  Islands,  given 
by  the  court  below,  not  only  in  the  present 
case,  but  in  the  prior  cases  cited  above,  ae- 
cords  with  the  interpretation  of  identical 
provisions  in  the  law  of  Spain  by  the  Sa- 
preme  Court  of  that  kingdom,  as  shown  by 
citations  from  the  Spanish  Supreme  Court 
Reports.  Some  of  these  we  have  not  been 
able  to  verify.  We  have,  however,  examined 
the  decision  of  that  court  cited  as  of 
January  3,  1877.  In  that  case  tlie  defend- 
ant had  been  tried  and  acquitted  upon  a 
criminal  complaint.  Notwithstanding  this 
result,  the  trial  court  gave  a  judgment  in 
demnifying  the  injured  person  for  a  loss 
supposed  to  have  been  suffered  by  him  as  a 
consequence  of  the  crime  of  which  the  de- 
fendant had  been  acquitted.  This  judgment 
was  annulled.  Upon  this  point  the  court,  in 
substance,  said  that  indemnity  for  damages 
in  penal  cases  was  a  consequence  of  the 
commission  of  a  crime.  The  defendant  was 
therefore  not  liable  civilly,  inasmuch  as  be 
had  been  found  not  liable  criminally. 

The  foregoing  considerations  eliminate 
any  question  of  the  effect  of  such  a  judg- 
ment of  acquittal  under  the  principles  of  the 
common  law  and  require  an  affirmance  of 
the  judgment  of  the  court  below  as  proper- 
ly based  upon  the  applicable  substantive 
law  of  the  Philippine  Islands,  which  has 
not  been  superseded  by  legislation  sines 
the  establishment  of  the  present  Philip- 
pine government. 

Judgment  affirmed. 

S18  U. 
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487]  •CHARLES  RICHARDSON,  Plff.  in 

Err., 

V. 

H.  V.  McCHESNEY,  Secretary  of  State  of 
the  Commonwealth  of  Kentucky,  et  al. 

(See  S.  C.  Reporter's  ed.  487-493.) 

Error  to  state  court  —  moot  case. 

1.  A  writ  of  error  to  review  a  decree  of  a 
state  court  refusing  to  require  a  state  of- 
ficial, when  certifying  the  names  of  nomi- 
nees for  Contj^ress  to  the  clerks  of  the  vari- 
ous county  courts,  to  proceed  under  tlie 
Kentucky  congressional  apportionment  act 
of  April  15,  1882,  rather  than  under  the 
act  of  May  26,  1800,  which  is  attacked 
as  invalid,  must  be  dismissed  as  present- 
ing a  moot  case,  where  the  election  to  be 
affected  by  the  decree  has  long  since  been 
held,  and  the  persons  elected  have  been  ad- 
mitted to  their  respective  seats,  and  thei/ 
successors  elected  according  to  the  same 
scheme  of  apportionment. 

(For  other  onses,  gee  Appeal  ami  Error,  1110- 
lini.  Ill  Dl^rest  Sup.  Ct.  1008.1 

Abatement  —  termination  of  office. 

2.  The  expiration  of  the  term  of  office  of 
a  state  official,  and  the  induction  of  his  suc- 
cessor into  office,  abates  a  suit  to  require 
him,  when  certifying  the  names  of  nomi- 
nees for  Congress  to  the  clerks  of  the  vari- 
ous county  courts  to  proceed  under  a  speci- 
fied apportionment  act  rather  than  under 
a  later  one,  attacked  as  invalid,  there  being 
no  statutory  authority  for  the  substitution 
of  his  successor  in  a  suit  of  this  character. 
fFor    other   cases,    see   Abatement,    II.    d,   in 

Diciest  Sup.   Ct.   1008.1 

[No.  23.] 


Argued  Octol)er  31  and  Novemlier  1,  1910. 
Decided    November   28,    1010. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit  Court 
of  Green  County,  in  that  state,  sustaining 
the  demurrer  to  and  dismissing  a  bill  to  re- 
quire the  secretary  af  the  commonwealth, 
when  certifying  the  names  of  nominees  for 

Note. — On  the  general  subject  of  writs 
of  error  from  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v. 
Hunter,  4  L.  ed.  U.  S.  07 ;  Hamblin  v.  West- 
ern Land  Co.  37  L.  ed.  U.  S.  267;  Re  Bu- 
chanan, 39  L.  ed.  U.  S.  884;  and  Kipley  v. 
Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts  can 
be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Transp. 
Co.  V.  Garbade,  62  L.R.A.  613. 

On  error  to  state  courts  in  cases  present- 
ing merely  moot  or  abstract  questions — see 
note  to  Campbell  v.  California,  50  L.  ed. 
U.  S.  382. 
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Congress  to  the  clerks  of  the  various 
county  courts,  to  proceed  under  a  specified 
apportionment  act  rather  than  under  a  lat- 
er one,  attacked  as  invalid.  Dismissed  for 
want  of  jurisdiction. 

See  same  case  below,  128  Ky.  363/  129 
Am.  St.  Rep.  299,  108  S.  W.  322. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  H.  Holt  argued  the  cause, 
and,  with  Messrs.  George  Du  Relic,  W.  C. 
Halbert,  E.  L.  Worthington,  and  W.  D. 
Cochran,  filed  a  brief  for  plaintiff  in  error. 

No  brief  was  filed  for  defendants  in  error. 


Mr.  Justice  Xjurton  delivered  the  opin- 
ion of  the  court: 

Shortly  stated,  this  is  an  attack  upon  the 
validity  of  the  Kentucky  act  of  May  20, 
1800,  and  certain  amendments  thereto,  ap- 
portioning the  state  into  eleven  congression- 
al districts.  The  bill  alleges  that  the  dis- 
tricts do  not  conform  to  the  requirement 
of  the  acts  of  Congress  apportioning  repre- 
sentatives among  the  states,  which  acts  re- 
quire that  such  di.stricts  shall  be  of  contigu- 
ous territory,  "containing  as  nearly  as  prac- 
ticable an  equal  number  of  inhabitants." 
The  averments  of  the  bill  are  that  the  dis- 
tricts are  grossly  and  unnecessarily  unequal 
in  population. 

The  bill  was  filed  in  an  equity  court  of  the 
state.  A  demurrer,  as  not  stating  a  case 
good  in  law,  was  sustained  and  the  bill  dis- 
missed. This  judgment  was  affirmed  upon 
an  appeal  to  the  court  of  appeals  of  Ken- 
tucky. The  ground  upon  which  the  Ken- 
tucky court  rested  its  judgment  was,  in 
substance  that  neither  the  Constituion 
of  the  United  tSates  nor  of  the  state  con- 
tained any  provision  which  vested  in  the 
court  any  authority  to  annul  an  apportion- 
ment of  the  state  into  districts  for  the  elec- 
tion of  Congressmen,  and  that  the  matter 
pertained  to  the  political  department  of  the 
government,  and  was  subject  only  to  the 
supervising  control  of  the  Congress,  if  any 
such  power  of  supervision  existed  at  all. 

The  bill,  in  substance,  alleges  that  a  con- 
gressional election  in  each  of  the  eleven 
congressional  districts  of  the  state  will  be 
held  in  November,  1008.  That  under  the 
law  of  Kentucky  it  is  the  duty  of  the  de- 
fendant H.  V.  McChesney,  as  secretary  of 
the  commonwealth,  or  his  successor  in  office 
at  the  time,  to  certify,  within  sixty  days 
prior  to  said  election,  the  names  of  the  nomi- 
nees of  the  Republican  and  Democratic  par- 
ties for  members  of  Congress  *in  each  [491 
district,  to  clerks  of .  the  various  county 
courts  of  the  state,  and  the  duty  of  such 
clerks  to  print  the  name  so  certified  upon 
the  official  ballots  to  be  used  in  said  con- 
gressional election. 
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The  complainant's  interest  in  the  matter 
is  that  he  is  a  citizen  of  the  United  States 
and  of  the  state  of  Kentucky,  and  a  qualified 
voter  and  resident  of  Hart  county,,  one  of  the 
counties  of  said  state,  and  as  such  entitled 
to  vote  for  a  Congressman  in  the  district 
to  which  the  county  is  lawfully  attached. 
The  act  of  the  general  assembly  dividing  the 
state  in  congressional  districts  prior  to  the 
act  of  May  26,  1890,  was  an  act  passed 
April  15,  1882.  By  this  act  of  1882  the 
counties  of  Hart,  Green,  and  Taylor  formed 
part  of  the  fourth  congressional  district.  By 
the  act  of  May  26,  1890,  and  acts  amend- 
atory, the  tlircfi  counties  named  were  made 
part  of  the  eleventh  district,  and  certain 
counties  were  taken  from  the  eleventh  and 
placed  in  other  districts. 

The  contention  is  that,  the  act  of  1890 
and  its  amendments  l»eing  void,  because  of 
gross  inequality  of  inhabitants,  the  aforesaid 
act  of  April  16,  1882,  is  the  apportionment 
act  in  force,  and  that  the  approaching  elec- 
tion should  be  held  for  the  elction  of  eleven 
members  of  Congress  in  the  eleven  districts 
organized  by  the  act  of  1882,  and  not  in  the 
districts  as  shaped  by  the  later  illegal  ar- 
rangement. 

The  object  and  prayer  of  the  bill  is  to 
require  the  defendant  H.  V.  McChesney,  or 
his  successor  in  oflice,  to  proceed  in  con- 
formity with  the  apportionment  act  of  April 
15,  1882,  by  certifying  the  names  of  party 
nominees  for  Congress  made  in  districts  or- 
ganized in  conformity  with  that  act,  and  to 
require  the  county  court  clerks,  who  are 
made  defendants,  to  print  only  the  names  of 
nominees  so  certified  upon  the  ballots  of 
the  election  of  Congressmen  at  the  election 
to  be  held  in  November,  1908,  and  that  said 
McChesney,  or  his  successor,  be  restrained 
492]  *from  certifying,  or  the  defendant 
clerks  from  printing,  otherwise. 

Without  considering  the  question  of  the 
authority  for  judicial  interference  in  respect 
to  a  congressional  apportionment  act,  we 
are  of  opinion  that  this  writ  of  error  must 
be  dismissed. 

The  matter  which  the  defendant  Mc- 
Chesney, as  secretary  of  tlie  commonwealth 
of  Kentucky,  is  to  be  prohibited  from  doing, 
relates  solely  to  an  election  to  be  held  in 
November,  1908,  and  the  thing  which  he  is 
to  be  required  to  do  relates  only  to  the  same 
election.  The  election  to  be  affected  by  a  de- 
cree, according  to  the  prayer  of  the  bill,  has 
long  since  been  held,  and  the  members  of 
Congress  were,  in  November,  1908,  elected 
under  the  apportionment  act  of  1890.  Ihey 
were,  as  we  may  judicially  know,  admitted 
to  the  respective  seats,  and,  as  we  may 
also  take  notice,  their  successors  have  been 
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elected  according  to  the  same  scheme  of  ap- 
portionment. Tlie  thing  sought  to  be  pre- 
vented has  been  done,  and  cannot  be  undone 
by  any  judicial  action.  Under  such  circum- 
stances there  is  nothing  but  a  moot  case. 
Mills  v.  Green,  159  U.  S.  651,  40  L.  ed.  293, 
16  Sup.  Ct.  Rep.  1.32;  Jones  v.  Montague, 
194  U.  S.  147,  48  L.  ed.  913,  24  Sup.  Ct.  Rep. 
611. 

The  duty  of  the  court  is  limited  to  the  de- 
cision of  actual  pending  controversies,  and 
it  should  not  pronounce  judgment  upon  ab- 
stract questions,  however  such  opinion 
might  influence  future  action  in  like  circum- 
stances. 

Aside  from  this,  we  may  judicially  take 
notice  that  the  defendant  H.  C.  McChesney  is 
no  longer  secretary  of  the  commonwealth 
of  Kentucky,  his  term  having  expired  and  a 
successor  having  been  inducted  into  office, 
who  has  not  been  substituted  as  a  defendant 
to  this  suit. 

This  is  not  a  suit  against  the  state  of 
Kentucky.  The  state  is  not  the  subject  of 
suit.  Nor  is  it  a  suit  against  the  secre- 
tary of  state  as  one  of  a  corporation  or  con- 
tinuing board,  ''where  the  obligations  sought 
to  be  enforced  devolve  upon  a  corporation 
or  continuing  body,"  as  ^pointed  [49S 
out  in  United  States  ex  rel.  Bernardin 
V.  Butterworth,  169  U.  S.  600,  603,  42 
L.  ed.  873,  874,  18  Sup.  Ct.  Rep.  441, 
distingunishing  Leavenworth  County  v. 
Sellew,  99  U.  S.  624,  25  L.  ed.  333,  and 
Tliompson  v.  United  States,  103  U.  S. 
480,  26  L.  ed.  521.  The  only  ground  for 
making  McChesney  a  defendant  is  to  en- 
join him  personally  from  doing  something 
which  he  may  not  lawfully  do,  and  to  re- 
quire him  personally  to  do  another  thing 
.which  it  is  claimed  is  his  legal  duty  to  do  as 
an  administrative  act  requiring  no  discre- 
tion. If  he  disobey  the  mandate  of  injunc- 
tion of  the  court  he  personally  would  be  in 
contempt.  He  only  can  be  rightly  made  to 
bear  the  costs  of  this  proceeding  if  the  com- 
plainant should  succeed,  and  he^only  could 
be  compelled  to  obey  the  decree  of  the  court 
As  his  official  authority  has  terminated,  the 
case,  so  far  as  it  seeks  to  accomplish  the  ob- 
ject of  the  bill,  is  at  an  end,  there  being  no 
statute  providing  for  the  aubstitation  of 
McChesney's  successor  in  a  suit  of  this  cliar- 
acter.  The  case  is  governed  by  United  States 
V.  Boutwell,  17  Wall.  604,  21  L.  ed.  721; 
United  States  ex  reL  Bernardin  v.  Buttto- 
worth,  169  U.  S.  600,  42  L.  ed.  873,  18  Sop. 
Ct.  Rep.  441,  and  Caledonian  Coal  Co.  ▼. 
Baker,  196  U.  6.  432,  441,  40  L.  ed.  540, 
544,  25  Sup.  Ct  Rep.  375. 

Dismiss  the  writ  of  error. 

318  V.  8. 
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UNITED  STATES  OF  AMERICA  TO  THE 
USE  OF  MATTIE  McC.  MINE  and  Rob- 
ert £.  Hine,  Plffs.  in  Err., 

▼. 

ALEXANDER  PORTER  MORSE,  the  Union 
Trust  Company  of  the  District  of  Colum- 
bia, and  Daniel  Boone  Clarke  Wagga- 
man,  Executors  of  Daniel  B.  Clarke,  De- 
ceased. 

(See  S.  C.  Reporter's  ed.  493-512.) 

Judgment  —  collateral  attack. 

1.  A  decree  of  the  supreme  court  of  the 
District  of  Columbia  for  the  sale  of  an  in- 
fant's real  property  for  purposes  of  rein- 
vestment, made  with  jurisdiction  over  the 
res  and  of  the  parties,  is  not  open  to  col- 
lateral attack,  even  though  the  court  erred 
in  holding  that  a  case  had  been  made,  either 
under  its  inherent  power  as  a  court  of 
equity,  or  its  statutory  authority. 

[For  other  cases,  see  Judgment,  III.  i,  in  Di- 
firest  Sap.   Ct.   1908.] 

Estoppel  —  of  surety. 

2.  The  validity  of  a  decree  for  the  sale 
of  an  infant's  real  estate  for  purposes  of 
reinvestment,  and  of  the  order  appointing  a 
trustee  to  make  the  sale,  and  of  the  bond 
reciting  the  due  appointment  of  such  trus- 
tee, executed  to  secure  the  faithful  dis- 
charge by  him  of  his  duties,  is  not  open 
to  question  by  one  who  voluntarily  be- 
came a  surety  upon  the  bond,  therel^  en- 
abling his  principal  to  obtain  the  proceeds 
of  the  sale. 

(For  other  cases,  see  Estoppel,  27-30,  in  Di- 
gest Sup.  Ct.  1908.] 

[No.  26.] 

Argued  November  1,  1910.    Decided  Novem- 
ber 28,   1910. 


IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed,  on  a  second  appeal, 
a  .judgment  of  the  Supreme  Court  of  the 
District,  overruling  a  demurrer  to  the  plea 
in  an  action  upon  a' bond,  and  dismissing 
the  action.  Reversed,  with  directions  to 
sustain  the  demurrer,  and  remand  the 
cause  for  further  proceedings. 

See  same  case  below  on  first  appeal,  29 
App.  D.  C.  433;  on  second  appeal,  31  App. 
D.  C.  433. 

The  facts  are  stated  in  the  opinion. 

Note. — On  conclusiveness  of  judgments 
generally — see  notes  to  Sharon  v.  Terry,  1 
L.R.A.  572;  Bollong  v.  Schuyler  Nat.  Bank, 
3  L.R.A.  142;  Wiese  v.  San  Francisco  Mu- 
sical Fund  Soc.  7  L.R.A.  677;  Morrill  v. 
Morrill,  11  L.R.A.  165;  Shores  v.  Hooper, 
11  L.R.A.  308;  Bank  of  United  States  v. 
Beverly,  11  L.  ed.  U.  S.  76;  Johnson  Steel 
Street  R.  Co.  v.  Wharton,  38  L.  ed.  U.  S. 
429;  and  Southern  P.  R.  Co.  v.  United 
States,  42  L.  ed.  U.  S.  355. 
ft4  L.  cd. 


Mr.  William  Hepburn  Russell  argued 
the  cause,  and,  with  Mr.  W.  H.  Robeson, 
filed  a  brief  for  plaintiiTs  in  error: 

The  supreme  court  of  the  District  having 
exercised  jurisdiction  over  the  subject-mat- 
ter of  the  suit  in  which  the  bond  was  given, 
its  determination  of  its  own  jurisdiction  is, 
after  this  lapse  of  time,  binding  upon  all 
persons  before  the  court  in  that  case,  in- 
cluding the  trustee  Waggaman  and  his 
surety  Clarke,  and  defendants  are  now  pre- 
cluded from  questioning  the  jurisdiction  of 
the  court  to  decree  the  sale,  appoint  the 
trustee;  and  require  the  bond. 

Florentine  v.  Barton,  2  Wall.  210,  216, 
17  L.  ed.  783,  785 ;  Evers  v.  Watson,  156  U. 
S.  527,  533,  39  L.  ed.  520,  622,  15  Sup.  Ct 
Rep.  430;  State  v.  Waupacca  County  Bank, 
20  Wis.  640. 

The  test  of  jurisdiction  is  whether  the 
court  had  power  to  enter  upon  the  inquiry; 
not  whether  its  conclusion  was  right  or 
wrong. 

Lake  County  v.  Piatt,  25  C.  C.  A.  87,  49 
U.  S.  App.  216,  79  Fed.  567;  Brown,  Juris- 
diction of  Courts,  §§  64-66. 

The  decree  of  sale  under  which  the  trus- 
tee Waggaman  sold  the  property  and  ac- 
quired the  funds  for  the  security  of  which 
he  gave  the  bond  cannot  be  collateirally  ques- 
tioned by  his  surety. 

M'Cormick  v.  Sullivant,  10  Wheat.  192, 
6  L.  ed.  300;  Skillem  v.  May,  6  Cranch, 
267,  3  L.  ed.  220;  Clary  v.  Hoagland,  6  Cal. 
685;  Tallman  v.  McCarty,  11  Wis.  402; 
Dugan  V.  Baltimore,  70  Md.  1,  16  Atl.  501 ; 
Ex  parte  Watkins,  3  Pet.  193,  203,  209,  7 
L.  ed.  650,  653,  655;  Ex  parte  Parks,  93  U. 
S.  20,  23  L.  ed.  787;  Florentine  v.  Barton, 
2  Wall.  216,  17  L.  ed.  785;  Pulaski  County 
V.  Stuart,  28  Gratt.  879;  Harvey  v.  Tyler, 
2  Wall.  328,  342,  17  L.  ed.  871,  873;  Galpin 
y.  Page,  18  Wall.  350,  21  L.  ed.  959;  Thomp- 
son V.  Tolmie,  2  Pet.  167,  7  L.  ed.  381; 
Gri'gnon  y«  Astor,  2  How.  319,  11  L.  ed. 
283;  Voorhees  v.  Jackson,  10  Pet  449,  473, 
478,  9  L.  ed.  490,  499,  501;  Griffith  v.  Bo- 
gert,  18  How.  158,  164,  15  L.  ed.  307,  310. 

The  surety,  Clarke,  was  estopped  from 
denying  the  jurisdiction  of  the  equity  court 
to  enter  the  decree  appointing  Waggaman 
trustee,  and  authorizing  him  to  make  sale 
of  the  property,  whether  such  decree  is  valid 
or  invalid. 

Stephens  v.  Crawford,  1  Ga.  574,  44  Am. 
Dec.  686;  Kincannon  v.  Carroll,  9  Terg.  11, 
30  Am.  Dec.  391;  Daniels  v.  Teariiey,  102 
U.  S.  415,  26  L.  ed.  187;  Plowman  v.  Hen- 
derson, 59  Ala.  559;  Moore  v.  Earl,  91  Cal. 
632,  27  Pac.  1087;  Parker  v.  Campbell,  21 
Tex.  763;  Cutler  v.  Dickinson,  8  Pick.  386; 
Williamson  v.  Woolf,  37  Ala.  298;  Norris 
V.  State,  22  Ark.  524 ;  Burnett  v.  Henderson, 
^.1  Tex.  688;  Coons  y.  People,  76  111.  383; 
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Bell  T.  Poopte,  94  III.  230;  Allen  v.  Ma^ud- 
er,  3  Cranch,  C.  C.  8.  Fed.  Caa.  No.  230; 
Mis  V.  People,  86  III.  328;  THin  City  Power 
Co.  V.  Barrett,  81  C.  C.  A.  28S,  12G  Fed. 
302;  Taylor  v.  State,  51  Miaa.  TS;  Green  v. 
Wardwell,  17  III.  278,  63  Am,  Dee.  307; 
Hoboken  v.  Harriaon,  30  N.  J.  L.  73. 

Mr.  John  Belden  ar^ed  tlie  cause  and 
filed  a  brief  for  defendants  in  error: 

The  operation  of  every  }iid|;inent  must  de- 
pend apon  the  power  of  the  court  to  render 
that  judj^mcnt;  or,  in  other  words,  on  its 
jurisdiction  over  the  suhjeet- matter  which 
it  has  determined. 

Rote  V.  Himely,  4  Crancli,  269,  2  L.  «d. 
617;  HickPV  V.  Stewart,  3  How.  782,  II 
I^  ed.  Bin:  Reynolds  v.  Stockton,  140  U.  S. 
204,  265,  35  L.  ed.  407.  40ft.  11  Sup.  Ct.  Rep. 
773. 

I'liough  the  court  may  posxess  jurindic- 
tion  of  a  cause,  of  the  auhject- matter,  and 
of  the  partieH,  it  is  stilt  limited  in  its  modes 
of  procedure  and  in  the  extent  and  charac- 
ter of  its  judgment. 

Windsor  v.  McVeigh,  03  U.  S.  282,  23 
L.  ed.  WIV. 

And  tliough  there  be  jurisclirton  for  cer- 
tnin  purposes  in  a  cause,  the  jurisdiction 
may  be  exceeded  in  the  judgment. 

Williamson  v.  Berry,  8  Hoiv.  642,  12  L. 
ed.  1100;  Bi^elow  v.  Forrest,  9  Wall.  3SI, 
10  L.  ed.  700:  Ite  Freilcrich.  149  tJ.  S.  78, 
37  L.  ed.  B50,  13  Sup.  Ct.  Rep.  793;  Re 
Bonner,  l.'.i  l'.  S.  2.'i6.  3f)  I..  c<l.  131,  14 
Sup,  Ct.  Rep,  323;  Ex  parte  Reed,  100  V. 
S.  23,  2S  L.  ed.  539;  Re  Mills.  135  U.  S. 
270,  34  L,  ed,  110,  10  Sup.  Ct.  Kep.  762;  Ek 
parte  Lange.   18  Wall.   176.  21    1,.  ed.   878. 

And  where  the  ultimate  judgment  is 
founded  upon  any  order  or  process  which 
the  court  was  without  authority  to  direct, 
the  judgment  itself  is  a  nullitv. 

LamasUr  v.  Keeler,  123  U.  s".  378,  301,  31 
L.  ed.  238.  242,  8  Sup.  Ct.  Rep.  197;  Ex 
parte  Rowland,  104  IT.  S.  812,  28  L.  ed,  864; 
Kv  parte  Fislc,  113  IT.  S.  718,  28  U  ed.  1119, 
S  Sup.  Ct.  Rep.  724;  Ex  parte  Terry,  128 
U.  a  305,  32  I.,  ed.  409,  9  Sup.  Ct  Rep.  77; 
Elliott  V.  United  States.  23  App.  D.  C.  468. 

The  question  of  jurisdiction  is  always 
examinahle  collaterally. 

Revnolds  v.  Stockton,  supra;  Elliott  t. 
Peirsol,  1  Pet.  340,  341,  7  L.  ed.  170,  171; 
Wilcox  V.  Jackeon,  13  Pet.  611.  10  I,,  ed. 
270;  Hickey  v.  Stewart,  supra;  Williamson 
y.  Bcrrv.  8  How.  540-543,  12  L.  ed.  1189. 
llflO;  Thompson  v.  Whitman,  18  Wall.  487. 
488,  21  L.  ed.  901;  Kilbourn  v.  Thompson, 
103  U.  S.  107,  198,  26  L.  ed.  389;  Brown  v. 
Fletcher,  210  U.  S.  82,  52  L.  ed.  9G6,  28 
Sup,  Ct.  Rep.  702. 

In  the  District  of  Columbia,  the  jurifi- 
dictinn  of  equity  to  decree  a  sale  of  the 
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estate  of  an  infant  in  landed  property  !■ 
purely  statutory. 

Thn«-  1-.  Ritchie,  5  Maekey,  202;  SUns- 
bury  V.  Inglehart,  9  Itlackey,  134;  American 
Security  &  T.  Co.  v.  Muse,  4  App.  D.  C.  12; 
Clark  V.  MatTicwBOn,  7  App.  D,  C.  384. 

The  bill  in  question  was  within  the  pur- 
view  of  none   of  the  ennctmenls. 

Tliaw  V.  Ritclile,  5  Maekey,  200,  s.  c.  136 
U.  S.  519,  34  L.  ed.  S3I,  10  Sup.  Ct.  Rep. 
1037;  Bank  of  United  States  v.  Ritchie.  S 
PeL  128.  143,  8  L.  ed.  800,  896;  B.ink  of 
United  States  v.  Beveiley,  1  How.  134,  130, 
11  L.  e<l.  75,  82;  While  v.  Joyce  (White  ». 
Miller)  158  U.  S.  128,  144,  3»  L.  ed,  921, 
927,  15  Sup.  tt.  Rep.  788;  Hansel  v,  Cliap- 
man,  2  App.  D.  C.  370;  Glenn  v,  Sothoron, 
4  App.  D.  C.  135;  Tolmie  v.  Thompson,  .1 
Cranch,  C.  C.  123,  Fed.  Cas.  Xo.  14.080: 
Thompson  v.  Tolmie,  2  Pet.  157,  16o,  I8ii, 
7  L.  ed.  381.  384:  Ilastin^is  v.  Granbern*, 
3  Cronch,  ?.  C.  310,  Fed.  Caa.  No.  6,200; 
Shaw  V.  Shaw,  4  (ranch,  C.  C.  715,  Fed. 
Cas.  No.  12,724;  American  Security  k  T. 
Co.  T.  Muse,  4  App.  D.  C.  22;  District  of 
Columbia  t.  McBlair,  124  U.  S.  320,  31  L, 
ed.  449,  8  Sup.  Ct  Rep.  .147. 

The  proceedings  are  res  juilieata  of  noth- 
ing. 

Graffam  t.  Burgess,  117  U,  S.  186,  20  L. 
ed.  841,  V  Sup.  Ct.  Rep.  686;  Ensminger  v. 
Powers,  108  U.  S.  301,  27  L.  ed.  r3.>,  2  Sup. 
Ct.  Rep.  643;  Jenkins  v.  Robertson,  L.  R. 
1  H.  L.  Sc.  App.  Caft.  122. 

The  bill,  and  witJi  fev  exceptions  all  n( 
the  steps  taken  under  it,  can  be  viewed  no 
otherwise  than  as  a  succession,  in  etfect  of 
impositions  upon  judicial  authority.  Ami 
it  is  not  in  this  tribunal  that  such  imposi- 
tions, whatever  the  forms  they  may  have 
assumed,  have  ever  been  permitted  to  pre- 
Tail. 

Lord  T.  Veaiie,  8  How.  251,  255,  13  L. 
ed.  1067,  1060;  Cleveland  v.  Cliamherlaiii. 
1  Black,  419,  425,  426,  17  L.  ed.  03,  !I4; 
American  Wood  Paper  Co.  v.  Heft.  8  Wall. 
333,  330,  10  L.  ed.  379.  380;  .lohns.>n  v. 
Waters.  Ill  U.  S.  640,  658,  28  L.  ed.  547, 
663,  4  Sup.  Ct.  Rep.  619;  DakoU  County 
V.  Glidden,  113  U.  S.  222,  225.  226,  28  I_  e-i. 
981,  982,  5  Sup.  Ct  Rep.  42S;  East  Tennes- 
see, V.  t  G.  R.  Co.  V.  Southern  Teleg.  Co. 
125  U.  S.  695,  31  L.  ed.  853,  8  Sup.  Ct.  Re-i, 
1391;  Gardner  v.  Goodyear  Dental  Vul- 
canite Co.  131  U.  5.  ciii.  Appx.  and  21  L.ed. 
141;  Meyer  v.  Pritchard,  131  U.  S.  eeix. 
Appx.  and  23  L.  ed.  961 ;  Little  v,  Boivera, 
134  U.  B.  547.  6S7.  33  L.  ed.  1016,  1020. 
10  Sup.  Ct.  Rep.  620;  South  Spring  Hill 
Gold  Min.  Co.  v.  Amador  Medean  Gold  Min. 
Co.  145  U.  8.  300,  36  L.  ed.  712,  12  Sap.  Ct 
Rep.  021;  Hatfield  v.  King.  184  U.  S,  162. 
46  L.  ed.  481,  22  Sup.  Ct  Rep,  477. 
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A  contract  to  do  an  act  forbidden  by  law 
is  void,  and  cannot  be  enforced  in  a  court  of 
justice. 

Tiffany  v.  Boatman's  Sav.  Inst.  18  Wall. 
376,  384,  385,  21  L.  ed.  86S-870;  E.  Bement 
&  Sons  V.  National  Harrow  Co.  186  U.  8. 
70,  40  L.  ed.  1058,  22  Sup.  Ct.  Rep.  747; 
Continental  Wall  Paper  Co.  v.  Louis  Voight 
k  Sons  Co.  212  U.  S.  227,  202,  53  L.  ed.  480, 
505,  29  Sup.  Ct.  Rep.  280. 

If  the  equit}'  court  was  wholly  without 
jurisdiction  of  the  case  made  by  the  bill, 
that  court  was  equally  without  jurisdiction 
to  require,  or  to  accept,  a  bond  of  any  de- 
scription whatever,  in  aid  of  the  relief 
sought  by  the  bill;  and  the  condition  of  a 
bond  thus  required  or  accepted  must,  in 
legal  reasoning,  have  been,  ab  initio,  im- 
possible of  performance. 

Bradley  v.  Gait,  5  Mackey,  317. 

It  was  one  of  the  express  covenants  of  the 
bond  that  Waggaman  had  been  duly  ap- 
pointed trustee  to  make  the  sale.  But  this 
recital  in  the  bond  is  but  the  recital  of  a 
conclusion  of  law. 

3  Rob.  Pr.'  530;  Dixon  County  v.  Field, 
111  U.  S.  83,  92,  28  L.  ed.  300,  303,  4  Sup. 
Ct.  Rep.  315;  Katzenberger  v.  Aberdeen, 
121  U.  S.  172,  177,  30  L.  ed.  911,  913,  7 
Sup.  Ct.  Rep.  947;  Lake  County  v.  Graham, 
130  U.  S.  075,  681,  082,  32  L.  ed.  1005,  1007, 
1008,  9  Sup.  Ct.  Rep.  654. 

Questions  which  are  judicial  in  their  na- 
ture cannot  be  excluded  from  the  considera- 
tion of  the  judicial  power  through  recitals 
by  Congress  in  their  enactments. 

United  States  v.  Claflin,  97  U.  S.  546,  548. 
549,  24  L.  ed.  1082-1084. 

Or  by  individuals  in  their  contracts. 

Tucker  v.  State,  11  Md.  322. 

A  void  deed  is  no  deed,  and  can  create  no 
estoppel,  whether  the  invalidity  of  the  in- 
strument arises  from  coverture,  infancy,  or 
insanity. 

Merriam  v.  Boston,  C.  &  F.  R.  Co.  117 
Mass.  241;  Pells  v.  Webquish,  129  Mass. 
469;  Mason  v.  Mason,  140  Mass.  63,  3  N.  £. 
19;  Brigham  v.  Fayerweather,  144  Mass.  48, 
10  N.  £.  735;  Bank  of  America  v.  Banks, 
101  U.  S.  240,  247,  25  L.  ed.  850,  853. 

From  want  of  autliority  in  tlic  obligor 
<a8  in  the  caRe  of  a  corporation)  to  engage 
in  the  tran.snction. 

Dixon  Oiunty  v.  Field,  111  U.  8.  83,  28  L. 
ed.  300,  4  Sup.  Ct.  Rep.  315;  Lake  County 
V.  Graham,  130  U.  S.  674.  32  L.  ed.  1005, 
9  Sup.  Ct.  Rep.  054;  California  Nat.  Bank 
V.  Kennedy,  105  U.  S.  302.  307,  42  L.  ed. 
198,  200,  17  Sup.  Ct.  Rep.  831 ;  I^uisvillc, 
N.  A.  &  C.  R.  Co.  V.  I^uisville  Trust  Co. 
174  U.  S.  552,  567,  43  L.  ed.  1081,  1088,  10 
Sup.  Ct.  Rep.  817;  Everest  k  S.  Estoppel, 
195. 

Or  from  any  other  cause  whatever. 
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Bigclow,  Estoppel,  5th  ed.  18,  349,  451, 
452,  40.>n;  2  Herman,  Estoppel,  §§  599,  023; 
Everest  &  S.  Estoppel,  195;  Duchess  of 
Kingston's  Case,  .'!  Smith,  Lead.  Cas.  9th 
Am.  ed.  2101;  7  Rob.  Pr.  919;  1  Brandt, 
Suretyship  &  Guaranty,  §§  60,  57;  Caffrey 
V.  Dudgeon,  38  Ind.  512,  10  Am.  Rep.  120; 
Levy  V.  Wise,  15  La.  Ann.  38. 

Avoiding  the  deed  avoids  the  estoppel. 

Cadwell  v.  Colgate,  7  Barb.  250;  Thomas 
v.  Burrus,  23  Miss.  550,  57  Am.  Dec.  154; 
Grum  V.  Wilson,  61  Miss.  233;  Levy  v. 
Wise,  supra;  Hudson  v.  Winslow  Twp.  35 
N.  J.  L.  437;  Bigelow,  Estoppel,  369n. 

Stipulations  in  admiralty,  where  the 
court  is  without  jurisdiction,  are  incapable 
of  enforcement,  and  stand  in  place  of  the 
res. 

The  Fidelity,  16  Blatchf.  569,  Fed.  Cas. 
No.  4,758;  The  Monte  A.  12  Fed.  331;  The 
Berkeley,  58  Fed.  920. 

Bonds  executed  for  the  relief  of  void  at- 
tachments, as  they  stand  in  place  of  the  at- 
tachments, are  themselves  void,  and  can- 
not create  estoppels. 

Pacific  Nat.  Bank  v.  Mixter,  124  U.  S. 
721,  31  L.  ed.  507,  8  Sup.  Ct  Rep.  718; 
Planters'  Loan  &  Sav.  Bank  v.  Berry,  91 
Ga.  204,  18  S.  E.  137;  First  Nat.  Bank  v. 
La  Due,  39  Minn.  416,  40  N.  W.  307;  (ad- 
well  V.  Colgate,  supra;  Homan  v.  Brincker- 
holT,  1  Denio,  18*);  Brookman  v.  Ilamill,  43 
N.  y.  554,  3  Am.  Rep.  731;  Poole  v.  Kcr- 
mit,  59  X.  Y.  554. 

And   so,   of  forthcoming  bonds. 

Buckingham  v.  Bailey,  4  Smedes  &  M. 
538. 

If,  in  a  void  proceeding,  one  give  bond 
for  the  accomplishment  of  an  unlawful  ob- 
ject, the  obligee,  who  has  participated  in 
that  object,  can  maintain  no  action  upon 
the  instrument. 

Daniels  v.  Tearney,  102  U.  S.  420,  20  L. 
ed.  188. 

For  the  discouragement  of  unlawful  con- 
tracts, the  law  must  refuse  to  enforce  them 
when  the  parties  to  them  are  equal  partici- 
pants in  wrongdoing. 

Collins  y.  Blantern,  1  Smith,  Lead.  Cas. 
9th  Am.  ed.  008;  Craig  v.  Missouri,  4  Pet.' 
410,  7  L.  ed.  903;  Randall  v.  Howard,  2 
Black,  585,  588,  589,  17  L.  ed.  209-271; 
Wheeler  v.  Sage,  1  Wall.  C18,  630,  531,  17 
L.  ed.  040,  040;  Higgina  v.  McCrea,  116 
U.  S.  671,  684,  685,  20  L.  ed.  764,  709. 

The  person  supposed  to  be  e8to))ped  is  the 
very  person  imposed  u])on. 

Hayne  v.  Maltby,  3  T.  R.  441;  Miller  v. 
Bagwell.  3  M'Cord,  L.  433;  1  Brandt,  Sure- 
tyship &  Guaranty,  §§  50,  57. 

Mr.  Justice  Lurton  delivered  the  opin* 
ion  of  the  court: 
This  was  an  action  upon  a  bond  executed 
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500]  by  Tliomas  E.  *Waggaman,  as  princi- 
pal, and  Daniel  B.  Clarke,  as  his  surety. 
The  bond  was  in  these  words  and  figures: 

In  the  Supreme  Court  of  the  District  of  Co- 
lumbia.   In  Equity.    No.  20/225^ 
Docket  46. 
Mat  tie  McC.  Hine  et  al. 

V. 

Robert  Edward  Iline  et  al. 

Know  all  men  by  these  presents,  that  we, 
Thomas  E.  Waggaman,  principal,  and  Dan- 
iel B.  Clarke,  surety,  all  of  the  District  of 
Columbia,  acknowledge  ourselves  indebted 
to  tlie  United  States  of  America  in  the 
penal  sum  of  $18,000,  for  the  payment  of 
which  we  bind  ourselves  and  every  of  our 
heirs,  executors,  and  administrators,  jointly 
jumI  sevtMally,  for  and  in  the  whole.  Sealed 
with  our  seals,  and  dated  this  7th  day  of 
July,  A.  D.  1800. 

Whereas  the  said  Thomas  E.  VVs^gaman 
lias  been  duly  appointed  trustee  to  make 
sale  of  the  real  estate  in  the  proceedings 
in  this  cause  mentioned. 

Now  the  condition  of  the  above  obliga- 
tion is  such,  that  if  the  above  bounden 
Thomas  E.  Waggnman  shall  well  and  truly 
discharge  the  duties  devolving  upon  him  as 
such  trustee,  and  shall  in  all  things  obey 
such  order  and  decree  as  this  court  shall 
make  in  the  premises,  then  the  above  obliga- 
tion to  be  void  and  of  no  effect;  else  to  be 
in  full  force  and  virtue. 

The  bond,  as  shown  by  its  recitals,  was 
executed  in  a  pending  equity  cause  in  the 
supreme  court  of  the  District,  wherein  the 
parties  for  whose  use  this  suit  is  brought 
were  parties,  either  plaintiff  or  defendant. 

The  declaration,  in  substance,  averred 
a  breach  of  the  bond,  in  this:  That  Wag- 
gaman  had  assumed  the  duty  and  function 
of  trustee  for  the  sale  directed  by  the  de- 
cree, had  sold  and  conveyed  the  property 
as  directed,  but  had  not  accounted  for  the 
proceeds,  having  unfaithfully  violated 
501]  *the  trust  and  confidence  reposed  in 
hipi  by  squandering  and  misappropriating 
such  proceeds.  It  was  further  averred  that 
on  November  21,  1905,  the  said  Waggaman 
had  disobey^xl  a  decree  of  the  court,  requir- 
ing him  to  pay  into  court  the  sum  of  $8,- 
147.27,  with  interest  from  August  1,  1904, 
and  was  therefore  in  default. 

The  defenses  with  which  we  are  con- 
cerned upon  this  writ  are  those  made  by 
the  surety,  who,  by  a  plea  which  the  court 
below  sustained,  challenged  the  obligation 
of  the  bond.  The  Insistence  is  that  the  su- 
preme court  of  the  District  exceeded  its 
authority  in  decreeing  a  sale  of  the  land 
which  was  sold  by  Waggaman,  and  his 
appointment  to  make  such  a  sale  was  a 
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nullity,  and  the  bond  executed  by  him  with 
the  defendant  Clarke  as  surety  mere  waste 
paper. 

The  proceeding  in  the  supreme  court  in 
which  this  bond  was  executed  was  a  bill 
in  equity  to  sell  lot  No.  1912  I  street  N.  W., 
Washington,  District  of  Columbia,  as  the 
property  of  a  minor,  for  purpose  of  rein- 
vestment under  like  trusts.  The  title  was 
hold  under  the  will  of  Robert  B.  Hine,  ^ho 
died  in  1805.  So  much  of  the  will  as  con- 
cerns the  title  to  the  premises  of  which  a 
sale  was  decreed  was  in  these  words: 

"I  give  and  bequeath  to  my  dear  wife, 
Mattie  McC.  Hine,  a  life  interest  in  all 
my  real  estate.  As  executrix  she  will  col- 
lect the  income  arising  from  my  said  real 
estate,  and  after  paying  all  necessary  ex- 
penses of  collection,  fire  insurance,  and  re- 
pairs, shall  retain  the  remainder  of  the 
income  for  her  own  use.  After  the  death 
of  my  said  wife,  I  give  and  bequeath  my 
real  estate  to  my  son,  Robert  Edward,  and 
any  other  children  that  may  hereafter  be 
born  to  me.  If  my  said  wife  should  marr}' 
again,  she  will,  from  the  date  of  such  re- 
marriage, be  entitled  to  retain  for  her  own 
use,  one  half  of  the  net  income  of  my 
estate,  and  will  pay  the  remainder  to  a 
trustee  for  my  son,  and  any  other  children 
who  may  hereafter  be  born  to  me.  Pro- 
vided, further,  that  should  my  wife  marry 
*again,  and  should  no  child  of  mine  [502 
by  her  be  then  surviving,  the  whole  net  in- 
come from  my  estate  shall  be  retained  by 
her,  during  her  life,  and  after  her  death,  my 
real  estate  shall  be  sold,  and  of  the  pro- 
ceeds, one  third  shall  be  paid  to  my  father, 
the  Rev.  Henry  Hine,  now  of  Boston  Spa, 
Yorkshire,  England,  if  he  then  be  living,  he 
not  being  then  living,  to  my  mother,  Amelia 
Burnett  Hine,  neither  of  them  being  then 
living,  to  my  sister  Amelia  Burnett  Hine, 
and  the  residue  shall  be  equally  divided 
between  my  brothers  and  sisters,  share  and 
share  alike.  If  neither  parent,  nor  my  sister 
Amelia  Burnett  Hine,  outlives  my  said 
wife,  then  the  whole  net  proceeds  of  the 
sale  of  my  real  estate,  shall  be  equally  di- 
vided between  my  brothers  and  sisters. 
Should  any  of  these  have  died  before  this 
distribution  takes  place,  their  surviving 
children  shall  receive  the  share  of  the  de- 
ceased parent,  share  and  share  alike." 

The  complainant  in  the  suit  was  Mattie 
McC.  Hine,  the  widow  of  the  testator,  who 
averred  that  she  had  never  remarried.  The 
defendants  were  the  only  issue  of  her  mar- 
riage with  testator,  her  son,  Robert  E. 
Hine,  then  an  infant  of  nine  years  of  agp, 
and  the  persons  who,  under  the  will,  were 
given  contingent  interests.  The  minor, 
Robert  E.  Hine,  was  duly  served  and  an- 
swered by  guardian  ad  litem.     The  other 
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defendants  were  made  parties  by  publica- 
tion, as  persons  not  to  be  found  in  the  Dis- 
trict. The  bill  alleged  that  the  dwelling 
house  was  deteriorating  in  value,  that  it 
was  often  unrented,  that  repairs,  insur- 
ance, and  taxes  left  an  inconsiderable  net 
income,  which  would  go  on  diminishing. 
That  she  believed  she  could  obtain  $8,500 
for  the  premises,  a  sum  much  larger  than 
the  value  of  the  property  to  the  remainder- 
men when  her  estate  should  fall  in,  and 
that  the  proceeds  could  be  so  invested  as  to 
much  improve  her  income  and  better  "en- 
able her  to  provide  for  the  remainderman 
during  his  minority."  The  bill  alleged  that 
508]  the  will  did  not  *prohibit  a  sale.  The 
prayer  was  for  a  decree  of  sale  and  for  a  re- 
investment, in  pursuance  of  §  973,  D.  G. 
Rev.  Stat. 

Upon  the  pleadings  and  proof  the  court 
directed  a  sale  of  the  said  lot,  and  in  the 
same  decree  appointed  Thomas  E.  Wagga- 
man  "trustee  to  make  the  sale,"  requiring 
him  to  execute  a  bond  of  surety  "condi- 
tioned for  the  faithful  performance  of  the 
trust  reposed  in  him  by  this  decree,  or 
which  may  be  reposed  in  him  by  any  future 
order  or  decree  in  the  premises."  By  the 
same  decree  he  was  required  "to  bring  into 
court  the  money  arising  on  such  sale 
.  .  .  to  be  disposed  of  under  the  direc- 
tion of  the  court,"  etc. 

The  contention  is  that  the  supreme  court 
of  the  District  has  no  inherent  or  general 
power  as  a  court  of  equity  to  decree  the. 
sale  of  an  infant's  property  for  the  purpose 
of  reinvestment,  and  that  its  jurisdiction 
was  wholly  dependent  upon  statutory  power 
conferred  by  §§  969  et  seq.,  D.  C.  Rev.  Stat, 
taken  from  the  act  of  Congress  of  August 
18,  1856  [11  Stat,  at  L.  118,  chap.  163]. 
Section  969  reads  as  follows: 

"Where  real  estate  is  limited  by  deed  or 
will  to  one  or  more  for  life  or  lives,  with  a 
contingent  limitation  over  to  such  issue  of 
one  or  more  of  the  tenants  for  life  as  shall 
be  living  at  the  death  of  their  parent  or 
parents,  and  the  deed  or  will  does  not  pro- 
hibit a  sale,  the  supreme  court  of  the  Dis- 
trict may,  upon  the  application  of  the  ten- 
ants for  life,  and  if  the  court  shall  be  of 
the  opinion  that  it  is  expedient  to  do  so, 
order  a  sale  of  such  estate,  and  decree  to  the 
purchaser  an  absolute  and  complete  title 
in  fee  simple." 

The  contention  is  that  the  only  jurisdic- 
tion conferred  by  the  statute  is  confined  to 
real  estate  which  is  by  deed  or  will  "limited 
to  one  or  more  lives,  with  a  contingent  limi- 
tation over  to  such  issue  of  one  or  more  of 
the  tenants  for  life  as  shall  be  living  at  the 
death  of  either  parent,"  and  that,  under  the 
will  of  Robert  B.  Hine,  the  devise  to  Robert 
Edward  Hine  ia  a  vested,  and  not  a  contin- 
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gent,  'remainder,  while  the  contingent  [504 
remainders — contingent  on  the  death  of  said 
Robert  and  the  subsequent  remarriage  of 
his  mother,  the  said  Mattie — are  not  limi- 
tations over  to  issue  of  either  Robert  B. 
Hine  or  Mattie  Hine.  For  this  construction 
of  the  statute  of  the  court  below  relied  upon 
American  Security  &  T.  Co.  v.  Muse.  4  App. 
D.  C.  12,  20;  Thaw  v.  Ritchie,  §  Mackcy, 
200,  and  Clark  v.  Mathewson,  7  App.  D.  C. 
384. 

Clearlv,  under  the  will  there  was  a  life 
tenant  and  a  remainder  over  at  the  death  of 
the  life  tenant  to  Robert  £.  Hine,  who  was 
the  issue  of  the  testator  and  of  the  life  ten- 
ant. The  remainder  was  not  absolute,  for  if 
the  remainderman  should  die,  and  his 
mother,  the  life  tenant,  remarry,  this  lot 
was  to  be  sold  and  the  proccH^ds  paid  over  to 
certain  collaterals  named.  Technically  the 
interest  was  a  vested  remainder,  subject  to 
open  and  let  in  the  testator's  brothers  and 
sisters,  and  to  be  devested  upon  the  death 
of  Robert  E.  Hine  and  remarriage  of  the 
life  tenant.  The  contention  now  is  that  if 
the  court  erred  in  the  construction  of  the 
will,  or  in  the  interpretation  and  applica- 
tion of  the  statute,  and  decreed  a  sale  for 
reinvestment,  not  strictly  autliorized  by 
the  statute,  that  its  action  and  decree  is  to 
be  regarded  as  a  nullity,  that  the  sale  is 
void,  and  that  the  appointment  of  Wagga- 
man  as  trustee  and  the  execution  of  his 
bond  are  absolute  nullities. 

But  if  we  assume  that,  upon  a  critical 
construction  of  the  will  and  of  the  statute, 
the  bill  seeking  a  sale  of  this  property  for 
reinvestment  did  not  state  a  case  clearly 
within  the  statutory  authority  of  the  court, 
it  does  not  necessarily  follow  that  the  de- 
cree of  sale  and  all  else  that  occurred  are 
to  be  treated  as  mere  nullities,  subject  to 
collateral  attacks  such  as  this  is. 

The  supreme  court  of  the  District  is  one 
of  general  jurisdiction.  It  possesses  all  of 
the  powers  which  by  statute  are  conferred 
upon  the  circuit  and  district  courts  of  the 
United  States.  'D.  C.  Rev.  Stat.  J§  760  [505 
and  765.  It  may  be  said,  indeed,  to  have  the 
usual  powers  incident  to  a  court  of  equity 
at  the  date  of  the  Revolution,  not  incom- 
patible with  the  changed  form  and  princi- 
ples of  government,  or  affected  by  subse- 
quent legislation.  Clark  v.  Mathewson,  7 
App.  D.  C.  382. 

The  inherent  power  of  a  court  ol  equity 
over  the  persons  and  estates  of  infants  is 
very  wide.  For  the  purpose  of  mainte- 
nance, the  power  over  real  estate  is  un- 
doubtedly more  comprehensive  than  it  is 
over  the  sale  of  real  estate  for  purposes  of 
reinvestment,  though  manifestly  for  the 
interest  of  the  minor.  The  weight  of  au- 
thority seems  to  be  that  it  does  not  extend 
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to  sales  merely  because  it  shall  appear  to 
be  for  the  interest  of  the  infant  (Bispham, 
Eq.  §  549;  Story,  Eq.  §  1357;  3  Pom.  Eq. 
Jur.  §§  1304,  1309),  though  there  is  not 
lacking  very  respectable  authority  for  the 
power  to  sell  real  estate  when  shown  to  be 
for  the  manifest  interest  of  the  minor.  2 
Kent,  Com.  11th  ed.  '230;  Hedges  v.  Riker, 
5  Johns  Ch.  167;  Thomp.son  v.  Mebane,  4 
Hcisk.  370;  and  Talbot  v.  Provine,  7  Baxt. 
502.  The  supreme  court  of  the  District 
had  jurisdiction  over  the  subject-matter, 
the  r€8.  It  had  jurisdiction  over  the  par- 
ties. It  was,  according  to  due  course  of 
equity  proceeding,  called  upon  to  examine 
the  will  and  the  statute  which  gave  the 
power  to  make  the  sale  in  certain  circum- 
stances. If,  then,  jurisdiction  consists  in 
the  power  to  hear  and  determine,  as  has 
so  many  times  been  said,  and  the  court 
errs  in  holding  that  a  case  has  been  made 
either  under  its  inherent  power  or  its  stat- 
utory authority,  can  it  be  said  that  it  has 
usurped  jurisdiction  and  that  its  decrees 
are  absolute  nullities?  To  this  we  cannot 
consent.  If  the  court  was  one  of  general, 
and  not  special,  jurisdiction,  if,  under  its 
inherent  power,  supplemented  by  statutory 
enlargement,  it  had  jurisdiction  under  any 
circumstances  to  sell  the  real  estate  of  mi- 
nors for  reinvestment,  it  had  jurisdiction 
to  examine  and  determine  whether  the  par- 
ticular aplicatioB  was  within  or  beyond  its 
506]  authority.  To  do  this  *was  jurisdic- 
tion. If  it  errs,  its  judgment  is  reversible  by 
proper  appellate  procedure.  But  its  judg- 
ment, until  it  be  corrected,  is  a  judgment, 
and  cannot  be  regarded  as  a  nullity. 

In  the  leading  case  of  ^x  parte  Wat- 
kins,  3  Pet.  193,  203,  206,  7  L.  ed.  650, 
653,  654,  the  opinion  was  by  Chief  Justice 
Marshall.  1  he  question  arose  upon  a  writ  of 
habeas  corpus.  The  petitioner  had  been  in- 
dicted and  convicted.  He  sought  to  be  dis- 
charged from  prison  because  the  indictment 
upon  its  face  charged  no  offense  cognizable 
by  courts  of  the  United  States.  The  court 
said,  among  other  things: 

"An  imprisonment  under  a  judgment 
cannot  be  unlawful  unless  that  judgment 
be  an  absolute  nullity;  and  it  is  not  a 
nullity  if  the  court  has  general  jurisdic- 
tion of  the  subject,  although  it  should  be  er- 
roneous. The  circuit  court  for  the  District 
of  Columbia  is  a  court  of  record,  having 
general  jurisdiction  over  criminal  cases. 
An  offense  cognizable  in  any  court  is  cog- 
nizable in  that  court.  If  the  offense  be  pun- 
ishable by  law,  that  court  is  competent  to 
inflict  the  punishment.  The  judgment  of 
such  a  tribunal  has  all  the  obligation  which 
the  judgment  of  any  tribunal  can  have. 
To  determine  whether  the  offense  charged 
in  the  indictment  be  legally  punishable  oi 
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not  is  among  the  most  unquestionable  of 
its  powers  and  duties.  The  decision  of 
jbhis  question  is  the  exercise  of  jurisdiction, 
whether  the  judgment  be  for  or  against 
the  prisoner.  The  judgment  is  equally 
binding  in  the  one  case  as  in  the  others 
and  must  remain  in  full  force  unless  re- 
versed regularly  by  a  superior  court  capa- 
ble of  reversing  it." 

After  referring  to  and  commenting  upon 
Kempe  v.  Kennedy,  5  Cranch,  173,  3  L.  ed. 
70,  and  Skillern  v.  May,  6  Cranch,  267,  3 
L.  ed.  220,  the  court  added: 

"Had  any  offense  against  the  laws  of  tlie 
United  States  been  in  fact  committed,  the 
circuit  court  for  the  District  of  Columbia 
could  take  cognizance  of  it.  The  question 
*  whether  any  offense  was  or  was  not  [507 
committed,  that  is,  whether  the  indictment 
did  or  did  not  show  that  an  offense  had  been 
committed,  was  a  question  which  that  court 
was  competent  to  decide.  If  its  judgment 
was  erroneous,  a  point  which  this  court 
does  not  determine,  still  it  is  a  judgment, 
and,  until  reversed,  cannot  be  disregarded.** 

This  case  was  followed  in  Ex  parte 
Parks,  93  U.  S.  18,  23,  23  L.  ed.  /87,  788, 
and  in  Re  Coy,  127  U.  S.  731,  757,  32  L. 
ed.  274,  280,  8  Sup.  Ct.  Rep,  1263,  1272, 
where  this  court,  speaking  by  Mr.  Justice 
Miller,  said  of  the  language  just  cited  from 
Ex  parte  Watkins,  that — 

"It  may  be  said  that  this  language  is  too 
broad  in  asserting  that,  because  every  court 
must  pass  upon  its  own  jurisdiction,  such 
decision  is  itself  the  exercise  of  a  jurisdic- 
tion which  belongs  to  it,  and  cannot,  there- 
fore, be  questioned  in  any  other  court.  But 
we  do  not  so  understand  the  meaning  of  tlie 
c^urt.  It  certainly  was  not  intended  to  say 
that  because  a  Federal  court  tries  a  prison- 
er for  an  ordinary  common-law  offense,  as 
burglary,  assault  and  battery,  or  larceny, 
with  no  averment  or  proof  of  any  offense 
against  the  United  States,  or  any  connec- 
tion with  a  statute  of  the  United  States* 
and  punishes  him  by  imprisonment,  he  can- 
not be  released  by  habeas  corpus  because 
the  court  which  tried  him  had  assumed  ju- 
risdiction. 

**In  all  such  cases,  when  the  question  of 
jurisdiction  is  raised,  the  point  to  be  de- 
cided is  whether  the  court  has  jurisdiction 
of  that  cla«s  of  offenses.  If  the  statute  has 
invested  the  court  which  tried  the  prisoner 
with  jurisdiction  to  punish  a  well-defined 
class  of  offenses,  is  forgery  of  its  bonds  or 
perjury  in  its  courts,  its  judgment  as  to 
what  acts  were  necessary  under  these  stat- 
utes to  constitute  the  crime  is  not  review- 
able on  a  writ  of  habeas  corpus." 

The  principle  has  been  applied  in  many 
cases,  notably  in  cases  in  which  wmnt  of  juris- 
diction  as  a   court  of   the   ^United  [6«8 
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States  was  apparent  on  the  record.  Des 
Moines  Nav.  &  R.  Co.  v.  Iowa  Homestead  Co. 
123  U.  S.  552,  557,  559,  31  L.  ed.  202,  204, 
205,  8  Sup.  Ct.  Rep.  217;  Dowell  v.  Apple- 
gate,  152  U.  S.  327,  337,  38  L.  ed.  .463, 
467,  14  Sup.  Ct.  Rep.  611. 

In  McNitt  V.  Turner,  16  Wall.  352,  365, 
21  L.  ed.  341,  347,  the  court,  after  passing 
upon  various  jurisdictional  objections  to  a 
judicial  sale  of  a  title  in  controversy,  said: 

*'But  there  is  a  comprehensive  and  more 
conclusive  answer  to  all  the  objections  to 
the  sale  which  have  been  considered,  and 
to  others  suggested  which  have  not  been  ad- 
verted to. 

*'Upon  the  filing  of  the  notice  with  the 
proof  of  publication,  and  the  subsequent 
tiling  of  the  petition  of  the  administrator 
for  authority  to  sell,  the  circuit  court  had 
jurisdiction  of  the  case.  No  presumption 
on  that  subject  is  necessary.  Jurisdiction 
is  authority  to  hear  and  determine.  It  is 
an  axiomatic  proposition  that  when  juris- 
diction has  attached,  whatever  errors  may 
subsequently  occur  in  its  exercise,  the  pro- 
ceeding, being  coram  jitdice,  can  be  im- 
peached collaterally  only  for  fraud.  In  all 
other  respects  it  is  as  conclusive  as  if  it 
were  irreversible  in  a  proceeding  for  error. 
Tlie  order  of  sale  before  us  is  within  this 
rule.  Grignon  v.  Astor,  2  How.  341,  11  L. 
e<l.  202,  was,  like  this,  a  case  of  a  sale  by 
an  administrator.  In  that  case,  this  court 
said:  The  purchaser  under  it  is  not  bound 
to  look  beyond  the  decree.  If  there  is  error 
in  it  of  the  most  palpable  kind,  if  the  court 
which  rendered  it  have,  in  the  exercise  of 
jurisdiction,  disregarded,  misconstrued,  or 
disobeyed  the  plain  provisions  of  the  law 
which  gave  them  the  power  to  hear  and  de- 
termine the  case  before  them,  the  title  of 
the  purchaser  is  as  much  protected  as  if  the 
adjudication  would  stand  the  test  of  a  writ 
of  error;  and  so  where  an  appeal  is  given, 
but  not  taken,  in  the  time  allowed  by  law.' 
This  case  and  the  case  of  Voorhees  v.  Jack- 
son, 10  Pet.  449,  9  L.  ed.  490,  are  the  lead- 
ing authorities  in  this  court  upon  the  sub- 
ject. Other  and  later  cases  have  followed 
509]  *and  been  controlled  by  them.  Stow 
v.  Kimball,  28  111.  93,  affirms  the  same  doc- 
trine." 

The  line  between  a  judgment  which  is  a 
plain  usurpation  of  jurisdiction  and  one 
which  is  merely  erroneous,  and  reviewable 
only  by  seasonable  appeal,  is  a  plain  one. 
The  case  in  hand  falls,  in  our  judgment, 
within  those  which  are  merely  reversible 
upon  appellate  proceedings,  and  the  judg- 
ment decreeing  the  sale  and  appointing 
Waggaman  as  trustee  to  make  the  sale  was 
not  a  nullity. 
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In  Voorhees  v.  Jackson,  10  Pet.  449,  474, 
9  L.  ed.  490,  500,  this  court  said: 

**The  line  which  separates  error  in  judg- 
ment from  the  usurpation  of  power  is  very 
definite;  and  is  precisely  that  which  de- 
notes the  cases  where  a  judgment  or  decree 
is  reversible  only  by  an  appellate  court,  or 
may  be  declared  a  nullity  collaterally  when 
it  is  offered  in  evidence  in  an  action  con- 
cerning the  matter  adjudicated,  or  purport- 
ing to  have  been  so.  In  the  one  case,  it  ia 
a  record  importing  absolute  verity;  in  the 
other,  mere  waste  paper.  There  can  be  no 
middle  character  assigned  to  judicial  pro- 
ceedings which  are  irreversible  for  error. 
Such  is  their  effect  between  the  parties  to 
the  suit;  and  such  are  the  immunities 
which  the  law  affords  to  a  plaintiff  who  has 
obtained  an  erroneous  judgment  or  execu- 
tion. It  would  be  a  well-merited  reproach 
to  our  jurisprudence  if  an  innocent  pur- 
chaser, no  party  to  the  suit,  who  had  paid 
his  money  on  the  faith  of  an  order  of  a 
court,  should  not  have  the  same  protection 
under  an  erroneous  proceeding  as  the  party 
who  derived  the  benefit  accruing  from  it.'' 

In  Fauntleroy  v.  Lum,  210  U.  S.  230,  237, 
52  L.  ed.  1039,  1042,  28  Sup.  Ct.  Rep.  04 J, 
it  is  laid  down  that  a  judgment  cannot  be 
collaterally  impeached  by  showing  that  it 
was  based  upon  a  mistake  of  law. 

But  aside  from  the  view  we  have  ex- 
pressed as  to  the  validity  of  the  proceed- 
ings when  collaterally  attacked,  we  are  of 
opinion  that  the  question  of  the  validity  of 
the  decree  of  sale,  the  order  appointing  Wag- 
gaman trustee  to  make  the  sale,  and  the 
validity  of  the  bond  in  suit,  is  *not[510 
open  to  question  by  one  who  voluntarily 
became  the  surety  upon  the  bond,  thereby 
enabling  his  principal  to  obtain  the  pro- 
ceeds of  sale.  Having  obtained  the  trust 
and  confidence  of  the  court  by  aid  of  the 
security  afforded  by  the  solemn  obligation 
to  faithfully  execute  the  order  of  the  court, 
and  to  pay  into  the  court  the  proceeds  of 
the  sale  which  he  undertook  to  make,  neith- 
er the  trustee  so  appointed,  nor  the  surety 
for  his  performance  of  the  trust,  is  in  a 
situation  to  deny  the  regularity  of  the 
transaction.  The  proceeds  which  Wagga- 
man received  are  either  the  funds  of  the 
beneficial  owners  of  the  property,  or,  if  the 
sale  be  in  fact  void  so  far  as  to  confer  no 
title,  the  purchaser,  in  equity  and  justice, 
must  be  protected  before  the  money  is  dis- 
tributed. The  benefit  which  Waggaman 
expected  to  secure,  he  has  been  enabled  to 
enjoy  through  the  voluntary  execution  of 
this  bond  by  Clarke  as  his  surety.  That 
bond  recites  his  due  appointment,  and  it 
would  be  inequitable  and  unjust  to  permit 
either  the  principal  or  his  surety  to  deny 
the  fact. 
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This  rule  of  estoppel  has  been  applied  in 
many  cases.  It  was  applied  in  respect  to  the 
bond  of  an  Indian  agent.  The  surety  upon 
the  bond  denied  liability  because  the  gov- 
•ernment  did  not  produce  the  commission 
showing  the  appointment  of  his  principal. 
The  court  said:  "The  bond  .upon  which 
the  suit  was  brought  recites  that  he  wu/* 
appointed  agent,  and,  the  obligors  in  the 
bond  are  therefore  estopped  from  denying 
it."  Bruce  v.  United  States,  17  How.  437, 
442,  16  L.  ed.  129,  131. 

The  principle  was  applied  to  a  distiller's 
bond,  where  one  of  the  defenses  was  that 
the  bond  was  invalid.    The  court  said : 

"But  we  prefer  to  place  our  judgment  up- 
on the  broader  ground  marked  out  by  the 
adjudications  of  this  court,  to  which  we 
have  referred.  Everyone  is  presumed  to 
know  the  law.  Ignorance,  standing  alone, 
can  never  be  the  basis  of  a  legal  right.  If  a 
511]  bond  18  liable  to  the  objection  *taken 
in  this  case  and  the  parties  are  di.ssatisfied, 
the  objection  should  be  made  when  the  bond 
is  presented  for  execution.  If  executed  un- 
der constraint,  the  constraint  will  destroy  it. 
But  where  it  is  voluntarily  entered  into 
and  the  principal  enjoys  the  l)cnefit8  which 
it  is  intended  to  secure  and  a  breach  occurs, 
it  is  then  too  late  to  raise  the  question  of 
its  validity.  The  parties  are  estopped  from 
availing  themselves  of  such  a  defense.  In 
such  cases  there  is  neither  injustice  nor 
hardship  in  holding  that  the  contract  as 
made  is  the  measure  of  the  rights  of  the 
government  and  of  the  liability  of  the  obli- 
gors." United  States  v.  Hodson,  10  Wall. 
395,  409,  19  L.  ed.  937,  940. 

It  was  applied  in  respect  of  a  stay  bond 
executed  under  a  void  act  of  legislation. 
"Not  to  apply  the  principle  of  estoppel  to 
the  bond  in  this  case  would,"  said  the 
<court,  "it  seems  to  us,  involve  a  mockery 
in  judicial  administration,  and  a  violation 
of  the  plainest  principles  of  reason  and 
justice."  Daniels  v.  Tearney,  102  U.  S. 
415,  422,  20  L.  ed.  187,  189. 

The  opinions  of  the  highest  courts  of 
the  states  are  full  of  applications  of  the 
rule  of  estoppel.  In  Plowman  v.  Hender- 
son, 69  Ala.  559,  the  sureties  upon  the 
l)ond  of  an  administrator  were  not  per- 
mitted to  show  the  illegality  of  his  appoint- 
ment. To  the  same  effect  is  White  v. 
W^atherbee,  120  Mass.  450. 

The  sureties  upon  the  bond  of  a  sheriff 
were  held  cstop|>ed  to  deny  the  validity  of 
his  appointment  or  the  regularity  of  his 
bond.  Jones  ¥.  Gallatin  County,  78  Ky. 
491. 
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In  People  v.  Norton,  0  N.  Y.  176,  .the 
sureties  upon  the  bond  of  a  trustee  ap- 
pointed by  a  chancery  court  were  held 
estopped  to  deny  the  validity  of  the  order 
appointing  him. 

In  State  v.  Anderson,  IG  Lea,  321,  335, 
and  United  States  v.  Maurice,  2  Brock,  9G, 
Fed.  Cas.  No.  15,747,  the  rule  is  recognized 
and  applied. 

The  questions  which  we  have  considered 
arose  upon  *p]ea  which  set  out  the  [312 
proceedings  in  the  case  in  which  the  bond 
had  been  taken,  and  averred  their  nullity 
for  want  of  jurisdiction.  Another  and  dis- 
tinct defense  relied  upon  in  the  plea  was 
that,  after  the  proceeds  of  sale  had  come 
to  the  possession  of  said  Waggaman,  Mat- 
tie  McC.  nine,  one  of  the  beneficiaries  for 
whose  use  this  suit  is  prosecuted  by  the 
United  States,  had  agreed  with  the  said 
Waggaman  that  he  should  retain  in  his 
possession  and  for  his  own  purjioscs  the 
fund  aforesaid,  and  should  pay  to  her  inter- 
est at  the  rate  of  6  per  cent  per  annum, 
quarterly.  That  this  agreement  was  acted 
upon  and  the  interest  so  paid  from  the  date 
of  the  receipt  of  the  proceeds,  in  1899,  to 
May  1,  1904,  and  that  the  agreement  was 
without  the  knowledge  or  consent  of  the 
surety.  There  was  a  demurrer  and  joinder 
thereon  to  so  much  of  the  said  plea  as  set 
out  and  relied  upon  the  nullity  of  the 
proceedings  under  which  the  bond  had  been 
executed,  and  a  replication  and  issue  u|>on 
the  plea,  relying  u]K>n  any  alleged  agree- 
ment between  Waggauiau,  the  principal, 
and  Mrs.  Hine,  as  one  of  the  beneficiaries 
in  the  bond.  The  demurrer  was  overruled, 
and  complainants,  electing  to  stand  upon 
it,  declined  to  further  plead:  whereupon 
the  action  was  dismissed.  From  this  judg- 
ment there  was  an  appeal  to  the  court  of 
appeals  of  the  District,  where  the  judg- 
ment was  aflirmed. 

So  much  of  the  plea  as  sought  to  defend 
the  action  in  whole  or  in  part  in 
quence  of  the  alleged  agreement  beti 
the  principal  in  the  bond  and  Mrs.  Hine, 
without  the  consent  of  the  surety,  remains 
at  issue  undisposed  of,  and  ia  accordingly 
not  considered  by  us. 

The  judgment  of  the  Court  of  Appeals, 
so  far  as  it  determined  the  validity  of  the 
plea  aforesaid,  was  erroneous,  and  the 
case  is  reversed  and  remanded  with  direc- 
tion to  sustain  the  demurrer,  and  remand 
the  case  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Reversed. 
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513]»EAGLE  MINING  &  IMPROVEMENT 
COMPANY,   Appt., 

V. 

MARY  R.  HAMILTON  et  al.  and  Humph- 
rey B.  Hamilton,  Jr.,  Administrator  of 
the  Estate  of  Humphrey  B.  Hamilton, 
Deceased. 

(See  S.  C.  Reporter's  ed.  513-616.) 

Appeal  — from  territorial  conrt— scope 
of  review. 

1.  The  jurisdiction  of  the  Federal  Su- 
preme Court,  under  the  act  of  April  7,  1874 
(18  Stat,  at  L.  27,  chnp.  80),  on  an  appeal 
from  a  territorial  court,  is  jiniitod  to  the 
inquiry  whether  the  findings  of"  fact  made 
by  the  court  below  support  its  judgment, 
and  to  a  review  of  exceptions  which  have 
been  duly  taken  to  rulings  upon  the  admis- 
sion or  rejection  of  evidence. 
[For  other  caftos,  see  Appeal  and  Error,  VIII. 

1,  3,  e,  in  Digest  Sup.  Ct.  1908.] 

Appeal  —  from  territorial  court  —  state- 
ment of  facts. 

2.  The  findings  of  a  territorial  district 
court,  having  been  adopted  and  affirmed 
by  the  supreme  court  of  the  territory,  serve 
the  purpose  of  the  statement  of  facts  re- 
quired by  the  act  of  April  7,  1874  (18  Stat, 
at  L.  27,  chap.  80),  on  appeal  to  the  Fed- 
eral Supreme  Court. 

(For  other  cases,  see  Appeal  and  Error,  V.  o, 
In  Digest  Sup.  Ct.  19u8.] 

[No.  61.] 

Submitted    November     7,     1910.       Decided 
November   28,   1910. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
decree  which  affirmed  a  decree  of  the  Dis- 
trict Court  of  the  Fifth  Judicial  District 
in  and  for  the  County  of  Lincoln  in  that 
territory,  in  favor  of  plaintilTs  in  consoli- 
dated suits  to  establish  a  trust  in  real 
property.     Affirmed. 

See  same  case  below,  14  N.  M.  271,  91 
Pac.  718. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samnel  Parker  submitted  the  cause 
for  appellant.  Messrs.  George  W.  Prichard 
and  Archibald  G.  Graham  were  on  the  brief: 

This  court,  sitting  as  a  court  of  review, 
will  pass  upon  the  weight  or  sufficiency  of 
evidence  in  equity  cases. 

Dirst  ▼.  Morris,  14  Wall.  484,  20  L.  ed. 
722;  Hyde  v.  Booraem,  16  Pet.  169,  10  L. 
ed.  925;  Ridings  v.  Johnson,  128  U.  S.  212, 
32  L.  ed.  401,  9  Sup.  Ct.  Rep.  72. 

An  appeal,  distinguished  from  a  writ  of 
error,  presents  for  review  in  this  court 
questions  of  both  law  and  fact. 

Note.  —  As  to  review  by  United  States 
Supreme    Court   of   territorial    decisions — 
see  note  to  Miners*  Bank  v.  Iowa,  13  L.  ed. 
U.  S.  867. 
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United  States  V.  Goodwin,  7  Cranch,  108, 
3  L.  ed.  284;  Cohen  v.  Virginia,  6  Wheat. 
264,  5  L.  ed.  257;  Hemmenway  v.  Fisher,  20 
How.  256,  15  L.  ed.  799;  Re  Neagle,  135 
U.  S.  42,  34  L.  ed.  63,  10  Sup.  Ct.  Rep.  058. 

The  improper  rejection  of  testimony  on 
the  trial  before  a  judge  without  a  jury  is 
error,  subject  to  review. 

Arthurs  v.  Hart,  17  How.  6,  15  L.  ed.  30; 
Gregg  V.  Moss,  14  Wall.  564,  20  L.  ed.  740 ; 
Cannon  v.  Pratt,  99  U.  S.  619,  25  L.  ed. 
446;  Hombuckle  v.  Staff'ord,  111  U.  S.  389, 
28  L.  ed.  468,  4  Sup.  Ct.  Rep.  515. 

Mr.  James  G.  Fitch  submitted  the  cause 
for  appellees: 

The  jurisdiction  of  this  court  is  limited 
to  determining  whether  the  facts  found  are 
sufficient  to  sustain  the  judgment  rendered, 
and  to  reviewing  the  rulings  of  the  court 
on  the  admission  or  rejection  of  evidence, 
when  exceptions  have  been  duly  taken. 

Haws  V.  Victoria  Copper  Min.  Co.  160  U. 
S.  303,  40  L.  ed.  436,  16  Sup.  Ct.  Rep.  282; 
Stringfellow  v.  Cain,  99  U.  S.  610,  25  L.  ed. 
421 ;  Idaho  &  O.  Land  Improv.  Co.  v.  Brad- 
bury, 132  U.  S.  509,  33  L.  ed.  433,  10  Sup. 
Ct.  Rep.  177;  Mammoth  Min.  Co.  ▼.  Salt 
Lake  Foundry  &  Mach.  Co.  151  U.  S.  447, 
38  L.  ed.  229,  14  Sup.  Ct.  Rep.  384;  Gilder- 
sleeve  v.  New  Mexico  Min.  Co.  161  U.  S. 
577,  40  L.  ed.  813,  16  Sup.  Ct.  Rep.  663; 
Salina  Stock  Co.  v.  Salina  Creek  Irrig.  Co. 
163  U.  S.  118,  41  L.  ed.  93,  16  Sup.  Ct.  Rep. 
1036;  Harrison  v.  Perea,  168  U.  S.  323,  42 
L.  ed.  482,  18  Sup.  Ct.  Rep.  129;  Karrick 
V.  Hannaman,  168  U.  S.  333,  42  L.  ed. 
488,  18  Sup.  Ct.  Rep.  135;  Holloway  v. 
Dunham,  170  U.  S.  615,  42  L.  ed.  1165,  18 
Sup.  Ct.  Rep.  784;  Nacglin  v.  DeCordoba, 
171  IT.  S.  638,  43  L.  ed.  315,  19  Sup.  Ct. 
Rep.  3r>;  Young  v.  Amy,  171  U.  S.  179,  43 
L.  ed.  127,  18  Sup.  Ct.*Rep.  802;  Simms  v. 
Sinmis,  175  l\  S.  162,  44  L.  ed.  115,  20 
Sup.  Ct.  Rep.  58;  Marshall, v.  Burtis,  172 
U.  S.  630,  43  L.  ed.  579,  19  Sup.  Ct.  Rep. 
290. 

Alleged  errors  in  the  admission  or  re- 
jection of  evidence  cannot  be  passed  upon 
by  this  court  on  appeal  from  a  territorial 
court,  where  this  cannot  be  done  without 
examining  the  weight  of  the  evidence  and 
disregarding  the  facts  found. 

Young  V.  Amy,  supra. 

Mr.  Justice  Hnglies  delivered  the  opii 
ion  of  the  court: 

This  is  an  appeal  from  a  decree  of  th^. 
supreme  court  of  the  territory  of  New  Mex- 
ico in  two  suits  which  wore  consolidated. 
Tlie  first  suit  was  brought  in  August,  1003. 
•in  a  district  court  of  the  territory,  [514 
by  the  appellant.  Eagle  Mining  &  Improve- 
ment Company^  against  the  appellees,  the 
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widow  and  heirs  of  Hiinaphrcy  B.  Ilaiiiilton, 
deecasud,  to  have  it  adjiidj^cd  tliat  the  dece- 
dent held  a  certain  undivided  interest  in 
mining  property  in  trust  for  the  appellant, 
and  to  compel  conveyance.  In  November, 
1004,  the  appellees,  one  of  whom  was  the  ad- 
ministrator of  the  decedent's  estate,  brought 
suit  against  the  appellant,  alleging  that 
Hamilton  had  rendered  services  as  its  at- 
torney in  connection  with  the  mining  prop- 
erty and  otherwise,  and  that  the  legal  title 
had  been  taken  by  him  pursuant  to  an 
agreement,  by  which  it  was  to  be  held  as  se- 
curity for  the  appellant's  indebtedness  to 
him;  the  appellees  prayed  for  foreclosure 
and  recovery  Of  the  amount  found  to  be  due. 
The  suits  were  consolidated  and  a  referee 
was  appointed  to  take  testimony.  Hearing 
was  had,  and  a  decree  was  entered  in  favor 
of  appellees,  which  set  forth  separately 
findings  of  fact  and  conclusions  of  law. 

The  court  found  that  Hamilton  had  ac- 
quired the  legal  title  to  the  undivided  one- 
half  .  interest  in  question  under  an  agree- 
ment with  the  appellant,  by  which  he  was 
to  negotiate  for  the  purchase  in  its  behalf, 
and  was  to  surrender  a  certain  equitable 
claim  of  lien  upon  another  interest  in  the 
property;  that  in  consideration  of  this  sur- 
render and  of  his  services  in  acquiring  the 
one-half  interest,  Hamilton  was  to  receive 
the  difTerence  between  an  agreed  sum  and 
the  amounts  to  be  advanced  by  the  appel- 
lant to  elTect  the  purchase;  that  for  the 
payment  of  this  difTerence — found  to 
amount  to  $9,500 — Hamilton  was  to  hold 
the  legal  title  as  security;  and  that  the 
agreement  to  this  eflTect  was  evidenced  by 
writings  signed  by  Hamilton  ''and  deliv- 
ered to,  accepted  and  acquiesced  in  by, 
the  said  company." 

As  a  conclusion  of  law,  the  court  found 
that  the  heirs  of  Hamilton  were  entitled 
515]  to  hold  the  legal  title  to  the  'undivid- 
ed interest  until  the  payment  of  $0,500,  with 
interest  and  costs  of  suit,  had  been  made 
to  the  administrator  of  Hamilton's  estate; 
that  upon  such  payment  they  should  con- 
vey to  the  appellant,  and  that  in  default 
of  payment  the  undivided  interest  should 
be  sold  to  satisfy  the  indebtedness. 

It  was  further  found  that  Hamilton  had 
been  retained  by  the  appellant  as  its  at- 
torney, and  at  its  request  had  rendered  le- 
gal servit^s  from  the  date  of  its  organiza- 
tion until  his  death  without  express  agree- 
ment as  to  the  amount  to  be  paid  there- 
for; that  these  services  were  reasonably 
worth  $0,510.99,  upon  which,  after  deduct- 
ing parents,  there  was  due  $8,419.99. 
And,  as  a  conclusion  of  law,  the  court  held 
that  the  administrator  was  entitled  to 
judgment  for  the  last-mentioned  sum. 

It  was  decreed  accordingly,  and  from 
1182 


this  decree  appeal  was  taken  to  the  supreme 
court  of  the  territory,  where  it  was  af- 
firmed.    [14  N.  M.  270,  91  Pac.  718.] 

The  record  before  us  contains  the  testi- 
mony taken  before  the  referee,  and  the  let- 
ters and  documents  which,  in  connection 
with  the  testimony,  he  submitted  to  the 
court  in  his  report;  and  the  argument  here 
is  directed  largely  to  the  effect  of  the  evi- 
dence and  to  tne  findings  of  the  court  be- 
low as  to  matters  of  fact. 

But  we  are  not  at  liberty  to  review  these 
findings  of  .fact.     We  cannot  go  behind  the 
findings  to  ascertain  whether  they  are  jus- 
tified by  the  evidence.     Under  the   act  of 
April  7,  1874,  chapter  80    (18  Stat,   at  L. 
27),   the   jurisdiction    of   this   court,    upon 
this  appeal,  is  limited  to  tlie  inquiry  wheth- 
er the  findings  of  fact  made  by  tlic  court 
below  support  its  judgment,  and  to  a  re- 
view  of   exceptions   which    have   been    duly 
taken    to    rulings    upon    the    admission    or 
rejection  of  evidence.     Stringfellow  v.  Cain, 
99  U.  S.  610,  25  L.  ed.  421 ;  Neslin  v.  Wells, 
F.   &   Co.    104   U.   S.   428,   20   L.   ed.   802; 
Idaho  &  O.  Land  Improv.  Co.  v.  Bradbury, 
132  U.  S.  509,  33  L.  ed.  433,  10  Sup.  (X 
Rep.    177;    Haws  v.   Victoria  Copper   Min. 
Co.   100  U.  S.  303,  40  L,  ed.  430,  10  Sup. 
Ct.  Rep.  282;  Orayscm  v.  'Lynch,  103  [51« 
U.  S.  408,  41  L.  ed.  230,  10  Sup.  Ct.  Rep. 
1004;    Bear   Lake  &   River   Waterworks  & 
Irrig.  Co.  v.  Garland,  104  U.  S.  1,  41  L.  etl. 
327,  17  Sup.  Ct.  Rep.  7;  Apache  County  v. 
Barth,  177  U.  S.  538,  44  L.  ed.  878,  20  Sup. 
Ct.  Rep.  718.     The  findings  of  the  district 
court,  having  been  adopted  and  affirmed  by 
the  supreme  court  of  the  territory,  serve  the 
purpose  of  the  statement  of  facts  required 
by  the  statute.     Stringfellow  v.  Cain;  Nes- 
lin V.  Wells,  F.  &  Co.;  and  Hawes  v.  Vic- 
toria Copper  Min.   Co., — supra. 

Nor  are  there  any  rulings  upon  questions 
of  evidence  which  are  properly  before  us 
for  review,  for  no  exceptions  to  such  rul- 
ings appear  in  the  record.  When  the  evi- 
dence was  taken  before  the  referee  ap- 
pointed by  the  district  court,  various 
objections  were  made  and  were  noted 
upon  the  record;  but  the  referee  did 
not  attempt  to  pass  upon  the  objec- 
tions, and  reported  to  the  court  the  entire 
proceedings,  including  the  testimony  and 
documents  to  which  objection  had  been 
made.  What,  if  any,  rulings  were  made 
by  the  court  ui>on  these  objections,  is  not 
shown.  In  the  progress  of  the  cause  a 
memorandum  of  opinion  was  filed  by  the 
judge  sitting  in  the  district  court,  in  which 
the  admissibility  of  certain  testimony,  relied 
upon  by  the  appellant,  was  said  to  be  doubt- 
ful; but  it  does  not  appear  that  the  testi- 
mony was  excluded,  and,  as  we  have  said, 
there    are    no   exceptions   which    briikf^  vp 
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•ny  question  for  review  with  respect  to  the 
admission  or  rejection  of  evidence. 

As  the  facts  found  by  the  court  unques- 
tionably support  the  judgment,  it  is  Af- 
firmed. 
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V. 

FRANK  H.  MASON.    (No.  510.) 


UNITED    STAJES,    PlfT.    in    Err., 

V. 

FRANK    H.    :MAS0X.    (No.    511.) 


UNITED    STATES,    PUT.    in    Err., 

V. 

FKANK  II.   MASON.    (No.  512.) 

(Sfe  S.  C.  Reporter's  cd.  517-531.) 

£inbczzlcnient   —   by   clerk   of   Fcdcrul 
CHiiirt  — Icivs    unci    cmoliiiiiriits. 

J.  A  clerk  of  a  federal  distiict  court 
cannot  bo  charged  with  emlnvzlinj^  the 
surplus  fees  and  onioliiineiitM  of  his  ollice 
until  ho  refuses  or  fails  to  inako  iiis  halt- 
yearly  return,  or  to  pay  over  the  8uri)lus 
shown  to  exist  bv  sui'li  return  or  tlie  an 
«lit  therciif,  even  if  such  surplus  foi's  and 
emolunu'nts  can  in  any  event  be  the  sub- 
joet  of  embezzlement. 

[For    otiier   cases,    see    Enihozzlcnieiit,   lu    Di- 
gest  Sup.   Ct.   101)8.  J 

Kiiib<*zzlonienf  —  piililfe     inonrys  —  fees 
«f  dork  of  court. 

2.  1'he  <luty  of  a  clerk  of  a  Federal  dis- 
trict court  to  pay  over  to  the  L'nited 
States  the  surplus  lees  and  eniolunu>uts  of 
his  ollieo  which  his  hali-v(>arlv  reluru  or 
the  au<lit  thereof  shows  to  exist  over  and 
above  the  compensation  and  allowances  au- 
thorized bv  law  to  l)o  retained  bv  him  is 
not  governed  by  the  Federal  htalutes  relat 
ing  to  the  embezzlement  of  *'puldic  money" 
or  "money  or  |»roperty  of  the  I  nited 
States."  but  such  foes  and  emoluments  are 
received  bv  the  clerk,  not  as  nionevs  or 
pro|MMty  belonging  to  the  l'nited  States, 
but  as  the  amount  a  Mowed  to  him  for  his 
oom|iensation  and  ollice  expenses  under  the 
statutes  defining  his  rights  and  duties,  and 
with  respect  to  the  amount  payable  when 
the  return  is  made,  the  clerk  is  not  a  trus- 
tcH*,  but  a  debtor. 

I  For   other    cases,    see    Euibezzlonient,   in    Dl- 
l^est  Sup.   Ct.  ISIUS.I 

[Nos.    510,    oil,   512.] 

Argued     October     18,     39,     1910.      Decided 
November   28,    1910. 

IN  ERKOR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massa- 
ohusotts  to  review  judgmcMits  su:staining  the 
demurrers  to  counts  of  indictments  of  the 
olork  of  a  Federal  district  court  for  end)ez- 
zlemont,  which  rest  upon  the  alleged  con- 
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version  of  the  surplus  fees  and  emoluments 
)f  his  oflTice.     Affirmed. 

Sec  same  case  below,  177  Fed.  652. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Fowler  ar- 
gued the  causes  and  filed  a  brief  for  plain- 
till'  in  error. 

Mr.  lioyd  B.  Jones  argued  the  causes, 
and,  with  Mr.  George  L.  Wilson,  filed  a 
brief  for  defendant  in  error. 

Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

The  defendant,  the  clerk  of  the  district 
ccmrt  of  the  *l*uited  States  for  the  dis-  [518 
trict  of  Massachusetts,  was  indicted  for  the 
endiozzlement  of  certain  monevs  of  the  Unit- 
od  States.  Separate  indictments  were  found 
as  to  moneys  roceiv<*d  by  the  clerk  in  the 
>»ars  190G,  1907,  and  1908,  respectively. 
They  are  precisely  alike,  save  for  the  dif- 
ference in  the  ^>  ears*  and  the  amounts  spec- 
ilied.  In  each  cas«'  the  circuit  court  sus- 
tained a  demurrer  as  to  three  counts  of 
the  indictment,  the  second,  third  and 
fourth,  and  the  judgments  on  the  dcinur- 
rers  are  broiiglit  here  for  review. 

Fa<-li  of  these  three  counts — which  are 
sot  forth  in  the  nnirgiut — states  that  the 
nnuieys  were  a  **portioii  of  a  'surplus  (iSItt 
of  fees  and  omrduments  of  his  said  <»nioe 
C'ver  and  above  the  compensation  and  allow- 
ances autliori/od  bv  law  to  be  retaiiu'd  bv 
him."  'Jhe  charge  of  the  see<»nd  <M»nnt  is 
that  the  defendant  **tho  same  ])ublic  nu>in>ys 
•unlawfully  did  fail  safely  to  keeji"  as  [.'>20 
recpiirod  by  acts  of  (  «»ngress,  "and,  on  the 
contrary,  the  same  then  and  there  unlaw- 
fullv  <lid  convert  to  hi>  own  us(»,"  and 
tlic'reby  "was  gnilty  of  end>ez/lem<Mit  of 
Haiti  public  moneys  so  conv«*rted."  The 
thir«l  cr>unt  is  the  same  as  the  second,  ev- 
cept  that  it  charges  that  the  tlefeudant 
converted  the  monevs  **frauduh»ntlv**  as 
well  as  "unlawfullv."  The  fourth  count 
charg(>s  that  he  should  have  paid  the  mon- 
ey, thiit  is,  tlio  aiileged  surplus,  to  the  Tnit- 
ed  States,  "in  the  manner  provideil  by  law,'* 
and  that  he  "the  same  money  unlawfullv, 
wrongfully,  and  fraudulently  did  convert  to 
his  own   personal   use  and  eudKjzzle.*' 


fSeeond  coinit.  And  the  jurors  aforesaid, 
on  tlieir  oath  aforesaiil.  do  further  present, 
that  .^aid  Frank  II.  Mason  during  all  of  the 
vear  1908  was.  and  over  since  has  been,  an 
ollieer  of  llie  l'nited  States,  to  wit.  clerk  of 
the  <listrict  court  of  the  Cnitod  States  for 
the  district  of  Massachusetts,  ami  on  said 
1st  <lav  of  Februarv,  in  the  vear  1900,  had 
in  his  possession  and  under  his  control,  to 
wit.  at  lioston.  aforesaid,  certain  public 
nn»nevs  of  the  l'nited  States,  a  jmrticular 
descriptitMi  whereof  is  to  said  grand  jurors 
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To  sustain  the  counts,  the  assignment  of 
errors  refers  to  §§  5490  and  5497  of  the  Re- 
vised Statutes  (U.  S.  Comp.  Stat.  1901,  pp. 
3704,  3707),  and  to  the  act  of  March  3, 
1875,  chapter  144  (18  Stat,  at  L.  p.  479, 
U.  S.  Comp.  Stat.  1901,  p.  3075). 

Section  5490  is  as  follows: 

"Evei'y  officer  or  other  person  charged 
by  any  act  of  Congress  with  the  safe-kefp- 
ing  of  the  public  moneys,  who  fails  to  safe- 
ly keep  the  same,  without  loaning,  using, 
converting  to  his  own  use,  depositing  in 
banks,  or  exchanging  for  other  funds  tlian 
as  specially  allowed  by  law,  shall  be  guilty 
of  embezzlement  of  the  money  so  loaned, 
used,  converted,  deposited,  or  exchanged; 
521]  and  shall  be  imprisoned  *not  less  than 
six  months  nor  more  than  ten  years,  and 


fined  in  a  sum  equal  to  the  amount  of  mon- 
ey so  embezzled." 

Section  5497,  with  the  addition  made  by 
the  amendment  of  February  3,  3879,  chap- 
ter 42  (20  Stat,  at  L.  280,  U.  S.  Comp.  SUt 
1901,  p.  3707),  provides: 

"Kvery  banker,  broker,  or  other  person 
not  an  authorized  depositary  of  public 
moneys,  .  .  .  who  uses,  transfers,  con- 
verts, appropriates,  or  applies  any  portion 
of  the  ])ublic  money  for  any  purpose  not 
prescribi»d  by  law,  ...  is  guilty  of  an 
act  of  emiMJZzlenicnt  of  the  public  money 
so  deposited,  loaned,  transferred,  used,  con- 
verted, appropriated,  or  applied,  and  shall 
be  punished  as  prescribed  in  section  fifty- 
four    hundred    and    eighty-eight. 

''And  any  officer  connected  with,  or  em- 


unknown,  to  wit,  moneys  to  the  amount  and 
of  the  value  of  $387,  which,  during  said 
year  1908,  had  come  into  his  possession  and 
under  his  control  in  the  execution  of  his 
office  as  such  officer,  stnd  under  authority 
and  claim  of  authority  as  such  officer, 
and  were  a  portion  of  a  surplus  of  fees  and 
emoluments  of  his  said  office  over  and  above 
the  coni])ensation  and  allowances  authorized 
by  law  to  be  retained  by  him  for  said  year 
1908,  which  said  public  moneys  said  Frank 
H.  Mason,  on  said  1st  d^  of  Februarj^,  in 
the  year  1909,  as  such  officer,  was  charged, 
by  certain  acts  of  Congress,  to  wit,  ?j??.  823, 
828,  and  844  of  the  Revised  Statutes  of  the 
Ignited  States  (U.  S.  Comp.  Stat.  1901, 
pp.  632,  635  and  647),  and  the  act  approved 
June  28,  1902,  32  Stat,  at  L.  419,  chap.  1.301, 
and  by  divers  other  acts  of  Congress,  safely 
to  keep:  that  said  Frank  H.  Mason,  on  said 
1st  day  of  February,  in  the  year  1909, 
at  Boston,  aforesaid,  the  same  public  mon- 
eys unlawfully  did  fail  safely  to  keep,  as  re- 
quired by  said  acts  of  Congress,  and,  on  the 
contrary,  the  same  then  and  there  unlaw- 
fully <li*d  convort  to  his  own  nse:  and  that 
thereby  said  Frank  H.  Mason  then  and  there 
was  guilty  of  embezzlement  of  said  public 
moneys  so  converted. 

Third  count.  And  the  jurors  aforesaid,  on 
their  oath  aforesaid,  do  further  present, 
that  said  Frank  II.  Mason,  during  all  of  the 
year  1908.  was,  and  ever  since  has  been,  an 
'officer  of  the  United  States,  to  wit,  clerk  of 
the  district  court  of  the  Ignited  States  for 
the  district  of  Massachusetts,  and  on  said 
Ist  <lay  of  February,  in  the  year  1909,  had 
in  his  possession  and  under  his  control,  to 
wit,  at  Boston,  aforesaid,  certain  public 
moneys  of  the  United  States,  a  particular 
description  whereof  is  to  said  grand  jurors 
unknown;  to  wit,  moneys  to  the  amount 
and  of  the  value  of  $387,  which,  during  said 
year  1908,  had  come  into  his  possession  and 
under  his  control  in  the  execution  of  his 
office  as  such  officer,  and  under  authority 
and  claim  of  authority  as  such  officer,  and 
were  a  portion  of  a  surplus  of  fees  and  emol- 
uments of  his  said  office  over  and  above  the 
compensation  and  allowances  authorized  by 
law  to  be  retained  by  him  for  said  year  1908, 
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which  said  public  moneys  said  Frank  H. 
Mason,  on  said  Ist  day  of  February,  in  the 
year  1909,  as  such  officer,  was  charged,  by 
certain  acts  of  Congress,  to  wit,  §§  823, 
828,  and  844  of  the  Revised  Statutes  of 
the  United  States,  and  the  act  approved 
June  28,  1902.  32  SUt.  at  L.  419, 
chap.  1301,  and  by  divers  other  acts  of 
Congress,  safely  to  keep;  that  said  Frank  H. 
!Ma8on,  on  said  1st  <lay  of  February,  in  the 
year  1909,  at  Boston,  aforesaid,  the  last- 
mentioned  public  moneys  unlawfully  did  fail 
safely  to  keep,  as  required  by  said  acts  of 
Congress,  and,  on  the  contrary,  the  same 
then  and  there  unlawfully  and  fraudulently 
did  convert  to  his  own  use;  and  that  there 
by  said  Frank  If.  Mason  then  and  there  was 
guilty  of  embezzlement  of  said  public  mon 
eys  so  converted. 

Fourth  count.  And  the  jurors  aforesaid, 
on  their  oath  aforesaid,  do  further  present, 
that  said  Frank  H.  Mason,  during  all  of  the 
year  1908,  was,  and  ever  since  then  has  been, 
an  officer  of  the  United  States,  to  wit,  clerk 
of  the  district  court  of  the  United  States 
for  the  district  of  Massachusetts,  and,  on 
said  Ist  day  of  February,  in  the  year  1909. 
had  in  his  possession  and  under  his  control, 
to  wit,  at  Boston,  aforesaid,  a  portion  of  the 
money  of  the  United  States,  a  particular 
description  whereof  is  to  said  grand  jurors 
unknown,  to  wit,  money  to  the  amount  and 
of  the  value  of  $387,  which,  during  said 
year  1908,  had  come  into  his  possession  an! 
under  his  control  in  the  execution  of  his 
office  as  such  officer,  and  under  authority 
and  claim  of  authority  as  such  officer,  and 
was  a  portion  of  a  surplus  of  fees  and  emolu- 
ments of  his  said  office  ov?r  and  above  tin* 
compensation  and  allowances  authorized  by 
law   to  l)e   retained   by  him   for  said  year 

1908,  which  money  last  aforesaid  he  should, 
on  said  Ist  day  of  February,  in  the  year 

1909,  have  paid  to  the  United  States  at 
Boston,  aforesaid,  in  the  manner  provided 
by  law;  and  that  said  Frank  H.  Mason. 
on  said  1st  day  of  February,  in  the  veer 
1909,  at  Boston,  aforesaid,  the  same  money 
unlawfully,  wrongfully,  and  fraudulently 
did  convert  to  his  own  personal  use  and 
embezzle, 
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ployed  in,  the  internal  revenue  service  of 
the  United  States,  and  any  assistant  of 
such  olHcer,  who  shall  embezzle  or  wrong- 
fully convert  to  his  own  use  any  money 
or  other  property  of  the  United  States, 
and  any  olTicer  of  the  United  States,  or 
any  assistant  of  such  officer,  who  shall  em- 
bezzle or  wrongfully  convert  to  his  own 
use  any  money  or  property  which  may 
have  cimie  into  his  possession  or  under  his 
control  in  the  execution  of  such  office  or 
employment,  or  under  color  or  claim  of 
authority  as  such  officer  or  assistant, 
whether  the  same  shall  be  the  money  or 
property  of  the  United  States  or  of  some 
other  person  or  party,  shall,  where  the  de- 
fense is  not  otherwise  punishable  by  some 
statute  of  the  United  States,  be  punished 
by  a  fine  equal  to  the  value  of  the  money 
and  property  thus  embezzled  or  converted, 
or  by  imprisonment  not  less  than  three 
months  nor  more  than  ten  years,  or  by 
both  such  fine  and  imprisonment." 

By  the  act  of  March  3,  J  875,  chapter 
144,  §  1  (18  Stat,  at  L.  p.  479,  U.  S.  Comp. 
Stat.  1901,  p.  3675),  "any  person  who 
shall  embezzle,  steal,  or  purloin  any  mon- 
ey, property,  record,  voucher,  or  valuable 
522]  •thing  whatever,  of  the  moneys,  goods, 
chattels,  records,  or  property  of  the  United 
States,  shall  be  deemed  guilty  of  felony." 

It  is  also  contended  in  argument,  that 
the  facts  alleged  in  the  indictment  bring 
it  within  the  scope  of  §  5489  of  the  He- 
vised  Statutes,  which  provides  that  if  **any 
public  depositary  fails  safely  to  keep  all 
moneys  deposited"  he  shall  be  deemed 
guilty  of  embezzlement;  and  this,  under 
JJ  5493,  is  to  be  construe<l  "to  apply  to  all 
I^orsons  charged  with  the  safe-keeping, 
transfer,  or  disbursement  of  the  public 
money,  whether-  such  persons  be  indicted 
as  receivers  or  depositaries  of  the  some." 

What,  if  any,  application  these  provisiouM 
may  have  to  the  clerk  of  the  district  court, 
with  respect  to  the  fees  and  emoluments 
of  his  office,  can  be  determined  only  after 
a  consideration  of  the  history  of  his  rela- 
tion to  these  moneys  and  of  the  statutes 
which  specifically  define  his  rights  and  du- 
ties. Prior  to  1841  the  clerks  were  not 
required  to  render  any  account  of  their 
fees  to  the  government.  Ujiited  States  v. 
Mill,  120  U.  S.  180,  at  page  176,  30  L.  ed. 
627,  630,  7  Sup.  Ct.  Rep.  610.  The  act  of 
March  3,  1791,  chapter  22,  §1(1  Stat, 
at  L.  217),  fixed  their  conii)ensation  for 
attending  court  and  made  an  allowance  for 
traveling.  That  of  May  8,  1792,  chapter  30, 
$3(1  Stat,  at  L.  277),  added  such  Iws  as 
were  allowed  by  the  supreme  court  of  the 
state,  and  authorized  the  court  to  grant  a 
reasonable  compensation  for  the  dischnr<;e 
of  duties  not  performed  by  the  clerks  of 
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the  state  court,  and  for  which  the  laws  of 
the  state  made  no  allowance.  But,  under 
these  statutes,  the  fees  and  emoluments- 
received  by  the  clerks  were  their  own  prop- 
erty. And  they  were  to  be  recovered  "in 
like  manner  as  the  fees  of  the  officers  of 
the  states  respectively  for  like  services." 
1  Stat,  at  L.  278,  §  6,  chap.  36,  U.  S.  Ckmip. 
Stat.  1901,  p.  658. 

In  1841,  for  the  first  time,  the  clerks 
were  limited  as  to  the  amount  which  they 
were  entitled  to  retain  out  of  their  fees. 
Ihe  act  of  March  3,  1841,  chapter  35,  §  1 
( 5  *Stat.  at  L.  427 ) ,  provided  that  the  [52S 
fees  and  emoluments  retained  by  the  clerks 
after  the  payment  ''of  such  necessary  office 
and  other  expenses  as  shall  be  allowed  by 
the  Secretary  of  the  Treasury,"  within  a 
prescribed  limit,  should  *'not  exceed,  in 
any  case,  four  thousand  five  hundred  dol- 
lars; the  overplus  of  fees  and  emoluments 
to  be  paid  into  the  public  Treasury,  under 
such  rules  and  regulations  as  may  be  pre- 
scribed by  the  Secretary  of  the  Treasury, 
subject  to  the  disposition  of  Congress." 
This  was  followed  by  the  act  of  May  18, 
1842,  chapter  29  (5  Stat,  at  L.  483),  which 
limited  the  amount  which  the  clerk  could 
retain  out  of  the  fees  and  emoluments  of 
his  office  "for  his  own  personal  compen- 
sation, over  and  above  the  necessary  ex- 
penses of  his  office,  and  necessary  clerk  hire 
included,  also  to  be  audited  and  allowed 
by  the  proper  accounting  officers  of  the 
Treasury,"  to  the  sum  of  $3,500  per  year. 
The  clerks  were  required  to  make  verified 
returns  semiannually,  ''embracing  all  the 
fees  and  emoluments  of  their  respective  of- 
fices, of  every  ^anie  and  character,"  and 
also  "all  the  necessary  office  expenses  of  such 
ollicer,  together  with  the  vouchers  for  the 
payment  of  the  same."  It  was  also  pro- 
vided that  the  pfiicer,  with  each  return, 
should  "pay  into  the  Treasury  of  the  Unit- 
ed States,  or  deposit  to  the  credit  of  the 
Treasurer  thereof,  as  he  may  be  directed  by 
the  Secretary  of  the  Treasury,  any  sur- 
plus of  the  fees  and  emoluments  of  his 
office  which  his  half-yearly  return,  so 
made  as  aforesaid,  shall  show  to  exist  over 
and  above  the  compensation  an<l  allow- 
ances hereinbefore  authorized  to  be  retained 
and  paid  by  him."  Where  tlie  return 
showed  that  a  surplus  might  exist,  the 
Secretary  of  the  Treasury  was  to  cause  the 
return  to  l>e  carefully  examined,  and  the 
accounts  of  disbursements  to  be  re;;[ularlv 
audited,  "and  an  account  to  be  opened  with 
such  officer  in  proper  books  to  be  provided 
for  that  purpose." 

The  plain  object  of  this  statute  was  to 
limit  the  amount  *which  the  clerk  was  [524 
to  retain,  and  to  require  an  accounting,  an 
audit  of  expenses,  and  a  payment  ojf  the- 
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surplus.  Otherwise  the  established  method 
of  administering  the  oilice  was  not  changed. 
Tlie  fees  were  to  be  recovered  as  tliereto- 
fore;  and  to  the  extent  of  the  amount  of 
the  fixed  compensation  of  the  clerk  and 
tlie  necessary  expenses  of  his  office,  lie  was 
entitled  to  use  and  to  pay  as  formerly. 
The  statute  suggests  no  other  course.  What, 
if  anything,  should  be  paid  into  the  public 
treasury  at  the  end  of  the  half  year,  when 
he  was  to  make  his  return,  depended  upon 
the  amount  of  the  fees,  the  amount  of  the 
«xpenses,  and  the  result  of  the  audit.  If 
his  fixed  compensation  and  his  necessary 
expenses  exhausted  the  fees,  there  would 
be  nothing  to  pay.  The  amount  payable 
was  to  be  determined  when  the  return  was 
made. 

This  was  the  state  of  the  law  as  to  the 
clerks'  fees  and  emoluments  at  the  time  of 
the  passage  of  the  act  of  August  6,  1846, 
chapter  90  (9  Stat,  at  L.  59),  which  was 
entitled,  "An  Act  to  Provide  for  the  Dctter 
Organization  of  the  Treasury  an<1  for  the 
(Collection,  Safe-Keeping,  Transfer,  and 
Disbursement  of  the  Public  Revenue."  It 
made  careful  provision  with  respect  to  the 
duties  of  the  Treasurer,  Assistant  Treaa- 
urers,  and  of  collectors  and  receivers  of 
public  moneys,  and  the  manner  in  which 
these  moneys  should  be  deposited  and  dis- 
bursed. By  §  6  of  this  act  "all  public  of- 
ficers of  whatever  character"  were  required 
"to  keep  safely,  without  loaning,  using,  de- 
positing in  banks,  or  exchanging  for  other 
funds  than  as  allowed  by  this  act,  all  the 
public  money  collected  by  them,"  until  it 
was  ordered  "by  the  proper  department  or 
officer  of  the  government"  to  be  transferred 
or  paid  out.  See  Revised  Statutes,  §  3639, 
U.  S.  Ck)mp.  Stat.  1901,  p.  2422.  By  §  16 
it  was  provided  that  if  any  officer  "charged 
by  this  act,  or  any  other  act,  with  the  safe- 
keeping, transfer,  and  disbursement  of  the 
]iubl)c  moneys,"  Hhould  use,  loan,  deposit, 
or  exchange,  except  as  allowed  by  the  act, 
525]  "any  portion  of  the  public  •moneys  in- 
trusted to  liim,"  every  such  act  should  be 
deemed  an  embezzlement.  9  Stat,  at  L.  63, 
chii]).  90,  U.  S.  Comp.  Stat.  1901,  pp.  2423, 
3704. 

This  last-mentioned  'section  is  the  source 
of  §  6490  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  3704),  which  we  have 
quoted  above  as  one  of  the  statutes  relied 
upon  to  sustain  the  counts  in  question,  and 
in  coiistruing  it  we  may  refer  to  the  pur- 
pose and  scope  of  the  act  from  which  it 
was  ilerived.  McDonald  v.  Hovey,  110  U. 
S.  019,  28  L.  ed.  209,  4  Sup.  Ct.  Rep.  142; 
United  States  v.  Le  Bris,  121  U.  S.  278, 
30  L.  e<l.  940,  7  Sup.  Ct.  Rep.  894;  Ix>gan 
V.  United  States,  144  U.  S.  263,  302,  36 
L.  ed.  429,  442,  12  Sup.  Ct.  Rep.  617.  Sec- 
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tion  5493  must  be  construed  in  the  same 
way  for  a  similar  reason.  And  it  is  clear 
that  the  Treasury  act  of  1846,  and  the  pro- 
visions of  §  16,  did  not  apply  to  the  fees 
and  emoluments  received  by  clerks  of 
courts,  and  that  the  clerks  were  not  charged, 
within  the  meaning  of  that  act,  with  the 
safe-keeping  of  these  fees  and  emoluments 
as  public  moneys.  These  were  governed  by 
other  Yules.  They  lay  outside  of  the  pro- 
hibition of  §  16  against  loaning,  using,  con- 
verting to  his  own  use,  depositing  in  banks» 
and  exchanging  for  other  funds,  for  it  was 
upon  these  fees  that  the  clerk  depended 
for  his  livelihood  and  for  the  payment  of 
the  expenses  of  his  office,  subject  only  to 
the  duty  twice  a  year  to  make  his  account- 
ing, and  to  pay  over  the  surplus  if  the 
fees  exceeded  the  total  amount  allowed 
him. 

The  statute  relating  to  the  Treasury  was 
speedily  sui)plemented  by  the  act  of  March 
3,  1849,  chapter  110,  entitled,  "An  Act 
Requiring  All  ^Moneys  Receivable  from  Cus- 
toms and  from  All  Other  Sources  to  be 
Paid  Immediately  into  the  Treasury,  with- 
out Abatement  or  Reduction,  and  for  Other 
Purposes"  (9  Stat  at  L.  398).  This  is  the 
source  of  §  3617  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  2413),  providing 
that  "the  gross  amount  of  all  moneys  re- 
ceived from  whatever  source  for  the  use 
of  the  United  States,"  with  the  exceptions 
stated  (not  here  important),  "shall  be  paid 
by  the  officer  or  agent  receiving  the  same 
into  the  Treasury,  at  as  early  a  day  as  prac- 
ticable, without  any  abatement  or  *de-  [52C 
duction  on  account  of  salary,  fees,  costs, 
charges,  expenses,  or  claim  of  any  descrip- 
tion whatever."  But  this,  obviously,  had 
no  application  to  clerks  of  courts,  who  con- 
tinued to  receive,  hold,  and  use  their  fees 
and  emoluments  subject  to  the  prescribed 
limitations  and  the  duty  to  account. 

In  1849  the  supervisory  power  of  the 
Secretary  of  the  Treasury  over  the  ac- 
counts of  clerks  was  transferred  to  the 
Secretary  of  the  Interior  (act  of  I^Iarch  3, 
1849,  chapter  108,  §  4,  0  SUt.  at.  L.  395). 
In  1853,  a  statute  was  passed  regulating  the 
fees  of  clerks  and  other  officers  of  the  courts 
throughout  the  United  States,  and  the  du- 
ties of  clerks  with  respect  to  their  returns 
and  payments  were  defined.  This  estab- 
lished the  present  fee  bill  (act  of  Febr.uary 
20,  1853,  chapter  80,  10  Stat  at  L.  161,  U. 
S.  Comp.  Stat  1901,  p.  632).  In  1870,  the 
supervisory  power  passed  to  the  Attorney 
General.  Act  of  June  22,  1870,  chapter 
150,  §  15,  16  Stat  at  L.  164. 

The  provisions  of  the  act  of  1853,  as 
modified  by  the  subsequent  legislation,  have 
l>ccn  incorporated  in  the  Revised  Statutes, 
§§  823  to  857  (U.  S.  Comp.  Mat.  1901,  pp. 
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632-G58),  and  these  continue  the  policy  of 
the  act  of  1842,  supra. 

Section  823  provides  that  "the  follow- 
ing and  no  other  compensation  shall  be 
taxed  and  allowed  to  .  .  .  clerks  of 
the  circuit  and  district  courts."  Section 
828  prescribes  the  clerks'  fees.  Section  833 
provides  for  semiannual  returns  to  the  At- 
torney General,  as  follows: 

"Every  district  attorney,  clerk  of  a  dis- 
trict court,  clerk  of  a  circuit  court,  and 
marshal,  shall,  on  tlie  first  days  of  Jan- 
uary and  Juiy,  in  each  year,  or  within  thir- 
ty days  thereafter,  make  to  the  Attorney 
General,  in  such  form  as  he  may  prescribe, 
a  written  return  for  the  half  year  ending 
on  said  days,  respectively,  of  all  the  fees 
and  emoluments  of  his  ollice,  of  every  name 
and  character,  and  of  all  the  necessary 
expenses  of  his  office,  including  necessary 
clerk  hire,  together  with  the  vouchers  for 
the  payment  of  the  same  for  such  last  half 
52  7]  year.  He  shall  *8tate  separately  in 
such  returns  the  fees  and  emoluments  re- 
ceived or  payable  under  the  bankrupt  act; 
.  .  .  Said  returns  shall  be  verified  by  the 
oath  of  the  officer  making  them." 

Section  839  defines  the  amount  which 
may  be  retained  out  of  the  clerk's  fees  for 
his  com|)eiisation  over  and  above  expenses: 

"No  clerk  of  a  district  court,  or  clerk  of 
a  circuit  court,  shall  be  allowed  by  the 
Attorney  General,  except  as  provided  in 
the  next  section,  and  in  section  eight  hun- 
dred and  forty-two,  to  retain  of  the  fees 
and  emoluments  of  his  office,  or,  in  case 
both  of  the  said  clerkships  are  held  by 
the  same  person,  of  the  fees  and  emolu- 
ments of  the  said  offices,  respectively,  for 
liis  personal  compensation,  over  and  above 
his  necessary  office  expenses,  including  nec- 
essary clerk  hire,  to  be  audited  and  allowed 
by  the  proper  accounting  officers  of  the 
Treasury,  a  sum  exceeding  three  thousand 
five  hundred  dollars  a  year  for  any  such 
district  clerk,  or  for  any  such  circuit  clerk, 
or  exceeding  that  rate  for  any  time  less 
than  a  year." 

Sections  844,  845,  and  846  contain  the 
following  provisions,  which  are  applicable 
to  the  payment  by  clerks  of  the  surplus 
shown  by  their  returns  and  for  the  exam- 
ination and  audit  of  their  accounts: 

"Sec.  844.  Every  district  attorney,  clerk, 
and  marshal  shall,  at  the  time  of  making  his 
half-yearly  return  to  the  Attorney  Gen- 
eral, pay  into  the  Treasury,  or  deposit  to 
the  credit  of  the  Treasurer,  as  he  may  be 
directed  by  the  Attorney  General,  any  sur- 
plus of  the  fees  and  emoluments  of  his  of- 
fice whicli  said  return  sliows  to  exist  over 
and  above  the  compensation  and  allowances 
authorized  by  law  to  be  retained  by  him. 

"Sec.  845.     In  every  case  where  the  re 
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turn  of  a  district  attorney,  clerk,  or  mar- 
shal shows  that  a  surplus  may  exist,  the 
Attorney  General  shall  cause  such  returns 
to  be  carefully  examined,  and  the  accounts 
of  disbursements  *to  be  regularly  au-  [528 
dited  by  the  proper  officer  of  his  Depart- 
ment, and  an  account  to  be  opened  with 
such  officer  in  proper  books  to  be  provided 
for  that  purpose. 

"Sec.  840.  The  accounts  of  district  at- 
torneys, clerks,  marshals,  and  commis- 
sioners of  circuit  courts  shall  be  examined 
and  certified  by  the  district  judge  of  the 
district  for  which  they  are  appointed,  be- 
fore they  are  presented  to  the  accounting 
officers  of  the  Treasury  Department  for 
settlement.  They  shall  then  be  subject  to 
revision  upon  their  merits  by  said  account- 
ing officers,  as  in  case  of  other  public  ac- 
counts." 

Section  857  brings  forward  the  provision 
of  the  act  of  1792  (1  Stat,  at  L.  278,  chap. 
30,  U.  S.  Ck>mp.  Stat.  1901,  p.  658),  as  to 
the  manner  in  which  the  fees  shall  be  recov- 
ered. 

Section  5  of  the  act  of  February  22, 1875, 
chapter  95  (18  Stat,  at  L.  334),  provides 
that  if  any  ch'rk  of  any  district  or  circuit 
court  of  the  Uikfted  States  shall  wilfully 
refuse  or  neglect  to  make  or  to  forward  any 
report,  certificate,  statement,  or  other  docu- 
ment required  by  law  to  be  made  or  for- 
warded by  him,  it  shall  be  the  duty  of  the 
President  to  remove  him  from  oflice,  and 
he  shall  not  be  eligible  to  any  appointment 
as  clerk  or  deputy  clerk  for  the  period  of 
two  years  thereafter.  By  §  6  of  the  same 
act,  the  wilful  refusal  or  neglect  to  make 
or  to  forward  the  report  or  other  docu- 
ments mentioned  in  the  preceding  section 
is  made  a  misdemeanor. 

We  have  also  to  note  the  proviso  con- 
tained in  the  appropriation  act  of  June  28, 
1902,  chapter  1301  (32  Stat,  at  L.  475, 
476,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  239), 
as  follows: 

"That  each  clerk  of  the  district  and  cir- 
cuit courts  shall,  on  the  first  days  of  Jan- 
uary and  July  of  each  year,  or  within  thir- 
ty days  thereafter,  make  to  the  Attorney 
General,  in  such  form  as  he  may  prescribe, 
written  returns  for  the  half  year  ending  on 
said  days,  respectively,  of  all  fees  and 
emoluments  of  his  office  of  every  name  and 
character,  and  of  all  necessary  expenses  of 
his  office,  including  'necessary  clerk  [529 
hire,  together  with  the  vouchers  for  the  pay- 
ment of  the  same  for  such  last  half  year; 
and  the  word  'emoluments'  shall  be  under- 
stood as  including  all  amounts  received  in 
connection  with  the  admission  of  attorneys 
to  practice  in  the  court,  all  amounts  re- 
ceived for  services  in  naturalization  pro- 
ceedings, whether  rendered  as  clerk,  as  com- 
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missioner,  or  in  any  other  capacity,  and 
all  other  amounts  received  for  services  in 
any  way  connected  with  the  eh»rk*8  oflTice." 

There  has  thus  been  C8tal)li.shed  a  dis- 
tinct system  with  rc»spect  to  the  fees  and 
emoluments  of  the  clerks.  Its  feaitun's  are 
to  l)e  explained  by  the  history  of  the  clerk's 
ollice  and  the  requirements  of  its  con- 
venient administration.  It  is  urged  that 
the  fiH^s  and  emoluments  are  attached  to 
the  oflTice,  and  are  received  in  an  onicial 
capacity.  This  consideration,  however,  does 
not  aid  the  prosecution,  for  they  were  at- 
tached to  the  oflice  liefore  the  statute  of 
1841,  when  they  belonged  to  the  clerk  with- 
•out  any  duty  on  his  part  to  account  for  any 
portion  of  them.  The  fees  and  i'lP'dunnMits 
stand  in  a  dilTerent  category  from  other 
moneys  which  he  nmy  receive  by  virtue 
of  hiH  ofTice,  as,  for  example,  mon{»ya  paid 
into  court.  Revised  Statutes,  §§  90.),  UUG, 
U.  S.  Comp.  Stat.  1901,  p.  7J1. 

In  United  States  v.  Hill,  123  U.  S.  OSl, 
31  L.  ed.  275,  8  Sup.  Ct.  Rep.  308,  the  ac- 
tion was  on  the  oflicial  bond  of  tlio  clerk 
of  the  district  court  of  the  United  States 
for  the  district  of  ^lassachusi'tts,  au<l  it 
was  asserted  that  this  court  had  jurisdic- 
tion to  review  the  judguuMit  because  the 
suit  was  brought  for  the  enforcement  of 
A  "revenue  law."  1  he  court  held  that  §  844 
of  the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  647),  requiring  the  clerk  to  pay 
into  the  Treasury  any  surplus  of  fees  and 
emoluments  shown  by  his  return,  was  not 
a  revenue  law  within  the  meaning  of 
§  G99,  and  in  delivering  the  opinion  of  the 
court,   Chief   Justice   Waite   said: 

**Certainly  it  will  not  be  claimed  that 
the  clerk  of  a  district  court  of  the  United 
530]  States  is  an  *oflricer  of  the  *  revenue/ 
but  there  is  nothing  to  indicate  that  the  term 
'revenue'  has  any  dilferent  signifieatir>n  in 
this  subdivision  of  the  section  from  tliat 
which  it  has  in  the  other.  The  clerk  of  a 
court  of  the  United  States  collects  his  tax- 
able 'compensation,'  not  as  the  revenue  of 
the  United  States,  but  as  the  fees  and  emol- 
uments of  his  office,  with  an  obligation 
on  his  part  to  account  to  the  United  States 
for  all  he  gets  over  a  certaiin  sum  which  is 
fixed  by  law.  This  obligation  does  not  grow 
out  of  any  'revenue  law,*  properly  so  called, 
but  out  of  a  statute  governing  an  oilicer  of 
A  court  of  the  United  States." 

None  of  the  statutes  relating  to  embez.- 
zlcment  of  moneys  or  proj»erty  of  the  United 
States,  which  we  have  quoted,  affords  a 
basis  for  the  counts  in  question.  There 
may  be  an  honest  difference  of  opinion  witli 
regard  to  the  amount  the  payment  of  which 
from  the  lees  collected  may  properly  be 
allowed.  Provision  has  heeu  made  for  the 
examination  of  the  matter  and  for  the 
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ascertainment  of  the  amount  due.  Pend- 
ing such  audit  there  would  be  no  justifica- 
tion for  indicting  the  clerk  as  an  embez- 
zler, upon  the  allegation  that  he  hail  in 
his  hands  a  surplus  which  he  had  converted 
to  his  own  use.  It  is  not  a  question  of 
public  moneys,  which  are  to  be  dept>sited 
as  such,  and  are  to  be  disbursed  in  accord- 
ance with  the  Treasury  system.  A  fixed 
compensation  is  to  be  retained,  the  ex|>en>e8 
of  the  office  are  to  be  defrayed,  and  tlie 
<|U('stion.of  the  necessity  of  the  exi>en!K^8  is 
to  be  passed  upon;  and  the  clerk  is  not  in 
default  until  he  refuses  or  fails  to  make 
his  return  or  to  pay  over  the  surplun  shown 
by  his  return  to  exist,  or  the  am<»unt  found 
upon  the  audit  of  his  accounts  to  bo 
payable. 

We  have  not  before  us  a  case  whei*e  a 
clerk  has  refu8e<l  or  failed  to  in;ike  tlie  re- 
turn re<juire<l  by  statute,  or  t,>  pay  over 
the  surplus  shown  by  his  return  to  exibt, 
or  established  by  the  audit.  None  of  tlie 
three  counts  makes  that  charge.  Tlie  sec- 
ond and  third  counts  charge  that  the  mon- 
eys in  'question  constituted  a  portion  [531 
of  the  surplus  over  and  above  his  authorized 
allowances,  and  that  he  converted  the  nion- 
evs  to  his  own  use.  Whether  or  not  tliis 
surplus  was  shown  by  his  return,  or  was 
the  result  of  the  audit  contemplated  by  the 
statute,  is  not  stated.  The  fourth  count 
alleges  that  the  clerk  should  have  paid  to 
the  United  States  the  monevs  which  it  is 
said  were  a  part  of  the  surplus:  but  it  is 
not  alleged  that  the  duty  had  arisen  up^iu 
the  return  and  accounting  required  by  the 
statute. 

Rut,  for  the  reasons  we  have  stated,  even 
the  duty  to  pay  the  surplus  shown  by  the 
return  or  audit  is  not  goverue<l  by  the  stat- 
utes relating  to  embezzlement,  which  have 
been  referred  to  in  support  of  these  counts. 
The  amount  with  which  the  clerk  is  charge- 
able u))on  his  accounting  is  not  tlie  **publio 
money"  or  "the  money  or  property  of  the 
United  States"  within  the  meaning  of  their 
provisions.  The  fees  and  emoluments  are 
not  received  by  the  clerk  as  moneys  or  prop- 
erty belonging  to  the  United  »States,  but 
as  the  amount  allowed  to  him  for  his  ooi:;- 
pensation  and  ollice  exi>eiise8  under  tlie 
statutes  defining  his  rights  and  duties,  and 
with  irespeet  to  the  amount  payable  wlien 
the  return  is  made,  the  clerk  is  not  trus- 
tee, but  debtor.  Any  other  view  must 
ignore  not  only  the  practical  construction 
which  the  statutes  governing  the  office  have 
received,   but   their  clear  intent. 

The  second,  third,  and  fourth  counts  of 
the  indictnient  are  insuflicient,  and  the 
judgment  of  the  Circuit  Court  is  tUerefort 
in  each  case  allirmed. 
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532]  •  UNITED  STATES,  Plff.  in  Err., 

V. 

FRITZ  AUGUSTUS  HEINZE. 

(See  S.  C.  Reporter's  ed.  532-546.) 

Appeal  —  by    government   In    criminal 
case. 

1.  A  judgment  of  a  Federal  circuit  court 
lioldiiig  insunicient  on  demurrer  certain 
counts  of  an  indictment  charging  wilful 
misiipplication  of  the  funds  of  a  national 
bank,  in  violation  of  U.  S.  Rev.  Stat.  §  6209, 
U.  S.  Comp.  Stat.  1901,  p.  3497,  because  the 
facts  alleged  did  not  constitute  a  crime  un- 
<ler  that  section,  as  it  shouhl  be  construed, 
is  revicwnhle  in  the  Supreme  Court,  under 
the  act  of  March  2,  3907  (34  Stat,  at  L. 
1240,  chap.  2.304,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  220),  as  hased^upon  the  construc- 
tion of  tl'c  statute  upon  which  the  indict- 
ment was  founded. 

[FiT  other  r:is«»s.  sop  Appeal  and  Error,  314- 

:;H>.  ill   Digest  Sup.  Ct.  190S.] 
Incilctn;ent     —     misapplying     national 

bunk   funds —  double  conversion. 

2.  An  indictment  for  tlie  wilful  'misap- 
plication of  funds  of  a  national  bank  by  an 
oHiccr,  with  intent  to  defraud,  in  violation 
of  U.  S.  Rev.  Stat.  §  6209.  U.  S.  Comp. 
Stat.  1901,  p.  :5497,  by  receiving  and  dis- 
counting with  its  money  an  absolutely  un- 
secured promissory  note  of  a  named  partner- 
ship, whereby  the  proceeds  of  the  discount 
of  tlio  note  were  wholly  lost  to  the  bank, 
need  not  chargo  a  cnnvcrsion  by  the  recipi- 
ent of  the  procopds  of  the  discount,  provided 
it  does  allege  a  conversion  by  such  officer, 
fl'nr    other    oases,    soo    Iiidictment,    92-99,    In 

IHpt'st  Sup.  Ct.  1908.] 

Indictment     —    nii.sjipplying     national 
bank  funds-— conversion. 

3.  A  convevp'on  is  cliarged  by  the  allega- 
tion of  an  indictment  for  wilful  misappli- 
cation of  the  funds  of  a  national  bank,  in 
violation  of  U.  S.  Rev.  Stat.  §  5200,  U.  S. 
Comp.  Stat.  1901,  p.  3407,  that  defendant, 
being  president  of  the  bank,  and  having  con- 
trol of  its  funds,  with  intent  to  injure  and 
defraud,  received  and  diecounted  a  promis- 
sory note  for  a  specified  sum,  for  his  use, 
benefit,  and  advantage,  kn'>wing  that  the 
note  was  wholly  unsecured,  wliercby  tlie  pro- 
ceeds of  the  discount  were  wliolly  lost  to  the 
bank. 

fKor    othor   ra««os.    see   Indictmeot,   92-99,   In 
DIjfost  Sup.  Ct.  1908.) 

Constitutional   law  —  equal   protection 

of  the  laws  —  appeal  by  government 

in  criminal  case. 

4.  Conirress  could,  by  the  act  of  March  2, 
1907,  authorize  the  government  to  bring  up 

XoTR.  —  On  appeals  by  the  Federal  gov- 
ernment in  criminal  cases — see  note  to  Unit- 
ed States  V.  Stevenson,  ante,  153. 

As  to  the  validity  of  class  legislation — 
see  notes  to  State  v.  Goodwill.  6  L.R.A. 
G21,  and  State  v.  T^oomis,  21  L.R.A.  789. 

As   to   constitutional    equality    of    privi- 
leges, imnnuiities.  and  protection — see  note 
to    Louisville    Safety    Vault    &    T.    Co.    v. 
Ia)uisville  Jt  N.  R.  Co.  14  L.R.A.  679. 
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a  criminal  case  from  a  Federal  circuit  court 
to  the  Supreme  Court  when  a  demurrer  to 
an  indictment  has  been  sustained,  although 
the  same  privilege  is  denied  the  accused 
when  the  indictment  is  sustained, — even  as- 
suming that  the  United  States  is  bound  to 
afford  the  equal  protection  of  the  laws  to 
persons  withm  its  jurisdiction. 
[For  other  cases,  sec  Constitutional  Law,  380* 
401,   Id  Diffest  Sup.  Ct.   1908.] 

[No.  380.] 

Argued  November  3,  1910.    Decided  Decem- 
ber 5,  1910. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  sustain- 
ing a  demurrer  to  certain  counts  of  an  in- 
dictment for  misapplying  finids  of  a  nation- 
al bank.  Reversed  and  remanded  for  further 
proceedings. 

Tlie  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Fowler  ar- 
gued the  cause  and  filed  a  brief  for  plain- 
tiff in  error: 

The  .Tourt  has  jurisdiction  to  review  the 
judgments  of  the  court  below  in  both  cases. 
No.  380  and  No.  G71,  because  the  judgments 
were  based  upon  an  erroneous  construction 
of  §  5200  of  the  United  States  Revised 
Statutes. 

United  States  v.  Keitel,  211  U.  S.  385, 
63  L.  ed.  239,  29  Sup.  Ct.  Rep.  123;  United 
States  V.  Biggs,  211  U.  S.  518,  63  L.  ed. 
309,  29  Sup.  Ct.  Rep.  181;  United  States  v. 
Corbett,  215  U.  S.  237,  ante,  173,  30  Sup. 
Ct.  Rep.  81. 

Ihis  court  has  jurisdiction  of  case  No. 
G71,  notwithstanding  one  ground  for  quash- 
ing the  indictment  is  not  reviewable  by  this 
court. 

United  States  v.  Stevenson,  215  U.  8. 
190,  ante,  153,  30  Sup.  Ct.  Rep.  35. 

The  court  was  in  error  in  holding  that 
the  several  counts  in  question  of  the  two 
indictments  did  not  suflRciently  allege  a  case 
of  misapplication  against  the  defendant. 

Evans  v.  United  States,  153  U.  S.  593, 
38  L.  ed.  833,  14  Sup.  Ct.  Rep.  934,  9  Am. 
Crim.  Rc[).  008;  Uniteil  States  v.  Simmons. 
90  U.  S.  300,  304,  24  L.  ed.  819.  820:  Unite.l 
States  V.  Corbett,  215  U.  S.  233,  243,  ante, 
173,  170,  30  Sup.  Ct.  Rep.  81;  28  Am.  &, 
ICng.  Enc.  Law,  p.  079;  2  Words  &  Phrases, 
pp.  1502,  1503. 

It  is  not  necessary  that  any  advantage 
accrue  to  the  defendant  from  the  conversion. 
(28  Am.  &  Eng.  Enc.  Law,  p.  C82),  and  the 
many  cases  cited. 

Neither  U.  S.  Rev.  Stat.  §  5209,  U.  S. 
Comp.  Stat.  1901,  p.  3497,  nor  any  case  con- 
struing the  same,  can  be  cited  in  support 
of  the  courCs  holding  that,  if  the  money 
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misapplied  goes  to  a  third  party,  it  is  nec- 
essary to  allege  such  a  state  of  facts  as 
would  make  out  a  case  against  such  party, 
unless  he  be  jointly  indicted  with  the  bank 
official. 

United  States  v.  Britton,  107  U.  S.  655, 
606,  27  L.  ed.  620,  524,  2  Sup.  Ct.  Rep.  5J2; 
Dow  V.  United  States,  27  C.  C.  A.  140,  40 
U.  S.  App.  605,  82  Fed.  006;  United  States 
V.  Harper,  33  Fed.  478. 

With  reference  to  money  and  negotiable 
instruments,  an  action  of  conversion  will 
not  lie  against  an  innocent  purchaser;  and 
consequently  such  action  must  be  confined 
to  the  party  who  disposes  of  them  to  such 
purchaser. 

Talty  V.  Frocdnicn's  Sav.  &  T.  Co.  03  U.  S. 
321,  326,  23  L.  cd.  886,  887 ;  McNeil  v.  Tenth 
Nat.  Bank,  40  N.  Y.  326,  7  Am.  Rep.  341 ; 
State  V.  Omaha  Nat.  Bank,  69  Neb.  402,  81 
N.  W.  310;  Fatman  v.  Lobach,  1  Duer.  354. 

The  late  Solicitor  General  Boviiers  had 
also  filed  a  brief  tor  pluintilF  in  error: 

The  omission  of  an  allegation  of  insolven- 
cy in  the  first  fifteen  counts  in  quite  im- 
material, and  cannot  justify  a  different  re- 
sult as  to  the  first  fifteen  counts  and  the 
sixteenth  count. 

Evans  v.  United  States,  153  U.  S.  584, 
603,  38  L.  ed.  830,  833,  14  Sup.  Ct.  Rep. 
034,  0  Am.  Crim.  Rep.  668. 

An  allegation  in  general  terms  of  a  wil- 
ful misapplication  by  the  bank  oflicer,  and 
of  such  oflicer's  actual  intent  to  injure  and 
defraud  the  bank,  is  sufficient. 

P>ans  V.  United  States;  United  States 
V.  Corbelt;  and  United  States  v.  Simmons, 
— ^supra. 

The  stiitutc  does  not  punish  outside  chi- 
canery unless  there  is  infidelity  of  a  bank 
ollicor  or  a<;eut;  and  the  only  i*eason  why 
outside  chicanery  is  punished  under  the 
statute  is  that  it  induces  or  aids  the  bank 
oflicer's  or  agent's  broach  of  his  trust. 

CoITiu  V.  United  States,  162  U.  S.  664, 
660,  670,  40  L.  ed,  1109,  1111,  1112,  16  Sup. 
Ct.  IJep.  943. 

The  statute  reaches  misapplication  of  the 
l>ank*s  funds  to  the  use  or  for  the  benefit 
of  others  than  the  bank  officer  or  agent 
himself. 

United  States  v.  Britton,  107  U.  S.  655, 
37  L.  ed.  520,  2  Sup.  Ct.  Rep.  512;  Evans 
V.  United  States,  153  U.  S.  587,  38  U  ed. 
831,  14  Sup.  Ct.  Rep.  034,  0  Am.  Crim. 
Rep.  608. 

Cert4iin  decisions  of  this  court,  while  not 
expressly  treating  the  necessity  of  a  sup- 
plementary conversion  by  the  tiiird  person 
who  receives  the  funds  diverted  from  the 
bank,  really  contradict  the  position  of  the 
circuit   court. 

Coflin  V.  r»iite.l  StaU^s,  156  U.  S.  4.T2.  39 
L.  ed.  4S1,  1.-,  .Sup.  Ct  Kcp.  391;  Collin 
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V.  United  States,  162  U.  S.  664,  40  L.  ed. 
1100,  16  Sup.  Ct.  Rep.  043;  Putnam  v. 
United  States,  162  U.  S.  687,  40  L.  ed. 
1118,   16  Sup.  Ct.  Rep.  723. 

The  statute  does  not  mention  eonversioa 
at  all;  and  no  act  of  technical  eonversioa 
by  the  bank  officer  or  agent  himself  is  nec- 
essary to  the  offense  of  wilful  misapplica- 
tion of  the  bank's  funds  unless  the  applica- 
tion of  such  funds  by  another  than  the  bank, 
in  violation  of  the  official  trust  or  agency, 
and  with  an  actual  intent  to  defraud  the 
bank,  is  necessarily  also  a  conversion  under 
the  common  law.  The  true  nature  of  the 
offense  is  clear;  and  the  question  whether  it 
also  amounts  to  a  conversion  is  really  un- 
important. 

Coflin  Case  and  Evans  Case,  supra;  Unit- 
ed States  v.  Fish,  24  Fed.  585;  United 
States  v.  Northway,  120  U.  S.  327,  30  L.  ed. 
604,  7  Sup.  Ct.  Rep.  580. 

It  was  not  necessarv  to  alleji^e  that  the 
maker  of  the  discounted  note  was  insolvent. 

Evans  v.  United  States  153  U.  S.  584, 
593,  38  L.  cd.  830,  833,  14  Sup.  Ct.  Rep. 
034,  0  Am.  Crim.  Rep.  668. 

A  general  allegation  of  the  wilfulness  of 
the  misapplication,  and  of  the  bank  oflicer's 
intent  to  injure  or  defraud,  is  enough. 

Evans  v.  United  States;  United  States  t. 
Corbet;  and  United  States  v.  Simmons, — 
supra. 

The  misapplication  need  not  be  for  the 
use  or  benefit  of  defendant  himself. 

United  States  v.  Britton,  107  U.  S.  665, 
669,  27  L.  ed.  524,  525,  2  Sup.  Ct  Rep.  512; 
Coffin  v.  United  States,  supra. 

Actual  loss  to  the  bank  is  unnecessary. 
It  is  enough  that  the  transaction  was  un* 
authorized  and  had  an  evil  purpose  when 
it  occurred,  though  the  bank  finally  receiTcs 
payment. 

Evans  v.  United  States,  153  U.  S.  591, 
38  L.  ed.  833,  14  Sup.  Ct.  Rep.  93^  9  Am. 
Crim.  Rep.  668;  United  States  v.  Morse,  161 
Fed.  435. 

The  count  upheld  in  Coffin  v.  United 
States,  supra,  is  exact  precedent  for  the 
present  indictment,  and  rules  the  present 
case,  whether  or  not  the  acta  charged 
against  ITeinze  show  a  technical  conversion. 

Where  an  agent  having  an  agreed  control 
over  a  principal's  property  handles  tlie 
property  in  disregard  of  his  authority,  for 
the  benefit  of  another  than  the  principal,  be 
is  guilty  of  conversion. 

^'asse  v.  Smith,  6  Cranch,  226,  3  L.  ed. 
207. 

Likewise,  if,  in  disregard  of  his  authori- 
ty, an  agent  undertakes  to  give  title  to  a 
third  person,  there  is  a  conversion;  and 
the  transferee  is  also  guilty  of  conversion 
if  he  knows  the  breach  of  agency. 
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Kitchen  V.  licdford,  13  Wall.  413,  20  L. 
ed.  637;  VVIiite  v.  Wall,  40  Mc.  574. 

Generally  an  agent  of  limited  authority 
who  interferes  with  or  disposes  of  his  prin- 
cipars  property  beyond  tlie  extent  of  the 
authority  conferred,  with  intent  so  to  apply 
and  dispose  of  it  as  to  alter  its  condition  or 
to  interfere  with  the  owner's  dominion,  con- 
verts that  property. 

Laverty  v.  Snethen,  68  N.  Y.  624,  23 
Am.  Rep.  184. 

It  is  not  necessary  that  the  indictment 
allege  conversion  in  so  many  words. 

Kvans  v.  United  States,  153  U.  S.  684,  38 
L.  ed.  830,  14  Sup.  Ct.  Rep.  934,  9  Am. 
Crim.  Rep.  668;  CoOln  v.  United  States,  166 
U.  S.  432,  449,  39  L.  ed.  481,  489,  16  Sup. 
Ct.  Rep.  394;  United  States  v.  Fish,  supra; 
Rieger  v.  United  ^States,  47  C.  C.  A.  61,  107 
Fed.  927;  United  States  v.  Morse,  161  Fed. 
432. 

Messrs.  John  G.  Tomlinson  and  A.  B. 
Browne  argued  the  cause,  and,  with  Mr. 
John  B.  Stanch  field,  filed  a  brief  for  de- 
fendant in  error: 

The  pending  writ  of  error  is  not  within 
the  act  of  March  2,  1907,  and  should  be  dis- 
missed. 

United  States  v,  Keitel,  211  U.  S.  370, 
386,  63  L.  ed.  230,  240,  29  Sup.  Ct.  Rep. 
123;  United  States  v.  Stevenson,  216  U.  S. 
190,  195,  ante,  153,  165,  30  Sup.  Ct  Rep.  35. 

The  United  States  government  is  on  an 
exact  footing  with  the  states  in  respect  to 
the  prohibitions  set  forth  in  the  14ili 
Amendment  to  the  Federal  Constitution. 

Sinking  Fund  Cases,  99  U.  S.  700,  718, 
26  L.  ed.  496,  501. 

Where  the  legislature  attempts  to  give 
to  the  state  a  remedy  by  review  in  its  high- 
est court  which  it  denies  to  the  defendant, 
there  is  clearly  a  consequent  denial  of  "due 
process  of  law,"  as  well  as  a  like  denial 
of  "equal  protection  of  the  laws." 

Doe  ex  dem.  Murray  v.  Hoboken  Land 
&  Improv.  Co.  18  How.  272,  278,  15  L.  ed. 
372,  376;  Holden  v.  Hardy,  169  U.  S.  366, 
391,  42  L.  ed.  780,  790,  18  Sup.  Ct.  Rep.  3S3 ; 
People  V.  King,  110  N.  Y.  418.  1  L.R.A. 
293,  6  Am.  St.  Rep.  389,  18  N.  E.  245; 
Chicago,  St  L.  &  N.  O.  R.  Co.  v.  Moss,  60 
Miss.  646. 

Omissions  in  an  indictment  cannot  be 
supplied  by  intendment  or  implication,  and 
where  the  crime  is  a  statutory  one  it  must 
be  charged  with  precision  and  certainty, 
and  every  ingredient  of  which  it  is  com- 
posed must  be  clearly  and  accurately  set 
forth. 

United  States  v.  Hess,  124  U.  S.  483,  31 
L.  ed.  516,  8  Sup.  Ct  Rep.  571;  Pettibono 
V.  United  States,  148  U.  S.  197,  37  L.  e<l. 
419,  13  Sup.  Ct.  Rep.  542;  Ledbetter  v. 
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United  States,  170  U.  S.  606,  42  L.  ed.  1162, 
18  Sup.  Ct.  Rep.  774. 

The  allegation  that  the  bank  "discounted** 
the  notes  in  question  conveys  no  informa- 
tion as  to  whom  the  moneys  of  the  bank 
were  paid. 

Morse,  Banks,  4th  ed.  138-162;  Pape  v. 
Capital  Bank,  20  Kan.  440,  27  Am.  Rep. 
183;  Atlantic  State  Bank  v.  Sereny,  18 
Ilun,  36;  Tracy  v.  Tallmage,  18  Barb. 
462, 

The  counts  merely  allege  that  the  notes 
were  due  and  payable  on  demand,  and  it 
appeared  from  their  dates  that  there  had 
been  an  "effluxion  of  time"  since  they  were 
made.  But  there  can  be  no  presumption 
that,  by  reason  of  that  fact,  the  notes  were 
dishonored  obligations,  or  that  the  makers 
have  neglected  and  refused  to  pay  the  notes. 

IMerritt  v.  Todd,  23  N.  Y.  28,  80  Am.  Dec. 
243. 

If  it  be  assumed  that  the  court  in  its  de- 
cision did  construe  §  6209  of  the  Revised 
Statutes,  the  extent  of  its  construction  was 
to  assert  that  to  constitute  the  ofTense  of 
wilful  misapplication  under  the  statute 
there  must  be  a  conversion  to  the  use  of  the 
ofTender  or  of  someone  else,  of  the  moneys 
or  funds  of  the  association,  by  the  party 
charged ;  and  such  a  construction  is  unques- 
tionably correct. 

United  States  v.  Britton,  107  U.  S.  665, 
666,  27  L.  ed.  624,  2  Sup.  Ct.  Rep.  612; 
United  States  v.  Northway,  120  U.  S.  327, 
30  L.  ed.  664,  7  Sup.  Ct  Rep.  680;  Evans  v. 
United  States,  153  U.  S.  684,  687,  38  L.  ed. 
830,  831,  14  Sup.  Ct  Rep.  934,  9  Am.  Crim. 
Rep.  668;  Coffin  ▼.  United  States,  166  U. 
S.  432,  449,  39  L.  ed.  481,  489,  16  Sup.  Ct 
Rep.  394. 

An  examination  of  the  reported  cases  in 
the  lower  Federal  courts  will  show  that  the 
defendant  has  been  in  each  case  in  terms 
charged  with  "converting"  the  property  re- 
ferred to. 

United  States  ▼.  Fish,  24  Fed.  587; 
United  States  v.  Harper,  33  Fed.  473;  Unit- 
ed States  V.  Youtsey,  91  Fed.  866;  Jewett 
V.  United  States,  63  L.R.A.  668,  41  C.  C.  A. 
88,  100  Fed.  837;  United  States  v.  Eastman, 
132  Fed.  552;  Geiger  v.  United  States,  89 
C.  C.  A.  516,  162  Fed.  847;  United  States 
V.  Martindale,  146  Fed.  281,  Flickinger  v. 
United  States,  79  C.  C.  A.  615,  150  Fed.  2; 
Dickinson  v.  United  States,  86  C.  C.  A.  625, 
169  Fed.  801. 

The  established  construction  of  statutes 
by  officers  charged  with  proceeding  under 
them  is  entitled  to  respect,  particularly 
when  that  construction  finds  its  support 
in  the  repeated  decisions  of  this  court 

In  United  States  v.  Carll,  105  U.  S.  611, 
26  L.  ed.  1136,  4  Am.  Crim.  Rep.  246;  Keck 
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V.  United   States,   172  U.  S.   434,   437,  43 
L.  ed.  505,  607,  10  Sup.  Ct.  Rep.  254. 

Insolvency  is  never  presumed.  Ability 
to  pay  all  his  engagements  is  presumed  in 
favor  of  every  man,  just  as  the  law  pre- 
sumes against  fraud  and  guilt. 

Walrod  v.  Ball,  0  Barb.  276;  Potter  v. 
:\Tercbant8'  Bank,  28  N.  Y.  055,  86  Am.  Dec. 
273. 

If,  therefore,  there  is  no  allegation  of  in- 
solxcncy,  the  counts  come  directly  within 
the  opinion  of  Mr.  Justice  Day,  concurred 
in  by  Mr.  Justice  Lurton  and  Civil  Circuit 
Judge  Severens,  in  McKnight  v.  United 
States,  54  C.  C.  A.  358,  115  Fed.  984. 

Sucli  words  as  "fraud,"  ^'conspiracy,** 
"with  intent  to  defraud,"  "corruptly,"  and 
words  of  similar  import,  cannot  be  used  as 
predicating  criminality  of  facts  which  in 
tiiemselves  show  no  criminality. 

Ambler  v.  Choteau,  107  U.  S.  580,  27  L. 
cd.  322,  1  Sup.  Ct.  Rep.  550;  United  States 
V.  Des  Moines  Nav.  &  R.  Co.  142  U.  S.  544, 
35  L.  ed.  1099,  12  Sup.  Ct.  Rep.  308;  Batch- 
elor  V.  United  States,  156  U.  S.  426,  39  L. 
ed.  478,  15  Sup.  Ct.  Rep.  446;  United  States 
V.  Eno,  56  Fed.  220. 

The  insertion  in  the  coiints  of  the  words 
"converting"  and  "converted"  did  not 
strengthen  them. 

United  States  v.  Britton,  108  U.  S.  192, 
27  L.  ed.  703,  2  Sup.  Ct.  Rep.  525;  Batch- 
elor  V.  United  States,  supra. 

Tlie  demurrer,  while  admitting  the  facts 
set  out  in  the  counts,  did  not  admit  the  con- 
clusions whieli  the  pleader  saw  fit  to  draw 
from  his  facts. 

United  States  v.  Des  Moines  Nav.  &  R. 
Co.  supra. 

Messrs.  John  C.  Tomlinson,  John  B. 
Stanch  field,  A.  B.  Browne,  and  Louis  S. 
Levy  nlso  filed  a  supplemental  brief  for  de- 
fendant in  error. 

Mr.  Justice  McKcniia  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  directed  to  re- 
view the  ruling  of  the  circuit  court  upon 
a  dciiiurror  to  an  indictment  against  de- 
fendant in  error. 

588]  *The  indictment  contains  sixteen 
counts,  charging  him  with  wilful  misappli- 
cation of  funds  of  the  Mercantile  National 
Bank  of  New  York  city,  in  violation  or  §  5209 
of  the  Revised  Statutes  (U.  S.  Comp.  Stat. 
11)01,  p.  3497).  'J'hc  demurrer  was  sustained 
as  to  fifteen  counts,  and  the  L^nited  States 
has  brought  the  case  here  by  virtue  of  the 
act  of  March  2,  1907,  chap.  2504,  providing 
for  writs  of  error  in  certain  instances  in 
criminal  cases,  among  which  instances  is  a 
decision  or  judgment  sustaining  a  demurrer 
to  an  indictment,  "where  such  decision  or 
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judgment  is  based  ui)on  the  invalidity  or 
construction  of  the  statute  upon  which  the 
indictment  is  founded."  34  Stat,  at  L.  1246, 
U.  S.  Comp.  Stat.  Supp.  1909,  p.  220. 

The  averments  of  the  first  count  may  be 
taken  as  an  example  of  all.    It  averred  that 
Ileinze  was  the  president  of  the  bank,  and 
that,  by  "virtue  of  his  official   relation  to 
it  as   its  president,   and  by   virtue  of  the 
power   of   control,    direction,    and   manage- 
ment" which,  as  president,  he  had  over  its 
moneys,    funds,    and    credits,    he   "wilfully, 
wrongfully,  unlawfully,  and  with  intent  to 
injure   and   defraud"  it  "and   divers  other 
persons  to  the  grand  jurors  unknown,"  and 
witliout   the  knowledge   and    consent   of   it 
or  of  its  board  of  directors  and  committees, 
for  his  use  and  benefit  and  advantage,  and 
of  other   persons  to  the  grand   jurors  un- 
known,  misapplied   certain   of   its   moneys, 
funds,  and  credits,  to  wit,  the  sum  of  $100,- 
000,  by  receiving  and  discounting  with  its 
moneys,  etc.,  a  certain  promissory  note  (tlie 
names  of  the  drawers  being  given)   for  tlie 
sum  of  $100,000,  payable  on  demand,  and 
which  note,  when  so  received  and  discount- 
ed, "was  not  then  and  there  well  secured, 
and,  in  fact,  was  not  secured  at  all,"  which 
fact  he  knew,  and  which  amount,  it  being 
the   proceeds  of  the  discount  of  the  note, 
was  wholly  lost  to  the  bank. 

The  other  counts  charge  the  misapplica- 
tion of  the  funds  of  the  bank  in  the  same 
way,  the  amounts  and  makers  of  the  notes 
discounted  being  different.  And  it  is  al- 
leged of  some  of  them,  not  that  they  were 
not  secured  at  all,  but  *that  they  [539 
were,  at  the  time  of  discount,  "not  well  se- 
cured." A  total  loss  to  the  bank  of  the  re- 
spective amounts  is  alleged. 

The  demurrer  is  almost  as  voluminous  as 
the  indictment.  It  alleges  defects  and  un- 
certainties, and  even  repugnances  in  tlie  in- 
dictment. In  the  brief  of  counsel  emphasis 
is  given  to  the  following:  That  there  is 
no  allegation  to  whom  tlie  procecls  of  the 
discount  were  paid  by  the  bank,  nor  to 
whom  the  notes  were  payable;  that  there 
is  no  statement  that  payment  of  the  notes 
had  been  demanded,  or  that  they  had  not 
been  paid,  or  that  the  makers  were  in  de- 
fault, or  that  the  loss  to  the  bank  was  due 
to  the  discounts,  or  that  the  makers  of  the 
notes  were  then  or  at  the  time  of  the  dis- 
counts insolvent  or  unable  to  pay  tlieir 
obligations. 

The  circuit  court  sustained  the  demurrer 
to  the  first  fifteen  counts. 

—  Fed.  — . 

Section  5209,  the  section  for  the  viola- 
tion of  which  the  indictment  was  found,  is 
part  of  the  provisions  for  the  regulation  of 
national  banking  associations*,  au<l  providf** 
as    follows:       "Kvery    president,    dimtor, 
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•  •  •  or  agent  of  any  association,  who 
«  .  .  wilfully  misapplies  any  of  the  mon- 
eys, funds,  or  credits  of  the  association 
.  .  .  with  intent  ...  to  injure  or 
defraud  the  association  ...  or  any  in- 
dividual person,  .  .  .  and  every  person 
who,  with  like  intent,  aids  or  abets  any 
olliccr  ...  in  any  violation  of  this 
section,  shall  be  deemed  guilty  of  a  mis- 
demeanor." 

For  its  general  reasons  in  support  of  its 
ruling  on  the  demurrer,  the  court  referred 
to  its  opinion  in  United  States  v.  Morse, 
161  Fed.  420,  and  to  the  views  expressed 
on  the  first  indictment  against  defendant. 
161  Fed.  425.  As  to  the  pending  indict- 
ment, it  was  said: 

"This  indictment  seems  to  me  to  charge 
in  counts  1-15  this,  and  no  more;  viz,,  that, 
540]  with  intent  to  defraud  the  *bank,  of 
which'  he  was  president,  and  for  the  benefit 
of  himself  and  others,  unnamed,  defendant 
caused  the  bank  to  discount  single  named 
commercial  paper,  and  the  bank  lost  the 
amount  paid  on  the  discount." 

And  it  was  further  said: 

"The  crime  of  which  the  defendant  is 
guilty,  if  guilty  at  all,  is  'wilful  misap- 
plication.' The  one  characteristic  or  es- 
sential of  this  crime,  on  which  the  Supreme 
Court  has  always  insisted,  is  conversion; 
no  method  of  being  guilty  without  convert- 
ing the  money,  funds,  or  credits  of  the  bank 
has  been  pointed  out.  This  word  'conver- 
sion' has  supplied  the  legal  measure  wliich 
the  court  has  not  been  able  to  find  in  'wil- 
ful misapplication.' 

"If  the  facts  stated  in  an  indictment  do 
not  set  forth  a  case  of  conversion,  the  in- 
dictment is  bad,  and  a  general  allegation  of 
wrongful  intent  will  not  cure  it. 

"Taking  the  first  count,  for  example, 
could  the  bank  have  maintained  an  action 
for  conversion  against  the  recipient  of  the 
discount  proceeds  under  the  facts  stated? 
I  think  not,  and  am  therefore  of  opinion 
that  counts  1-15  are  demurrable." 

It  is  contended  by  defendant  that  the 
ruling  of  the  circuit  court  was  not  a  con- 
struction of  §  5209,  but  only  a  determina- 
tion of  the  sufficiency  of  the  indictment, 
and  that  the  writ  of  error  should  be  dis- 
mised.  We  are  unable  to  concur  in  that 
view.  The  court  expressly  ruled  that  the 
crime  of  which  the  <U» fondant  was  guilty, 
if  guilty  at  all,  was  "wilful  misapplication," 
and  that  the  essential  ingredient  of  that  is 
^^conversion,"  and  made  so  by  the  statute. 
And  not  only  conversion  by  the  officers  of 
the  bank,  but  by  the  person  receiving  the 
proceeds  of  the  discount.  The  indictment 
was  held  insuflicient,  because  the  facts  al- 
leged in  it  did  not  const itiito  such  double 
conversion;  that  is,  it  did  not  constitute 
:S1   Li.  eil. 


a  crime  under  the  statute,  as  the  latter 
should  be  construed.  The  motion  to  dis- 
miss is  therefore  denied. 

*We  are  therefore  brought  to  the  [541 
merits,  and  the  first  contention  of  defendant 
(and  for  convenience  in  discussion  we  use 
his  contentions  rather  than  those  of  the 
United  States,  although  the  decision  below 
was  against  the  latter), is  that  if  the  cir- 
cuit court  did  consider  the  statute,  its  con- 
struction was  correct. 

A  wilful  misapplication  of  the  funds  of 
a  bank  is  the  essence  of  the  crime,  it  is 
urged,  and  that  the  decision  of  this  court 
has  defined  what  constitutes  a  wilful  mis* 
application,  and  that  the  facts  alleged  in 
the  indictment  do  not  fulfil  the  dcfmition. 
The  following  cases  are  cited  to  sustain  the 
contention:  United  States  v.  Britton,  107 
U.  S.  605,  27  L.  ed.  524,  2  Sup.  C  t.  Rep. 
512;  United  States  v.  Northway,  120  U.  S. 
327,  30  L.  ed.  004,  7  Sup.  Ct.  Rep.  580; 
Evans  v.  United  States,  153  U.  S.  584,  38  L. 
ed.  830,  14  Sup.  Ct.  Rep.  034,  0  Am.  Crim. 
Rep.  608;  Coffin  t.  United  States,  156  U. 
S.  432,  39  L.  ed.  481,  15  Sup.  Ct.  Rep.  394, 
and  certain  cases  in  the  circuit  courts  and 
circuit  courts  of  appeals. 

Before  examining  these  cases  it  will  be 
well  to  revert  to  the  averments  of  the  in- 
dictment to  see  what  exactly  it  charges. 
It  charges  that  the  defendant  was  the  presi- 
dent of  the  bank,  and  as  such,  having  con- 
trol of  and  possession  of  its  funds,  wilfully, 
wrongfully,  unlawfully,  and  with  intent 
to  injure  and  defraud  it,  and  for  his  use, 
benefit,  and  advantage,  misapplied  certain 
of  its  funds.  A  wilful  misapplication  of  the 
funds  of  the  bank  is  charged,  and  that  it 
was  induced  by  and  resulted  in  a  benefit 
and  advantage  to  defendant.  This  is  a 
direct  accusation  of  wrongdoing  through 
his  office,  and  the  precise  manner  by  which 
it  was  accomplishetl  is  averred  to  have  been 
with  the  illegal  intent  to  injure  and  defraud 
the  bank  by  receiving  and  discounting  with 
its  moneys  an  absolutely  unsecured  prom- 
issory note  of  a  named  partnership,  where- 
by the  proceeds  of  the  discount  of  the  note 
were  whollv  lost  to  the  bank. 

Wc  may  now  turn  to  the  cases.  In  Unit- 
ed States  v.  Britton,  107  U.  S.  655,  27 
L.  ed.  520,  2  Sup.  Ct.  Rep.  512,  it  was  de- 
cided that  the  "misapplication  made  an 
offense  by  this  statute  means  a  misapplica- 
tion •for  the  use,  benefit,  or  gain  of  [542 
the  party  charged,"  or  someone  other  than 
the  association.  And  further,  that  to  consti- 
tute the  offense  "there  must  be  a  conversion 
to  its  own  use  or  the  use  of  someone  else  of 
the  moneys  and  funds  of  the  association 
by  the  party  charged." 

The  Britton  Case  was  referred  to  in 
United  States  v.  Northway,  120  U.  S.  327, 
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30  L.  ed.  664,  7  Sup.  Ct  Rep.  580,  as  hold- 
ing that  it  was  of  the  essence  of  the  crim- 
inality of  the  misapplication  that  there 
should  be  a  conversion  of  the  funds  to  the 
use  of  the  defendant  or  of  some  person 
other  than  the  association,  with  intent  to 
injure  or  defraud  the  association.  This 
case  has  further  instruction.  It  makes  a 
distinction  between  embezzlement  and  a  wil- 
ful misapplication  of  the  funds.  There  may 
be  a  wilful  misapplication  of  the  funds,  it 
is  said,  even  though  the  ofTicer  have  not 
the  actual  possession  of  them.  He  may 
have  such  control  and  power  of  manage- 
ment "as  to  direct  an  application  of  the 
funds  in  such  manner  and  under  such  cir- 
cumstances as  to  constitute  an  offense." 
A  count  in  an  indictment  was  sustained 
which  charged  the  misapplication  to  have 
been  made  by  causing  funds  to  be  pnid  out 
to  the  use  and  benefit  of  the  ofTicer  indicted 
in  an  unautliorized  and  unlawful  purchase 
of  the  shares  of  stock  of  certain  stock  com- 
panies, without  tlie  knowledge  and  con- 
sent of  the  association,  and  with  intent  to 
injure  it. 

Evans  v.  United  States,  353  U.  S.  584,  38 
L.  ed.  830,  14  Sup.  Ct.  Rep.  934,  9  Am. 
Crim.  Rep.  668,  was  also  a  case  of  alleged 
violation  of  §  5209,  where  the  sufficiency 
of  an  indictment  was  considered.  Evans 
was  indicted  for  aiding  and  abetting  the 
cashier  in  a  wilful  misapplication  of  the 
funds  of  the  bank.  The  misapplication  was 
described  to  be  the  unlawful  receiving  and 
discounting  with  the  money  and  funds  of 
the  bank,  with  intent  to  defraud  the  bank, 
and  for  the  use,  etc.,  of  Evans,  a  note  made 
by  Evjuis,  wliicli,  when  so  discounted,  "was 
not  tlion  ami  tliere  well  secured,"  which  he 
and  tlin  casliicr  well  knew,  and  which  note 
WHS  novor  jiaid,  by  reason  of  which  the 
5-131  bank  sufTored  'loss  in  that  amount, 
witli  intont  in  Evans  to  injure  and  defraud 
the  bank.     It  was  said: 

•While  tlic  mere  discount  of  an  unsecured 
noto,  even  if  the  maker  and  the  oflicer  mak- 
ing the  discount  knew  it  was  not  well 
soiMirod,  would  not  nocpssarily  be  a  crime, 
if  till*  maker  believed  tliat  he  would  be  abl' 
to  ])rovido  for  it  at  maturity,  yet,  if  his 
ori;rinal  intent  was  to  procure  the  note  to 
l>e  discounted  in  order  to  defraud  tlie  bank, 
as  charged  in  this  count,  every  element  of 
eriminality  is  present.  .  .  .  The  crim- 
inality really  depends  upon  the  question 
whether  there  was,  at  the  time  of  the  dis- 
count, a  deliberate  purpose  on  the  part  of 
the  defendant  to  defraud  the  bank  of  the 
amount.  .  .  .  No  averment  was  neces- 
sary that  such  discount  was  procured  by 
fraudulent  means,  since  tlie  offense  con- 
sists not  in  the  use  of  fraudulent  means, 
but  in  the  dif>count  of  a  note  which  both 
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parties  know  to  be  unsecured,  with  the  in- 
tent thereby  to  defraud  the  bank.  An  aver- 
ment that  Evans  was  .  .  .  insolvent 
or  knew  himself  to  be  so  was  also  unneces- 
sary, in  view  of  the  allegation  that  Evans 
knew  that  the  note  was  not  secured,  and 
procured  the  same  to  be  discounted  with 
intent  to  defraud  the  bank." 

It  was  said  that  weight  must  be  given  to 
the  words  "knowingly,  wilfully,  and  un- 
lawfully and  fraudulently,"  and  "to  the  gen- 
eral allegation  of  an  attempt  to  defraud.** 
Pages  592  and  593. 

In  Coffin  y.  United  States,  156  U.  &  432, 
39  L.  ed.  481,  15  Sup.  Ct  Rep.  304,  the 
crime  of  the  misapplication  of  funds  was 
again  considered.  One  of  the  contentions 
of  the  defendant  was  that  certain  counts 
in  the  indictment  were  insufficient,  because 
they  failed  to  aver  the  actual  conversion  of 
the  sum  misapplied  to  the  use  of  any  par- 
ticular person.  The  proposition  that  the 
law  required  an  actual  conversion  was 
yielded  to,  and  that  there  must  be  an  aver- 
ment of  it.  The  indictment  was  considered 
and  held  sufficient,  as  it  described  the  con- 
version to  consist  of  paying  money  out  of 
the  funds  of  the  *bank  to  a  designat-  [544 
ed  person  when  that  person  was  not  entitled 
to  take  the  funds,  and  that,  owing  to  the 
insolvency  of  such  person,  the  money  was 
lost  to  the  bank. 

These  cases  established  that  there  must 
be,  to  constitute  a  misapplication  of  the 
funds  of  the  bank,  a  conversion,  but  it 
may  be  by  the  officer  alone.  The  words 
of  United  States  v.  Britton  are  that  "there 
must  be  a  conversion  to  his  own  use  or  the 
use  of  someone  else  of  the  moneys  and 
funds  of  the  association  by  the  party 
charged."  And  this  is  repeated  in  Unitcil 
States  V.  Northway.  The  language  of  the 
Britton  Case  is  repeated  in  the  Evans  Case, 
but  it  was  said  that  the  offense  consisted 
not  in  the  use  of  fraudulent  means,  but  in 
the  discount  of  a  note  which  both  parties 
knew  to  be  unsecured,  with  the  intent  to 
defraud  the  bank.  In  Coffin  v.  United 
States,  conversion  of  the  fimds  was  again 
recognized  as  necess;iry  to  constitute  the 
ofTense.  In  that  case  the  wilful  misapplica- 
tion was  alleged  to  have  been  done  "with 
intent  to  convert  the  same  to  the  use 
of  the  Indianapolis  Cabinet  Company," 
whose  cheek  was  paid,  though  it  had  no 
funds  in  the  bank.  And  such  averment, 
it  was  said,  state<l  the  misapplication  and 
actual  conversion  of  money  by  the  methods 
descrilied;  that  is  to  say,  by  paying  it  out 
of  the  funds  of  the  bank  to  a  designated 
person  when  that  p(^rs;m  was  not  entitled 
to  take  the  funds,  and  that,  owing  to  the  in* 
solvency  of  such  person,  the  money  was 
lost  to  the  bank.    And  in  the  same  ease,  in 
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162  U.  S.  664,  669,  40  L.  ed.  1109,  1111,  16 
Sup.  Ct.  Kep.  943,  946,  it  Is  said  that  "the 
primary  object  of  the  statute  was  to  pro- 
tect the  bank  from  the  acts  of  its  own 
servants." 

It  follows  from  these  citations  that  the 
circuit  court  erred  in  considering  as  neces- 
sary, not  only  that  there  should  be  alleged 
a  conversion  bv  the  officer  of  the  bank,  but 
also  by  the  recipient  of  the  proceeds  of  the 
discount.  The  conversion  may  be  to  the  use 
of  either,  and  the  indictment  fulfils  the 
requirement.  It  charged  that  Ileinze,  being 
president  of  the  bank,  and  having  control  of 
545]  its  *funds,  with  intent  to  injure  and 
defraud  it,  received  and  discounted  the  note 
of  $100,000,  knowing  that  it  was  not  secured 
at  all,  and  which  was  wholly  lost  to  the 
bank.  And  it  was  charged  this  was  done 
for  his  "use,  benefit,  and  advantage."  This 
charges  a  conversion  as  explicitly  as  it  was 
charged  in  Coffin  v.  United  States,  supra, 
"that  is  to  say,"  to  quote  the  language  of 
that  case,  "by  paying  money  out  of  the 
funds  of  the  bank  to  a  designated  person 
when  that  person  was  not  entitled  to  take 
the  funds,"  with  the  consequence  that  the 
money  was  lost  to  the  bank.  And  it  was 
fairly  inferable  (to  answer  certain  of  the 
objections  made  by  defendant)  that  the 
proceeds  of  the  discount  were  actually  paid 
by  the  bank,  and  to  whom  paid,  and  that 
payment  had  been  demanded  and  not  made. 
It  is  more  than  an  inference  that  the  loss 
to  the  bank  was  due  to  the  discounts.  The 
charge  that  the  bank  officer  received  for 
discounting  a  note  for  $100,000,  which  was 
wholly  unsecured,  and  which  sum  was  lost 
to  the  bank,  is  quite  a  direct  way  of  say- 
ing that  the  loss  was  caused  by  the  discount- 
ing. And  the  statement  would  receive  very 
little  strength  or  the  act  of  the  officer  any 
additional  degree  of  culpability  by  an  al- 
legation that  the  makers  of  the  note  wcie 
insolvent,  the  element  which  the  circuit 
court  found  in  count  16,  and  which  induced 
it  to  sustain  that  count. 

It  is  contended  by  the  defendant  that  the 
act  of  March  2,  1907,  is  not  applicable  to 
the  case,  because  the  right  it  ofTers  is 
"wholly  unilateral."  "It  opens  tlie  door 
of  this  court,"  it  is  said,  "to  the  United 
States  as  one  party  to  the  cause  only,  and 
denies  the  same  privilo<re  to  the  defendant." 
The  ultimate  contention  is  that  defendant 
is  thereby  denied  the  equal  protection  of 
the  laws.  This  inequality  is  asserted  be- 
cause the  United  States  is  given  an  appeal 
to  this  court,  and  before  trial,  and  a  de- 
fendant is  only  given  right  of  review  in  the 
circuit  court  of  appeals,  and  only  at  the  end 
546]  of  the  trial.  The  defendant  is  *put 
to  expense  and  peril,  it  is  urged,  thougii 
the  indictment  against  him  may  be  wholly 
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bad,  "and  is,  at  every  stage  of  the  case, 
forbidden  the  right  of  review  upon  any 
question  in  the  Supreme  Court,  except  the 
construction  or  application  of  the  Constitu- 
tion or  the  constitutionality  of  any  Federal 
statute."  And  this,  it  is  insisted,  is  the 
denial  of  due  process  of  the*  law  as  well  as 
the  denial  of  the  equal  protection  of  the 
laws.  We  shall  not  follow  the  somewhat 
roundabout  argument  to  establish  the  iden- 
tity of  those  two  rights.  If  we  should  yield 
to  the  argument,  it  would  necessarily  fol- 
low that  if  defendant  has  not  been  denied 
due  process,  he  has  not  been  denied  tlie 
equal  protection  of  the  law,  and  this  court 
has  decided  that  the  right  of  appeal  is  not 
essential  to  due  process  of  law.  Reetz  v. 
Michigan,  188  U.  S.  505,  .508,  47  L.  ed.  503, 
566,  23  Sup.  Ct.  Rep.  390.  The  provisions  have 
definite  application,  and  even  if  the  explicit 
clause  of  the  14th  Amendment,  forbidding 
a  state  to  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  its  laws, 
can  be  said  to  apply  to  the  United  States, 
it  can  have  no  broader  meaning  when  so 
applied  than  when  applied  to  the  states. 
Assuming,  therefore,  and  assuming  only, 
not  deciding  (sec  the  District  of  Columbia 
V.  Brooke,  214  U.  S.  138,  149,  53  L.  ed. 
941,  945,  20  Sup.  Ct.  Rep.  660),  that  Con- 
gress may  not  discriminate  in  its  legisla- 
tion, it  certainly  has  the  power  of  classi- 
Acation,  and  the  act  of  March  2  is  well 
within  such  power. 

Reversed  and  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 


•UNITED  STATES,  PlfT.  in  Err.,  [547 

V. 

FRITZ  AUGUSTUS  HEINZE. 
(See  S.  C.  Reporter's  ed.  647-561.) 

Appeal  —  by  government  in  criminal 

case. 

A  judgment  of  a  Federal  circuit  court, 
quashing,  on  motion,  certain  counts  of  an  in- 
dictment for  wilfully  misapplying  the  funds 
of  a  national  bank,  in  violation  of  U.  S. 
Rev.  Stat.  §  5209,  U.  S.  Comp.  Stat.  1901, 
p.  3407.  because  they  possessed  the  defects 
which  that  court  had  found  in  a  prior  in- 
dictment, which  it  held  did  not  charge  a 
erinie  under  the  statute,  is  reviewable  in  the 
Federal  Supreme  ('<mrt  under  the  act  of 
Nfareli  2,  1907  (34  Stat,  at  L.  1246,  chap. 
25G4,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  220), 
as  a  deeisidn  (|ii:isliinir  a  count  in  an  in- 
(lictnieiit  based  upon  the  construction  of  the 

Note. — On  appeals  by  the  Federal  govern- 
ment in  criminal  eapes — see  note  to  United 
States  V.  Stevenson,  ante,  153. 
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ttatute  upon  which  the  indictment  is  found- 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Snuttiern  District 
of  New  York  to  review  a  judgment  quneh- 
ing,  on  motion,  certain  counts  in  an  indict- 
ment  for  misapplying  the  funds  of  a  nation- 
al banli.  Reverseil  and  remanded  for  fur- 
ther proceedings. 

The  facta  are  stated  in  tlie  opinion. 

Assistant  Attorney  General  Fowler 
argued  the  cause  and  filed  a.  brief  for  plain- 
tiff in  error.  For  his  contentions,  see  hU 
brief  as  reported  in  United  States  v.  Heinie, 
ante,  1139. 

Messrs.  John  O.  Tomllnson  and  A.  B. 
Browne  argued  the  cause,  and,  with  Mr. 
John  n.  Stanchfleld,  filed  a  brief  for  de- 
fendant ill  error.  For  tlieir  contentions, 
see  their  briefs  as  reported  in  United 
States  V.  Ileinze,  ante,  1139. 

Messrs.  John  T.  Tomlinson,  John  B. 
SUnchfield,  A.  B.  Browne,  and  Louis  S. 
Levy  also  filed  a  supplemental  brief  for 
defendant  in  error. 

Mr.  Justice  AlcKciina  delivercil  the  opin- 
ioD  of  tlie  eimrt: 

Tliis  cane  is  brought  here  under  tlie  act 
of  March  2,  IDOT,  chap.  2564  (34  Stat,  at 
L.  1240,  V.  S.  Comp.  Stat.  Snpp.  HWn.  p. 
220},  and  was  advanced  to  lie  iieard  with 
and  WB8  Iieard  with  No.  380,  jint  decided. 
[218  U.  S.  532,  ante,  1130,  31  Sup.  Ct.  Itep. 
99.] 

It  involves  snlistjintlally  the  same  ques- 
tions as  So.  3S0.  The  indictment  consists 
of  fourteen  counts,  seven  numlirrcd  and 
seven  niimhercd  and  lettered.  The  court 
(innslicd  tlic  numbered  counts,  and  its  action 
as  to  six  of  tliem  this  writ  of  error  is  pros- 
ecutcil  to  review. 

The  circuit  court,  in  its  opinion,  expressed 
the  similarity  of  this  case  and  No.  3S0  bb 
follows: 

"From  an  examination  of  them  which  1 
recently  made  it  appi-nrs,  or  would  appear 
to  me,  that  six  out  of  the  seven  nunit>ereil 
counts  in  the  indictment  of  1910  there  is 
exEu^tly  the  tame  story  as  was  contained 
in  the  corresponding  number  of  counts  in 
the  indictment  of  1000,  with  this  difference; 
that  the  transaction  which  was  said  to  have 
been  evidenced  by  a  demand  note  of  1900 
is  called  in  iniO  a  demand  loan,  and  it  is 
then  asserted,  after  stoting  tlie  same  facte 


in  substance  as  those  set  forth  in  1901, 
that  there  was  a  conversion." 

And  the  view  was  expressed  tliat  if  the 
indictment  "had  stopped  tbei'e,  it  might 
be  good  on  neniurrcr."  By  special  words 
followed,  it  was  said,  which  defeated  this 
effect,  and  maile  the  stali'inents  of  the  in- 
dictment the  same  as  the  ''corresponding 
statements  of  1000,  excejit  that  they  have 
a  lat>el  put  on  them,  and  they  are  called 
'conversion.' "  And  finding  no  "magic"  in 
that  word,  the  court  further  ssid.  ''tlie 
allegations  set  forth  specially"  did  "nnt, 
even  'prima  facie,  amount  to  a  con-  [S4t 
version."  And  that  catting  tliem  such  did 
not  "help  the  matter." 

We  might  assume  the  identity  of  the 
questions  in  the  cases  On  this  stati^ment,  and 
rest  the  decision  of  this  case  on  (lie  opinion 
in  No.  380,  but  it  may  be  well  to  exnmirw 
tlie  indictment.  The  averment  is  tlint  Heinn, 
with  tlie  inti-iit  to  injure  the  Mercantile 
National  Bank,  did  wilfully  misapply  C60,- 
000  of  its  moneys,  funds,  and  credits,  "1^ 
unlawfully,  knowingly,  fraudulently,  and 
wilfiitly,  and  not  tor  any  use,  benefit,  or  ad- 
vantage of  the  said  banking  sssociatioB, 
converting  and  applying  the  said  moneys, 
funds,  and  credits  to  the  use,  benefit,  and 
advantage    of     certain     persons  .      ." 

which  said  conversion  and  application  of 
tlie  said  moneys,  etc.,  were  ttien  and  there 
accomplished  by  him  by  virtue  of  his  power 
a*  president  over  such  moneys,  etc.,  an<l  that 
he,  at  the  time  and  place,  and  with  llie 
intent  and  to  the  use  mentioned,  wilfullj' 
applied  the  said  sum  "tn  the  making  of  a 
certain  demand  loan"to  Otto  HeinzriCom- 
pany,  "and  which  snid  loan,  when  so  made  •• 
iiforcHoid,  was  not  then  and  there  well  se- 
cured, which  fact  he  .  .  .  then  and 
tlieru  tvell  knew;"  nnd  did  cause  tlie  pro- 
ri.-eds  of  snid  loan  to  be  paid  out  of  tite  mon- 
eys, etc.,  of  the  bank,  "and  applied  and 
converted  to  tlie  line  and  benelit"  of  that 
lirm,  whereby  the  sum  of  M0,000  "then  and 
there  was  tvfiolly  Inst  to  the  bank,  and  that 
its  moiievs,  etc.,  were  and  are  depleted  ia 
that  amount." 

Strijijied  of  its  repetitions,  it  charges  that 
llcinxe  used  his  power  and  control  as  pres- 
ident of  the  bank  to  lend  the  sum  of  $G0.- 
mt  of  its  moneys  to  Otto  Heinxe  t  CMa- 
[>nny  without  taking  any  security  wbat- 
■ver  for  it,  nnd  that  (his  was  done,  not  for 
the  use  of  the  bank,  but  for  tlie  use  of  such 
lirm,  and  with  the  intent  to  defraud  the 
liank,  and  to  convert  and  apply  that  atoa 
to  the  use,  benefit,  and  advantage  of  sueh 
lirm.  And  it  is  averred  that  it  waa  wholly 
lost  to  the  bank. 

'The  other  nunilicred  counts  contain  [SftS 
:1ie  same  allegations  aa  count  1,  sxcept  thtj 
i-elate   to   different  transactions,   and   witk 
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like  exception  the  subsequent  lettered 
cou!^t4  relate  to  the  same  transactions  as 
count  1  *A.  The  latter  count  relates  to  the 
same  transaction  as  count  1,  except  it  al- 
leges that  the  misapplication  was  for  the 
benefit  of  Fritz  Augustus  Heinze  and  Otto 
Heiiizc  &  Company  while  in  the  first  count  it 
is  alleged  that  the  misapplication  was  alone 
for  the  benefit  of  Otto  Heinze  &  Company, 
and  with  the  further  exception  that  the  in- 
ducement and  purpose  of  the  loan  is  set  out 
with  a  detail  of  circumstances. 

It  is  insisted,  as  it  was  in  No.  380,  that 
this  court  has  not  the  right  of  review  of 
the  order  of  the  circuit  courts  because  it 
only  passed  upon  the  sufficiency  of  the  in- 
dictment, and  did  not  construe  the  statute. 
Upon  what  ground  the  court  proceeded  is 
not  very  clear.  As  we  have  seen,  the  court 
said  that  in  the  six  counts  passed  ui»on 
*'there  is  exactly  the  same  story  as  was 
contained  in  the  corresponding  number  of 
counts  in  the  indictment  of  1900,''  the  only 
difference  being  that  in  the  indictment  now 
under  consideration  the  statements  "have  a 
label  put  on  tliem,  and  they  are  called  ''con- 
version.' "  The  court  found  no  "magic"  in 
the  word,  and  said  that  "the  allegations  set 
forth  specially  did  not  even  prima  facie 
.amount  to  a  conversion."  The  question 
naturally  occurs,  why  the  court  thought 
so?  And  ihe  answer  must  be  from  the  con- 
ception it  had  of  the  requirements  of  the 
statute,  which  it  expressed  when  panning 
on  the  indictment  of  1909,  and  which  we 
considered  in  No.  380.  In  other  words, 
that  the  counts  had  the  same  defect  which 
the  indictment  of  1009  had,  and  the  motion 
to  quash  was  granted  as  to  them  for  the 
same  reason  which  the  court  gave  in  pass- 
ing on  the  indictment  of  1009.  This  court, 
therefore,  has  jurisdiction. 

It  is  further  contended  that  the  circuit 
court  granted  the  motion  to  quash  in  the 
551]  exercise  of  its  discretion,  and  •there- 
fore its  action  is  not  reviewable  under  the 
act  of  March  2,  1907.  The  contention  is  un- 
tenable. The  act  of  March  2,  1907,  express- 
ly provides  that  a  writ  of  error  may  bo 
taken  by  the  United  States  "from  a  decision 
or  judgment  quashing  .  .  .  any  indict- 
ment, or  any  count  thereof,  where  such 
decision  or  judgment  is  based  upon  the  in- 
validity or  construction  of  the  statute  upon 
which  the  indictment  is  founded."  United 
States  V.  Stevenson,  216  U.  S.  190,  54  L. 
ed.  15.3,  31  Sup.  Ct.  Rep.  35.  And  we  have 
pointed  out,  the  decision  of  the  circuit 
court  in  this  case  was  so  based. 

On  the  merits  the  case  is  determined  by 
the  opinion  in  No.  380. 

Reversed  and  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 
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ILLINOIS  CENTRAL  RAILROAD  COMPA- 
NY OF  THE  STATE  OF  ILLINOIS,  Plff. 
in  Err., 

V. 

COMMONWEALTH  OF  KENTUCKY. 
(See  S.  C.  Reporter's  ed.  551-563.) 

Error  to  state  court  —  Federal  question 
—when  raised  in  time. 

1.  The  Federal  Supreme  Court  has  juris- 
diction of  a  writ  of  error  to  the  highest 
state  court  in  a  case  in  which  Federal  ques- 
tions were  first  raised  by  a  petition  for  re- 
hearing, where  the  court  entertained  the  pe- 
tition and  decided  the  questions  so  present- 
ed. 

[For  other  cases,  see  Appeal  and  Error. 
1292-1310.  in   Digest  Sap.  Ct.  1908.) 

Constitutional    law  —  due    proces.4    of 

law  —  franchise    tax  —  assessment. 

2.  The  judicial  enforcement  of  a  railway 
franchise  tax  does  not  deny  the  railway  com- 
pany the  due  process  of  law  guaranteed  by 
U.  S.  Const.,  14th  Amend.,  because  the 
court  treated  the  entry  of  the  assessment  in 
the  form  provided  for  the  purpose  upon  the 
jacket  or  envelop  enclosing  the  report  of 
the  railway  company  as  a  sufficient  record  of 

the  assessment. 

[For  other  cnHes.  see  Constitutional  Law,  628- 
540,   111   Digrest  Sup.   Ct.   1908.1 

Constitutional  law  —  due  process  of  law 
—  franchise  tax —assessment. 

3.  The  entry  of  an  assessment  of  a  rail- 
way franclnse  tax  under  the  name  of  the 
railway  company  which  formerly  owned  the 

Note. — On  the  general  subject  of  writs 
of  error  from  United  States  Supreme  Court 
to  state  courts —  see  notes  to  Iktartin  v. 
Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v. 
VVeHtern  Land  Co.  37  L.  ed.  U.  S.  267;  Ro 
Buchanan,  39  L  ed.  U.  S.  884;  and  Kipley 
v.  Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by  writ 
of  error  to  those  courts — see  note  to  Apex 
Transp.  Co.  v.  Garbade,  02  L.R.A.  513. 

On  how  and  wlien  questions  must  be 
raised  and  decided  in  a  state  court  in  or- 
der to  make  a  case  for  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States — 
see  note  to  Mutual  L.  Ins.  Co.  v.  McGrew, 
63  L.R.A.  33. 

As  to  wlicn  Federal  question  is  raised  in 
time  to  sustain  the  appellate  jurisdiction 
of  the  Federal  S\ipreine  Court  over  state 
courts — see  note  to  Chicago,  I.  &,  L.  R. 
Co.  v.  McGuire,  49  L.  ed.  I'.  S.  414 

As  to  what  constitutes  due  process  of 
law — see  notes  to  People  v.  O'Brien,  2 
L.R.A.  255;  Kuntz  v.  Sumption,  2  L.U.A. 
655:  Re  Gannon,  5  L.R.A.  .350;  Ulman  v. 
Baltimore,  11  L.R.A.  224;  Oilman  v.  Tuck- 
er, 13  L.R.A.  304;  Pearson  v.  Yewdall,  24 
L.  ed.  U.  S.  436;  and  Wilson  v.  North 
Carolina,  42  L.  ed.  U.  S.  865. 

On  due  prdcess  of  law  in  revenue  pro- 
ceedings— see   note   to  Read  v.   Dingess,  8 
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franchise  furnishes  no  ground  for  the  con- 
tention that  the  due  process  of  law  guaran- 
teed by  U.  S.  Const.,  14th  Amend.,  was  de- 
nied by  the  judicial  enforcement  of  the 
tax  against  the  company  operating  the  rail- 
road under  a  power  of  attonioy  from  the 
purchaser  at  a  judicial  sale,  which,  in  mak- 
ing its  report  for  assessment  purposes, 
named  the  former  railway  company  as  the 
owner  of  the  road. 

[For  other  cases,  see  Constitutional  Law,  628- 
540,  In  Dierest  Sop.  Ct.  1008.] 

Constf tntloiial  law  —  due  process  of  law 
'—  franchise  tax  —  assessment. 

4.  Construing  state  statutes   relating  to 

franchise  tax  assessments  as  rendering  an 

assessment  once  made  final,  irrespective  of 

any  secret  intentions  of  the  board  levying 

it,  docs  not  deny   the  due   process  of  law 

guaranteed  by  U.  S.  Const.,   14th  Amend., 

to  the  railway  company  affected  by  such  as- 

sef^sment. 

[For  other  cases,  see  Constitutional  Law,  528- 
r»40,  in   Digest  Sup.  Ct.  1908.] 

Constltntional  law  —  due  process  of  law 

—  franchise  tax. 

5.  The  enforcement  of  a  railway  franchise 
tax  by  a  judgment  in  personam  against  a 
railway  company  which,  while  not  the  own- 
er of  the  franchise,  is  operating  the  road 
under  an  arrangement  with  the  purchaser 
at  a  judicial  sale,  and  is  in  possession  and 
full  control  of  the  railroad  property  and  its 
earnings,  does  not  deny  the  due  process  of 
law  guaranteed  by  the  14th  Amendment  to 
the  l^ederal  Constitution. 

[Due  pro<*effs  of  law  in  taxation,  see  Consti- 
tutional Law,  523-563,  in  Digest  Sup.  Ct. 
1008.] 

[No.   16.] 

Argued  October  2G  and  27,  1910.     Decided 
December  5,  1910. 

N  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Franklin 
Circuit  Court,  in  that  state,  enforcing  a  rail- 
way franchise  tax.     Aflirmed. 

See  same  case  below,  128  Ky.  268,  108  S. 
VV.  245. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kdniund  F.  Trabue  and  Blcw- 

ctt  Lee  argued  the  cause,  and,  with  Messrs. 
John  C.  Doolan  and  Attilla  Cox,  Jr.,  filed 
a  brief  for  plaintiff  in  error. 

^Ir.  T.  L.  Fdelen  argued  the  cause,  and, 
with  Messrs.  James  Breathitt,  Robert  B. 
Franklin,  and  Clem  J.  Whittemore,  filed  a 
brief  for  defendant  in  error. 

Mr.  Justice  Iliiglics  delivered  the  opin- 
ion of  the  court: 

The  commonwealth  of  Kentucky  recovere<l 
judi^niiont  in  this  suit  against  the  Illinois 
Central  Railroad  Company  for  the  amount 
of  the  tax,  for  the  yo:ir  18{»7.  upon  tho  fran- 
chise formerly  behin-.^iiig  to  the  Chesapeake, 
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Ohio,  &  Southwestern  Railroad  Company. 
The  recovery  'was  based  upon  the  [55f 
fact  that  the  Illinois  Central  Railroad 
Company  was,  at  the  time  to  whidi  the 
tax  related,  in  possession  of  the  rail- 
road, and  was  operating  it  under  a  pow- 
er of  attorney  from  the  purchaser  at  a 
judicial  sale,  and  had  made  the  report 
which  was  required  by  the  statute  re- 
lating to  the  taxation  of  franchises.  The 
judgment  was  affirmed  by  the  court  of  ap- 
peals of  Kentucky.  128  Ky.  268,  108  S.  W. 
245.  The  Illinois  Central  Company  peti- 
tioned for  a  rehearing,  and  presented  the 
Federal  questions  now  urged  under  the  ]4tb 
Amendment  of  the  Constitution  of  the  Uni- 
ted States.  The  court  entertained  the  peti- 
tion and  extended  its  opinion,  holding  that 
no  right  of  the  appellant  under  the  14th 
Amendment  had  been  violated  by  the  de- 
cision. Thereupon  this  writ  of  error  was 
brought,  and,  as  the  state  court  passed  upon 
the  Federal  questions,  this  court  has  juris- 
diction.  Mallett  v.  North  Carolina,  181 
U.  S.  589,  45  L.  ed.  1015,  21  Sup.  Ct.  Rep. 
730,  15  Am.  Crim.  Rep.  241 ;  Leigh  v.  Green, 
193  U.  S.  85,  48  L.  ed.  626,  24  Sup.  Ct.  Rep. 
390. 

The  validity  of  the  statutes  of  Kentucky 
providing  for  the  taxation  of  franchises  is 
not  assailed,  and  nothing  is  shown  wliieh 
would  open  to  dispute  the  taxable  charac- 
ter of  the  particular  franchise  here  involved. 
The  plaintiff  in  error,  the  Illinois  Central 
Railroad  Company,  contends  that,  by  virtue 
of  the  judgment,  it  has  been  deprived  of 
property  without  due  process  of  law,  firat, 
in  that  there  was  no  assessment  upon  which 
to  base  the  recovery  of  the  tax ;  and  second, 
in  that  it  has  been  held  personally  liable  to 
pay  a  tax  upon  a  franchise  of  which  it  was 
not  the  owner.  The  plaintiff  in  error  also 
contends  that  it  has  been  denied  the  equal 
protection  of  the  laws,  as  it  insists  that  all 
other  railroad  corporations  were  assessed 
for  the  purpose  of  franchisee  taxation  ui>on 
a  different  basis  and  by  a  different  method, 
and  that,  as  to  other  railroad  corporations, 
tlie  assessments  similar  to  the  one  in  ques- 
tion were  abandoned. 

The  gist  of  tl»e  first  contention — that 
there  was  no  *asj>essment — is  that  an  [557 
assessment  implies  a  record,  and  that  there 
was  no  record,  but  only  a  memorandum: 
that  an  assessment  must  be  a  definite  act, 
and  that  here  it  was  only  tentative. 

It  appears  that  the  railroad  of  the  Cticsa- 
peake,  Ohio,  &  Southwestern  Railroad  Com- 
pany was  sold  at  a  judicial  sale  in  tlie  Mim- 
nier  of  1896,  to  Edward  H.  Hnrriman,  wlio 
thoroupon,  under  date  of  August  19,  1S!M». 
executed  a  power  of  attorney  to  the  Illinois 
(ontral  Railroad  Company,  authorixinj:  it 
"to    take    cliarge   of    the   business,    mainto- 

218  V.  S. 


1010. 


Illinois  C.  R.  Ck>.  v.  Kentucky. 


657-560 


naiice^  and  operation  of  the  railroad,  •  .  , 
together  with  all  the  land,  real  estate, 
leaaeholds,  eaaementa,  .  .  .  and  all  oth- 
er corporate  property,  real  and  personal, 
lately  belonging  to  the  said  Chesapeake, 
Ohio,  k  Southwestern  Railroad  Company, 
included  in  the  said  sale  and  conveyance, 
and  all  tlie  rights,  priyileges,  immunities, 
and  franchises  whatsoever"  which  he  had 
acquired.  It  was  expressly  authorized  to 
receive  "all  the  earnings  of  the  said  rail- 
road," to  apply  the  same  to  the  expenses  in- 
curred in  its  ''management,  maintenance, 
and  operation,"  and  to  take  all  proceed- 
ings necessary  or  expedient  for  these  pur- 
poses. 

On  September  15,  1896,  the  Illinois  Cen- 
tral Company  made  a  report  to  the  auditor  of 
public  accounts  of  Kentucky  with  respect 
to  the  railroad  formerly  the  property  of  the 
Chesapeake,  Ohio,  &  Southwestern  Railroad 
Company,  in  accordance  with  the  statute 
governing  the  assessment  of.  franchises. 
This  report  came  before  the  board  of  valu- 
ation and  assessment,  which  was  charged 
under  the  statute  with  the  duty  of  making 
the  assessment.  It  was  placed  in  an  envel- 
op, or  jacket,  on  tlie  outside  of  which  a  prop- 
er form  was  provided  for  the  entry  of  the 
amount  of  capital,  surplus,  undivided 
profits,  all  other  assets,  total  capital,  the 
amount  to  be  deducted  for  tangible  prop- 
erty, the  value  of  the  franchise,  and  the 
amount  of  the  tax.  Below  this  there  were 
558]  blank  spaces  for  the  ^insertion  of  the 
dates  of  the  first  and  final  notices  to  the  cor- 
poration, of  the  notice  to  the  county  clerk, 
and  of  the  payment  of  the  tax.  The  form 
upon  the  jacket  was  filled  out  by  the  inser- 
tion of  the  name  of  the  "Chesapeake,  Ohio, 
k  Southwestern  R.  R.  Co.,  Louisville,  Ky.," 
and  the  date  of  the  report.  In  the  columns 
provided  for  the  purpose,  entries  were  made, 
setting  forth  the  "Total  Capital,  $6,700,- 
000,"  "Less  Tangible  Property,  etc.  $4,763,- 
339,"  "Franchise,  $1,046,661,"  and  "Tax, 
$10,219.97."  This  is  the  amount  of  the  tax 
sued  for  and  recovered  in  this  action. 

These  entries  were  made  early  in  the  year 
1898.  The  fact  that  the  making  of  the 
assessment  for  the  year  1897  was  delayed 
did  not  detract  from  the  authority  and  duty 
to  make  it.  Southern  R.  Co.  v.  Coulter,  113 
Ky.  667,  68  S.  W.  873.  That  the  board  of 
valuation  and  assessment  was  authorized  to 
fix  the  value  of  the  franchise,  and  to  make 
the  entries  setting  forth  their  determina- 
tion, and  that  the  entries  upon  the  jacket 
were  in  fact  made  by  the  board  in  the  dis- 
charge of  its  duty,  do  not  admit  of  question. 
The  commonwealth  of  Kentucky  filed  as  a 
part  of  its  petition  in  the  suit  a  copy  of  the 
indorsement  on  the  jacket  as  a  correct  copy 
of  the  assessment.  This  was  introduced  in 
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evidence  on  the  commonwealth's  behalf. 
The  testimony  presented  in  defense  did  not 
in  any  way  challenge  the  authenticity  or 
official  character  of  the  jacket  entries.  On 
the  contrary,  the  testimony  of  the  former 
state  auditor,  who,  as  such,  was  chairman 
of  the  board  of  valuation  and  asscssmenty 
leaves  no  room  for  doubt  on  this  point  It 
also  sufficiently  appears  upon  this  record, 
and  it  is  not  open  to  dispute  here,  that  due 
notice  of  the  assessment  was  given. 

The  point  urged,  in  substance,  is  that  the 
constitutional  right  of  the  plaintiff  in  error 
has  been  violated,  because  the  state  court 
has  treated  the  entry  on  the  jacket  as  a 
sufficient  record  of  the  assessment.  It  is 
said  that  this  'cannot  be  regarded  as  [559 
a  record,  because  it  lacks  permanency.  But 
this,  of  course,  depends  upon  the  means  of 
preservation  and  the  nature  of  the  filing 
system  adopted.  There  is  no  inherent  reason 
why  such  a  record  should  not  be  suitably 
preserved.  It  is  unnecessary  to  review  the 
numerous  authorities  which  the  industry 
of  counsel  has  collated,  for  it  may  be  as- 
sumed that  an  assessment  should  be  record- 
ed. It  is  obvious,  however,  that  the  state 
cannot  be  denied  the  right  to  collect  its 
taxes,  and  the  assessment  cannot  be  held 
to  have  been  in  violation  of  tlic  Constitu- 
tion of  the  United  States  because  for  con- 
venience it  was  recorded — in  the  form  pro- 
vided for  the  purpose — upon  the  jacket  in- 
closing the  report  of  the  railroad  company, 
instead  of  in  a  separate  book.  If  the  board 
did  not  proceed  properly  to  make  the  as- 
sessment according  to  the  statute,  the  cor- 
poration aggrieved  had  its  remedy;  if  the 
assessment  was  otherwise  properly  made, 
it  cannot  be  defeated  because  the  determi- 
nation was  set  forth  in  the  manner  de- 
scribed. 

The  fact  that  the  assessment  was  entered 
under  the  heading  "Chesapeake,  Ohio,  ft 
Southwestern  R.  R.  Co.,  Louisville,  Ky.," 
does  not  invalidate  It.  The  franchise  which 
was  the  subject  of  the  assessment  had  be- 
longed to  the  Chesapeake,  Ohio,  &  South- 
western Railroad  Company,  and  the  entry 
suitably  identified  it.  The  report  which  was 
made  by  the  Illinois  Central  Company  used 
the  same  description.  The  information  giv- 
en by  this  report,  prefacing  the  amount  of 
capital,  value  of  assets,  earnings,  etc.,  is  as 
follows: 

"Name  of  corporation,  Chesapeake,  Ohio, 
&  Southwestern  Railroad  company. 

"Name  the  principal  place  of  business  of 
the  corporation,  company,  or  association 
you  represent.    Louisville,  Kentucky. 

"Give  the  name  and  official  position  of 
the  officer  making  the  report. 

•"Name,  J.  C.  Welling.  Position,  [560 
Vice  President^  L  C.  R.  R.  Co.,  Agt 
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"Tho  kind  of  business  in  which  the  said 
corporation,  company,  or  association  is  en- 
ganged. 

"Operating  railroad  from  Louisville, 
Kentucky,  to  Meinpliis,  Tennessee." 

The  conclusion  that  the  assessment  en- 
tered in  tliis  manner  was  made  in  accord- 
ance with  tlie  law  of  the  state  of  Kentucky 
was  necessarily  involved  in  the  decision  of 
the  court  of  appeals.  And  the  fact  that, 
upon  the  report  made  by  the  plaintiff  in 
error  in  the  circumstances  stated,  the  as- 
sessment was  entered  under  the  name  of 
the  company  which  had  formerly  owned  the 
franchise,  furnishes  no  ground  for  the  con- 
tention here  that  there  has  been  an  absence 
of  due  process  of  law.  Castillo  v.  McCMn- 
nico,  3G8  U.  S.  674,  682-684,  42  L.  ed.  622, 
($25,  026,  18  Sup.  Ct.  Rep.  229;  Witherspoon 
V.  Duncan,  4  Wall.  210,  18  L.  ed.  330. 

But  it  is  said  that  the  assessment  was 
only  tt^ntative,  and  that  the  entry  was 
merely  a  memorandum.  It  does  not  appear 
to  be  tentative  upon  its  face.  That  it  was 
sucii  in  fact  is  a  conclusion  sought  to  be 
derived  from  the  testimony  of  the  former 
state  auditor.  His  testimonv  was  to  the 
effect  that  he  "did  not  exix»ct  any  tax  to  l>e 
paid"  on  the  assessment;  that  the  franchise 
assi'ssnieiits  which  were  made  in  1898  were 
opposed,  that  there  was  considerable  dis- 
cussion of  the  matter  with  the  railroads, 
and  that  finally,  in  1899,  an  agreement  was 
reached  bv  which  the  assessments  of  1898 
were  abandoned.  He  says  that  "in  the  mat- 
ter of  the  Illinois  Central  Railroad  Com- 
pany, we  agreed  not  to  assess  the  C.  &  O.  S. 
W.  for  the  first  two  years;  we  agreed 
that — in  other  words,  that  the  amount  we 
assessed  against  the  Illinois  Central  should 
be  in  full  for  all  the  properties  they  con- 
trolled for  four  years,  this  assessment,  and 
the  one  sent  out  as  final  in  1898  we  recon- 
sidered and  declined  to  assess  any  franchise 
tax  against  that  road  for  one  or  two  years, 
— for  the  first  years,— -two  years,  I  think. 
561]  In  other  words,  the  agi*eement  of  *the 
board  was  to  reconsider  these  assess- 
ments entirely,  and  take  them  back,  in 
consideration  of  the  fact  that  the  road 
would  pay  the  next  two  assessments  on 
the  basis  agreed  upon."  The  question 
is  at  once  presented  whether,  after  mak- 
ing the  assessment  in  1898,  the  board 
had  any  authority  to  deal  with  it  in 
this  manner,  or  to  enter  into  such  a  bar- 
gain with  the  railroad.  This  is  a  matter 
of  state  law,  and  the  court  of  appeals  of 
Kentucky  has  held  that  the  board  had  no 
such  power,  and  that  the  first  assessment 
stood.     In  its  opinion  the  court  said: 

"The  board  made  the  assessment  in  the 
way  that  all  other  assessments  were  made. 
It  gave  notice  of  the  assessment  to  the 
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railroad  company,  as  required  by  statute, 
and  at  the  end  of  thirty  days  it  gave  notice, 
as  provided  by  the  statute,  that  the  assess- 
ment had  become  final.  When  this  had  been 
done,  the  matter  passed  beyond  the  control 
of  the  board.  A  final  assessment  had  been 
had,  as  provided  by  law,  and  if  any  injus- 
tice was  done  the  taxpayer  it  was  due 
entirely  to  his  failure  to  appear  before  the 
board  and  ask  a  reduction  of  the  assess- 
ment. No  reliance  could  be  placed  in  such 
proceedings  if  the  validity  of  the  record 
was  made  to  depend  upon  the  secret  inten- 
tions of  the  assessing  officer.  The  validity 
of  their  actions  depends  upon  what  they  do, 
and  not  upon  their  undisclosed  purposes. 
When  the  assessment  had  become  final,  and 
the  railroad  company  owed  the  state  the 
amount  of  taxes  thus  fixed,  the  assessing 
oflicers  were  without  authoritv  afterward 
to  make  any  agreement  with  the  railroad 
to  the  effect  that  if  the  railroad  would  pay 
tlie  taxes  for  1899,  they  would  forego  col- 
lecting the  taxes  for  the  previous  years." 

And  on  the  petition  for  rehearing,  the 
court  added  this  statement: 

"When  the  board  made  an  assessment 
and  sent  out  the  preliminary  and  the  final 
notices,  as  provided  by  the  statute,  that  the 
assessment  had  been  made,  its  action  was 
final,  *and  the  legal  effect  of  its  ac-  [562 
tion  must  depend  on  what  they  did,  and 
not  on  the  secret  intentions  of  the  audit- 
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or. 

This  construction  of  the  powers  of  tlie 
state  officers  under  the  statutes  of  the  state 
relating  to  franchise  assessments — ^this  de- 
termination with  regard  to  the  finality  of 
the  asscs;>ment  in  question— does  not  violate 
any  constitutional  right  of  the  plaintiff  in 
error.  The  assessment  was  made  in  ac- 
cordance with  the  law  of  the  state;  it  was> 
under  that  law,  a  final  assessment,  and  no 
ground  is  shown  here  for  impugning  it. 

It  is  insisted  further  that  the  enforce- 
ment of  the  tax  by  a  judgment  in  personam 
against  the  plaintiff  in  error  constitutes  an 
unconstitutional  deprivation  of  property, 
that  is,  assuming  that,  under  the  statutes 
of  the  state,  as  construed  by  its  highest 
court,  the  plaintiff  in  error  was  liable  for 
the  tax,  nevertheless  it  could  not  properly 
he  held,  because  it  was  not  the  owner  of  the 
franchise  upon  which  the  tax  was  laid. 
But,  by  virtue  of  the  arrangement  with  the 
purchaser  at  the  judicial  sale,  the  plain- 
tiff in  error  was  operating  the  railroad,  and 
was  in  possession  and  full  control  of  the 
railroad  property  and  its  earnings.  It  can- 
not be  doubted  that,  under  the  Federal  Con- 
stitution, the  state  is  not  precluded  from 
fixing  liability  for  the  pa^'nient  of  the  tax; 
to  which  the  franchise  is  subject,  upon  the 
corporation    actually   exercising    the    fran- 
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ehise  within  the  state,  and  in  control  of 
the  railroad  property  and  its  earnings. 
There  is  no  constitutional  obligation  requir- 
ing it  to  look  further  in  order  to  secure 
payment  of  the  tax  which  it  is  entitled  to 
levy.  Carstairs  v.  Cochran,  193  U.  S.  10, 
16;  48  L.  ed.  696,  697,  24  Sup.  Ct.  Rep.  318; 
First  Nat  Bank  t.  Kentucky,  9  Wall. 
363,  19  L.  ed.  701. 

It  is  also  contended  that  plaintiff  in  error 
has  been  denied  the  equal  protection  of  the 
laws  upon  the  ground  that  other  railroad 
corporations  have  not  been  assessed  upon 
the  same  basis  or  by  the  same  method,  or 
have  not  been  held  to  the  payment  of  taxes 
upon  such  an  assessment.  This  defense  was 
563]  not  pleaded  in  the  answer  of  the  'Illi- 
nois Central  Company,  and,  in  any  event,  the 
meager  testimony  introduced  at  the  hearing 
is  utterly  insufficient  to  afford  a  basis  for 
the  argument.  It  does  not  satisfactorily 
appear  that  other  railroad  corporations 
were  not  assessed  in  the  same  way  and  at 
the  same  time,  or,  assimiing  that  they  were 
so  assessed,  that  they  are  not  liable  to  pay 
taxes  accordingly.  The  court  of  appeals 
of  the  commonwealth,  in  denying  the  peti- 
tion for  a  rehearing,  said:  **As  shown  by 
the  opinions  of  this  court,  cited  in  the  opin- 
ion herein,  taxes  have  been  imposed,  based 
on  the  assessments  in  controversy.  All 
other  taxpayers  than  railroads  were  taxed, 
and  if  some  railroads  escaped,  it  is  no  rea- 
son that  others  should  go  free  while  all 
taxpayers  of  other  classes  paid  their  taxes. 
If  any  railroads  escaped,  they  are  still 
liable  for  their  taxes  unless  barred  by  lim- 
itation." 

No  conclusion  to  the  contrary  is  justified 
by  the  record,  and  the  contention  that  the 
plaintiff  in  error  has  been  denied  the  equal 
protection  of  the  laws,  as  the  case  lies  be- 
fore us,  is  without  merit. 

Judgment  aflSrmed. 


DORIS    GRIFFITH,    alias    Doris    Griffin, 

Plff.    in    Err., 

V. 

STATE  OF  CONNECTICUT. 
(See  S.  C.  Reporter's  ed.  663-^72.) 

Error  to  state  court  —  frlvolonsness  of 
Federal  qnestlon. 

1.  The  contention  that  the  exemption  of 
banks  or  trust  companies  and  bona  fide 
mortgages  from  the  operation  of  Conn.  Pub. 
Acts  1907,  chap.  238,  prohibiting  exacting 
more  than  16  per  cent  on  loans,  or  accept- 
ing a  note  for  a  greater  amount  than  that 
actually  loaned,  with  intent  to  evade  this 
provision,  denies  the  equal  protection  of  the 
laws  guaranteed  by  U.  8.  Const,  14th 
Amend.,  is  not  so  clearly  lacking  in  merit 
as  not  to  serve  as  th«  baais  of  a  writ  of  er- 
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ror  from  the  Federal  Supreme  Court  to  a  * 
state  court. 

[For  other  onses.  see  Appeal  nii<l  Error,  1110- 
1137,  In  Digest  Sup.  Ct.  1008.1 

Coustitutioiial  law  —  equal  protection 
of  the  laws  —  classification. 

2.  The  exemption  of  banks  or  trust  com- 
panies and  bona  fide  mort<^ges  from  the 
operation  of  Conn.  Pub.  Acts  1907,  chap. 
238,  prohibiting  the  exacting  of  more  than 
16  per  cent  interest  on  loans,  or  accepting 
a  note  for  a  greater  amount  than  that  ac- 
tually loaned,  with  intent  to  evade  tliis  pro- 
vision, does  not  render  such  statute  re- 
pugnant to  the  equal  protection  of  the  laws 
clause  of  the  Federal  Constitution,  but  such 
classification  has  a  reannnahle  basis. 

[For  other  ouaca,  see  Const Itiitlonnl  Law,  175- 
20'A   in   Dif^est  Sup.   Ct.  1008.] 

Constitutional    law    —    Impairing   con- 
tract obllj^ations  —  illegal  contract. 

3.  Forbidding  the  enforcement  of  con- 
tracts made  in  violation  of  Conn.  Pub.  Acts 
1907,  chap.  238,  prohibiting  the  exacting 
of  more  than  16  per  cent  interest  on  loans, 
or  accepting  a  note  for  a  greater  amount 
than  that  actually  loaned,  with  intent  to 
evade  this  provision,  does  not  unconstitu- 
tionally impair  contract  obligations,  as  the 
contract  clause  of  the  Federal  Constitu- 
tion does  not  protect  illegal  contracts. 
[For    other    cases,    see    Conatltutlonal    Law, 

1052-1067,  in  Digest  Sup.  Ct.  1008.] 

[No.  614.] 

Note. — On  the  general  subject  of  writs  of 
error  from  United  States  Supreme  Court  to 
state  courts — see  notes  to  Martin  v.  Hun- 
ter, 4  L.  ed.  U.  S.  97;  Hamblin  v.  West- 
ern Land  Co.  37  L.  ed.  U.  S.  267 ;  Re 
Buchanan,  39  L.  ed.  U.  S.  884;  and  Kipley 
V.  Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by  writ 
of  error  to  those  courts — see  note  to  Apex 
Transp.  Co.  v.  Garbade,  62  L.R.A.  613. 

On  the  necessity  of  color  of  merit  in 
Federal  question  to  sustain  writ  of  error 
to  state  court — see  note  to  Ofiield  t.  New 
York,  N.  H.  &  H.  R.  Co.  61  L.  ed.  U.  S. 
231. 

On  constitutionality  of  statutory  discrim- 
ination as  to  interest  rates — see  notes  to 
Re  Sohncke,  2  L.R.A.(N.S.)  813,  and  State 
V.  Sherman,  27  L.R.A.(N.S.)  898. 

As  to  the  validity  of  class  legislation — 
see  notes  to  State  t.  Goodwill,  6  L.R.A. 
621,  and  State  v.  Loomis,  21  L.R.A.  789. 

AlS  to  constitutional  equality  of  priv- 
ileges, immunities,  and  protection — see  note 
to  Louisville  Safety  Vault  &  T.  Co.  t.  Louis- 
ville k  N.  R.  Co.  14  L.R.A.  679. 

As  to  what  laws  are  void  as  impairing 
obligations  of  contracts — see  notes  to 
Franklin  County  Grammar  School  v. 
Bailey,  10  L.R.A.  406;  Fletcher  v.  Peck, 
3  L.  ed.  U.  S.  162;  McCanna  &  F.  Co.  v. 
Citizens'  Trust  &  Surety  Co.  24  C.  C.  A. 
20;  and  ^Montana  Ore-Purchasing  Co.  v. 
Boston    k   M.    Consol.   Copper   &   S.   Min. 

Co.  36  a  C.  A.  12.  ^^.^ 
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Submitted    Noveniber    28,    1010.      Decided 
December   12,   1010. 

JN  ERROR  to  the  Supreme  Court  of  Er- 
rors of  the  State  of  Connecticut  to  re- 
view a  judgment  which  aflirmed  a  convic- 
tion in  the  Superior  Court  of  Hartford 
County,  in  that  state,  of  exacting  more 
than  15  per  cent  interest  on  a  loan.  Af- 
firmed. 

See  same  case  below,  83  Conn.  1,  74 
Atl.   1068. 

Statement  by  Mr.  Justice  Wlilte: 
Upon  a  prosecution  originating  in  the 
police  court  of  the  city  of  Hartford,  in 
Hartford  county,  Connecticut,  the  plaintifT 
in  error  was  tried  and  convicted  in  the  su- 
perior court  of  the  county,  upon  an  infor- 
mation alleging,  in  six  counts,  the  com- 
mission of  offenses  against  chapter  238  of 
the  Public  Acts  of  Connecticut  of  1907.  The 
offenses  charged  were  the  exacting  on  cer- 
tain loans  of  money  a  rate  of  interest  great- 
er than  15  per  cent  per  annum,  contrary  to 
the  provisions  of  the  1st  section  of  the  act, 
and  in  accepting  notes  for  an  amount  great- 
er than  that  actually  loaned,  with  intent 
to  evade  the  provisions  of  said  1st  section, 
contrary  to  the  provisions  of  the  2d  section 
of  the  act.  During  the  course  of  the  trial, 
the  accused,  in  various  forms,  assailed  the 
validity  of  the  statute  referred  to  because 
of  repugnancy  to  the  contract  clause  of  the 
Constitution  of  the  United  States,  and  to 
the  equal  protection  clause  of  the  14th 
Amendment.  From  a  judgment  imposing 
a  fine  as  to  the  conviction  upon  each  count, 
an  appeal  was  taken  to  the  supreme  court 
of  errors.  The  judgment  of  the  superior 
court  waa  affirmed  (83  Conn.  1,  74  Atl. 
1068),  and  the  case  was  then  brought  here. 
565]  *Since  the  filing  of  the  record,  the 
state  of  Connecticut  has  moved  that  the 
writ  of  error  be  dismissed,  or,  in  the  alter- 
native, that  the  judgment  be  affirmed. 

Mr.  I.  Henry  Harris  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

Reasonable  and  necessary  classification 
is  not  offensive  to  the  Constitution,  but 
that  which  is  palpably  an  arbitrary  selec- 
tion cannot  be  justified  by  calling  it  classi- 
fication. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  06,  43  L.  ed.  000,  10  Sup.  Ct.  Rep. 
600;  Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cotting  V.  Godard)  183  U.  S.  70,  46  L. 
ed.  02,  22  Sup.  Ct.  Rep.  30;  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  640,  46  L. 
ed.  670,  22  Sup.  Ct.  Rep.  431. 

There  is  "no  fair  m«ason  for  the  law  that 
would  not  require  with  equal  force  its  ex- 
tension to  others  it  leaves  untouched.** 
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Missouri,  K.  &  T.  R.  Co.  t.  May,  104  U. 
S.  260,  48  L.  ed.  071,  24  Sup.  Ct.  Rep.  638. 

Mr.  Hugh  M.  Alcorn  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  writ  of  error  does  not  present  a  sub- 
stantial Federal  question  which  is  now  open 
to  discussion.  The  action  of  the  state  court 
which  it  is  here  sought  to  have  reviewed  is 
but  a  reaffirmation  of  its  previous  ruling  as 
to  the  validity  of  a  state  statute,  and  it  ap- 
pears from  the  face  of  the  record  that  the 
determination  by  that  court  of  the  questions 
presented  here  is  so  plainly  right  as  not 
to  require  further  argument. 

Fay  V.  Crozer,  217  U.  S.  465,  ante,  837,  30 
Sup.  Ct.  Rep.  568 ;  Kidd,.D.  &  P.  Co.  v.  Mus- 
selman  Grocer  Co.  217  U.  S.  461,  ante,  839, 
30  Sup.  Ct.  Rep.  606;  Standard  Oil  Co.  t. 
Tennessee,  217  U.  S.  413,  ante,  817,  30  Sup. 
Ct.  Rep.  543;  Hannis  Distilling  Co.  v.  Balti- 
more, 216  U.  S.  285,  ante,  482,  30  Sup.  Ct. 
Rep.    326;    Williams   v.    First    Nat.    Bank, 

216  U.  S.  682,  ante,  625,  30  Sup.  Ct.  Rep. 
441;  Harrington  v.  Missouri,  205  U.  S.  483, 

51  L.  ed.  800,  27  Sup.  Ct.  Rep.  582;  David 
Kaufman  &  Sons  Co.  v.  Smith,  216  U.  S.  610, 
ante,  630,  30  Sup.  Ct.  Rep.  410;  Qmstine  v. 
Cary,  204  U.  S.  600,  51  L.  ed.  072,  27  Sup. 
Ct.  Rep.  788 ;  Thomas  v.  Iowa,  209  U.  S.  258, 

52  L.  ed.  782,  28  Sup.  Ct.  Rep.  487. 

The  regulation  of  interest  charges  has 
been  universally  recognized  as  a  proper  sub- 
ject of  state  legislation,  and  the  question 
of  the  coustitutionality  of  this  and  kindred 
legislation  has  invariably  been  held  by  this 
court  to  be  within  the  exclusive  province  of 
the  state  courts. 

Missouri,  K.  &  T.  Trust  Co.  y.  Knimseig, 
172  U.  S.  365,  359,  43  L.  ed.  475,  477,  19 
Sup.  Ct.  Rep.  179,  and  cases  cited;  Watson 
V.  Maryland,  218  U.  S.  173,  ante,  987,  30 
Sup.  Ct.  Rep.  644;  Franklin  y.  South  Caro- 
lina, 218  U.  S.  161,  ante,  980,  30  Sup.  Ct 
Rep.   640;   Southwestern  Oil   Co.  v.  Texas, 

217  U.  S.  114,  ante,  688,  30  Sup.  Ct.  Rep. 
406;  Welch  v.  Swasey,  214  U.  S.  91,  53  U 
ed.  923,  29  Sup.  Ct.  Rep.  567;  Muller  y. 
Oregon,  208  U.  S.  412,  52  L.  ed.  551,  28  Sup. 
Ct.  Rep.  324,  13  A.  &,  £.  Ann.  Cas.  957. 

There  is  nothing  in  the  legislation  com- 
plained of  which  offends  §  10,  art.  1  of  the 
Constitution  of  the  United  States.  The 
language  of  this  clause  applies  to  all  c<»- 
tracts  which  respect  property  or  some  objeet 
of  value,  and  confer  rights  which  may  be 
asserted  in  a  court  of  justice,  and  this  at* 
taches  only  where  a  legal  obligation  dear- 
ly exists. 

Bishop's  Fund  y.  Rider,  13  Conn.  M; 
State  y.  Griffith,  83  Conn.  3,  74  Atl.  1068. 

The  contracts  in  this  case  were  prohibited 
by  the  act  of  1007.  Therefore  no  legal  ob- 
ligation exists,  and  the  ease  does  not  eooM 
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within  the  purview  of  this  clause  of  the  under  the  laws  of  this  state,  or  to  any  bona 

Constitution.  fide  mortgage  of  real  or  persoifal  property. 

Dartmouth      College     v.    Woodward,     4  "Sec.  2.     No  person,  firm,  or  corporation. 

Wheat.  630,  4  L.  ed.  650;  Hunt  v.  Hunt,  131  with  intent  to  evade  §  1  hereof,  shall  acept 

U.  S.  CL3cy,  and  24  L.  ed.  1100;   Stone  v.  a  note  for  a  greater  amount  than  that  ac- 

Mississippi,  101  U.  S.  814,  25  L.  ed.  1070.  tually  loaned." 

Legislation  of  the  kind  here  in  question  The  claim  that  the  statute  operates  to 

does  not  voilate  the  14th  Amendment.  deny  the  equal   protection  of  the   laws   is 

Billings  v.  Illinois,  188  U.  S.  07,  47  L.  based   upon   the  provision  exempting  from 

ed.  400,  23  Sup.  Ct.  Rep.  272;  Heath  &  M.  the  operation  of  the  terms  of  §  1  *'any  na- 

Mfg.  Co.  V.  Worst,  207  U.  S.  338,  52  L.  ed.  tional  bank,  or  any  bank  or  trust  company 

23G,  28  Sup.  Ct.  Hep.  114;  District  of  Co*  duly   incorporated   under  the   laws  of  this 

lumbia  v.  Brooke,  214  U.  S.  150,  53  L.  ed.  state,"  and  "any  bona  fide  mortgage  of  real 

045,  20  Sup.  Ct.  Rep.  560;  Barbier  v.  Con-  or    personal    property."      The    contentions 

nolly,  113  U.  S.  31,  28  L.  ed.  024,  5  Sup.  elaborated  in  the  assignments  of  error  lind 

Ct.  Rep.  357;  Atchison,  T.  k  S.  F.  R.  Co.  succinct  expression  in  the  following  prop- 

T.  Matthews,  174  U.  S.  06,  43  L.  ed.  009,  osition  set  out  in  the  brief  filed  in  opposi- 

10   Sup.   Ct.   Rep.   600;    Cotting  v   Kansas  tion  to  the  motion  to  dismiss: 

City  Stock  Yards  Co.   (Cotting  v.  Godard)  "It  is  claimed  by  the  plaintiff  in  error 

183  U.  S.  70,  46  L.  ed.  02,  22  Sup.  Ct.  Rep.  that  the  statute  in  question  is  an  arbitrary, 

30;  Tracy  v.  Ginzberg,  205  U.  S.  178,  51  L.  unjust,  and  unreasonable  selection,  favoring 

ed.   760,  27   Sup.   Ct.   Rep.  461;   Louisville  a  class;  is  detrimental  to  the  public,  stifles 

&  N.  R.  Co.  v.  Melton,  218  U.  S.  36,  ante,  competition,  and  that  no  good  reason  exists 

021,  30  Sup.  Ct.  Rep.  676.  for  the  granting  of  the  privilege  of  loaning 

The   power   to   regulate   interest  charges  money  at  any  rate  of  interest  without  tak- 

has   been   exercised   by  every   civilized   na-  ing  a  mortgage  on  real  or  personal  prop- 

tion,  ancient  or  modem,  whose  laws  survive  erty  to  the  favored  class,  to  the  exclusion 

in  history,  and  this  power  has  so  long  been  of  all  others, 

recognized   as   a    constitutional   exercise   of  ........ 

legislative  authority,  and  has  been  so  uni-  "It  is  not  a  police  regulation;  there  is  no 

formly  sustained  by  the  courts  upon  grounds  care  imposed  or  restriction  in  the  loan  of 

of  public  policy,  that  it  is  now  too  late  to  money  by  the  favored  few, — simply  an  arbi- 

ask  this  court  to  consider  it  an  open  ques-  trary,  unreasonable  limitation  upon  all  ez- 

tion.  cept  those  privileged  under  the  statute. 

Dunham  v.  Gould,  16  Johns.  367,  8  Am. 

Dec.  323.  "The  regulation  of  interest  charges  is  un- 
doubtedly the  proper  subject  of  state  legis- 

Mr.  Justice  White,  after  making  the  fore-  lation,  but,  in  the  first  place,  this  statute 

going   statement,   delivered   the  opinion   of  is  not  a  regulation  of  interest  charges.     It  is 

the  court:  *in  effect  a  special  statute  permitting[569 

The  motion  to  dismiss  or  affirm  is  in  ef-  only  certain  favored   individuals  or  corpo- 

fect  based  upon  the  claim  that  the  assign-  rations  to  do  an  act  or  conduct  a  business. 

ments  of  error  present  no  substantial  Fed- 

eral  question.    As  the  contentions  urged  re-  "There  is  *no  fair  reason  for  the  law  that 

quired  for  their  elucidation  a  consideration  would  not  require  with  equal  force  its  ex- 

of  the  provisions  of  the  statute  charged  to  tension  to  others  it  leaves  untouched.'" 

have  been  violated,  we  excerpt  the  1st  and  It  is  elementary  that  the  subject  of  the 

2d  sections  of  the  act.     They   are  as  fol-  maximum  amount  to  be  charged  by  persons 

lows:  or  corporations  subject  to  the  jurisdiction 

"Sec.  1.  No  person,  firm,  or  corporation,  ^^  *  »**^  ^^^  ^^«  ^^  ^^  money  loaned  with- 
or  any  agent  thereof,  other  than  a  nation-  *"  *^*®  jurisdiction  of  the  state  is  one  with- 
al bank  or  a  bank  or  trust  company  duly  *"  ^}'^  P^^^?  P^^®""  ""!  ""«^  *^**^-    ^he  pow- 

incorporated  under  the  laws  of  this  state,  or  ^  -^  l^  a  !k'"^'"^'  J?"'  '^'**''"  ""!  ^u' 
•  pawnbroker,  a.  provided  in  chapter  ^35  »«g;f'^*"«"  «»?  the  exceptions  proper  to  be 
R«Qi  «#  ft,-  ii..Kr  A  4  •  *  lone  l  ii  j-  ™^^«  ""^^t  primarily  withm  the  discretion 
568]  of  the  Pub  ic  Acte  'of  1005,  shall,  di-  ^,  ^he  stati  legislature,  and  "unless  such 
rectly  or  indirectly,  loan  money  to  any  per-  regulations  are  so  unreasonable  and  ex- 
son,,  and  directly  or  indirectly  charge,  de-  travagant  as  to  interfere  with  property  and 
mand,  accept,  or  make  an  agreement  to  re-  personal  rights  of  citizens,  unnecessarily 
ceive  therefor  interest  at  a  greater  rate  and  arbitrarily,  they  are  within  the  power 
than  16  per  centum  per  annum.  The  pro-  of  the  sUte;  and  that  the  classification  of 
visions  of  this  section  shall  not  apply  to  the  subjects  of  such  legislation,  so  long  as 
loans  made  to  any  national  bank,  or  any  such  classification  has  a  reasonable  basis, 
bank  or  trust  company  duly  incorporated  and  ia  not  merely  arbitrary  selection 
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without  real  difference  between  the  sub- 
jects included  and  those  omitted  from 
the  law,  does  not  deny  to  the  citi- 
zen the  equal  protection  of  the  laws."  Wat- 
son V.  Maryland,  218  U.  S.  173,  ante,  987, 
30  Sup.  Ct.  Rep.  644,  and  cases  cited. 
In  the  case  at  bar,  the  supreme  court  of  er- 
rors ruled  that  the  statute  was  not  repug- 
nant to  the  14th  Amendment,  foldwing  a 
prior  ruling  to  that  effect  made  in  State  v. 
Hurlburt,  82  Conn.  232,  72  Atl.  1070. 

In  the  Hurlburt  Case,  discussing  conten- 
tions similar  to  those  here  urged  against 
the  validity  of  the  Connecticut  statute  of 
1907,  based  upon  the  exemption  clause  in 
question,  the  court  said: 

"The  exception  from  its  operation  of 
loans  by  national  banks  was  merely  a  rec- 
ognition of  the  legal  effect,  in  excluding 
state  legislation  on  the  same  subject,  of  the 
statutes  of  the  United  States  which  regulate 
&70]  their  right  to  *make  such  contracts. 
The  further  exception  in  favor  of  loans  by 
trust  companies  chartered  by  this  state  was 
fully  justified  by  the  peculiar  character  of 
these  institutions,  each  created  by  a  special 
act  of  legislation,  and  subject  to  the  inspec- 
tion of  the  bank  commissioners.  Gen.  Stat. 
1002,  chaps.  100,  202.  There  was  also  rea- 
sonable cause  for  the  exception  as  to  pawn- 
brokers. Their  business  can  only  be  car- 
ried on  by  those  found  by  public  authority 
to  be  suitable  persons  to  engage  in  it,  and 
its  character  is  such  as  to  make  it  not  im- 
proper to  allow  a  charge  of  interest  beyond 
tne  limit  of  15  per  cent  a  year.  Pub.  Acts 
1005,  chap.  235,  p.  438.  There  was  also 
sufficient  reason  for  restricting  the  statute 
so  that  it  should  not  apply  to  loans  made 
to  any  bank  or  to  any  trust  company  char- 
tered by  this  state.  Such  institutions,  man- 
aged by  those  accustomed  to  financial  op- 
erations and  familiar  with  the  worth  of 
money  in  the  market  from  day  to  day, 
might  well  be  deemed  to  require  no  statu- 
tory protection  against  being  forced  by  their 
financial  necessities  to  pay  excessive  inter- 
est for  moneys  borrowed.  Nor  is  the  act  in- 
validated by  the  exception  of  mortgages. 

"Publicity  is  one  of  the  best  safeguards 
against  the  making  of  unconscionable  con- 
tracts. Under  our  recording  system,  it  is 
rare  that  any  bona  fide  mortgage,  either  of 
real  or  personal  property,  fails  to  be 
promptly  spread  upon  the  records  of  the 
town  in  which  is  situated  the  property 
which  is  its  subject.  So  far  as  concerned 
chattel  mortgages,  also,  our  General 
SUtutes  of  1002  (§§  4132,  4134)  had 
already  made  other  and  reasonable  provi- 
sion as  to  the  rate  of  interest  which  might 
be  charged,  or  which,  in  case  of  foreclosure, 
could  be  allowed.  The  general  assembly, 
1154 


in  respect  to  the  matter  of  usury,  had  the 
right  to  deal  with  different  classes  of  money 
lenders  or  money  borrowers  in  a  different 
way,  provided  there  were  nothing  apparent- 
ly unreasonable  in  creating  such  distinc- 
tions, and  all  the  members  of  each  class 
were  treated  *in  the  same  manner.  [571 
Heath  &  M.  Mfg.  Co.  ▼.  Worst,  207  U.  8. 
338,  354,  52  L.  ed.  236,  243,  28  Sup.  Ct  Rep. 
114;  Home  Teleph.  &  Teleg.  Co.  v.  Los  An- 
geles, 211  U.  S.  265,  281,  53  L.  ed.  176,  18G, 
20  Sup.  Ct.  Rep.  50.  The  enactment  of  the 
statute  now  in  question  fell  within  this 
right.  Norwich  Gas  k  Electric  Co.  v.  Nor- 
wich, 76  Conn.  565,  573,  57  Atl.  746." 

In  the  argument  on  behalf  of  the  plaintiff 
in  error,  no  attempt  is  made  to  meet  the 
force  of  the  foregoing  statements  of  the 
court  below;  and,  clearly,  in  the  light  of 
such  declarations,  it  is  impossible  to  con- 
clude otherwise  than  that  the  claasiftcatiou 
complained  of  has  a  reasonable  basis,  and 
that  the  exemption  of  national  banks,  etc., 
was  not  a  mere  arbitrary  selection. 

In  the  argument  for  plaintiff  in  error  no 
reference  is  made  to  the  claim  urged  bek>w 
of  the  protection  of  the  contract  clause  of 
the  Constitution.  The  claim  appears  to 
have  had  reference  to  a  provision  contained 
in  §  5  of  the  act  of  1007,  forbidding  the 
enforcement  of  contracts  made  in  violation 
of  the  act,  thereby  operating  to  deny  validi- 
ty to  such  contracts  when  made  by  those 
not  within  the  exempted  classes.  There  was 
power  to  enact  the  provision  (Missouri,  K. 
&  T.  Trust  Co.  V.  Krumseig,  172  U.  S.  351, 
358,  350,  43  L.  ed.  474,  476,  477,  19  Sup. 
Ct.  Rep.  170),  and,  as  said  by  the  court 
below,  the  contract  clause  of  the  Constitu- 
tion of  the  United  States  **doe8  not  give 
validity  to  contracts  which  are  properly 
prohibited  by  statute." 

The  supreme  court  of  errors  of  Connecti- 
cut did  not  err  in  its  judgment  of  affirm- 
ance. As,  However,  the  particular  classifica- 
tion here  assailed  has  not  been  the  subject 
of  express  consideration  in  any  prior  de- 
cision of  this  court,  and  hence  the  power 
to  make  it  cannot  be  said  to  have  been  so 
explicitly  foreclosed  as  to  cause  contention 
on  the  subject  to  be  obviously  frivolous,  the 
motion  to  dismiss  cannot  prevail  Louisville 
&  N.  R.  Co.  V.  Melton,  218  U.  8.  36,  ante, 
021,  30  Sup.  Ct  Rep.  676.  It  is,  how- 
ever, manifest  from  the  {inalysis  which  has 
been  made  of  prior  decisions,  that  apply- 
ing the  principles  settled  by  the  cases  w^ich 
have  *gone  before  the  contentions  now  [873 
advanced  against  the  correctness  of  the  judg- 
ment are  so  wholly  without  merit  as  not 
to  require  further  argument.  The  notion 
to  affirm  must  therefore  prevail. 

Affirmed* 
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DORIS  GRIFFITH,  alias  Doris  Griffin,  Plff. 

in  Err., 

V. 

STATE  OF  CONNECTICUT. 

(See  S.  C.  Reporter's  ed.  672.) 

This  case  is  governed  by  the  decision  inr 
Griffith  V.  Connecticut,  ante,  1151. 

[No.  515.] 

Submitted    November    28,    1910.      Decided 
December   12,   1910. 

IN  ERROR  to  the  Supreme  Court  of  Er- 
rors of  the  State  of  Connecticut  to  re- 
view a  judgment  which  affirmed  a  convic- 
tion in  the  Superior  Court  of  Hartford 
County,  in  that  state,  of  exacting  more  than 
15  per  cent  interest  on  a  loan.  Affirmed. 
See  same  case  below,  83  Conn.  1,  74  At). 
1068. 

Mr.  I.  Henry  Harris  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error. 

Mr.  Hngh  M.  Alcorn  argued  the  cause 
and  filed  a  brief  for  defendant  in  error. 

For  contentions  of  counsel,  see  their 
briefs  as  reported  in  Griffith  v.  Connecticut, 
ante,  1151. 

Mr.  Justice  White  delivered  the  opin- 
ion of  the  court: 

The  parties  to  this  record  are  the  same 
as  in  No.  514,  just  decided  [218  U.  S.  563, 
ante,  1151,  31  Sup.  Ct.  Rep.  132],  and  the 
questions  involved  are  the  same,  the  prosecu- 
tion being  for  similar  offenses  against  the 
Connecticut  act  of  1907.  Both  cases  were 
tried  together.  Upon  the  conviction  in  this, 
however,  the  trial  court  imposed  the  pen- 
alty of  imprisonment.  The  two  cases  were 
disposed  of  by  the  supreme  court  of  errors 
in  one  opinion.  As  the  decision  in  No. 
514  is  necessarily  controlling,  it  follows 
that  the  judgment  of  the  Supreme  Court 
of  Errors  of  Connecticut  must  be  and  it  is 
affirmed. 


57S]  •WILSON  R.  HUNTER,  Plff.  in  Err., 

V. 

MUTUAL  RESERVE  LIFE  INSURANCE 
COMPANY  et  al. 

(See  S.  C.  Reporter's  ed.  673-591.) 

Process  —  servicie  on  forelfrn  Insurance 
company  —  what  Is  doing  business. 

1.  The  receipt  by  a  foreign  insurance 
company  at  its  home  office  of  premiums  up- 
on policies  theretofore  issued,  together  with 
four  isolated  acts  extending  over  a  period 
of  three  years,  consisting  m  rewriting  an 
existing  policy,  sending  a  eheck  in  payment 
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of  a  policy,  to  be  delivered  upon  receipt  of 
certain  unpaid  assessments,  and  two  ad- 
justments within  the  state  of  claims  which 
have  accrued,  do  not  constitute  doing  busi- 
ness within  the  state  after  the  company's 
asserted  withdrawal  therefrom  in  good 
faith,  so  as  to  preclude  it  from  revoking  its 
designation  of  the  state  insurance  commis- 
sioner as  its  agent  to  receive  service  of 
process. 

[For  other  cases,,  see  Writ  and  Process,  67- 

77;   Corporations,   758-760,  in   Digest   Sup. 

Ct.    1908.) 
Process  —  service  on  foreign  Insurance 

company  —  revoking  designation  of 

state  officer. 

2.  A  foreign  insurance*  company,  upon 
withdrawing  from  the  state  in  good  faith, 
to  escape  tne  compulsion  of  N.  C.  act  of 
February  10,  1890,  requiring  it  to  become 
a  domestic  corporation  if  it  desires  to  con- 
tinue to  do  business  in  the  state,  may  re- 
voke its  appointment  of  the  state  insur- 
ance commissioner  as  its  agent  to  receive 
service  of  process,  so  far  as  claims  of  citi- 
zens of  other  states  are  concerned,  which 
are  assigned  after  such  withdrawal  to  a 
resident  of  the  state  for  collection,  althou*];h 
N.  C.  Laws  1899,  chap.  54,  continues  the 
authority  of  the  commissioner  in  force 
and  irrevocable  so  long  as  any  liability  of 
the  company  shall  remain  outstanding  in 
the  state. 
(For  other  cases,  see  Writ  and  Process,  67- 

77,  iu  Digest  Sup.  Ct.  1908.] 

[No.  39.] 

Argued  November  7,  1910.    Decided  Decem- 
ber 12,  1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judg- 
ment which  modified  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  for 
the  Second  Department  of  that  state,  en- 
forcing, upon  the  submission  of  an  agreed 
case,  certain  foreign  judgments  recovered 
upon  policies  of  life  insurance.    Affirmed. 

See  same  case  below,  184  N.  Y.  136,  -^ 
L.R.A.(N.S.)  — ,  76  N.  E.  1072,  6  A.  &  E. 
Ann.  Cas.  291. 

The  facts  are  stated  in  the  opinion. 

Note. — As  to  what  constitutes  doin^  busi* 
ness  by  a  foreign  corporation  within  the 
state — see  notes  to  Wagner  v.  Meakin,  33 
C.  C.  A.  585,  and  Ammons  v.  Brunswick- 
Balke-Collender  Co.  72  C.  C.  A.  622. 

On  single  or  isolated  transaction  by  for- 
eign corporation  as  doing  business  in  the 
state — see  note  to  A.  Booth  &  Co.  v.  Weig- 
and,  10  L.R.A.(N.S.)  693. 

On  service  of  process  on  foreign  cor- 
porations— see  notes  to  Eldred  v.  American 
Palace-Car  Co.  45  C.  C.  A.  3,  and  Cella 
Commission  Co.  v.  Bohlinger,  78  C.  C.  A. 
473 

On  service  on  state  officer  as  service  on 
foreign    corporation — see    note    to    Mutual 
Reserve  Fund  Life  Asso.  v.  Phelps,  47   L. 
ed.  U.  S.  987. 
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Simnii  Coun  or  thk  Unttd  Statu.  Oct.  Tnii, 

Hr.    Fan]   Armltase   argued   the   cauM  man  v.   McKeon,   36   N.   Y.  206;    Pbyfe  i. 

and  filed  >  brief  for  plaintiff  in  error:  Eimer,  45  N.  Y.  ]D2. 

A  Btate   liae  the  arhitrary   power   to  en.-  It  becomes  a.  material  iuquir;  to  aseertiin 

elude  foreign  insurance  companies  altogeth-  whether,  at  the  time  of  service  of  procna 

tr  from  her  territory.  in  January,   1902,  the  Mutual  Reserve  lu- 

Hooper  v.  California,  156  U.  S.  648,  6S6,  surance  Company  was  engaged  in  doing  biui- 

SQ  L.  cd.  29T,  300,  6  inters.  Com.  Bep.  610,  ness   within   the   state   of   North    CaTx>lina. 

16  tiup.  Ct.  Rep.  207.  For,  if  it  was,  it  cannot  be  aeriously  oonteat' 

The   business   of   insurance    is   not   oom-  ed  that  the  service  on  the  insurance  uHnmi*. 

meree.    The  contract  of  insurance  is  not  an  sioner  was  ineffectual  against  it 

instrumentality    of    commerce.      Issuing    a  Connecticut  Mut  L.  Ins.  Co.  v.  Spratlej, 

policy  ol  insurance  is  not  a  transaction  of  172  U.  S.  610,  43  L.  ed.  671,  19  Sup.  CL 

commerce.      Such   contracts   are   not   inter-  Rep.  303;  Mutual  Reserve  Fund  Life  Aiso. 

state  transactions,  though  the  parties  may  v.  Phelps,  supra. 

be  domiciled   in  different  states.     They  do  Upon  the  facts  herein,  the  defendant  com- 

not  constitute  >  part  of  the  commerce  be-  pony    continued    to    do   business    in    North 

tween  the  states.  Carolina  after  the  attempted  revocation  at 

Paul  V.  Virginia,  8  Wall.   188,   ID  L.  ed.  the  power  of  attorney  given  to   the  insur- 

357;    Fire   Asso.    of    Philadelphia    v.    Mew  ance  commissioner,  snd  was  actually  doing 

York,  lis  U.  S.  110,  30  L.  ed.  342,  7  Sup.  business  within  the  state  on  the  date  when 

Ct.  Rep,  108;  Crutcher  V.  Kentucky,  141  U.  service  of  process  was  nade  in  each  of  the 

S.  47,  3S  L.  ed.  649,  11  Bup.  Ct.  Rep.  S51 ;  HUits  resulting  in  the  four  judgments. 

Hooper  v.  California,  165  U.  8.  648,  U54,  31)  Cunnrcticut  Mut.  L.  Ins.  Co.  v.  Bprstley, 

L.  ed.  297,  300,  6  Inters.  Com.  Rep.  610,  16  172  U.  S.  602,  43  L.  ed.  569,  IS  Sup.  Ct.  Rep. 

Sup.  Ct.  Rep.  207.  308;    Mutual   Reserve   Fund   Life   Asao.  v. 

A  state  can  inhibit  the  negotration  of  in-  Phelps,  supra;  Mutual  Reserve  U  Ins.  Co. 

surance   policies   within   her   confinea,   even  v.  Birch,  200  V.  S.  612,  50  L.  ed.  020,  24 

through  the  medium  of  agents  sent  from  otii-  Sup.  Ct.  Rep.  762. 

•r  states.  So  long  as  the  defendant  continued  to  do 

Ibid.  business  in  the  state,  it  will  be  presunied  to 

A  state  has  the  power,  if  she  allow  any  have  assented  to  be  sued  within   the  state 

such   insurance  company   to  enter  her  con-  by  service  on  the  insurance  commissioner, 

fines,  to  determine  the  conditions  on  which  and  is  estopped  from  showing  either  tliat  it 

the  entry  shall  be  made,  and   the  right  to  has  not  filed  the  requisite  authority,  or  that 

enforce   any    conditions    so    imposed.      The  it  has  revoked  it. 

power   to   exclude   embraces    the   power    to  Baltimore  &  O.  R,  Co.  v.  Harris,  12  Wall 

regulate,   and   the   power   to  enact   and   to  66,  20  L.  ed.  364. 

enforce  such  regulations.  Clearly,  the  state  of  North  Carolina  had 

Hooper  v.  California,  166  U.  S.   048,  3D  the  right  to  prescribe  such  conditions  as  it 

L.  ed.  207,  6  Inters.  Com.  Rep.  810,  16  Sup.  saw  fit  before  allowing  a  foreign   corpora- 

Ct.  Rep.  207.  tion  to  do  business  within  its  borders. 

When  a  foreign  insurance  corporation  un-  Anglo-American  Provision  Co.  v.  Davis 
dertakes  to  transact  business  in  a  state  otli-  Provision  Co.  160  N.  Y.  filO,  88  Am.  St.  Rep. 
er  than  that  in  which  it  is  incorporated,  608,  62  N.  G.  687;  Hooper  v.  California,  su- 
it  submits    itKlf   to   the   authority   of   the  pra. 

courts  of  such  other  state,  and  is  bnund,  so  The  state  had  the  power  to  make  the  atat- 

long  as  that  business  continues,  by  the  stat-  "*«  »nd  power  of  attorney  broad  enough  to 

utory  provisions   respecting  the  method   of  authorize    the    insurance    commissioner    of 

such  courts  obtaining  jurisdiction  over  it.  *■■"*  «t«t«  *"  receive  proceaa  in  all  actions 

Pringle    V.    Woolworth,    90   N.   Y.    60D;  °'   ^'^   "»t'"re   "*   ^^'">'«   '*»   «•"'*•   ^^ 

People  V.  Commercial  Alliance  L.  Ins.  Co.  7  ^'"■™''*'*'"- 

App.  Div.  207,  40  N.  Y.  Supp.  289;   Oibbs  *"""'*'  ' 
V.  Queen  Ins.  Co.  03  N.  Y.  120,  20  Am.  Rep. 

613;  Douglass  v.  Phenii  Ins.  Co.  138  N.  Y.  .^'"'  '111' 1",^ " """"JT"" 

N.  E.  938;  Mutual  Reserve  Fund  Life  Asso.  Voumans  v.  Minnesota  Title  Ins.  i  T.  Co. 

V.  Phelps.  100  U.  8.  147,  47  L.  ed.  687,  23  „  Fed.  282;  Johnston  t.  Trade  Ins.  Co.  1S2 

Sup.  Ct.  Rep.  707;  Gibson  v.  Manufacturers'  Mas*.  432;   Witaon  t.  Martin-WilwMi  Auto- 

F.  ft  M.  Ina.  Co.  144  Mass.  81,  10  N.  B.  729;  matic  Fire  Alarm  Co.  149  Mass.  24,  20  N. 

Aldricb  V.  E.  W.  Blstchford  ft  Co.  176  Mass.  E.  318;  Mooney  v.  Buford  ft  G.  Mfg.  Co.  18 

360.  68  N.  E.  700;  People  v.  Fire  Asso.  of  C.  C.  A.  421.  34  U.  8.  App.  681.  72  Fed.  32: 

Philadelphia,   02   N.   Y.   311,   44   Am.   Rep.  Darlington  v.   Rogers,   38   Phila.   Ltg.   laL 

380;  Vose  V.  Cockcroft,  44  N.  Y.  415;  Sber-  IIS. 

11B6  118  U.  8. 


Aldrich  V.  E.  W.   Blatehford   ft  Co.   175 

.Queen  Ins.  Co.  03  N.  Y.  120,  20  Am.  Rep.    ""t!"-  "'',^^  "■  ^:  ^"*':  .   ,  ,.      .       „ 

;,5.  n«„„l.„  V   Pheni,  Tn.   k.   138  N   V         ^he  North  Carolina  statute  apphe.  to  all 
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Hunter  v.  Mutual  Reserve  L.  Ins.  Co. 


A  foreijirn  corporation  cannot,  as  a  price 
of  admission  to  a  state,  consent  to  being 
sued  there  in  all  actions  of  which  the  courts 
liave  jurisdiction,  and  appoint  a  state  otli* 
cer  to  receive  process  for  it,  and  then,  while 
continuing  to  do  business,  revoke  the  ap- 
pointment. 

Henrietta  Min.  &  Mill.  Co.  y.  Johnson, 
173  U.  S.  224,  43  L.  ed.  «76,  19  Sup.  Ct. 
Rep.  402;  State  y.  United  States  Mut.  Acci. 
Asso.  Co.  67  Wis.  624,  31  N.  W.  220;  Con- 
necticut Mut.  L.  Insr.  Co.  V.  Spratley,  supra; 
Commercial  Mut.  Acci.  Co.  v.  Davis,  213  U. 
S.  245,  53  L.  ed.  782,  29  Sup.  Ct.  Re|).  445; 
Mutual  Reserve  Fund  Life  Asso.  v.  Phelps, 
supra;  Khmian  v.  Tcutonia  Ins.  Co.  1  ^fc- 
Crary,  123,  1  Fed.  471. 

While  a  power  of  attorney  is  ordinarily 
revocable  at  will,  yet,  when  it  is  coupled 
with  an  interest,  or  given  as  security,  or 
aa  part  of  a  contract,  or  for  a  valuable  con- 
sideration which  the  law  deems  sufficient  to 
uphold  an  executory  contract,  or  when  it  is 
given  to  a  public  oflicer  of  the  state  for  the 
protection  of  its  citizens,  it  is  irrevocable. 

Mechcm,  Agency,  §  232;  MacOregor  v. 
Gardner,  14  Iowa,  326;  Eweirs  Evans,  Agen- 
cy, 110,  note  1;  2  Kent,  Com.  643;  Story 
Agency,  9th  ed.  587;  Terwilliger  v.  Ontario, 
C.  &  S.  R.  Co.  149  N.  Y.  87,  43  N.  E. 
432;  Collier  v.  Mutual  Reserve  Fund  Life 
Asso.  119  Fed.  619. 

In  filing  its  power  of  attorney  and  enter- 
ing into  the  agreement  with  the  state  that 
such  power  of  attorney  should  be  irrevoca- 
ble, defendant  did  so  with  full  knowledge 
of  the  provisions  of  the  Craig  act.  It  is 
conchisively  presume<l  to  have  entered  into 
this  contract  with  full  knowledge  of,  and 
subject  to,  the  provisions  of  that  act. 

Mutual  L.  Ins.  Co.  v.  Phinney,  178  U.  S. 
327,  44  L.  ed.  1088,  20  Sup.  Ct.  Rep.  906. 

Mr.  William  Hepburn  Russell  argued 
the  cause,  and,  with  Messrs.  Frank  H. 
Piatt  and  William  Beverly  Wiuslow,  filed  a 
brief  for  defendants  in  error: 

To  confer  jurisdiction  upon  the  courts  of 
a  state  to  render  a  judgment  against  a  for- 
eign corporation,  the  general  rule  is  that 
the  two  elements  must  exist  that  service  be 
made  upon  an  agent  of  the  company  who  the 
law  will  imply  is  authorized  to  receive  serv- 
ice of  process,  and  that  the  corporation  is 
engaged  in  doing  business  in  such  state. 

Pennoyer  v.  Neff,  96  U.  S.  714,  24  L.  ed. 
565;  St.  Clair  v.  Cox,  106  U.  S.  350,  27  L. 
ed.  222, 1  Sup.  Ct.  Rep.  354 ;  Goldcy  v.  Morn- 
ing News,  156  U.  S.  518,  39  L.  ed.  517,  15 
Sup.  Ct  Rep.  659;  Barrow  S.  S.  Co.  v.  Kane, 
170  U.  S.  JOO,  111,  42  L.  ed.  964,  008.  18 
Sup.  Ct.  Rep.  626 ;  Connecticut  Mut.  L.  Ins. 
Co.  V.  Spratley,  172  U.  S.  602,  43  L.  ed.  569, 
19  Sup.  Ct.  Rep.  308;  Conley  v.  Mathieson 
Alkali  Works.  190  U.  S.  406,  47  L.  ed.  1113, 
54  L.  ed. 


23  Sup.  Ct.  Rep.  728;  Pennsylvania  Lumber- 
men's Mut.  F.  Ins.  Co.  V.  Meyer,  197  U.  S. 
407,  49  L.  ed.  810,  25  Sup.  Ct.  Rep.  483; 
Peterson  v.  Chicago,  R.  I.  &  P.  R.  Co.  205 
U.  S.  364,  51  L.  ed.  841,  27  Sup.  Ct.  Rep. 
513;  Commercial  Mut.  Acci.  Co.  v.  Davis, 
213  U.  S.  245,  255,  63  L.  ed.  782,  787,  29 
Sup.  Ct.  Rep.  445. 

Tlie  converse  of  this  proposition  is  equal- 
ly true.  If  service  be  made  upon  an  official 
of  the  corporation  who  is  found  in  the  state, 
it  will  be  wholly  inclTective  to  confer  juris- 
diction over  such  corporation,  unless  the 
corporation  is  doing  business  in  the  state. 

Conley  v.  Mathieson  Alkali  Works,  supra; 
Geer  v.  Mathieson  Alkali  Works,  190  U.  S. 
428,    47  L.  ed.  1122,  23  Sup.  Ct.  Rep.  807. 

The  only  modification  which  has  been 
made  in  the  al>ove-stated  rule  is  that  where 
the  corporation  has  done  business  in  a  state, 
and  has  incurred  liabilities  to  residents  of 
the  state,  and  has  been,  as  a  condition  of 
being  permitted  to  do  such  business  and  to 
enter  into  contracts  in  the  state  with  the 
residents  thereof,  required  to  designate  an 
agent  in  the  state  upon  whom  process  might 
be  served,  that  designation  becomes  in  ef- 
fect a  vested  right  of  the  persons  making 
such  contracts,  of  which  neither  the  act  of 
the  cor]>oration  in  voluntarily  withdrawing 
from  doing  business  in  the  state,  nor  the  act 
of  tlie  state  itself  in  excluding  the  corpora- 
tion, can  deprive  them. 

Biggs  V.  Mutual  Reserve  P\ind  Life  Asso. 
128  N.  C.  5,  37  S.  E.  955;  Moore  v.  Mutual 
Reserve  Fund  Life  Asso.  129  N.  C.  31,  30 
S.  E.  637;  Woodward  v.  Mutual  Reserve 
L.  Ins.  Co.  178  X.  Y.  485,  102  Am.  St.  Rep. 
519,  71  y.  E.  10;  Birch  v.  Mutual  Reserve 
L.  Ins.  Co.  181  N.  Y.  583,  74  N.  E.  1115,  af- 
firmed in  200  U.  S.  612,  50  L.  ed.  620,  20 
Sup.  Ct.  Rep.  752;  Mutual  Reserve  Fund 
Life  Asso.  v.  Phelps,  190  U.  S.  147,  47  L.  ed. 
987,  23  Sup.  Ct.  Rep.  707. 

The  contention  that  service  upon  the  in- 
surance commissioner  was  sufficient  to  give 
iin  court  jurisdiction  rests  upon  the  lan- 
guage of  the  so-called  Willard  act  and  of  the 
power  of  attorney  executed  by  the  defend- 
ant corporation  pursuant  thereto.  These 
were  construed  by  the  court  of  appeals  ad- 
versely to  the  plaintiffs  contention.  Such 
conclusion  did  not  constitute  a  denial  of 
any  right  which  plaintiff  had  under  the  Con- 
stitution of  the  United  States,  and  was  cor- 
rect. 

Smithsonian  Institution  v.  St.  John,  214 
U.  S.  19,  53  L.  ed.  892,  29  Sup.  Ct.  Rep. 
601;  St.  Louis,  K.  C.  A  C.  R.  Co.  y.  Wabash 
R.  Co.  217  U.  S.  247,  ante,  762,  30  Sup.  Ct. 
Rep.  610. 

It  is  well  settled  that  a  power  of  attor- 
ney, although  irrevocable  in  terms,  is  revoca- 
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lilc  unlcsi>  coupled  with  an  interest  or  given 
I'or  a  consideration. 

Hunt  V.  Rousamanier,  8  Wheat.  174,  5  L. 
ed.  589;  Knapp  v.  Alvord,  30  Paige,  205,  40 
Am.  Dec.  241;  Story,  Agency,  Utli.  ed.  p. 
587,  §  476. 

The  fair  construction  of  the  so-called  Wil- 
lard  act  is  that  only  a  power  of  attorney 
which  sl'ould  be  irrevocable  as  to  those  per- 
sons who  contracted  with  the  corporation 
in  North  Carolina  was  required. 

Moore  v.  Mutual  Reserve  Fund  Life  Asso. 
and  Mutual  Reserve  Fund  Life  Asso.  v. 
Phelps,  supra. 

There  are  limitations  to  the  rule  that  a 
state  may  impose  any  condition  it  pleus(>t« 
in  permitting  foreign  corporations  to  enter 
the  state  to  do  business. 

Cable  v.  United  States  L.  Ins.  Co.  191  V. 
S.  288,  307,  48  L.  ed.  188,  103,  24  Sup.  Ct. 
Rep.  74. 

While  the  state  can  forbid  the  co'  poration 
coming  into  the  state  to  make  a  contract,  it 
cannot  forbid  its  citizens  lawfully  making 
a  contract  with  the  corporation  at  its  domi- 
cil,  and  thereafter  performing  the  contract 
through  the  mail. 

AUgeyer  v.  Louisiana,  165  U.  S.  578,  41 
L.  ed.  832,  17  Sup.  Ct.  Rep.  427. 

The  state  may  exclude  the  corporation 
from  its  borders  when  it  cannot  exclude  an 
individual,  but  it  cannot  impair  the  obli- 
gation of  its  contracts  any  more  than  it  can 
an  individual's,  nor  deprive  it  of  the  bene- 
fits which  flow  therefrom. 

Bedford  v.  Eastern  Bldg.  &  L.  Asso.  181 
U.  S.  227,  240,  45  L.  ed.  834,  844,  21  Sup. 
Ct.  Rep.  697. 

Before  it  revoked  the  appointment  of  the 
insurance  commissioner  of  North  Carolina 
as  its  attorney  upon  whom  process  could  be 
served  in  that  state,  the  Mutual  *  Reserve 
Fund  Life  Association  was  licensed  to  do 
business  in  that  state;  after  such  revoca- 
tion it  would  have  been,  as  to  any  new  busi- 
ness  which  it  might  have  done  in  the  state, 
violating  the  North  Carolina  law,  but  not 
subjecting  itself  to  the  jurisdiction  of  the 
North  Carolina  courts  over  its  person  by  so 
"doing  business."  Any  provision  in  the  stat- 
utes of  North  Carolina  making  it  subject  to 
such  jurisdiction  merely  because  it  was  "do- 
ing business"  in  violation  of  law,  without 
service  upon  a  then-authorized  agent  in  the 
state,  is  in  violation  of  the  Constitution  of 
the  United  States,  and  a  judgment  in  per- 
sonam against  it,  not  based  on  personal 
service  on  an  authorized  agent,  is  void. 

Caledonian  Coal  Co.  v.  Baker,  196  U.  S. 
432,  444,  49  L.  ed.  540,  645,  25  Sup.  Ct.  Rep. 
375;  Wetmore  v.  Karrick,  205  U.  S.  141,  61 
L.  ed.  745,  27  Sup.  Ct.  Rep.  434 ;  Cella  Com- 
juission  Co.  v.  Bohlinger,  8  L.R.A.(N.S.) 
637,  78  C.  C.  A.  467,  147  Fed.  419. 
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Mr.  George  W.  Field  also  argued  the 
cause  for  defendants  in  error. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  writ  of  error  is  prosecuted  to  review 
a  judgment  of  the  court  of  appeals  of  the 
state  of  New  York,  modifying  a  judgment 
of  the  supreme  court  of  that  state.  The 
judgment  of  the  court  of  appeals  was  re 
mitted  to  and  made  the  judgment  of  the  lat- 
ter court. 

The  action  was  brought  by  Hunter,  whom 
we  shall  call  plaintiff,  against  the  insurance 
company,  which  we  shall  refer  to  as  defend- 
ant, upon  five  judgments  obtained  in  the 
state  of  North  Carolina,  recovered  by  one 
Kmrick  W^adsworth,  a  citizen  of  North 
Carolina,  and  owned  by  plaintilT.  The  judg- 
ments were  recovered  upon  policies  of  insur- 
ance issued  by  defendant,  one  of  which  was 
issued  to  a  citizen  of  North  Carolina  while 
defendant  was  doing  business  there,  the 
others  to  citizens  of  New  York  and  New  Jer- 
sey. They  were  assigned  to  W^adsworth  long 
after  'defendant  bad  attempted  to  re-  [580 
move  from  North  Carolina.  Judgment  was 
rendered  for  their  full  amount  with  inter- 
est and  costs,  to  wit,  the  sum  of  $9,905,  by 
direction  of  the  appellate  division  of  the 
court,  to  which  the  case  was  submitted  upon 
an  agreed  statement  of  facts.  The  court 
of  appeals  reduced  the  same  by  the  amount 
of  the  four  judgments  recovered  on  the  poli- 
cies issued  in  New  York  and  New  Jersey. 
The  Federal  question  presented  is  whether 
due  faith  and  credit  was  refused  to  the 
judgments,  in  violation  of  the  Constitution 
of  the  United  States. 

The  judgments  were  obtained  by  default, 
after  service  made  upon  the  insurance  com- 
missioner  of  the  state.  The  decision  of  the 
case  turns  upon  the  validity  of  the  service. 

The  defendant  is  a  life  insurance  com- 
pany, organized  under  the  laws  of  New 
York.  Prior  to  March  13,  1809,  it  was  duly 
admitted  to  do  business  in  the  state  of 
North  Carolina,  it  complying  with  the  laws 
of  the  state  successively  passed,  which  re- 
quired insurance  companies  to  appoint 
agents  upon  whom  service  of  process  conk! 
be  made. 

On  March  6,  1899,  the  legislature  passed 
a  law  known  as  the  Willard  law.  The  law 
prescribed  that  no  foreign  insurance  com- 
pany should  do  business  in  the  state  until 
it  had,  by  a  duly  executed  instrument,  filed 
in  the  office  of  the  secretary  of  state,  con- 
stituted and  appointed  the  insurance  com- 
missioner its  true  and  lawful  attorney,  upon 
whom  all  lawful  process  in  any  action  or 
legal  proceedings  might  be  served,  and 
agreed  that  such  service  sliould  have  the 
same   force   and   validity    as    if    served  oa 
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the  company,  and  thai  "the  authority  there- 
of should  "continue  in  force  irrevocable  so 
long  as  any  liability  of  tlie  company" 
should  ''remain  outstanding-  in  this  com- 
monwealth." Chapter  54  of  the  Laws  of 
1899. 

On  or  about  the  13th  of  April,  defendant 
executed  the  power  of  attorney  required,  and 
581]  thereupon  a  license  *was  issued  to  it 
to  do  business,  as  provided  by  law,  under 
which  it  did  business  in  the  state  for  a  time. 

The  legislature  which  passed  the  Wiltard 
law  passed  also  a  law  called- the  Craig  act, 
by  which  it  was  provided  that  any  foreign 
insurance  company  desiring  to  do  business 
in  the  state  after  June  1  then  ensuing 
must  become  a  domestic  corporation  of  the 
state.  There  were  severe  penalties  pre- 
scribed for  the  violation  of  the  act.  The 
company  was  subjected  to  a  penalty  of  $200 
a  day  for  every  day  it  "continued  to  oper- 
ate or  do  business  without  having  complied 
with  the  requirements  of  the  act/'  and  it 
was  deprived  of  the  right  of  suing  in  the 
state  courts,  or  to  enter  into  any  new  con- 
tracts, or  enforce  those  it  had  made.  In 
addition  to  the  penalty  of  $200,  it  was  sub- 
jected to  a  penalty  of  $500  for  each  day 
that  it  did  business  after  the  1st  day  of 
June,  1899,  "without  first  becoming  a  do- 
mestic corporation." 

The  act  took  effect  on  the  10th  of  Feb- 
ruary, 1899.  In  May  of  that  year  the  board 
of  directors  of  defendant  passed  a  resolu- 
tion to  withdraw  from  the  state,  and  to  dis- 
pense with  and  terminate  the  services  of 
all  of  its  agents.  It  also  revoked  the  au- 
thority of  the  insurance  commissioner  to  act 
as  its  attorney  to  receive  service  of  process. 
A  certified  copy  of  the  resolution  was  served 
on  the  commissioner,  and  the  agents  of  the 
company  were  withdrawn  from  the  state, 
the  premiums  upon  the  policies  theretofore 
issued  by  it  being  remitted  by  mail  to  its 
home  ofiice,  where  the  policies  and  premiums 
were  payable,  and  losses  upon  policies  being 
paid  by  check  from  its  ofiice.  Outside  of 
this  the  record  shows  four  transactions :  ( 1 ) 
The  rewriting  of  a  policy  of  insurance  in 
1899,  originally  issued  in  1886,  which  was 
mailed  from  its  office  in  New  York;  (2) 
sending  a  check  in  payment  of  a  policy  is- 
sued prior  to  May  17,  1899,  to  be  delivered 
upon  receipt  of  certain  unpaid  assessments; 
(3)  the  adjustment  in  North  Carolina,  in 
June,  li602,  of  a  loss  upon  a  policy  issued 
682]  in  Washington,  *Di strict  of  Columbia, 
the  beneficiary  having  removed  to  North 
Carolina;  (4)  the  adjustment,  by  an  attor- 
ney employed  for  the  purpose,  of  a  claim  up- 
on a  policy  written  in  North  Carolina  prior 
to  May  17,  1899.  The  two  first  transactions 
were  prior  to  the  beginning  of  the  actions 
54  li.  ed. 


in  which  the  judgments  were  recovered,  and 
the  two  last  were  subsequent  to  that  time. 
Tliese  are  the  transactions  upon  which 
plaintiff  relies  to  establish  that  defendant 
was  doing  business  at  that  time  in  the 
state. 

Three  of  the  policies  upon  which  judg- 
ments were  recovered  were  issued  in  the 
state  of  New  York  long  prior  to  tlie  year 
1899.  The  fourth  policy  was  issued  in  New 
Jersey,  also  prior  to  1899.  The  assignments 
to  Wadsworth  were  made  in  December  and 
January,  1902,  and  the  suits  were  begun  on 
January  20,  1902. 

There  is  no  controversy  over  the  power 
of  the  state  to  pass  the  Willard  and  Craig 
acts,  so  called,  or  to  make  their  provision 
conditions  upon  which  foreign  insurance 
corporations  could  do  business  in  the  state. 
The  controversy  is  over  the  duration  of  the 
conditions.  The  decision  upon  thatj^  plain- 
tiff contends,  depends  upon  the  question 
whether  the  insurance  company  was  doing 
business  in  the  state  at  the  time  the  actions 
on  the  policies  were  brought  and  process 
served ;  and,  insisting  that  it  was,  cites  Con- 
necticut Mut.  L.  Ins.  Co.  T.  Spratley,  172 
U.  S.  602,  43  L.  ed.  569,  19  Sup.  Ct.  Rep. 
308;  Mutual  Reserve  Fund  Life  Asso.  v. 
Phelps,  190  U.  S.  147,  47  L.  ed.  987,  23  Sup. 
Ct.  Rep.  707.  Plaintiff  further  insists  that, 
even  if  it  be  assumed  that  defendant  had 
withdrawn  from  the  state  in  good  faith,  and 
had  ceased  to  do  business  therein  after  May 
18,  1899,  it  was  still  liable  to  be  sued  in  the 
courts  of  the  state  "in  any  action  or  local 
proceeding  of  every  nature  of  which  the 
courts  of  North  Carolina  had  jurisdiction," 
and  that  the  insurance  commissioner  was 
its  agent  to  receive  service  of  process.  This 
contention  is  based  on  the  provision  of  the 
statute  which  continues  the  authority  of 
the  commissioner  "in  force  and  irrevocable 
so  long  as  any  'liability  of  said  com-  [58S 
pany  remains  outstanding  in  said  state.** 

If  the  situation  of  defendant,  regarding 
what  it  had  done  and  its  obligations,  was 
exactly  expressed  by  the  contentions  of 
plaintiff,  they  might  be  irresistible.  But 
not  only  the  Willard  act,  but  the  Craig  aet, 
must  be  considered  in  determining  defend- 
ant's conduct.  It  had  done  business  in  the 
state,  and  the  former  act  became  a  part  of 
its  obligations  to  its  policy  holders.  The 
latter  act  imposed  new  conditions  upon  it, 
and  as  an  alternative  to  compliance  with 
them,  required  it  to  remove  from  the  state. 
An  evasion  of  the  requirement  was,  as  we 
have  seen,  severely  penalized.  Money  penal- 
ties, one  of  $200  and  one  of  $500,  for  every 
day  it  should  do  business  after  the  1st  of 
June,  1899,  were  imposed  upon  it,  and  no 
contract  it  should  make  or  had  made  could 
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be  enforced  in  the  courts  of  the  state.  Such 
were  the  alternatives  presented  by  the  Craig 
act.  In  other  word?,  defendant  was  given 
the  choice  to  become  a  domestic  corporation 
or  go  out  of  the  state.  It  chose  to  go  out 
of  the  state,  and  adopted  the  only  way  it 
could  to  do  so.  We  think  such  course  was 
open  to  it,  and  we  see  no  reason  to  question 
its  good  faith. 

It  is,  however,  contended  that  defendant 
"persisted  in  doing  business  in  the  state, 
and  was  so  found  at  the  time  of  the  service 
of  process  in  question."  Four  instances  are 
adduced  to  sustain  the  contention,  two  of 
which  occurred  in  1809  and  two  in  1002. 
These  instances  have  no  relation  to  one  an- 
other, and  no  relation  to  the  transactions 
upon  which  the  judgments  were  based.  He- 
tween  the  first  two  and  the  last  two  there 
was  an  interval  of  three  years,  and  yet  it  is 
insisted  that  there  was  such  connection 
between  them  that  they  constituted  doing 
business  continuously  in  the  state,  and  the 
defendant  was  hence  precluded  from  revok- 
ing its  power  of  attorney  to  the  insurance 
commissioner.  The  contention  of  plaintiff,  so 
584]  far  as  based  on  the  ^instances  adduced, 
encounters  a  great  difficulty.  They  were 
not  new  business.  Th^y  related  to  old 
transactions,  and  were  intended  only  to  ful- 
fil their  obligations.  This  was  the  plain 
duty  of  defendant, — a  duty  which  it  could 
not  evade,  nor  could  the  state  even  prevent 
it.  Bedford  v.  Eastern  Bldg.  &  L.  Asso. 
181  U.  S.  227,  45  L.  ed.  834,  21  Sup.  Ct. 
Hep.  507.  Between  doing  business  for  such 
purposes  and  doing  business  generally  there 
is  quite  a  difference.  If  not,  the  conse- 
quences are  somewhat  serious.  Tlie  Craig 
act,  as  we  have  seen,  imposes  a  penalty  of 
$700  a  day  for  each  day  after  the  1st  day 
of  June,  1899,  that  a  foreign  corporation 
shall  do  business  in  the  state  without  con- 
forming to  the  provisions  of  the  act. 

Plaintiff,  however,  presses  with  earnest- 
ness, in  support  of  his  contention,  the  fol- 
lowing cases:  Connecticut  Mut.  L.  Ins.  Co. 
V.  Spratley,  172  U.  S.  602,  43  L.  ed.  500, 
19  Sup.  Ct.  Rep.  308;  Mutual  Reserve  Fund 
Life  Asso.  v.  Phelps,  190  U.  S.  147,  47  L. 
ed.  987,  23  Sup.  Ct.  Rep.  707;  Mutual  Re- 
serve L.  Ins.  Co.  V.  Birch,  200  U.  S.  612, 
50  L.  ed.  620,  26  Sup.  Ct.  Rep.  752;  Com- 
mercial Mut.  Acci.  Co.  V.  Davis,  213  U.  S. 
245,  53  L.  ed.  782,  29  Sup.  Ct.  Rep.  445.    . 

In  the  Spratley  Case  the  life  insurance 
policy  which  was  the  subject  of  the  suit  was 
issued  by  the  insurance  company  when  it 
was  conceded ly  present  and  doing  business 
in  the  state  of  Tennessee.  The  service  was 
upon  an  agent  by  the  name  of  Chaffee,  sent 
to  investigate  into  the  circumstances  of  the 
death  of  Spratley  and  the  claims  of  his 
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I  widow.  These  facts  distinguish  the  case  from 
the  one  at  bar.  Hut  certain  language  of 
the  court  is  quoted  to  establish,  not  ouly 
was  the  insurance  company  so  doing  busi- 
ness in  the  state  as  to  justify  service  of 
process  upon  the  agent  appointed  by  the 
company,  but  doing  business  generally.  The 
court,  through  Mr.  Justice  Peckham,  said: 

*'VVe  think  the  evidence  in  this  case  sliowt 
that  the  company  was  doing  business  within 
the  state  at  the  time  of  this  service  of  proc- 
ess. From  1870  until  1804  it  had  done  an 
active  business  throughout  the  state  by  its 
agents  *  therein,  and  had  issued  poll-  [585 
cies  of  insurance  upon  the  lives  of  citizens 
of  the  state.  How  many  policies  it  had  so 
issued  does  not  apj)ear.  its  action  in  July, 
1894,  in  assuming  to  withdraw  from  the 
state,  was  simply  a  recall  of  it^^  agents  do- 
ing business  therein,  the  giving  of  a  notice 
to  the  state  insurance  commissioner,  and 
a  refusal  to  take  any  new  risks  or  to  issue 
any  new  policies  within  the  state.  Its  out- 
standing policies  were  not  affected  thereby, 
and  it  continued  to  collect  the  premiums 
upon  them  and  to  pay  the  losses  arising 
thereunder,  and  it  was  doing  so  at  the  time 
of  the  service  of  process  upon  its  agent." 

And  further: 

*'It  cannot  be  said  with  truth,  as  we 
think,  that  an  insurance  company  does  no 
business  within  a  state  unless  it  have  agents 
therein  who  are  continuously  seeking  new 
risks,  and  it  is  continuing  to  issue  new  poli- 
cies upon  such  risks.  Having  succeeded  in 
taking  risks  in  the  state  through  a  numlier 
pf  years,  it  cannot  be  said  to  cease  doin^ 
business  therein  when  it  ceases  to  obtain  or 
ask  for  new  risks  or  to  issue  new  policies, 
while  at  the  same  time  its  old  policies  con- 
tinue in  force  and  the  premiums  thereon 
are  continuously  paid  by  the  policy  holders 
to  an  agent  residing  in  another  state,  and 
who  was  once  the  agent  in  the  state  where 
the  policy  holders  resided.  This  action  on 
the  part  of  the  company  constitutes  doing 
business  within  the  state,  so  far  as  is  neces- 
sary, within  the  meaning  of  the  law  upon 
this  subject.  And  this  business  was  con- 
tinuing at  the  time  of  the  service  of  proc- 
ess on  Mr.  Chaffee  in  Memphis." 

This  reference  to  the  law  in  th^  state 
must  be  considered.  A  statute  of  the  state 
provided  that  process  might  be  served, upon 
any  agent  of  a  corporation  doing  business 
in  the  state,  found  within  the  county  where 
the  suit  was  brought,  no  matter  what  char- 
acter of  agent  such  person  might  be,  and  io 
the  absence  of  such  an  agent  it  'should  [58€ 
be  sufficient  to  serve  process  upon  any  per- 
son found  in  the  county  who  represented 
the  corporation  at  the  time  of  the  transac- 
tion out  of  which  the  suit  arose  took  place. 
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It  was  under  this  statute  that  service  was 
made  upon  Chaffee.  This  service  v/as  held 
good,  this  court  saying,  in  addition  to  what 
iias  been  quoted  above:  "Even  though  we 
might  be  unprepared  to  say  that  a  service 
of  process  upon  'any  agent'  found  within 
the  county,  as  provided  in  the  statute,  would 
be  sufTicient  in  the  case  of  a  foreign  cor- 
poration, the  question  for  us  to  decide  is 
whether,  upon  the  facts  of  tliis  case,  the 
service  of  process  upon  the  person  named 
was  a  sufficient  service  to  give  jurisdiction 
to  the  court  over  this  corporation." 

Furtiier  explanation  of  the  language  of 
the  court  is  contained  in  the  following  pas- 
sage: 

"A  vast  mass  of  business  is  now  done 
throughout  the  country  by  corporations 
which  are  chartered  by  states  other  than 
those  in  which  they  are  transacting  part* 
of  their  business,  and  justice  requires  that 
some  fair  and  reasonable  pieans  should  ex- 
ist for  bringing  such  corporations  within 
the  jurisdiction  of  the  courts  of  the  state 
where  the  business  was  done,  out  of  tchich 
the  dispute  arises,**     (Italics  ours.) 

Mutual  Reserve  Fund  Life  Asso.  v. 
Phelps  is  distinguished  from  the  case  at 
bar  by  the  same  features  that  distinguish 
the  Spratley  Case  from  it.  The  suit  was 
brouglit  by  a  citizen  of  the  state  of  Ken- 
tucky upon  a  policy  issued  when  the  asso- 
ciation was  doing  a  general  business  in  the 
state  through  regular  agents,  under  a  li- 
cense from  the  state.  Tlie  commissioner 
subsequently  canceled  its  license,  and  it 
withdrew  its  agents  from  the  state.  The 
service  of  process  in  the  action  was  never- 
theless made  upon  the  commissioner  and 
sustained.  It  was  stipulated  by  the  parties 
that  outstanding  polices  were  continued  in 
force  after  the  action  of  the  commissioner, 
on  which  the  association  had  collected  and 
was  collecting  dues,  premiums,  and  assess- 
ments, and  this  court  held,  on  the  authority 
587]  'of  the  Spratley  Case,  that  the  associa- 
tion was  doing  business  in  the  state.  These 
general  words  must  be  qualified,  as  we  have 
seen,  like  words  in  the  cited  case  should  be 
qualified,  to  protect  transactions  which  had 
b^n  entered  into,  and  to  give  them  the  ben- 
efit of  the  law  in  view  of  which  they  were 
made.  This  court  said:  'The  plaintiff  was 
a  citizen  of  Kentucky,  and  the  cause  of 
action  arose  out  of  transactions  had  between 
the*  plaintiff  and  defendant  while  the  lat- 
ter was  carrying  on  business  in  the  state 
of  Kentucky,  under  license  from  the  state." 
And  it  was  said  of  the  statute  that  it  and 
"other  kindred  statutes  enacted  in  various 
states  indicate,  the  purpose  of  the  state  that 
foreign  corporations  engaging  in  business 
within  its  limits  shall  submit  the  contro- 
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versies  growing  out  of  that  business  to  its. 
courts,  and  not  compel  a  citizen  for  such 
a  controversy  to  seek,  for  the  purpose  of 
enforcing  his  claims,  the  state  in  which  the 
corporation  had  its  home." 

Mutual  Reserve  L.  Ins.  Co.  v.  Birch  was- 
a  like  case.  Certain  judgments  which  were 
sued  on  in  New  York  were  Obtained  in  ac- 
tions upon  policies  issued  when  the  insur- 
ance company  was  doing  its  regular  busi- 
ness in  the  state  of  North  Carolina,  and 
antedated  its  resolution  to  withdraw  from 
the  state.  The  case  was  rested  in  the  court 
of  appeals  of  New  York  on  Woodward  v. 
Mutual  Reserve  L.  Ins.  Co.  178  N.  Y.  490,. 
102  Am.  St.  Rep.  619,  71 VN.  E.  10.  It  was 
said  in  that  case  that  the  stipulation  of 
the  company  in  regard  to  service  of  proc- 
ess l)ecame  an  obligation  of  the  com- 
pany precisely  as  though  it  "had  been 
incorporated  in  the  policies;  and  there- 
after, whether  the  company  continued  to  do 
business  in  the  state  or  not,  policy  holders 
could  commence  action  by  service  upon  the 
secretary  of  state,"  subsequently  changed 
to  the  insurance  commissioner.  Woodward 
V.  Mutual  Reserve  L.  Ins.  Co.  was  cited 
by  this  court  in  its  opinion  sustaining  tne- 
judginent  in  the  Birch  Case. 

Commercial  Mut.  Acci.  Co.  v.  Davis  has 
the  same  ^characteristics  as  the  cases  [588 
which  we  have  reviewed,  and  needs  no  other 
comment  than  that  it  repeated  the  doctrine- 
of  the  other  cases. 

.  The  first  contention  of  plaintiff  is  there- 
fore untenable.  Tlic  next  contention  is  that, 
even  if  defendant  did  withdraw  from  the- 
state  in  good  faith,  the  authority  to  the 
insurance  commissioner  to  receive  service 
of  process  continued  as  long  as  the  company 
had  outstanding  liabilities  in  the  state. 
And  this,  it  is  insisted,  constituted  the 
duration  of  the  authority  not  only  for  causes 
of  action  arising  in  the  state,  but  for  causes 
of  action  arising  in  other  states.  In  other 
words,  that  the  language  of  the  statute  i8> 
not  limited  by  its  purpose  to  protect  the  res- 
ident policy  holders  of  the  company,  but  for 
the  benefit  of  every  litigant  upon  any  cause 
of  action;  and,  to  use  the  graphic  language 
of  the  court  of  appeals,  to  "perpetuate  n 
local  forum  to  which,  under  guise  of  an 
assignment  to  some  resident,  nonresidents 
of  far  distant  states  might  fTock  for  the 
purpose  of  instituting  litigation  upon  con- 
tracts issued  to  them  at  their  homes,  against 
a  corporation  there  readily  subject  to  serv- 
ice, and  which'  long  before  had  attempted 
in  good  faith  to  withdraw  from  the  juris- 
diction thus  hunted  out."  [184  N.  Y.  144, 
—  L.R.A.(N.S.)  — ,  76  N.  E.  1074,  6  A.  & 
E.  Ann.  Cas.  294.] 

This. if  certainly  the  logical  eonsequence- 
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of  plaintiff's  contention,  and  to  sustain  itr 
lie  relies  upon  Johnston  v.  Trade  Ins.  Co.  1 
132  Mass.  432;  Wilson  v.  Martin-Wilson 
Automatic  Fire  Alarm  Co.  140  Mass.  24, 
20  N.  E.  318;  Biggs  v.  :Mutual  Reserve 
Fund  Life  Asso.  128  N.  C.  5,  37  S.  E.  955. 
A  statute  like  that  of  North  Carolina  was 
construed  in  the  Massachusetts  cases,  and 
therefore  the  construction  given  to  it  is  in- 
structive. In  all  of  the  cases  the  corpora- 
tion had  ''a  domicil  of  business  in  the  com- 
monwealth," to  use  the  language  of  the 
supreme  judicial  court  of  Massachusetts, 
and  the  court  recognized  that  the  right  to 
^ue  upon  cause  of  action  arising  in  another 
state  was  not  within  ''the  main  purpose*'  of 
the  statute  passed  on;  indeed,  that  it  "was 
not  framed  for  that  purpose,''  but  decided 
5 8 9] that  *".the  words  'all  lawful  processes 
in  any  action  or  proceeding'  must  be  held 
to  include  all  actions  which  might  lawfully 
be  brought  against  a  company  thus  having 
a  domicil  of  business  in  this  commonwealth." 
In  Wilson  v.  Martin-Wilson  Automatic  Fire 
Alarm  Co.  the  contract  sued  on  was  made 
in  the  state,  and  was  to  be  performed  there. 

In  Biggs  V.  Mutual  Reserve  Fund  Life 
Asso.  the  policy  on  which  the  action  was 
based  was  issued  to  a  resident  of  the  state. 
The  language  of  the  court  was  quite  gen- 
<^ral.  The  court  did  not  discuss  whether  it 
was  "  'ceasing  to  do  business  in  the  state' 
to  transact  that  business  through  agents  lo- 
cated outside  of  the  state,  by  means  of  the 
mail,"  though  it  may  be  said  that  the  court 
expressed  doubt  of  it  by  referring  to  the 
Spratley  Case.    It  was  said: 

"It  is  sufficient  to  point  out  that  the  stat- 
ute requires  the  power  of  attorney  to  be 
irrevocable,  not  'as  long  as  the  company  con- 
tinues to  do  business'  in  this  state,  but  as 
long  as  'any  liability  of  the  company  re- 
mains outstanding'  in  this  state,  and  the 
contract  with  the  state,  as  expressed  in  the 
power  of  attorney  filed  by  the  company,  so 
sfjecifies.  No  amount  of  authorities  having 
a  more  or  less  fancied  analogy  can  over- 
■come  these  plain  words  of  the  statute,  and 
of  the  power  of  attorney  drawn  and  filed 
in  conformity  thereto.  Green  v.  Equitable 
Mut.  Life  k  Endowment  Asso.  105  Iowa, 
028,  76  N.  W.  636;  Ben  Franklin  Ins.  Co. 
V.  Gillett,  64  Md.  213." 

This  general  language  must  be  considered 
in  reference  to  th^  case, — a  conclusion  which 
is  justified  by  the  decision  of  the  court  in 
Moore  v.  Mutual  Reserve  Fund  Life  Asso. 
129  N.  C.  31,  39  S.  E.  637,  where  it  is  said 
that  the  state,  having  the  right  to  pre- 
scribe the  terms  upon  which  the  insurance 
-company  might  carry  on  its  business  in  the 
state,  and  the  company,  "being  permitted, 
proceeded  to  make  contracts  with  citizens 


of  the  state,  and  became  liable  to  tlicm  un- 
der these  contracts.  One  of  the  proviKitnis 
upon  which  defendant  was  allowed  to  do 
business  here  was  that  James  R.  Young, 
insurance  commissioner,  and  his  successors 
in  office,  'should  be  constituted  its  [590 
agent,  upon  whom  service  of  process  might 
be  made,  and  that  said  agency  should  con- 
tinue so  long  as  the  defendant  had  any  lia- 
bilities remaining  unsatisfied  in  this  state, 
arising  from  or  out  of  its  said  business 
of  insurance."  As  to  the  revocation  of  the 
authority  of  the  commissioner,  the  court 
said: 

"It  is  conceded  that,  as  a  general  rule,  a 
principal  has  the  right  to  revoke  a  power 
of  attorney  at  any  time,  whether  it  is  in 
terms  irrevocable  or  not.  But  to  this  gen- 
eral rule  there  are  well-established  excep- 
tions, as  to  where  it  is  coupled  with  an 
interest,  or  where  it  is  contractual  in  its 
nature,  given  for  a  consideration  and  for 
the  protection  of  someone  or  some  interest. 
In  our  opinion  this  power  falls  under  this 
exception  to  the  general  rule.  It  was  con- 
tractual in  its  nature,  was  given  upon  con- 
sideration that  defendant  should  have  the 
right  to  carry  on  its  business  in  this  state, 
and  for  the  protection  of  those  who  should 
deal  with  the  defendant." 

Manifestly,  this  means  who  should  deal 
with  the  defendant  in  the  state.  The  facts 
in  the  case  at  bar  are  different  from  the  ci^ 
ed  cases.  The  policies  upon  which  the  four 
judgments  were  recovered  were  not  issued 
in  North  Carolina,  and,  not  having  been  is- 
sued under  the  faith  of  its  laws,  are  not  en- 
titled to  their  remedial  sanction.  The  facts 
in  this  case  are  also  different  from  those 
in  the  Massachusetts  cases.  Defendant  did 
not  have  "a  domicil  of  business"  in  the 
state,  nor  were  the  contracts  to  be  per- 
formed there.  It  in  good  faith  withdrew 
from  the  state, — ^withdrew,  indeed,  under 
the  compulsion  of  law.  We  say  "under  com- 
pulsion of  law,"  for  clearly  the  Craig  act  re- 
quired that  as  an  alternative  to  compliance 
with  its  provisions.  It  presented  a  choice 
to  defendant  of  one  of  two  courses.  De- 
fendant accepted  one  of  them,  that  is,  with- 
drew from  the  state,  and  revoked  the  pow- 
er which  it  had  given  to  the  insurance  com- 
missioner to  accept  service  for  it.  Revoked  it 
as  fAr  as  it  could  do  so.  It  'could  not  [591 
revoke  it  as  to  any  "interest  or  right  found- 
ed or  created  upon  faith  thereof,"  and  which 
"required  its  perpetuation  and  continuance,** 
as  the  court  of  appeals  has  correctly  said, 
and  we  think  with  that  learned  court,  that 
it  would  be  extremely  inequitable  to  re- 
gard it  as  irrevocable  to  plaintiff  and  those 
in  his  situation.  Indeed,  it  is  not  within 
tho  cuntoniplntion  of  the  statute  that  the 

2t8  V.  & 


1910. 


Oalixeb  ▼.  Michigan  ex  bel.  Ellis. 


691 


authority    to   the   commissioner    is    to    be 
available  to  those  in  the  situation  of  plain- 
tiff. 
Judgment  affirmed. 


JOHN  F.  CALDER,  David  A.  Crow,  John 
£.  More,  Thomas  H.  Keogh,  and  Willard 
Kingsley,  Plffs.  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  MICHIGAN, 
BY  THE  ATTORNEY  GENERAL,  AT 
THE  RELATION  OF  GEORGE  E.  EL- 
LIS, Moses  Taggart,  and  Samuel  A. 
Freshney. 

(See  S.  C.  Reporter's  ed.  591-601.) 

Courts  —  relation  to  legislative  depart- 
ment —  mode  and  policy  of  legisla- 
tion. 

1.  The  knowledge,  negligence,  methods,  or 
motives  of  the  legislature  will  not  be  in- 
quired into  by  the  courts  in  determining  the 
validity  of  a  statute  repealing  a  corporate 
charter,  if  the  statute  is  passed  in  due  form. 

(For  other  cnses.  see  Courts,  127-137,  In  Di- 
gest Sup.  Ct.  1008.] 

Statutes  —  who  may  assail  validity. 

2.  The  directors  of  a  corporation  do  not 

represent  the  bondholders,  so  as  to  urge  the 

invalidity  as  to  them  of  a  statute  repealing 

the  corporate  charter. 

(For  other  cases,  see  Statutes,  53-60,  in  Di- 
gest Sup.  Ct.  1908.] 

Constitutional  law  —  Impairing  con- 
tract obligations  —  repeal  of  corpo- 
rate charter. 

3.  The  bonded  indebtedness  of  a  corpora- 
tion is  subject,  not  paramount,  to  the 
reservation  in  the  corporate  charter  of  the 
power  to  repeal. 

[For  other  rnsos.  see  Constitutional  Law, 
1386-1412.  in   Digest  Sup.  Ct.   1908.] 

Constitutional  law  —  Impairing  con- 
tract oblif^ations  —  repeal  of  corpor- 
ate charter. 

4.  The  existence  of  an  i^nexpired  fran- 
chise granted  by  a  municipality  to  a  water- 
worlvs  company,  which  is  included  in  the 
company's  bonded  debt,  did  not  prevent  the 
exercise,  by  Mich.  Local  Acts  1905,  act  No. 
492,  of  the  state's  reserved  right  to  repeal 
the  company's  cliarter,  under  which  the 
corporate  directors  may  be  ousted  from 
acting  as  a  body  corporate,  under  the  cor- 
porate name. 

[For  other  cases,  see  Constitutional  Law, 
1380-1412,  in   Digest   Sup.   Ct.  1908.1 

[No.  68.] 

Argued  November  29  and  30,  1910.    Decided 
December  12,  1910. 

Note. — As  to'  reserved  pqwer  to  alter, 
amend,  or  repeal  corporate  charter — see 
notes  to  Greenwood  v.  Lnion  Freight  R.  Co. 
26  L.  ed.  U.  S.  961 ;  and  Omaha  Water  Co. 
V.  Omaha,  77  C.  C.  A.  281. 
54  li.  ed. 


IN  ERROR  to  the  Supreme  Court  of  tlic 
State  of  Michigan  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Kent  County,  in  that  state,  oust- 
ing tlie  directors  of  a  corporation  wliose 
charter  had  been  repealed  from  acting  as  a 
body  corporate,  under  the  corporate  name. 
Affirmed. 

See  same  case  below,  153  Mich.  724,  12(1 
Am.  St.  Rep.  650,  117  N.  W.  314. 

The  facts  are  stated  in  the  opinion. 

Mr.  Willard  Klnglcy  argued  the  cause, 
and,  with  Mr.  John  E.  More,  filed  a  brief 
for  plaintiffs  in  error: 

Tlie  distinction  between  a  reserved  power 
to  alter  or  repeal,  "at  the  pleasure  of  the 
legislature,"  as  in  Greenwood  v.  Union 
Freight  R.  Co.  105  U.  S.  13,  26  L.  ed.  961, 
and  the  general  reserved  right  to  alter, 
amend,  or  repeal,  without  any  qualifying 
words,  is  well  illustrated  by  comparing 
this  Greenwood  Case  with  the  case  of  Lake 
Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U.  S. 
684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep.  565. 
■  Another  illustration  showing  the  differ- 
ence  between  a  special  pleasure  clause  and 
a  general  clause  will  be  found  in  the  case  of 
Berger  v.  United  States  Steel  Corp.  63  X. 
J.  Eq.  809,  53  Atl.  68. 

The  usual  reserved  power  to  amend  or 
repeal  private  charters,  no  matter  in  what 
language  expressed,  is  not  an  unlimited 
one,  but,  on  the  contrary,  is  encircled  by 
constitutional  limitations. 

Shields  v.  Ohio,  95  U.  S.  319,  324,  32.5, 
24  L.  ed.  357,  359;  Sinking  Fund  Cases,  99 
U.  S.  700,  721,  25  L.  ed.  496,  502;  Stearns 
V.  Minnesota,  179  U.  S.  223,  259,  45  L. 
ed.  162,  180,  21  Sup.  Ct.  Rep.  73;  Cooley, 
Const.  Lim.  7th  ed.  p.  394,  note  1;  San 
Joaquin  &  K.  River  Canal  &  Irrig.  Co.  v. 
Stanislaus  County,  113  Fed.  930;  McKee 
V.  Chautauqua  Assembly,  65  C.  C.  A.  8, 
130  Fed.  536;  Delaware  R.  Co.  v.  Tharp, 
5  Harr.  (Del.)  456;  New  York  v.  Twenty- 
Third  Street  R.  Co.  113  N.  Y.  317,  21 
N.  E.  60;  Berger  v.  United  States  Steel 
Corp.  supra;  Portland  &  R.  R.  Co.  v.  Deer- 
ing,  78  Me.  61,  57  Am.  Rep.  784,  2  Atl. 
670;  Detroit  v.  Detroit  &  H.  PI.  Road  Co. 
43  Mich.   140,  5  N.   W.  275. 

Where  an  act  of  the  legislature  on  its 
face  repeals  the  charter  of  a  private  cor- 
poration, and  it  is  specifically  charged  that 
the  legislative  body  acted  arbitrarily  or 
capriciously,  we  think  that  this  court  will 
examine  into  the  facts  back  of  the  face 
of  a  repealing  act,  and  als^  consider  wheth- 
er the  mode  adopted  by  the  legislature  was 
suitable  to  the  nature  of  the  case.  The 
court  will  make  all  reasonable,  but  not  vio- 
lent, presumptions  in  favor  of  the  validity 
of  such  a  state  statute.    The  killing  of  the 
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corporation    by    the    legislature    is    not    n 
trivial  action. 

People  V.  North  River  Sugar  Ref.  Co. 
121  N.  Y.  608,  9  L.R.A.  33,  18  Am.  St. 
Rep.   843,   24   N.   E.   834. 

The  pretended  repeal  must  be  regarded 
in  this  court  as  valid  unless  it  can  be  clear- 
ly shown  to  be  in  conflict  with  the  Federal 
Constitution.  It  is  a  well-settled  rule  of 
constitutional  exposition  that  if  the  stat- 
ute may  or  may  not  be,  according  to  cir- 
cumstances, within  the  limits  of  legisla* 
tive  authority,  the  existence  of  the  circum- 
stances necessary  to  support  it  must  be 
presumed. 

Greenwood  v.  Union  Freight  R.  Co.  105 
U.  S.  13,  22,  20  L.  cd.  961,  905;  Sweet  v. 
Rechel,  159  U.  S.  380,  392,  393,  40  L.  cd. 
188,  193,  194,  16  Sup.  Ct.  Rep.  43;  Will- 
cox  v.  Consolidated  Gas  Co.  212  U.  S. 
19,  53  L.  ed.  382,  29  Sup.  Ct.  Rep.  192, 
201,  15  A.  &  E.  Ann.  Cas.  10.34;  Fletcher 
V.  I'eek,  6  Cranch,  87,  128,  3  L.  ed.  162, 
175;  Sinking  Fund  Cases,  99  U.  S.  700,  718, 
25  L.  ed.  496,  501. 

The  legislative  journals  are  not  conclu- 
sive. 

New  Jersey  v.  Yard,  96  U.  S,  104,  113, 
24  L.  ed.  352,  354;  State  ex  rel.  Atty.  Gen. 
v.  Cincinnati  Gaslight  &  Coke  Co.  1^  Ohio 
St.  262;  Cronise  v.  Cronise,  54  ^&:  255. 

If  incorrect  and  defective  legislative  jour- 
nals are  made  conclusive,  in  some  cases 
they  would  have  the  direct  efTect  of  nulli- 
fying a  Federal  power  granted  to  the  Su- 
preme Court  of  the  United  States.  They 
would  constitute  an  oblique  invasion  not 
only  of  the  powers  of  this  court  to  nullify 
a  statute  repugnant  to  the  Constitution, 
but  also  an  oblique  invasion  of  the  inhibi- 
tions and  restrictions  in  that  document 
against  a  state  impairing  the  obligations 
of  contracts,  or  depriving  one  of  property 
without  due  process  of  law. 

Mugler  V.  Kansas,  123  U.  S.  623,  661, 
31  L.  ed.  205,  210,  8  Sup.  Ct.  Rep.  273; 
Fairbank  v.  United  States,  181  U.  S.  283. 
294,  45>^L.  ed.  862,  867,  21  Sup.  Ct.  Rep. 
648,  15  Am.  Crini.  Rep.  135;  Postal  Teleg. 
Cable  Co.  v.  Adams,  155  U.  S.  688,  698, 
39  L.  ed.  311,  316,  5  Inters.  Com.  Rep.  1, 
16  Sup.  Ct.  Rep.  268,  360;  Smith  v.  St. 
Louis  &  S.  W.  R.  Co.  181  U.  S.  248,  257, 
45  L.  ed.  847,  850,  21  Sup.  Ct.  Rep.  603: 
Marbury  v.  Madison,  1  Cranch,  137,  178, 
2  L.  ed.  60,  73. 

A  charter  which  was  subject  to  be  re- 
pealed by  the  legislature  under  a  reserved 
power  to  do  80  did  not  constitute  a  limi- 
tation upon  the  estate  granted,  nor  upon 
the  perpetual  franchise  to  operate  a  surface 
railroad. 

People  V.  O'Brien,  111  N.  Y.  2,  2  L.R.A. 
256,  7  Am.  St.  Rep.  684,  18  N.  K.  602. 
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Mr.  Henry  A.  Forstrr  argued  the  cause 
and  file<l  a  brief  for  plaintiiT  in  error  Thom- 
as H.  Keogh : 

The  franchise  of  a  public  corporation  to 
operate  its  plant  or  work's  is  separate  and 
distinct  from  its  franchise  to  be  a  cor- 
poration, and  is  transferable  as  such,  in- 
dependently of  the  life,  of  the  oris:inal  co> 
poration. 

Detroit  v.  Detroit  Citiatens'  Street  R.  Co. 
184  U.  8.  368,  .194,  395,  46  L.  ed.  592,  610, 
611,  22  Sup.  Ct.  Rep.  410;  Minneapolis  v. 
Minneapolis  Street  R.  Co.  215  U.  S.  417, 
430,  54  L.  ed.  259,  269,  30  Sup.  Ct.  Rep. 
118;  People  v.  O'Brien,  111  N.  Y.  36,  2 
L.R.A.  255,  7  Am.  St.  Rep.  684,  18  N.  £. 
692;  Suburban  Rapid  Transit  Co.  v.  New 
York,  128  N.  Y.  520,  28  N.  E.  525;  Miner 
v.  New  York  C.  &  H.  R.  R.  Co.  123  N.  Y. 
250,  25  N.  E.  339;  Detroit  Citizens'  Street 
R.  Co.  V.  Detroit,  26  L.R.A.  667.  12  C.  C. 
A.  370,  22  l\  S.  App.  570,  04  Fed.  C.33; 
Lord  V.  Equitable  Life  AHsur.  S^ic.  194  X. 
Y.  225,  22  L.R.A.(X.S.)  420,  87  N.  E. 
443. 

A  ciirporatc  frunchi.se  cannot  be  separ- 
ated from  the  lands  or  works  essential  to 
its  enjoyment  by  the  Bale  of  the  latter; 
b(*cause  to  separate  its  tangible  property 
from  its  intangible  property  would  im[>air 
its  creditors'  rights. 

Gue  V.  Tide  Water  Canal  Co.  24  How.  257, 
263,  16  L.  ed.  635,  6.36;  Hammock  v.  Fanti- 
erg'  Loan  &  T.  Co.  105  U.  S.  77,  89,  90.  Id 
L.  ed.  nil,  1115,  1116;  People  v.  O'Brien, 
111  X.  Y.  47,  2  L.R.A.  255,  7  Am.  St.  Rep. 
684,  18   N.  E.  692. 

Upon  the  dissolution  of  a  corporation, 
its  property  becomes  a  trust  fund  for  the 
benefit  of  its  creditors. 

Citizens'  Sav.  &  T.  Co..  v.  Illinois  C.  R. 
Co.  205  U.  S.  46,  66,  51  L.  ed.  703,  7WJ. 
27  Sup.  Ct.  Rep.  426;  Mellen  v.  Moline  Mal- 
leable Iron  Works,  131  U.  S.  352,  366,  367. 
33  L.  ed.  178,  182,  183,  0  Sup.  Ct.  Rep. 
781. 

Under  the  law  of  Michigan,  public-senr- 
ice  corporations  •  are  authorized  to  mort- 
gage their  franchises,  hydrants,  pipes,  poles, 
wires,  and  rails  in  the  public  streets.  The 
purchaser  of  the  franchise  may  operate  it 
in  accordance  with  its  provisions. 

Michigan  Teleph.  Co.  v.  St.  Joeeph,  121 
Mich.  508,  47  L.R.A.  87,  80  Am.  St  Rep. 
520,  80  N.  W.  383;  Detroit  v.  Mutual  Gas 
Co.  43  Mich.  599,  5  N.  W.  1039;  Joy  t. 
Jackson  &  M.  PI.  Road  Co.  11  Mich.  165. 

The  right  of  a  public-service  corporation 
to  mortgage  its  franchise^  and  privileges 
(though  not  its  right  to  be  a  corporation) 
necessarily  inchides  the  power  to  bring 
the  franchise  and  privileges  to  sale  to  mak» 
the  mortgage  effectual.  The  purchaser  at 
the  sale  acquires  a  good  and  valid  title  to 
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the  franchise,  although  the  corporate  right 
to  exist  may  not  be  sold. 

Vicksburg  v.  Vicksburg  Waterworks  Co. 
202  U.  S.  453,  464,  50  L.  ed.  1102,  1109, 
26  Sup.  Ct.  Rep.  660,  6  A.  &  E.  Ann.  Cas. 
253;  Julian  v.  Central  Trust  Co.  193  U. 
S.  93,  106,  48  L.  ed.  629,  636,  24  Sup. 
Ct.  Rep.  399;  New  Orleans,  S.  F.  &  L.  R. 
Co.  V.  Delamore,  114  U.  S.  501,  507,  29 
Ia  ed.  244,  246,  6  Sup.  Ct.  Rep.  1009; 
Memphis  k  L*.  R.  R.  Co.  v.  Railroad  Comrri. 
(Memphis  &  L.  R.  R.  Co.  v.  Berry)  112 
U.  S.  610,  619,  28  L.  ed.  838,  841,  6  Sup. 
Ct.  Rep.  299. 

Franchises  of  public-service  corporations 
are  property,  and  cannot  be  taken  or  used 
by  others  without  compensation. 

Willcox  V.  Consolidated  (Jas  Co.  212  U. 
S.  22,  53  L.  ed.  382,  29  Sup.  Ct.  Rep.  192, 
15  A.  &  E.  Ann.  Cas.  1034:  Wilminj^ton  & 
W.  R.  Co.  V.  Reid,  13  Wall.  264,  268,  20 
L.  ed.  568,  570. 

A  statute  separating  the  tangible  prop* 
crty  of  a  corporation  from  its  franchise, 
and  taking  the  former  for  public  use,  while 
forbidding  any  aompensation  for  the  latter, 
is  unconstitutional.  The  legislature  may 
determine  what  private  property  is  needed 
for  public  use,  but  the  question  of  com- 
pensation is  a  judicial  one.  The  legisla- 
ture may  neither  say  what  compensation 
shall  be  made,  nor  fix  the  rule  of  compen- 
sation. 

M^^nongaliela  Nav.  Co.  v.  United  States, 
148  U.  8.  312,  327,  328,  37  L.  ed.  463,  468, 
469,  13  Sup.  Ct.  Rep.  622;  Vanhorne  v. 
Dorrance,  2  Dall.  315,  316,  1  L.  ed.  396, 
397,  Fed.  Cas.  No.  16,857;  Re  New  York, 
190  N.  Y.  352,  16  L.R.A.(N.S.)  335,  83 
N.  E.  200,  13  A.  &  E.  Ann.  Cas.  598. 

The  disKolntion  of  a  corporation  cannot 
impair  the  obligation  of  its  contracts  or 
the  claims  of  its  creditors;  thev  still  re- 
main  in  full  force,  and  unimpaired  by  vir- 
tue of  the  Constitution. 

Mumma  v.  Potomac  Co.  8  Pet.  281,  285, 
286,  8  L.  ed.  945,  947,  948;  People  v. 
O'Brien,  supra. 

A  reserved  power  to  repeal  or  amend  the 
charter  of  a  corporation  does  not  permit 
the  invalidation  or  annulment  of  a  law- 
fully executed  nwrtgage,  or  of  coupon  bonds 
Issued  thereunder,  or  of  any  other  valid 
debt  incurred  or  lawful  contract  made  be-, 
fore  the  passage  of  the  repealing  act. 

Sinking  Fund  Cases,  99  C.  S.  700,  721, 
25  L.  ed.  490,  502;  City  R.  Co.  v.  Citizens' 
Street  R,  Co.  166  U.  S.  558,  506,  567,  41 
L.  ed.  1115,  1117,  1118,  17  Sup.  Ct.  Rep. 
053;  Com.  v.  Essex  Co.  13  Gray,  252;  De- 
troit V.  Detroit  &  H.  PI.  Road  Co.  43  Mich. 
147,  6  N.  W.  275;  People  v.  O'Brien  and 
Lord  V.  Equitable  Life  Assur.-  Soc.  supra. 

An  not  re[)ealing  or  amending  the  char- 
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ter  or  powers  of  a  corporation  in  order  to 
abolish  valid  pre-existing  debts,  or  to  ab- 
rogate lawful  prior  contracts,  is  unconsti- 
tutional, because,  as  to  the  holders  of  those 
debts  or  contracts,  it  is  a  denial  of  due 
process  of  law,  and  a  deprival  'of  the  equal 
protection  of  the  laws. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173 
U.  S.  684,  690,  43  L.  ed.  858,  19  Sup.  Ct. 
Rep.  565;  Fletcher  v.  Peck,  6  Cranch,  87, 
135,  3  L.  ed.  162,  177. 

To  take  private  property  for  public  use 
without  making  just  compensation  there- 
for is  a  denial  of  due  process  of  law. 

United  States  v.  Lynah,  188  U.  S.  440, 
470-474,  47  L.  ed.  539,  548-550,  23  Sup. 
Ct.  Rep.  349;  Chicago,  B.  &  Q.  R.  Co.  v. 
Illinois,  200  U.  S.  561,  593,  60  L.  ed.  696, 
609,  26  Sup.  Ct.  Rep.  341,  4  A.  &  E.  Ann. 
Cas.  1175;  People  ex  rel.  Harvey  v.  Loew, 
102  X.  Y.  471,  7  N.  E.  297. 

Suppose  the  hydraulic  company  had  been 
advised  to  "elect  to  present  a  claim  against 
the  said  city,"  under  and  pursuant  to  the 
repealing  acts.  By  the  very  terms  of  these 
acts,  its  election  to  "present  a  claim"  there- 
under would  have  estopped  it  from  setting 
up  that  the  prohibition  of  any  comi)ensa- 
tion  for  its  franchise  was  .unconstitutional. 

Daniels  v.  Tearney,  102  U.  S.  415,  421, 
26  L.  ed.  187,  189;  *Grand  Rapids  &  L  R. 
Co.  V.  Osborn,  193  U.  S.  17,  29,  48  L.  ed. 
598,  604,  24  Sup.  Ct.  Rep.  310;  New  York 
V.  Manhattan  R.  Co.  143  N.  Y.  26,  37  N. 
E.  494;  Re  Cooper,  93  N.  Y.  507;  Embury 
V.  Conner,  3  N.  Y.  616,  53  Am.  Dec.  325; 
1   Lewis,  Em.  Dom.  3d*ed.   §  311. 

Messrs.  Moses  Taggart  and  Ganson 
Taggart  argued  the  cause,  and,  with  Mr. 
Franz  Kuhn,  filed  a  brief  for  defendants 
in  error: 

Legislative  journals  are  conclusive. 

Sutherland,  Stai  Constr.  §§  30,  47,  50, 
85;  Chesapeake  &  P.  Telcph.  Co.  v.  Man- 
ning. 186  U.  S.  245,  40  L,  ed.  1147,  22  Sup. 
Ct.  Rep.  881 ;  Brewer  v.  Blougher,  14  Pet. 
178,  10  L.  ed.  408;  Burrows  v.  Delta 
Tranap.  Co.  106  Mich.  603,  29  L.R.A.  468, 
64  N.  W.  501;  Cooley,  Const.  Lim.  7th  ed. 
§§  193.  240,  257;  American  Cbal  Co.  v. 
Consolidation  Coal  Co^  46  Md.  15;  Doyle 
v.  Continental  Ins.  Co.  94  U.  S.  635,  24 
L.  ed.  148;  Flint  &  F.  PI.  Road  Co.  v. 
Woodhull,  25  Mich.  99,  12  Am.  Rep.  233; 
State  v.  C;erhardt,  145  Ind.  439,  33  L.R.A. 
313,  44  N.  E.  469;  Speer  v.  Athens,  S5 
Ga.  49,  9  L.R.A.  402,  11  S.  E.  802;  Ritchie 
v.  Richards,  14  Utah,  371,  47  Pac.  670:  Peo- 
ple V.  Dettenthaler^  118  Mich.  509,  44 
L.R.A.  104,  77  N.  W.  450;  Auditor  Gen- 
eral V.  Menominee  County,  89  Mich.  552, 
51  N.  W.  483;  People  ex  rel.  Hart  v.  Mc- 
Elroy,  72  Mich.  446,  2  L.R.A.  609,  40  N. 
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\V.  750;  State  ex  rel.  Reed  v.  Jones,  6 
Wash.  452,  23  L.R.A.  340,  34  Pac.  201; 
Atty.  Gen.  v.  Rice,*  64  Mich.  385,  31  X. 
W.  203;  Stevenson  v.  Colgan,  91  Cal.  640, 
14  L.R.A.  459,  25  Am.  St.  Rep.  230,  27 
Pac.  1089;  People  ex  rel.  Drake  v.  Ma- 
lianey,  13  Mich.  481;  People  v.  Gardner, 
14;J  Mich.  ]08,  106  N.  W.  641. 

\\q  do  not  see  how  it  can  reasonably  be 
asHcrted  that  an  absolute  authority  to  re- 
peal is  not  as  broad  as  an  authority  to  re- 
jieal   "at   the   pleasure  of   the   legislature." 

Smith  V.  I^ke  Shore  &  M.  S.  R.  Co.  114 
Mich.  460,  72  N.  W.  328. 

The  right  is  not  claimed  to  destroy  vest- 
ed interests,  but  if  the  act  under  which  the 
corporation  is  organized  is  repealed  as  to 
the  body  corporate,  or  its  franchise  as  a 
corporation  has  ceased,  any  person  who  has 
dealt  with  the  corporation  has  knowledge 
of  exactly  what  may  happen  under  such 
an  express  reservation. 

Morawetz,  Priv.  Corp.  §  1096;  Zabris- 
kie  V.  Hackensack  &  N.  Y.  R.  Co.  18  N. 
J.  Eq.  192,  90  Am.  Dec.  617;  Yeaton  v. 
Bank  of  Old  Dominion,  21  Gratt.  593;  24 
Am.  &  Eng.  Enc.  Law,  p.  173,  note  3; 
Dlack  River  Improv.  Co.  v.  Holway,  87 
Wis.  590,  59  N.  W.  120;  Davenport  v.  Ma- 
goon,  13  Or.  7,  57  Am.  Rep.  1,  4  Pac.  299; 
People  v.  Sassovich,  29  Cal.  484. 

A  company,  by  changing  its  organization, 
cannot  evade  or  avoid  the  terms  or  condi- 
tions of  its  fundamental  law,  or  the  funda- 
mental law  of  the  state.  If  it  cannot  do 
it  by  consolidation,  it  cannot  do  it  by  mort- 
gaging or  creating  liens,  and  thereby  giv- 
ing to  such  parties  any  greater  rights  than 
by  it  possessed. 

Smith  v.  Lake  Shore  k  M.  S.  R.  Co.  su- 
pra. 

The  idea  or  argument  that  a  company 
can  avoid  the  reserved  right  of  repeal  un- 
der its  franchise  by  mortgage  or  otherwise, 
so  as  to  destroy  the  reservation,  has  the 
merit  of  novelty  at  least.  It  can  no  more 
do  so  than  a  landowner  can  add  to  his  title 
of  which  he  may  be  seised  by  a  conveyance 
of  a  larger  interest  than  that  actually 
owned,  or  the  transfer  of  the  same  to  an- 
other party.  Some  of  the  following  cases 
have  been  cited,  and  they  clearl}'  sustain 
this   position: 

Cooley,  CV>nst.  Lim.  7th  ed.  pp.  285, 
391,  398;  Atty.  Gen.  v.  Dusonlmry  (Mny 
nard  ex  rel.  Dusenbnry  v.  J^wker)  111 
Mich.  498,  56  L.R.A.  947,  69  N.  W.  929; 
Detroit  v.  Detroit  &  H.  PI.  Road  Co.  43 
Mich.  140,  5  N.  W.  275;  Portland  &  R. 
R.  Co.  V.  Deering,  78  Me.  61,  57  Am.  Rep. 
784,  2  Atl.  670;  Railroad  Comrs.  v.  Grand 
Rapids  &  I.  R.  Co.  130  Mich.  248,  89  N. 
W.  967:  Highland  Park  v.  Detroit  &  B 
PI.  Road  Co.  96  Mich.  490,  5o  X.  W.  3*<2. 
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Smith  V.  Lake  Shore  &  M.  S.  R.  Co.  114 
Mich.  472,  72  N.  W.  328;  Bissell  t.  Heath, 
98  Mich.  472,  57  N.  W.  583;  Grand  Rapids 
V.  Grand  Rapids  Hydraulic  Co.  66  Mich. 
010,  33  N.  W.  749;  Com.  v.  Essex  Co.  13 
Gray,  239;  Gardner  v.  Hope  Ins.  Co.  9  R. 
I.  194,  11  Am.  Rep.  238;  Parker  v.  Metro- 
politan R.  Co.  109  Mass.  606;  Inland  Fish- 
eries Comrs.  V.  Holyoke  Water  Power  Co. 
104  Mass.  446,  6  Am.  Rep.  247;  SUte  t. 
Maine  C.  R.  Co.  66  Me.  488;  Sprigg  t. 
Western  U.  Teleg.  Co.  46  Md.  67;  Union 
Improv.  Co.  v.  Com.  69  Pa.  140:  States 
Morris  &  E.  R.  Co.  Prosecutors,  v.  Railroad 
Taxation  Commissioner,  37  N.  J.  L.  228; 
Illinois  C.  R.  Co.  v.  People,  95  IlL  313: 
Rodemacher  v.  Milwaukee  &  St.  P.  R.  0>. 
41  Iowa,  297,  20  Am.  Rep.  692;  Yeaton  v. 
Bank  of  Old  Dominion,  21  Gratt.  603;  En- 
terprise Ditch  Co.  v.  MofTitt,  58  Neb.  64i, 
45  L.R.A.  647,  76  Am.  St.  Rep.  122,  79 
N.  W.  560;  Ashuelot  R.  Co.  v.  Elliot,  58 
N.  H.  461;  1  Thomp.  Corp.  §  89;  Henley 
V.  State,  98  Tenn.  iMo,  39  L.R.A.  126,  41 
S.  W.  352,  1104;  Market  Street  R,  Co.  v. 
Hcllman,  109  Cal.  571,  42  Pac.  225;  State 
V.  Northern  C.  R.  Co.  44  Md.  165;  People 
v.  O'Brien,  111  N.  Y.  52,  2  KR.A.  255,  7 
Am.  St.  Rep.  684,  18  N.  E.  692;  West 
Wisconsin  R.  Co.  t.  Trempealeau  County, 
35  Wis.  257 ;  Gorman  v.  Pacific  R.  Co.  26 
Mo.  441,  72  Am.  Dec.  220. 

And  the  Federal  courts  recognize  the 
same  rule  and  the  same  right  on  the  part 
of  the  state  legislatures  to  repeal  charteis 
of  companies,  where  the  right  is  reserved 
in  the  original  franchise  granted. 

Tomlins(»n  v.  Jessup,  15  Wall.  454,  21  L 
ed.  204;  Maine  C.  R.  Co.  v.  Maine,  96  U. 
S.  499-511,  24  L.  ed.  836-841:  Miller  v. 
New  York,  15  Wall.  478,  21  L.  ed.  98;  Hol- 
yoke Water-Power  Co.  v.  Lyman,  16  Wall. 
500,  21  L.  ed.  133;  Sinking  Fund  Cases,  i» 
U.  S.  700,  25  L.  ed.  496;  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  ed.  77;  Hamilton  Gai»- 
light  &,  Coke  Co.  v.  Hamilton,  146  U.  S. 
2.18-270,  36  L.  ed.  963-968,  13  Sup.  Ct.  Re^ 
00;  Greenwood  v.  Union  Freight  R.  Co.  165 
U.  S.  13,  26  L.  ed.  961 ;  Atlantic  &  G.  Tw 
Co.  v.  Georgia,  98  U.  S.  359,  26  L.  ed.  18J; 
Wisconsin  &  M.  R.  Co.  v.  Powers,  191  V. 
S.  379,  48  L.  ed.  229,  24  Sup.  Ct.  Rep.  107; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173 
IT.  S.  684,  43  L.  ed.  a')8,  19  Sup.  Ct.  Re|». 
.lOo;  Dartmouth  College  v.  WiMidwanl,  4 
Wheat.  518,  4  L.  ed.  629;  Merri wether  t. 
Garrett,  102  U.  S.  472,  26  L.  ed.  197;  Graad 
Rapids  &  1.  R.  Co.  v.  Osborn,  103  U.  S.  17, 
48  L.  e<l.  508,  24  Sup.  Ct.  Rep.  310. 

We  have  nuule  no  claim  and  the  court  hat 
not  held  that  we  can  take  property  with- 
out ctmipensntion,  but  at  all  times  wc  lia\'e 
insisted   that   the   right   of   repeal   cxistii^t 
*couhl   not   lie   inipairetl,   although    it^  exT* 
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else  might  incidentally  affect  the  value  of 
the  property  of  the  company. 

Railroad  Comrs.  v.  Grand  Kapids  &  I. 
R..CO.   130  Mich.  248,  89  N.  W.  967. 

A  state  has  a  right,  acting  within  the 
provisions  of  the  CH)nstitution,  to  impose 
its  own  conditions  upon  its  grants  and  con- 
cessions. 

.    Rogers  v.  Port  Huron  &  L.  M.  R,  Co.  45 
Mich.  460,  8  N.  W.  46. 

The  stockholders,  when  they  entered  such 
a  corporation,  reserving  the  right  to  the 
legislature  to  amend,  alter,  or  repeal,  are 
as  much  bound  by  this  constitutional  pro- 
vision as  though  it  were  contained  in  the 
articles  of  incorporation. 

1  Thomp.  Corp.  §  189;  Re  Gibson,  21  N. 
Y    9. 

A  legislative  grant  to  a  corporation  of 
special  privileges  not  forbidden  by  the  Con- 
stitution may  be  a  contract;  but  where  one 
of  the  conditions  of  the  grant  is  that  the 
legislature  may  alter  or  revoke  it,  a  law 
altering  or  revoking,  or  which  has  the  ef- 
fect of  altering  or  revoking,  the  exclusive 
character  of  such  privileges,  cannot  be  re- 
garded as  one  impairing  the  obligation  of 
contracts,  whatever  may  be  the  motive  of 
the  lejjislature,  or  however  harshly  such 
legislation  may  operate  in  any  particular 
case  upon  the  corporation  or  parties  af- 
fected by  it.  ITie  corporation,  by  accepting 
the  grant  subject  to  the  legislative  power 
so  reserved  by  the  Constitution,  must  be 
held  to  have  assented   to  such   reservation. 

Hamilton  Gaslight  &  Coke  Co.  v.  Ham- 
ilton, 146  U.  S.  270,  36  L.  ed.  968,  13  Sup. 
Ct.  Rep.  90;  State  v.  Maine  C.  R.  Co.  and 
West  Wisconsin  R.  Co.  v.  Trempealeau 
County,  supra;  Roxbury  v.  Boston  &  P.  R. 
Corp.  6  Cush.  424;  Holyoke  Water-Power 
Co.  V.  Lyman ;  Sprigg  v.  Western  U.  Teleg. 
Co.;  Gardner  v.  Hope  Ins.  Co.;  Greenwood 
V.  Union  Freight  R.  Co. ;  Miller  v.  New  York; 
Tomlinson  v.  Jessup, — supra. 

The  reservation  afTccts  the  entire  rela- 
tion between  the  state 'and  the  corporation, 
and  places  under  legislative  control  all 
rights,  privileges,  and  immunities  derived 
by  its  charter  directly  from  the  state. 

Maine  C.  R.  Co.  v.  Maine,  96  U.  S.  490, 
24  L.  ed.  836;  Tomlinson  v.  Jessup,  su- 
pra. 

Questions  not  directly  involved  in  an 
appeal,  and  not  necessary  to  the  final  ad- 
ministration of  the  case,  will  not  be  con- 
sidered by  the  court. 

3  Cyc.  Law  &  Proc.  p.  223;  Grant  v. 
Dreyfus  (Cal.)  62  Pac.  3074;  Re  Pear- 
sons, 98  Cal.  603,  33  Pac.  451;  Phillips  v. 
Kalamazoo,  53  Mich.  33,  38  N.  W.  547: 
Johnson  v.  Tows  ley,  13  Wall.  72,  20  L.  ed. 
485. 
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Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

The  judgment  upon  which  this  writ  of 
error  is  based  ousts  the  defendants  (plain- 
tiffs in  error)  from  acting  as  a  body  cor- 
porate under  the  name  of  the  Grand  Rapids 
•Hydraulic  Company.  It  was  ren-  [598 
dered,  upon  an  information  in  the  nature  of 
quo  warranto,  by  a  county  court,  and  was 
affirmed  by  the  supreme  court  of  the  state. 
153  Mich.  724,  126  Am.  St.  Rep.  660,  117  N. 
W.  314.  The  case  was  heard  on  demurrer. 
The  defndants  pleaded  that  in  1849  the 
legislature  incorporated  the  Grand  Rapids 
Hydraulic  Company,  and  that  they  were  di- 
rectors of  the  company;  that  the  company 
had  constructed  and  was  maintaining  an 
elaborate  system  of  water  supply;  that  in 
1905  the  legislature  purported  to  repeal  this 
charter,  'but  that,  owing  to  the  manner  in 
which  the  repeal  was  passed,  as  well  as  to 
the  contents  of  the  act  purporting  to  effect  it 
the  repeal  was  void  under  article  1,  §  10, 
and  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States.  Seemingly  in 
aid  of  this  contention,  the  defendants  al- 
leged the  issue  of  bonds  and  a  mortgage  of 
the  company's  plant,  including  its  franchise 
to  own  and  operate  the  same,  that  still  are 
outstanding.  To  this  plea  the  state  de- 
murred. 

As  to  the  manner  in  which  the  repeal  was 
obtained  and  passed,  the  plea  alleged  that 
the  city  of  Grand  Rapids  was  a  rival  of  tlie 
company  in  furnishing  water,  and  that  the 
mayor  and  city  authorities  carried  out  an 
unfair  scheme  for  getting  the  repeal  hur- 
ried through  the  legislature  without  notice 
to  the  company.  It  set  out  the  particulars 
with  much  detail.  The  defendants  now,  on 
the  ground  that  there  are  limits  even  to 
the  operation  of  a  reserved  power  to  repeal, 
argue  that  we  should  consider  these  allega- 
tions. But  we  do  not  inquire  into  the 
knowledge,  negligence,  methods,  or  motives 
of  the  legislature  if,  as  in  this  case,  the  re- 
peal was  passed  in  due  form.  United  States 
v.  Des  Moines  Nav.  &  R.  Co.  142  U.  S.  510, 
544,  35  L.  ed.  1099,  1109,  12  Sup.  Ct.  Rep. 
308.  The  only  question  that  we  can  con- 
sider is  whether  there  is  anything  relevant 
to  the  present  case  in  the  terms  or  effect 
of  the  repeal  that  goes  beyond  the  power 
that  the  charter  expressly  reserves. 

The  cliarter  provides  that  **t!io  legislature 
may,  at  any  *time  hereafter,  amend  [599 
or  repeal  this  act."  Laws  of  1849,  act  No. 
223,  §  11.  Now,  in  the  first  place,  with  re- 
gard to  the  reference  in  argument  to  the 
bondholders,  it  is  enough  to  say  that  they 
are  not  before  the  court.  The  defendants  do 
not  represent  them;  the  defendants  repro- 
sciit  the  debtors,  not  the  creditor<».  Rv  niak- 
ing  a  contract  or  incurring  a  debt,  the  do- 
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fendants,  so  far  as  they  are  concerned, 
could  not  get  rid  of  an  infirmity  inherent  in 
the  corporation.  They  contracted  subject, 
not  paralnount,  to  the  proviso  for  repeal,  as 
is  sh&wn  by  a  long  line  of  cases.  Green- 
wood V.  Union  Freight  R.  Co.  105  U.  S. 
13,  26  L.  ed.  001 ;  Newport  &  C.  Bridge  Co. 
V.  United  States,  105  U.  S.  470,  26  L.  ed. 
1143;  Chicago  L.  Ins.  Co.  v.  Needles*  113 
IT.  S.  574,  28  L.  ed.  1084,  5  Sup.  Ct.  Rep. 
081;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  313,  338,  340,  37  L.  ed. 
463,  472,  473,  13  Sup.  Ct.  Rep.  622;  New 
Orleans  Waterworks  Co.  v.  Louisiana,  185 
U.  S.  336,  353,  354,  46  L.  ed.  936,  044,  045, 
22  Sup.  Ct.  Rep.  601;  Knoxville  Water  Co. 
V.  Knoxville,  180  U.  S.  434,  437,  438,  47 
L.  ed.  887,  801,  802,  23  Sup.  Ct.  Rep.  531 ; 
^lanigault  v.  Springs,  100  U.  S.  473,  480, 
50  L.  ed.  274,  278,  26  Sup.  Ct  Rep.  127. 
It  would  be  a  waste  of  words  to  try  to 
luuke  clearer  than  it  is  on  its  face  the 
meaning  and  effect  of  this  reservation  of 
the  power  to  repeal. 

But  the  legislature  did  not  content  itself 
with   a  bare   repeal,   and   leave  the  conse- 
<]  nonces   to  the   law.     Act   No.   402   of  the 
liocal  Acts  of  1005.  after  repealing  the  char- 
ter, provides  that  the  company,  at  any  time 
before  January,  1006,  may  present  a  claim 
to  the  city  of  Grand  Rnpids  for  the  value 
of  its  real  and  tangible  estate,  'not  includ- 
ing francliise,'  and  transfer  the  property  to 
the  city.     If  the  parties  do  not  agree,  an 
action  of  assumpsit  may  be  hrouglit,  with 
the  usual  incidents,  and  the  amount  of  the 
final  judgment  is  made  a  claim  against  the 
city,  to  be  paid  like  other  claims.     If  the 
company  docs  not  elect  this  course,  it  may 
remo%'e  the  property,  first  giving  bond,  to 
1)0  approved  by  the  common  council,  to  pro- 
tect the  city  for  any  damages  caused  there- 
by, and  is  to  leave  the  streets  in  as  good 
oniulition  as  before.    It  is  argued  that  these 
provisions  are  void,  and  the  argument  may 
600]  perhaps  be  abridged  *as  follows:   Cor- 
porations  wit^h    existence    limited    in    time 
may  take  a  fee  simple  or  a  franchise  of  long- 
er duration   than  themselves.     Minneapolis 
v.  Minneapolis  Street  R.  Co,  215  U.  S.  417, 
430,  64  L.  ed.  250,  260,  30  Sup.  Ct.  Rep. 
118;   Detroit  v.  Detroit  Citizens*  Street  R. 
Co.  184  U.  S.  368,  304,  305,  40  L.  ed.  502, 
610,  611,  22  Sup.  Ct.  Rep.  410.     There  is  a 
distinction   between   the  franchise   to  In;  n 
corporation   and  that  to  operate  its  plant. 
Vickfiburg  v.  Vicksburg  Waterworks  Co.  202 
U.  S.  453,  404,  50  L.  ed.  1102,  1100,  26  Sup. 
Ct.  Rep.  660,  6  A.  &  E.  Ann.  Cas.  253.     As 
the  corporation  had  been  authorized  to  la} 
its  pipes,  and  lawfully  had  mortgaged  not 
only  its  pii>es,  but  its  franchise  to  own  and  j 


given  a  security  not  limited  or  terminable 
by  anything  short  of  payment.  The  at- 
tempt to  extinguish  the  corporation,  if  me- 
cessful,  would  render  the  security  and  eon- 
tinuing  franchise  unavailable,  and  is  void. 
It  is  argued  further  that  the  exclusion  of 
''franchise"  (assumed  to  embrace  the  sup- 
posed franchise  to  operate  the  works)  fnwi 
the  valuation  is  unconstitutional. 

We  express  no  opinion  as  to  whether  tlie 
premises    of    the    foregoing    argument  .are 
justified  by  anything  appearing  in  the  pre»- 
ent  record.     In   any  event,   the  ooncluaioB 
cannot  be  maintained.    If  the  city  gave  tlM 
privilege  of  using  the  streets  to  the  corpora- 
tion forever,  it  could  not  enlarge  the  right 
of  the  corporation  to  continue  in  existenee 
as  against  the  sovereign  power,  as  auflicient- 
ly   appears   from   the   cases   already   cited. 
See  also  Arkansas  Southern  R.  Co.  v.  Lou- 
isiana &  A.  R.  Co.  218  U.  S.  431,  ante,  1097, 
31  Sup.  Ct.  Rep.  56   (November  28,  1010.) 
The   only    question    before   us    now    is  the 
validity   of   the  judgment  ousting   the  de- 
fendants from  "assuming  to  act  as  a  lM>dy 
corporate,  and  particularly  under  the  name 
and  style  of  the  Grand  Rapids  HydrauUe 
Company."     This  really  is  too  plain  to  re- 
quire the  argument  that  we  have  spent  upoa 
it.     We  may  add  that  it  is  a  matter  upoa 
which  the  bondholders  have  nothing  to  say. 
Moreover,  the  question  of  parties  \»  not  open 
here.      New    Orleans    Waterworks    Co.    ▼. 
Louisiana,  supra;  Com.  v.  Tenth  Mus.<acliu- 
setts  Tump.  Corp.  5  'Cush.  500,  511.  [%Qi 
Also,    whether   the   provisions    as   to   valu- 
ation do  the  bondholders  or  members  of  the 
corporation  wrong  is  not  before  the  court 

Judgment  afiirmed. 


operate   them,   it   must   be   taken   to   have 
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GUSTAV  E.  KISSEL  and  Thomas  B.  Htr 

ned. 

(See  S.  C.  Reporter's  ed.  601-610.) 

Appeal  —  by  government  In  criminal 
case  —  scope  of  review. 

1.  The  only  question  before  the  Federal 

Note. — On  review  by  government  is 
criminal  case  under  the  act  of  March  -» 
1007 — sec  note  to  United  States  v.  Steven- 
son, ante,  153. 

As  to  the  commencement  of  the  ])eriod  of 
limitations  ajirftinst  prosecutions  for  coa* 
tinning  offenses — see  note  to  Ware  v.  United 
States,  84  C.  C.  A.  510. 

On  the  effect  of  overt  act  within  limita- 
tion period,  where  the  conspiracy  was 
originally  formed  and  the  first  act  cos* 
mitted  beyond  the  period  of  limitation- 
sec  note  to  Ware  v.  United  States,  12  L.R.A. 
(N.S.)   1053. 

ai8  u.  & 
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Urited  States  v.  Kissel. 


Supreme  Court  on  an  appeal  taken  under 
the  act  of  March  2,  ]0O7  (34  Stat,  at  I<. 
1248,  chap.  2564,  V.  8.  Comp.  Stat.  Supp. 
1009,  p.  220),  from  a  judgment  MiBtniniug 
•  special  plea  in  bar  when  tlie  defemlant 
haa  not  been  put  id  jeopotdy,  i>>  wlicther 
such  plea  in  bar  can  be  sustained. 
(For  olher  enaea,  see  Appeal  aad  Krror.  I.  e. 

Id  Dlgeat  Sap.  Ct.  ItKlSI 
Iilmltatlon  ot  actions  —  conllnulug  oN 

fen  EC  —  consptracj. 

2.  A  conspiracy  to  restrain  or  monnpolize 
trade,  in  violation  of  the  Shcrmnn  uct  of 
July  2,  1800  (26  Stat,  at  L.  208.  chap.  047. 
U.  S.  Comp.  Stat.  leoi.  p.  3200),  by  ob- 
taining control  of  a  contpetitnr  through  a 
pledge  of  the  majority  of  it«  atoek  to  se- 
cure a  loan  to  a  stiirlihiihler.nnd  then  vot- 
ing to  suspend  biisini-HH  until  further  order 
of  the  board  of  direeti>r»>,  rontinucs.  no  fur 
na  the  statute  of  liniitutioiis  is  oonccrncil, 
(u>  long  as  any  further  action  is  taken  in 
furlhernnre  of  the  conspiracy. 
[I'lniltntlon  of  prlmlnnl^  ^roserntlon.  see  Llm- 
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Criminal  law  — pleading  slittuioot  llin- 
Ita  lions. 

3.  A  speci.il  plea  of  the  statute  of  limi- 
tations is  not  good  as  against  an  indict- 
ment charging  a  cnnHpirnry  to  restrain  or 
monopolize  trade,  in  violation  of  the  Sher- 
man art  of  July  2.  1800,  by  improperly  ex- 
cluding a  competitor  from  business,  al- 
thongh  the  conspiracy  is  alleged  to  have 
been  formed  on  a  specified  dale,  which  was 
more  than  three  years  before  the  finding  of 
the  indictment,  where  such  indictment,  con- 
sislently  with  the  other  tacts,  alleges  that 
the  connpiracy  continued  to  the  date  of  its 
presentment. 
(Par  other  cnses,  see  Criminal  Law,  III.  d,  In 

Digest   Sup.  Ct.   tOOS.I 

[No.    390.} 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  siistoiu- 
ing  pleas  in  liar  of  the  stntute  of  liniita 
tions  to  an  indictment  for  a  conspiracy  in 
restraint  of  trade.     Reversed. 

See  same  caw  below,  173  Ted.  823. 

The  tads  are  staled  in  the  opinion. 

Assistant  Attorney  Oenernl  Fowler  ar- 
];ued  the  cauHe  anil  tiled  a  brief  tor  plain- 

Thc  defense  of  tlie  stnliile  of  limitations 
eannot  be  made  bv  demurrer. 

I'nited  SUtcs  v.  Cook,  17  Wall.  1C8,  ITK. 
21   L.  cd.  638,  ■'<4I. 

The  ofTense  rhsrged  is  a  cimtinuing  one. 

12  Cic.  J,HW  &  rroe.  p.  250;  Wharton, 
frim.  PI.  &  Pr.  Iltli  iil.  SS  321,  474;  SUtc 
v.  Long,  M  N.  r.  !NI1  ;  State  v.  (iilliert.  73 
Ml).  21;  State  v.  IJry  Fork  It.  Co.  50  W. 
&4   L.  dl. 


Va.  238,  40  S.  E.  447;  Nashville  *  D.  R. 
Co.  V.  State,  1  Baxt.  55;  1  Bishop,  New 
Crim.  Im-k,  S3  435,  8B9;  2  Bishop,  New 
(rim.  Law,  g  1280;  Smith  v.  State,  76  Ala. 
2.17:  R-  V.  Firth,  L.  B.  1  C.  C.  170;  11  Cox, 
C.  C.  234;  Re  Snow,  120  U.  3.  274,  30  L.  ed. 
OSS,  7  Sup.  Ct.  Rep.  550;  Armour  Packing 
Co.  V,  United  St.ites,  200  C.  S.  50.  73,  TO, 
77.  62  h.  ed.  081,  861-093,  28  Sup.  Ct 
Rep.  428;  UniUd  States  v.  Trans- Missouri 
Freight  Asso.  100  V.  S.  200,  41  U  ed.  1007. 
17  Sup.  Ct.  Rep.  540;  Northern  Securities 
Co.  v.  United  States.  103  U.  S.  1D7,  48  L. 
ed.  670,  24  Sup.  Ct.  Rep,  436;  Loewe  v. 
I^wlor,  208  U.  S.  274,  62  L.  ed.  488,  28 
Sup.  Ct.  Rep.  30],  13  A.  *  E.  Ann.  Cas. 
815. 

If  the  ofTi'nses  here  under  consideration 
are  continuing  ones,  they  ore  properly 
chargeil  in  the  several  counts  of  the  indict- 
ment as  having  been  committed  on  Ueccm- 
ber  30.  11103,  "and  continuously  and  at  all 
times  during  said  period  of  six  years;  to 
wit,  from  thot  day  until  ond  on  the  day  of 
the  finding  and  presentation  of  the  indict- 

Wharton,  Crim.  PI.  4  Pr.  9th  ed.  S  12.>. 

The  construction  of  a  statute  in  a  civil 
proceeding  is  authority  for  a  like  construc- 
tion in  a  criminal  prosecution. 

United  Stntea  v.  Keitel,  211  U.  S.  370, 
362,  53  h.  ed.  230,  242,  29  Sup.  Ct.  Rep. 
123;  United  States  v.  AfacAndrews  &  V. 
Co.  149  Fed.  830, 

WliiMi  one  intentionally  puts  in  motion 
an  unlawful  force,  he  is  liable  for  all  the 
conf^uencea  resulting  directly  therefrom, 
regardless  of  the  length  ot  time  such  force 
may  continue  to  operate, 

1  Bishop,  New  Crim,  Law,  g  041. 

It  is  unnecessary  to  assign  reasona  why 
the  conspiracy  and  each  of  the  various  acts 
alleged  aided  and  altogether  brought  about 
and  perpetuated  the  monopoly,  that  being 
a  matter  for  the  consideration  of  the  jury 
upon  the  trial  of  the  case. 

United  Stales  v.  Corbett,  215  U.  S.  233, 
ante,   173,   30  Sup.  Ct.  Rep.  81. 

Wliere  liie  act  itself  di>es  not  require 
thiit  an  overt  act  be  committed  before  the 
ofTender  can  be  prosccnteil.  it  is  unneces- 
sary to  set  forth  in  the  indictment  any  overt 
net;  and  in  case  such  acts  are  alleged,  it 
is  equally  unnecessary  that  they  be  proved, 
and  they  may  be  treated  sa  mere  surplus- 
age, 

2  Bishon.  New  Trim.  Proc.  4th  e.i.  S  iJO.l; 
State  V.  Straw,  42  N.  H.  391 ;  Com.  v.  Judd, 
2  Muss.  336.  3  Am.  Dee.  .54;  ArchlKiEd.  Crim. 
PI.  Ev.  &  Pr.  1215;  Com.  v.  Shiflit.  7  Cush. 
514;  Com.  V,  Fuller,  132  Mass,  .100;  Pe..- 
pie  V.  Richnrds,  1  Mich.  224.  31  Am.  Dee. 
75;  People  V.  Djer.  79  Mieli.  4H1.  44  N. 
\V.  037 1  Slate  v."  Keach,  40  Vt.  118. 
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The  act  of  one  conspirator  is  the  act  of 
them  all. 

United  States  v.  Gooding,  12  Wheat  460, 
6  L.  ed.  606;  Lincoln  v.  Claflin,  7  Wall. 
132,  ]38,  10  L.  ed.  106,  100;  Bannon  v. 
United  States,  156  U.  S.  464-460,  30  L.  ed. 
404>407,  15  Sup.  Ct.  Rep.  467,  0  Am.  Crim. 
Rep.  328. 

The  late  Solicitor  General  Bowers  had 
also  filed  a  brief  for  plaintiff  in  error: 

1'he  plea  of  not  guilty  embraces  a  de- 
fense of  the  statute  of  limitations  in  a 
criminal   proceeding. 

Re  Sidney,  0  How.  St.  Tr.  821 ;  Streep 
V.  l^nite<l  States,  160  U.  S.  128,  40  L.  ed. 
365,  16  Sup.  Ct.  Rep.  244;  Unitwl  States 
V.  Brown,  2  Low.  Dec.  267,  Fed.  Cas.  No. 
14,665;  Hatwood  v.  State,  18  Ind.  402; 
Wharton,  (rim.  PI.  k  Pr.  1880,  0th  ed., 
§  317;   1  Bishop,  Crim.  Proc.  §  700. 

A  special  plea  of  the  statute  of  limita- 
tions has  never  been  known  in  English 
criminal  procedure. 

Chitty,  Crim.  Law,  1847,  6th  Am.  ed. 
pp.  445*  480;  Archbold,  Crim.  Proc.  1880. 
8th  ed.,  Pomcroy,  pp.  336-354;  Stephen's 
Digest,  Crim.  Proc.  art.  263,  p.  178;  2  Rus- 
sell, Crimes,  1010,  7th  Eng.  ed.  pp.  1081 
et  seq. 

Modem  legislation  in  the  states  excludes 
the  plea. 

State  V.  Whalcn,  08  Iowa,  660,  68  N.  W. 
554. 

in  the  states  generally,  pleas  in  bar  to 
indictments  arc  now  seldom  used,  the  gen- 
eral i^sue  taking  their  place. 

Nauer  v.  Thomas,  13  Allen,  570. 

Federal  authority  leaves  the  question 
quite  open,  unloss  the  eases  of  the  United 
States  V.  Norton,  01  U.  S.  500,  23  L.  ed. 
454.  and  United  States  v.  Hirsch,  ]00  l\ 
S.  33.  25  L.  ed.  530,  give  the  plea  a  general 
sanction. 

If  the  special  plea  be  allowable  at  all, 
its  use  certainly  miist  be  restricted  so  as 
to  act  as  a  demurrer  to  the  indictment,  or 
as  a  traverse  of  nothing  more  than  such 
allegation  as  may  be  in  the  indictment  in 
mere  anticipation  of  a  defense  of  the  stat- 
ute of  limitations;  such  as  an  allegation 
that  defendant  has  been  a  fugitive  from 
justice. 

United  States  v.  Norton,  supra;  United 
States  V.  Irvine,  08  U.  S.  450,  25  L.  ed.  103, 
3  Am.  Crim.  Rep.  334;  United  States  v. 
ilirsch,  supra;  United  States  v.  Slacum,  1 
Cranch,  C.  C.  485,  Fed.  Cas.  No.  16,311; 
United  States  v.  Wright,  Fed.  Cas.  No.  16,- 
770;  United  States  v.  Conistock,  162  Fed. 
410;  United  States  v.  Brace,  140  Fed.  874. 

The  use  of  the  special  plea  as  a  traverse 
of  any  allegations  concerning  the  fact  or 
time  of  committing  the  olTense  charged 
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would  lead  to  confusion,  diflficulty,  and 
lay. 

1  Chitty,  Crim.  Law,  Perkins's  6th 
ed.  ••434,  435;  Wharton,  Crim.  PL  k 
Pr.  0th  ed.  8  410;  United  States  v.  Shorey. 
Fed.  Cas.  No.  16,280;  SUte  v.  Ward,  4» 
Conn.  420. 

It  is  involved  in  the  very  nature  of  anjr 
special  plea  in  bar  that  it  admits  every- 
thing that  the  indictment  alleges  in  ref- 
erence to  the  commisHion  of  the  ofTenae. 
It  does  not  dispute  the  indictment,  but 
shows  that  defendant  ought  not  to  be  re- 
quired to  respond  to  it  at  all. 

Chitty,  Crim.  I^w,  5th  Am.  ed.  451; 
Bishop,  Directions  &  Forms,  2d  ed.  §  1046, 
note  on  p.  508. 

Further,  it  has  been  held  several  timet 
that  even  in  a  civil  case,  a  plea  of  tbe 
statute  of  limitations  .in  defense  of  plain- 
tiir*8  cause  of  action,  if  any  such  there  be^ 
is  bad. 

1  Chitty,  PI.  1876,  16th  Am.  ed.  •551; 
Afargetts  v.  Bays.  4  Ad.  &  El.  480;  Mar- 
chant  v.  Valloy  FalU  Ba]  tist  (^hurch,  S 
R.  I.  24;   Conger  v.  Johnston,  2  Denio,  90. 

Other  cases,  while  holding  the  form  of 
plea  last  descrilied  goo<l.  place  their  de- 
cision on  the  ground  that  such  words — ^if 
any  such  there  be* — are  not  a  traverse,  and 
the  plea  admits  the  merits. 

Fish  v.  Farwell,  160  ill.  241,  43  N.  R. 
367;  Bartalott  v.  International  Bank,  14 
111.  App.  162. 

Union  of  both  matter  in  confesi»ion  and 
avoidance  and  a  traverse  in  the  same  pleA 
is  duplicitous. 

Stephens,  PI.  Heard*8  0th  Am.  ed.  258. 

At  common  law  the  existence  of  the  con- 
spiracy agreement  or  confederation  c<inj*ti- 
tutcd  the  crime,  without  even  a  single  overt 
act  in  pursuance  of  it. 

R.  v.  Gill,  2  Barn.  &  Aid.  204:  Banmrn 
V.  United  States,  156  U.  S.  464-460,  nO 
L.  ed.  404-407,  15  Sup.  Ct.  Rep.  467,  0  An. 
Crim.  Rep.  328:  Wright,  Crim.  Conspira- 
cies, 1887,  Carson's  Am.  ed.  124. 

The  gist  of  the  offense  is  therefore  tlie 
fact   of   confederating. 

People  V.  Fisher,  14  Wend.  9,  28  Am.  Dif. 
501. 

After  the  commission  of  a  single  overt 
act,  the  law  conspiracy  is  unaffected  by 
U.  S.  Rev.  SUt.  §  5440,  U.  S.  Comp.  SUu 
1001,  p.  3076. 

United  States  v.  Britton,  108  U.  S.  199, 
27  L.  ed.  608,  2  Sup.  Ct  Rep.  531:  Petti- 
bone  V.  United  States,  148  U.  8.  107,  202, 

37  L.  ed.  410.  422,  13  Sup.  Ct.  Rep.  542; 
Dealy  v.  Unite<I  States,  152  U.  S.  530.  543. 

38  L.  ed.  545,  546,  14  Sup.  Ct.  Rep.  680, 
0  Am.  Crim.  Rep.  161;  Bannon  v.  Unit^ 
States,  ]56  U.  S.  464.  460,  30  L.  ed.  404» 
400,  15  Sup.  Ct  Rep.  467,  0  Am.  Crim.  Rep. 

2ia  r.  8. 
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328;  Hyde  v.  Shine,  199  U.  S.  62,  76,  50 
L.  ed.  90,  94,  25  Sup.  Ct.  Rep.  760;  William- 
son V.  United  States,  207  U.  S.  425,  447,  52 
L.  ed.  278,  290,  28  Sup.  Ct.  Rep.  163. 

Even  when  the  single  ov^rt  act  required 
by  this  section,  before  prosecution,  occurs 
outside  of  the  jurisdiction  of  the  court 
where  the  indictment  is  found,  prosecution 
in  that  court  is  proper  if  the  conspiracy 
agreement  was  there  formed  or  has  there 
existed. 

Dealy  v.  United  States,  152  U.  S.  539, 
38  L.  ed.  545,  14  Sup.  Ct.  Rep.  680,  9  Am. 
Crim.  Rep.   161. 

Practically  all  the  cases  hold  that  prose- 
cution is  not  barred  if  an  overt  act  has  oc- 
curred within  three  years. 

United  States  v.  Raley,  173  Fed.  166; 
United  States  v.  Breese,  173  Fed.  411;  Jonos 
V.  United  States,  89  C.  C.  A.  303,  162  Fed. 
427;  United  States  v.  Lonnbaugh,  158  Fed. 
319;  United  States  v.  Barber,  157  Fed. 
889;  Bradford  v.  United  States,  81  C.  C.  A. 
606,  152  Fed.  016,  81  C.  C.  A.  607,  152 
Fed.  617;  United  States  v.  Brace,  supra; 
United  States  v.  Bradford,  148  Fed.  413; 
United  States  v.  Greene,  115  Fed.  345:  IjO- 
renz  v.  United  States,  24  App.  D.  C.  388; 
Fire  Ins.  Cos.  v.  State,  75  Miss.  38,  22  So. 
99;  Ochs  V.  People,  124  III.  429,  16  N.  E. 
062;  People  v.  Willis,  23  Misc.  573,  52 
X.  Y.  Supp.  808. 

Certain  decisions  of  the  court  illustrate 
the  continuity  of  offenses  under  the  Sher- 
man act. 

United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  48  L.  ed.  679, 
24  Sup.  Ct.  Rop.  436;  Loewe  v.  Lawlor,  208 
U.  S.  274,  52  L.  ed.  488,  28  Sup.  Ct.  Rej). 
301,  13  A.  &  E.  Ann.  Cas.  815. 

Messrs.  .Tosoph  H.  Choate  and  Wil- 
liam D.  CSutlirie  argued  the  cause,  and, 
with  Messrs.  Howard  S.  (Jans  and  William 
C.  Osborn,  tiled  a  brief  for  defendant  Kis- 
sel: 

It  was  at  first  the  practice  in  the  lower 
Fetleral  courts  to  permit  a  defendant  to 
raise  the  defense  of  the  limitation  prelimi- 
narily bv  demurrer  and  therebv  avoid  fur- 
ther  prosecution  and  trial,  although  it  was 
recognized  that  it  could  also  be  set  up  by 
special  plea. 

United  States  v.  Watkins,  3  Cranch,  C. 
C.  551,  Fed.  Cas.  No.  16,649;  United  State? 
v.  Six  Fermenting  Tuba,  1  Abb.  (U.  S.) 
271,  Fed.  Cas.  No.  16,296;  United  States 
v.  Dustin,  Fed.  Cas.  No.  15,012;  United 
Stjiti'S  V.  Sliorey,  Fed.  Cas.  Xos.  16,281  9i 
10.282;  I'nitod  States  v.  Co^r-in,  3  Fed.  402. 

This  practice  was  overruled,  and  the  rule 
of  Federal  procedure  applicable  in  criminal 
54  L.  pd. 


cases  was  settled  by  this  court  at  the  De- 
cember term,  1872,  in  United  States  v. 
Cook,  17  Wall.  168,  21  L.  ed.  538. 

This  authoritative  declaration  of  the 
proper  rule  of  procedure  has  never  been 
qualified  or  limited  by  the  court.  On  the 
contrary,  the  practice  has  been  repeatedly 
sanctioned. 

United  States  v.  Norton,  91  U.  S.  566, 
22  L.  ed.  454;  United  States  v.  Hirsch,  100 
U.  S.  33,  25  L.  ed.  639;  United  States  v. 
Irvine,  98  U.  S.  450,  25  L.  ed.  193,  3  Am. 
Crim.  Rep.  334;  United  States  v.  Heweck- 
er,  79  Fed.  60,  164  U.  S.  46,  41  L.  ed.  345, 
17  Sup.  Ct.  Rep.  18;  United  States  v.  Brace, 
149  Fed.  876;  1  Bishop,  New  Crim.  Proc. 
§  799,  subd.  5;  Adams  v.  Woods,  2  Cranch, 
336,  2  L.  ed.  297;  United  States  v.  Wells, 
163  Fed.  314;  United  States  v.  Comstock, 
162  Fed.  416;  Ex  pajte  Townsend,  133  Fed. 
75;  McGlinchy  v.  United  States,  4  CliflT. 
314.  Fed.  Cas.  No.  8,803:  Perkins  v.  United 
States,  4  CliflT.  321,  Fetl.  Cas.  No.  10,990; 
United  States  v.  Maillard,  4  Ben.  460,  Fed. 
Cas.  No.  15,709;  United  States  v.  Wright, 
3  Pittsb.  192,  Fed.  Cas.  No.  16,770;  United 
States  V.  Shorey,  Fed.  Cas.  No.  16,280; 
Stimpson  v.  Pond,  2  Curt.  C.  C.  603,  Fed. 
Cas.  No.  13,455;  United  States  v.  Piatt, 
Fed.  Cas.  No.  16,054a;  United  States  v. 
Mayo,  1  Gall.  397,  Fed.  Cas.  No.  15,755; 
United  States  v.  Slacum,  1  Cranch,  C.  C. 
485,  Fe.l.  Cas.  No.  16,311. 

The  suggestion  in  the  government's  brief 
that,  under  the  English  practice,  at  com- 
mon law  there  are  no  precedents  to  be 
found  of  pleas  in  bar  setting  up  the  defense 
of  the  statute  of  limitations,  is  entirely 
immaterial,  for  the  reason  that  there  was 
in  England,  prior  to  the  nineteenth  cen- 
tury, no  limitation  of  prosecutions  in  crimi- 
mil  cases  except  under  the  treason  act  of 
1095. 

Wood,  Limitations,  Gould's  3d  ed.  §  28; 
Banning,  Limitations  of  Actions,  Brown's 
3d  otl.  p.  253;  2  Stephen,  History  of  dim. 
Law,  Eng.  pp.  1,  2. 

Had  the  statute  of  4  Anne,  chap.  16, 
§§  4,  5,  which  permitte<l  double  pleading 
in  civil  cases,  not  expressly  excluded  crim- 
inal eases,  double  pleading  would  have  bcon 
allowable  at  common  law  in  criminal  cases. 

I'll i ted  States  v.  Shorey,  Fed.  Cas.  No. 
1 6,280. 

The  defense  of  the  statute  of  limitations 
is.  on  principle,  of  the  same  general  char- 
acter and  nature  as  the  plea  of  former  jeop- 
ardy or  .iinnninity  or  ])ardon.  It  is  esson- 
tially  a  plea  in  bar  of  further  prosecution. 
It  confesses  tlie  crime,  but  relies  on  a  statu- 
tory or  o<nistitntional  exem])tion  in  avoid- 
ance. The  xcttled  rule  at  Common  law  was 
tliat  the  defense  of  former  jeopardy,  t.  r., 
autrefois  acquit  or  autrefois  convict,  had  to, 
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be  specially  pleaded,  and  could  not  be 
availed  of  under  the  general  issue  or  by 
motion  in  arrest  of  judgment. 

Wharton,  Crim.  PL  &  Pr.  fith  ed.  §  477 ; 
1  Bish.»p,  New  Crim.  Proc.  §§  742,  799, 
Bubd.  3,' 800. 

Special  pleas  were  especially  dangerous 
at  tlie  common  law,  because  of  the  refusal 
of  the  courts  to  permit  an  accused  to  plead 
over  if  he  failed  to  maintain  liis  plea.  As 
criminal  procedure  became  more  and  more 
humane,  the  courts,  therefore,  allowed  de- 
fendants to  avail  themselves,  under  the  gen- 
eral issue,  of  defenses  which  should  more 
properly  or  logically  be  presented  by  spe- 
cial pleas  in  bar.  Thus,  tlie  defense  of  im- 
munity was  held  to  be  available  under  the 
plea  of  not  guilty.  K.  v.  Skeen,  8  Cox,  C. 
C.  153.  This  indulgence,  however,  was  not 
intended  in  any  way  to  affect  the  substan- 
tial right  of  an  accused  to  plead  specially, 
and  thereby  bar  further  prosecution  and 
jeopardy. 

Section  1044  of  the  Revised  Statutes  cf 
the  United  SUtes  (U.  S.  Comp.  Stat.  1901, 
p.  725)  should  be  liberally  construed  in 
favor  of  individual  rights;  and  in  that  light 
such  procedure  should  be  favored  as  will 
tend  to  save  an  accused  person  from  prose- 
cution and  trial  if  he  duly  claims  the  statu- 
tory amnesty. 

Wharton,  Crim.  PI.  &  Pr.  9th  ed.  §  310: 
Bassett,  Crim.  PI.  &  Pr.  2d  ed.  §  184 ;  Beat- 
tie  V.  People,  33  111.  App.  051;  Lamkin  v. 
People,  94  111.  501;  Bishop,  Statutory 
Crimes,  3d  ed.  §  259;  Com.  v.  Haas,  57  Pa. 
443;  People  v.  Lord,  12  Hun,  282;  People 
V.  Austin,  03  App.  Div.  382,  71  N.  Y.  Supp. 
001;  Moore  v.  State,  43  N.  J.  L.  203,  39 
Am.  Rep.  658;  State  v.  Asbury,  20  Tex.  82; 
Gillett,  Crim.  Law,  2d  ed.  §  52;  Ware  v. 
United  States,  12  L.R.A.(N.S.)  1053,  84 
C.  C.  A.  503,  154  Fed.  593,  12  A.  &  E.  Ann. 
Cas.  233;  Bell  v.  Morrison,  1  Pet  351,  300, 
7  L.  ed.  174,  178. 

An  act  which,  according  to  authoritative 
decisions,  was  not  criminal  when  done, 
ought  not  to  be  rendered  criminal  years 
afterwards  by  reason  of  a  change  of  de- 
cision. 

State  v.  O'Neil  ( Towa )  — L.R. A.  ( N.S. )  — , 
120  N.  W.  454. 

All  through  the  argument  of  the  govern- 
ment— and  necessary  to  uphold  it — is  the 
assertion  in  one  form  or'  another  that  the 
qucKtiun  is  as  to  the  continued  existence  of 
the  conspiracy,  and  tha^t  this  is  to  be  de- 
tenniued.  not  by  anj'  ]>re8ent  eriminal  act 
on  the  part  of  the  accused,  bnt  solely  by 
the  antecedent  intention  or  antecedent  mu- 
tnal  understanding  or  the  object  of  the  orig- 
inal conspiracy;  in  other  words,  the  con- 
tenti<»!i  is  t!i:il  if  tl»e  urij.'in:il  v  •nsniracy 
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was  indefinite  as  to  time,  or  if  the  conspira- 
tors contemplated  a  continuing  effect  or 
object,  then  they  would  remain  liable  to 
criminal  prosecution  indefinitely  unless  they 
could  show  an  actual  abandonment  of  their 
intent.  Persons  would  then  be  punishable 
not  because  they  had  done  any  criminal  act, 
or  had  actually  committed  any  criminal 
offense  within  the  three  years,  but  becanse 
their  antcec(ient  intention  contemplated  fu- 
ture acts  or  consequences  or  effects.  Un- 
der this  theory,  men  would  be  liable  crimi- 
nally for  past  intentions,  or  as  long  as  the 
consequences  or  effect  of  the  antecedent  act^ 
continued  to  endure.  It  is  submitted  that 
no  such  doctrine  exists  in  our  system  of 
criminal  jurisprudence.  The  government 
fails  to  cite  a  single  authority  to  sustain 
this  extraordinary  proposition,  and  we  be- 
lieve it  is  correct  to  say  that  there  is  no 
case  anywhere  which  supports  this  conten- 
tion of  the  government.  On  the  contrarj*, 
every  case  where  this  question  has  been  con- 
sidered proceeds  upon  the  assumption  that, 
of  course,  a  criminal  act  must  be  shown  to 
have  been  done  within  the  period  of  the 
limitation. 

United    States    v.    Owen,    32    Fed.    534: 
United    States    v.    McCord,    72    F^.    159; 
United  States  v.  Greene,  100  Fed.  941,  115 
Fed.  343;  United  States  v.  Greene,  140  Fed. 
803,  affirmed  in  85  C.  C.  A.  251,   154  Fed. 
401;   Ex  parte  Black,  147  Fed.  832,  87  C. 
C.  A.  383,  100  Fed.  431;  United  SUtes  v. 
Bradford,   148  Fed.  413,  affirmed   in  81  C. 
C.  A.  007,  152  Fed.  010;   Ware  v.   United 
States,  12  L.R.A.(N.S.)    1053,  84  C.  C.  A. 
503,  154  Fed.  577,  12  A.  &  E.  Ann.  Cas. 
233,  certiorari  denied  in  207  U.  S.  588,  52 
L.  ed.  353,  28  Sup.  Ct.  Rep.  255;    United 
States  V.  Biggs,  157  Fed.  204,  affirmed  in 
211  U.  S.  507,  53  L.  ed.  305,  29  Sup.  Ct. 
Rep.  181;  United  States  v.  Barber,  157  Fed. 
889;   Jones  v.  United  States,  89   C.  C.  .A. 
303,  102  Fed.  417,  certiorari  denied  in  212 
U.  S.  570,  53  L.  ed.  057,  29  Sup.  Ct.  Rep. 
085;  Jones  v.  United  States,  179  Fed.  584; 
United    States    v.    Breese,    173    Fed.    402; 
I^nabaugh  v.  United  States,  179  Fed.  476: 
I^renz  v.  United  States,  24  App.  D.  C.  337, 
certiorari   denied   in    190  U.  S.  040,  49  L. 
ed.  031,  25  Sup.  Ct  Rep.  700;  Com.  t.  Bar- 
tilson,  85  Pa.  482;  Ochs  v.  People,  25  111. 
App.   379,  affirmed  in   124   111.   399,  10  N. 
E.   002;    Fire  Ins.  Cos.  v.  State,  75  Miss. 
24,  22  So.  99;  SUte  v.  Langdon,  159  Ind. 
377,  05  N.  E.  1 ;  State  t.  Mason,  108  Ind. 
48,  8  N.  E.  710. 

As  to  crimes  which  are  not  essentially 
continuous,  tlie  statute  of  limitations  be- 
gins to  run  as  against  each  renewal  of  the 
crime  ui>on  the  commission  of  the  act  which 
conf>titutcs-  the  gist  of  the  offense;  and 
where   an    indictment   charges   such   an  of- 
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fense  as  coutiiiuiug,  that  allegation  will  be  that    animates    it,    or    the    results,    conse- 

disrcgarded  as  surplusage,  and  the  indict-  quences,  or  effects  that  flow  from  it. 
ment  construed  to  charge  the  crime  only  at        Armour  Packing  Co.  v.  United  States,  209 

the  earliest  date  at  which  it  avers  the  crime  U.  S.  56,  52  L.  ed.  681,  28  Sup.  Ct.  Rep. 

to  have  been  completed.  428;   Davis  v.   United  States,  43  C.  C.  A. 

United   States   v.    Irvine,   98   U.    S.   450,  448,  104  Fed.  136;  State  v.  Poyner,  134  N. 

25  L.  ed.  103.  C.   609,  46   S.   £.   500;    1    Wharton,   Grim. 

Where    an    indictment   charges    a   crime  Law,  10th  ed.  §  27;  State  v.  Prescott,  33  N. 

which  is  not  essentially  continuous,  with  a  H.  214;  State  v.  Thompson,  31  Utah,  23 J, 

eontinuandOt  the  continuando  may  be  dis-  87  Pac.  700;  State  v.  Briggs,  68  Iowa,  419, 

regarded,    and    the    indictment    treated    as  27  N.  W.  358;  Re  Nielsen,  131  U.  S.  176, 

charging  no  more  than  the  commission  of  33  L.  ed.  118,  9  Sup.  Ct.  Rep.  672;  Gise  v. 

the  offense  on  the  first  day.  Com.  81   Pa.   428;    Code  v.   State,   11  Ga. 

Wharton,  Crim.  PI.  &  Pr.  9th  ed.  §  125;.  56,  56  Am.  Deo.  410;   People  v.  Flaherty, 

1  Bishop,  New  Crim.  Proc.  §  388;  Starkie,  162  N.  Y.  538,  57  N.  £.  73. 

Crim.  PI.  1st  Am.  ed.  pp.  60,  61;  R.  v.  Dix-        It  is  not  only  settled  that  the  acts  done 

on,  10  Mod.  337;  United  States  v.  La  Coste,  in  furtherance  of  the  crime  are  no  part  of 

2  Mason,  129,  Fed.  Cas.  No.  15,548;  Peo-  the  crime  itself,  and  that  their  performaiioo 
pie  V.  Adams,  17  Wend.  476;  Wells  v.  Com.  is  immaterial  to  the  criminality  under  tho 
12  Gray,  326;  State  v.  Nichols,  58  N.  H.  conspiracy,  but  a  compact  which  does  not 
41;  Cook  v.  State,  11  Ga.  56,  56  Am.  Dec.  contain  within  itself  all  the  elements  of 
410;  State  v.  Briggs,  68  Iowa,  416,  27  N.  wrong  will  not  be  rendered  indictable  by 
W.  358;  State  v.  Tliompson,  31  Utah,  228,  the  criminality  of  acts  done  in  furtlierancp 
87  Pac.  709;   State  v.  Jasper,  15  N.  C.   (4  of  it. 

Dev.  1^.)    323.  United  States  v.  Britton,  108  U.  S.  199- 

An  analysis  of  the  nature  of  the  crime  205,  27  L.  ed.  698-700,  2  Sup.  Ct.  Rep.  531 ; 

of  conspiracy  will  readily  show  the  sound-  McKenna   v.    United    States,   supra;    Sallu 

ncss    of    the    proposition    that    the   offense  v.  United  States,  44  C.  C.  A.  26,  104  Fed. 

is    noncontinuing,    since    the    essential    ele-  545;  Conrad  v.  United  States,  62  C.  C.  A. 

ment  of  the  offense  is  the  act  of  confeder-  478,   127  Fed.  801. 

atin^  or  plotting,  which  is  inherently  a  uon-        Indeed,  the  acts  done  pursuant  to  a  con- 

continuing  act,  and  not  acts  which  may  L>c  spiracy,   and    in   furtherance  of   it,   are   ho 

done  in  pursuance  of  the  conspiracy  or  to  fur  from  being  a  part  of  the  offense,  that 

effect  its  object.  if  they  be  criminal,  they  constitute  sepa- 

Archbokl,   Crim.   PI.   22d  ed.   p.   1209:    2  rate  crimes,  and  a  conviction  or  acquittal  on 

Bishop,  Now  Crim.  Law,  §§  171,  172;  United  either  the  conspiracy  or  the  separate  crime 

States  V.  ilirsch,  100  II.  S.  33,  34,  25  Is.  is  no  bar  to  a  prosecution  for  the  offense, 
ed.    539,    540;    United    States    v.    Britton,        Berkowitz  v.  United  States,  35   C.  C.  A. 

108    U.    S.    199-204,   27    L.   ed.    698-700,   2  379,  93  Fed.  457;  Davis  v.  People,  22  Colo. 

Sup.    Ct.    Rep.    531;    McKenna    v.    United  3,  43  Pac.  122;  State  v.  Sias,  17  N.  H.  558; 

States,  62  C.  C.  A.  88,  127  Fed.  90;  Petti-  Bailey  v.  State,  42  Tex.  Crim.  Rep.  291,  59 

bone  V.  United  States,   148  U.  S.   197-202,  S.    W.    900;    Whitford    v.    State,    24    Tck. 

37  L.  ed.  419-422,  13  Sup.  Ct.  Rep.  542;  App.  489,  5  Am.  St.  Rep.  890,  6  S.  W.  537; 
Dealy  v.  United  States,  152  U.  S.  539-547,  Wallace  v.  State,  41  Fla.  557,  26  So.  713; 

38  L.  ed.  545-548,  14  Sup.  Ct.  Rep.  680.  Wilcox  v.  United  States,  7  Ind.  App.  86, 
9  Am.  Crim.  Rep.   161;   Bannon  v.  Unite<l  103  S.  W.  776. 

States,  156  U.  S.  464,  468,  39  L.  ed.  494.  496,        Manifestly,    these    principles    are    incom- 

15  Sup.   Ct.   Rep.   467,   9   Am.   Crim.   Rep.  patible  with  the  theory  that  conspiracy   is 

388;   Williamson   v.   United   States,  207   V.  rendered    continuing    through    its    results ; 

S.  425,  447,  52  L.  ed.  278,  290,  28  Sup.  Ct.  ^o^  ^^  >«  one  of  the  attributes  of  a  continu- 

Rep.     163;     United    States    v.    Donau,     11  i»g  crime  that  all  the  acts  which  enter  into 

Blatchf.   169,   Fed.   Cas.   No.    14,983;    State  ^^/"""  ^"^  '^  «'"Sjf  o"'<*n8e    and  that  that 

V.  Buchanan,  5  Harr.  &  J.  355,  9  Am.  Dec.  if  *^""^  cmbracos  all  acts  which  enter  mto 

534;    People   v.   Mather,   4    Wend.    264,   21  *  ^^    con.miss.on    of    the    cnme    throughout 

A        TA       lort     r\tey         11        -n    -i^   ^»     .     ^  ^^^  entire  period  of  performance, 
^""oo?"';.  ,   \       T- r  \\  xi  ^^o"".  *        Ke  Nielsen,  131  US.  176,  186,  33  L.  ed. 

F.  233;  Mulcahy  v.  li.  L.  R.  3  H.  L.  317;  ^8,   121,  fl  Sup.  Ct.  Rep.  672. 
Com.  v.  Judd,  2  Mass.  329,  3  Am.  Dec.  54;        ^11  the  well-considered  cases  will  be  found 

People  v.  Flack,  125  N.  Y.  332,  11  L.R.A.  to  have  been  decided  upon  the  theory  that 

80/,  20  N.  E.  207.  tl,e  offense   is  renewable,  and  not  continii- 

The  true,  criterion  of  continuity  is  to  be  ing. 
found  in  the  nature  of  the  act  or  condition        Ware  v.  United  States,   12  L.R.A.(N.S.) 

which    constitutes    the    essence    of    the    of-  1053,  84  C.  C.  A.  503,  154  Fed.  577,  12  A. 

fense,  as  distinguished  from  the  purpose  &  E.  Ann.  Cas.  233,  certiorari  denied  in  207 
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U.  S.  588,  52  L.  ed.  353,  28  Sup.  Ct.  Rep. 
255;  Jones  v.  United  States,  ^8!)  C.  C.  A. 
303,  162  Fed.  417;  Jones  v.  United  States, 
179  Fed.  610;  United  States  v.  Biggs,  157 
Fed.  264;  United  States  v.  Bradford,  148 
Fed.  413,  81  C.  C.  A.  607,  152  Fed.  616: 
United  States  v.  Greene,  115  Fed.  349,  af- 
firmed in  85  C.  C.  A.  251,  154  Fed.  401; 
Lorenz  v.  United  States,  24  App.  D.  C.  337, 
387,  certiorari  denied,  196  U.  S.  640,  49 
L.  ed.  031,  25  Sup.  Ct.  Rep.  796;  Arnold 
V.  Weil,  157  Fed.  430;  Ex  parte  Black, 
147  Fed.  838,  affirmed  in  87  C.  C.  A.  383, 
160  Fed.  431;  United  States  v.  Greene,  100 
Fed.  946;  United  States  v.  Barber,  157  Fed. 
890;  People  v.  Mather,  4  Wend.  229,  21 
Am.  Dec.  122;  Xoyes  v.  State,  41  N.  J. 
L.  418;   Com.  v.  Bartilson,  85  Pa.  486. 

It  is  to  be  always  remembered  that  among 
the  most  fundamental  of  the  rules  of  crim- 
inal pleading  are  those  that  require  (1) 
that  all  the  material  facts  and  circumstances 
embraced  in  the  definition  of  the  offense 
must  be  stated,  and,  that,  if  any  essential 
element  of  the  crime  is  omitted,  such  omis- 
sion cannot  be  supplied  by  intendment  or 
implication  (Pettibone  v.  United  States,  148 
U.  S.  197,  202,  37  L.  ed.  419,  422,  13  Sup. 
Ct.  Rep.  642;  United  States  v.  Hess,  124 
U.  S.  483,  486,  31  L.  ed.  516,  617,  8  Sup. 
Ct.  Rep.  671);  (2)  that  facts  must  be 
pleaded,  and  that  conclusions  are  of  no 
avail  (United  States  v.  Cruikshank,  92  U. 
S.  542,  558,  23  L.  ed.  588,  593;  Re  Greene, 
52  Fed.  Ill);  (3)  that  the  charging  part 
of  an  indictment  for  conspiracy  must  be 
sufficient  in  itself,  without  recourse  l«>  tlie 
allegations  of  overt  acts  (United  States  v. 
Britton,  108  U.  S.  190,  205,  27  L.  ed.  698, 
700,  2  Sup.  Ct.  Ro).  531);  and  (4)  that 
where  the  facts  alleged  are  susceptible  of 
two  interpretations,  in  one  of  which  thoy 
lead  to  a  conclusion  of  guilt,  and  in  th(> 
other  to  a  conclusion  of  innocence,  a  court 
of  justice  has  no  alternative;  it  must  pro- 
nounce in  favor  of  innocence  (Tlie  Bothnc.i, 
2  Wheat.  169,  177,  4  L.  ed.  211,  213;  Cof- 
fin V.  United  States,  156  U.  S.  432,  39  I., 
ed.  481,  15  Sup.  Ct.  Rep.  394). 

A  mere  statement  of  the  pleader's  con- 
clusion, unless  sn])ported  by  allegations  of 
fact,  cannot  av.iil  as  a  charge  of  the  actual 
commission  of  the  crime  within  that 
period. 

United  States  v.  Cruikshank,  supra;  Pet- 
tibone V.  United  States,  148  U.  S.  197,  203, 
37  L.  ed.  419,  422,  13  Sup.  Ct.  Rep.  542. 

Where  it  is  essential  to  criminality  that 
particular  acts  shall  have  been  done  at  n 
particular  time,  the  allegation  that  they 
were  done  at  that  time  must  be  so  distinct 
jBLB  to  preclude  tho  fioasibility  that  tiiey 
were  done  at  some  other  time. 
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United  States  v.  Simmons,  96  U.  S.  360, 
363,  24  L.  ed.  819,  820. 

It  may  ordinarily  be  true  that  when  the 
commission  of  the  offense  of  conspiracy  hn.-i 
been  duly  charged  in  the  indictment  with- 
in the  period  of  limitation,  allegations  of 
overt  acts  which  do  not  of  themselves  suf- 
fice to  constitute  the  offense  or  show  its 
commission  will  be  sufficient.  In  that  caae, 
the  allegations  pf  overt  acta  are  inserted 
by  way  of  aggravation,  or  merely  to  satisfy 
a  statutory  requirement  that  some  overt  act 
in  addition  to  the  act  of  agreeing  be  al- 
leged, or  as  a  bill  of  particulars  of  the  claim 
of  the  prosecution.  Even  in  that  case,  the 
acts  must  be  such  as  clearly  tend  to  effect 
the  object  of  the  conspiracy. 

United  States  v.  McLaughlin,  169  FcfL 
307;  Lonabaugh  v.  United  States,  179  Fed. 
481. 

Tlie  r  ere  writing  of  a  letter  by  Kissel  to 
the  American  Company,  asking  payment  of 
past  disbursements,  could  not  constitute,  in 
and  of  itself,  an  overt  act.  tending  to  effect 
the  object  of  the  conspiracy  of  1903,  or  be 
evidence  of  the  continuance  of  a  criminal 
intent. 

United  States  v.  Black,  87  C.  C.  A.  38.% 
160  Fed.  435;  United  States  v.  Biggs.  157 
Fed.  264;  United  States  v.  McLaughlin, 
supra;  Lonabaugh  v.  United  States,  179 
Fed.  479. 

The  special  pleas  in  bar  were  sufficient  in 
form,  and  did  not  in  substance  or  effect 
constitute   pleas  of  not  guilty. 

Pateher  v.  Sprague,  2  Johns.  466;  United 
States  v.  Hirsch,  100  U.  S.  33,  25  L.  ed. 
539;  United  States  v.  Potter,  56  Fed.  9a; 
Elliott  v.  State,  26  Ala.  81. 

It  is  the  settled  rule  in  this  court  that 
it  is  not  necessary  to  the  validity  of  an  in- 
dictment that  it  should  aver  the  commis- 
sion of  the  offense  within  the  sta tutor)* 
period  (United  States  v.  Cook,  17  Wall.  168. 
21  L.  ed.  538),  and  it  is  also  a  settled  rule 
of  criminal  procedure  that  the  averment 
of  time  is  not  ordinarily  material  (1  Bish- 
op, New  Crim.  Proc.  §  386;  Lorenz  v.  United 
States,  24  App.  D.  C.  387;  Ledbetter  v. 
United  States,  170  U.  S.  606-012.  42  L. 
ed.  1162-1164,  18  Sup.  Ct.  Rep.  774). 

A  demurrer  for  duplicity  lies  only  where 
the  pleading  unites  two  sufficient  pleas. 

22  Cyc.  Law  &  Proc.  p.  387;  10  Enc.  PI. 
&  Pr.  p.  635;  1  Bishop,  New,  Crim,  Proc 
§  440;  Wharton,  Crim.  PI  &  Pr.  §  243; 
United  States  v.  Patty,  9  Bias,  429,  2  Ft»d. 
664,  667;  State  v.  Thompson,  31  Utah,  232, 
87  Pac.  709;  Com.  v.  Simpson,  9  Met.  141; 
Com.  v.  Stowell,  9  Met  569;  Polinsky  v. 
People,  73  N.  Y.  72;  Pedple  v.  Kane,  43  App. 
Div.  472,  474,  note,  61  N.  Y.  Supp.  19.>, 
632;  anirmed  in  161  N.  Y.  380,  55  N.  E. 
946;  Roaekrans  v.  People,  3  Ihin.  294. 
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1910.  Unitb)  States  v.  Kissei.. 

The  objection  that  the  plea  is  duplicitous  Rep.  680,  0  Am.  Crim.  Rep.  161 ;  Petti- 
is  a  technical  one,  which  must  be  specific-  bone  ▼.  Uliited  States,  148  U.  S.  107,  202, 
ally  urged  in  order  to  be  available.  37  L.  ed.  410,  422,  13  Sup.  Ct.  Rep.  542; 

Pooler  V.  United  Stetes,  62  C.  C.  A.  307,  Williamson   ▼.    United    States,    207    U.    S. 

127  Fed.  600;   Kilboum  ▼.  State,  0  Conn.  425,  62  L.  ed.  278,  28  Sup.  Ct.  Rep.  163; 

563;  1  Bishop,  New  Crim.  Proc.  §  777,  sub.  United  States  v.  Hess,   124  U.  S.  483,  31 

1;  7  £nc.  PI.  k  Pr.  p.  243.  L.  ed.  516,  8  Sup.  Ct.  Rep.  571;  Ledbetter 

w.    T        w«    T    «      «     1  A   *u*  V.  United  States,  170  U.  S.  606,  42  L.  ed. 

Mr.   liCaYitt  J.   Hunt  also  arffued  the  -.^o    -lo  o..      r^    t»       tta     ¥t  -i.  j  ox  i. 

cause     and     with    Mr     Georire    Whitefield  "®^'  ^^  ^"P*  ^'  ^^P*  ^^*'  ^"'*®^  ®^**^ 

^use,    ana,    witn    Mr.    i^rge    wmteneia  ^  Cruikshenk,  92  U.  S.  542,  558,  23  L.  ed. 

Betts,    Jr.,    filed    a    brief    for    defendant  .qq    .q»  '  '        ' 

•Yj  J  Ooo,   Off*). 

T^e  defenw  of  the  statute  of  limitation.        The  Sherman  act  i.  not  directed  against 

was  actually  set  up  by  a  special  plea  in  *J^**  "'  "»»*•»•  •»"»  "K*—^  »  '^^  *»' 
bar 

United  SUte.  v.  Cook,  17  Wall.  168,  21  ,  .^■^*?'  g^^**"  ^-  MacAndrews  ft  F.  Co. 
L.  ed.  638;    United  States  v.   Norton,   91        \  '««•  ojso.  ,     .     ^. 

U.  8.  666,  23  L.  ed.  454;  United  States  v.  .   .^  «>'"P'~<:y  <=»"«•»•  not  merely  >n  the 

Hirsch,  100  U.  S  33.  25  I.  ed.  639;  United  '"t*"*'^  f  **<•  «>'  "><>«.  >>"t  in  the  ap-ee- 

SUtes  V.  Irvine,  98  U.  S.  450,  26  L.  ed.  ""*,      "'  *^*;  *'  ""'»,  ^  ^^,    •"  ""  "*  J" 

193.  3  Am.  Crim.  Rep.  334;  United  States  ~=*'   °'   ^  f«  *   '•'^"'  ***   ^7  ""'^^I'' 

V.  Hewecker,  79  Fed.  59;  United  State,  v.  ^!!^?:    ^„  °"*^  "  '"^  •*^-'f'S'  "*wk'" 

Brace.  143  Fed.  703;  1  Bishop.  New  Crim.  l"*""*^"  °r«^'  '^  ".r.\'""''^**^'*;,  ^'"'" 
Proc   fi  799  agree  to  carry  it  into  effect,  the  very 

»ri.      u-  *  •  X     #  XL     .   J.  x_     X  *  P^ot  is  an  act  in  itself. 

The  charging  part  of  the  indictment  for       j^,„,^^        j^  L.  R.  3  H.  L.  317. 

rt'^rZ^H  "^^  th     '      "*"'  '"  >^^"' "'*"•        There  ii  no  question  involved  in  the  pres- 
out  regard  to  the  purposes  or  intents,  or        .  *        i   xu       xi        x  x  x 

^««..*   -«♦-    ^-^     -.ii  J       xu     ax,    L  c"^  <5ase  as  to   whether  the   statute   runs 

overt   acts,  especially   under   the  Sherman  .  .,  ^  «     .         ,     .  x      x     -x  •         x 

— *    -«^  «V*.     •*  :     «  X    1  •-.  J  XI.  ^rom  the  first  or  last  overt  act;   it  is  not 
act,  and  where  it  is  not  claimed  they  con-  i  -^  j  xi.  x  xi.        u  i 

stitute  a  renewal.  *^*"  '='*'T'*  *''**  *!^y  ""T  «"y^'«"7*': 

Com.  T.  Bartilson.  85  Pa.  482.  f"<*  "  '*  "  <»nc'''«vely  shown  ^ve  that 

Tu^  ^„-..*   ««x-   -  *  *  -xu   J         X  X-  *"®   offense   charged   could   not   be   a   con- 

The  overt  acts  set  forth  do  not  consti-  a-      •  .    x  i  *  -r^ 

4.,*«  ♦!,«  «ir^^-       rru  xu        -J  c  tmumg  one,  but  was  complete  on  Decem- 

tute  the  offense.     They  are  the  evidence  of  ,       ^J:,    ,Ao  -i    xu      x  x  x 

u    ««^   -^^  «^ x:^  -       •  1   X     u     xu  ^^  30th,  1903,  necessarily  the  statute  com- 

it,  and  are  sometimes  said  to  be  the  ag-  _         ,  /      „  xu  x  j         t    *    x   •     xu 

irravation  of  it.  menced  to  run  on  that  day.    In  fact,  in  the 

TT  -x   1  ex  X  T>  -xx        1AO  TT    o    inA  present  case,  inasmuch  as  admittedly  overt 

United  States  v.  Britton,  108  U.  S.  199,  fx .«L        — .      jxuoi  x 

on  4   OT  T    ^A   una  taa  o  q        ox   t»       koi  acts  are  Unnecessary  under  the  Sherman  act, 

2"*',^^  ^  '•"•  T'  ^'-    f^^-        *    P;  *??•  *"d  it  «  »»»  clWmed  that  they  constitute 

The  offense  charged  m  the  counts  of  this  ^  ,^„^^,,   „,  ^^^^  ^       renewal  is  charged, 

indictment   i.  a  conspiracy.     This  offeni«  ^^      ^^^„„^  ^^  mere  surplusage, 
does  not  consist  of  hoth  the  conspirwy  and        ^^^    ^     p^^     23    Pa.    366;    Daly    v. 

the  acts  done  to  effect  the  object  of  the  con-  tt«;x->j  c^.^^.   iko  tt   a   coo   «o  t      a    ka' 

,    ,      -  .,  .     •*       ,  ^,  United  States,  152  U.  S.  539,  38  L.  ed.  54o, 

spiracy,  but  Qf  the  oonspiracv  alone.     The  ,.    «„«    nx    ti.*..    hqh    a    aL    <-'•».    r» 

J      .J  ,  ^,        X  X  X      xu  X   x»  X  14   Sup.   Ct.   Rep.   080,  9   Am.   Crim.   Rep. 

provision  of  the  statute,  that  there  must  ,«,      tt-u^^   qxIx^.  .     t»  -xx-^    iao   tt    o 

,  ,    ,         ,       i»    X  xu      u-    X     «  XI  ^01;    United  States  v.   Britton,   308  U.  S. 

be  an  act  done  to  effect  the  object  of  the  ,qo  ohk   ot  t    ^    ano   taa  o  a        ox   r» 

,       ^     ,         ,     -^  .^  199,  205,  27  L.  ed.  698,  700,  2  Sup.  Ct.  Rep. 

conspiracy,  merely  affords  a  locus  posntten-  ggi  ^        '  r  r 

ii<r,  so  that  l«fore  the  acts  done,  either  one       ^^^^^  ^         j^,    ,^^  ^^j.      ^    ^^^  _,j^^. 

or  all  of  the  parties  may  ahandon  their  de-  ^^^  „,  limitations  is  demunid  to  by  the 
sign   and  thus  avoid  the  penalty  prescribed  „„e„t,   and  the   special  plea   is   sus- 

by   the   statute.      It   follows   as   a   rule   of  r  .      ,    .,         .    ,  j.        ."^  , 

•'.    .     ,      I     ,.        xu  X     .  .   J.  X        X  tamed,  the  whole  proceed mg  is,  as  a  rule, 

criminal    pleading   that,    in   an    indictment  forjnjn-fe^i 

for  conspiracy  under  §  5440   (U.  S.  Comp.         ,,   ..    ,  o,   .  „         ,         »,«  t:.   i    ,-#1 

c*  X    inni  o/»Tn\     xu  •  x        United  Statcs  V.  Hewecker,  79  Fed.  60: 

Stat.    iOOj,  p.  3070),  the  conspiracy  must  tt-'x  ^  ox  x  xt    x        ni  tt    a    ma    00 

u m  •     XI       u         1        J  xu  X   -x  X  United  States  v.  Norton,  91  U.  S.  566,  23 

be  Rufncientlv  charge<l,  and  that  it  cannot  x       a    ara     tt  ^x  j   ox  x  ti-      u     1*1^ 

\.        A  A  u    \u  X       /      X     J         u  I-».  ed.  454;    United   States  v.  Hirsch,   100 

be  aided  by  the  averments  of  acts  done  by  tt  o    o*   oa  t      j    coa 

one  or  more  of  the  conRpirators  in  further- 
ance of  the  object  of  the  conspiracy.  Messrs.  Josepli  H.  Choate,  William  D. 
R.  V.  King,  7  Q.  B.  782;  Com.  v.  Shedd,  Guthrie,  Howard  S.  Gans,  William  C.  Os- 
7  Cush.  514.  born,  and  I^avitt  J.  Hunt  also  filed  a  sup- 
It  is  not  a  mental  offense;  it  does  not  picmental  brief  for  defendants  in  error: 
eonsist  in  intents  and  imaginations.  It  Since  the  law  does  not  punish  intent,  it 
exists  where  there  are  no  overt  acts  other  is  obvious  that  this  indictment  must  fail 

unless  there  can  be  found  in  it  some  allcga- 


than   the  agreement. 

People  V.  Mather,  4  Wend.  264,  21  Am. 
Doc.  122;  Dealy  v.  United  Stetes,  152  U.  S. 
539,  547,  38  L.  ed.  545,  548,  14  Sup.  Ct 


tion,  in  addition  to  the  continuandOf  of  an 
act  done  within  the  three  years;  and  this 
allegation  must  be  found  in  the  charging 
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part  of  the  indictment,  for  nothing  is  bet-  wlicre,  and  transferred  to  that  jurisdiction 

ter    settled   than    that   recourse   cannot  be  through  the  performance  of  an  overt  act 

had  to  the  overt  acts  to  eke  out  or  sup-  Noyes  v.  State,  41  N.  J.  L.  418;  Com.  ▼. 

plemcnt  otiierwise  inadequate  averments  de-  Corlies,  3  Brewst.  (Pa.)  577;  R.  v.  Brisac, 

scriptive  of  the  conspiracy  intended  to  be  4  East,  164,  8  Eng.  Rul.  Cas.  138;  People 

charged.  v.  Mather,  4  Wend.  229,  21  Am.  Dec.  122; 

United  States  v.  Britton,  108  U.  S.  199,  Hyde  v.  Shine,  199  U.  S.  62,  76,  50  L.  cd. 

205,  27  L.  ed.  G98,  700,  2  Sup.  Ct.  Rep.  531.  90,  94,  25  Sup.  Ct.  Rep.  760. 

It  scorns  almost  preposterous  to  urge  that  As  the  special  pleas  in  bar  presented  the 

this  offense  could   be  committed   and   con-  single  issue  and  the  single  defense  of  the 

tinued  six  years  by  simply  engaging  in  a  limitation,   they   are   suflicient   in    law   for 

conspiracy  and  then  doing  nothing,  or  the  tliat  purpose,  and  are  not  vitiated  or  ren- 

trivial   and   colorless  acts   alleged   to  have  dered   equivalent  to   the   general   issue  by 

been  done  in  1907  and  1909.  the  additional  averments. 

Northern  Securities  Co.  v.  United  States,  Patcher  v.  Sprague,  2  Johns.  466. 

193  U.  S.  409,  48  L.  ed.  729,  24  Sup.  Ct.  ,,              ,        u    tt     /lu     x       ^    t 

Ren    436  Messrs.    Joseph    H.    Choate,    De    Lancey 

Lu       i    J    1            1     •        1     J              J  J*  Nicoll,    John    M.     Bowers,    and    John    D. 

The  pleader's  conclusion   lends  no  addi-  t-  j           i       ^i  j         i.  •  ^          .   .    .^     # 

A. ^1  f „  i.^  *i      x^  A     J-      XI                J  Lindsay   also   filed    a    brief   on    behalf  of 

tional  force  to  the  facts  directly  averred,  .,         .  .      •,        j  *     .     ^    .^  i 

-«^   ..»i»»«  4.\.^      *    *        A  Ki-  u   *u         -.  others  joined  as  defendants  below: 

and  unless  those  facts  establish  the  com-  t^             • 

^*    •         e  j.t        a               J    •     1   J  li    a    crime    is    noncontinuous,    a    ooa- 

mission  of  the  offense,   and   include  every  ^.             .         ...        ^        ^      "  . "  '  ^       vy^ 

1          A.     *  4.1       n*           i.1.     •   J*  1.        ▲      -ii  ttnunanao    will    not    extend    its    duration 

element  of  the  offense,  the  indictment  will  ,tt    *    i  o*  *           t     •        *%o  tt    o^-^  T- 

not  be  permitted  to  stand.  i^"!,^''^,a!\''^"  T  .^'1'"!!  ^®  ^\^;  ^"^l.^ 

Pettibone  v.  United  States,  148  U.  S.  197,  ^'  ""t        ^J  """^Z"  ^  ,^  '*'*^'^*^  ***     *"* 

37  U  ed.  419,  13  Sup.  Ct.  Rep.  642.  "*"?**?  L*"^  surplusage" 

The  offense  of  monopolizing  within  three  ^  ^'^"^  ?r^**^A  .^^^           '               ""'        ' 

years  prior  to  the  finding  of  the  indictment  ^^1'  *:"*•  ^^'  i5.o48,                    ,     ,.       . 

cannot  be   spelled  out  of  this  indictment,  ^  ^^^JT  ^.*  crime  must  be  made  directly. 

for  that  offense  is  not  properly  averred  in  ^'"^  "^      I  ''"P^^*^*^^"'     Every  ingredient 

any  count.                        *-     r     ^  must  be  stated   with   certainty   and   preci- 

Re  Greene,  52  Fed.  111.  f**^"*    ^'o^*»in«  c*"  ^  taken  by  inference  or 

The    verb   "to   conspire"    frequently    has  '"^nd"'^"*- 


done  in  pursuance  of  the  conspiracy.  Omissions,  however  morally  repreliensible, 

McKenna  v.   United  States,  02  C.  C.  A.  ""'^^*  ^^^^  constitute  a  defect  in  the  dis- 

88,  127  Fed.  90;   Wright,  Crim.  Conspira-  charge  of  a  legal  obligation,  cannot  be  made 

cies    p.  124.  t**®  basis  of  penal  action   without  unduly 

An  indictment  for  crime  should  lay  the  enjf^ging  ^^^  range  of   the  criminal    law. 

offense   as   actuallv   committed   within   the  Wharton,  Crim.  I^w,  10th  ed.  §  130. 

limitation,  and  in^  conspiracy  ca.ses  should  ^***^''«  *^*""^^  ^  *  "negligent  conspiracy.'* 

allege  the  conspiracy  as  having  been  found  Wharton,  Crim.  I^w.  10th  ed.  §  1341. 

or  entered   into  witiiin  the  limitation.     It  ^"  accused  person  can  only  be  tried  upon 

involv<>s  a  misconception   of  the  law,  and,  ^^^  indictment  as  found  by  the  grand  jur>'. 

henco.  it  is  bad  pleading,  to  charge  in  an  «"^*  especially  upon  all  ite  language  found 

omnibus  indictment  a  number  of  different  ^"  ^^^  charging  part  of  that  indictment.    If 

connpiracies,  committed   at  different  times,  **   ^i®^  ^^i^*""   **^®   province  of   a  court  to 

under  the  guise  of  a  single  continuing  of-  ^*^^"^  **^«  charging  part  of  an  indictment 

f^j,^^  to  suit  its  own  notions  of  what  it  ought  to 

Omi.   v.   Baitilson,   85   Pa.   486;    United  '^^^'^  *^«"'  ^"^  ^*»»<^  ^^'"^  K~"<*  J^'T  would 

States  V.  Bigirs.  157  Fed.  264.  probably   have   made   it   if  tlieir   attention 

A  conspiracy-  is  in<lictable  where  an  overt  ^^'^  ^'^^  ^*^"^  ^  suggested  changes,  tlie 

act  is  pcrformV<l.  not  upon  the  ground  that  S^^^^   importance   which   the  common    law 

the  overt  act  was  in  furtherance  of  an  ante-  attaches  to  an  indictment  by  a  grand  jury 

cedent  conspiracy,  but  solely  on  the  ground  »«  *  prerequisite  to  a  prisoner's  trial   for 

tl.nt  the  overt  act  is  evidence  of  the  com-  »  crime,  and  without  which  the  Constitu- 

niission  of  the  crime  of  conspiring  within  *»«"  says  "no  person  shall  be  held  to  an- 

the  jurisdiction.     The  authorities  are  quite  s^er,"  may  be  frittered  away  until  iU  value 

clear    that    it    is   the   crime    actually   com-  »»  almost  destroyed. 

mitte<l   in  the  new  jurisdiction  that  is  the  Ex   parte   Bain,   121   U.   S.   1,   10,  30  L. 

subject   of  prosocnt'on,   and   not   t^»e   nr»to-  ed.   849.  85*?,  7  Sup.  Ct.  Rep.   781,  0  Am. 

cedent  crime  of  conspiracy  committed  else-  Crim.   Rep.   122. 
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To  enable  the  court  to  determine  that  a 
conspiracy  existed  within  a  given  period; 
it  must  appear  from  the  indictment,  with- 
out going  further,  that  the  unlawfufr  agree- 
ment contemplated  the  commission  of  acts 
within  that  period. 

United  States  v.  Cruiksliank,  92  U.  S. 
542,  659,  23  L.  ed.  588,  503. 

It  is  not  enough  that  the  conspiracy 
might  have  been  extended  into  that  period. 
If  it  is  consistent  with  tlie  averments  that 
there  was  no  such  purpose  at  the  time  of 
the  agreement,  it  must  be  assumed  that  no 
such  purpose  then  existed. 

United  States  v.  Simmons,  96  U.  S.  SCO, 
363,  24  L.  ed.  819,  820. 

Subsequent  acts  being  no  part  of  the  of- 
fense (Dealy  v.  United  States,  152  U.  S. 
539,  540,  38  L.  ed.  545,  547,  14  Sup.  Ct. 
Rep.  680,  9  Am.  Crim.  Rep.  161;  United 
States  V.  Britton,  108  U.  S.  109,  205,  27 
L.  ed.  698,  700,  2  Sup.  Ct.  Rep.  531),  the 
avernier.ts  by  which  they  are  unnecessarily 
set  forth  are  but  surplusage  (Ilazen  v. 
Com.  23  Pa.  363),  and  hence  cannot  be  re- 
sorted to  for  the  purpose  of  determining 
when  the  offense,  if  any,  was  in  fact  com- 
mitted, or  for  any  other  purpose. 

Acts  and  deeds  are  the  subject  of  human 
laws,  not  thoughts  and  intents,  unless  ac- 
ci)m]>anied  by  act8.  The  state  does  not 
suffer  from  the  mere  imaginings  of  men. 
To  entitle  it  to  complain,  therefore,  some 
act  must  have  followed  the  unlawful 
thought. 

Bishop,  New  Crim.  Law,  §  204. 

An  act  and  evil  intent  must  combine  to 
constitute  in  law  a  crime. 

Bishop,  New  Crim.  Law,  §  200. 

The  law  of  conspiracy  forms  no  exception 
to  the  rule,  which  is  universal,  and  applies 
to  all  crimes  of  every  grade  and  character. 
It  is  the  intent  to  conspire,  coupled  with 
the  act  of  conspiracy,  which  constitutes  the 
offense. 

United  States  v.  Hirsch,  100  U.  S.  33, 
34.  25  L.  ed.  539,  640. 

It  is  not  a  mental  offense;  it  does  not 
consist  in  intents  and  imaginings.  It  exists 
where  there  are  no  overt  acts  other  than  the 
agreement. 

People  v.  Mather,  4  Wend.  264,  21  Am. 
Dec.  122. 

A  conspiracy  consists  not  merely  in  the 
intention  of  two  or  more  to  do  an  unlaw- 
ful act,  or  to  do  a  lawful  act  bv  unlawful 
means.  So  long  as  such  a  design  rests  in 
intention  only,  it  is  riot  indictable.  When 
two  agree  to  carry  it  into  effect,  the  very 
plot  is  an  act  in  itself,  and  the  net  of  eacli 
of  the  parties,  promise  against  promise, 
actus  contra  actum,  capable  of  being  en- 
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forced,  if  lawful,  punishable,  if  for  a  crimi- 
nal object  or  for  the  use  of  criminal  means. 

Mulcahy  v.  R.  L.  R.  3  II.  L.  317. 

Therefore,  to  punish  a  conspiracy  where 
the  end  is  not  uccunipliKhed  is  not  to  pun- 
ish a  mere  intention.  The  law  strikes  at 
the   first   manifestation   of   the   intent. 

United  States  v.  Cole,  5  McLean,  516, 
Fed.  Cas.  No.  14,832. 

It  is  not  the  bare  intention  that  the  law 
punishes,  but  the  act  of  conspiring,  which 
is  made  a  substantive  offense  by  the  nature 
of  the  object  intended  to  be  effected.  And 
in  that  respect,  conspiracies  are  analogous 
to  unlawful  assemblies.  In  that  case  it  is 
not  the  bare  unexecuted  intention  which  the 
law  punishes,  but  the  act  of  meeting,  con- 
nected with  the  object  of  that  meeting, 
which  constitutes  the  offense;  and  for  that 
act  of  meeting  alune,  though  it  should  be 
to  do  what,  if  actually  done  by  one  (as 
the  pulling  down  of  another's  enclosures), 
would  be  but  a  civil  trespass,  the  parties 
are  liable  to  be  punished  by  fine  and  im- 
prisonment. 

State  v.  Buchanan,  5  Harr.  &  J.  355,  0 
Am.  Dec.  534. 

The  Sherman  act  is  not  directed  against 
a  state  of  mind,  but  against  a  state  of 
factfl. 

United  States  v.  MacAndrews  &  F.  Co. 
149  Fed.  831. 

Where  the  criminal  agreement  remains 
in  force,  an  in<lictniont  may  nevertheless 
be  sustained  as  to  any  joint  act  done  in  its 
furtherance  within  the  statutory  period, 
although  three  years  have  elapsed  since  the 
formation  of  the  conspiracy,  because,  by 
the  commission  of  such  joint  act,  the  par- 
ties to  it  repeat  and  enter  anew  into  the 
original  agreement.  But  the  parties  who 
participate  in  such  acts  are  punishable  for 
the  new  agreement  only,  not  for  the  old 
one,  the  prosecution  of  which  is  barred  by 
the  statute  as  completely  as  though  it  had 
never  existed.  Indeed,  in  hucIi  a  case,  the 
proper  practice  requires  the  time  of  the 
offense  to  be  laid  on  a  specific  day  within 
the  statute. 

Ware  v.  United  States,  12  L.R.A.(N.S.) 
1053,  84  C.  C.  A.  503,  154  Fed.  578,  12  A. 
&  E.  Ann.  Cas.  233;  Jones  v.  United  States, 
89  C.  C.  A.  303,  162  Fed.  417;  Jones  v. 
United  States,  179  Fed.  584;- United  States 
V.  Greene,  100  Fed.  940,  116  Fed.  350,  146 
Fed.  888;  Ex  parte  Black,  147  Fed.  838, 
affirmed  in  87  C.  C.  A.  383,  160  Fed.  431 ; 
Lorenz  v.  United  States,  24  App.  D.  C. 
337;  United  States  v.  Barber,  157  Fed. 
890;  Ochs  v.  People,  25  111.  App.  379, 
affirmed  in  124  111.  300.  16  N.  E.  662;  Com; 
V.  Bartilson,  85  Pa.  486. 

1177 


«05-608 


SUPBEME  COUBT  OF  TUE  UNITED  STATES. 


Oct.  Tcbx, 


Mr.  Justice  Holmes  delivered  the  opin-  | 
ion  of  the  court : 

This  is  a  writ  of  error  brought  by  the 
United  States  to  reverse  a  judgment  of  the 
•circuit  court,  sustaining  pleas  in  bar,  plead- 
ed to  an  indictment  by  the  defendants  in 
error.  173  Fed.  823.  The  first  count  of  the 
indictment  alleges  that  the  defendants  in 
«rror  and  others  named,  on  December  30, 
1903,  and  from  that  day  until  the  day  of 
presenting  the  indictment  (July  1,  !1909), 
have  engaged  in  an  unlawful  conspiracy  in  re- 
straint of  trade  in  refined  sugar  among  the 
several  states  of  the  Union;  that  is  to  say, 
to  eliminate  free  competition  and  prevent 
all  competition  with  the  American  Sugar 
60 6] Refining  Company,  *one  of  the  de- 
fendants, by  a  would-be  competitor,  the 
Pennsylvania  Sugar  Refining  Company.  It 
then  sets  forth,  at  length,  tlie  means  by 
which  the  alleged  purpose  was  to  be  ac- 
complished, and  what  are  put  forward  as 
overt  acts  done  in  pursuance  of  the  plan. 
In  other  counts,  referring  to  the  first,  the 
defendants  are  alleged  to  have  conspired  to 
monopolize  the  trade  in  refined  sugar  among 
the  states.  There  are  similar  counts  as  to 
the  trade  in  raw  sugar  and  molasses,  and 
•J ft  to  trade  with  foreign  nations.  The  of- 
fenses aimed  at,  of  course,  are  the  conspi- 
racies punished  by  the  act  of  July  2,  1890, 
chap.  G47,  20  Stat,  at  L.  209,  U.  S.  Comp. 
Stat.  190],  p.  3200,  commonly  known  as  the 
Shrrmnn  act. 

liiere  are  other  counts  in  the  indictment, 
but  the  argument  was  devoted  mainly  to 
these.  The  defendants  severally  pleaded  to 
all  of  them  the  limitation  of  three  years 
fixed  by  Rev.  Stat.  §  1044,  U.  S.  Comp.  Stat. 
1901,  p.  725,  alleging  that  for  more  than 
three  years  before  the  finding  of  the  in- 
dictment on  July  1,  1909,  they  did  not  en- 
gage in,  or  do  any  act  in  aid  of,  such  con- 
spiracies. The  defendant  Kissel  added  aver- 
ments that  all  the  overt  acts  alleged  to  have 
been  done  within  three  years  before  July  1, 
1909,  were  done  witliout  his  participation, 
consent,  or  knowledge.  He  also  pleaded 
that  since  Octol)er  6,  190G,  the  Pennsyl- 
vania Sugar  Refining  Company  had  been 
in  the  hands  of  a  duly  appointed  receiver. 

We  deem  it  unnecessary  to  state  the 
pleadings  with  more  particularity,  because 
the  only  question  before  us  under  the  act 
of  Marcfi  2,  1907,  chnp.  2564,  34  Stat,  at  L. 
1246,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  220, 
is  whether  the  pica  in  bar  can  be  sustained. 
That  this  court  is  confined  to  a  coiisidera- 
tion  of  the  grounds  of  decision  mentioned 
in  the  statute  when  an  indictment  is 
quashed  was  decided  in  United  States  v. 
Keitel,  211  U.  S.  370,  399,  63  L.  ed.  230. 
245,  29  Sup.  Ct.  Rep.  123.  We  think  that 
thd'e  is  a  similar  limit  when  the  case  comes 
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up  under  the  other  clause  of  the  act,  from  a 
"judgment  sustaining  a  special  plea  in  bar, 
when  the  defendant  has  not  been  put  in  jeop- 
ardy." This  being  so,  we  are  not  concerned 
with  the  technical  sufficiency  or  redundancy 
of  the  *indictment,  or  even,  in  the[607 
view  that  we  presently  shall  express,  with 
any  consideration  of  the  nature  of  the  overt 
acts  alleged.  The  indictment  charges  a  con- 
spiracy beginning  in  1903,  but  continuing 
down  to  the  date  of  filing.  It  pretty  near- 
ly was  conceded  that  if  a  conspiracy  of  this 
kind  can  be  continuous,  then  the  pleas  in 
bar  are  bad.  Therefore  we  first  will  con- 
sider whether  a  conspiracy  can  have  con* 
tinuunce  in  time. 

The  defendants  argue  that  a  conspiracy 
is  a  completed  crime  as  soon  as  formed,  that 
it  is  simply  a  case  of  unlawful  agreement, 
and  that  therefore  the  continuando  may  be 
disregarded,  and  a  plea  is  proper  to  show 
that  the  statute  of  limitations  has  run. 
Subsequent  acts  in  pursuance  of  the  agree- 
ment may  renew  the  conspiracy  or  be  evi 
dence  of  a  renewal,  but  do  not  change  the 
nature  of  the  original  otfense.  So  also,  it 
is  said,  the  fact  that  an  unlawful  contract 
contemplates  future  acts,  or  that  the  re- 
sults of  a  successful  conspiracy  endure  to 
a  much  later  date,  does  not  affect  the  char- 
acter of  tiie  crime. 

The  argument,  so  far  as  the  premises  are 
true,  does  not  suffice  to  prove  that  a  con- 
spiracy, altliough  it  exists  as  soon  as  the 
agreement  is  made,  may  not  continue  be- 
yond the  moment  of  making  it.  It  is  true 
that  the  unlawful  agreement  satisfies  the 
definition  of  the  crime,  but  it  does  not  ex- 
haust it.  It  also  is  true,  of  course,  that 
tfie  mere  continuance  of  the  result  of  a 
crime  does  not  continue  the  crime.  United 
States  v.  Irvine,  98  U.  S.  4.")0,  2r>  L.  ed.  11>3, 
3  Am.  Crim.  Rep.  334.  But  when  the  plot 
contemplates  bringing  to  pass  a  continuous 
result  that  will  not  continue  without  the 
continuous  co-operation  of  the  conspirators 
to  keep  it  up,  and  there  is  such  continuous 
co-operation,  it  is  a  perversion  of  natural 
thought  and  of  natural  language  to  call 
such  continuous  co-operation  a  cinemato- 
graphic series  of  distinct  conspiracies,  rath- 
er than  to  call  it  a  single  one.  Take  tlie 
present  case  A  conspiracy  to  restrain  or 
monopolize  trade  by  improperly  excluding  a 
competitor  from  business  contemplates 
*that  the  conspirators  will  remain  in  [608 
busines:),  and  will  continue  their  combine<t 
elFurts  to  drive  the  competitor  out  until  tliey 
i^uceeed.  If  they  do  continue  such  etforts  in 
puc.suunce  of  the  plan,  the  conspiracy  con- 
tinues up  to  the  time  of  abandonment  or 
success.  A  conspiracy  in  re-straint  of  trade 
is  different  frcmi  and  more  than  a  contract 
in  restraint  of  trade.  A  couspiruey  in  cousti- 
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tuted  by  an  a^eement,  it  is  true,  but  it  is 
the  result  of  tlie  agreement,  rather  than  the 
agreement  itself,  just  as  a  partnership,  al- 
though constituted  by  a  contract,  is  not  the 
contract,  but  is  a  result  of  it.  The  contract 
is  instantaneous,  the  partnership  may  en- 
dure as  one  and  the  same  partnership  for 
years.  A  cons])iracy  is  a  partnership  in 
criminal  purposes.  That  as  such  it  may 
have  continuation  in  time  is  shown  by  the 
rule  that  an  overt  act  of  one  partner  may 
be  the  act  of  all  without  any  new  agreement 
specifically  directed  to  that  act. 

Tlie  means  contemplatcu  for  the  exclusion 
of  the  Pennsylvania  Sugar  Refining  Com- 
pany were  the  making  of  a  large  loan  by  the 
American  Sugar  Refining  Company  through 
Kissel  to  one  Segal,  and  the  receiving  from 
him  of  more  than  half  the  stock  of  the 
Pennsylvania  Company,  with  a  power  of  at- 
torney to  vote  upon  it,  Segal  not  knowing 
that  the  American  Company  was  behind 
Kissel.  The  loan  was  to  be  for  a  year,  but 
the  American  Company  was  to  use  the  pow- 
er of  voting  to  prevent  the  Pennsylvania 
Company  from  going  on  with  its  business, 
and,  as  Segal  was  dependent  largely  upon 
the  returns  from  that  company  for  means 
of  repaying  the  loan,  he  was  to  be  prevented 
from  repaying  it,  and  the  control  of  the 
Pennsylvania  Company  retained  until  it 
should  be  ruined  and  finally  driven  from 
business.  It  is  alleged  that  the  loan  was 
made,  and  that  a  vote  was  passed  that  the 
Pennsylvania  Company  refrain  from  busi- 
ness until  further  order  of  the  board  of 
directors.  Now,  of  course,  it  well  may  be  that 
the  object  was  so  far  accomplished  by  this 
609]  vote  that  *the  conspiracy  was  at  an 
end ;  but  a  vote  upon  pledged  stock  that 
mij:![ht  l)e  redeemed  was  not  necessarily  last- 
ing, and  further  action  might  be  necessary  to 
reach  the  desired  result.  The  allegation 
tliat  the  cou»piracy  continued  down  to  the 
date  of  the  indictment  is  not  contradicted 
by  tlie  vote.  Furthermore,  as  we  have  said, 
the  only  question  here  is  whether  the  plea 
of  the  statute  of  limitations  is  good. 

Taking  it  that  the  conspiracies  made 
criminal  by  the  act  of  July  2,  1890,  may 
have  continuance,  we  are  ot  opinion  that 
the  pleas  are  bad.  To  be  sure,  it  still  might 
be  argued  that  the  general  rule  that  time 
need  not  be  proved  as  laid  applies  to  con- 
tinuing offenses,  that  therefore  the  allega- 
tion in  the  indictment,  so  far  as  it  specifies 
the  time  in  which  the  conspiracy  was  main- 
tained, is  immaterial,  and  that  a  plea  tra- 
versing only  that  is,  in  substance,  a  plea 
in  confession  and  avoidance,  and  gucd. 
Whether,  in  a  charge  of  a  continuing  of- 
fense, even  such  8p(*citic  earmarks  of  time 
as  those  in  this  inaictmeut  mai^e  it  enter 
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into  the  essence  of  the  offense,  we  shall 
hot  discuss.  Time  is  held  to  be  of  the  es- 
sence in  Massachusetts  and  some  other 
states  (Com.  v.  Pray,  13  Pick.  369,  364; 
Com.  v.  Briggs,  11  Met.  573;  State  v.  Small, 
80  Me.  452,  14  Atl.  942;  Fleming  v.  SUte, 
28  Tex.  App.  234,  12  S.  W.  605);  while 
this  has  been  thought  to  be  a  local  peculiari- 
ty, and  the  contrary  has  been  decided  else- 
where (State  V.  Reno,  41  Kan.  674,  682, 
683,  21  Pac.  770;  State  v.  Arnold,  98  Iowa, 
253,  67  N.  W.  252;  Bishop,  New  Crim.  Proc. 
§§  307,  402).  However  this  may  be,  if  the 
plea  of  the  statute  of  limitations  is  good 
where  it  confesses  and  avoids  all  that  the 
indictment  avers,  still,  as  was  pointed  out 
in  an  able  brief  by  the  late  lamented  Solici- 
tor General,  it  is  open  to  too  many  objec- 
tions and  difficulties  to  be  encouraged  or 
allowed  except  in  clear  cases.  Apart  from 
technical  rules,  the  averments  of  time  m 
the  indictment  are  expected  and  intended  to 
be  proved  as  laid.  The  overt  acts  relied  up- 
on coming  down  *to  within  three years[6 10 
of  the  indictment  are  alleged  to  have  been 
done  in  pursuance  of  the  conspiracy,  and 
the  pleas  must  be  taken  to  deny  that  alle- 
gation, unless  they  rely  upon  the  supposed 
impossibility  of  the  acts  having  the  char- 
acter alleged.  It  is  only  by  an  artificial 
rule,  if  at  all,  that  the  plea  can  be  treated 
as  not  traversing  the  indictment,  and  we 
are  not  prepared  to  give  that  supposed  rule 
such  an  effect. 

The  discussion  at  the  bar  took  a  wider 
range  than  is  open  at  this  stage.  It  hardly 
is  necessary  to  explain  that  we  have  nothing 
to  say  as  to  what  evidence  would  be  suf- 
ficient to  prove  the  continuation  of  the  con- 
spiracy, or  where  the  burden  of  pleading  or 
proof  as  to  abandonment  would  be.  We 
deal  only  with  a  naked  and  highly  technical 
question,  when  once  the  possibility  of  con- 
tinuation is  established,  and  as  to  that  we 
cannot  bring  ourselves  to  doubt. 

To  sum  up  and  repeat:  The  indictment 
charges  a  continuing  conspiracy.  Whether 
it  does  so  with  technical  sufficiency  is  not 
before  us.  All  that  we  decide  is  that  a 
conspiracy  may  have  continuance  in  time, 
and  that  where,  as  here,  the  indictment, 
consistently  with  the  other  facts,  alleges 
that  it  did  so  continue  to  the  date  of  llling, 
that  allegation  must  be  denied  under  the 
general  issue,  and  not  by  a  special  plea. 
Under  the  general  issue  all  defenses,  includ- 
ing the  defense  that  the  conspiracy  was 
ended  by  success,  aband6nment,  or  other- 
wise, more  than  three  years  before  July  1, 
1009,  will  be  open  and  unaffected  by  what 
w'c  now  decide. 

Judgment  reversed. 
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CHARLES  N.  THOMPSON. 

(See  S.  C.  Beporter'a  ed.  611-624.) 

Husband  and  wlte  —  actions  between 

The  eomnion-law  relation  between  hui- 
band  Biid  wife  was  uot  bo  far  modified  as 
to  give  the  wife  a  right  of  action  to  recover 
damaget  from  her  liusband  for  an  auault 
and  battery  cnmmitted  by  him  upon  her 
peraon,  by  D.  C.  Code,  S  1155,  authoriiing 
married  women  "to  sue  separately  for  the 
recovery,  security,  or  protection  of  their 
property,  and  for  torts  committed  agaiust 
them,  as  fully  and  freely  as  if  they  were 
unmarried." 
[For  olber  canes,  see  Hnebsad  and  Wife,  III., 

In   Digest   Bap.  Ct.   1908.] 


IN  ERROR  to  the  Court  of  Appeals  of  tbe 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District,  dismissing  an 
action  brought  by  a  wife  against  her  hus- 
band, to  recover  damages  for  an  assault 
and  battery.     Affirmed. 

See  some  case  belovr,  31  App.  D.  C.  OST, 
14  A.  &  E-  Ann.  Cas.  B7&. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  William  M.  Lewln  argued  the 
cause  and   tiled  a  brief  for  plaintiff  in  er- 

Prior  to  the  enactment  of  the  District  of 
Columbia  Code,  it  was  essentially  and  in  ita 
nature  a  tort  for  a  man  to  assault  his  wifu. 
The  effect  of  the  provisions  of  tlie  Code 
witli  rcsjiect  to  her  right  to  sue  is  to  re- 
move a  c<mimon-law  obstacle  to  the  remedy. 

Stewart  v.  Baltimore  ft  0.  R.  Co.  168 
U.  8.  445,  448,  42  L.  ed.  637,  S38,  18  Sup. 
Ct.  Rep.  106. 

These  provisions  will  be  liberally  con- 
strued, tor  it  is  the  duty  of  every  state  to 
provide,  in  the  odmiiiiHtDition  of  justice, 
lor  the  redress  of  privatf  wrongs;  if  there 
be  a  civil  right,  there  must  be  s  legal  rem- 
edy. 

Missouri  P.  R.  Co.  v.  Humes,  135  U,  S. 
S12,  521,  29  L.  ed,  403,  406,  6  Sup.  Ct.  Rcj>. 
110;  Bank  of  United  States  v.  Owens,  3 
Pet.  527,  639,  7  L.  ed.  508,  512. 

Note. — On  the  right  of  a  wife  to  sue  hus- 
band for  personal  tiirls — see  note  to  Strom 
v.  Strom.  «  I>.I{.A.|N,S.l  191. 

On  actions  iH-twi-en   hust>nnd  and  wife — 
tef  nute  to  Dutkcr  v.  KeJly,   73  C.   0.  A. 
300. 
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And  protection  against  tort  is  oa  neces- 
sary as  the  enforcement  of  contract. 

Wills  v.  Jones,  13  App.  D.  C.  497. 

As  redress  cannot  be  obtained  in  equity, 
because  of  the  easential  character  of  the 
case,  the  rule  )■  settled  that  the  remedy 
must  be  by. a  suit  at  law. 

Van  Norden  v.  Marlon,  M  U.  8.  378, 
380,  25  L.  ed.  463,  464. 

The  reasoning'  of  the  New  York  ease 
upon  which  the  court  of  appeala  reliea  hsa 
tang  since  been  repudiated. 

Freethy  v.  Freethy,  42  Barb.  641 ;  Bron- 
■on  V.  Brady,  2B  App.  D.  C.  262;  Sticknev 
V.  Sticitney,  131  U.  S.  227,  237,  33  h.  ad. 
136,  142,  i  Sup.  Ct.  Rep.  677;  Baltimore  k 
P.  R.  Co.  T.  Sixth  Presby.  Church,  19  Wall. 
62,  65,  22  L.  ed.  97,  98;  Bryan  v.  KenneU, 
113  U.  8.  179,  196,  28  L.  ed.  90B,  914,  fi 
Sup.  Ct  Rep.  407;  Washington  Market  Co. 
V.  Hoffman,  101  U.  B.  112,  115,  116,  25  L. 
ed.  782,  783,  784;  Luhra  v.  Hancock,  181 
U.  S.  S«T,  571,  46  L.  ed.  1006,  1007,  21 
Blip.  Ct  Rep.  726. 

A  change  in  phraseology  createa  a  pre- 
sumption of  a  change  in  intent;  and  no 
word  of  the  change  should  be  held  inslg- 

Crawford  v.  Burke,  196  U.  S.  176,  190, 
40  L.  ed.  147,  162,  26  Sup.  Ct  Rep.  9; 
Washington  Market  Co.  v.  Hofnnan,  101 
U.  S.  115,  116,  25  L.  ed.  783,  784. 

Even  under  the  act  of  1S69  a  wife  couM 
contract  with  her  husband. 

Sykes  v.  Chadwick,  18  Wall.  141,  143, 
146,  21  L.  ed.  824,  S2S,  826. 

And  now  she  may  sue  him,  even  in  tort, 
for  that  construction  will  be  followed  whieh 
commends    itself   to    the   judgment   of   the 

May  V.  May,  9  Neb.  25,  31  Am.  Rep. 
399,  2  N.  W.  221 ;  Rice,  8.  ft  Co.  v.  Sally, 
176  Mo.  130,  79  S.  W.  398;  Coulam  r. 
Doull,  133  U.  S.  216,  233,  33  L.  ed.  506,  601, 
10  Sup.  Ct  Bep.  253. 

The  right  to  her  earnings  neceaaarily  in- 
plies  the  right  to  maintain  her  capacity 
to  earn.  The  right  to  sue  anyone  (tlie 
husband  not  excepted)  for  impairment  of 
that  capacity  is  incidental  thereto. 

Traer  r.  Clews,  115  U.  8.  528,  HO.  20 
L.  ed.  407,  471,  «  Sup.  CX  Rep.  166;  Sey- 
bert  T.  Pittsburg,  1  Wall.  272,  17  L.  ed. 
553, 

This  would  follow  from  the  conatme- 
tion  of  D.  C-  Code,  S  1161  [SI  Stat  at  I^ 
1373,  chap.  854],  in  pari  maltri*  with 
9  1156. 

Western  U.  Teleg.  Co.  v.  Lipscomb,  S 
App.  D.  C.  113;  Washington  Aaphalt  Block 
ft  Tile  Co.  V.  Mockey,  15  App.  D.  C.  417; 
Stic'^ney  v.  Stickney,  131  U.  8.  227.  237, 
33  L.  ed.  136,  142,  9  8up.  Ct  Rep.  677. 

Ill  U.  B. 
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Messrs.  A.  E.  Ij.  Leckle,  Creed  M.  Ful- 
ton, Joseph  W.  Cox,  and  John  A.  Krati, 
Jr.,  submitted  the  cause  for  defendant  in 
error : 

Statutes  enabling  the  wife  to  sue  and 
be  sued  as  a  feme  sole  do  not  authorize 
either  husband  or  wife  to  bring  an  action 
against  the  other. 

21  Cyc.  Law  &  Proc.  pp.  1517,  1518;  Al- 
ward  V.  Alward,  15  N.  Y.  Civ.  Proc.  Rep. 
151,  2  N.  Y.  Supp.  42;  Smith  v.  Gorman, 
41  Me.  408;  Small  v.  Small,  12P  Pa.  372, 
18  Atl.   497. 

In  some  of  the  states,  actions  are  al- 
lowed by  the  wife  against  the  husband  in 
cases  of  wrongs  done  her  property,  but  it 
is  belieyed  that  in  most  such  instance 
where  such  actions  have  been  allowed,  thoy 
are  expressly  authorized  by  the  statute. 

21   Cyc.  Law  &  Proc.  pp.  1517-1519. 

The  following  will  serve  as  illustrations 
of  tlic  class  of  cases  in  which  such  actions 
have  been  allowed: 

Larison  v.  Larison,  9  111.  App.  31;  Re 
l>eaner,  126  Iowa,  701,  100  Am.  St.  Rep. 
374,  102  N.  W.  825;  Jones  v.  Jones,  19 
Iowa,  236;  Greer  v.  Greer,  24  Kan.  101; 
Manning  v.  Manning,  79  N.  C.  293,  28  Am. 
Rep.  324. 

Coming  to  the  specific  question  involved 
in  the  case  at  bar,  viz.:  Whether  a  hus- 
band or  a  wife  may*  maintain  an  action  for 
tort  committed  by  either  against  the  other 
during  coverture,  an  examination  of  the  au- 
thorities discloses,  we  believe,  that  no  court 
of  last  resort  has  held  that  such  an  action 
may  be  maintained  under  any  statute  in 
force  in  any  of  the  states  of  this  country. 

Peters  v.  Peters,  42  Iowa,  182;  Heacock 
v.  Heacock,  108  Iowa,  540,  75  Am.  St.  Reo. 
273,  79  N.  W.  353;  Decker  v.  Kedly,  148 
Fed.  681;  Main  v.  Main,  4Q  111.  App.  106; 
Libby  v.  Berry,  74  Me.  286,  43  Am.  Rep. 
589;  Abbott  v.  Abbott,  67  Me.  304,  24  Am. 
Rep.  27;  Bandfield  v.  Bandfield,  117  Mich. 
80,  40  L.R.A.  757,  72  Am.  St.  Rep.  650, 
75  N.  W.  287;  Schultz  v.  Schultz,  27  Hun, 
26,  reversed  in  89  N.  Y.  644 ;  Abbe  v.  Abbe, 
22  App.  Div.  483.  48  N.  Y.  Supp.  25 ;  Strom 
v.  Strom,  98  Minn.  427,  6  L.R.A.(N.S.) 
192,  116  Am.  St  Rep.  387,  107  N.  W.  1047. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  case  presents  a  single  question, 
which  is  involved  in  the  construction  of  the 
statutes  governing  the  District  of  Columbia. 
That  question  is,  Under  that  statute  may  a 
wife  bring  an  action  to  recover  damages  for 
an  assault  and  battery  upon  her  person  by 
the  husband? 

The  declaration  of  the  plaintiff  is  in  the 
ordinary  form,  and  in  seven  counts  chargei« 
divers  assaults  upon  her  person  by  her  hus- 
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band,  the  defendant,  for  which  the  wife 
seeks  to  recover  damages  in.  the  sum  of  $70,< 
000.  An  issue  of  law  being  made  by  demur- 
rer to  the  defendant's  pleas,  the  supreme 
court  of  the  District  of  Columbia  held  that 
such  action  would  not  lie  under  the  statute. 
Upon  writ  of  error  to  the  court  of  appeals 
of  the  District  of  Columbia,  the  judgment 
of  the  supreme  court  was  aflirmed.  31  App. 
D.  C.  557,  14  A.  &  £.  Ann.  Cas.  879. 

At  the  common  law  the  husband  and  wife 
were  regarded  as  one, — the  leeal  existeno*^ 
of  the  wife  during  coverture  being  merged 
in  that  of  the  husband;  and,  gvuciuiiy 
speaking,  the  wife  was  incapable  of  making 
contracts,  of  acquiring  ^property  or  [615 
disposing  of  the  same  without  her  husband's 
consent.  They  could  not  enter  into  contract*} 
with  each  otl|er,  nor  were  they  liable  for 
torts  committed  by  one  against  the  other. 
In  pursuance  of  a  more  liberal  policy  in 
favor  of  the  wife,  statutes  have  been  passed 
in  many  of  the  states  looking  to  the  relief 
of  a  married  woman  from  the  disabilities 
imposed  upon  her  as  a  feme  covert  by  the 
common  law.  Under  these  laws  she  has  iK'en 
empowered  to  control  and  dispose  of  her 
own  property  free  from  the  constraint  of 
the  husband,  in  many  instances  to  carry  on 
trade  and  business,  and  to  deal  with  third 
persons  as  though  she  were  a  single  woman. 
The  wife  has  further  been  enabled  by  the 
passage  of  such  statutes  to  sue  for  trespass 
upon  her  rights  in  property,  and  to  protect 
the  security  of  her  person  against  the 
wrongs  and  assaults  of  other. 

It  is  unnecessary  to  review  these  stat- 
utes in  detail.  Their  obvious  purpose  is,  in 
some  respects,  to  treat  the  wife  as  a  feme 
sole,  and  to  a  large  extent  to  alter  the  com- 
mon-law tlieory  of  the  unity  of  husband  and 
wife.  These  statutes,  passed  in  pursuance 
of  the  general  policy  of  emancipation  of  the 
wife  from  the  husband's  control,  differ  in 
terms,  and  are  to  be  construed  with  a  view 
to  effectuate  the  legislative  purpose  which 
led  to  their  enactment. 

It  is  insisted  that  the  Code  of  the  District 
of  Columbia  has  gone  so  far  in  the  direc- 
tion of  modifying  the  common-law  relation 
of  husband  and  wife  as  to  give  to  her  an 
action  against  him  for  torts  committed  by 
him  upon  her  person  or  property.  The  an- 
swer to  this  contention  depends  upon  a  con- 
struction of  §  1155  of  the  District  of  Colum- 
bia Code.  [31  SUt.  at  L.  1374,  chap.  854.] 
That  section  provides: 

"Sec.  1155.  Power  of  wife  to  trade  and 
to  sue  and  be  sued. — Married  women  shall 
have  power  to  eifgage  in  any  business,  and 
to  contract,  whether  engaged  in  business  or 
not,  and  to  sue  separately  upon  their  con- 
tracts, and  also  *to  sue  separately  for  [616 
the  recovery,  security,  or  protection  of  their 
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property,  and  for  torts  committed  against 
them,  as  fully  and  freely  as  if  they  were 
unmarried ;  contracts  may  also  be  made  ifvtth 
them,  and  they  may  also  be  sued  separately 
upon  their  contracts,  whether  made  before 
or  during  marriage,  and  for  wrongs  inde- 
pendent of  contract,  committed  by  them  be- 
fore or  during  their  marriage,  as  fully  as 
if  they  were  unmarried;  and  upon  judg- 
ments recovered  against,  them  execution 
may  be  issued  as  if  they  were  unmarried; 
nor  shall  any  husband  be  liable  upon  any 
contract  made  by  his  wife  in  her  own  name 
and  upon  her  own  responsibility,  nor  for 
any  tort  committed  separately  by  her  out 
of  his  presence,  without  his  participation  or 
sanction:  Provided,  That  no  married  wom- 
an shall  have  power  to  make  any  contract 
as  surety  or  guarantor,  or  as  accommoda- 
tion drawer,  acceptor,  maker,  or  indorser." 

In  construing  a  statute  the  courts  are 
to  have  in  mind  the  old  law  and  the  change 
intended  to  be  effected  by  the  passage  of 
the  new.  Reading  this  section,  it  is  ap- 
parent that  its  purposes,  among  others,  were 
to  enable  a  married  woman  to  engage  in 
business  and  to  make  contracts  free  from 
the  intervention  or  control  of  the  husband, 
and  to  maintain  actions  separately  for  the 
recovery,  security,  and  protection  of  her 
property.  At  the  common  law,  with  certain 
exceptions,  not  necessary  to  notice  in  this 
connection,  the  wife  could  not  maintain  an 
action  at  law  except  she  be  joined  by  her 
husband.  Barber  v.  Barber,  21  How.  582, 
589,  16  L.  ed.  226,  228.  For  injuries  suf- 
fered by  the  wife  in  her  person  or  property, 
such  as  would  give  rise  to  a  cause  of  ac- 
tion in  favor  of  a  feme  sole,  a  suit  could  be 
instituted  only  in  the  joint  name  of  her- 
self and  husband.  1  C'ooley,  Torts,  3d  ed. 
472,  and  cases  cited  in  the  note. 

By  this  District  of  Columbia  statute  the 
common  law  was  changed,  and,  in  view  of 
the  additional  rights  confered  upon  married 
women  in  §  1155  and  other  sections  of  the 
Ck)de,  she  is  given  the  right  to  sue  separate- 
617]  ly  for  'redress  of  wrongs  concerning 
the  same.  That  this  was  the  purpose  of  the 
statute,  when  attention  is  given  to  the  very 
question  under  consideration,  is  apparent 
from  the  consideration  of  its  terms.  Mar- 
ried women  are  authorized  to  sue  separate- 
ly for  "the  recovery,  security,  or  protection 
of  their  property,  and  for  torts  committed 
against  them  as  fully  and  freely  as  if  they 
were  unmarried."  That  is,  the  limitation 
npon  her  right  of  action  imposed  in  the  re- 
quirement of  the  common  law  that  the  hus- 
band should  join  her  was  removed  by  the 
statute,  and  she  was  permitted  to  recover 
separately  for  such  torts,  as  freely  as  if 
she  were  still  unmarried,  llie  statute  was 
not  intended  to  give  a  right  of  action  as 
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against  the  husband,  but  to  allow  the  wife, 
in  her  own  name,  to  maintain  actions  of 
tort  which,  at  common  law,  must  be  brought 
in  the  joint  names  of  herself  and  husband. 

This  construction  we  think  is  obvious 
from  a  reading  of  the  statute  in  the  light 
of  the  purpose  sought  to  be  accomplished. 
It  gives  a  reasonable  effect  to  the  terms 
used,  and  accomplishes,  as  we  believe,  the 
legislative  intent,  which  is  the  primary  ob- 
ject of  all  construction  of  statutes. 

It  is  suggested  that  the  liberal  construc- 
tion insisted  for  in  behalf  of  the  plaintiff 
in  error  in  this  case  might  well  be  given,  in 
view  of  the  legislative  intent  to  provide 
remedies  for  grievous  wrongs  to  the  wife; 
and  an  instance  is  suggested  in  the  wrong 
to  a  wife  rendered  unable  to  follow  the  avo- 
cation of  a  seamstress  by  a  cruel  assault 
which  might  destroy  the  use  of  hand  or 
arm;  and  the  justice  is  suggested  of  giving 
a  remedy  to  an  artist  who  might  be  maimed 
and  suflTer  great  pecimiary  damages  as  the 
result  of  injuries  inflicted  by  a  brutal  hus- 
band. 

Apart  from  the  consideration  that  the 
perpetration  of  such  atrocious  wrongs  af- 
fords adequate  grounds  for  relief  under  the 
statutes  of  divorce  and  alimony,  this  con- 
struction would,  at  the  same  time,  open  the 
doors  of  the  courts  to  accusations  of  all  sorts 
of  one  spouse  against  the  other,  *and  [61ft 
bring  into  public  notice  complaints  for  as- 
sault, slander,  and  libel,  and  alleged  injuries 
to  property  of  the  one  or  the  other,  by  hus- 
band against  wife,  or  wife  against  hus- 
band. Whether  the  exercise  of  such  juris- 
diction would  be  promotive  of  the  public 
welfare  and  domestic  harmony  is  at  least 
a  debatable  question.  The  possible  evils  of 
such  legislation  might  well  make  the  law- 
making power  hesitate  to  enact  it.  But 
these  and  kindred  considerations  are  ad- 
dressed to  the  legislative,  not  the  judicial, 
branch  of  the  government.  In  cases  like 
the  present,  interpretation  of  the  law  is  the 
only  function  of  the  courts. 

An  examination  of  this  class  of  legisla- 
tion will  show  that  it  has  gone  mucli  fur- 
ther in  the  direction  of  giving  rights  to  the 
wife  in  the  management  and  control  of  her 
separate  property  than  it  has  in  giving 
rights  of  action  directly  against  the  hus- 
band. In  no  act  called  to  our  attention  has 
the  right  of  the  wife  been  carried  to  the  ex- 
tent of  opening  the  courts  to  complaints 
of  the  character  of  the  one  here  involved. 

It  must  be  presumed  that  the  legislators 
who  enacted  this  statute  were  familiar  with 
the  long-established  policy  of  the  common 
law,  and  were  not  unmindful  of  the  radical 
changes  in  the  policy  of  centaries  which 
such  legislation  as  is  here  suggested  would 
bring  about,    Conceding  it  to  be  within  the 
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pother  of  the  legislature  to  make  this  altera- 
tion in  the  law,  if  it  saw  fit  to  do  bo,  never- 
theless such  radical  and  far-reaching 
changes  should  only  be  wrought  by  language 
so  clear  and  plain  as  to  be  unmistakable 
evidence  of  the  legislative  intention.  Had 
it  been  the  legislative  purpose  not  only  to 
permit  the  wife  to  bring  suits  free  from 
her  husband's  participation  and  control, 
but  to  bring  actions  against  him  also  for  in- 
juries to  person  or  property  as  though  they 
were  strangers,  thus  emphasizing  and  pub- 
lishing di (Terences  which  otherwise  might 
not  be  serious,  it  would  have  been  easy  to 
have  expressed  that  intent  in  terms  of  ir- 
resistible clearness. 

619]  *We  can  but  regard  this  case  as  an- 
other of  many  attempts  which  have  failed, 
to  obtain  by  construction  radical  and  far- 
reaching  changes  in  the  policy  of  the  com- 
mon law,  not  declared  in  the  terms  of  the 
legislation  under  consideration. 

Some  of  the  cases  of  that  character  are: 
Bandfield  v.  Bandfield,  117  Mich.  80,  40 
L.R.A.  757,  72  Am.  St  Rep.  650,  76  N.  W. 
287 ;  Abbott  v.  Abbott,  G7  Me.  304,  24  Am. 
Rep.  27;  Schultz  v.  Schultz,  89  N.  Y.  644; 
Freethy  v.  Freethy,  42  Barb.  641 ;  Peters  v. 
Peters,  42  Iowa,  182. 

Nor  is  the  wife  left  without  remedy  for 
such  wrongs.  She  may  resort  to  the  crimi- 
nal courts,  which,  it  is  to  be  presumed,  will 
inflict  punishment  commensurate  with  the 
offense  committed.  She  may  sue  for  divorce 
or  separation  and  for  alimony.  The  court, 
in  protecting  her  rights  and  awarding  re- 
lief in  such  cases,  may  consider,  and,  so  far 
as  possible,  redress  her  wrongs  and  protect 
her  rights. 

She  may  resort  to  the  chancery  court  for 
the  protection  of  her  separate  property 
rights.  21  How,  582,  500.  Whether  the 
wife  alone  may  now  bring  actions  against 
tlie  husband  to  protect  her  separate  prop- 
erty, such  as  are  cognizable  in  a  suit  in 
equity  when  brought  through  the  medium 
of  a  next  friend  (21  How.  supra),  is  a  ques- 
tion not  made  or  decided  in  this  case. 

We  do  not  believe  it  was  the  intention 
of  Congress,  in  the  enactment  of  the  Dis- 
trict of  Columbia  Code,  to  revolutionize  the 
law  governing  the  relation  of  husband  and 
wife  as  between  themselves.  We  think  the 
construction  we  have  given  the  statute  is 
in  harmony  with  its  language,  and  is  the 
only  one  consistent  with  its  purpose. 

The  judgment  of  the  Court  of  Appeals  of 
the  District  of  Columbia  will  be  aflirmed. 

Mr.  Justice  Harlan,  dissenting: 
This  is  an  action  by  a  wife  against  her 
husband  to  recover  damages  for  assault  and 
620]  battery.  The  declaration  *con tains 
seven  counts.  The  first,  second,  and  third 
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charge  assault  by  the  husband  upon  the  wife- 
on  three  several  days.  The  remaining* 
counts  charge  assaults  by  him  upon  her  on 
different  days  named, — she  being  at  the  time 
pregnant,  as  the  husband  then  well  knew. 

The  defendant  filed  two  pleas, — the  hrsi 
that  he  was  not  guilty,  the  second  that,  at 
the  time  of  the  causes  of  action  mentioned, 
the  plaintiff  and  defendant  were  husband 
and  wife,  and  living  together  as  such. 

The  plaintiff  demurred  to  the  second  plea,, 
and  the  demurrer  was  overruled.  She 
stood  by  the  demurrer,  and  the  action  was- 
dismissed. 

The  action  is  based  upon  §§  1151  and  1153 
of  the  Code  of  the  District  [31  SUt.  at  U. 
1373,  1374,  chap.  854],  which  are  as  follows: 

"Sec  1151.  All  the  property,  real,  per* 
sonal,  and  mixed,  belonging  to  a  woman  at 
the  time  of  her  marriage,  and  all  such  prop- 
erty which  she  may  acquire  or  receive  after 
her  marriage  from  any  person  whomsoever,, 
by  purchase,  gift,  grant,  devise,  bequest, 
descent,  in  the  course  of  distribution,  by 
her  own  skill,  labor,  or  personal  exertions,, 
or  as  proceeds  of  a  judgment  at  law  or  de- 
cree in  equity,  or  in  any  other  manner,^ 
shall  be  her  oum  property  aa  absolutely  aa 
if  she  were  unmarried,  and  shall  be  pro- 
tected from  the  debts  of  the  husband,  and 
shall  not  in  any  way  be  liable  for  the  pay- 
ment thereof:  Provided,  That  no  acquisi- 
tion of  property  passing  to  the  wife  from 
the  husband  after  coverture  shall  be  valid 
if  the  some  has  been  made  or  granted  to  her 
in  prejudice  of  the  rights  of  his  subsisting 
creditors." 

''Sec.  1155.  Married  women  shall  have 
power  to  engage  in  any  business,  and  to 
contract,  whether  engaged  in  business  or 
not,  and  to  sue  separately  upon  their  con- 
tracts, and  also  to  sue  separately  for  the 
recovery,  security,  or  protection  of  their 
property,  an<f  for  torts  committed  against 
them,  aa  fully  and  freely  aa  if  they  were 
unmarried;  contracts  may  also  be  made 
with  them,  and  they  may  ^alsobe  sued  [621 
separately  upon  their  contracts,  whether 
made  before  or  during  marriage,  and  for 
wrongs  independent  of  contract,  committed 
by  them  before  or  during  their  marriage,  as 
fully  as  if  they  were  unmarried;  and  upon 
judgments  recovered  against  them  execution 
may  be  issued  as  if  they  were  unmarried; 
nor  shall  any  husband  be  liable  upon  any 
contract  made  by  his  wife  in  her  own  name 
and  upon  her  own  responsibility,  nor  for 
any  tort  committed  separately  by  her  out 
of  his  presence  without  his  participation 
or  sanction:  Provided,  That  no  married 
woman  shall  have  power  to  make  any  con- 
tract as  surety  or  as  guarantor,  or  as.  ac- 
commodation drawer,  acceptor,  maker,  or 
indorser," 
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The  court  below  held  that  these  provi- 
sions did  not  authorize  an  action  for  tort 
committed  by  the  husband  against  the  wife. 

In  my  opinion  these  statutory  provisions, 
properly  construed,  embrace  such  a  case  as 
the  present  one.  If  the  words  used  by  Con- 
gress lead  to  such  a  result,  and  if,  as  sug- 
gested, that  result  be  undesirable  on 
grounds  of  public  policy,  it  is  not  within 
the  functions  of  the  court  to  ward  off  the 
dangers  leared  or  the  evils  threatened  sim- 
ply by  a  judicial  construction  that  will  de- 
feat the  plainly-expressed  will  of  the  legis- 
lative department.  With  the  mere  policy, 
expediency,  or  justice  of  legislation  the 
courts,  in  our  system  of  government,  have 
no  rightful  concern.  Their  duty  is  only  to 
declare  what  the  law  is,  not  what,  in  the'r 
judgment,  it  ought  to  be,  leaving  the  re- 
sponsibility for  legislation  where  it  exclu- 
sively belongs;  that  is,  with  the  legislative 
department,  so  long  as  it  keeps  within  con- 
stitutional limits.  Now,  there  is  not  here, 
as  I  think,  any  room  whatever  for  mere 
construction,  so  explicit  are  the  words  of 
Congress.  Let  us  follow  the  clauses  of 
the  statute  in  their  order.  The  statute  en- 
ables the  married  woman  to  take,  as  her 
own,  property  of  any  kind,  no  matter  how 
acquired  by  her,  as  well  as  the  avails  of 
622]  *her  skill,  labor,  or  personal  exer- 
tions, **as  absolutely  €is  if  she  were  unmar- 
ried,''^ It  then  confers  upon  married  women 
the  power  to  engage  in  any  business, 
no  matter  what,  and  to  enter  into  con- 
tracts, whether  engaged  in  business  or 
not,  and  to  sue  separately  upon  those 
contracts.  If  the  statute  stopped  here, 
there  would  be  ground  for  holding  that 
it  did  not  authorize  this  suit.  But  the 
statute  goes  much  farther.  It  proceeds  to 
authorize  married  women  "also"  to  sue 
separately  for  the  recovery,  security,  or  pro- 
tection of  their  property;  still  more,  they 
may  sue  separately  *'for  torts  committed 
against  them,  as  fully  and  freely  as  if  they 
were  unmarried**  No  discrimination  is 
made,  in  either  case,  between  the  persons 
charged  with  committing  the  tort.  No  ex- 
ception is  made  in  reference  to  the  husband, 
if  he  happens  to  be  the  party  charged  with 
transgressing  the  rights  conferred  upon 
the  wife  by  the  statute.  In  other  words, 
Congress,  by  these  statutory  provisions,  de- 
stroys the  unity  of  the  marriage  associa- 
tion as  it  had  previously  existed.  It  makes 
A  radical  change  in  the  relations  of  man 
and  wife  as  those  relations  were  at  common 
law  in  this  District.  In  respect  of  busi- 
ness and  property,  the  married  woman  is 
given  absolute  control ;  in  respect  of  the  re- 
covery, security,  and  protection  of  her  prop- 
erty, she  may  sue  separately  in  tori,  as  if  | 
Ahe  were  unmarried;  and  in  respect  of  her* 
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self,  that  is,  of  her  person,  she  may  sue  sep- 
arately as  fully  and  freely  as  if  she  were 
unmarried,  "for  torts  committed  against 
her."  So  the  statute  expressly  reads.  But 
my  brethren  think  that,  notwithstanding 
the  destruction  by  the  statute  of  the  unity 
of  the  married  relation,  it  could  not  have 
been  intended  to  open  the  doors  of  the 
courts  to  accusations  of  all  sorts  by  hus- 
band and  wife  against  each  other;  and 
therefore  they  are  moved  to  add,  by  con- 
struction, to  the  provision  that  married 
women  may  "sue  separately.  ...  for 
torts  committed  against  them,  as  fully  and 
freely  as  ii  they  were  unmarried,"  tliese 
words:  "Provided,  however,  that  •the  [62S 
wife  shall  not  be  entitled,  in  any  case,  to  sue 
her  husband  separately  for  a  tort  committed 
against  her  person.**  If  the  husband  vio- 
lently takes  possession  of  his  wife's  proper- 
ty and  withholds  it  from  her,  she  may, 
under  the  statute,  sue  him,  separately,  for 
its  recovery.  But  such  a  civil  action  will 
be  one  in  tort.  If  he  injures  or  destroys 
her  property,  she  may,  under  the  statute, 
sue  him,  separately,  for  damages.  That  ac- 
tion would  also  be  one  in  tort.  If  these 
propositions  are  disputed,  what  becomes  of 
the  words  in  the  statute  to  the  effect  that 
she  may  "sue  separately  for  the  recovery, 
security,  and  protection"  of  her  property? 
But  if  they  are  conceded, — as  1  think  they 
must  be, — then  Congress,  under  the  con- 
struction now  placed  by  the  court  on  the 
statute,  is  put  in  the  anomalous  position  of 
allowing  a  married  woman  to  sue  her  hus- 
band separately,  in  tort,  for  the  recovery  of 
her  property,  but  denying  her  the  right  or 
privilege  to  sue  him  separately,  in  tort,  for 
damages  arising  from  his  brutal  assaults 
upon  her  person.  I  will  not  assume  that 
Congress  intended  to  bring  about  any  such 
result.  I  cannot  believe  that  it  intended 
to  permit  the  wife  to  sue  the  husband  sep- 
arately, in  tort,  for  the  recovery,  including 
damages  for  the  detention,  of  her  property, 
and  at  the  same  time  deny  her  the  right  to 
sue  him,  separately,  for  a  tort  committed 
against  her  person. 

I  repeat  that  with  the  policy,  wisdom,  or 
justice  of  the  legislation  in  question  this 
court  can  have  no  rightful  concern.  It  must 
take  the  law  as  it  has  been  established  by 
competent  legislative  authority.  It  cannot, 
in  any  legal  sense,  make  law,  but  only  de- 
clare what  the  law  is,  as  established  by 
competent  authority. 

My  brethren  feel  constrained  to  say  that 
the  .present  case  illustrates  the  attempt, 
often  made,  to  effect  radical  changes  in  the 
common  law  by  mere  construction.  On  the 
contrary,  the  judgment  just  rendered  will 
have,  as  I  think,  the  effect  to  defeat  tlie 
clearly  expressed  will  of  *the  legis-   [624 
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lature  by  a  construction  of  its  words  that 
cannot  be  reconciled  with  their  ordinar}' 
meaning. 

I  dissent  from  the  opinion  and  judgment 
of  the  court,  and  am  authorized  to  say  that 
Mr.  Justice  Holmes  and  Mr.  Justice 
Hughes  concur  in  this  dissent. 


CITY  OF  MEMPHIS,  Appt., 

V. 

CUMBERLAND    TELEPHONE    &    TELE- 
GRAPH  COMPANY. 

(See  S.  C.  Reporter's  ed.  624-644.) 

Appeal  -^  from  circuit  court  —  question 
of  Federal  law. 

A  suit  to  enjoin  the  enforcement  of  a 
municipal  ordinance  regulating  telephone 
rates  is  not  one  in  whicn  the  Constitution 
or  law  of  a  state  is  "'claimed"  to  violate 
the  Federal  Constitution,  within  the  mean- 
ing of  the  act  of  March  3,  1891  (26  Stat, 
at  L.  828,  chap.  6]  7,  U.  S.  Comp.  Stat. 
1901,  p.  S50),  §  5,  governing  direct  review 
in  the  Federal  Supreme  Court  of  decrees  of 
circuit  or  district  courts,  where  the  first 
and  onl^  reference  to  the  Federal  Consti- 
tution IS  in  the  opinion  of  the  circuit 
judge,  on  final  hearing,  holding  that  the 
rates  are  confiscatory  and  destructive  of 
the  telephone  company's  rights  under  that 
Constitution,  the  case  as  made  by  the  bill 
being  that  the  ordinance  was  passed  with- 
out legislative  authority,  and  its  further 
allegations  as  to  the  confiscatory  character 
of  the  ordinance  being  referable  only,  if 
consistency  with  its  other  provisions  is  to 
be  observed,  to  the  state  Constitution, 
which  would  be  violated  if  such  allegations 
were  true. 
(For  other  csfies,  nee  Appeal  and  Error,  938- 

989,   Id   Digest   8iip.  Ct.   1908.] 

[No.  42.] 

Argued  November  8  and  9,  1910.     Decided 
December  12,   1910. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Tennessee  to  review  a  decree  enjoining 
the  enforcement  of  a  municipal  ordinance 
regulating  telephone  rates.  Dismissed  for 
want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  M.  Bryan  argued  the  cause, 
and,  with  Mr.  Marion  0.  Evans,  filed  a 
brief  for  appellant. 

Mr.  William  L.  Granbery  argued  the 
cause,  and,  with  Messrs.  Eldridge  £. 
Wright  and  Luke  E.  Wright,  filed  a  brief 
for  appellee. 


Note. — On  direct  review  in  Federal  Su- 
preme   Court   of   district   or   circuit   court 
judgments,    see    note    to    Gwin    v.    United 
SUtes,  46  L.  ed.  U.  S.  741. 
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Mr.  Justice  Day  'delivered  the  opinion 
of  the  court: 

We  are  met  at  the  threshold  of  this  case 
with  a  challenge  of  the  appellate  jurisdic- 
tion of  this  court.  The  case  was  l>c«;un 
in  the  circuit  court  of  the  United  States 
for  the  western  district  of  Tennessee  by  a 
bill  filed  by  the  Cumberland  Telephone  & 
Telegraph  Company  against  the  cit}'  of 
Memphis,  seeking  to  enjoin  the  enforcement 
of  the  provisions  of  an  ordinance  of  that 
city,  passed  September  24,  1907,  regulating 
charges  by  telephone  companies  in  tlie 
city. 

The  bill  averred  that  the  complainant  was 
a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Kentucky,  and  that 
the  respondent,  the  city  of  Memphis,  was 
a  municipal  corporation,  created  and  exist- 
ing under  the  laws  of  Tennessee.  The  juris- 
diction of  the  circuit  court,  therefore,  might 
rest  upon  diverse  citizenship.  Concerning 
the  ordinance  regulating  the  charges  of  tele- 
phone rates,  the  enforcement  of  which  it  was 
the  object  of  the  suit  to  enjoin,  it  was  aver- 
red to  be  null  and  *void,  for  the  [626 
reason  that  the  city  of  Memphis  was  in- 
corporated under  a  legislative  act  of  the 
state  of  Tennessee,  with  certain  powers 
and  authority  which  nowhere  included, 
either  by  express  terms  or  necessary  im- 
plication, a  power  to  fix  and  regulate  tele- 
phone charges,  and  that  the  attempt  to 
do  so  was  an  abuse  of  power,  and  an  at- 
tempt to  exercise  a  power  which  the  city 
wholly  lacked. 

The  bill  also  charged  that  the  ordinance 
was  null  and  void  because  it  was  unjust, 
inequitable,  and  unreasonable,  because  the 
tariff  rates  were  fixed  so  low  that  complain- 
ant could  not  operate  its  exchange  without 
actual  loss  of  money;  that  said  ordinance 
was,  in  truth  and  eflTect,  confiscatory;  and 
that  it  totally  destroyed  the  value  of  the 
complainant's  plant  in  the  city  of  Memphis 
for  profitable  use  as  a  telephone  exchange. 
The  prayer  of  the  bill  was  for  an  injunction 
against  the  enforcement  of  the  ordinance 
in  question. 

A  preliminary  injunction  was  granted,  the 
judge  holding  the  circuit  court  at  that  time 
delivering  an  opinion  announcing  the  con- 
clusion that  the  ordinance  in  question  was 
passed  by  the  city  without  legislative  au- 
thority, the  court  saying  that  was  all  which 
was  necessary  to  decide  at  that  time,  but 
beyond  that,  he  thought  the  city  estopped 
by  a  certain  contract  which  was  set  up  in 
the  bill  from  adopting  the  ordinance  in  ques- 
tion, and  a  preliminary  injunction  was 
granted. 

The  answer  took  issue  upon  the  allega- 
tions of  the  bill,  a  considerable  amount  of 
testimony  was  taken  as  to  the  reasonable- 
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ness  of  the  rates  fixed  in  the  ordinance,  and 
the  judge  who  heard  the  case  upon  the  mer- 
its reached  the  conclusion  that  the  rates 
fixed  in  the  ordinance  were  confiscatory/ and 
said:  "That  result  seems  to  us  to  be  de- 
structive of  the  complainant's  rights  under 
the  Constitution  of  the  United  States." 

Adverting  to  the  opinion  delivered  upon 
the  granting  of  the  temporary  injunction, 
627]  the  court  rendering  the  final  *decree 
stated  that  the  former  decision  was  based 
upon  a  want  of  authority  in  the  city  to  pass 
the  ordinance,  and  the  estoppel  of  the  con- 
tract set  up  in  the  bill,  adding:  *'We  are 
not  to  be  considered  as  dissenting  from 
either  of  these  views.  We  have  not  had 
time  to  examine  either  proposition,  or  in- 
clination to  do  so,  because  we  are  entirely 
content  to  decide  the  case  upon  final  hear- 
ing upon  the  one  ground  herein  discussed." 

As  was  said  by  Mr.  Justice  Moody,  speak- 
ing for  the  court  in  MacFaddcn  v.  United 
States,  213  U.  S.  288,  53  L.  ed.  801,  20  Sup. 
Ct.  Rep.  490,  a  right  to  review  the  judg- 
ments of  the  circuit  courts  of  appeals  and  of 
the  circuit  and  district  courts  of  the  United 
States  rests  upon  difl'erent  grounds,  and  that 
unless  this  fact  is  borne  in  mind,  confu- 
sion is  liable  to  result.  The  appellate  juris- 
diction from  the  circuit  court  of  appeals 
to  this  court,  as  Mr.  Justice  Moody  pointed 
out,  is  determined  by  the  sources  of  juris- 
diction of  the  trial  court,  and  depends  upon 
the  finality  of  the  judgment  of  the  circuit 
court  of  appeals,  as  under  §  6  of  the  court 
of  appeals  act  in  all  other  cases  there  is 
a  right  of  review  in  this  court  if  the 
amount  in  controversy  exceeds  $1,000.  [26 
Stat,  at  L.  828,  chap.  517,  U.  S.  Conip.  Stat. 
1901,  p.  550.]  The  right  to  come  directly 
to  this  court  by  appeal  or  writ  of  error 
from  the  district  or  circuit  courts  of  the 
United  States  arises  under  §  5  of  the  court 
of  appeals  act,  and  so  far  as  the  case  now 
under  consideration  is  concerned,  depends 
upon  the  case  being  within  the  class  of  cases 
mentioned  in  that  section;  namely,  *'in  any 
case  in  which  the  Constitution  or  law  of 
a  state  is  claimed  to  be  in  contravention  of 
the  Constitution  of  the  United  States." 

The  right  to  take  jurisdiction  of  a  case 
in  the  circuit  court  of  the  United  States, 
arising  under  the  Constitution  or  laws  of 
the  United  States,  must  appear  in  the  alle- 
gations of  the  bill  or  petition  with  such- 
distinct  averments  as  to  show  that  it  is 
such.  Under  §  5  of  the  court  of  appeals  act, 
the  right  to  come  to  this  court  by  direct 
628]  *appeal  is  given  in  any  case  in  which 
it  is  '^claimed"  that  a  Constitution  or  law 
of  a  state  is  in  contravention  of  the  Con- 
stitution of  the  United  States.  It  is  thus 
apparent  that  the  claim,  to  give  a  right  of 
appeal  under  this  section,  need  not  nee- 
1186 


essarily  be  in  the  pleading  of  the  party  in- 
voking the  jurisdiction  of  the  court.  It  is 
suflicient  if  such  right  is  duly  claimed  in 
the  case.  The  statute  is  silent  as  to  how 
this  claim  shall  be  made.  The  subject  was 
under  consideration  in  Loeb  v.  Columbia 
Twp.  179  U.  S.  472,  45  L.  ed.  280,  21  Sup. 
Ct.  Rep.  174,  and  the  distinctions  between 
the  requirements  of  jurisdiction  in  an  ap- 
peal to  the  circuit  court  of  appeals  and  an 
appeal  direct  to  this  court  were  pointed  out 
In  that  case  it  was  held  that  where  the  de- 
fendant brought  the  constitutional  question 
into  the  record  by  demurrer,  and  the  opin- 
ion of  the  circuit  court  showed  that  it  had 
considered  and  determined  that  questi<m,  the 
proper  basis  for  jurisdiction  by  direct  appeal 
to  this  court  was  shown. 

In  saying  that  the  opinion  of  the  circuit 
court  might  be  looked  to  when  annexed  and 
transmitted  as  part  of  the  record,  to  ascer- 
tain whether  either  party  claimed  that  a 
state  statute  was  in  contravention  of  the 
Constitution  of  the  United  States,  this 
court,  in  the  Loeb  Case,  added:  ^'By  this 
[view],  however,  we  must  not  be  under- 
stood as  saying  that  the  opinion  below  may 
be  examined  in  order  to  ascertain  that 
which,  under  proper  practice,  should  be 
made  to  appear  in  a  bill  of  exceptions,  or 
by  an  agreed  statement  of  facts,  or  by  the 
pleadings." 

In  Lampasas  v.  Bell,  180  U.  8.  276,  45 
L.  ed.  527,  21  Sup.  Ct.  Rep.  368,  a  suit 
was  brought  against  the  city  of  Lampasas 
to  recover  upon  certain  bonds,  and  the  juris- 
diction rested  upon  diverse  citizenship.  Tlie 
defendant  sought  to  introduce  a  constitu- 
tional question  into  the  record  in  the  con- 
tention set  up  in  the  answer,  that  the  resi- 
dents of  certain  territory  incorporated  into 
the  city  had  not  been  given  an  opportunity 
to  be  heard  as  to  whether  they  should  be  in- 
cluded in  and  *be  subject  to  taxation  [629 
in  the  proposed  incorporation.  It  was  there- 
fore contended  that  the  bonds  were  void,  and 
an  attempt  to  levy  and  collect  taxes  to  pay 
them  was  in  violation  of  §  1  of  the  14th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States.  This  court  dismissed  the  writ 
of  error,  saying : 

'This  court  has  only  jurisdiction  by  ap- 
peal or  writ  of  error  directly  from  the  cir- 
cuit court  in  certain  cases,  one  of  which  is 
when  'the  Constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  the  Consti- 
tution of  the  United  States.'  See.  5  of  the 
judiciary  act  of  March  3,  1891,  chap.  517,  26 
SUt.  at  L.  826,  828,  U.  S.  Comp.  SUt  1901, 
pp.  488,  649.  But  the  claim  must  be  real 
and  substantial.  A  mere  claim  in  words  is  not 
enough.  We  said  by  the  chief  justice  im 
Western  U.  Teleg.  Co.  v.  Ann  Arbor  R.  06. 
178  U.  S.  239,  44  L.  ed.  1052,  20  Sup.  Ct 
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Bep.  867:  'Wlicii  a  suit  does  not  really 
and  substantially  involve  a  dispute  or  con- 
troversy as  to  the  effect  or  construction  of 
the  Constitution  or  laws  of  the  United 
States,  upon  the  determination  of  which  the 
result  depends,  it' is  not  a  suit  arising  under 
the  Constitution  or  laws.  And  it  must  ap- 
pear on  the  record  by  a  statement  in  legal 
and  logical  form,  such  as  is  required  in 
good  pleading,  that  the  suit  is  one  which 
does  really  and  substantially  involve  a  dis- 
pute or  controversy  as  to  a  right  which  de- 
pends on  the  construction  of  the  Consti- 
tution or  some  law  or  treaty  of  the  United 
States  before  jurisdiction  can  be  maintained 
on  this  ground.  Little  York  Goldwashing 
k  Water  Co.  v.  Keyes,  96  U.  S.  399,  24  L. 
ed.  656;  Blackburn  v.  Portland  Gold  Min. 
Co.  175  U.  S.  571,  44  L.  ed.  276,  20  Sup. 
Ct.  Rep.  222 ;  20  Mor.  Min.  Rep.  358." 

In  this  case  a  perusal  of  the  bill,  answer, 
and  testimony  in  the  case  makes  it  ap- 
parent that  if  brought  into  the  record  at 
all,  the  alleged  claim  of  a  violation  of  the 
Federal  Constitution  by  a  state  law  must 
be  found  in  the  bill  itself.  It  appears 
from  an  examination  of  the  bill  that  it  is 
distinctly  charged  therein  that  the  ordinance 
was  passed  without  authority  of  the  state, 
630]  and  its  attempted  passage,  *it  is  al- 
leged, was  an  abuse  of  power  by  the  city. 
There  is  no  reference  in  the  bill  to  any  pro- 
Yision  of  the  Federal  Constitution.  ]f  any 
can  be  said  to  be  violated,  it  must  be  the 
14th  Amendment.  It  is  hardly  necessary 
to  say  that  that  Amendment  is  aimed  at 
state  action,  in  the  provision  that  no  state 
shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law.  The 
bill,  therefore,  so  far  from  charging  a  viola- 
tion of  the  14th  Amendment  by  an  author- 
ized action  of  the  state,  distinctly  and  in 
terms  avers  that  the  ordinance  was  passed 
without  state  authority.  That  such  munic- 
ipal legislation  does  not  lay  the  foundation 
of  Federal  jurisdiction  has  been  repeatedly 
held  in  this  court.  Hamilton  Gaslight  & 
Coke  Co.  v.  Hamilton,  146  U.  S.  258,  36 
L.  ed.  963,  13  Sup.  Ct.  Rep.  90,  in  which 
many  of  the  previous  cases  in  this  court  are 
cited.  In  that  case  Mr.  Justice  Harland, 
speaking  for  the  court,  said  of  an  ordinance 
passed  without  legislative  authority:  "A 
suit  to  prevent  the  enforcement  of  such  an 
or<linance  would  not,  therefore,  be  one  aris- 
ing under  the  Constitution  of  tlie  United 
Stfites." 

In  Barney  v.  New  York,  193  U.  S.  430, 
48  L.  ed.  737,  24  Sup.  Ct.  Rep.  502,  the  bill 
invoked  the  jurisdiction  of  the  circuit  court 
of  the  United  States  upon  the  ground  that 
the  plaintiff  was  deprived  of  his  property 
without  due  process  of  law;  other  allega- 
tions of  the,  bill  showed  that  the  matters 
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complained  of  were  not  only  not  authorized, 
but  were  forbidden  by  the  legislation  of  the 
state;  hence,  the  action  did  not  invoke  the 
protection  of  the  14th  Amendment  because 
of  action  by  the  state  of  New  York,  and 
therefore  it  was  held  the  bill  was  properly 
dismissed  for  want  of  jurisdiction.  In  that 
case  some  of  the  previous  cases  in  this  court, 
to  the.  same  effect,  are  reviewed  by  Mr. 
Chief  Justice  Fuller,  who  delivered  the 
opinion  of  the  court. 

A  question  closely  analogous  to  the  one 
at  bar  came  before  the  court  of  appeals  of 
the  sixth  circuit.  Judge  Lurton  delivering 
the  opinion  of  the  court.  Louisville  v. 
'Cumberland  Teleph.  &  Teleg.  Co.  [631 
84  C.  C.  A.  161,  155  Fed.  725,  12  A.  &, 
£.  Ann.  Cas.  500.  In  that  case  the  juris- 
diction of  the  circuit  court  was  invoked 
on  the  ground  that  the  ordinance  of 
the  city  of  Louisville  regulating  rates 
was  in  violation  of  a  contract  between 
the  complainant  and  the  city;  also  on  the 
ground  that  the  rates  were  unreasonable, 
unjust,  and  confiscatory,  depriving  the  com- 
plainant of  property  without  due  process 
of  law,  in  violation  of  the  14th  Amendment 
of  the  Constitution.  In  that  case  the  bill 
was  dismissed  upon  the  ground  that  the 
allegations  of  the  complaint  showed  that  the 
case  was  not  one  arising  under  the  Consti- 
tution and  laws  of  the  United  States.  This 
was  held  to  be  so  because  of  other  state- 
ments of  the  bill,  which  was  held  negatived 
state  action,  which  alone  could  lay  the  foun- 
dation of  jurisdiction,  in  that  it  averred 
that  no  power  to  regulate  the  rates  charged 
by  the  complainant  had  been  granted  by  the 
state  of  Kentucky  to  the  municipality  which 
had  undertaken  to  pass  the  regulating  or- 
dinance, and  that  the  attempt  to  pass  such 
ordinance  was  an  unwarranted  and  unfound- 
ed assumption  of  pov/cr  upon  the  part  of  the 
city. 

The  claim  that  the  jurisdiction  should  be 
sustained  because  the  common  council  of  the 
city  of  Ijouisville  had  assumed  to  act  under 
authority  of  the  legislature  of  the  common- 
wealth of  Kentucky,  which  was  averred  in 
the  bill,  was  answered  by  the  court  saying 
that  the  existence  of  such  regulating  power 
was  distinctly  negatived  by  the  allegation  of 
the  bill  that  the  city  had  acted  in  the  prem- 
ises wholly  without  authority. 

So,  in  the  present  case,  the  statements 
of  the  bill  are  clear  and  distinct  that  the 
passage  of  the  ordinance  was  without  power, 
and  a  usurpation  on  the  part  of  the  city; 
and  the  allegations  of  the  bill  as  to  the  con- 
fiscatory character  of  the  ordinance  can, 
consistently  >vith  the  other  averments  of 
the  bill,  be  referred  only  to  the  state  Con- 
stitution, which,  as  well  as  the  Federal 
*  Constitution,     inhibits    'attempts   to  [632 
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take  property  without  due  process  of  law. 
liarbinson  v.  Knoxville  Iron  Co.  103  Tenn. 
421,  56  L.R.A.  316,  76  Am.  St.  Rep.  682, 
53  S.  W.  955. 

It  is  suggested  that  the  bill,  when  proper- 
ly construed,  may  have  a  twofold  aspect, 
one  of  which  charges  that  the  city  acted 
without  authority  of  law,  and  the  other 
that,  conceding  the  city  to  act  with  author- 
ity, the  rates  fixed  were  confiscatory,  in  vio- 
lation of  the  Federal  Constitution.  Assum- 
ing that  a  bill  might  be  framed  in  this  man- 
ner, it  is  sufficient  to  say  of  the  present  bill 
that  it  is  not  one  of  that  character.  There 
is  nothing  in  it  qualifying  the  allegation  as 
to  the  action  of  the  city  without  authority 
of  the  state,  and,  as  we  have  said,  the  alle- 
gations as  to  the  confiscatory  character  of 
the  ordinance  are  to  be  referred,  as  they  can 
be,  consistently  with  the  other  allegations  of 
the  bill,  to  the  state  Constitution,  which 
would  be  violated  if  such  allegations  were 
true.  This  construction  harmonizes  the  bill 
and  does  violence  to  none  of  its  averments. 

The  case,  then,  is  this:  The  first  and 
only  reference  to  the  Federal  Constitution  is 
in  the  final  opinion  of  the  circuit  judge  who 
beard  the  case  upon  the  merits,  in  the  part 
of  the  opinion  above  quoted,  to  the  effect 
that  the  rates  fixed  are  in  violation  of  the 
complainant's  rights  under  the  Federal  Con- 
stitution. This  observation  was  doubtless 
made  by  the  learned  judge  as  the  equivalent 
.of  saying  that  the  rates  were  confiscatory, 
and  therefore  unlawful;  but  whether  so  or 
Aot,  so  far  as  it  makes  the  14th  Amendment 
a  ground  of  decision,  it  is  inconsistent  with 
the  position  taken  in  the  bill,  and  as  there  is 
no  basis  for  a  claim  of  denial  of  rights  under 
that  Amendment  in  the  case,  it  cannot  be 
made  the  ground  of  direct  appeal  to  this 
court  under  the  5th  section  of  the  court  of 
appeals  act. 

We  are  of  opinion  that  this  case  must 
be  dismissed  for  want  of  jurisdiction  in  this 
court,  and  it  is  so  ordered. 

6S31  *Mr.  Justice  White,  with  whom 
concur  Mr.  Justice  McKenna  and  Mr.  Jus- 
tice Hughes,  dissenting: 

As  I  cannot  concur  in  the  judgment  of  dis- 
missal, in  view  of  what  seems  to  me  to  be 
the  importance  of  the  subject,  the  reasons 
for  my  dissent  are  expressed. 

Let  me  restate  the  case.  In  September, 
1907,  the  city  of  Memphis  passed  an  ordi- 
nance fixing  maximum  telephone  rates.  The 
telephone  company  filed  its  bill  to  enjoin 
the  enforcement  of  the  ordinance.  Diversity 
of  citizenship  was  alleged.  The  relief  prayed 
was  based  upon  substantially  the  following 
grounds:  (a)  that,  as  the  legislature  of  Ten- 
nessee had  conferred  no  power  upon  the  city 
of  Memphis  to  fix  rates,  the  city  was  wholly 
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lacking  in  authority  to  pass  the  ordinance, 
and  the  same  was  therefore  void;  (b)  that 
the  ordinance  was  void  ''because  it  is  un- 
just, inequitable,  and  unreasonable,  in  that 
it  fixes  the  maximum  tariff  or  rate  of  char- 
ges beyond  which  your  orator  is  forbidden 
to  go,  under  severe  penalties  which  is  so  low 
that  your  orator  could  not  operate  its  ex- 
change without  actual  loss  of  money  to  it; 
and,  indeed,  is  in  truth  and  effect  confis- 
catory, in  that  it  totally  destroys  the  value 
of  your  orator's  plant  in  the  city  of  Mem- 
phis for  profitable  use  as  a  telephone  ex- 
change." Tlie  paragraph  of  the  bill  con* 
taining  the  foregoing  concluded  as  follows: 
"Your  orator  further  states  that  said  or- 
dinance was  passed  by  the  legislative  coun- 
cil of  said  city,  not  only  without  making 
any  investigation  whatever,  but  in  igno- 
rance of  what  was  a  reasonable  rate  (assum- 
ing that  it  had  the  power  to  deal  with  the 
subject  at  all,  which  is  denied),  and  with- 
out the  least  regard  to  the  vested  rights  of 
your  orator,  or  to  equity  and  justice,  and  it 
is,  for  the  reasons  set  forth  in  this  para- 
graph, null  and  void;"  (c)  that  the  ordi- 
nance was  moreover  void  because  it  was  un- 
equal and  discriminatory  in  consequence  of 
a  proviso  to  the  1st  section,  exempting 
from  its  operation  telephone  companies 
*  whose  rates  were  fixed  by  contract  [6S4 
with  the  city  of  Memphis. 

By  its  answer,  the  city  asserted  the  power 
to  pass  the  ordinance,  and  traversed  the 
averments  of  the  bill  as  to  confiscation  and 
discrimination.  A  final  decree  was  awarded, 
adjudging  the  ordinance  to  be  null  and  void, 
and  permanently  enjoining  its  enforcement. 
The  court,  premising  by  "assuming  that  the 
city  of  Memphis,  notwithstanding  any  con- 
tract it  may  have  with  the  complainant,  has 
the  right  and  power  to  fix  the  rates  which 
the  latter  may  charge  its  customers  in  Mem- 
phis,'* came  to  consider  the  constitutional 
limitations  to  which  the  exertion  of  that 
power  was  subjected.  Dealing  with  that 
subject,  it  was  pointed  out  that  the  power 
to  fix  rates  could  not  be  so  unreasonably 
exerted  as  to  amount  to  confiscation,  and, 
examining  the  proof  as  to  the  operation  and 
effect  of  the  rates  established  by  the  ordi- 
nance, it  was  found  that  they  were  of  that 
character.    The  court  said : 

"The  holders  of  stock  in  the  complainant 
company  are  entitled  to  a  fair  return  upon 
their  investment  if  the  company  can  earn  it, 
but  the  testimony  leaves  no  doubt  that  the 
rates  prescribed  by  the  ordinance  would 
leave  practically  nothing  to  the  stockhold- 
ers. 

"If  to  large  taxation  and  other  enforced 
expenditures  already  properly  exacted,  the 
city  (now  that  complainant's  plant  is  fully 
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installed)  can  add  the  burden  of  rates  fixed 
arbitrarily  that  would  so  diminish  earnings 
(though  not  expenses)  as  to  leave  no  divi- 
dends whatever  for  stockholders,  manifestly 
the  money  invested  by  them  would  be  used 
for  the  benefit  alone  of  the  people  of  Mem- 
phis, and  not  at  all  for  the  profit  of  those 
who  made  the  investment  under  inducements 
offered  by  the  city. 

•  •  •  •  •  • 

"That  result  seems  to  us  to  be  destructive 
of  complainant's  rights  under  the  Constitu- 
tion of  the  United  States. 
685]  *"In  Judge  Clark's  opinion  upon  the 
motion  for  the  temporary  injunction  it  is 
clearly  indicated  that  that  learned  and 
lamented  judge  thought  that  the  city  had 
no  power  or  authority  to  enact  the  ordi- 
nance for  two  reasons,  i;t;2r. :  1st,  because  the 
state  had  never  given  the  city  such  author- 
ity, and,  2d,  because  the  city  had  a  contract 
with  the  complainant  which  could  not  be 
thus  impaired. 

"We  are  not  to  be  considered  as  dis- 
senting from  either  of  these  views.  We  have 
not  had  time  to  examine  either  proposition, 
nor  inclination  to  do  so,  because  we  are  en- 
tirely content  to  decide  the  case  on  final 
hearing  upon  the  one  ground  herein  dis- 
cussed." 

The  city  appealed  directly  to  this  court 
upon  the  ground  that  the  case  is  one  where 
a  constitutional  right  was  claimed  below, 
and  hence  is  susceptible  of  being  directly  re- 
viewed here  under  §  5  of  the  judiciary  act 
of  1891.  [26  Stat,  at  L.  827,  chap.  617, 
U.  S.  Comp.  Stat.  1901,  p.  649.]  On  the 
hearing  at  bar  it  was  suggested  on  behalf 
of  the  telephone  company  that  the  record 
did  not  disclose  that  the  protection  of  the 
Constitution  of  the  United  States  was 
claimed  by  the  telephone  company,  and 
therefore  the  bill  should  be  dismissed,  and 
the  court  gives  effect  to  that  suggestion  by 
its  decree  of  dismissal. 

Before  ascertaining  whether  the  record 
establishes  that  there  is  a  claim  of  Federal 
right  authorizing  a  direct  review,  it  is  neces- 
sary to  fix  definitely  what  constitutes  the 
record.  The  contention  on  this  subject  in- 
volves the  inquiry  whether  the  opinion  of 
the  court  below  is  part  of  the  record,  and 
if  it  is  a  part  of  the  record,  and  it  be  con- 
ceded that  a  question  of  Federal  right  was 
decided  below,  does  that  fact  establish  the 
existence  of  a  claim  of  constitutional  right, 
justifying  the  direct  review  within  the 
meaning  of  the  act  of  1891 T  To  my  mind 
an  affirmative  answer  to  both  these  propo- 
sitions is  required  if  previous  decisions  of 
this  court  be  now  applied. 

In  I..oeb  V.  Columbia  Twp.  179  U.  S.  472, 
46  L.  ed.  280,  21  Sup.  Ct.  Rep.  174,  the  case 
was  this:  Locb,  a  citizen  of  Indiana,  sued 
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the  'trustees  of  Columbia  township  in  [636 
Hamilton  county,  Ohio,  in  a  circuit  court  of 
the  United  States,  to  recover  the  amount  of 
certain  bonds  issued  by  the  township.    Tlie 
defendant  filed  a  general  demurrer.     Tliis 
demurrer  was  sustained,  and  the  plaintiff 
electing  not  to  plead  further,  judgment  was 
rendered  for  the  defendant.     The  court,  in 
the  opinion  by  it  delivered,  declared  that  it 
had  sustained  the  demurrer  because  it  had 
concluded,  as  claimed  by  the  defendant  on 
the  argument  of  the  demurrer,  that  the  law 
under  which  the  bonds  were  issued  was  re- 
pugnant to  the  Constitution  of  the  United 
States.    A  writ  of  error  having  been  prose- 
cuted directly  from  this  court,  the  right  to 
prosecute    the    same    was   challenged,    and 
came  to  be  disposed  of  when  the  case  was 
considered.    The  court  said  (p.  477):  "The 
petition  shows  that  the  parties  are  citizens 
of    different    states.      It    states    no    other 
ground  of  Federal  jurisdiction.     If  nothing 
more  appeared,  bearing  upon  the  question 
of  jurisdiction,  then  it  would  be  held  that 
this  court  was  without  authority  to  review 
the  judgment  of  the  circuit  cojirt."     The 
court  then  proceeded  to  consider  whether  it 
was  "sufficiently  informed  by  the  record  that 
the  defendant  township,  under  its  general 
demurrer,  'claimed'  in  the  circuit  court  that 
the   statute  of  Ohio,   by   the   authority   of 
w]iich  the  bonds  were  issued,  was  in  con- 
travention of  the  Constitution  of  the  United 
States."    It  was  held  (p.  481)  that  although 
the  demurrer  was  general,  and  did  not  make 
reference  to  any  claim  of  the  protection  of 
the  Constitution  of  the  United  States,  "it 
was  certainly  competent  for  the  township  to 
claim  at  the  hearing  of  the  demurrer"  that 
the  state  enactment  under  which  the  bonds 
were  issued  "upon  its  face  was  repugnant  to 
the  Constitution  of  the  United  States,  and 
therefore  void."     The  court,  after  pointing 
out  that  there  was  nothing  in  the  record 
outside  of  the  opinion  of  the  court,  showing 
that  a  claim  of  Federal  right  had  been  made 
and  decided,  was  brought  to  consider  wheth- 
er it  had  a  right  to  look  *at  and  was  [687 
controlled  by  the  result  of  the  opinion  show- 
ing that  the  Federal  right  had  been  claimed. 
The   previous   decisions   of   this   court,   re- 
lating to  that  subject,  were  then  fully  and 
carefully  reviewed.    The  difficulty  which  had 
existed  in  ascertaining  whether  a  Federal 
question  had<  been  specially  set  up  or  claimed 
on  writs  of  error  to  state  courts  during  the 
prevalence  of  the  conception  that  the  opin- 
ion of  the  state  court  formed  no  part  of 
the    record,   and   could    not   be   looked    at, 
was  adverted  to,  the  rule  adopted  by  this 
cdurt  to  correct  that  situation,  and  by  which 
it  had  become  established  that  the  opinion 
of  the  state  court  could  be  referred  to  in  or- 
der to  ascertain  whether  a  Federal  right 
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had  been  specially  set  up  and  claimed  was 
stated,  and  it  was  observed  (p.  483) : 

*'Tbe  rule  of  our  court  referred  to  does 
not  apply  alone  to  cases  brought  here  from 
tiie  liighest  court  of  a  state.  It  applies, 
in  terms,  to  all  cases  brought  to  this  court 
by  writ  of  error  or  appeal.  What,  there- 
fore, WHS  said  in  the  above  cases  as  to  tlie 
object  and  effoct  of  the  rule,  applies  to 
records  from  a  circuit  court  of  the  United 
States." 

Applying  the  rule  settled  in  the  Loeb 
Case,  and  lience  treating  the  opinion  in  this 
case  as  a  part  of  the  record,  it  is  not  sub- 
ject to  question  that  it  affirmatively  shows 
that  the  decree  rendered  in  favor  of  the 
telephone  company,  adjudging  the  ordin- 
nance  to  be  null  and  void,  was  placed  upon 
the  express  conclusion  that  the  ordinance 
was  repugnant  to  the  Constitution  of  the 
United  States.  Is  this,  then,  sufficient  to 
establish  for  the  purposes  of  the  jurisdic- 
tion of  this  court  that  a  Federal  question 
was  claimed?  This  is  to  be  determined,  as 
held  in  the  Loch  Case,  by  the  principles  ap- 
plied by  this  court  in  testing  its  jurisdic- 
tion to  review  the  judgments  or  decrees 
of  a  state  court  under  §  709  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901.  p.  575). 
That  is  to  say,  the  fact  that  the  court  be- 
low expressly  decided  a  Federal  question 
must  be  given  the  same  weight  as  would 
be  given  the  express  determination  by  a  state 
638]  court  in  its  opinion  of  a  'Federal  ques- 
tion for  the  purpose  of  ascertaining  wheth- 
er a  Federal  right  was  specially  set  up  and 
claimed  in  the  state  court.  The  rule  upon 
this  latter  subject  was  thus  stated  in  Mis- 
souri, K.  &  T.  R.  Co.  V.  Elliott,  184  U.  S. 
631,  533,  40  L.  ed.  673,  674,  22  Sup.  Ct.  Rep. 
440,  448,  as  follows: 

**The  general  rule  undoubtedly  is  that 
those  Federal  questions  which  are  required 
to  be  specially  set  up  and  claimed  must  be 
so  distinctl^'^  asserted  below  as  to  place  it 
beyond  question  that  the  party  bringing  the 
case  here  from  the  state  court  intended  to 
and  did  assert  such  a  Federal  right  in  the 
state  court.  But  it  is  equally  true  that 
even  although  the  allegations  of  Federal 
right  made  in  the  state  court  were  so  gen- 
eral and  ambiguous  in  their  character  that 
they  would  not,  in  and  of  themselves,  neces- 
sitate the  conclusion  that  a  right  of  a  Fed- 
eral nature  was  brought  to  the  attention 
of  the  state  court,  yet  if  the  state  court,  in 
deciding  the  case,  has  act?ially  considered 
and  determined  a  Federal  question,  although 
arising  on  ambiguous  averments,  then,,  a 
Federal  controversy  having  been  actually 
decided,  the  right  of  this  court  to  review 
obtains.  F.  G.  Oxley  Stave  Co.  v.  Butler 
County,  100  U.  S.  648,  660,  41  L.  ed.  1149. 
115:j,  17  Sup.  Ct.  Rep.  709.  All  that  is 
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essential  is  that  the  Federal  questions  must 
be  presented  in  the  state  court  in  such  a 
manner  as  to  bring  them  to  the  attention 
of  that  tribunal.    Chicago,  B.  k  Q.  R.  Co.  ▼. 
Chicago,  166  U.  S.  226,  41  L,  ed.  979,  17 
Sup.  Ct.   Rep.   681.     And  of  cours-*,  where 
it  is   shown  by   the   record   that   the  state 
court   considered   and   decided   the    Federal 
question,  the  purpose  of  the  statute  is  sub- 
served.    And  so  controlling  as  to  the  exist- 
ence of  the  Federal  question  is  the  fact  that 
it  was  actually  considered  and  decided  by 
the  state  court,  that  it  has  been  held,  al- 
though the  general  rule  is  that  the  raising 
of  a  Federal  question  in  a  petition  for  re- 
hearing in  the  highest  court  of  the  state  is 
too  late,  yet,  when  a  question  is  thus  raised, 
and  it  is   actually  cousideied   and   decided 
by  the  state  court,  the  right  to  review  ex- 
ists.    Mallctt  V.  North  Carolina,  181   U.  S. 
589,  602,  45  L.  ed.  1015,  1017,  21   Sup.  Ct 
Rep.  730,  15  Am.  Crim.  Rep.  241." 

•And  the  Elliott  Case  has  been  re-  [6S» 
peatedly  approvingly  referred  to,  and  the 
doctrine  which  it  announced  expressly  re- 
iterated. Burt  V.  Smith,  203  U.  S.  129,  134, 
51  L.  ed.  121,  120,  27  Sup.  Ct.  Rep.  37; 
SmithRonian  Institution  v.  St.  .To'in,  214 
U.  S.  19,  28,  53  L.  ed.  892,  897,  29  Sup.  Ct. 
Rep.  601,  and  cases  cited. 

Consistently  with  these  ruling  I  am  un- 
able to  conclude  that  the  case  made  n|>«)n 
the  record  does  not  affirmatively  establiidi 
a  claim  of  constitutional  right  authorizing 
the  direct  review  of  the  action  of  the  court 
below  in  deciding  a  question  of  that  char- 
acter. 

Even  at  the  risk  of  repetition,  let  me 
briefly  consider  the  grounds  by  which  it 
insisted  that  this  case  is  not  controlled  hy 
the  authorities  above  referred  to.  They 
may  be  thus  resumed:  First,  because  tlie 
bill,  it  is  insisted,  did  not  complain  of 
any  action  by  the  state  of  Tennessee  against 
the  rights  of  complainant,  but  simply  a1- 
leged  that  the  city  of  Memphis  had,  without 
authority,  attempted  to  destroy  the  com- 
plainant*0  rights,  thus,  it  is  urged,  exclud- 
ing power  in  the  court  to  decide  that  a  Tiola- 
tion  of  the  Constitution  of  the  United  States 
uad  been  brought  about.  Second,  because 
even  if  the  complaint  did  not  in  express 
terms  exclude  all  claim  of  Federal  right, 
nevertheless  there  was  no  right  in  tlie 
court  to  decide  a  constitutional  question, 
since,  taking  the  complaint  as  a  whole,  it 
clearly  appears  that  its  purpose  was  to  as- 
sert only  rights  under  the  laws  of  the 
9tate  of  Tennessee,  and  to  exclusively  in- 
voke  protection  of  the  state  Constitution. 
Aside  from  the  abnormal  limitation  on  the 
judicial  function  which  must  arise  from 
holding  that,  without  the  consent  of  a  lit- 
iganty  A  judge,  in  a  case  over  which  he  has 
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jurisdiction,  may  not  apply  and  enforce  the 
Constitution  if  be  deems  the  facts  justify 
4>r  require  him  to  do  so,  the  propositions, 
it  seems  to  me,  misconceive  the  averments 
of  the  bill.  I  say  this,  since  thy  disregard 
the  fact  that,  in  substance,  while  denying 
the  want  of  power  to  pass  the  ordinance, 
the  bill  moreover  proceeded  upon  the  alter- 
aative  that  if  there  was  power,  the  ordi- 
nance was  yoid  because  of  the  confiscatory 
640]  character  *of  the  r&tes  fixed.  In  any 
•event,  in  view  of  the  fact  that  the  court  be- 
low expressly  considered  and  decided  the 
constitutional  question,  the  case  is  brought 
•directly  within  the  statement  in  the  Elliott 
Case,  which  I  again  quote,  that  "it  is  equal- 
ly true  that  even  although  tlie  allegations 
of  Federal  right  made  in  the  state  court 
were  bo  general  and  ambiguous  in  their 
•character  that  they  would  not,  in  and  of 
themselves,  necessitate  the  conclusion  that 
A  right  of  a  Federal  nature  was  brought  to 
the  attention  of  the  state  court,  yet,  if  the 
state  court,  in  deciding  the  case,  has  actual- 
ly considered  and  determined  a  Federal 
•question,  although  arising  on  ambiguous 
averments,  then,  a  Federal  controversy  hav- 
ing been  actually  decided,  the  right  of  this 
eourt  to  review  obtains."  Passing,  how- 
ever, further  consideration  of  tlie  correct- 
ness of  these  propositions  as  applied  to  the 
case  made  by  the  record,  and  conceding  them 
only  for  sake  of.  argument  to  be  sound, 
they  are  irrelevant  to  the  question  of  dis- 
missal, since  they  address  themselves  to 
the  merits  of  the  cause.  In  other  words,  if 
the  propositions  be  accepted  as  sound,  they 
only  demonstrate  that  error  was  committed 
by  the  court  below  in  undertaking  to  de- 
cide aquestion  of  constitutional  right.  But 
•error  in  this  particular,  if  found  to  exist, 
requires  a  correction  of  the  wrong  done, 
that  is,  a  reversal,  and  not  in  substance  the 
upholding  of  the  wrong  committed  -by  re- 
fusing to  review.  If  it  be  true,  as  an- 
nounced in  the  previous  decisions  of  this 
oourty  that  the  requirement  of  the  statute 
MB  to  the  existence  of  a  claim  of  Federal 
right  for  the  purpose  of  review  is  subserved 
where  the  court  below  has  expressly  decided 
the  question  of  Federal  right,  it  must  also 
be  true  that,  in  such  a  case,  the  duty  exists 
to  review  and  correct  the  error  committed 
by  the  court  below,  whether  such  error  arose 
from  a  mistake  committed  by  the  court  in 
undertaking  to  decide  a  Federal  question, 
or  from  a  mistake  committed  in  deciding 
the  question  which  was  expressly  passed  up- 
on. In  other  words,  where  the  court 
641]  *below  has  expressly  decided  a  ques- 
tion of  Federal  right,  and  made  it  the 
basis  of  its  decree,  such  decision^  for  the 
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purpose  of  review  of  the  merits,  in  the 
vqry  nature  of  things,  engenders,  a  con- 
clusive presumption  as  to  the  making  be- 
low of  a  claim  of  Federal  right.  The  ne- 
ccssitfT  of  this  rule  cannot  be  more 
clearly  demonstrated  than  by  the  case 
on  this  record,  as  it  persuasively  appears 
that  the  telephone  company,  since  the  de- 
cree below,  has  continuously  claimed  and 
enjoyed  the  right  to  be  relieved  from  the 
charges  fixed  in  the  ordinance  of  the  city 
of  Memphis, — a  right  possessed  as  the  re- 
sult of  accepting  the  benefits  of  the  decree 
and  the  relief  awarded  by  the  injunction 
therein  issued.  That  is  to  say,  it  being  cer- 
tain that  the  telephone  company  has,  up  to 
this  very  moment,  claimed  the  rights  award* 
ed  to  it'  by  the  decree,  it,  in  my  opinion, 
ought  not  now  to  be  allowed  to  successfully 
assert  that  it  made  no  claim  to  the  consti- 
tutional right  upon  the  existence  of  which 
alone  the  decree  went  in  its  favor.  To  claim 
the  benefits  of  the  decree  amounts  necessa- 
rily to  claiming  the  existence  of  the  constitu- 
tional right  upon  which  alone  the  decree  was 
based. 

The  misconception  which  underlies  the 
theory  upon  which  the  judg^nent  of  dis- 
missal now  rendered  is  said  to  be  sustained 
seems  to  me  to  be  destructive  of  the  power 
to  directly  review  a  decision  passing  on  a 
claim  of  constitutional  right  for  which  the 
statute  expressly  provides.  I  say  this 
because,  in  my  opinion,  the  propositions 
relied  on  in  reason  come  to  this:  that  the 
authority  which  is  conferred  upon  this  court 
to  directly  review  the  actions  of  trial  courts 
in  deciding  constitutional  questions  will  not 
be  exerted  wherever  it  is  found  that  a  trial 
court  has  erroneously  undertaken  to  decide 
such  a  question.  That  is  to  say,  that  the 
right  to  directly  review  only  authorisses  the 
correction  of  the  lesser  wrong  resulting  from 
having  decided  a  Federal  question  mistaken- 
ly, and  does  not  embrace  the  greater,  of 
I  having  expressly  decided  a  constitutional 
'question  when  there  was  no  power  to  [642 
do  so.  The  duty  to  review  by  direct  appeal, 
provided  by  the  act  of  1891,  to  be  made  ef- 
ficacious, in  the  very  nature  of  thii>(7s  must 
embrace  not  only  the  case  where  the  court 
has  erroneously  decided  a  constitutional 
question,  but  also  must  extend  to  the  case 
where  a  court  has  imdertaken  to  expressly 
decide  a  constitutional  question  which  it 
had  no  right  to  pass  upon. 

Considered  from  another  point  of  view, 
the  confusion  which  is  involved  in  the  prop- 
ositions upon  which  the  decree  of  dis- 
missal must  rest,  if  I  correctly  understand 
them,  is  equally  demonstrable.  Aa  I  have 
said,  the  denial  of  authority  to  review  by 
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direct  appeal  the  action  of  the  trial  court 
in  expressly  deciding  a  constitutional  ques- 
tion, and  awarding  rights  to  the  complain- 
ants solely  upon  the  theory  that  they  were 
giiaranteed  by  the  Constitution  of  the  Unit- 
ed States,  can  only  rest  upon  tlie  assumption 
that,  although  the  court  had  general  ju- 
risdiction of  the  cause,  it  had  not  power, 
under  the  circumstances,  to  decide  the  con- 
stitutional questions  which  it  did  decide. 
But,  if  this  premise  be  true,  then  there  is 
presented  by  the  direct  appeal  a  question 
which,  in  its  e$>sence,  is  embraced  within  the 
power  which  the  statute  confers  to  review 
by  direct  appeal  decisions  involving  the 
jurisdiction  of  trial  courts.  The  distribu- 
tion of  appellate  jurisdiction  which  the 
act  of  1891  effected  was  stated,  and  the  ap- 
parent conflict  between  some  of  the  adjudged 
cases  on  that  subject  was  cleared  up,  in 
MacFadden  v.  United  States,  213  U.  S.  288, 
63  L.  ed.  801,  29  Sup.  Ct.  Rep.  490.  It  was 
reindubitably  established  that  where  the 
jurisdiction  of  a  trial  court  was  invoked  on 
the  ground  of  diversity  of  citizenship,  and 
during  the  trial  a  question  of  constitutional 
or  Federal  right  arose  or  emerged  and  was 
decided,  the  parties  were  put  to  the  election 
of  determining  whether  they  would  pros- 
ecute error  from  or  appeal  to  the  proper 
circuit  court  of  appeals,  or  pursue  the  same 
course  directly  to  or  from  this  court.  If  the 
648]  former  course  was  'adopted,  it  was 
declared  the  right  to  come  directly  to  this 
court  was  waived  and  the  judgment  or  de- 
cree of  the  circuit  court  of  appeals  on  the 
constitutional  question  would  be  final.  As 
the  result  of  the  ruling  now  made,  it  must 
follow  that  the  right  of  election  under  the 
circumstances  here  disclosed  would  be  dif- 
ficult, if  not  impossible,  of  exercise,  since, 
if  the  election  were  made  to  bring  the  case 
directly  to  this  court,  the  right  to  review 
might  be  lost  upon  the  theory  that  the  low- 
er court  wrongfully  undertook  to  decide 
the  constitutional  question  which  it  express- 
ly passed  upon.  If,  on  the  other  hand,  the 
party  elected  to  seek  a  review  in  the  cir- 
cuit court  of  appeals,  and  the  conclusion 
of  that  court  was  that  the  trial  court  not 
only  had  power  to  decide  the  Federal  ques- 
tion which  it  had  passed  upon,  but  had 
rightfully  decided  it,  the  right  to  review 
in  this  court  would  be  lost. 

Let  me  come,  then,  to  the  question  of  au- 
thority; that  is,  the  cases  relied  upon  to 
sustain  the  decree  of  dismissal.  As  it  is 
given  me  to  understand  them,  none  of  them 
sustain  the  proposition  in  support  of  which 
they  are  cited.  In  view  of  the  statement 
which  I  have  previously  made  as  to  the 
ruling  in  the  Loeb  Caae  and  the  matter  in 
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that  case  decided,  it  is  unnecessary  to  ex- 
tendedly  notice  a  reference  to  a  general  ex- 
pression found  in  the  opinion  in  that  case 
as  to  the  duty  of  bringing  into  a  record,  by 
way  of  a  formal  bill  of  exceptions,  agreed 
facts,  etc.,  since  the  expressions  relied  upon 
cannot  be  given  the  effect  now  attributed 
to  them  without  virtually  holding  that  the 
Loeb  Case  overruled  itself.  This  is  alto 
true  of  certain  general  expressions  found 
in  the  opinion  in  Lampasas  v.  Bell,  180  U. 
S.  276,  45  L.  ed.  527,  21  Sup.  Ct.  Rep.  368, 
decided  at  the  same  term  as  the  Loeb  Case, 
and  which  directly  affirmed  the  ruling  there 
made.  Of  course,  nothing  I  have  said  in  the 
slightest  degree  is  intended  to  controvert 
the  elementary  doctrine  that  where  the 
existence  of  a  Federal  question  is  easential 
to  confer  jurisdiction  upon  a  trial  court  over 
a  cause,  *the  jurisdictional  facts  must  [644 
be  clearly  and  unambiguously  alleged,  and 
not  be  left  to  surmise  or  conjecture.  And 
this  is  all,  I  submit,  that  can  rightfully  be 
said  to  have  been  decided  in  Hamilton  Gas- 
light k  Coke  Co.  v.  Hamilton,  146  U.  & 
258,  36  L.  ed.  963,  13  Sup.  Ct.  Rep.  90;  Bar- 
ney v.  New  York,  193  U.  S.  430,  48  L.  ed. 
737,  24  Sup.  Ct.  Rep.  502;  Louisville  v. 
Cumberland  Teleph.  k  Teleg.  Co.  84  C.  C.  A. 
151,  155  Fed.  725,  12  A.  &  £.  Ann.  Cas.  500. 
But  that  doctrine  has  no  application  here, 
since  the  jurisdiction  of  the  court  below 
existed,  as  diversity  of  citizenship  was  al- 
leged. This  being  true,  it  is  apparent  that 
the  cases  cited  can  only  be  made  here  ap- 
plicable by  failing  to  distinguish  between 
the  test  for  determining  whether  sufficient 
foundation  has  been  laid  to  justify  the 
bringing  of  the  powers  of  a  trial  court  int» 
play,  and  the  duty  of  an  appellate  tribunal 
to  review  the  action  of  the  trial  court,  had 
in  a  case  within  its  jurisdiction  and  author- 
ity.  After  patient  research  I  am  of  the 
opinion  that  it  is  accurate  to  say  that  no 
case  can  be  found  in  the  books  holding  that 
where  a  trial  court  has  expressly  considered 
and  passed  upon  a  question  of  constitution- 
al rights,  and  awarded  affirmative  relief  to 
a  party  before  it,  upon  the  theory  that  such 
right  was  involved  in  the  cause  which  was 
within  its  jurisdiction,  that  the  right  to 
review  by  this  court  has  been  denied  because 
there  was  no  claim  of  right  under  the  Con- 
stitution, since  the  court,  in  passing  upos 
the  case  before  it,  erroneously  based  its  con- 
clusion upon  the  mistaken  conception  that 
stated  propositions  of  constitutional  law 
were  claimed  to  be  applicable. 

I  am  authorised  to  say  that  Mr.  Justiet 
McKenna  and  Mr.  JusUoe  Hughes  join  in 
this  dissent. 
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V. 

MERCANTILE  TRUST  &  DEPOSIT  COM 
PANY  OF  BALTIMORE,  Trustee,  and  the 
Columbus    Water    Works    Company    and 
W.  S.  Greene,  as  Receiver  thereof. 

(See  S.  C.  Reporter's  ed.  645-663.) 

Waters  —  public  water  supply  ^  obli- 
gation to  furnish  adequate  supply. 

1.  The  continuing  character  of  a  water- 
works company's  contract  obligation  to  fur- 
nish an  adequate  supply  of  wholesome  water 
is  not  met  by  showing  that  such  a  supply 
has  been  furnished  at  times,  or  that,  at 
the  time  of  completion  of  the  works,  the 
company  was  able  to  carry  out  its  contract, 
nor  is  nonperformance  excused  by  the  oc- 
currence of  conditions  which  are  likely  to 
happen  in  a  climate  of  long,  dry  summer;*. 

LFor  other  cases,  see  Waters,  III.,  in  Digest 
Slip.  Ct.   1908.] 

SIstoppel  ^  to  rescind  water  supply  con- 
tract ^  accepting  improved  condi- 
tions. 

2.  The  acceptance  by  a  municipality  and 
its  people  of  improved  conditions  in  a  wa- 
terworks system,  resulting  from  complaints, 
does  not  estop  the  municipality  to  rescind 
the  contract  with  the  waterworks  com- 
pany for  a  breach  of  its  contract  obligation 
to  furnish  an  adequate  supply  of  wholesome 
water,  unless  such  improved  conditions  nv 
suit  in  the  continuous  maintenance  there 
after  of  such  a  supply. 

[For  other  cases,  see  Estoppel,  IIL  b,  6,  in 
Difrest   Sup.    Ct.    1008.] 

Equity  —  doing  or  offering  equity  —  im- 
posing conditions. 

3.  The  maxim  that  "he  who  seeks  equity 
must  do  equity"  does  not  justify  a  court  in 
denying  to  a  municipality  rescission  under 
its  cross  bill  of  a  contract  with  a  waterworks 
company  which  the  latter  has  broken  by  fail- 
ing to  maintain  a  continuous  and  adequate 
supply  of  wholesome  water,  and  in  affirma- 
tively restraining  the  municipality  from 
establishing  its  own  system  unless  it 
shall  do  equity  to  the  bondholders  of  the 
waterworks  company  by  purchasing  the  usa- 
ble parts  of  the  waterworks  system. 

[For  other  cnses,  see  Equity,  80^1-810,  in  Di- 
gest Sup.   Ct.   1008.] 

Equity  ^  rescission  of  contract  ^  ade- 
quate remedy  at  law. 

4.  A  municipality  has  the  right  to  treat 
a  contract  with  a  waterworks  company  as 
terminated  by  the  latter's  breach  of  its 
contract  obligation  to  furnish  a  continu- 
ous adequate  supply  of  wholesome  water, 
and  to  invoke  the  aid  of  a  court  of  equity 

Note. — On  the  establishment  and  regu- 
lation of  municipal  water  supply — see  note 
to  State  ex  rel.  Hallauer  v.  Gosnell,  61 
L.R.A.  33* 

On  the  jurisdiction  of  equity  where  rem- 
edy at  law  exists — see  notes  to  Meldrum  v. 
Meldrum,  11  L.R.A.  65;  Delaware,  L.  &  W. 
R.  Co.  v.  Central  Stock  Yards  k  Transit  Co. 
6  L.R.A.  855;  and  Tyler  v.  Savage,  36  I/, 
ed.  U.  8.  83. 
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to  enforce  its  rescission,  since  the  remedy  at 
law  by  an  action  for  damage  is  wholly  in- 
adequate. 

(For  other  cones,  see  Equity.  I.  d,   11;  Con- 
tracts, VI.  d,  iu  Digest  Sup.  Ct.  1008.] 

[No.  41.] 

Argued  November  7,  8,  1910.     Decided  De- 
cember 12,  1910. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  Georgia  to  review  a  decree  which 
enjoined  a  municipality  from  constructing 
and  operating  its  own  waterworks  system 
unless  it  should  purchase  the  usable  parts 
of  an  existing  private  plant,  and  denied  any 
relief  to  the  municipality  under  its  cross 
bill,  seeking  rescission  of  its  contract  with 
the  waterworks  company.  Reversed  and 
remanded,  with  directions  to  dismiss  the 
bill,  and  grant  the  relief  as  prayed  in  the 
cross  bill. 

See  same  case  below,  161  Fed.  135. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A.  Wimbish  and  T.  T. 
Miller  argued  the  cause,  and,  with  Mr. 
J.  H.  Martin,  filed  a  brief  for  appellant: 

Under  conditions  existing  at  the  time, 
the  city  not  only  had  the  right,  but  was 
under  the  imperative  duty,  in  the  exercise 
of  its  police  power,  to  make  provision  for 
an  adequate  supply  of  wholesome  water. 

Walla  Walla  v.  Walla  Walla  Water  Co. 
172  U.  S.  1,  12,  43  L.  ed.  341,  347,  19 
Sup.  Ct.  Rep.  77 ;  Boston  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  28,  24  L.  ed.  989;  Butch- 
ers' Union  S.  H.  k  L.  S.  L.  Co.  v.  Crescent 
City  L.  S.  L.  A  S.  H.  Co.  Ill  U.  S.  746,  28 
L.  ed.  585,  4  Sup.  Ct.  Rep.  652;  Northern 
P.  R.  Co.  V.  Minnesota,  208  U.  S.  583,  52 
L.  ed.  630,  28  Sup.  Ct.  Rep.  341. 

The  opinion  and  order  of  the  court  that  a 
decree  in  favor  of  the  city  should  be  made 
conditional  upon  the  purchase  of  any  part 
of  the  present  water  system  is  not  founded 
upon  the  pleadings,  and  is  beyond  the  juris- 
diction of  the  court,  as  being  in  violation 
of  the  right  of  private  contract. 

Burke  v.  Davis,  26  C.  C.  A.  675,  53  U.  S. 
App.  414,  81  Fed.  907 ;  Rejall  v.  Greenhood, 
3.5  C.  C.  A.  97.  92  Fed.  945;  Woodruff  v. 
North  Bloomfield  Gravel  Min.  Co.  9  Sawy. 
441,  18  Fed.  753;  Atty.  Gen.  v.  Birming- 
ham, 4  Kay  k  J.  539;  Weaver  v.  Eureka 
Lake  County,  15  Cal.  274,  1  Mor.  Min.  Rep. 
642;  Hamilton  Gaslight  k  Coke  Co.  v. 
Hamilton,  146  U.  S.  258,  36  L.  ed.  963,  13 
Sup.  Ct.  Rep.  90;  Re  Brooklyn,  143  N.  Y. 
596,  26  L.R.A.  270,  38  N.  E.  983,  166  U. 
S.  085,  41  L.  ed.  1166,  17  Sup.  Ct.  Rep.  718. 

It  is  only  when  the  relief  sought  is  dis- 
cretionary that  the  court  may  impose  con- 
ditions. 
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Fosdick  ▼.  Schall,  99  U.  S.  235,  25  L.  ed. 
339;  Kneeland  v.  American  Loan  &  T.  Co. 
136  U.  S.  89,  34  L.  ed.  379,  10  Sup.  Ct. 
Rep.  950. 

If  the  city  had  the  legal  right  to  a  rescis- 
sion of  the  contract  as  against  the  water 
company,  in  what  does  the  superior  equity 
of  the  bondholders  consist? 

Farmers*  Loan  &  T.  Co.  v.  Galesburg,  133 
U.  S.  159,  33  L.  ed.  676,  10  Sup.  Ct.  Rep. 
310. 

Mr.  Joseph  Packard  argued  the  cause, 
and,  with  Xir.  A.  Morris  Tyson,  filed  a 
brief  for  appellees: 

A  court  of  equity  may  so  mold  its  de- 
cree as  to  grant  relief  upon  such  terms  as, 
in  its  judgment,  satisfy  the  equities  of  the 
particular  case. 

Walden  v.  Bodley,  14  Pet.  164,  10  L.  ed. 
401 :  Huchannon  v.  Upslmw,  1  How.  50,  84, 
11  L.  ed.  46,  66;  Fosdick  v.  Schall,  99  U. 
S.  235,  25  L.  ed.  339 ;  Kneeland  v.  American 
Loan  &  T.  Co.  136  U.  S.  89,  34  L.  ed.  379, 
10  Sup.  Ct.  Rep.  950;  Thomas  v.  Brown- 
ville.  Ft.  K.  &  P.  R.  Co.  109  U.  S.  522,  27 
L.  ed.  1018,  3  Sup.  Ct.  Rep.  316;  Bourke  v. 
Heftor,  202  111.  321,  66  N.  E.  1084;  Lock- 
hart  V.  Leeds,  196  U.  S.  437,  49  L.  ed.  269, 
25  Sup.  Ct.  Rep.  76. 

Mr.  Justice  Lurton  delivered  the  opin- 
ion  of  the  court: 

This  is  a  bill  by  the  trustee  under  a 
mortgage  made  by  the  Columbus  Water 
Works  Company  upon  its  plant  and  fran- 
chise to  secure  an  issue  of  bonds,  to  en- 
join the  municipal  authorities  of  Columbus, 
Georgia,  from  constructing  and  operating  a 
municipal  water  system,  thereby  impairing 
the  obligation  of  a  contract  between  the 
city  and  the  waterworks  company,  granting 
to  the  latter  for  a  term  of  thirty  years  an 
exclusive  right  to  maintain  a  waterworks 
system  in  the  streets  of  the  city. 

The  bill,  in  substance,  avers,  and  the 
answer  admits,  that  the  city  has  procured 
from  the  legislature  of  Georgia  authority 
to  construct  and  operate  a  municipal  water 
plant,  and  to  issue  the  bonds  of  the  city  for 
that  purpose,  and  that,  in  pursuance  of  this 
legislative  authority,  ordinances  have  been 
passed  providing  for  the  construction 
650]  "of  such  waterworks,  and  for  the  is- 
suance of  bonds  to  provide  the  means,  and 
that  notice  of  that  purpose,  and  that  the 
city  no  longer  regards  the  contract  with  the 
Columbus  Water  Works  Company  as  bind- 
ing or  obligatory,  has  been  given. 

Tlie  material  defenses  are»  first,  that  the 
city  had  no  powi;r  to  make  an  exclusive  con- 
tract; second,  that  the  contract  for  rental 
of  hydrants  created  an  aggregate  indebted- 
ness prohibited  by  the  Constitution  of  the 
1104 


state;  and,  third,  that  the  waterworks  com- 
pany had  not  kept  its  contract  in  respect 
of  the  character  or  capacity  of  ih«  plant 
it  was  to  provide  and  maintain,  and  has 
failed  in  its  obligation  to  furnish  an  abun- 
dant and  constant  supply  of  pure  and  whole- 
some water,  thus  compelling  the  municipal- 
ity to  construct  a  system  of  its  own  for 
the  protection  of  the  health  and  property 
of  its  inhabitants. 

These  defenses  were  relied  upon  in  the 
answer  of  the  city  as  a  defense  against  the 
injunction  sought  by  the  complainant,  and 
were  made  the  subject  of  a  cross  bill  against 
the  complainant  and  the  waterworks  com- 
pany, praying  relief  against  the  contract 
as  having  been  first  broken  by  the  company. 

Prior  to  the  filing  of  this  bill,  the  same 
complainant  had  filed  its  original  bill  in  the 
same  court  against  the  Columbus  Water 
Works  Company,  praying  a  foreclosure  of 
its  mortgage,  a  default  having  occurred. 
The  bill  referred  to  was  filed  December  22, 
1902.  The  present  bill  was  not  filed  until 
July  30,  1903.  One  of  the  allegations  of 
the  foreclosure  bill  was  "that  during  the 
continuance  of  this  deed  in  trust,  the  said 
party  of  the  first  part  will  not  do  or  suffer 
to  be  done  any  act  or  acts  whereby  the  se- 
curity of  the  said  bondholders  shall  be  in 
any  way  or  manner  or  in  any  amount  im- 
paired, and  that  the  said  party  of  the  first 
part  will  at  all  times  preserve,  maintain, 
and  keep  its  waterworks,  pumps,  machinery, 
reservoirs,  piping,  hydrants,  and  equip- 
ments in  good  repair,  working  order,  and 
condition,  *and  supplied  with  all  the  [651 
machinery,  equipments,  and  appliances  for 
providing  water  to  the  city  of  Columbus 
and  vicinity,  and  shall  and  will,  from  time 
to  time,  make  all  needful  and  proper  re- 
pairs, renewals,  and  replacements,  and  use- 
ful and  proper  alterations,  additions,  bet- 
terments, and  improvements. 

*'3.  That  your  orator  is  informed  that  for 
more  than  six  months  last  past  the  Colum- 
bus Water  Works  Company  haa  suffered 
the  security  of  the  bondholders  to  become 
impaired  by  not  maintaining  and  keeping 
its  water  works  supplied  witli  all  the  ma- 
chinery, equipments,  and  appliances  for 
providing  water  to  the  city  of  Colambos 
and  vicinity,  and  by  not  making  useful  and 
proper  additions,  betterments,  and  improve- 
ments to  said  waterworks.  Further  ex- 
plaining the  foregoing  allegation,  your  ora- 
tor states  that,  owing  to  an  unprecedenteii 
and  protracted  drought,  the  sources  of  sup- 
ply of  water  for  the  said  waterworks  have 
to  a  large  extent  failed  for  the  time  being; 
that  it  is  within  the  power  of  the  said 
waterworks  company  to  proride  for  sneh  a 
contingency  by  seeking  and  ayailing  itself 
of  other  sources  of  supply,  but  that,  as  your 
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orator  is  informed,  owing  to  the  attitude 
of  the  City  of  Columbus,  wliich  now  is  tak- 
ing steps  to  provide  a  water  supply  of  its 
own,  the  Columbus  Water  Works  Company 
18  unable  to  sell  its  bonds  reserved  in  its 
treasury  for  such  purposes,  and  which  could 
have  been  sold  except  for  the  attitude  of 
the  said  city,  and  therefore  is  unable  to 
carry  out  the  betterments  and  improvements 
in  its  water  supply  above  mentioned." 

Under  that  bill,  which  was  unopposed,  a 
receiver  was  appointed,  who  has  ever  since 
been  in  possession  and  is  still  operating 
said  works.  Upon  application  of  the  mort- 
gage trustee,  and  by  consent  of  the  bond- 
holders and  of  the  company,  receiver's  cer- 
tificates have  been  issued  to  the  extent  of 
$50,000,  and  expended  in  repairing  and  im- 
provincr  the  supply  of  water  and  the  dis- 
652]  tributing  system.  *Thcre  has  never 
ueen  any  consolidation  of  the  two  suits,  but 
by  an  amended  bill  in  the  present  case,  filed 
October  15,  1903,  the  fact  of  the  pendency 
of  the  aforementioned  foreclosure  bill  and 
the  action  had  thereunder  was  stated.  It 
was  also  averred  in  this  amendment  that 
by  means  of  the  receiver's  certificates  issued 
in  the  foreclosure  case,  such  improvements 
and  enlargements  had  been  made  in  the 
plant  of  the  company  that  the  receiver  was 
then  supplying  an  abundance  of  wholesome 
water,  and  that  the  trustee,  by  direction  of 
the  bondholders,  was  willing  to  expend  such 
other  sums  as  should  be  found  necessary 
to  enable  the  mortgagor  company  to  carry 
out  its  contract. 

Upon  the  bill  as  thus  amended,  the 
answer  and  cross  bill  and  the  answer  there- 
to, and  upon  ex  parte  affidavits,  the  court 
heard  a  motion  for  an  injunction  pendente 
lite.  Upon  that  hearing  the  court  disposed 
of  two  legal  defenses  arising  upon  the  face 
of  the  contract;  namely,  whether  a  contract 
extending  over  thirty  years  for  the  rental 
of  hydrants  was  the  creation  of  an  indebt- 
edness for  the  aggregate  of  the  rental,  and 
second,  whether  the  city  had  power  to  make 
an  exclusive  contract.  Both  of  these  ques- 
tions were  decided  by  Judge  Newman 
against  the  city.  On  November  10,  1903, 
an  injunction  pending  the  suit  was  allowed, 
and  the  cause  referred  to  a  special  master 
to  take  proof  and  report  his  findings  of 
law  and  fact  in  respect  to  the  issues  with 
reference  to  the  failure  of  the  waterworks 
company  to  comply  with  its  contract.  See 
130  Fed.  180. 

On  January  23,  1904,  the  city  filed  its 
petition  praying  a  dissolution  of  this  in- 
junction, alleging  that  a  great  amount  of 
evidence  had  been  taken  by  the  special  mas- 
ter, and  that  the  reservoir  had  again  failed, 
and  that  water  was  now  being  taken  from 
the  Chattahoochee  rlver^  and  that  the  water 
54  li.  ed. 


\  at  the  intake  was  polluted  by  reason  of  the 
fact  that  one  of  the  city's  sewers  emptied 
into  the  stream  *a  short  distance  [053 
above  the  intake,  and  also  that  a  polluted 
branch  which  drained  a  suburb  of  the  city 
emptied  into  the  river  a  short  distance 
above  the  river  intake.  Thereupon,  on  Jan- 
uary 25,  1904,  the  preliminary  injunction 
was  dissolved. 

The  special  master,  on  November  19, 
1904,  filed  a  full,  elaborate,  and  able  report, 
with  findings  of  fact  and  law.  Upon  tlio 
material  questions  he  found  in  favor  of 
the  contentions  of  the  city  in  res])ect  to 
both  fact  and  law.  His  findings  of  fact,  as 
condensed  by  him,  which  are  material  to 
be  here  set  out,  are  as  follows: 

"I  have  found  that  acceptance  by  the  city 
was  based  on  statement  of  the  water  com- 
pany that  the  system  had  been  completed 
in  compliance  with  the  contract,  and  upon 
assurances  by  the  company  that  the  water 
would  be  wholesome,  abundant,  and  last- 
ing. 

"I  have  found  that  the  system  as  accept- 
ed by  the  city  in  1882  had  not  met  the  gen- 
eral requirements  of  the  contract,  and  tliat 
on  complaints  to  the  company  the  system 
had  been  improved  to  such  an  extent  that 
in  1889  the  service  was  at  that  time  accept- 
ed as  satisfactory  to  the  city. 

"That  from  1889  to  May,  1900,  there  was 
dissatisfaction  and  complaints  on  the  part  of 
the  city  because  of  insufficiency  of  water  suj)- 
ply,  and  especially  with  the  unsupplied  needs 
of  the  city  for  water  in  its  newly  acquired 
territory;  that  the  company  had  notice  of 
this,  and  recognized  the  necessity  of  in- 
creased water  supply;  that  during  this  period 
the  city,  through  its  council,  twice  made  an 
effort  to  repudiate  the  contract,  but  were  not 
sustained  by  the  requisite  popular  vote' on 
submission  of  the  question  to  the  peo(vle; 
that  the  company  in  good  faith  endeavored 
to  adjust  the  differences  by  offer  to  arbi- 
trate, and  the  city  declined  the  offer;  and 
that  finally  the  city  accepted  the  existing 
conditions,  and  concluded  a  supplemental 
agreement  by  which  the  company  was  given 
an  opportunity  to  test  its  ability  to  carry 
out  the  requirements  of  the  contract;  that 
*the  company  failed  in  this,  and  that  [654 
in  1902  both  the  council  and  the  people  de- 
termined to  no  longer  depend  upon  the 
water  company. 

"That  the  water  company  has  at  no  time 
complied  with  §  3,  requiring  a  reservoir  of 
125  million  gallons  available  supply,  and 
from  1884  it  has  failed  to  comply  with  the 
requirements  of  §  12  as  to  the  construction 
and  maintenance  of  the  reservoir. 

"That  paragraph  11  as  to  filtration  has 
not  been  complied  with  on  the  part  of  the 
company. 
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"That  the  company  lias  failed  to  comply 
with  §  5  of  the  contract  as  to  distribution 
in  not  connecting  together  the  ends  of  its 
system,  and  placing  mains  sufficiently  large 
to  at  all  times  give  full  supply  of  water. 

"With  reference  to  the  supply  of  water, 
I  have  found  that  the  company  has  failed 
to  comply  with  §§  1  and  10,  in  that  suf- 
ficient supply  of  wholesome,  constant,  and 
ample  water  has  not  and  cannot  be  fur- 
nished from  the  source  of  supply  as  select- 
ed, nor  is  the  same  sufficient  to  meet  the 
wants  of  the  city  and  private  consumers  for 
present  and  future  requirements. 

"I  have  found  that  the  company  has  not 
complied  with  §  4  as  to  supply  main. 

"That  as  to  pressure  from  1803  to  1902, 
the  pressure  was  variable  and  uncertain; 
that  the  gravity  plan  could  not  sustain  it 
to  the  requirements  of  the  contract,  and 
that  the  standpipe  and  pumping  devices 
adopted  to  assist  it,  while  practically  bene- 
ficial, were  not  at  all  times  satisfactory; 
that  the  company  has  not  met  the  require- 
ments of  §  27  in  maintaining  pressure  at  32 
pounds,  nor  supplemental  contract  require- 
ment of  40  pounds,  and  that  in  ffres  of  any 
magnitude  the  pressure  and  water  supply 
is  insufficient,  and  that  the  supply  is  not  am- 
ple for  ftre  protection,  as  required  by  §  9, 
and  that  the  receiver,  by  improvement  of 
the  pumping  station,  has  greatly  bettered 
conditions. 

055]  '"With  reference  to  the  wholesome- 
ness  of  the  water,  as  required  by  §  10, 1  have 
found  that  the  reservoir  water,  when  avail- 
able, is,  under  normal  conditions,  a  whole- 
some water,  but  when  the  water  is  low  it  is 
not  wholesome;  that  prior  to  July,  1902,  the 
water  furnished  by  the  company  was,  with 
few  exceptions,  within  the  requirements  of 
the  contract,  and  in  these  exceptions  the 
city  has  not  availed  itself  of  the  provisions 
of  §  13  of  the  contract  to  correct  impurities; 
that  since  July,  1902,  the  company  has  not 
furnished  a  constant  supply  of  wholesome 
water,  nor  has  the  receiver  been  able  to  do 
so;  that  the  Chattaho<)chee  river  cannot  be 
relied  on  as  a  constant  source  of  supply  for 
wholesome  water,  but  only  so  when,  on  a 
normal  flow  of  the  river,  water  is  taken 
from  points  above  all  possibility  of  con- 
tamination, and  properly  Altered. 

"That  the  company  has  not  been  able,  for 
want  of  available  funds,  to  maintain  and 
improve  its  system  as  the  growth  of  the 
city  demanded,  and  that  extensions  since 
1891  have,  from  time  to  time,  been,  with 
the  exception  of  a  small  amount,  paid  for 
by  a  necessary  increase  of  a  bonded  indebt- 
edness originally  out  of  all  proportion  to 
the  earning  capacity  .  of  the  system,  and 
constantly  growing  further  beyond  the  abil- 
ity of  the  system  to  maintain;  that  the  sys- 
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tem  has  not  been  reinforced  and  strength- 
ened as  its  needs  require,  and  that  the 
owners  of  the  bonds  of  the  company  recog- 
nized  this  fact. 

"That  the  actual  amount  expended  by  the 
receiver  to  January,  1904,  on  betterments, 
is  $42,220.85." 

To  the  findings  of  fact  the  complainant 
excepted. 

Upon  a  final  hearing,  the  court,  while  not 
fully  agreeing  with  the  master  as  to  the  ef- 
fect of  the  original  acceptance  of  the  works 
as  constructed,  and  as  to  the  effect  of  sub- 
sequent acceptance  of  enlargements,  repairs, 
and  improvements  made  by  the  company, 
from  time  to  time,  to  meet  complaints  as 
to  quantity  and  quality  of  water,  concurred 
fully  in  the  master's  report  that  the  com- 
pany had  not  ^complied  with  its  ob-  [tSt 
ligation  to  construct  and  maintain  adequate 
means  for  continuously  furnishing  an  ample 
and  wholesome  supply  of  water  for  public 
and  domestic  purposes.  Among  other 
things,  upon  this  vital  aspect  of  the  case. 
Judge  Newman  said: 

"In  my  judgment,  the  facts  in  evidence 
were  sufficient  to  justify  the  master  in  find- 
ing that  there  was  a  failure  on  the  part 
of  the  company  to  furnish  an  abundant  sup- 
ply of  pure  and  wholesome  water,  as  pro- 
vided in  the  contract,  and  finding  the  com- 
pany at  fault  in  this  respect.  It  is  a  seri- 
ous matter  to  undertake  to  supply  the  in- 
habitants of  a  city  with  an  ample  supply 
of  good  and  wholesome  water,  and  persons 
entering  into  a  contract  to  do  this  neces- 
sarily must  do  so  with  an  understanding 
of  the  important  character  of  the  under: 
taking.  This  is  particularly  true  of  a  grow- 
ing city.  Taking  this  whole  record  to- 
gether, and  considering  all  the  evidence, 
the  master,  as  has  been  stated,  was  justified 
in  reaching  the  conclusion  that  there  was  a 
failure  to  comply  with  the  contract  in  this 
respect."     [101  Fed.  147.] 

Although  there  was  a  concensus  of  find- 
ing by  master  and  court  that  there  was  aa 
obligation  upon  the  water  works  company 
to  furnish  an  adequate  and  continuous  sup- 
ply of  pure  water,  and  that  the  waterworks 
company  had  therefore  broken  this  vital 
part  of  its  agreement,  yet  th«  court  ruled 
that  the  city  should  be  denied  rescissioa 
under  its  cross  bill,  and  affirmatively  re- 
strained from  establishing  its  own  system, 
unless  it  "should  do  equity  to  the  bond- 
holders," by  whose  money  the  plant  had 
been  constructed,  by  purchasing  "so  muck 
of  the  waterworks  plant  as  may  be  here- 
after determined,  at  a  fair  valuation,  as 
a  condition  of  and  before  entering  a  decree 
in  its  favor  finally  denying  an  injunction  ia 
the  case  against  the  issuance  by  the  dtj 
of  its  waterworks  bonds."    Time  was  giTM 
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the  city  to  determine  whether  it  would  ac- 
cept the  conditions  imposed  hj  purchasing 
657]  at  a  fair  valuation  *8uch  parts  of  the 
system  as  the  court  should  determine  were 
usable  by  the  city,  at  a  price  to  be  fixed 
by  a  subsequent  decree.  The  city  declining 
to  assent  to  such  a  condition,  an  injunc- 
tion was  granted  permanently  restraining 
the  city  from*  the  construction  of  its  own 
plant,  and  dismissing  the  cross  bill,  and 
taxing  all  of  the  costs  to  the  city. 

Pretermitting  any  opinion  as  to  whether 
the  contract  for  rental  of  hydrants  for  a 
term  of  thirty  years  constituted  an  aggre- 
gate indebtedness  prohibited  by  the  Consti- 
tution of  the  state  of  Georgia,  as  well  as 
the  question  of  the  power  of  the  city  to 
obligate  itself  by  a  contract  excluding  it 
from  constructing  and  operating  its  own 
waterworks,  and  assuming,  for  the  purposes 
of  this  cr.se,  that  the  contract  between  the 
city  and  the  waterworks  company  was  per- 
fectly valid,  we  come  at  once  to  the  ques- 
tion of  whether  the  court  below  was  right 
in  denying  relief  i..ider  the  cross  bill,  and 
in  granting  the  relief  prayed  by  the  original 
bill,  because  the  city  declined  to  purchase  at 
a  price  fixed  by  the  court  or  by  arbitration 
the  usable  parts  of  the  waterworks  system. 

The  primary  and  vital  obligation  of  the 
company  was  to  furnish  an  adequate  and 
constant  supply  of  water  for  both  public 
and  private  use,  which  should  be  pure  and 
wholesome.  By  the  first  and  second  clauses 
of  the  contract  the  company  obligated  itself 
to  provide  "all  the  real  estate,  rights  of 
way,  water  rights,  and  water  that  shall  be 
found  requisite  for  the  successful  prosecu- 
tion and  operation  of  the  waterworks,"  and 
to  supply  "dams  and  embankments  of  ample 
sice  and  strength,  good  and  durable  quality, 
that  may  be  required  for  the  works."  By 
the  third  clause  it  bound  itself  to  construct 
"a  storage  reservoir  having  an  available 
capacity  for  the  storage  and  supply  of  not 
less  than  125  million  gallons."  This,  in 
passing,  we  may  observe,  was  never  done, 
and  the  insufficiency  of  the  reservoir  capac- 
658]  ity  was  one  of  the  factors  *in  the  sub- 
sequent failure  to  furnish  at  all  times  an 
adequate  supply  of  water.  By  the  tenth 
clause  of  the  contract  it  was  provided  that 
**the  source  of  water  supply  shall  be  deter- 
mined by  Thos.  R.  White  ( who  assigned  to 
the  Columbus  Water  Works  Company),  he 
guaranteeing,  however,  that  the  supply  of 
water,  both  in  quality  and  amount,  shall  be 
wholesome,  constant,  and  amply  sufficient 
to  meet  the  wants  of  the  city  and  private 
consumers  for  future  and  present  require- 
ments." The  eleventh  and  twelfth  clauses 
related  to  the  construction  and  maintenance 
of  a  filter,  and  to  the  maintenance  of  whole- 
Honio  conditions  at  the  storage  reservoir. 
54  li.  ed. 


The  single  object  of  the  agreement  was  to 
obtain  a  constant  and  adequate  supply  of 
wholesome  water.  Tliis  was  guaranteed  in 
express  terms,  to  say  nothing  of  the  neces- 
sary implication  from  the  character  of  the 
contract.  This  guaranty  was  a  continuing 
one,  and  dominated  every  other  detail  of 
the  agreement.  The  company  selected  its 
own  source  of  supply,  and  was  under  the 
highest  obligation  to  continuously  furnish 
an  ample  supply  for  all  purposes  of  water 
which  should  be  wholesome;  that  is,  clean, 
pure,  and  fit  for  domestic  use.  This  supply 
was  to  be  adequate  not  only  for  the  de- 
mands of  the  present,  but  ample  to  meet  the 
demands  of  the  future. 

No  higher  police  duty  rests  upon  munic- 
ipal authority  than  that  of  furnishing  an 
ample  supply  of  pure  and  wholesome  water 
for  public  and  domestic  uses.  The  preserva- 
tion of  the  health  of  the  community  is  best 
obtained  by  the  discharge  of  this  duty,  to 
say  nothing  of  the  preservation  of  property 
from  fire,  so  constant  an  attendant  upon 
crowded  conditions  of  municipal  life.  If 
a  municipality  elect  to  contract  with  an- 
other for  the  discharge  of  this  function,  it 
is  under  the  greatest  obligation  to  require 
that  the  contractor  shall  engage  to  con- 
struct and  maintain  adequate  means  and 
furnish  an  adequate  supply,  in  quality  and 
quantity,  to  at  all  times  meet  the  public 
necessity.  •So,  too,  the  contractor  [650 
must  satisfy  himself  as  to  the  suffi- 
ciency and  quality  of  the  source  of  sup- 
ply, and  maintain  adequate  storage  and 
distributing  instrumentalities  to  meet  con- 
ditions. That  his  source  of  supply  is 
at  times  adequate  and  wholesome  is 
not  enough.  The  wants  of  the  public 
must,  under  all  conditions,  be  supplied. 
We  do  not  take  account  of  temporary  and 
unusual  conditions  which  cannot  be  reason- 
ably foreseen.  But  that  which  can  be  and 
should  be  foreseen  must  be  taken  into  ac- 
count by  a  private  contractor  who  under- 
takes so  vital  a  function  as  that  of  supply- 
ing water  to  a  growing  community. 

The  continuing  character  of  the  obliga- 
tion to  furnish  an  adequate  supply  of 
wholesome  water,  as  we  have  before  sug- 
gested, is  not  met  by  showing  that  such  a 
supply  has  boon  furnislied  at  times,  nor  is 
the  nonperformance  of  the  agreement  ex- 
cused by  the  occurrence  of  conditions  which 
are  likely  to  occur  in  a  climate  of  long,  dry 
summers.  Nor  is  such  a  contract  fulfilled 
by  showing  that,  at  the  time  of  completion 
of  the  works,  the  company  was  able  to  carry 
out  the  contract.  Ability  to  carry  out  the 
agreement  must  be  maintained.  From  time 
to  time  during  the  operation  of  the  works, 
specific  complaints  were  made  by  the  city  in 
consequence  Of  the  failure  of  the  water  com- 
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pany  to  furnish  an  adequate  supply  of 
water,  or  on  account  of  the  quality  of  the 
water  or  insuflicient  pressure.  These  com- 
plaints generally  resulted  in  an  effort  to 
remedy  the  matter,  and  more  than  one 
cliange  and  improvement  made  seemed  to 
produce  good  results,  leading  tlie  municipal- 
ity to  accept  for  the  time  tlie  repair,  or  en- 
largement, or  change  as  meeting  the  neces- 
sities of  the  particular  exigency,  and  giv- 
ing promises  of  ability  to  carry  out  the 
contract.  In  consequence  of  such  efforts  to 
improve  the  service  in  quantity  and  qual- 
ity of  water  supplied,  the  electorate  of  the 
municipality  twice  voted  against  a  bond  is- 
sue to  construct  a  municipal  plant,  mani- 
660]  festing  thereby  *a  willingness  that 
further  opjmrtunity  should  be  given  the. 
com])any  to  show  its  ability  to  bring  its 
plant  up  to  the  requirements  of  the  con- 
tract. Indeed,  the  attitude  of  the  city 
and  its  people  toward  the  water  com- 
pany, as  shown  by  the  record,  seems  to 
have  l)een  forl)earing  and  generous.  This 
acceptance  of  improved  conditions  re- 
sulting from  complaints  has  been  relied  up- 
on as  e>tc>pping  the  city.  lUit  no  such  re- 
sult may  rightfully  follow,  unless  such  im- 
])roved  conditions  resulted  in  the  mainte- 
nance thereafter  of  a  continuous,  adequate 
suj»ply  of  wholesome  water.  This  was  not 
the  case.  Want  of  capital  may  have  been 
the  cause  for  adoption  by  tlie  company  r»f 
ex|Knlients  to  meet  a  particular  exigency 
which  were  inadequate  to  ]>crmanently  over- 
come a  radically  insuflicient  source  of  sup- 
ply, as  well  as  insufficient  storage  and  fil- 
tration instrumentalities.  The  relief  result- 
ing from  all  that  was  done  by  the  company 
or  its  receiver  was  not  abiding  nor  the 
character  of  the  water  permanently  im- 
proved. That  the  works  were  not  able  to 
c-<mie  up  til  the  requirenients  of  the  contract, 
and  not  able  to  meet  the  reasonable  neces- 
sities of  the  city,  was  a  question  of  fact, 
upon  which  the  master  and  the  court  have 
agreed.  The  contract  to  furnish  an  ade- 
quate supply  of  water  of  good,  usable  qual- 
ity was,  as  we  have  already  said,  a  con- 
tinuing and  vital  part  of  the  contract. 
Touching  a  similar  contract,  this  court,  in 
Farmers*  lioan  &  T.  Co.  v.  Galesburg,  IS.'J 
U.  S.  350,  170,  33  L.  ed.  673,  679,  10  Sup. 
(  t.  Rep.  31G,  32],  said: 

"Whether  or  not  the  water  company  was 
able  to  furnish  the  required  quantity  of 
water  every  twenty-four  hours,  and  whether 
or  not  its  quality  as  to  purity  and  good- 
ness for  domestic  and  other  uses  was  in 
compliance  with  the  ordinance,  muct  rest 
upon  facts  as  proved  to  exist.  Moreover, 
the  estoppel,  so  far  as  it  did  exist,  was  not 
a  continuing  one.  The  obligation  of  the 
water  company  to  furnish  the  quantity  and 
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quality  of  water  required  by  the  contract 
a  continuing  obligation,  and  was  not 
*met  once  for  all  by  a  compliance  with  [661 
the  fire  test  of  December  0,  1883.  The  right 
of  the  company  to  enjoy  the  consideration  of 
the  ctm tract  was  thereafter  to  depend  upon 
its  continuing  to  perform  it.  There  was  not 
and  could  not  be  a  final  and  absolute  ac- 
ceptance of  the  waterworks  by  the  city, 
without  regard  to  a  future  compliance  on 
tlie  })art  of  the  water  company  with  the  re- 
quirements of  the  contract.  The  case  was 
not  one  of  wcuks  constructed  for  the  city, 
and  to  become  its  property  upon  acwpt- 
anee;  and  the  acceptance  related  merely  to 
the  sufliciency  of  the  structures  for  fire 
service  at  the  time." 

There  remains,  then,  the  simple  question 
as  to  whether  the  circuit  court  was  justified, 
upon  a  finding  that  the  water  company  had 
not  and  was  not  able  to  do  what  it  agreed 
to  do,  in  restraining  the  city  from  meeting 
the  plain  neiCssities  of  the  case  by  ct>n- 
structing  and  operating  its  own  plant,  lie- 
cause  the  city  would  not  accept  as  a  con- 
dition the  purchase  at  a  price  fixed  by  tlie 
court  of  so  much  of  the  waterworks  phint 
as  the  court  should  be  of  opinion  it  could 
use  in  its  own  svstein.  If,  as  is  manife^tlv 
the  case,  the  waterworks  company  has  not 
complied  with  its  contract  in  vital  particu- 
lars, the  city  iiad  the  legal  right  to  say.  as 
it  di<l  in  substance  sav,  *'Vou  have  faiM 
to  maintain  a  continu4»us  and  adiM]uato  su]>- 
ply  of  water  fit  for  domestic  purp«>s4;-,  a> 
you  were  Ixnind  to  do.  Public  c?nl^ider:l- 
tions  of  the  highest  obligation  require  that 
the  city  and  its  inhabitants  e^liall  h::vc  a 
continmuis  waU'r  service  adequate  to  tlie 
preservation  of  the  public  health  and  tlie 
public  safety.  We  therefore  shall  treat  the 
contract  as  at  an  end,  and  undertake  this 
function  by  means  of  a  municipal  plant." 

However  serious  the  result  to  the  water 
company  or  its  creditors,  the  plain  law  «»f 
the  case  was  with  the  city.  The  bondh  >M- 
ers  had  neither  legal  nor  equitable  riiilits 
superior  to  the  contract  between  the  riiy 
ami  the  water  company.  .If  the  latter  had 
not  comi>lied  with  the  contract  •aft-  [662 
er  repeattMl  experiments  and  much  in- 
dulgi'Uce  by  the  city,  what  is  the  e^jui- 
table  foundation  for  the  enforcement  of 
a  broken  and  continuing  obli<;ation  bv 
enjoining  the  city  from  doing  what  it 
had  a  plain  legal  right  to  do  if  the 
water  company  was  unable  to  carr>'  dut 
the  contract  upon  its  part*  Neverthe- 
less, the  learned  judge,  after  reaching  and 
announcing  the  conclusions  already  »tHted 
as  to  the  facts  of  the  case,  grante<l  to  tlie 
complainant  the  full  equitable  relief  sought, 
l)ecause  the  city  declinetl  to  agr<H»  to  Q<*fk- 
(lit ions    imposed,     llic   court   justified    tlie 
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iini>o8ition  of  conditions  under  the  maxim 
that  he  who  seeks  equity  must  do  equity. 
But  this  maxim  is  one  which  applies  to  him 
who  affirmatively  seeks  equitable  relief. 

The  complainant  had,  beyond  serious 
doubt,  failed  to  make  a  case  entitling  it  to 
relief.  But  the  court  in  substance  said  to 
the  city  that  unless  the  city  would  agree 
to  mitigate  the  injury  and  loss  which  must 
come  to  the  creditors  of  the  defaulting  com- 
pany by  buying  so  much  of  the  company's 
plant  as  the  court  should  think  adapted  to 
use  in  the  plant  to  be  constructed  by  the 
city,  that  a  decree  should  go  for  the  com- 
plainant, although  it  had  failed  to  make  a 
case  entitling  it  to  the  enforcement  of  the 
contract  between  the  company  and  the  city. 

Manifestly  the  maxim  cannot  vest  in  the 
chancellor  the  power  which  has  been  exer- 
cised. It  18  true  that  the  city  by  a  cross 
bill  asked  to  have  the  contract  declared  at 
an  end  for  nonperformance.  But  this  was 
defensive  relief.  If  the  complainant  had 
shown  a  valid  contract  which  was  impaired 
by  the  legislation  providing  for  a  construc- 
tion of  rival  waterworks,  it  was  clearly  en- 
titled to  a  decree  enjoining  the  city  from 
proceeding  with  tlie  construction  of  a  munic- 
ipal system.  In  that  event  the  cross  bill 
would  be  dismissed  as  a  necessary  result  of 
Huch  decree  upon  the  original  bill.  But  if 
complainant  failed  to  show  a  state  of  facts 
which  entitled  it  to  restrain  the  citv  from 
603]  *doing  anything  in  impairment  of  the 
contract  between  it  and  the  mortgagor 
water  company,  the  only  logical  result  was 
a  decree  dismissing  the  original  bill  because 
the  city  had  not  kept  its  contract^  and  a 
5i  li.  ed« 


decree  under  the  cross  bill,  declaring  the 
contract  abrogated  rightfully  by  the  city  as ' 
a  consequence  of  its  breach  in  vital  par- 
ticulars. 

A  consideration  of  the  consequence  to 
creditors  of  the  contracting  company  is  not 
an  answer  to  the  legal  rights  of  the  city. 
Considerations  of  hardship  cannot  prevail 
to  set  up  and  enforce  a  broken  agreement, 
which  in  law  results  in  giving  to  the  oppo- 
site party  a  right  to  treat  the  agreement  as 
ended.  Hamilton  Gaslight  &  Coke  Co.  v. 
Hamilton,  146  U.  S.  258,  36  L.  ed.  903,  M 
Sup.  Ct.  Rep.  00;  Atty,  Gen,  v.  Birming- 
ham, 4  Kay  &  J.  539 ;  Kueeland  v.  American 
Loan  k  T.  Co.  136  U.  S.  89,  34  L.  cd.  .179^ 
10  Sup.  Ct.  Rep.  950.  In  the  case  of  Atty. 
€ren.  v.  Birmingham,  the  vice  chancellor 
said:  '*I  am  not  sitting  here  as  a  commit- 
tee of  public  safety,  armed  with  arbitrary 
power  to  prevent  what  it  is  said  will  be  a 
great  injury  not  to  Birmingham  only,  but 
to  the  whole  of  England;  that  is  not  my 
function." 

The  city  should  be  left  its  freedom  of 
contract  in  respect  to  buying  such  parts  of 
the  company's  plant  as  it  can  profitably  xi^u. 

The  remedy  by  an  action  for  damages  was 
wholly  inadequate  to  the  city.  The  city 
had  a  right  to  treat  the  contract  as  ternii- 
natcd,  and  to  invoke  the  aid  of  a  court  of 
equity  to  enforce  its  resci.'^sion.  133  U.  S. 
356,  179. 

Reverse  the  decree  and  remand,  with  di- 
rection to  dismiss  the  bill  and  grant  the 
relief  as  prayed  in  the  cross  bill. 

Reversed. 
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MEMORANDA. 


OF 


Cases  Disposed  or  Without  Opinionb. 


•64]  •Intkrwational     Text-Book     Com-  Frank  N.  Hofstot,  Appellant,  t.  Bebnabd 

PANT,  Plaintiff  in  Error,  v.  Cabl  Peter-  A.  Flood,  a  Detective  of  Police  of  the 

BOW.     [No.    3.] ;    International    Text-  City  of  New  York.    [No.  667.] 

Book   Compant,    Plaintiff   in    Error,   v.  Extradition. 

Connell  R.  Lynch.     [No.  27.]  Appeal   from   the   Circuit   Court  of   the 

Interstate  commerce — correspondence  schools  United  States  to  review  a  decree  denying 

— state  regulation.  relief  by  habeas  corpus  to  a  person  held 

In     Error  to  the  Supreme  Court  of  the  in  custody  under  an  extradition  warrant. 

State  of   Wisconsin  to  review  a  judgment  See  same  case  below,  180  Fed.  240. 

which  affirmed  a  judgment  of  the  Circuit  Messrs.  Adrian  H.  Joline,  John  D.  Lind- 

Court  for  Manitowoc  County,  in  that  state,  say,  and  Adrian  H.  Larkin  for  appellant, 

denying  the  right  of  a  foreign  correspond-  Messrs.  W.  A.  Blakeley,  Charles  S.  Whit- 

ence  school  to  maintain  an  action  in  the  man,  Warren  I.  Seymour,  George  Gordon 

state  courts.    Also  Battle,  and  H.  Snowden  Marshall  for  ap- 

In  Error  to  the  Supreme  Court  of  the  pellee. 

State   of  Vermont   to   review   a   judgment  October   17,   1910.     Order   affirmed   with 

which  reversed  a  judgment  of  the  County  costs.    No  further  opinion  will  be  delivered. 

Court  for  Caledonia  County,  in  that  state,  (Mr.   Justice   Hughes   did   not   participate 

permitting  such  action  to  be  maintained.  in    the   consideration   or    decision   of    this 

See  same  cases  below,  No.  3,  133  Wis.  case.) 
302,  113  N.  W.  730,  14  A.  &  E.  Ann.  Cas. 
965;  No.  27,  81  Vt.  101,  69  Atl.  641. 

Mr.  David  C.  Harrington  for  plaintiff  in  _ 
error. 

No  briefs  filed  for  defendants  in  error. 

November  7,  1910.     Per  Curiam:     Sub-  merrimack  River  Savings  Bank,  Appel- 

stantially  the  same  question  of  federal  law  j^„^   ^   ^^^^  ^^  ^^^  ^^^^^  Kansas, 

involved  m  these  two  cases  arose  under  a  ^x  .i      rxr^   anA  -i 

AM..-,.          ..        «   rr.     .  -Tk     «  et  al.     IJNO.  OU4.I 

Kansas  statute  in  International  TextBook  ^        ^  |,^^   ^^  Circuit   Court  of  the 

^«  !/«S^^«l^  H:  o    "^'^"*S  ^''W  United  SUtes  for  the  District  of  Kansas. 

^?-f':^*l®:i'*®f'  -^t  ®"'*-  J^--  ^P/"'  Messrs.  D.  R.  Hite  and  'C.  C.  Cole-  [6*6 

and  the  Federal  right  asserted  in  that  case  ^^^  ^^^  appellant. 

was  susUined.     There  is  no  difference  in  ^^^^    ^  ^  0^,^^  ,„^  y    B    j,^„^, 

principle  between  the  two  cases  last  named  *      onnellees 

and  the  Pigg  Case,  although  the  Federal  o^^^^er  24*  1910.    Dismissed,  with  eosts. 

question  involved  in  them  arises  under  the  ^^  ^^^her  opinion  will  be  delivered, 
statutes,  respectively,  of  other  states, — Wis- 
consin and  Vermont.    In  view  of  the  plead- 
ings and  the  conceded  facts  in  these  cases, 

the  judgment  in  each  of  them  must  be  re-  ' 
versed  on  the  authority  of  the  Pigg  Case, 
and  the  cases  are  severally  remanded  for 

such  further  proceedings  as  is  required  by,  William   J.   Pochin,   Appellant,   v.    City 

and  is  not  inconsistent  with,  this  opinion.  and  County  of  Denver,  Colorado,  et  al. 

It  is  so  ordered.  [No.  688.] 

Appeal   from   the  Circuit  Court  of  the 

66 5]  'Ex  PARTE:    In  THE  MATTER  OF  Pat-  United    States   for    the    District   of   Colo- 

RiCK  Lancer,  Petitioner.     [No.  — ,  Origi-  rado. 

nal.]  Mr.  Harvey  Riddell  for  appellant. 

Motion   for  leave   to   file  a   petition   for  Messrs.  George  Q.  Richmond  and  F.  W. 

Writ  of  Mandamus.  Sanborn  for  appellees. 

Mr.  Wilford  H.  Smith  for  petitioner.  October  24,  1910.     Decree  affirmed,  with 

October  17,  1910.     Denied.  eosts.    No  further  opinion  will  be  delivered. 
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SUPBEME  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tom, 


Charles    Mabtrl,    Plaintiff    in    Error,  v. 

State  of  Maine.    [No.  26.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Judicial  Court 
of  the  State  of  Maine  to  review  a  judgment 
overruling  the  exceptions  of  a  person  con- 
victed in  that  court  of  being  a  common  sel- 
ler of  intoxicating  liquors. 

See  same  case  below,  103  Me.  63,  68  Atl. 
454. 

Mr.  Herbert  £.  Holmes  for  plaintiff  in 
error. 

Mr.  Warren  C.  Philbrook  for  defendant  in 
error. 

November  14,  1910.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  in  this 
court. 


Theodobe  R.  Converse,  Receiver,  etc..  Plain- 
tiff in  Error,  v.  John  A.  Stewabt.    [No. 
30.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judgment 
entered  pursuant  to  the  mandate  of  the 
Court  of  Appeals  of  that  state,  which  had 
affirmed  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court,  First  Depart- 
ment, affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  the  report  of  a 
referee  in  an  action  to  recover  an  assess- 
ment upon  the  stock  of  a  foreign  corpora- 
tion. 

See  same  case  below  in  Court  of  Appeals, 
192  N.  Y.  678,  86  N.  E.  1107. 
667]     Messrs.  William  G.  Wilson  and  *C. 
A.  Severance  for  plaintiff  in  error. 

Mr.  Edward  W.  Sheldon  for  defendant  in 
error. 

November  14,  1910.  Per  Curiam:  Writ 
of  error  dismissed  for  want  of  jurisdiction 
in  this  court.  Beaupr^  v.  Noyes,  138  U.  S. 
397,  401,  34  L.  ed.  991,  992,  11  Sup.  Ct.  Rep. 
296;  Eustis  v.  Bolles,  160  U.  S.  361,  369, 
370,  37  L.  ed.  1111,  1113,  14  Sup.  Ct.  Rep. 
131;  Rutland  R.  Co.  v.  Central  Vermont 
R.  Co.  169  U.  S.  630,  40  L.  ed.  284,  16  Sup. 
Ct.  Rep.  113;  Missouri  P.  R.  Co.  v.  Fit7.- 
gcrald,  160  U.  S.  666,  40  L.  ed.  636,  16  Sup. 
Ct.  Rep.  389;  Bacon  v.  Texas,  163  U.  S. 
207.  ^27,  41  L.  ed.  132,  139,  16  Sup.  Ct  Re]). 
1023. 
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MissouBi,    Kansas,    &    Texas    Railway 

CoifPANT,   Plaintiff   in    Error,   ▼.   J.   B. 

BLAcnucr.    [No.  34.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  District  of 
the  State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Grayson  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  to  recover 
damages  for  personal  injuries  received  in 
the  Indian  territory.  Application  was  made 
in  the  trial  court  for  removal  of  the  cause 
to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Texas,  ^ and  was 
denied. 

Sec  same  case  below,  50  Tex.  Civ.  App. 
141,  109  S.  W.  996. 

Messrs.  James  Hagerman  and  Joseph  M. 
Bryson  for  plaintiff  in  error. 

Mr.  B.  F.  Looney  for  defendant  in  error. 

Noveml)er  28,  1910.  Per  Curiam:  It  it 
ordered  that  the  Writ  of  Error  be  dismissed 
for  want  of  juristliction,  on  authority  of 
Missouri,  K,  &  T.  R.  Co.  v.  Hollan,  216 
U.  S.  616,  64  L.  ed.  639,  30  Sup.  Ct.  Rep. 
676.  No  further  opinion  will  be  delivered 
in  this  case. 


Indian  Pboticctive  Association,  Appellant, 

V.  IIUQii  H.  GoBDON,  and  Benjamin  Miller, 

Administrator.     [No.  620.] 

Appeal  from  the  Court  of  Appeals  of  tbt 
District  of  Columbia. 

See  same  case  l>elow,  34  App.  D.  C.  553. 

Messrs.  Charles  Poe,  Daniel  B.  Henderson, 
Benjamin  S.  Minor,  and  Hugh  B.  Rowland 
for  appellant. 

Mr.  Heber  J.  May,  for  Benjamin  Miller, 
administrator,  one  of  the  appellees. 

November  28,  1010.  Decree  affirmed  witli 
costs  as  to  Benjamin  Miller,  administrator, 
one  of  the  appellees. 


Ex  paste:    In  the  Mattbb  of  Mallost 

Steamship    Company,    Petitioner.     [No. 

— ,  Original.] 

Motion  for  leave  to  file  petition  for  Writ 
of  Prohibition. 

Mr.  Everett  P.  W*heeler  for  petitioner. 

Mr.  Frederick  M.  Brown  for  respondeoi. 

December  5,  1910.     Denied. 


*Ex  PABTE:     In  the  Mattke  or  H.  [ttt 
A.  Bbadfobd,  Petitioner.     [No.  — ,  Origi- 
nal.] 
Motion  for  leave  to  file  petition  for  Writs 

of  Prohibition  and  Mandamus. 
Messrs.  Ceorge  P.  Hoover  and  William  I> 

Borah  for  petitioner. 
December  6,  1910.    Denied. 

118  V.  8. 
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Mekobandum  Casks. 
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Ex  PARTE:  In  the  Matter  of  Sobrinos  de 
EzQUiAGA,  Petitioner.  [No.  — ,  Original.] 
Motion  for  leave  to  file  petition  for  Writ 

of  Prohibition  or  Mandamus. 

Mr.  Francis  H.  Dexter  for  petitioner. 
December  5,  1910.     Denied. 


Ex  PARTE:    In  the  Matter  of  Athanasi 
Nicola,  Petitioner.    [No.  8,  Original.] 
Petition  for  a  Writ  of  Mandamus. 
Messrs.  Lon  O.  Hooker,  James  C.  Jones, 
and  J.  J.   Darlington   for  petitioner. 

Mr.  Tyson  S.  Dines  and  Mr.  Millard  F. 
Watts  for  respondent. 

December  6,  1910.  Denied,  rule  dis- 
charged, and  petition  dismissed,  on  authori- 
ty of  Re  Tobin,  214  U.  S.  507,  63  L.  ed. 
1001,  29  Sup.  Ct.  Rep.  702. 


Ex  parte:     In  the  Matter  of  Cud  ah  t 

Packing  Ck)MPANY,  Petitioner.     [No.  11, 

Original.] 

Petition  for  a  Writ  of  Mandamus. 

Messrs.     Ralph     W.     Breckenridge     and 
Charles  J.  Greene  for  petitioner. 
660]     •Mr.  Constantine  J.  Smyth  and  Mr. 
Edward  P.  Smith  for  respondent. 

December  5,  1910.  Denied,  rule  dis- 
charged, and  petition  dismissed,  on  the  au- 
thority of  Re  Pennsylvania  Co.  137  U.  S. 
451,  34  L.  ed.  738,  11  Sup.  Ct  Rep.  141. 


Mart  R.  Trimrle  et  al..  Plaintiffs  in  Error, 
V.  Ida  V.  Klugh  et  al.     [No,  61.] 
In    Error   to   the   Circuit   Court   of   the 
United    States   for   the   District   of   South 
Carolina. 

Mr.  William  A.  Guntcr  for  plaintiffs  in 
error. 

Mr.  F.  Barron  Grier  for  defendants  in  er- 
ror. 

December  5,  1910.  Dismissed  for  the  want 
of  jurisdiction,  on  authority  of  Empire 
State-Idaho  Min.  k  Developing  Co.  v.  Han- 
ley,  205  U.  S.  226,  61  L.  ed.  779,  27  Sup.  Ct. 

Rep.  476. 
54   li.  od. 


Clarence  H.  Venner,  Plaintiff  in  Error,  v. 

Chicago  City  Railway  Company  et  aU 

[No.  125.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decree  which  af- 
firmed a  decree  of  the  Supreme  Court  of 
Cook  County,  in  that  state,  dismissing  a  bill 
filed  by  a  stockholder  in  a  street  railway 
company  to  set  aside,  as  impairing  contract 
obligations,  a  municipal  ordinance  embody- 
ing an  agreement  between  the  municipality 
and  the  directors  of  the  street  railway  com- 
pany with  reference  to  the  occupation  of  the 
city  streets  and  the  rebuilding  of  the  street 
railway  system. 

See  same  case  below,  236  111.  349,  80  N. 
E.  266. 

Mr.  Elijah  N.  Zoline  for  plaintiff  in  er- 
ror. 

Mr.  John  P.  Wilson  for  defendants  in  er- 
ror. 

December  12,  1910.  Per  Curiam:  As  it 
does  not  appear  from  the  record  that  thi» 
court  has  jurisdiction  in  this  case,  the  writ 
of  error  is  dismissed  for  want  of  jurisdic- 
tion. 


Julio  Aybar,  Appellant,  v.  People  of  Porto 

Rico.     [Nos.  68  and  69.] 

Appeals  from  the  Supreme  Court  of  Porto 
Rico. 

Messrs.  Jackson  H.  Ralston,  F.  L.  Sid- 
dons,  and  William  *E.  Richardson  for  [67  0 
appellant. 

Messrs.  Paul  Charlton  and  Foster  V. 
Brown    for    appellee. 

December  12,  1910.  As  jurisdiction  in 
this  court  does  not  appear  from  the  records 
in  these  cases,  the  appeal  in  each  case  is 
dismissed  for  want  of  jurisdiction. 


Bartlett  Richards,  Petitioner,  v.  United 

States.     [No.  562.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Charles  J.  Hughes,  Jr.,  John  W. 
Lacey,  and  R.  S.  Hall  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

October  17,  1910.    Denied. 


Will  G.  Comstock,  Petitioner,  v.  United 

States.     [No.  563.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Charles  J.  Hughes,  Jr.,  John  W. 
Lacey,  and  R.  S.  Hall  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

October  17,  1910.    Denied. 
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SupBEMB  Court  of  the  United  States. 


Oct.  Term, 


Charles  C.  Jameson,  Petitioner,  v.  United 

States.    [No.  564.] 

Petition  for  a  Writ  of .  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Charles  J.  Hughes,  Jr.,  John  W. 
Laoey,  and  R.  S.  Hall  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

October  17,  1910.    Denied. 


671]  *AcQUiLLA    Triplet,    Petitioner,    v. 

United  States.    [No.  565.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Charles  J.  Hughes,  Jr.,  John  W. 
Lacey,  and  R.  S.  Hall  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

October  17,  1910.    Denied. 


LoN  D.  Marrs,  Petitioner,  v.  Idella  Em- 

BiCK.     [No.  579.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  I.  W.  Stephens  and  George  £. 
Miller  for  petitioner. 

Mr.  Charles  K.  Bell  for  respondent. 

October    17,    1910.      Denied. 


Jacob  Gold,  Petitioner,  v.  South  Side 
Trust  Company,  Trustee,  etc.  [No.  580.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

Mr.  Lowrey  C.  Barton,  for  petitioner. 
No  appearance  for  respondent. 
October  17,  1910.    Denied. 


Baltimore  &  Ohio  Railroad  Company,  Pe- 
titioner, V.  Edward  Winters.  [No.  595.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

Messrs.  George  E.   Hamilton   and  F.  A. 

Durban  for  petitioner. 

No  appearance  for  respondent. 
October  17,  1910.     Denied. 


RosAKio  Mining  &,  Milling   Company,   a 

Corporation,  Petitioner,  v.  Ciiari.es  W. 
672]     ♦Clabk.      [No.  632.] 

Pt'tition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the    Ninth    Circuit. 

Mr.  John  A.  Goodrich  for  petitioner. 

Mr.  Walter  M.  Biokford  for  respondent. 

October  17,  1010.     Denied. 
J  201 


Mart  D.  Grace,  Petitioner,  t.  Charles  C. 

BuRUNOHAK  et  al..  Trustees.     [No.  699.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Frederic  C.  Scofield,  William  J. 
Grace,  and  Theodore  £.  Hancock  for  peti- 
tioner. 

Messrs.  Charles  Stone,  Irving  L.  Ernst, 
and  D.  R.  Cobb  for  respondents. 

October  17,  1910.    Denied. 


WiLUAM  D'Alton  Mann  et  al..  Petitioners, 
V.  Samuel  Dempster.     [No.  709.] 
Petition   for   Writ  of  Certiorari   to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mr.  Albert  A.  Wray  for  petitioners. 
Messrs.  Charles  0.  Maas  and  James  A 

Wakefield  for  respondent. 
October    17,    1910.     Denied. 


Herbert  S.  Hadlet  et  al..  Petitioners,  v. 

Arthur  C.  Huidekoper.    [No.  533.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Elliott  W.  Major  and  John  M. 
Atkinson  for  petitioners. 

Mr.  John  L.  Thomas  for  respondent, 

October  17»  1910.    Granted. 


Annie  Lapina,  Petitioner,  v.  Wiluam  Wil- 
liams,   Commissioner    of    Immigration. 
[No.  581.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Mr.  I.  Henry  Harris  for   pstitioner. 
The  Attorney  General  and  the  Solicitor 

General  for  respondent. 
October  17,  *1910.    Granted.  [CTS 


Thomas  B.  Stuart  et  al.,  Petitioners,  t. 

Union  Pacific  Railroad  Company.    [No. 

694.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

Messrs.  L.  T.  Michener,  Thomas  B.  Stew- 
art, <\ud  Josc'pli  C.  Helm  for  petitioners. 

Messrs.  Clayton  C.  Dorsey,  William  V, 
Hodges,  Maxwell  Kvarts,  and  N.  H.  Loomis 
for  respondent. 

October  17,  1910.    Granted. 
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Memobanduh  Cases. 


073-C76 


Walter   J.    GBEconv,    Petitioner,    v.    Dis- 
trict OF  Columbia.     [No.  583.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Mr,  A.  S.  Worth ington  for  petitioner. 
Messrs.  Edward  H.  Thomas  and  William 
Henry  White  for  respondent. 
October  24,  1910.     Denied. 


WiLLiAu  B.  Kbaft,  Petitioner,  v.  District 

OF  Columbia.    [No.  588.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Messrs.  Daniel  W.  Baker  and  Frank  J. 
Hogan  for  petitioner. 

Messrs.  Edward  H.  Thomas  and  William 
Henry  White  for  respondent. 

October  24,  1910.    Denied. 


Abilene  National  Bank  et  al.,  Petitioners, 

T.  Joseph  N.  Dolley,  Bank  Commission- 
674]     er,  et  *al.     [No.  652.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  John  Lee  Webster,  Chester  I. 
Long,  B.  P.  Waggener,  and  John  W.  Gleed 
for  petitioners. 

Mr.  F.  S.  Jackson  for  respondents. 

October  24,  1910.    Denied. 


•Arthlti   P.   Heinze,   Petitioner,   v.  [675 

United  States.    [No.  698.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  John  Mason  Brown  for  petitioner. 

The  Attorney  General  and  Mr.  Felix 
Frankfurter  for  respondent. 

October  24,  1010.    Denied. 


United   States,  Petitioner  v.   Tiffany  & 

Company.    [No.  736.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

The  Attorney  General  for  petitioner. 

Mr.  Arthur  M.  King  for  respondent. 

October  31,  1010.    Denied. 


United    Steamship    Company,    Claimant, 
etc.,    Petitioner,    v.    SocifeTfe    Nouvelle 

d'ARMKMENT.      [No.  661]. 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Messrs.  Charles  Page,  Edward  J.  McCut- 
clien,  and  Samuel  Knight  for  ]»oti tinner. 

Mr.  William  Denman  for  respondent. 

October  24,  1910.    Denied. 


^fARiTiME  Insurance  Company,  Limited, 

Petitioner,  v.  M.  S.  Dollar  Steamship 

Company.    [No.  «07.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  William  Dciinian  for  petitioner. 

No  appearance  for  respondent. 

October  24,  1910.     Denied. 


TTattie     L.     Johnston,      Administratrix, 
etc.,  et  al.,  Petitioners,  v.  State  Mi  tual 
LiKK  Insiranck  Company.     [No.  710.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  fur 

the  Fourth  Circuit. 

Messrs.  John    0.    Capers  and    W.    Boyd 

Kvans  for  petitioners. 

Mr.  J.  P.  K.  Bryan  for  respondent. 
October  24,  1910.     Denied. 

54   L.  ed. 


Charles  West,  Attorney  General,  et  al., 
Petitioners,  v.  Atchison,  Topeka,  & 
Santa  Ffe  Railway  Company  [No. 
725];  Charles  West,  Attorney  Geneb- 
al,  et  al.,  Petitioners,  v.  Gulf,  Colorado, 
&,  Santa  Ffe  Railway  Company  [No. 
726];  Charles  West,  Attorney  General, 
et  al.,  Petitioners,  v.  Missouri,  Kansas, 
&,  Texas  Railway  Co.  [No.  727] ;  Charles 
West,  Attorney  General,  et  al.,  Petition- 
ers, V.  Midland  Valley  Railroad  Com- 
pany [No.  728];  Charles  West,  Attor- 
ney General,  et  al..  Petitioners  v.  Kansas 
City  Southern  Railway  Company  [No. 
720] ;  Charles  West,  Attorney  General, 
et  al-,  Petitioners,  v.  Chicago,  Rock 
Island,  &  Pacific  Railway  Company 
[Xo.  730] ;  Charles  West,  Attorney 
General,  et  al..  Petitioners,  v.  St.  Louis  & 
San  Francisco  RAiraoAD  Company  [No. 
731]. 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  (^ircuit  Court  of  Apiieals  for 

the  Eighth  Circuit. 

Messrs.  Frederick  N.  Judson  and  Charles 

West  for  petitioners. 

Messrs.  Robert  Dun  hip  and  Frank  Ilager- 

mjin  for  respondents. 

October  31,  1910.     Denied. 


•James  Dewar  et  al.,  Petitioners,  v.  [676 
J.  LuDWiQ  Mowinckel.     [No.  739.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

Messrs.  J.  Parker  Kirlin  and  Charles  R. 

Iliekox  for  petitioners. 

No  appearance  for  respondent. 
October  31,  1910.    Denied. 
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Supreme  Court  of  the  United  States. 


Oct.  Tebu, 


Stuart  Wood,  Petitioner,  v.  Ballard  Pres- 
ton Browning  et  al.    [No.  744.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Messrs.  Malcolm  Jackson,  C.  W.  Camp- 
bell, and  William  A.  Glasgow,  Jr.,  for  peti- 
tioner. 

No  appearance  for  respondent. 
November  7,  1910.  Denied. 


Union  Ferrt  Company  of  New  York  and 
Brooklyn,  Claimant,  etc.,  Petitioner,  v. 
New  York,  New  Haven,    3l    Haittford 
Railroad  Company.    [No.  745.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Messrs.  De  Lagnel  Berier  and  James  J. 

Macklin  for  petitioner. 

Mr.  William  Greenough  for  respondent. 
November  7,  1910.     Denied. 


Moore  Brothers,  Petitioners,  v.  A.  Dreher 

&  Company  et  al.    [No.  749.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  Edwin  C.  Brandenbcrg  and  F. 
Walter  Brandenberg  for  petitioners. 

Mr.  James  Trotter  for  respondents. 

November  14,  1910.     Denied. 


677]  •Wabash  Railroad  Company  et  al., 
Petitioners,  v.  James  Pollitz.  [No.  719.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Messrs.  Lawrence  Greer,  Rush  Taggart, 

and  F.  W.  Nicodemus,  Jr.,  for  petitioners. 
Messrs.  Stephen  M.  Yeaman  and  J.  Aspin- 

wall  Hodge  for   respondent. 
November  14,  1910.    Denied. 


James  D.  Gill,  Collector,  etc.,  Petitioner  v. 

James  W.  Austin,  Executor,  etc.     [No. 

701.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

The  Attorney  General  for  petitioner. 

Mr.  J.  L.  Thorndike  for  respondent. 

November  14,  1910.    Denied. 


W.  Frank  Kinney,  Collector,  etc.,  Petition- 
er, V.  Samuel  Morris  Conant  et  al.,  Ex- 
ecutors, etc.     [No.  762.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 

The  Attorney  General  for  petitioner. 
Messrs.  Walter  F.  Angel  and  Mr.  Frank 

H.  Swan  for  respondents. 
November  14,  1910.    Denied. 
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James  D.  Gill,  Collo<4or,  etc.,  Petitioner, 

V.  J.  Scott  Parrisii,  Administrator.   [No 

763.] 
.  Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the   First  Circuit. 

The  Attorney  General  for  petitioner. 

Mr.  J.  L.  Thorndike  for  respondent. 

November  14,  1910.    Denied. 


•Ferdinand  Eidman,  Collector,  etc.,  [«T8 
Petitioner,  v.  Henry  B.  Shepard,  Execu- 
tor, etc.     [No.  764.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
The  Attorney  General  for  petitioner. 
No  appearance  for  respondent. 
November  14,  1910.     Denied. 


Ferdinand  Eidman,  Collector,  etc..  Petition- 
er, v.   Ali»3t   Lewisohn   et  al..  Execu- 
tors, etc.     [No.  765.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the   Second   Circuit. 

The  Attorney  General   for  petitioner. 
Mr.   Edward  Lauterbach   for   respondent. 
November  14,  J  910.    Denied. 


Archie  D.   Sanders,  Collector,  etc.,   Peti- 
tioner, v.  Lawrence  D.  Rumsey  et  al., 
Executors,  etc.     [No.   760.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States    Circuit    Court    of    Appeals 

for  the  Second  Circuit. 

The  Attorney  General  for  petitioner. 
Mr.  Ansley  Wilcox  for  respondents. 
November  14,  1910.    Denied. 


United   States,   Petitioner,   v.   Peter   W. 

RoT'ss,  Executor,  etc.     [Xo.  767.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second   Circuit. 

The  Attorney  General  for  petitioner. 

Mr.  John  Jerome  Rooney  for  respondent. 

November  14,  1910.    Denied. 


William  McCoacii,  Collector,  etc..  Petition- 
er. V.  Aldertivk  Bamberger  et  al..  Ex- 
ecutors, 'etc.     [No.  768.]  [«7» 
Petition  for  a  Writ  of  Certiorari  to  tb^ 
United  States  Circuit  Court  of  Api>eal8  for 
the  Third   Circuit. 

The  Attorney  General  for  petitioner. 
Mr.  William  Y.  C.  Anderson  for  respond- 
ents. 

November  14,  1910.    Denied. 
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MmcoRANDUM  Cases. 


079-682 


P.  A.  WiLLCOX,  Receiver,  etc.,  Petitioner,  v. 

Leila  A.  Jones,  Administratrix,  etc  [Ko. 

747.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Mr.  Henry  E.  Davis  for  petitioner. 

Mr.  Walter  Hazard  for  respondent. 

November  28,  1910.    Denied. 


E.  F.  Swift  et  al.,  Petitioners,  v.  Lesteb 

M.  David.     [No.  765.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  William  T.  S.  Curtis  for  petitioners. 

Mr.   James  A.   Kerr  for   respondent. 

November  28,  1910.     Denied. 


E.  M.  Herb  et  al.,  Receivers,  etc.,  Petition- 
ers, V.  Tweedie  Teadino  Company.    [No. 
769.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second   Circuit. 

Messrs.  J.  Parker  Kirlin  and  Charles  R. 

Hickox  for  petitioners. 

Mr.  Frederick  M.  Brown  for  respondent. 
November  28,  1910.    Denied. 


ZoR  Agnes  Semple  et  al..  Executors,  etc.. 
Petitioners,  v.  Lewis  Consteuction  Com- 
pany.    [No.  771.] 

Petition  for  a  Writ  of  Certiorari  to  the 
«80]  *United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

Mr.   Twyman   O.  Abbott  for   petitioners. 
No  appearance  for  respondent. 
November  28,   1910.     Denied. 


J.  M.  GuFTEY  Petroleum  Company,  Peti- 
tioner,   v.    Coastwise    Transportation 
Company.     [Nob.  773  and  774.] 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

Second  Circuit. 

Messrs.    D.    T.    Watson,    C.    C.    Burling- 

ham,  and  James  H.  Bcal  for  petitioner. 
Messrs.  Edward  E.  Blodgctt  and  J.  Parker 

Kirlin  for  respondent. 

November  28,  1910.    Denied. 


O.  P.  Halligan,  Warden,  etc.,  Petitioner,  v. 

Frank  Wayne.     [No.  778.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Tlie  Attorney  General  for  petitioner. 

Mr.  Edwin  C.  Brandenburg  for  respond- 
ent. 

November  28.  1910.    Denied. 
51    li.   rd. 


Henby  Friend  et  al..  Petitioners,  v.  James 

Talcott.     [No.  748.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  Jacob  Newman,  S.  0.  Levinson,  B. 
V.  Becker,  and  Arthur  V.  Schaifner  for  peti- 
tioners. 

Messrs.  Horace  Kent  Tenney  and  Roger 
Sherman   for   respondent. 

November  28,  1910.     Granted. 


John    A.    Ripper,    Petitioner,    v.    United 

States.     [No.  714.] 

Petition  for  a  Writ  of  Certiorari  'to  [681 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit. 

Messrs.  Shepard  Barclay,  Thomas  T. 
Fauntleroy,  and  P.  H.  Cullen  for  petition- 
er. 

The  Attorney  General  and  Mr.  Assistant 
Attorney  General  Harr  for  respondent. 

December  5,  1910.     Denied. 


Amanda  C.  Foster,  Petitioner,  v.  Luciano 
F.  BouLO,  Executrix,  etc.    [No.  797.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
Messrs.    Frederick   G.    Bromberg   and   J. 

Blocker  Thornton  for  petitioner. 
Mr.  Harry  Pi  Hans  for  respondent. 
December  5,  1910.    Denied. 


Frederick  A.  Hyde  et  al.,  Petitioners,  v. 

United  States.     [No.  798.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Mr.  A.  S.  Worthington  for  petitioners. 

The  Attorney  General  for  respondent. 

December  6,  1910.     Granted. 


State  or  New  Jersey.  Petitioner,  v.  Frank- 
lin Trust  Company  et  al.     [No.  772.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 

Mr.  Arthur  Lord  for  petitioner. 

Mr.  William  H.  Dunbar  for  respondents. 

December  12,  1910.     Denied. 


Standard  Oil  Company  of  New  York,  Pe- 
titioner, V.  United  States.  [No.  775.J 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  ♦Court  of  Ap-  [682 

peals  for  the  Second  Circuit. 
Messrs.  Martin  Carey  and  Daniel  J.  Kene- 

fick  for  petitioner. 

The  Attorney   General,   Assistant  to  the 

Attorney  General  Kenyon,  and  Messrs.  L. 

Wallace  Dcmpsey  and  Barton  Corneau  for 

respondent. 
December  12,  1910.     Denied. 
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SuFBEME  Court  of  the  United  States. 


Oct.  Tebm, 


National  Surety  CJompany,  Petitioner,  v. 

Kansas   Cmr  Hydraulic  Press  Brick 

Company.     [No.  782.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  Frank  Hagerman  for  petitioner. 

Mr.  James  S.  Dotsford  for  respondent. 

December  12,  1910.     Denied. 


Roland  F.  Quilun,  Claimant,  etc.,  Peti- 

titioncr,  v.  Atlantic  Mutual  Insurance 

Company.     [No.  810.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Horace  L.  Cheyney  for  petitioner. 

Mr.  Edwin  L.  Baylies  for  respondent. 

December  12,  1910.     Denied. 


United    States,    Plaintiff    in     Error,    v. 

George  F.  Lamson.     [No.  129.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Rhode  Is- 
land. 

The  Attorney  General  for  plaintiff  in 
error. 

UBS]  Messrs.  Walter  H.  Barney,  'Thomas 
Z.  I-ec  and  Francis  I.  McCanna  for  defend- 
ant in  error. 

October  11,  1910.  Dismissed  on  motion 
of  ^Ir.  Attorney  General  Wickersham  for 
the  plaintiff  in  error. 


United    States,    Plaintiff    in    Error,    v. 

James  Durie.     [No.  292.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania. 

The  Attorney  General  for  plaintiff  in 
error. 

Mr.  Francis  S.  Laws  for  defendant  in 
error. 

October  11,  1910.  Dismissed  on  motion 
of  Mr.  Attorney  General  Wickersham  for 
the  plaintiff  in  error. 


United  Statks,  Plaintiff  in  Error,  v.  James 

Stott.     [No.  293.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania. 

The  Attorney  General  for  plaintiff  in 
error. 

Messrs.  J.  Parker  Kirlin  and  John  ^I. 
Woolsoy,   for   d«*fendant  in   error. 

Ortoher   11,   I'.HO.     Dismissed  on  motion 
of   Mr.    Attorney   (Joneral    Wickersham   for 
the  ])]aintiff  in  error. 
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United  States,  Plaintiff  in  Error,  v.  Hugh 

E.  MoNSON.     [No.  363.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Colorado. 

The  Attorney  General  for  plaintiff  in 
error. 

Mr.  Edwin  H.  Park  for  defendant  in 
error. 

October  11,  1910.  Dismissed  on  motion 
of  Mr.  Attorney  General  Wickersham  for 
the  plaintiff  in  error. 


United  States,  Plaintiff  in  Error,  v.  Luici 

Cafarelli.     [No.  354.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Colorado. 

The  Attorney  General  for  plaintiff  in 
error. 

Mr.  Edwin  H.  Park  for  defendant  in 
error. 

October  11,  1910.  'Dismissed  on  [•84 
motion  of  Mr.  Attorney  General  Wickerham 
for  the  plaintiff  in  error. 


United  States,  Plaintiff  in  Error,  v.  Wil- 
liam A.  Duncan.     [No.  365.] 
In   Error   to   the   District   Court  of   the 

United  States  for  the  District  of  Colorado. 
The    Attorney    General    for    plaintiff    in 

error. 

Mr.    Edwin    H.    Park    for    defendant    in 

error. 

October  11,  1910.     Dismissed  on  motion 

of  Mr.   Attorney  General  Wickersham   lor 

the  plaintiff  in  error. 


United    States,    Plaintiff    in    Error,     t. 

Henry  Boeckman.     [No.  502.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
New  York. 

The  Attorney  General  for  plaintiff  in 
error. 

No  appearaiiee  for  defendant  in  error. 

October  11,  1910.  Dismissed  on  motion 
of  Mr.  Attorney  General  Wickersham  for 
the  plaintiff  in  error. 


JANC  "M.  White  et  al..  Plaintiffs  in  Error, 
V.    Connecticut   General    Life    Insur- 
ance Company.     [No.  722.] 
In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

No  appearance  for  plaintiffs  in  error. 
Mr.  John  Ridout  for  defendant  in  error. 
October    11,    1910.      Docketed    and    dis- 
missed with  costs  on  motion  of  !Mr.  John 
Ridout  for  the  defendant  in  error. 
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MCMOKANDUU   CASES. 


684-087 


lUMON    Valdes    t    Cobian,    Appellant,    v. 

Lawren'ce  U.  GitcViiAME,  as  Commissioner 

of  the  Interior  of  Porto  Rico.  [No.  G5.] 
685]  Appeal  from  the  District  Court  'of 
the  United  States  for  Porto  Rico. 

Mr.  F.  Kingsbury  Curtis  for  appellant. 

No  appearance  for  appellee. 

October  11,  1910.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  appellant. 


Mary  E.  Caktwright,  Plaintiff  in  Error,  v. 
I.  M.  HOLCOMB,  Administrator  of  the  Es- 
tate  of   D.   J.   Spencer,   Deceased,   et   al. 
[Xo.  97.] 
In  Error  to  the  Supreme  Court  of  the 

State   of  Oklahoma. 

Mr.    Marshall    Fulton    for    plaintiff    in 

error. 

Mr.  Joe  T.   Robinson   for  defendants   in 

error. 

October  11,  1910.     Dismissed  with  costs, 

on   motion  of  counsel   for   the  plaintiff  in 

error. 


Laurel  Oil  k  Gas  Company,  Appellant,  v. 
Galbueath  Oil  &,  Gas  Company.     IXo. 

137.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

Mr.  William  T.  Uutchins,  for  appellant. 

Xo    appearance    for    appellee. 

October  11,  1910.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  aiipellant. 


Southern  States  Land  &  Timber  Com- 
pany, Appellant,  v.  Albert  W.  Gilchrist, 
Governor  of  the  State  of  Florida,  et  al. 
[No.  198.] 

Appeal   from   the  United   States   Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 

Messrs.  J.  C.  Cooper  and  E.  J.  L'Engle 
for  appellant. 

Mr.  William  S.  Jennings  for  appellees. 
October  11,  1910.     Dismissed,  each  party- 
paying  its  and  their  own  costs,  per  stipu- 
lation of  counsel. 


Florida  Land  &  Timber  Company,  Appel- 
lant, V.  Albert  W.  Gilchrist, Governor 
of  the  State  of  Florida,  et  al.    [No.  10'.).] 
Appeal    from    the   United    States   Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 

Messrs.  J.   C.  Cooper  and  E.  J.   L'Engle 
for  appellant. 

Mr.  Willinm  S.  Jennings  for  appollees. 
October  11,  1910.     Di8mis.se<I.  each  party 
paying  its  and  their  own  costs,  per  stipu- 
lation of  counsel. 


♦r* 


Jackson  Lumber  Company,  .Appellant,  v. 
Charles  F.  Turner,  Tax  Collector  of 
Walton  County,  Florida,  et  al.  [Xo.  144.] 
Appeal    from    the    Unitod    States    Cinuit 

(^lln•t  of  Appeals  for  the  Fifth  Circuit. 
Mr.   William  W.  Flournoy  for  app«'Il:int. 
Mr.  S.  K.  Gillis  for  appellees. 
OctobiT  n,  ]910.     Dismissed  with  costs.  , 

on  authority  of  counsel  for  the  appellant. 


Consolidated  Land   Company.    .Aj)-  [«87 

pellant,   v.   Albert   W.   (;iLriiuisi,   (;ov- 

ernor  of  the  State  of  Florida,  et  al.     [Xo. 

200.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  tlic;   Fifth  Circuit. 

^lessrs.  J.  C.  Couper  and  K.  J.  L'Kngle 
for  appellant. 

Mr.  William  S.  Jennings  for  apjK'lIces. 

October  11,  1910.  Dismissed,  each  party 
paying  its  and  their  own  costs,  per  stipu- 
lation of  counsel. 


Jackson  Lumber  Company,   Appellant,  v. 

Charles  F.  Turner,  Tax  Collector  of 
686]     Walton    •County,    Florida,    et    al. 

[No.  145.] 

Api)eal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 

^^r.  William  W.  Flournoy  for  appellant. 

Mr.  S.   K.  Gillis  for  appellee. 

October  11.  lOH).  Dismissed  with  costs, 
on  authority  of  coinisel  for  the  appellant. 


Portland    Railway,  Light,  k  Power    Com- 
pany et  a  I.,  Appellants,  v.  City  of  Pout- 
land  et  al.     [X<K  170.] 
Appeal    from    the    Circuit    Court    of    the 

United  States  for  the  District  of  Oregcm. 
"Nfr.  Frederick  V.  Holman  for  appellants. 
Xo   ap|iearance   for   appellees. 
OctolK«r  11,   1910.     Dismisf^ed  with  costs, 

on  motion  of  counsel  for  the  appellants. 

54   li.  ed. 


Kmimrk  Land  Company,   .\ppellant.  v.   Al- 

bkrt  W.  Gilchrist,  rJovern<ir  of  the  State 

of  Florida,  et  al.     [Xo.  201.1 

Appeal  fr«»m  the  United  Statr's  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 

Messrs.  J.  C.  Cooper  and  E.  J.  L'Engle 
for  appellant. 

Mr.  William  S.  Jennings  for  appellees. 

October  11,  Jl»10.  Dismissed,  each  party 
paying  its  and  their  own  costs,  per  stipu- 
lation of  counsel. 


MonFX   Land   Company,    Appellant,   v.   Al- 

BFUT  W.  riiT.cmnsr,  Covernor  of  the  State 

of   Florida,  et   al.      |  Xo.  202.] 

Appeal  from  the  United  States  Circuit 
Court  of  App«aN  for  the  Fifth  Circuit. 

Mo^rs.  .1.  C.  Corjper  :inil  Alexander  St. 
Clair   Aluanis   iitv  njipellant. 

Mr.    William    S.    .leimin.us    for    appellees. 

Oct»»her  11.  l!Mn.  Dismi-jsed,  each  ])arty 
paying  its  an<l  their  own  costs,  per  stipu- 
lation  ('f  counsel. 

]2(M> 
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BUPSEHE  Ck>UST  OF  TUB  UnITBO  STATES. 


Oct.  Tbm, 


Florida  East  Ck)AST  Railway  Coupant,  | 
Appellant,    v.    Aldebt    W.    Gilcueist, 
Governor  of  the  State  of  Florida  et  al. 
[No.  203.] 

Appeal  from   the  United   States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 
•88]     Messrs.  *J.  C.  Cooper  and  Alexan- 
der St.  Clair  Abrams  for  appellant. 
Mr.  William  S.  Jennings  for  appellees. 
October  11,  1910.     Dismissed,  each  party 
paying  its  own  and   their  own  costs,  per 
stipulation  of  ocunsel. 


St.  Benedict's  Abbey,  a  Corporation,  Plain- 
tiff in  Error,  v.  Mabion  County,  Obbgon, 
et  al.     INo.  240.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Oregon. 

Mr.  John  A.  Carson  for  plaintiff  in  error. 
No  appearance  for  defendants  in  error. 
October  11,  1010.     Dismissed  with  costs, 

on  motion  ojf  counsel  for  the  plaintiff  in 

error. 


Melville  D.  Hensey  et  al.,  Appellants,  v. 

Chables   H.    Mebillat   and   Mason   N. 

Richardson,  Trustees.     [No.  724.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

No  appearance  for  appellants. 

Mr.  Mason  N.  Richardson  for  appellees. 

October  12,  1010.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  Mason  N. 
Richardson  for  the  appellees. 


J.  W.  Gbeen  et  al.,  Appellants,  v.  Habvey 
H.  Athebton,  Trustees,  etc.  [No.  653.] 
Appeal  from   the  United   States   Circuit 

Court  of  Appeals  for  the  Seventh  Circuit. 
Mr.  Will  W.  Hammond  for  appellants. 
No  appearance  for  appellees. 
October  17,  1910.     Dismissed  with  costs, 

on  motion  of  counsel  for  appellants. 


Delawabe  Riveb  Febby  Company,  Owner, 

etc.,  Appellant,  v.  Jennie  Ahos.     [No. 

665.] 

Appeal   from   the  District  Court  of   the 
United  States  for  the  Eastern  District  of 
Pennsylvania. 
•80]     Mr.  *Charle8  Heebner  for  appellant. 

Mr.  Thomas  Leeming  for  appellee. 

October  17,  1010.    Dismissed  per  stipula- 
tion. 

laio 


COLOBADO  k  SOUTUE&N   RAILWAY   COMPAirT, 

Plaintiff   in    Error,   v.    United    States. 

[No.  172.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Colorado. 

Mr.  E.  £.  Whitted  for  plaintiff  in  error. 

The  Attorney  General  for  defendant  in 
error. 

October  24,  1010.  Dismissed  on  authority 
of  counsel  for  plaintiff  in  error,  on  motion  of 
Mr.  Attorney  General  Wickersham  for  the 
defendant   in   error. 


Juuo  Bustos,  Plaintiff  in  Error,  v.  Unit- 
ed States.     [No.  740.] 
In  Error  to  the  Supreme  Court  of  the 
Philippine   Islands. 

No  appearance  for  plaintiff  in  error. 
The   Attorney   General   for   defendant   in 
error. 

October  24,  1010.  Docketed  and  dis- 
missed, on  motion  of  Mr.  Attorney  General 
Wickersham  for  the  defendant  in  error. 


San  Antonio  &  Abkansas  Pass  Railway 

Company,  Plaintiff  in  Error,  v.  State  of 

Texas.     [No.  308.] 

In  Error  to  the  Court  of  Civil  Appeals  for 
the  Third  Supreme  Judicial  District  of  the 
State  of  Texas. 

Mr.  A.  W.  Houston  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

October  25,  1910.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  er- 
ror. 


D.  W.  DiNSMOBE,  Appellant,  y.  Stephen 
B.  Wood  and  Albert  Sartain,  Agent  of  the 
State  of  *Ohio.     [No.  746.]  [690 

Appeal   from   the   District  Court  of   the 

United  States  for  the  Northern  District  of 

Illinois. 
No  appearance  for  appellant. 
Mr.  Karl  T.  Webber  for  appellees. 
October  31,  1910.    Docketed  and  dismisaed 

with  costs,  on  motion  of  Mr.  Karl  T.  Wcb> 

ber  for  the  appellees. 


Matthew  Gaoe  and  Jane  Gage,  Appellants, 

V.    RiVEBSIDE    TBUST    COMPANY,    LIMITED, 

et  al.     [No.  33.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  Distriet  of 
California. 

Mr.  William  B.  Mathews  for  appellants. 

Mr.  John  G.  North  for  appellees. 

November  1,  1910.    Dismissed  with 
pursuant  to  the  Tenth  Rule. 

Its  17.  ft. 


1910. 


MCMOBANDUM    CASES. 
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William  F.  Cochban,  Jr.,  Plaintiflf  in  Er- 1 
ror,  V.  Edward  D.  Preston,  Inspector  of 
Public  Buildings,  et  al.     [No.  40.] 
In  Error  to  the  Court  of  Appeals  of  the 

State  of  Maryland. 
Mr.  Osborne  I.  Yellott  for  plaintiff  in  error. 
Messrs.     Edgar    Allen   Poe    and    Sylvan 

Hayes  Lauchheimer  for  defendants  in  error. 
November  3,  1910.    Dismissed  with  costs, 

pursuant  to  the  Tenth  Rule. 


Powhatan  Coal  &,  Coke  Company,  Appel- 
lant, V.  Norfolk  &,  Western  Railway 
Company.     [No.  474.] 
Appeal   from    the   United   States   Circuit 
Court  of  Appeals  for  the  Fourth  Circuit. 

Mr.  William  A.  Glasgow,  Jr.,  for  appel- 
lant. 

Messrs.  Joseph  I.  Do  ran,  Theodore  W. 
Reatli,  John  H.  Holt,  and  Lucian  H.  Cocke 
for  appellee. 

November  4,  1910.  Dismissed  with  costs, 
on  motion  of  counsel  for  appellant. 


601]  *Brenard  Corrigan  et  al.',  Plaintiffs 

in  Error,  v.  Kansas  City  et  al.     [No. 

44.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Missouri. 

Mr.  O.  H.  Denn  for  plaintiffs  in  error. 

No  appearance  for  defendants  in  error. 

November  4,  1910.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Russell  P.  Goodwin  and  Robert  M.  Ful- 
ton,   Plaintiffs    in    Error,   v.    People's 
United  States  Bank.     [No.  55.] 
In    Error   to    the   Circuit   Court   of   the 

United  States  for  the  Eastern  District  of 

Missouri. 

The   Attorney   General    for   plaintiffs   in 

error. " 

No  appearance  for  defendant  in  error. 
November  7,  1010.    Dismissed  with  costs, 

on  motion  of  Mr.  Attorney  General  Wick- 

ersham  for  the  plaintiffs  in  error. 


Viola  La  Barre,  Plaintiff  in  Error,  y.  John 

F.  Maroney.     [No.  57.] 

In  Error  to  the  Court  of  Errors  and  Ap- 
peals of  the  State  of  New  Jersey. 

Mr.  Robert  Carey  for  plaintiff  in  error. 

Mr.  Gilbert  Collins  for  defendant  in  er- 
ror. 

November  0,  1010.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Eagu:  Mining  A  Improvement  Company, 

Plaintiff  in  Error,  v.  Robert  E.  Lund. 

[No.  52.] 

In   Error  to  the   Supreme  Court  of  the 
Territory  of  New  Mexico. 

Mr.  Samuel  Parker  for  plaintiff  in  error. 

No   apponrancc   for  defendant  in  error. 

November  7,  1010.    Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 
51  li.  ed. 


*  William  M.  Brown,  Appellant,  v.  [602 

John   F.  Horr,  Marshal  of  the  United 

States,  etc.     [No.  126.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Florida. 

Messrs.  Frederick  C.  Bryan  and  George 
M.  Robbins  for  the  appellant. 

The  Attorney  General  and  the  Solicitor 
General  for  appellee. 

November  14,  1910.  Dismissed  with  costs, 
on  motion  of  Mr.  Frederick  C.  Bryan  for 
the  appellant. 


United  States,  Plaintiff  in  Error,  v.  Pacific 

Mail  Steamship  Company.     [Nos.  294, 

295,  296,   297,  298.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

The  Attorney  General  for  plaintiff  in  error. 

Mr.  Maxwell  Evarts  for  defendant  in  error. 

November  28,  1910.  Dismissed  on  motion 
for  Mr.  Attorney  General  VVickcrsham  for 
the  plaintiff  in  error. 


San    Juan   Light   &   Transit    Company, 

Plaintiff  in  Error,  v.  Maria  Pla.    [No. 

63.] 

In  Error  to  the  District  Court  of  the 
United   States  for   Porto  Rico. 

Messrs.  F.  Kingsbury  Curtis  and  Hector 
H.  Scoville  for  plaintiff  in  error. 

Mr.  Francis  H.  Dexter  for  defendant  in 
error. 

November  28,  1910.  Dismissed,  per  stip- 
ulation. 


Katchador  M.  Tarpenian,  Appellant,  v. 
William  Williams,  United  States  Com- 
missioner of  Immigation,  etc.  [No.  525.] 
Appeal  'from   the   Circuit   Court   of   the 

United  States  for  the  Southern  District  of 

New  York. 

Mr.  Everett  P.  Wheeler  for  appellant. 
The  Attorney  General  for  appellee. 
November  28,  1910.    Dismissed  with  costa, 

on  m'^^^on  of  'counsel  for  appellant.  [691 
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SupBEif  B  Court  of  the  United  States. 


Oct.  Tnif, 


Ex  paste:     In  the  Matter  of  William 

W.    Bierce,    Limited,    Petitioner.     [No. 

4,  Original.] 

Petition  for  a  Writ  of  Mandamus. 

Messrs.  Frederic  D.  McKenney,  Charles 
H.  Aldrich,  and  Henry  W.  Prouty  for  peti- 
tioner. 

Messrs.  Aldis  B.  Browne  and  Alexander 
Britton  for  respondent. 

December  12,  1910.  Dismissed  on  motion 
of  Mr.  Frederic  D.  McKenney  for  the  peti- 
tioner. 


First    National    Bank    of    Pittsburgh, 

Pennsylvania,  Appellant,  v.  Guarantee 

Title  &  Trust  Company,  Trustee,  etc. 

[No.  524.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit. 

Messrs.  Frederic  D.  McKenney  and  Wil- 
liam M.  Hall  for  appellant. 

Mr.  W,  A.  Way  for  appellee. 

December  12,  1910.  Dismissed  with  costs, 
per  stipulation,  and  on  motion  of  Mr. 
Frederic  D.  McKenney  for  the  appellant. 


First  National  Bank  of  Richmond,  Vir- 
ginia et  al.,  PlaintifTs  in  Error,  v.  Wil- 
liam R.  Trigg  Company  et  al.  [No. 
82.] 

In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia. 

Messrs.  George  Bryan  and  A.  W.  Patter- 
son for  plaintiffs  in  error. 

Messrs.  E.  Randolph  Williams  and  R.  G. 
Bickford  for  defendants  in  error. 

June   17,   1910.     Dismissed   pursuant   to 
the  28th  Rule. 


694]  'Thomas  W.  Stubblefield,  Appel- 
lant, V.  Lee  a.  Stubblefield  et  al.  [No. 
185.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

IMessrs.  James  S.  Easby-Smith  and  How- 
ard Boyd  for  appellant. 

Messrs.   Joseph    W.    Cox   and   A.    E.    L. 
Leckie  for  appellees. 

July  28,  1910.    Dismissed  pursuant  to  the 
28th  Rule. 


George    Mengel,    Plaintiff    in    Error,    v. 

Blanche  Mengel  et  al.       [No.  676.] 

In    Error  to   the   Supreme   Court  of   the 
State  of  Iowa. 

No  counsel  for  plaintifT  in  error. 

^fessrs.    Andrew    Wilson    and    Noel    W. 
Bnrksdale  for  defendants  in  error. 

August  10,  1010.    Docketed  and  dismissed 
with  costs 
1212 


Great  Northern  Railway  Company,  Plain- 
tiff in  Error,  v.  State  of  Nobto  Dakota 
EX  REL.  T.  F.  McCuE,  Attorney  General. 
[No.  554.];  Minneapolis,  St.  Paul,  k 
Sault  Ste.  Marie  Railway  Company, 
Plaintiff  in  Error,  v.  State  of  North 
Dakota  ex  rel.  T.  F.  McCue,  Attorney 
General.  [No.  555.] 
Appeal — judgment — affirming  without  preju- 
dice. 

In  Error  to  the  Supreme  Court  of  tlie 
State  of  North  Dakota  to  review  a  decree 
enjoining  a  carrier  from  further  viola- 
tion of  a  law  fixing  rates  for  the  carriage 
of  coal  within  the  state. 

See  same  case  below  (N.  D.)  120  N.  W. 
874. 

Mr.  Charles  W.  Bunn  for  plaintiff  in  er- 
ror. 

Messrs.  Andrew  W.  Miller,  Guy  C.  H. 
Corliss  and  T.  F.  McCue  for  defendant  in 
error. 

March  14,  1010.  Per  Curiam.  AfRrnied 
without    prejudice. 


Fred  H.  Waskey  et  al.,  Petitioners,  v.  Jo- 
seph Hammer  et  al.    [No.  519.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  fur 

the  Ninth  Circuit. 

Messrs.  Joseph  C.  Campbell,  W.  H.  Met- 

son,  Charles  F.  Consaul,  George  F.  Pollock, 

James  C.  Hooe,  and  Charles  C.  Heltmau  for 

petitioners. 
No  appearance  for  respondent!. 
October  18,  1909.     Granted. 


Cuba   Railroad    Company,   Petitioner,    t. 

Walter  £.  Crosby.     [No.  585.] 

Petition  for  Writ  of  Certiorari  to  lli>) 
United  States  Circuit  Court  of  Appeals  lor 
the  Third  Circuit. 

Mr.  Howard  Mansfield  for  petitioaer. 

Mr.  Edwin  L.  Kalish  for  respondent. 

October  18,  1909.    Granted. 


Joiix  Flannelly  and  Mary  Eltj^n  Pijin- 
neli^y.  Petitioners,  v.  Delaware  &  Hud- 
son Company.     [No.  005.] 
Petition  for  a  Writ  of  Certiorari  t«»   tlie 

United  States  Circuit  Court  of  Appi>aU  for 

tlie  Tliird  Circuit. 

Mr.  Frank  W.  llackett  for  potitioncis. 
Mr.  James  H.  Torrev  for  respondent. 
October  18,   10C9.     Granted. 


1910. 


MmcOBAHDUM  CABK8. 


N0BTUWE8TEBN   Mutual   Life   Insurance 
Company,  Petitioner,  v.  J.  Wiluam  Mo- 
Cue  et  al.,  Infants,  etc.     [No.  616.] 
Petition  for  a  Writ  of  Certtormri  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit 

Messrs.  William  H.  White  and  William 

H.  White,  Jr.,  for  petitioner. 

Mr.  Daniel  Harmon  for  respondents. 
October  18,  1909.    Granted. 


Fourth  Street  National  Bank,  Petition- 
er, y.  A.  Merbitt  Taylor  et  al..  Trustees, 
etc.     [No.  629.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

See  same  case  below,  —  L.R.A.(N.8.)  — , 

96  C.  C.  A.  629,  172  Fed.  177. 
Mr.  Samuel  Dickson  for  petitioner. 
No  appearance  for  respondents. 
October  18,  1909.     Granted. 


Belt  Railway  Company  or  Chicago,  Peti- 
tioner, y.  United  States.    [No.  632.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
Messrs.  William  J.  Henley  and  William 

L.  Reed  for  petitioner. 
The  Attorney  General  and  the  Solicitor 

General  for  respondent. 
October  18, 1909.    Granted. 


Chicago,  Burlington,  &  Quincy  Railway 

Company,  Petitioner,  y.  United  States. 

[No.  602.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Elighth  Circuit 

Messrs.  Charles  J.  Greene  and  Ralph  W. 
Breckenridge  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

November  1,  1909.  Granted,  lind  cause 
advanced  to  be  heard  with  No.  277  as  one 
ease. 


John  C.  McClellan  et  al..  Petitioners,  v. 

John  K  Garland,  U.  S.  District  Judge, 

etc.     [No.  630.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  Melvin  Grigsby  for  petitioners. 

No  appearance  for  respondent. 

November  1,  1909.    Granted. 
54  li.  ed. 


United  States  of  America,  Complainant, 
V.  Joseph  F.  Shipp  et  al.  [No.  4.  Orig- 
inal.] 

Motion  for  leave  to  file  petition  for  re- 
hearing. 

The  Attorney  General  and  the  Solicitor 
General  for  complainant. 

Messrs.  James  J.  Lsrnch,  Moses  H.  Clift, 
Robert  B.  Cooke,  Judson  Harmon,  Robert 
Pritchard,  William  D.  Spears,  G.  W.  Cham- 
lee,  J.  A.  Hood,  W.  H.  Cummings,  W.  P. 
Chamlee,  T.  Pope  Shepherd,  Lewis  Shepherd, 
Martin  A.  Fleming  for  defendants. 

November  1,  1909.  Motions  on  behalf  of 
defendants  Shipp,  Gibson,  Williams,  Nolan, 
Padgett,  and  Mayse  for  leave  to  file  petitions 
for  rehearing  herein  are  severally  denied, 
and  said  defendants  are  ruled  to  appear  be- 
fore the  court  for  judgment  on  Monday,  the 
15th  instant. 


RosEWELL  E.  Messinger,  Petitioner,  v.  Pe- 
ter Anderson.     [No.  648.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
Messrs.  Harry  £.  King,  Oliver  B.  Snyder, 

and  Clayton  W.  Everett  for  petitioner. 
Rhea  P.  Cary  for  respondent. 
November  8,  1909.    Granted. 


People  of  the  State  or  New  York  ex  rel. 

Cooper  Union  for  the  Advancement  of 

Science  and  Art,  Plaintiff  in  Error,  v. 

Frank  Gass,  Register  of  the  County  of 

New  York.    [No.  187.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  York. 

Mr.  Henry  B.  Closson  for  plaintiff  in  er- 
ror. 

Messrs.  Edward  R.  O'Malley  and  W.  8. 
Jackson  for  defendant  in  error. 

December  1,  1909.  Dismissed,  per  stipu- 
lation. 


Ex  PARTE:      In  THE  MATTER  OF  CHARLES  R. 

Heike,  Petitioner.     [No.  15,  Original.] 

Motion  for  leave  to  file  a  petition  for  a 

Writ  of  Mandamus. 

Messrs.  John  B.  Stanchfield  and  George 
8.  Graham  for  petitioner. 

The  Solicitor  General  for  respondents. 

March  14,  1910.  Granted,  and  the  an- 
swer of  the  District  Judge  of  the  United 
States  for  the  District  of  Vermont,  sitting 
in  the  Circuit  Court  for  the  Southern  Dis- 
trict of  New  York,  and  of  the  Circuit  Court, 
to  the  petition  for  the  writ  taken  as  a  re- 
turn as  to  a  rule  entered  on  the  petition. 
Rule  made  absolute  thereupon,  and  order 
granted  directing  respondents  to  enter  judg- 
ment for  the  United  States  upon  the  ver- 
dict, with  leave  to  defendant  to  plead  over. 

191ft 


SUPBEMB  COUBT  OF  TUB  UNITED  STATES. 


Oct.  Tebm, 


Grenada  Lumbeb  Company  et  al.,  Plain- 

tiffs  in  Error,  v.  State  of  Mississippi. 

[No.  493.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Mississippi. 

Messrs.  Edward  Mayes  and  C.  D.  Joslyn 
for  plaintiffs  in  error. 

Messrs.  J.  B.  Stirling  and  Robert  B. 
Fletcher  for  defendant  in  error. 

May  2,  3010.  Writ  of  Error  as  to  S. 
Bemhcimer  &  Sons,  P.  T.  Callicott,  Tucker 
k  Gabbert,  Banks  &,  Company,  Alexander 
Lumbor  Company,  Bailey  &  Grenshaw, 
Grenada  Lumber  Company,  Stiles-Tull  Lum- 
ber Company,  Sessions  &  Roland,  E.  W. 
Pickens,  Cohn  Brothers,  Shaw  Hardware  & 
Lumber  Company,  Knott  &  Ward^  LoTe 
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Wagon  Company,  and  Sumner  Lumber  Com- 
pany, certain  plaintiffs  in  error  herein.  Dis- 
missed with  costs  on  motion  of  counael  for 
said  plaintiffs  in  error. 


People  of  the  State  of  New  ioek.  Com- 
plainants, V.  State  of  New  Jebset  et  aL 
[No.  6,  Original.] 
Petition   of    intervention   herein    by   tbt 

United  States. 
Mr.  Maurice  B.  Dean  for  complainants. 
Mr.  Chandler  W.  Riker  for  respondents. 
The  Solicitor  Genera],  for  intervener. 
May  16,  1910.    Dismissed  without  prejn* 

dice,  per  stipulation,  on  motion  of  Mr.  So* 

licitor  General  Bowers  in  that  behftli. 


APPENDIX  L 


Sfnpxtmt  Cxrttrt  of  tht  Wniticd  J^tates* 


0<m»BB  Tdm,  1909. 


ORDER. 

There  liATing  been  en  Aeeoeiate  Justice  of  thie  court  appointed  since  tbe  eommenee 
OBent  of  this  term, 

It  is  ordered  that  the  following  allotment  be  made  of  the  Chief  Justice  and  Aaaodate 
Juaticee  of  this  court  among  the  circuits,  agreeably  to  the  act  of  Congress  in  sueh 
made  and  provided,  and  that  such  allotment  be  entered  of  record,  vis. : 

For  the  First  Circuit,  OliTer  Wendell  Holmes,  Associate  Justice. 
For  the  Second  Circuit,  Horace  H.  Lurton,  Associate  Justice. 
For  the  Third  Circuit,  William  H.  Moody,  Associate  Justice. 
For  the  Fourth  Circuit,  Melville  W.  Fuller,  Chief  Justice. 
For  the  Fifth  Circuity  Edward  D.  White,  Associate  Justice. 
For  the  Sixth  Circuity  John  M.  Harlan,  Associate  Justice. 
For  the  Seventh  Circuit,  William  R.  Day,  Associate  Justice. 
For  the  Eighth  Circuit,  David  J.  Brewer,  Associate  Justice. 
For  the  Ninth  Circuit,  Joeeph  McKenna,  Associate  Justice. 
January  iO,  1910. 


APPENDIX  IL 


S^npvtmt  (£>onvt  of  tlxt  UniM  S^Mts. 


OOTOBB  Tdm,  1909. 


ORDER. 

It  is  ordered  by  the  court  that  f  7  of  rule  24  be,  and  the  same  is  hereby,  amended 
so  as  to  read  as  follows: 

"For  preparing  the  record  or  a  transcript  thereof  for  the  printer,  indexing  the 
same,  supervising  the  printing,  and  distributing  the  printed  copies  to  the  justices, 
the  reporter,  the  law  library,  and  the  parties  or  their  counsel,  16  cents  per  folio; 
but  when  the  necessary  printed  copies  of  the  record,  as  printed  for  the  use  of  the  lower 
eourt,  shall  be  furnished,  the  fee  for  supervising  shall  be  6  cents  per  folio. 

"For  every  printed  copy  of  any  opinion  of  the  court  or  any  justice  ther^^  certiHed 
«nder  seal,  $2." 

Jamuani  10*  191Q* 


APPENDIX  III. 


S^npvtmt  (S^ovLVt  0f  the  'WiniUA  Jftatjes* 

OOTOBEB  Tebm,  1909. 


ORDER. 

Th«  reporter  haying  represented  that,  owing  to  the  numher  of  deciiiont  at  the 
present  term,  it  would  be  impracticable  to  put  the  reports  in  one  volume,  it  is  therefore 
now  here  ordered  that  he  publish  an  additional  Tolume  in  this  year^  pursuant  to  |  681  if 
tiM  Revised  Statutes. 

AprU  4,  1910. 


APPENDIX  IV. 


S^npvtmt  Cxrnrt  of  the  lEnited  JItates* 

OoTOBEB  TmCy  1909. 


ORDER. 

It  is  ordered  by  the  court  that  the  bond  presented  by  the  marshal  for  th»  perfbni- 
anee  of  his  duties  be  filed  and  recorded. 
Afrii  16, 1910. 


APPENDIX  V. 


Supreme  C^wrt  of  the  mnited  »Mts. 


OOTOBD  Tbm,  19091. 


ORDER. 

In  pursuance  of  |  29  of  the  act  of  Congress  approved  August  5,  1909, 

It  is  now  here  ordered  by  this  court  that  the  following  table  of  fees  to  be  diargsi 

Im  the  United  States  court  of  customs  appeals  be,  and  the  same  is  herel^,  adopted  aad 

approved,  «is.: 

The  fees  of  the  clerk  of  the  court  shall  be  $6  in  each  case.    No  tee  shall  be 

la  cases  on  appeal  to  other  Federal  courts  and  transferred  to  this  eourt  for  iaal 
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Binatioii.  There  tball  be  pmid  for  each  eertifleate  of  admiiaioA  of  aa  attorney  te 
fraetioe,  f  1,  and  for  making  or  oopying  any  record  or  other  paper,  aad  eertiiyiBf 
the  same,  16  eente  per  folio  of  one  hundred  words.  An  amount  luiBeient  to  eoTor  the 
eoet  of  printing  the  record  shall  be  deposited  with  the  clerk  on  his  demandi  pioTided 
that  when  an  appeal  is  taken  by  the  United  States,  no  payment  of  lees  shall  be 
required.    In  all  other  cases,  fees  shall  be  paid  in  advance. 

It  is  further  ordered  that  the  fees  and  costs  to  be  allowed  to  the  marahal  sImII 
be,  and  hereby  are,  fixed  the  same  as  those  allowed  to  the  marshal  of  the  GhtprwM 
Court  of  the  United  States. 

Jfoy  SI,  1910. 


APPENDIX  VI. 


S^xx:pvcmt  ^oxxvt  of  the  MniUA  S^Mts. 


OoTOBEB  Tnic,  1909. 


ORDER. 

It  Is  now  here  ordered  by  the  court  that  all  the  cases  on  the  docket  not  decided,  and 
all  the  other  business  of  the  term  not  disposed  of,  be,  and  the  same  are  hereby, 
eontinued  until  the  next  term. 

Jfoy  SI,  1910. 


APPENDIX  VII. 


S^npxttat  Court  of  the  MniitA  Jftatics. 

OOTOBIB  Tbm,  1909. 

IN  BfEHOmAM  RUFUS    WHBBI^BR  PEOKHAM. 

The  Bar  of  the  Supreme  Court  of  the  United  States  and  the  officers  of  the  court 
in  the  court  room  in  the  Capitol  at  12  o'clock,  noon,  Saturday,  December  18,  1909. 
On  motion  of  Mr.  Lloyd  W.  Bowers,  Mr.  Alton  B.  Parker  was  elected  Chairman, 
and  Mr.  James  H.  McKenney  was  elected  Secretary. 
On  taldng  the  chair,  Mr.  Parlcer  said: 

Bm^ilemen  of  ih^  Bar: 

We  are  here  to-day  to  commemorate  a  public  career  embodying  the  highest  deyelop- 
■ent  of  our  democratic  institutions,  as  manifested  in  our  judicial  system,  and,  at  the 
same  time^  to  recall  a  man  sturdy,  independent,  Icindly,  modest,  well-poised,  and  many- 
aided. 

The  devotion  of  Rufus  Wheeler  Peckham  to  the  law  was  akin  to  his  heritage  of 
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lile  itself.    He  came  from  an  ancestry   distinctly  1«ga].    There  haTt  been   famfliet 
whose  members  have  illustrated,  in   one  generation   after  another,  the  beat  hi 
qnalities,  but  our  history  does  not  reveal  another  in  which  the  public  career  of  a 
haa  touched  that  of  a  father  at  more^  if  so  many,  pointa. 

Each  began  practice  in  the  same  city,  and  became.  In  hii  turn,  the  diatriet 
attorney.  Both  early  became  genuinely  attached  to  the  ideas  and  policies  of  the  aaas 
political  party,  and  pursued  those  patriotic  activities  distinctive  of  the  good  eiUaea. 
They  came  to  the  Bench  of  the  Supreme  Court  from  the  same  judicial  district^  and 
•zercised,  with  equal  acceptance,  authority  over  the  same  coorta. 

It  was  fitting  and  inevitable  that,  in  due  time,  the  son  should  follow  the  father 
into  the  court  of  appeals  of  the  state  of  New  York,  there  to  adorn  the  highest  state  judi- 
ciary with  the  same  ability,  prudence,  and  fearlessness.  There  he  was,  in  the  year 
1895,  faithfully  and  ably  discharging  his  duty,  enjoying  the  well-earned  plaudits  of  the 
Bench,  the  Bar,  and  the  public,  when  President  Cleveland  nominated  him  to  the  Supreme 
Court  of  the  United  States. 

The  President  was  not  only  familiar  with  his  judicial  work,  but,  aa  they  were  eloas 
personal  friends,  he  also  knew  that  he  was  possessed  of  every  other  gift  essential  for 
worthy  membership  in  that  great  court. 

Xis  personality  was  engaging  and  kindly.  His  attachment  for  old  friends  warm 
and  tenacious.  His  hatred  of  fraud  and  deceit  was  so  deep-seated,  and  hia  vigilanee 
in  its  detection  so  untiring,  that  he  who,  in  the  words  of  Lord  Blackburn,  so  palters 
in  a  double  sense  as  to  '*lie  like  truth,*'  could  not  thereby  escape  the  eonsequeneea  of 
his  deceit 

He  loved  justice  with  all  his  heart,  and  his  highest,  indeed  his  only,  ambition,  waa 
to  devote  his  life  to  its  administration.  Therefore  he  welcomed  the  opportunity,  which 
his  modesty  and  dignity  prevented  him  from  seeking,  of  service  to  all  the  people  of 
the  United  States  in  their  court  of  last  resort 

And  so,  in  a  process  of  evolution  as  orderly — ^I  had  almost  said,  aa  any  of  tha 
processes  of  nature — Rufus  W.  Peckham  came  to  be  a  constituent  of  the  tribuna]  whieh 
oecupies  this  modest  court  room.    And  what  a  tribunal! 

It  is  at  once  the  eminence  and  the  base  of  the  most  imposing,  the  most  benelloent, 
the  most  firmly  planted  of  the  governments  the  world  has  ever  known. 

In  tlie  trinity  of  government  created  by  the  fundamental  oompact,  the  powm  are 
indeed  three  in  one  and  one  in  three;  but  the  untrammeled,  independent  ezareiaa 
of  each,  within  its  sphere,  is  indispensable  to  the  perfect  strength  of  the  whole.  Thua 
blended,  they  yield  a  light  to  enlighten  the  whole  world  of  human  society.  In  lighting 
this  lamp,  the  fathers  realized  that  the  light  could  not  endure  if  the  eruae  did  not 
contain  the  essential  oil;  the  power  of  judging,  separate  and  apart  from  that  of  enact- 
ing and  executing  the  laws. 

Hence  this  tribunal  was  invested  with,  and  has  fearlessly  asserted,  though  alwaya 
with  the  extreme  of  deliberation  and  delicacy,  the  authority  to  define  and  inuBoivably 
fix  the  boundary  established  by  the  Constitution,  beyond  which  its  ooH>rdinate  faetora 
cannot  move. 

The  founders  seem  to  have  assumed — and  aa  we  now  know  correctly — thai  aromid 
auch  a  body,  composed  of  men  distinguished  among  their  fellows  by  wisdom,  flmmeas, 
integrity,  and  patriotism,  there  would  be  an  atmosphere  of  uprightness,  fidelity,  and 
patriotic  devotion  which  would  furnish  its  own  security  against  excesses. 

De  Tocqueville  said  in  1836:  'The  Supreme  Court  is  placed  at  tha  bead  of  all 
known  tribunals,  both  by  the  nature  of  its  rights  and  the  class  of  justiciable  partite 
which  it  controls.  The  peace,  the  prosperity,  and  the  very  existenoe  of  the  Unloii, 
are  placed  in  the  hands  of  seven  judges.  Without  their  active  eoK>peratioB  the  Conatir 
tution  would  be  a  dead  letter;  the  Executive  appeals  to  them  for  proteetioB  against  tha 
encroachment  of  the  legislative  power;  the  legiriature  demands  their  proteetion  againal 
the  designs  of  the  Executive;  Uiey  defend  the  Union  against  the  disobedlenea  of  tha 
states;  the  states,  from  the  exaggerated  claims  of  the  Union;  the  publie  tntawats 
against  the  interests  of  private  citizens;  and  the  oonservative  q>irit  of  order  agaimt  tka 
innovations  of  an  exdted  demoeraey.* 


APPKNDtX. 

The  KspoBBlbility  of  the  eourt  it  not  oyermeasured  by  De  Tooqueville.  Indeed,  a 
Urge  addition  thereto  wai  made  by  the  14th  Amendment. 

In  its  beginning,  statesmen  and  students  of  history  gravely  considered  whether  a 
gorernment  could  live  with  such  power  lodged  in  the  court;  but  after  and  amid  tlia 
vicissitudes  of  a  century  and  nearly  one  quarter,  involving  bitter  strife  in  the  domain 
of  politics,  heated  and  even  angry  controversies  in  the  legislative  halls,  quarrels  between 
the  legislature  and  the  Executive,  and  a  contest  of  arms  evoking  a  destruction  of 
lives  and  material  treasure  appalling  to  the  imagination,  its  light  burns  with  a 
brighter  glow  and  a  wider  radiance  of  hope  and  assurance  among  mankind. 

Through  it  all  this  court  has  preserved  its  serenity,  its  majesty,  its  influence,  its 
power,  and  the  respect  and  confidence  of  all  the  people. 

To  the  sovereign  state  it  says,  "Here  is  the  limit  of  your  territory  or  your  author- 
ity;" to  the  legislative  department,  state  or  national,  it  says,  "You  have  exceeded  the  lim- 
it of  your  power,  and  your  doing  is  void;"  to  the  humblest  and  most  destitute  of  humans 
it  unlocks  the  prison  door  closed  upon  him  by  a  sovereign;  to  the  greatest  aggregations 
of  organized  wealth  and  power  it  sa3r8,  "Dissolve  and  disperse,"  and  it  is  so. 

And  all  this  has  been  accomplished,  in  the  words  of  the  Marquis  de  Mabois,  "by 
a  power  which  has  no  guards,  no  palaces,  no  treasures,  no  armies,  but  truth  and  wisdom." 

Strictly  speaking,  however,  the  court  exerts  no  power,  nor  does  it  promulgate 
rules  of  law.  So  far  from  it,  this  high  court  refuses  to  intervene  in  any  instance  except 
where  its  faculties  are  invoked  to  settle  an  actual  controversy  regularly  brought  before 
it.  Then  it  exerts  no  power;  it  simply  ascertains  the  relevant  facts,  eliminating  the 
irrelevant,  puts  them  with  the  pre-existing  principles,  whether  created  by  statute  or  of 
general  recognition,  into  the  legal  crucible  and  announces  the  result. 

But  its  method  of  working  out  the  result,  as  attested  by  the  late  Justice  Field, 
has  enhanced  its  dignity  and  increased  the  affection  of  the  people  for  it.  He  said^ 
"Every  suitor,  however  humble,  is  entitled  to  and  receives  the  judgment  of  ^very 
Ju§tice  upon  his  case.  No  case  is  ever  referred  to  any  one  Justice,  or  to  several  of 
the  Justices,  to  decide  and  report  to  the  others." 

Into  this  court,  the  very  crown  of  our  judicial  system.  Judge  Peckham  entered 
with  his  ripe  experience,  buttressed  by  a  strong  mental  equipment.  As  a  result  be  did 
not  have  to  grope  his  way,  but  assumed  at  once  his  natural  place  among  equals.  Ai 
he  had  adopted  for  his  own  the  apostolie  command :  "Whatsoever  thy  hand  finds  to  do, 
do  it  with  all  thy  might,"  his  phenomenal  industry  was  newly  devoted  to  the  consid- 
eration of  the  most  vital  questions,  just  as  it  had  been  given  to  those  which  had 
absorbed  him  during  the  whole  of  his  career  as  a  lawyer  and  a  judge. 

It  was  his  privilege,  although  he  could  not  foresee  it  at  the  beginning,  to  be  a 
Member  of  the  court  during  a  period  when  more  questions  of  far-reaching  national 
importance  were  to  be  passed  upon  than  during  any  like  period  in  the  history  of  the 
court,  as  it  was  also  to  be  his  pleasure  to  be  associated  with  Justices  whose  usefulness 
to  the  court  and  the  country  has  not  been  surpassed  in  our  history. 

One  is  tempted  to  take  up  some  of  the  celebrated  eases  decided  by  the  eourt  during 
his  period  of  service,  especially  those  disposing  of  questions  between  the  several  states 
and  the  United  States;  those  calling  for  the  ascertainment  and  the  application  of  settled 
principles  to  the  novel  and  unanticipated  relations  to  foreign  territory  which  had  become 
annexed  as  an  inevitable  incident  to  foreign  complication;  the  income  tax  case;  the 
group  of  cases  known  as  the  Insular  Tariff  cases;  the  controversy  between  two  states 
where,  in  one  of  the  opinions,  the  court  indicated  the  broad  scope  of  its  duties  in  thesfB 
words:  "Sitting,  as  it  were,  as  an  international  as  well  as  domestic  tribunal,  we 
apply  Federal  law,  state  law,  and  international  law,  as  the  exigencies  of  the  par- 
ticular case  may  demand,  and  we  are  unwilling  in  this  ease  to  proceed  on  the  mere 
technical  admissions  made  by  the  demurrer  .  .  .  ";  those  in  which  the  great 
writs  of  right  have  been  discussed; — ^because  they  all  so  conspicuously  illustrate'  the 
learning,  the  deferential  independence,  the  proper  sense  of  the  trust  being  discharged, 
and  the  exalted  sense  of  obligation,  not  only  to  this  country,  but  to  all  others  interested.- 
But  the  temptation  must  be  put  aside. 

It  is  not  given  to  the  public,  not  even  to  the  Bar,  to  know  the  extent  to  irhich' 
••eh  or  any  member  of  the  oeurt  contributes  to  its  usefulneia. 
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Our  Judgment  it  based  solely  apon  tlie  opinions  written.  But  the  real  work  of  • 
eourt  which  follows  the  method  of  the  Supreme  Court,  of  deciding  a  case  before  the 
Chief  Justice  designates  ii^ho  shall  write  the  opinion,  is  in  the  consultation  room,  behind 
closed  doors.    There  each  labors  with  a  singleness  of  purpose  to  produce  a  eorreet  reenlt. 

The  opinions  of  Mr.  Justice  Peckham  have  given  us,  who  were  his  personal  friends 
and  admirers,  great  satisfaction,  and  while  we  know  not  the  secrets  of  the  consultatioe 
room,  our  personal  knowledge  of  this  wise,  just,  and  fearless  man  assures  us  that  he 
met,  with  unfailing  freshness  and  vigor  of  mind,  the  vital  questions  that  came  before 
the  court  during  his  term  of  service,  and  contributed  his  full  part  to  their  eluddatioa 
and  settlement 

Therefore  are  we,  in  this  hour  of  sorrow,  most  devoutly  and  patriotically  thankfol 
for  the  opportunity  for  service,  and  its  rendition,  by  that  learned  jurist,  to  the  Supresw 
Court  and  to  all  the  people  of  these  United  States. 

On  motion  of  Mr.  Elihu  Root,  the  Chair  appointed  a  committee  on  reaolutiona. 

COMMITTEE  ON  RESOLUTIONa 

Mr.  Elihu  Root,  Chairman;  Mr.  Philander  C.  Knox;  Mr.  Lloyd  W.  Bowers;  Mr. 
Jacob  M.  Dickinson;  Mr.  William  A.  Maury;  Mr.  William  B.  Homblower;  Mr.  John  G 
Johnson;  Mr.  Nathaniel  Wilson;  Mr.  Simon  W.  Rosendale;  Mr.  Bernard  Carter;  Mr 
DeLancey  Nicoll;  Mr.  Frank  P.  Flint;  Mr.  Charles  E.  Patterson;  Mr.  William  W. 
Mattingly. 

Mr.  Elihu  Root,  for  the  committee,  presented  the  following 

RESOLUTIONS. 

Resolved,  That  the  Bar  of  the  Supreme  Court  of  the  United  States  deeply  deplore 
tbe  death  of  the  late  Rufus  W.  Peckham,  Associate  Justice  of  the  Supreme  Court,  and 
desire  to  place  upon  record  an  expression  of  the  respect  and  esteem  in  whidi  Justice 
Peckham  was  held,  and  of  regret  for  the  lose  which  the  eourt,  the  Bar,  and  the  countty 
have  suffered  in  his  untimely  death.  For  twenty-four  years  he  was  an  able  and  suooese- 
fnl  advoeate  at  the  Bar  of  his  native  state  of  New  York.  For  twelve  yeara,  by  the 
election  of  his  people,  he  was  a  member  of  the  highest  eourt  of  original  jurisdiction 
and  of  the  court  of  last  resort  of  that  state.  For  fourteen  years  he  sat  upon  the 
Beneh  of  the  Supreme  Court  of  the  United  Statee.  For  a  full  half  oentury  he  served 
the  eause  of  Justice  without  fear  and  without  reproach.  His  learning  and  strong  poweis 
of  reasoning  preserved  the  standards  of  the  law.  His  knowledge  of  affairs  and  the 
breadth  and  vigor  of  his  sympathies  with  the  life  and  men  of  his  time  saved  his 
Judgments  from  pedantry,  and  made  them  effective  instruments  for  the  application  of 
tbe  old  principles  to  new  conditions.  His  published  opinions  constitute  a  substantial 
and  valuable  contribution  to  the  development  of  American  law.  The  virile  and  ooura- 
geooa  independence  of  his  strong  character,  its  integrity  and  its  purity,  created  and 
Justified  universal  confidence  in  his  Judicial  aeta.  The  influence  c^  his  life^  and  the 
effect  of  his  work  have  contributed  powerfully  to  promote  that  respect  for  law  and  for 
the  courts  of  our  country,  which  underlies  all  of  our  institutions. 

Retolved,  That  the  Attorney  General  be  asked  to  preeent  these  resolutions  to  the 
eourt,  with  the  request  that  they  be  entered  upon  the  records,  and  that  the  Chairmaa 
of  this  meeting  be  directed  to  send  to  the  family  of  the  late  Mr.  Justice  PedLham  a  copy 
of  the  resolutions,  and  an  expression  of  our  qrinpathy  for  them  In  the  loei  whiek  Ihiy 
have  sustained. 

RSMABKS  OF  MR.  KLIHU  ROOT. 

Mr.  Ohairwumf 

I  shall  not  repeat  the  language  of  thess  rseolutions,  for  they  express  my  oentlflMBl 
I  shall  not  urge  their  adoption,  because  I  Icnow  that  they  will  appeal  to  the  opinioa 
and  to  the  feeling  of  every  member  of  the  Bar  who  is  present.  I  will  but  add  to  tbes 
a  single  word,  and  that  is  a  word  that  comes  from  the  knowledge  of  the  man  himaellt— > 
gained  in  friendship  at  the  Bar  of  his  own  state. 
tlSO 
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Those  of  lit  who  knew  him  in  hie  early  days,  and  who  held  to  him  the  relation— 
the  peculiar  relation — that  cannot  be  duplicated  in  any  other  way,  which  comes  from 
association  at  the  Bar,  saw  behind  the  impartial  and  immobile  demeanor  of  the  Judge 
the  warmth,  the  intense  humanity,  the  strong  feeling,  the  loyalty  of  friendship, 
the  flaming  hatred  of  sham  and  pretense,  the  lovable  qualities,  the  strong,  yigoroos, 
human  qualities  unseen  to  the  world  that  looked  upon  the  Judge  alone,  but  all  of  which 
entered  into  the  making  of  a  great  Judge.  Those  of  us  who  journey  to  this  court 
will  miss  not  only  the  bulwark  of  the  law  and  the  certainty  of  his  impartial  justioe. 
They  will  miss  his  kindly  face  and  the  warmth  of  feeling  that  diffused  itself  througk 
those  in  the  court  room  from  the  presence  of  our  dear  old  friend  on  the  Bench. 

REMARKS  OF  MR.  WILLIAM  A.  MAURY. 

Mr,  Chairman: 

I  cannot  let  this  occasion  pass  without  giving  myself  the  gratification  of  sayiag 
•  few  words  in  support  of  the  motion  before  the  meeting. 

It  was  my  privilege,  Mr.  Chairman,  to  have  an  acquaintance  of  some  intimacy 
Mith  Mr.  Justice  Peckbam,  and  I  may  truly  say  that  the  more  I  saw  of  him  the  more 
[  admired  him  as  man  and  a  magistrate. 

His  character  was  marked  by  a  sturdiness  and  tenderness  which  presented  an 
wteresting  contrast  that  recalls,  at  the  moment,  in  a  way,  the  remark  once  made  by 
William  III.  on  the  great  Marlborough,  that  "he  had  the  coolest  head  and  the  warmaat 
Vieart  he  ever  knew." 

As  might  be  looked  for  in  such  a  nature,  his  mind  was  vigorous  and  direct,  going 
straight  to  the  mark  without  aiming  at  ornament  or  effect, — characteristics  which 
distinguished  all  his  deliverances  from  the  Bench. 

Mr.  Bryce,  in  his  Biographical  Sketches,  relates  of  the  eminent  equity  judge,  Sir 
George  Jessel,  that  he  had  a  habit  of  saying,  ''I  may  be  wrong,  but  I  never  have  any 
doubts."  And  so  H  was  with  him  whose  memory  we  are  here  to  honor.  His  deliver- 
ances from  the  Bench  were  always  eonvictioru  and  never  doubts,  it  made  no  odds  how 
much  men  might  hp  divided  upon  the  particular  subject  before  him.  The  Gettysburg 
Electric  Railway  Case,  to  be  again  referred  to  with  more  particularity,  is  an  instance, 
and  Re  Young  another;  in  neither  is  there  a  sentence  that  has  not  the  ring  of  conviction. 
This  is  particularly  notable  in  the  second  case,  which  belongs  to  a  class  where  the 
}vrinciple  involved  is  elusive  in  the  application. 

That  luminary  of  the  English  bench.  Sir  William  Scott,  afterward  Lord  Stowell, 
thus  speaks  his  mind  with  reference  to  this  phase  of  judicial  duty,  when  sitting  in 
(he  consistory  court  of  London.  "It  is,"  says  he,  "the  business  of  judges  to  send  into 
Ihe  world,  not  doubts,  but  decisions;  and  they  must  make  up  their  minds  on  one  side 
ur  the  other,  on  the  balance  of  the  evidence  that  is  before  them." 

It  is  interesting  to  note  that  this  man  of  Roman  mould,  without  a  single  art  of  tlie 
^litician,  was  several  times  raised  to  the  highest  judicial  stations  in  his  state  by  the 
suffrages  of  his  fellow-citizens.  He  was  a  born  judge,  and  men  recognized  nature's 
hallmark. 

It  may  be  said  of  him  as  was  said  of  another  judicial  celebrity:  "He  has  shown 
uj  that  real  merit  will  make  its  own  way  without  any  little  arts  or  assiduities,  and 
that  the  only  certain  method  to  have  a  good  reputation  is  to  deserve  it.  Great  and 
good  men  who  dare  do  right  without  regard  to  the  strength  of  opposition,  or  the 
clamors  of  a  multitude  are  not  only  a  blessing  to  the  age  in  which  they  live,  but  to 
succeeding  generations,  by  their  being  incentives  to  a  similar  behavior  to  posterity." 

His  original  appointment  as  judge  and  the  preferment  that  followed  came  to  him 
''according  to  that  ancient  and  honorable  rule  and  way  of  law  preferment  mentioned 
by  Fleta,  Neo  prece,  neo  pretio,  neo  prcBmioJ* 

Justice  Peckham  was  regarded  as  belonging  to  the  political  school  of  whieh  Mr. 

Jefferson  was  the  head,  but  I  am  able  to  say  that  he  was  no  blind  follower  of  that 

Ijader.    So  far  from  it,  I  have  heard  him  say  that  this  government  eould  not  be  carried 

ISA  at  this  day  upon  the  theories  and  views  of  its  powers  entertained  and  applied  by 

Mr.  Jefferson.    His  opinions  show  that  he  was  content  to  walk  In  the  pathway  of  con- 
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ftitutional  construction  that  had  been  blazed  by  the  geniut  of  ManhatL  It  it  hot 
to  read  his  first  opinion,  which  was  in  the  case  of  The  United  States  y.  Qettjihiirf 
Electric  Railway,  to  which  ^'  passing  reference  has  been  made,  to  be  conviBced  of  this. 
The  case  in  question  went,  perhaps,  to  the  very  verge  of  the  Constitution  in  holding 
that  the  Federal  power  of  eminent  domain  might  be  exercised  for  the  porpoeea  of  • 
national  cemetery.  It  may  be  further  referred  to  aa  characteristic  of  Justioe  Peckham 
that  he  was  sworn  in  on  January  the  6th,  1896,  and  on  the  27th  of  the  same  month 
delivered  this  difficult  and  delicate  opinion.  As  he  waa  in  the  beginning,  ao  did  he 
continue  to  be  prompt  and  businesslike  to  the  end,  always  keeping  up  with  hit  work. 

There  cannot  be  a  doubt  that  this  Judge  kept  the  balance  true  between  the  powers 
of  the  United  States  and  the  powers  of  the  several  states. 

It  is,  indeed,  natural  that  it  should  be  so,  for  when  a  man  goet  on  the  Supreme 
Bench  he  drops  his  extreme  views,  if  he  has  any,  and  becomes  conservative.  Mr. 
Taney  is  a  good  illustration.  He  was  taken  redhanded  from  the  fierce  strife  of  the 
political  arena,  and  made  Chief  Justice.  There  was  a  storm  of  opposition  to  him.  He 
was  regarded  as  the  chief  agency  in  the  removal  of  the  deposits,  besides  being  the  close 
friend  and  supporter  of  President  Jackson,  who,  it  will  be  remembered,  had  thrown 
down  the  gauntlet  of  defiance  to  the  Supreme  Court  with  Marshall  at  its  head,  and 
yet,  for  all  that,  it  may  be  doubted  whether  Marshall  ever  had  a  more  faithful  follower 
than  Taney.  What  a  tribute  was  there  to  the  genius  of  the  great  expounder  of  the 
Constitution ! 

Mr.  Justice  Peckham  bore  the  honors  that  had  been  bestowed  on  him  without  a 
vestige  of  pretense,  which  accorded  with  the  Spartan  simplicity  of  his  character. 

He  was  true  to  the  country,  he  was  true  to  his  state,  he  was  true  to  himself,  and 
therefore  false  to  no  man. 

His  strong  politicnl  opinions  were  kept  completely  in  the  background  by  his  nice 
sense  of  judicial  propriety;  indeed,  Mr.  Chairman,  this  country  will  respect  itself  b7 
treasuring  the  memory  of  this  great  Judge  who  laid  down  the  ermine  as  purs  sad 
unstained  as  when  he  put  it  on. 

In  his  case  might  have  been  repeated  the  incident  that  is  related  in  the  Jewish 
Talmud  to  have  taken  place  at  the  funeral  of  the  good  King  Hezekiah,  on  whoes 
bier  was  laid  as  a  mark  of  honor,  a  "roll  of  the  law/'  with  the  inscription^  *This 
roan  has  fulfilled  what  is  written  in  this  book." 

Should  our  lamented  friend,  like  the  aged  Samuel,  have  put  the  question:  ''Who 
is  there  that  has  stood  before  me  to  whom  I  have  not  striven  to  do  equal  and  exact 
justice?"  the  answer  would  have  been  like  that  of  the  Hebrew  people  to  the  rojal 
Judge  of  Israel:    '*There  is  no  such  man." 

REMARKS  OF  MR.  THOMAS  H.  CLARK. 

Mr,  Chairman: 

In  the  few  words  I  am  impelled  to  offer  in  memory  of  Mr.  Justice  Feekham, 
prompted  as  these  are  by  a  fireside  friendship,  I  mean,  at  the  risk  of  aa  imputatioB  of 
pedantry,  to  use  suggestions  naturally  arising  in  a  mood  of  the  fireside.  Sinoe  his  death 
T  have  found  myself  often  refiecting  upon  his  character  and  career  along  with  thoee  of 
certain  of  the  eminent  dead  of  an  elder  time  and  an  older  civilization.  I  have  had 
occasion  recently  to  turn  the  leaves  of  a  number  of  books  that  deal  intimately  with 
the  social  and  institutional  history  of  the  greatest  of  the  ancient  republics,  and  the 
empire  founded  on  that  republic.  You  will  believe  me  when  I  say  that  in  volusses 
like  those  of  Greenidge  and  Fowler  and  Dill  and  Boissier,  I  was  often  put  in  mind  of 
the  quite  Roman  simplicity,  directness,  and  integrity,  the  untranslatable  but  deeply  sig- 
nificant virtU9  of  our  dead  friend.  Every  manly  quality  that  commonly  approved  itself 
to  that  iron  race  was  embodied  in  him.  His  very  voice  was  Roman;  his  fkoe,  his  Igurs, 
his  bearing,  all  were  Roman.  He  had  the  Roman's  clear-headedness,  his  frankness^  bis 
courage,  his  reserve,  his  sense  for  order,  his  love  for  law.  The  last  oonunandl^g 
genius  in  Roman  letters  has  left  us  a  memorable  narrative  concerning  a  great  eompntriot 
of  his.    Tacitus  there  describes  Agricola  as  never  stooping  to  win  the  applause  of  ■«■ 

by  contriving  excellence  and  then  exhibiting  it;  and  declares  that  it  would  k&ve 
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Ml  iBfult  to  Agrieola'8  manhood  to  aver  bit  incorruptible  integrity.  These  words  ari 
true  of  Mr.  Justice  Peckbam.  Tbej  aptly  suggest  tbe  impression  left  by  bis  wbole  lift 
with  its  commingled  austerity,  simplicity,  modesty,  and  purity.  The  honored  Clerk 
•f  the  Supreme  Court,  in  privatt  conversation,  has  termed  him  one  of  the  most  pio- 
turesque  figures  that  ever  sat  upon  that  Bench.  He  was  so;  and  not  the  least  charm 
in  that  quality  of  picturesqueness  was  its  association  in  him  with  manly  probity,  the 
loYt  of  truth  as  truth,  fidelity  to  high  aims,  flowering  out  of — ^I  dare  say  it — a  singu- 
larly beautiful  nature. 

He  was  inevitably  a  lawyer,  almost  as  inevitably  a  judge.  His  father  bad  been  a 
lawyer  and  a  judge  before  him.  If  one  should  find,  as  I  confess  I  do,  a  significance  in  the 
Weissman  theory  of  heredity,  these  two  Peckhams  would  haiw  to  be  reckoned  as  brothers, 
rather  than  father  and  son.  They  were  rivals  in  their  own  affections.  It  was  the 
unquenched  sorrow  of  our  own  Mr.  Justice  Peckham's  life  that  the  like  close  ties  that 
came  for  him  were  untimely  severed;  that  two  beloved  sons,  who  should  have  come  after 
him,  had  gone  before  him. 

Essentially  a  judge  though  he  was,  in  the  whole  makeup  of  him,  his  interests  early 
led  him  into  other  fields  of  study,  reflection,  and  conduct.  The  historic  creed  of  the 
Democratic  party,  formulated  when  oracles  were  not  dumb,  had  its  strong  appeal  for 
him.  Indeed,  rightly  to  conceive  it,  is,  I  venture  to  think,  in  some  sort,  an  education 
in  caring  for  one's  country.  The  President  who  designated  him  for  the  post  here  had* 
too,  his  deep  intellectual  and  moral  affinities  with  that  creed.  To  him,  as  to  the 
Justice,  it  was  neither  obsolete  nor  obsolescent  They  could  not  bring  themselves  to 
think  that  a  combination  of  good  men,  having  for  objects  the  preservation  of  individual 
liberty,  the  conservation  of  every  wholesome  activity  in  lesser  political  organisms  and 
in  the  states, — that  such  an  organization  deserved  to  perish  or  could  perish.  Surely, 
if  there  is  anything  written  plainly  in  all  history,  and  not  simply  in  our  history,  those 
two  noble  men  were  right  in  holding  that  the  strongest  vitality  in  the  nation  springs 
from  and  must  persist  with  vitality  in  the  states  as  strong. 

Mr.  Justice  Peckham's  individual  and  permanent  contribution  to  our  national  life 
will  be  looked  for,  of  course,  in  what  he  put  forth  in  this  chamber,  sitting  on  that 
Bench,  not  forgetting  his  share  in  the  work  to  which  his  name  could  not  be  in  anywise 
publicly  affixed.  A  proper  sentiment  attaches  to  the  labors  of  a  good  judge  here. 
Nothing  that  the  American  citizen  cherishes  as  a  possession  so  merits  his  veneration  as 
the  healing  law  outwardly  symbolized  by  this  room.  Gouverneur  Morris  almost  per- 
suades us  that  this  court,  unique  in  the  world  and  in  the  world's  annals  for  tbe  power 
and  responsibility  lodged  in  it,  moved  silently  and  unnoted  to  its  majestic  place. 
Shining  here,  its  influence  has  radiated,  constantly  and  powerfully,  over  the  complex 
ordering  of  our  lives  as  a  people.  We  may  be  sure  its  future  will  be  greater  rather  than 
less  great;  that  the  provision  of  the  Constitution  that  secures  unimpaired  the  obligation 
of  contracts  will  alone  make  certain,  as  Maine  foresaw,  that  with  the  wide  extension 
of  state-intruding  activities  in  the  fleld  of  economics  and  politics,  this  court  must  more 
and  more  serve  as  a  refuge  and  support  for  much  of  what  appears  to  one  now  as  best 
in  our  modes  of  life  and  in  our  national  aspirations.  €k>ing  with  us,  it  leads;  leading, 
it  holds  and  preserves.  The  supremacy  of  the  Constitution  and  the  intimate  fashion  in 
which,  ramifying  through  the  statutes,  it  touches  and  affects  every  form  of  activity 
amongst  us,  has  made  us — has  it  not? — in  affairs,  a  genuine  race  of  talkers,  if  not  of 
powerful  debaters.  As  a  new  people,  with  a  none  too  perfect  sense  for  law,  we  are  all 
lawyers.  Burke  has  sagaciously  said  that  even  a  failure  in  the  profession  of  law  stands 
almost  as  a  sort  of  qualification  for  other  things.  You  will  take  me  to  be,  Mr.  Chairman, 
not  invidious  of  speech,  but  solicitous  merely  to  illustrate  how  the  Constitution  and  the 
Supreme  Courts  as  its  interpreter,  have  transformed  the  American  people,  making  of 
them  a  huge  parliament  of  lawyers,  when  I  remind  you  that  in  the  Congress  there  are 
now  more  than  three  hundred  and  fifty  lawyers,  nearly  seventy  in  the  Senate,  more 
than  two  hundred  and  eighty  in  the  House  of  Representatives. 

I  ^hall  not  assume  to  appraise  Justice  Peckham's  work  on  the  Bench,  as  this  is 
shown  in  more  than  fifty  volumes  of  the  Reports.  I  am  content  to  say  he  was  a  strong; 
capable,  upright,  natural  judge.  What  he  saw,  he  saw  clearly;  what  he  believed,  he 
believed  fearlessly.    There  was  ^%  the  same  time  with  hm,  it  seemed  to  mSf  «t  least, 
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ft  eonsnmmate  inwardneas  of  mind,  intrepidity  ruling  there,  toa  Ko  soul  wo  cboiet 
that  eould  have  wished  in  behalf  of  this  tribunal  for  a  choicer  soul  to  be  here  and  labor 
here.  He  held  steadily  aloft  the  light,  not  only  for  those  repairing  hither  for  juatkib 
but  for  all  those  as  well  who  ponder  and  brood  over  our  destiny  as  a  people  and  as  a 
race. 

It  it  no  new  thing,  Mr.  Chairman,  to  say  that  no  new  thing  can  be  said  about 
death.  There  is  a  Breton  legend  that  on  one  night  of  the  year,  the  dead  in  the  great 
plain  of  Garnac  rise  and  throng  swiftly  and  noiselessly  to  the  rock  chapel  standing 
gloomily  there,  where  Death  himself,  ascending  into  the  pulpit,  discourses.  Death's 
discourses  are  not  preserved.  The  calm  and  wise  Goethe  found  himself  able  to  say  thai 
be  was  daily  taught  more  and  more  that  our  life  is  a  hell,  through  which  one  must 
struggle  as  one  best  can.    Matthew  Arnold  echoed  this,  and  declared*  moreover,  that — 

**We  are  here  as  on  a  darkling  plain, 
Swept  with  confused  alarms  of  straggle  and  flight. 
Where  ignorant  armies  clash   by   night** 

My  strong  admiration  and  cordial  affection  for  Mr.  Justice  Peckham  make  me  torn 
willingly  away  from  the  chill  of  a  despondency  bodied  in  language  like  that.  Not, 
believe  me,  because  I  am  to  pretend  to  have  a  knowledge  of  our  mystery  when  I  have 
no  knowledge.  There  is,  though,  a  better,  a  truer  note,  it  seems  to  me;  and  to  get 
this,  we  need  only  to  attend  once  again  our  Roman  preceptor.  I  would  adopt,  and  adopt- 
ing, adapt,  a  sentence  or  two  of  the  moving  sentences  of  prayer  with  which  Tkeitus 
eoncludes  his  fond  record.  I  would  say  of  our  dead  friend — and  may  I  not  venture  to 
hope  I  may  speak  for  all  here? — ^"If  there  is  any  home  for  the  departed,  if,  as  the 
wise  tell  us,  great  souls  perish  not  along  with  the  body,  may  he  rest  in  peaee,  gutescM 
ploet'de,  and  call  us  away  from  any  weak  regret  or  weaker  lament  to  a  sense  of  his 
virtues;  these  can  be  no  subject  for  either  sorrow  or  sighing.  Not  with  fleeting  praise 
do  we  seek  to  adorn  his  memory,  but  with  an  admiration  lasting  as  long  as  life,  and 
with  efforts  unceasing  to  emulate  him.  All  of  him  that  we  loved,  all  that  we  admired, 
abides  and  will  abide  in  onr  hearts.** 

BEMARK8  OF  MR.  CHARLES  E.  PATTERSON. 

Mr.  Chairman: 

1  come  here  with  no  set  speech,  but  I  feel  impelled  to  ask  the  indulgence  of  thb 
meeting  while  I  make  a  few  remarks. 

It  was  my  pleasure  and  my  great  honor  to  know  Mr.  Justice  PedLham  in  his  early 
manhood,  and  to  be  intimate  with  him  during  the  last  thirty  years  or  more  of  his  life. 
While  he  was  at  the  Bar  I  had  occasion  to  meet  him  as  an  antagonist  I  later  had 
occasion  to  be  associated  with  him  in  important  litigations,  and  in  this  way  I  think 
that  I  eame  to  know  him  as  those  knew  him  who  were  associated  with  him  on  the 
Bench.  They  learn  to  know  one  another  in  the  consultation  room.  They  learn  to  know 
his  qualities  better  than  they  would  have  known  when  seeing  him  in  the  court  roon  or 
meeting  him  as  an  adversary.  When  he  was  first  called  to  the  Bench,  there  were  many 
of  his  acquaintances  and  his  admirers  who  had  some  fear  that  the  life  that  he  had  led  as 
a  political  advocate,  and  as  having  an  interest  in  public  affairs,  would  lead  him  to  deviate 
from  purely  judicial  conduct;  but  they  need  not  have  feared,  for  the  ambition  of  his 
life  seemed  to  have  been  to  get  to  the  Bench  of  the  court  of  appeals,  where  his  father 
had  preceded  him.  Probably  it  is  not  known  to  many  of  you,  perhaps  to  none  of  you, 
that  in  1880  he  might  have  had  the  nomination  of  his  party  for  the  Presidency  of  the 
United  States.  In  the  convention  at  Cincinnati,  Samuel  J.  Tilden  had  declined  to  be  a 
candidate.  That  convention  had  conceded  to  New  York  the  privilege  of  naming  the 
candidate.  His  personal  friends  were  in  control  of  the  delegation  of  the  state  of  New 
York,  and  they  asked  him  that  he  take  the  nomination.  He  declined.  Again,  in  1882 
(when  Grover  Cleveland  was  nominated  for  Governor  of  the  state  of  New  York),  Mr. 
PedLham's  friends  were  in  control  of  that  convention,  and  they  tendered  him  privately 
the  nomination  for  the  governorship.  He  felt  that  the  place  that  he  wanted  to  M, 
that  he  eould  fill,  was  on  the  Bench. 
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To  lead  the  life  he  led  required  a  man  of  eourage.  But  he  dared  do  •yerythiiif 
that  became  a  man,  and  nothing  more.  I  remember  on  one  occasion  when  he  had  the 
oourage  to  stand  up  in  court  in  the  sUte  of  New  York,  and  request  the  jusUee  presiding 
at  the  trial  to  withdraw  from  that  trial,  because  of  his  intimate  relation*  with  tlia 
parties  on  one  side  of  the  case.  His  request,  of  course,  was  refused.  It  was  not  long 
after  that  that  in  an  important  trial  in  the  state  of  New  York  a  party  accused  of  eruM 
took  occasion  to  hand  up  a  paper,  not  making  his  demands  in  open  court,  asking  thai 
the  decision  on  questions  involved  in  that  case  might  be  regarded  as  having  been  pre- 
judged by  the  presiding  judge,  and  transferred  to  another  court  That  request  was 
indignantly  refused,  and  the  members  of  bar  who  appeared  for  the  defense  in  that  ease 
were  adjudged  guilty  of  contempt  of  court.  The  senior  counsel  were  subjected  to  • 
fine;  all  to  a  reprimand,  and,  if  I  recollect  correctly,  the  present  junior  Senator  from 
the  state  of  New  York  was  one  of  those  who  escaped  with  a  reprimand. 

The  request  of  Mr.  Justice  Peckham,  then  Mr.  Peckham,  in  the  case  I  have  spoken 
of,  was  regarded  by  many  as  a  piece  of  audacity.  It  was  not  that  He  dared  to  do 
what  the  interest  of  his  clients  demanded,  and  he  did  that  duty  fearlessly. 

It  has  been  said  that  the  wings  of  human  life  are  plumed  with  the  feathers  of  death. 
Yet  death  does  not  come  to  all  with  the  passing  away  of  the  body.  The  works  of  Mr. 
Justice  Peckham  will  live.  For  centuries  the  impression  that  he  has  made  upon  the 
jurisprudence  of  this  country  will  be  lasting.  When  I  think  of  him,  I  think  of  tboee 
lines  of  Goldsmith: 

**As  some  tall  cliff  that  lifts  Its  awful  form, 
Swells  from  the  vale  and  midway  leaves  the  storm—* 
Though  round  Its  breast  the  rolling  clouds  are  spreadt 
Eternal  sunshine  settles  on  Its  head.'* 

The  resolutions  were  adopted,  and,  on  motion  of  Mr.  William  A.  Maury,  the  meetfaif 
■djoumed. 

Supreme  Oouri  of  the  United  8tate$,  Monday,  January  10,  1910, 

Present:  The  Chief  Justice,  Mr.  Justice  Harlan,  Mr.  Justice  Brewer,  Mr.  Justioe 
White,  Mr.  Justice  McKenna,  Mr.  Justice  Holmes,  Mr.  Justice  Day,  and  Mr.  Justioe 
Lurton. 

Mr.  Attorney  General  Wickersham  addressed  the  court  as  follows: 

May  it  please  the  court,  I  am  requested  by  the  members  of  the  Bar  of  this  court  to 
present  for  entry  upon  your  records  the  resolutions  recently  adopted,  expressing  their 
profound  sorrow  in  the  death  of  Mr.  Justice  Peckham,  and  their  sincere  tribute  to  hie 
high  character  and  eminent  service  to  the  country.     These  resolutions  are  as  follows: 

"Reeolved,  That  the  Bar  of  the  Supreme  Court  of  the  United  States  deeply  deplore 
the  death  of  Rufus  W.  Peckham,  Associate  Justice  of  the  Supreme  Court,  and  desire 
to  place  upon  record  an  expression  of  the  respect  and  esteem  in  which  Justice  Peckham 
was  held,  and  of  regret  for  the  loss  which  the  court,  the  Bar,  and  the  country  have 
suffered  in  his  untimely  death. 

"For  twenty-four  years  he  was  an  able  and  successful  advocate  at  the  bar  of  hie 
native  state  of  New  York.  For  twelve  years,  by  the  election  of  his  people,  he  was  a 
member  of  the  highest  court  of  original  jurisdiction  and  of  the  eourt  of  last  resort  of 
that  state.  For  fourteen  years  he  sat  upon  the  Bench  of  the  Supreme  Court  of  the 
United  States.  For  a  full  half  century  he  served  the  cause  of  justice  without  fear  and 
without  reproach.  His  learning  and  strong  powers  of  reasoning  preserved  the  standards 
of  the  law.  His  knowledge  of  affairs  and  the  breadth  and  vigor  of  his  sympathies  with 
the  life  and  men  of  his  time  saved  his  judgments  from  pedantry,  and  made  them  effective 
instruments  for  the  application  of  the  old  principles  to  new  conditions.  Hie  published 
opinions  constitute  a  substantial  and  valuable  contribution  to  the  development  of 
American  law.  The  virile  and  courageous  independence  of  his  strong  character,  its 
integrity  and  its  purity,  created  and  justified  universal  confidence  in  his  judicial  sets. 
The  influence  of  his  life  and  the  effect  of  his  work  have  contributed  powerfully  to 
promote  that  respect  for  law  and  for  the  courts  of  our  country  which  underliee  all  of 

institutions. 

^ReeoUfed,  Thel  ttm  Attonugr  General  be  asksd  lo  present  ttee^  rseolatiomi  to  the 


«ourt,  with  the  request  that  they  he  entered  upon  the  reoords,  and  that  the  ehairraaa 
of  this  meeting  be  directed  to  send  to  the  family  of  the  late  Mr.  Justice  Peckham  a  eoiry 
of  the  resolutions  and  an  expression  of  our  sympathy  for  them  in  the  loss  whkh  they 
have  sustained." 

These  resolutions  of  the  Bar  are  intended,  in  some  measure,  to  express  not  alons 
th«  sense  of  personal  bereavement  which  is  so  deeply  felt  by  the  immediate  friends  and 
associates  of  Mr.  Justice  Peckham,  but  a  just  and  fitting  estimate  of  his  life  and  labors 
as  they  are  known  and  esteemed  by  his  countrymen. 

The  extent  of  the  contribution  of  a  single  member  to  the  work  of  this  court  it  as 
difficult  of  exact  ascertainment  as  is  his  influence  upon  its  judgments.  Only  as  he 
speaks  through  the  published  opinions  which  he  is  directed  to  announce  can  the  Bar  or 
the  people  know  the  extent  or  the  character  of  his  service.  His  devotion  to  the  duties 
of  his  high  place,  his  persuasive  insistence  upon  the  right  as  it  is  given  him  to  see  it» 
his  painstaking  industry,  his  aid  in  council,  his  personal  characteristics, — all  these  are 
attributes  which  intimate  friends  may  know,  and  which  may  be  revealed  now  and  agaia 
in  the  convincing  earnestness  of  some  striking  opinion,  but  which  have  their  full,  frss 
play  only  among  his  colleagues  on  the  Bench. 

Looking  back  with  this  light  upon  the  services  of  Rufus  Wheeler  Peckham,  it  is  not 
beyond  the  truth  to  say  that  in  the  period  of  his  service  on  the  Bench  no  man  eantriboted 
more  than  he  to  the  learning  and  development  of  the  law. 

He  came  of  a  family  of  lawyers  and  judges.  His  father,  his  brother,  his  sons  made 
this  profession  the  work  of  their  lives.  Though  the  span  of  his  own  life  was  little 
beyond  seventy  years,  more  than  half  of  it  was  devoted  to  the  public  administration 
of  the  law  of  his  State  and  his  country.  Though  the  period  of  his  service  in  this  court 
was  less  than  fifteen  years,  it  is  perhaps  not  too  much  to  say  that  in  no  other  period 
of  our  history  has  the  jurisprudence  of  the  country  been  more  profoundly  affected 
by  the  new  conditions  and  the  new  problems  that  have  arisen  as  incident  to  our  national 
growth  and  development.  It  has  been  largely  during  these  fifteen  years  that  the  graver 
questions  involved  in  the  effort  of  the  national  government  to  cope  with  the  great 
industrial  problems  arising  out  of  our  unexampled  commercial  expansion  have  found 
their  way  to  this  court.  It  has  been  wholly  within  these  fifteen  years  that  our  relations 
with  foreign  possessions,  and  the  interpretation  of  our  laws  for  the  government  of  alien 
peoples,  have  been  here  debated  and  determined. 

In  this  work  Mr.  Justice  Peckham  did  his  full  share.  No  one  can  examine,  even 
cursorily,  the  deliverances  of  this  court  during  the  last  decade  and  a  half  without  being 
impressed  by  the  tremendous  volume  of  it  which  came  from  his  hand  and  brain.  In 
that  time  he  wrote  nearly  four  hundred  opinions.  They  dealt  with  every  aspect  of 
the  law.  But  more  striking  than  the  number  is  the  fact  that  so  many  of  them  are 
to-day,  and  will  ever  remain,  the  leading  and  familiar  cases  upon  the  great  questions 
with  which  they  dealt.  No  tribute  to  the  life  and  work  of  Mr.  Justice  Peckham  eould 
find  a  higher  sanction  than  the  mere  citation  of  his  opinions  in  such  cases  as  Maxwell 
T.  Dow,  Hopkins  v.  United  States,  the  Addyston  Pipe  Case,  the  Trans-Missouri  and  the 
Joint  Traffic  Association  Cases,  Montague  v.  Lowry,  Lochner  ▼.  New  York,  Ex  parts 
Young, — cases  which  reveal  his  great  learning  and  industry. 

But  we  cannot  garner  up  his  work  as  men  would  bind  the  harvest  of  a  season.  It 
has  enriched  the  whole  field  of  our  national  jurisprudence,  and  for  all  time  the  yield 
will  be  the  better  for  his  labor. 

If  it  please  the  court,  I  have  the  honor  to  move  that  the  resolutions  adopted  by  the 
Bar  be  entered  at  large  upon  the  records  of  this  court. 

The  Chief  Justice  responded: 

The  resolutions  and  the  remarks  by  which  they  are  accompanied  will  be  spread  upos 
our  records  as  deserved  tributes  to  the  memory  of  the  brother  who  has  so  recently  beea 
taken  from  us.  Whatsoever  things  are  true  and  honest,  just,  and  of  good  report^ 
are  the  things  which  the  record  of  the  life  of  Mr.  Justice  Peckham  displays.  Its 
striking  characteristic  is  the  single-roindedness  of  his  devotion  to  judicial  duty.  It  ssay 
be  said  of  him,  as  it  was  of  Mr.  Justice  Story,  that  "in  all  his  commerce  with  the  worM 
and  in  his  intercourse  with  the  circle  of  his  friends,  the  predominance  of  his  judieial 
character  was  manifeat."  H^  4isch|ir|^  hit  judicial  duties  aot  as  upoa  eompulsioa.  ha% 
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beemute  lie  1ov«d  thttn.  It  ran  in  his  blood,  and  he  profoundly  believed  that  juitlee  waf 
"the  great  interest  of  man  on  earth." 

"Aa  a  man  thinketh,  so  is  he;"  and  aa  this  man  was,  so  was  his  style, — simple, 
forcible,  and  direct.  He  aimed  to  do  substantial  justice  in  an  intelligible  way,  dealing 
in  no  strained  inferences,  nor  muddling  definite  results  by  qualifying  his  qualificationa 

His  opMuona,  from  the  first,  in  volume  160  of  our  Reports,  to  the  last,  in  volume 
214,  are  all  lucid  expositions  of  the  matter  in  hand,  and  many  of  them  of  peculiar 
gravity  and  importance  in  the  establishment  of  governing  principles.  He  sought  to  avoid 
the  curse  denounced  on  the  removal  of  landmarks  while  meriting  the  blessing  accorded 
to  their  wise  re-enforcement.  His  death  is  a  serious  loss  to  the  cause  of  jurisprudence, 
to  this  court,  and  to  his  country.  I  cannot  trust  myself  to  speak  of  the  loss  to  his 
brethren  of  this  lovable  and  beloved  comrade.  We  cannot  but  be  exceeding  sorrowful  aa 
we  recall  the  touch  of  the  vanished  hand  and  the  sound  of  the  voice  that  is  still.  "Let 
us  alone,"  sang  the  Lotos  Eaters.  "What  is  it  that  will  last?"  We  find  the  answer  in 
the  example  of  this  distinguished,  faithful,  and  thorough  life,  which,  "though  the  whole 
world  turn  to  coal,  then  chiefiy  lives." 

Mr.  Elihu  Root  presented  to  the  court  the  resolutions  adopted  at  a  meeting  of  the 
members  of  the  Bar  of  the  state  of  New  York,  in  memory  of  Mr.  Justice  Peckham,  and 
it  waa  ordered  that  they  be  placed  on  file. 

RESOLUTIONS 

ADOPTED  BT  THS 

NEW  YORK  STATE  BAR  ASSOCIATION. 

To  the  New  York  State  Bar  AMsodation: 

The  undersigned,  appointed  aa  committee  to  present  resolutions  to  this  Aasoeiatlon 
with  regard  to  the  late  Mr.  Justice  Peckham,  hereby  present  the  accompanying 
Resolutions. 

Dated  Deeember  9,  1009. 

William  B.  Homblower, 

Chairman. 
Joseph  H.  Choate^ 
Alton  B.  Parker, 
Louis  Marshall, 
Francis  Lynde  Stetson, 
John  G.  Milburn, 

Committee. 
Resolutions  adopted  by  the  New  York  State  Bar  Association  at  a  special  meeting 
held  in  the  city  of  Albany  on  the  evening  of  Thursday,  December  9,  1909: 

Retolved,  That  the  New  York  State  Bar  Association  desires  to  express  its  profound 
■enee  of  the  great  loss  which  the  Judiciary,  the  Bar,  and  the  public  at  large  have  suffered 
by  the  death  of  Mr.  Justice  Rufus  W.  Peckham,  Associate  Justice  of  the  Supreme  Court 
of  tlie  United  States.  The  members  of  the  Bar  of  this,  his  native  state,  feel  that  loss 
in  a  peculiar  and  special  degree,  and  we  adopt  the  following  memorial,  to  be  spread 
upon  our  minutes. 

Rufus  W.  Peckham  waa  bom  in  the  city  of  Albany  in  1838.  He  was  the  son  of 
one  of  our  most  distinguished  jurists,  who  rounded  out  his  career  by  serving  upon  the 
Bench  of  the  highest  court  of  the  state,  and  whose  life  was  cut  short,  while  still  in  the 
full  vigor  of  his  powers,  by  a  terrible  catastrophe  at  sea.  Bearing  his  father's  name  and 
strongly  resembling  him  in  his  physical,  mental,  and  moral  characteristics,  Rufus  W. 
Peckham  had  an  hereditary  claim  to  the  regard  and  esteem  of  his  fellow  citizens  of  thia 
state.  His  is  one  of  the  rare  instances  in  which  the  honors  of  the  father  have  descended 
naturally  to  the  son.  He  and  his  elder  brother,  Wheeler  H.  Peckham,  became  eminent 
members  of  the  profession,  and  achieved  for  themselves  a  distinction  worthy  of  that  which 
had  been  bequeathed  to  them  by  their  father. 

Rufua  W.  Peckham  practised  law  for  many  years  in  the  city  of  Albany  with  ability 
and  sucoeaa.  Ha  waa  a  man  of  vigorous  and  forceful  character;  frank  and  out-spoken 
and  conrafsava  In  avairy  relation  of  Ula.    In  the  praetioa  of  hia  profanion  ho  won  the 
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tupccfc  and  admiratioB  of  bii  brethren  of  the  Bar,  the  membert  of  the  Beneh,  and  tha 
public  at  large. 

He  waa  elected  a  justice  of  the  supreme  court  of  this  state  more  than  twenty-fi^ 
/ears  ago,  and  until  his  death  he  remained  continuously  in  judicial  office,  so  that  to 
Tery  few  of  the  members  of  this  Association  was  he  known  otherwise  than  aa  a  judge, 
and  for  most  of  us  it  is  difficult  for  us  to  think  of  him  except  as  we  remember  him  in 
the  performance  of  his  judicial  functions,  or  aa  we  met  him  personally  and  socially,  from 
time  to  time,  during  his  judicial  career. 

Elected  to  the  supreme  court  of  this  state  in  1S83;  transferred  to  the  court  of 
appeals  of  the  state  January  1,  1887,  and  to  the  Supreme  Court  of  the  United  States 
in  January,  1896,  and  dying  in  the  full  vigor  of  his  ripe  manhood  in  1009,  while  still 
■erving  on  the  Bench,  he  has  been  to  the  members  of  the  Bar  of  this  state  for  a  quarter 
of  a  century  our  ideal  of  judicial  character  and  conduct  His  intellectual  perceptions 
were  keen  and  penetrating;  his  powers  of  analysis  of  intricate  questions  of  fact  tnd 
law  were  unexcelled;  his  terse,  forcible,  and  vigorous  expressions  of  his  conclusions,  as 
embodied  in  the  opinions  which  he  from  time  to  time  delivered  in  the  various  courts  of 
which  he  was  a  member,  will  always  remain  to  illuminate  the  path  of  searchers  for  the 
doctrines  of  our  jurisprudence,  as  set  forth  in  judicial  decisions.  His  absolute  and 
unyielding  impartiality  and  integrity  were  such  marked  characteristics  that  it  was 
impossible  for  any  one  to  so  much  as  suspect  that  he  was  conscious  of  either  fear  or 
favoritism,  no  matter  who  were  engaged  in  a  cause  before  him,  or  what  might  be  the 
interests  involved.  It  was  impossible  for  Rufus  W.  Peckham  to  think  except  in  a  straight 
line  from  premise  to  conclusion,  according  to  the  logic  and  reason  of  tha  case,  as  he 
saw  them.  All  must  agree  that  the  conclusions  reached  by  Judge  Peckham  were  the 
honest  conclusions  of  an  open-minded  judge,  and  they  were  expressed  in  clear  and  con- 
vincing language  which  bespoke  the  sincerity  and  the  ability  of  the  man. 

Not  only  was  Judge  Peckham  our  ideal  of  a  judge  in  ability,  character,  and  conduct, 
but  he  had  the  judicial  manner  upon  the  Bench;  always  courteous  yet  dignified;  his  occa- 
sional colloquies  with  counsel  arguing  before  the  court  were  always  with  the  purpoae  of 
acquiring  information  or  obtaining  the  views  of  counsel,  and  not  with  the  purpose 
of  indulging  in  controversy.  His  keen  and  incisive  questions  to  counsel  left  no  doubt 
of  his  desire  to  arrive  at  the  very  truth  of  the  case,  and  left  no  sting  behind. 

And  now,  what  shall  we  say  of  Judge  Peckham  as  a  man  and  as  a  friend?  As 
we  have  already  said,  there  are  few  of  us  who  can  remember  him  in  the  days  before 
he  became  a  judge,  in  the  freedom  from  restraint  and  reserve  of  ordinary  professional 
life.  But,  to  those  of  us  who  knew  him  only  as  a  judge,  when  he  was  surrounded  to 
some  extent  by  that  undefined,  but  always-felt  distinction  between  the  Bench  and  the 
Bar,  Judge  Peckham  preserved,  even  after  he  became  a  Justice  of  the  Supreme  Court 
of  the  United  States,  a  geniality  and  a  kindliness  which,  in  social  intercourse,  made  him 
peculiarly  attractive.  We  would  not  call  him  affable,  for  that  implies  a  certain  amoumt 
of  condescension,  and  there  was  nothing  of  condescension  about  Rufus  Peckham.  He 
never  seemed  conscious  of  his  honors,  nor  did  he  feel  it  necessary  to  maintain  an  attitude 
of  judicial  reserve,  but  to  his  dying  day  he  was  the  same  hearty,  outspoken,  warm-hearted 
Rufus  Peckham  that  some  of  us  knew  in  our  earlier  days. 

It  is  hard  for  us  to  realize  that  the  life  and  the  judicial  career  of  this  emiatBt 
son  of  New  York  state  are  at  an  end.  His  sturdy  intellectual  honesty,  his  absolQte 
and  exclusive  devotion  to  judicial  duty,  and  his  sterling  common  sense,  made  him  an 
invaluable  member  of  the  great  tribunal  which  he  so  fitly  graced.  The  influence  which 
ka  has  exerted  upon  the  jurisprudence  of  this  state  and  of  this  country  cannot  be 
overestimated.  As  has  been  frequently  remarked,  it  is  one  of  the  advantages  which  tha 
judicial  function  possesses  over  that  of  the  advocates  of  the  Bar,  that  while  the  fame 
of  the  latter  vanishes,  with  rare  exceptions,  with  the  brain  and  the  voice  which  gave  it 
life,  the  fame  of  the  former  is  written  imperishably  in  the  volumes  of  official  reporta, 
which  will  be  handed  down  from  generation  to  generation.  The  name  and  the  fame  of 
Rufus  W.  Peckham  will  last  aa  long  aa  the  decisions  of  the  court  of  appeals  of  thia 
state  and  of  the  Supreme  Court  of  the  United  States  are  quoted  aa  authority. 

Thb  Association  extends  to  the  bereaved  widow  and  family  our  deepest  and  pro* 
found  sympathy,  and  begs  to  assure  them  that  the  membera  of  the  Bar  of  this 
are  fallow  movBan  with  theas  In  thair  great  ioak 
IMS 
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S^npvtmt  C0itrt  of  the  tUnitcd  J^tates. 

OCTOBKB  Tebm,  1909. 
IN  MEMORIAM  DAVID  J08IAH  BREWER. 

The  Bar  of  the  Supreme  Court  of  the  United  States  and  the  officers  of  the  oonrt  mel 
te  the  court  room  in  the  Capitol  at  12  o'clock,  noon,  Saturday,  April  30,  1910. 

On  motion  of  Mr.  William  F.  Mattingly,  Mr.  Charles  Curtis  was  called  to  the  ehair, 
and  Mr.  James  H.  McKenney  elected  Secretary. 

On  taking  the  chair,  Mr.  Curtis  said: 

Oentlemen  of  the  Bar: 

We  are  met  to-day  to  do  honor  to  the  memory  of  a  distinguished  jurist  sent  forth  Vy 
the  state  of  Kansas.  Justice  Brewer  was  an  American  and  a  son  of  an  American  im 
every  characteristic  and  in  every  attribute.  His  demise  was  not  only  a  loss  to  Kansas^ 
tut  a  loss  to  the  country  as  well.    His  memory  is  respected  accordingly. 

His  administration  upon  the  Bench  of  the  Supreme  Court  of  the  United  States  will 
§fp  down  in  history  as  that  of  a  just  judge^  a  broad-minded  statesman,  a  great  lawyer, 
and  a  man  able  to  take  his  stand  on  the  highest  pinnacle  of  modern  thought,  seeking  not 
technicalities,  but  going  to  the  very  foundation  of  the  legal  structure  of  whose  comer 
stone  he  was  an  integral  part. 

Justice  Brewer  is  mourned,  therefore,  not  simply  as  a  man  who  embodied  within 
himself  all  the  lovable  traits  which  men  admire;  he  is  also  mourned  because  in  his 
df.ath  there  passed  away  one  who  made  his  impress  upon  humanity;  one  whose  aim  ia 
life  was  for  the  betterment  of  the  country,  the  people,  and  the  government. 

Justice  Brewer  has  gone  to  his  great  reward,  but  he  will  continue  to  live  in  the 
memory  and  in  the  hearts  of  those  who  knew  him. 

In  his  passing  this  court  lost  one  of  its  greatest  members,  the  Bar  one  of  its  ablest 
Istwyers,  the  country  a  broad-minded  Christian  man. 

The  Chair  appointed  the  following  committee  on  resolutions: 

COMMHTKE  ON  RESOLUTIONS. 

Mr.  William  E.  Borah,  Chairman;  Mr.  William  Warner;  Mr.  J.  P.  Dolliver;  Mr. 
<;.  D.  Clark;  Mr.  R.  Wayne  Parker;  Mr.  Henry  M.  Teller;  Mr.  George  R.  Peck;  Mr. 
J/ohn  S.  Runnells;  Mr.  Charles  Blood  Smith:  Mr.  Charles  W.  Bunn;  Mr.  Qardiner 
laihrop;  Mr.  R.  Ross  Perry;  Mr.  Henry  B.  Davis;  Mr.  A.  S.  Worthington;  Mr.  A.  B. 
l^ruwne;  Mr.  J.  J.  Darlington. 

Mr.  William  E.  Borah,  for  the  committee,  reported  the  following  resolutions: 

RESOLUTIONS. 

Re»olved,  That  the  Bar  of  the  Supreme  Court  of  the  United  States  deeply  deplore 
the  death  of  the  late  David  J.  Brewer,  Associate  Justice  of  the  Supreme  Court,  and 
desire  to  place  upon  record  an  expression  of  the  respect  and  esteem  in  which  Justice 
Brewer  was  held,  and  of  regret  for  the  loss  which  the  court,  the  Bar,  and  the  country 
have  suffered  in  his  untimely  death. 

His  judicial  career  was  one  of  exceptional  length  and  of  marked  distinction  and 

suceess.     Elected  judge  of  the  district  court  of  the  first  judicial  district  of  the  state  of 

Kansas  in   18Gi;   three  times  elected  a  justice  of  the  supreme  court  of  the  state  of 

IS  ansae;   appointed   in    1884  judge  of  the  circuit  court  of  the  United  States   for  the 

eighth   circuit;    appointed   a   Justice  of   the   Supreme   Court  of   the   United  States   in 

December,  1889,  it  will  be  observed  that  for  nearly  fifty  years  he  discharged  the  high  and 

eeered  dutiM  of  a  judge.    In  tliia  long  service,  in  the  vast  number  of  opinions  which  be 
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wrote,  the  infinite  variety  of  legal  principles  considered  and  treated,  the  learning 
wisdom  displayed,  the  consecration  and  fidelity  ever  and  always  evidenced,  will  be  fomid 
his  only  fitting  eulogy.  His  remarkable  grasp  of  the  underlying  principles  upon  which 
our  whole  structure  of  government  rests,  his  unswerving  fidelity  to  the  fixed  rules  of 
order  and  stability  so  essential  and  so  often  sorely  tested,  his  strong,  positive,  upright^ 
fearless  character,  his  power  of  sustained  intellectual  effort,  place  him  easily  among  the 
great  judges  of  his  day  and  time.  No  one  ever  doubted  his  purity  of  life,  bis  integrity 
•f  purpose,  and  all  who  read  and  consider  his  legal  opinions  pay  homage  to  his  profound 
intellect  Those  who  knew  him  are  quick  to  testify  to  his  tender  and  considerate  naturs^ 
and  those  who  must  be  content  to  find  his  character  in  his  opinions  scattered  through 
many  state,  circuit,  and  Supreme  Court  decisions  will  never  doubt  his  probity  or  his 
power  as  a  jurist. 

Resolved,  That  the  Attorney  General  be  asked  to  present  these  resolutions  to  tiis 
eourt,  with  the  request  that  they  be  entered  upon  the  records,  and  that  the  Chainnaa 
of  this  meeting  be  directed  to  send  to  the  family  of  the  late  Justice  Brewer  a  copy  ol 
the  resolutions,  and  an  expression  of  our  sympathy  for  them  in  the  loss  which  th^ 
have  sustained. 

REMARKS  OF  MR.  WILLIAM  E.  BORAH. 

Mr.  Chairman: 

The  resolutions,  though  couched  in  earnest  and  sincere  language,  eeem  but  inad»> 
quately  to  express  the  sorrow  which  we  all  feel  in  the  unexpected  death  of  Justiee 
Brewer.  In  fact^  anything  we  may  write  and  spread  upon  the  records  can  denote  in  but 
a  feeble  way  the  bereavement  of  friends  or  the  loss  to  the  country  at  large. 

The  truest  measure  of  his  work,  his  rarest  tribute,  are  to  be  found  in  the  opinions 
which  he  wrote  and  the  services  he  rendered  as  a  member  of  this  great  tribunaL 
He  was  commensurate  in  dignity,  in  character,  and  in  intellect  with  the  tribunal 
upon  which  he  sat.  Its  traditions,  its  influence,  and  its  power  found  appropriate  expres- 
sion in  the  masterful  intellect  and  commanding  personality  of  the  great  jurist.  His 
mastery  of  judicial  expression,  his  wide-reaching  and  comprehensive  knowledge  of  the 
law,  his  searching  insight  into  the  genius  of  our  institutions,  moreover,  that  keen  sense 
of  justice,  the  highest  faculty  of  human  endowment,  which  seems  sometimes  in  the  per- 
plexing questions  which  confront  a  court  to  seize  upon  and  incorporate  principles  found 
in  no  code  and  written  in  no  book,  rendered  him  not  only  serviceable  and  efficient,  but 
distinctly  an  ornament  to  the  court  where  have  presided  the  present  venerable  Chief 
Justice  and  Chase  and  Waite  and  Taney  and  Marshall. 

But  he  was  not  alone  a  great  judge.  Guarding  well  and  jealously  the  proprieties 
which  hedge  about  a  court,  always  mindful  that  justice  associated  with  partisanship 
or  prejudice  is  the  humiliation  of  a  proud  people,  nevertheless  his  sympathetic  nature, 
his  many-sided  mind,  his  militant  spirit  led  him  often  into  the  field  of  general  discussion. 
He  abhorred  hypocrisy  and  all  species  of  the  demagogue.  He  demanded  that  men  be 
intellectually  sincere  as  well  as  morally  honest.  He  loved  our  institutions,  and  held 
them  sacred  to  the  preservation  of  human  happiness  and  human  liberty.  He  looked 
upon  all  tendencies  and  customs  which  would  seem  to  undermine  them  aa  the  crusader 
would  watch  the  crescent's  bnleful  shadow  fall  athwart  his  altar.  He  was  upon  the 
hopeful,  progressive  side  of  every  queatiiin.  He  did  not  believe  that  the  human  race 
had  ceased  its  march.  He  felt  and  thought  he  knew  that  our  form  of  government, 
our  institutions,  were  sutricicnt  as  framed  to  admit  of  mankind's  highest  development, 
and  to  encompass  and  preserve  the  intellectual  wealth  within  the  wide  reach  of  the 
highest  progress.  He  pleaded  always  for  a  conscientious,  free,  unburdened  citizenships 
and  at  the  same  time  yielded  nothing  in  his  advocacy  of  holding  inviolate  the  guaran- 
ties of  property.  He  accepted  in  full  faith  the  professed  tenets  and  teachings  of  the 
Republic,  and  smote  with  merciless  force  the  vicious  principles  and  practices  which 
constantly  burden  a  peaceful  people  with  the  display  and  ostentation  of  perpetual  war. 
Strong',  oarnrst.  pn>;jre88ive,  he  moved  among  his  distin^'uished  associates  and  count- 
less frieiKis  to  the  very  last,  as  indeed  he  was,  an  earnest,  active,  ideal  citixen.  While 
retiring  for  the  slumb<>rs  of  the  night,  wholly  unconscious  of  the  summov  at  hand,  he 
died  at  he  had  lived,  in  expectation  with  to-morrow*s  dawn  ol  M^erly  aad  faithf«l|f 
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dUa^arging  the  duties  and  obligatione  impoeed  by  hie  high  station.  Lawyer,  jurisi^ 
orator,  publieiet,  humanitarian,  an  exemplary  Chrittian  citizen,  Justioe  David  J.  Brewer 
was  one  of  those  stately  and  sublime  figures  which  seem  as  finished  and  complete  as  the 
statue  which  moves  into  view  from  under  the  spell  of  the  inspired  chisel.  Perhaps 
if  we  could  know  the  guiding,  controlling  principle  around  which  this  beautiful  life 
grew  and  ripened  into  strength,  symmetry,  and  wisdom  it  would  be  found  expressed  in 
the  words  of  Carlyle:  "There  is  justice  here  below,  and  even  at  bottom  there  is  nothing 
else  but  justice.    Forget  that  and  thou  hast  foigotten  all." 


REMARKS  OF  MR.  HENRY  E.  DAVia 


Mr.  Chairman: 

To  me,  a  native  and  lifelong  resident  of  this  city,  this  occasion  peculiarly  appeals. 
I  well  remember,  when  a  mere  boy,  my  first  entrance  into  this  room,  when  I  was  bidden 
to  look  upon  the  figure  who  sat  where  you  now  sit,  the  venerable  Taney,  then  within  a 
brief  year  of  his  summons  hence.  At  that  time  the  Bar  of  the  Supreme  Court  was 
comparatively  small  in  number,  and  its  business  was  performed  very  largely  by  the 
local  members  of  the  Bar.  Visitations  of  nonresident  counsel  here  were  then,  by  com- 
parison, few,  and  there  existed  at  that  time  between  the  Bench  and  our  local  Bar 
a  fellowship,  to  the  adequate  description  of  which  no  words  of  mine  are  equal.  At  that 
time  this  great  court,  so  far  as  it  had  been  called  upon  to  do  constructive  work  at  all, 
had  engaged  itself  with  the  questions  arising  out  of  the  Constitution,  and  with  a  deter- 
mination of  the  principles  which  that  great  instrument  embodies  and  speaks.  It  was 
not  until  comparatively  some  years  later  that  the  constructive  character  of  the  work 
of  the  court  changed,  taking  en  merely  a  new  phase. 

Scarce  twenty  years  after  I  looked  upon  the  great  figure  of  Taney  it  was  my 
privilege  to  be  enrolled  in  the  membership  of  this  Bar,  and  during  those  intervening 
twenty  years  a  change  had  eome  over  conditions  here  which  those  of  us  belonging  here 
could  not  fail  to  notice.  As  respects  the  Bar,  its  numbers  had  been  greatly  swelled* 
As  respects  the  number  of  practising  lawyers,  the  local  Bar  began  to  give  place  to  the 
Bar  at  large.  So,  when  I  made  my  bow  to  this  court,  it  was  the  Bar  of  the  country, 
rather  than  that  of  the  District  of  Columbia,  which  was  most  in  evidence  before  it. 
By  that  time  there  had  been  built  up  by  this  court  a  great  jurisprudence,  growing  out 
of  the  questions  brought  on  by  the  Civil  War,  notable  among  them  the  great  land  law, 
which  may  be  said  to  have  been  made  a  distinct  jurisprudence  by  those  two  giants  of 
this  Bench,  Justice  Field  and  Justice  Miller.  But  there  still  remained  the  old  flavor 
of  eompanionship  between  the  Bench  and  our  local  Bar.  At  that  time  it  was  still  our 
privilege  to  meet  the  members  of  the  Bench  in  social  converse,  and,  indeed,  to  attend 
their  houses  in  turn  when  they  themselves  were  our  hosts. 

Since  that  day  something  more  than  a  quarter  of  a  century  has  passed,  and  this 
eourt  is  now  engaged  in  still  another  great  line  of  constructive  work,  growing  out  of 
the  enormous  spread  of  commercial  relations,  so  that  to-day,  if  I  may  so  state  without 
apparent  necessity  for  qualification,  a  great  part  of  the  work  of  this  body  is  engaged 
in  construing,  preserving,  expanding,  and  applying  a  single  phrase  which  came  from 
the  lips  of  the  great  Marshall  respecting  the  power  of  Congress  to  regulate  commerce. 
Other  incidents  will  occur  to  all  without  my  naming  them. 

As  respects  the  relations  between  Bench  and  Bar,  it  cannot  fail  to  have  been 
noticed  by  those  who  belong  here  locally  that  a  change  has  come, — a  change  which, 
without  rendering  us  less  friendly  and  less  social  in  intercourse,  has  yet  limited  tho 
relations  between  Bench  and  Bar  to  an  extent  that  some  of  us  cannot  think  of  without 
regret. 

I  mention  these  matters  because  the  span  of  Justice  Brewer's  professional  and 
judicial  life  covers  the  entire  period  of  which  I  speak.  He  was  appointed  to  the  Bench 
in  Kansas  a  year  after  Taney  went  to  his  rest  He  wore  the  ermine  until  it  may  be 
sard  that  he  was  "called  home''  in  it.  He  touched  all  these  points  and  periods  in  the 
history  of  the  eourt.  He  touehed  all  these  matters  in  respect  of  jurisdiction  and  juris- 
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pmdfiBoe  to  whieh  I  bay*  iMperfeetltj  alladed,  and  now  that  lie  hat  laid  hia  Imrdaa 
I  think  it  fair  to  tay— I  think  it  proper  to  eay— that  he  exemplified  in  hU  life  tha 
of  one  whose  eontaet  with  the  Federal  law  was  more  complete  than  that  of  any 
man  who  ever  sat  upon  thie  Bench.    That  side  of  him  has  already  been  adequately  epokea 
•f.    It  remains  for  me  only  to  ipeak  the  thought  that  was  in  my  mind  when  I 

As  respects  the  relations  between  this  great  court  and  its  members,  on  the  one 
and  the  members  of  the  Bar,  on  the  other,  I  have  eome  to  look  upon  Justice  Brewer 
as  both  a  link  and  a  surviyal.  I  love  to  think  of  him,  not  as  the  great  jurist  that  he 
was,  not  as  the  great  statesman  that  he  was,  not  as  the  great  exponent  of  the  eiTie 
Tirtues  that  he  was,  but  I  love  to  look  upon  him  as  he  always  was  to  us, — as  our  feUow 
townsman,  our  neighbor,  and  our  friend.  Whatever  may  have  been  his  impression  upon 
the  country  at  large,  that  speaks  for  itself.  But  it  belongs  to  us,  who  live  here  in  this 
beautiful  city,  to  have  enjoyed  a  side  of  Justice  Brewer's  character,  the  near  apprecia- 
tion of  which  was  our  proud  privilege  and  will  be  our  pleasant  memorial  of  hiok 
Brewer  the  judge.  Brewer  the  statesman,  Brewer  the  great  civic  apostle,  belongs  to  ths 
eountry  at  large;  but  Brewer  the  man.  Brewer  the  neighbor,  Brewer  the  friend,  has 
been  our  peculiar  possession. 

In  thai  character  I  pay  him  my  humble  tributSi 

REMARKS  OF  MR.  FRANK  W.  BACKETT. 

Mr.  Ohairmun! 

The  tributa  that  the  Bar  to-day  is  paying  to  the  memory  of  Mr.  Justiee  Brewer 
finds  a  warm  response  in  the  hearts  of  the  American  people.  It  is  befitting,  it  seems 
to  me,  that  emphasis  be  laid  upon  the  side  of  Mr.  Justice  Brewer's  character  that  shows 
him  to  have  been  something  more  than  a  great  jurist  He  was  really  a  statesman. 
What  he  accomplished  upon  the  Bench  and  upon  the  public  platform  has  been  pictured 
in  felicitous  terms  by  the  distinguished  Senator  who  has  just  spoken.  To  a  remarkable 
degree  the  late  Justice  possessed  the  rare  gift  of  judicial  foresight.  He  measured 
with  surprising  accuracy  the  extent  to  which  a  decision  upon  a  constitutional  question 
was  likely  to  shape  for  future  time  our  institutions.  His  heart  was  quickened  with  a 
desire  to  do  all  that  he  might  in  his  day  and  generation  to  strengthen  the  foundations 
of  the  Republic,  and  to  assure  to  posterity  the  blessings  of  a  stable  and  benign  gov- 
ernment 

In  this  region  of  constitutional  interpretation  Mr.  Justice  Brewer  exhibited  a  firm 
grasp  and  a  perfect  sense  of  the  gravity  of  the  precise  question  upon  which  he  wais  called 
upon  to  render  a  decision.  He  considered  himself  a  public  servant  in  more  senses  than 
one.  When  mingling  with  his  fellow  men,  he  laid  hold  of  an  appropriate  occasion  to  utter 
words  of  wise  counsel  upon  some  of  the  larger  public  issues  of  the  day.  Always  the 
judge,  he  was  ever  the  patriot.  In  this  highly  important  sphere  of  service  to  the  people, 
he  has  left  behind  a  record  worthy  of  most  grateful  remembrance.  It  is  pleasant  for 
us  to  recall  the  intellectual  pre  eminence  of  that  New  England  stock  from  which  he 
sprang,  and  to  note  with  what  credit  his  lifework  compares  with  that  of  his  near  rela- 
tive, an  ornament  of  this  Bench,  the  late  Mr.  Justice  Field. 

No  need  is  there  of  word  of  mine  to  testify  to  the  ability  and  to  the  thoroughness 
with  which  Mr.  Justice  Brewer  discharged  his  duty  as  a  member  of  this  court  A  chief 
purpose  of  our  meeting  to-day  is  to  give  expression  to  the  personal  admiration  and 
affection  that  we  of  the  Bar  feel  for  our  friend  who  is  no  longer  with  ua  A  rule  that 
governs  us  with  a  rigid  hand  forbids  any  special  terms  of  intimacy  between  lawyers 
and  the  occupants  of  the  Bench.  I^Iuch  as  we  esteem  and  like  an  individual  judgi%  glad 
as  we  would  be  to  frequent  his  society,  we  instinctively  recognize  the  code  which  pre- 
scribes that  the  practitioner  may  associate  only  casually  with  the  justiee.  So  it  eones 
about  that  when  the  judge  has  finished  his  work,  and  his  place  is  vacant  upon  the 
Bench,  then,  and  then  only,  can  we  speak.  To-day  it  is  our  privilege  to  confess  that 
we  loved  the  man. 

It  may  with  truth  be  said  of  our  brother  that  in  his  private  relations  no  maa  eonM 
have  been  more  delightful.    Ck)rdial  in  his  greeting,  in  conversation  simple  and  onaffected, 

Mr.  Justice  Brewer  impressed  you  with  the  truth  that  here  was  a  bums  indeed  east  ia 
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A  tkMm  mold.  Let  it  go  tipon  the  record  that  the  members  of  thii  Bar,  one  and  all,  held 
him  in  very  strong  affection.  We  shall  miss  his  genial  presence,  shall  miss  that  voice 
CO  full,  rich,  and  kindly,  shall  miss  the  many  tokens  of  a  clear  thinker,  a  strong  reasoner, 
a  broad-minded,  generous  lover  of  his  fellow  men. 

The  Clerk  (and  may  he  long  be  spared  to  continue  the  performance  of  his  duties 
here)  has  but  a  few  minutes  ago  put  into  my  hands  a  note  that  came  by  mail.  It  is 
dated  Topeka,  Kansas,  April  16,  1910.  Let  me  close  these  remarks  by  reading  the  follow- 
il^(  lioesy  signed  "Joseph  G.  Waters:" 

"I  knew  a  river  that  swept  to  the  sea; 
It  engalfed  no  wreck,  but  broad  and  free 
Gave   back   to   the   bird   the   song   it   sang. 
Or  childish  laugh  on  Its  bosom  flung; 
Reflected  the  cloud  and  shining  star, 
Its  banks  abloom  to  the  ocean  bar; 
It  rippled  the  breese  and  caressed  the  son 
Until   the   long,   long  way    was   run: 
And  he  who  stood  upon  its  shore 
Ueuiembers  the  river  that  runs  no  more.' 

nese  simple  lines  are  inscribed  to  "David  Josiah  Brewer." 

REMARKS  OP  MR.  GEORGE  GRAFTON  WILSON. 

Mr,  Chairman: 

The  American  Society  of  International  Law  has  been  in  session  in  Washington 
since  Thursday  of  tliis  week.  During  this  period  we  have  missed  very  keenly  the  genial 
and  inspiring  presence  of  our  distinguished  Vice  President,  Justice  Brewer.  When 
It  was  learned  that  you  would  gather  here  this  noon  to  pay  tribute  to  his  memory,  tlia 
Society  adjourned  to  join  with  you  in  that  tribute.  We  recognize  his  distinguished 
sendee  to  a  branch  of  law  somewhat  different  from  those  branches  which  have  already 
been  particularly  mentioned, — to  international  law,  which  has  gained  greatly  in  import- 
ance during  the  period  which  Justice  Brewer  has  served  in  this  great  court.  Since 
1890  cases  have  become  more  and  more  frequent,  involving  such  legal  principles  aa  those 
ia  which  we  are  specially  interested.  The  Society,  particularly  regardful  of  hit  services 
to  international  justice,  adopted  the  following  resolutions: 

''The  American  Society  of  International  Law  desires  to  record,  with  profound  sense 
of  lo88»  the  death  of  Hon.  David  J.  Brewer,  since  1889  a  Justice  of  the  Supreme  Court 
ol  the  United  States,  in  ISDG  President  of  the  Venezuela  Boundary  Commission,  in  1899 
«  member  of  the  Venezuela  Arbitration  Tribunal,  from  its  foundation  a  Vice  President 
%nd  loyal  supporter  of  the  American  Society  of  International  I^w." 

REMARKS  OF  MR.  GARDINER  LATHROP. 

Ifr.  Chairman: 

With  reverence  for  him  as  a  jurist,  with  admiration  for  him  as  a  citizen  in  its  broad- 
sat  sense,  with  love  for  him  as  a  man,  growing  out  of  an  intimate  personal  aoquaintanee 
i>f  over  a  quarter  of  a  century,  begim  in  the  West  in  my  young  manhood,  and  continued 
bara  until  the  time  of  his  death,  I  lay  my  tribute  upon  the  bier  of  Justice  Brewer. 

REMARKS  OF  MR.  ALDIS  B.  BROWNF^ 

Mr.  Chairman: 

When  a  publie  man  in  high  station  passes  beyond  the  veil,  it  Is  most  appropriate 
that  those  who  lived  and  labored  with  him  should  record  their  estimate  of  his  character 
and  worth.  Impartial  history  speaks  to  the  later  generations  from  the  public  record 
he  has  made.  The  personal  qualities  of  the  man  are  learned  from  the  record  of  aiieb 
meetings  as  this. 

It  has  always  seemed  to  me  that  in  no  other  public  office,  except,  perhaps,  that  of 

Akf  Magistrate,  is  the  test  of  fitness  more  severe  than  in  this  great  eourib    A  tribunal 
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which  Titalizes  the  Constitution  through  interpretation;  which  determines  judicial 
conflicts  between  sovereign  states;  which  sits  in  final  judgment  in  great  causes,  infol* 
▼ing  far-reaching  interests,  and  is  hence  almost  daily  malcing  controlling  precedent  or 
eii forcing  established  principles,  calls  not  only  for  legal  learning  of  highest  order,  but 
for  the  exercise  of  those  attributes  of  mind  and  character  which  make  and  mark  tks 
well-rounded  man.  The  learning  of  the  law,  with  strong  hold  upon  the  humaaities  of 
life,  makes  the  just  judge. 

These  requirements  Mr.  Justice  Brewer  met  in  most  exacting  degree.  Coming  to 
this  great  seat  of  judgment  in  the  full  maturity  of  mental  and  physical  powers,  with 
ripe  judicial  experience,  he  has  but  increased  his  fame  as  a  jurist  through  twenty  years 
of  faithful  service  in  this  court. 

He  was  an  intrepid  judge.  He  applied  the  law  as  he  believed  it  to  be  established, 
without  fear  of  results.  He  was  an  intense  lover  of  justice,  and  manifested  always 
that  high  dogree  of  judicial  scorn  against  injustice,  fraud,  and  wrong  which  this  great 
court,  both  in  the  individual  and  in  the  concrete,  has  steadfastly  exhibited.  As  no 
cause  can  be  looked  on  with  favor  in  this  supreme  tribunal  which  is  tainted  with 
moral  weakness,  Mr.  Justice  Brewer  was  quick  to  discern  right  from  wrong, — as  applied 
ill  the  plain,  every  day  understanding  of  men, — and  as  swift  to  rebuke  and  correct  the 
wrong. 

A  groat  jud^e,  a  kind  and  genial  friend,  he  has  gone  into  the  shadows,  following 
the  great  men  and  groat  judges  who  have,  in  turn,  made  and  kept  untainted  the  high 
traditions  of  this  supreme  tribunal,  which  has  stood  in  the  past,  as  it  stands  now  and 
must  always  in  the  future,  the  strong  central  and  supporting  column  in  the  temple  el 
a  free  state. 

REMARKS  OF  MR.  HANNIS  TAYLOR. 

Mr,  Chaxrman: 

My  heart  impels  me  to  speak  an  unpremeditated  word  in  memory  of  this  grsat 
jurist  who  honored  me  with  his  friendship.  A  gentleman  who  preceded  me  viTidly  por- 
trayed the  scene  as  he  viewed  it  in  his  youth,  when  the  cultured  and  venerable  Taney 
presided  here  over  the  court  that  decided  the  famous  Dred  Scott  case.  On  either  side 
of  Taney  sat  at  that  time  two  intellectual  giants  who  towered  even  above  the  Chief 
Justice  himself.  I  speak  of  Mr.  Justice  Curtis,  of  the  Boston  Bar,  and  Mr.  Justice 
Campbell,  of  the  Mobile  Bar,  from  which  I  come.  I  do  not  hesitate  to  say  that  in  my 
humble  judgment  John  Archibald  Campbell  was  one  of  the  most  profound  and  thoroughly 
equipped  jurists  the  South  has  sent  to  this  court  since  MarshalFs  time.  Before  he  took 
his  seat  here,  at  the  age  of  forty-two,  he  had  argued  the  great  Gaines  case  with  Daniel 
Webster,  and  after  his  retirement  he  became  a  member  of  the  New  Orleans  Bar,  where 
he  at  once  assumed  the  leadership.  He  was  able  to  do  so  because,  apart  from  his  great 
natural  endowments,  he  was  a  master  not  only  of  English  but  of  Roman  law.  No  matter 
whether  he  was  called  upon  to  discuss  the  Code  of  Justinian  or  the  Code  Napoleon, 
the  black  letter  lore  of  the  common-law  lawyers  or  the  philosophical  refinements  of  the 
English  chancellors,  the  dogmas  of  the  canonists  or  the  learning  of  the  publicists  who 
built  up  what  is  known  as  international  law,  he  was  equally  at  home.  He  had  maile 
all  legal  learning  his  province.  In  Kansas  v.  Colorado,  185  U.  S.  125,  Mr.  Chief  Justice 
Fuller  said:  "Sitting,  as  it  were,  as  an  international  as  well  as  a  domestic  tribunal, 
we  apply  Federal  law,  state  law,  and  international  law  as  the  exigencies  of  the  partieu- 
lar  case  may  demand."  Therefore  no  member  of  this  court,  however  great  his  native 
powers  may  be,  can  be  said  to  be  fully  equipped  for  all  his  duties  unless  he  is  a  master 
of  what  the  Germans  call  the  "application  of  law"  (Anwendung  der  Gesetze) ;  and  to 
be  so  he  must  understand  to  some  extent,  at  least,  the  nature  of  every  kind  of  law 
he  is  called  upon  to  apply. 

Just  as  John  Archibald  Campbell  came  from  the  South  to  this  court  at  the  age 

of  forty-two,  fully  equipped  for  every  intellectual  task  that  might  be  assigned  him,  so 

David  Josiah    Brewer   came   from    the   West   at   the   age   of   fifty-two,   fully   prep«rei 

for  every   perplexing   problem   that  awaited   him.     During  a   little  more   thaii   tweiilj 

years  he  applied  his  acumen  and  his  learning  to  every  part  of  the  wi4«  ^ommia  el 
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poflitiiTft  law  in  such  a  way  as  to  win  for  himself  an  enduring  place  in  the  history  of 
American  jurisprudence.  By  a  romantic  accident  he  was  bom  of  American  missionary 
parents  in  Asia  Minor,  not  so  far  from  that  Hellenized  Roman  province  in  which  St. 
Paul  was  born,  and  in  which  he  passed  his  boyhood.  It  is  not  irreverent  to  say  that  the 
great  Apostle  of  the  Gentiles,  who  was  "brought  up  at  the  feet  of  Gamaliel,"  and  who 
transformed  the  mystery  confided  to  a  despised  Jewish  sect  into  a  vast  Christian  theol- 
ogy, has  never  had  a  more  worthy  disciple.  While  an  intelioctiinl  fervor  very  nearly 
akin  to  genius  lighted  the  fires  of  his  mind,  a  deep  and  tender  religious  feeling  chas- 
tened his  heart  with  a  softer  radiance.  Out  of  the  union  of  those  rarely  united  streams 
grew  the  life  of  an  almost  perfect  man,  who  was  ever  mindful  of  the  exhortation  of  St. 
Paul  to  Timotheus:  "Charge  them  to  practise  benevolence,  to  be  rich  in  good  works, 
to  be  bountiful  and  generous,  storing  up  for  themselves  a  good  foundation  for  the  time 
to  come,  that  they  may  lay  hold  on  eternal  life.''  Fortunate,  indeed,  it  is  when  the 
mind  that  expounds  and  applies  positive  law  in  the  midst  of  vast  and  conflicting 
passions  and  interests  is  illumined  by  tlie  inner  light  of  a  noble  high-thoughtedness 
which  spurns  all  Tanities,  all  prejudices,  all  revenges. 

The  judgments  of  Mr.  Justice  Brewer,  delivered  during  the  last  twenty  years,  and 
distributed  through  eighty  volumes  of  the  Supreme  Court's  Reports,  involve  nearly 
every  question  of  Federal  law,  as  well  as  many  within  that  twilight  zone  of  law 
by  analogy,  commonly  known  as  international  law.  If  he  could  come  back  to  us  in 
order  to  designate  those  special  parts  of  his  work  by  which  he  would  prefer  to  be 
judged,  I  cannot  doubt  that  his  finger  would  point  at  once  to  those  dis^^ertations  in 
which  he  has  so  luminously  applied  the  principles  of  Roman  law  to  the  solution  of 
the  momentous  questions  that  have  arisen  in  this  country  of  mighty  rivers  and 
inland  seas,  out  of  what  are  generally  known  as  riparian  or  water  rights.  Wl)cnever 
th9  fickle  Missouri  or  the  capricious  Mississippi  becomes  so  restless  in  its  bed  as  to 
eat  away  its  banks  on  the  one  hand  in  order  to  add  on  the  otiier,  or  in  some  torrential 
frenzy  suddenly  leaps  from  its  old  bed  in  order  to  seek  a  new  one,  the  resulting 
changes  in  public  and  private  rights  thus  wrought  by  accretion  or  avulsion  can  only 
be  defined  by  reference  to  the  principles  of  that  code  whose  influence  has  been  second 
only  to  that  of  the  Christian  religion.  And  in  justice  to  that  code  it  should  always 
be  remembered  that  its  immortal  principles  that  still  guide  us  in  solving  the  finer 
problems  involved  in  ascertaining  the  precise  requirements  of  bona  fides  in  human 
transactions,  and  in  applying  them  to  individual  cases,  were  definitely  settled  before 
Christianity  aspired  to  temporal  as  well  as  spiritual  authority.  It  was  from  that 
line  of  pagan  jurists,  adorned  by  the  names  of  Julian,  Gains,  Pnpanian,  Ulpian,  Paul, 
and  Modestinus,  that  the  modern  world  has  derived  that  body  of  private  law  which 
baa  the  greatest  importance  for  the  ordinary  citizen, — t)ie  private  civil  law  of  family 
and  property,  of  contract  and  tort,  based  on  principles  of  natural  equity  and  universal 
reason  which  have  not  lost  their  force  with  the  altered  circumstances  of  an  ever- 
advancing  civilization.  In  the  same  way  we  were  forced  to  look  to  the  law  of  Rome 
at  the  only  reservoir  from  which  could  be  drawn  that  body  of  principles  known  as 
the  law  of  discovery,  that  regulated  the  competition  for  the  possession  of  the  New 
World,  and  prevented  conflicting  settlements  and  consequent  wars  between  contending 
nations.  The  basic  principle  that  discovery  gave  title  to  the  nation  by  whose  subjects 
the  discovery  was  made  was  drawn  from  that  body  of  rules  under  which  the  Romans 
counted  as  the  property  of  nobody  a  new  island  found  in  the  middle  of  a  river, 
diyisible  between  the  riparian  owners  by  a  line  drawn  midway  between  the  banks; 
or,  what  is  more  to  the  point,  a  new  island  rising  in  the  sea  through  volcanic  action, 
to  which  Italy  was  no  stranger.  Of  that  body  of  principles  drawn  from  Roman 
sources,  upon  which  public  and  private  rights  in  this  country  so  largely  depend,  Mr. 
Justice  Brewer  was  a  master.  In  the  great  case  of  Nebraska  v.  Iowa,  involving 
the  boundary  line  between  those  states,  as  marked  by  the  channel  of  the  Missouri 
river,  he  made  an  exhaustive  survey  of  the  entire  field  of  Roman -law  authority,  eon- 
densing  his  conclusions  as  to  the  law  of  accretion  and  avulsion  into  statements  which, 
like  those  of  Papinian,  are  marked  by  the  lucidity  of  a  Greek  and  the  terseness  of  a 
Roman.    Like  Papinian,   he  had  no  superior   in   the  precision   with  which   he  stated 
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ft  ease,  eliminating  all  irreleTancies  of  fact,  and  bringing  out  tbe  eBaenUal  matCv  te 
nndh  bold  relief,  in  accordance  with  the  legal  principle  propounded,  at  to  oarrj  eoiiTiekiQft 
by  aheer  atatement  without  argument  It  was,  however,  in  the  more  famooa  and 
original  judgment  rendered  in  the  case  of  Kanaaa  t.  Colorado,  in  which  tbe 
former  attempted  to  enjoin  the  diversion  by  the  latter  of  tba  water  of  the  Arkansas 
river,  that  Mr.  Justice  Brewer  embodied  his  masterpieoe.  The  gravamen  of  the 
bill  was  that  the  state  of  Colorado,  "acting  directly  herself  as  well  as  through 
private  persons  thereto  licensed,  is  depriving  and  threatening  to  deprive  the  state 
of  Kansas  and  its  inhabitants  of  all  the  water  heretofore  aoeustomed  to  flow  in 
the  Arlcansas  river,  through  its  channel  on  the  surface,  and  through  a  subterranean 
eourse  across  the  state  of  Kansas;  that  this  is  threatened  not  only  by  the  impound- 
ing and  the  use  of  the  water  at  the  river's  source,  but  as  it  flows  after  reaching 
the  river."  That  novel  and  unprecedented  controversy  was  eomplieated  by  the  eon- 
tention  upon  the  part  of  the  United  States  that  the  amount  of  the  flow  of  the  rivw 
was  subject  to  its  superior  authorily  and  supervisory  eontroL  In  solving^  in  a 
tentative  way,  questions  upon  which  no  human  tribunal  had  ever  passed  before, 
this  great  jurist  illustrated  the  breadth  and  versatility  of  his  thoughts  and  ths 
classic  beauty  of  his  style  by  this  statement:  "The  underground  movement  of  water 
will  always  be  a  problem  of  uncertainty.  We  know  that  when  water  is  turned 
upon  dry  and  barren  soil  the  barrenness  disappears,  vegetation  is  developed,  and  that 
which  was  a  desert  becomes  a  garden.  It  is  the  magic  of  transformation;  the  wilder- 
ness budding  and  blossoming  as  a  rose.  The  writer  of  this  opinion  recalls  a  eonyersa- 
tion  with  Bayard  Taylor,  the  celebrated  traveler,  in  which  the  latter  stated  that  noth- 
ing had  contributed  so  much  to  secure  the  steady  control  of  the  French  in  Algiers 
as  the  fact  that,  after  taking  possession  of  that  territory,  they  sank  artesian  wells 
on  the  borders  of  the  desert,  and  thus  reclaimed  portions  of  it;  for  the  Arabs  believed 
that  people  who  could  reclaim  the  desert  were  possessed  of  a  power  that  could 
not  be  withstood."  While  the  great  judicial  sculptor  was  thus  carving  for  the  time 
to  come,  death  came,  and,  without  a  word  of  warning,  stayed  his  hand.  The  pals 
messenger  with  the  inverted  torch  felled  him  as  the  woodsman  fells  the  sturdy  oak 
in  the  forest  in  midsummer,  with  all  its  leaves  green  upon  it.  There  had  been  no 
''dying  in  the  top;"  no  weakening  of  brsin  or  heart.  It  was  simply  the  death  of 
Socrates,    all    save    tbe    hemlock. 

REMARIvS  OF  MR.  R.  ROSS   PERRY. 

Mr.  Chairman: 

It  is  said  by  Cicero^  in  his  treatise  concerning  the  laws,  that,  from  time  immemorial, 
when  a  man  was  buried  in  Athens,  "the  next  relations,  when  they  had  cast  the  earth 
OTer  the  dead,  scattered  seeds  of  grain  over  tbe  spot,  in  order  that  the  earth  might, 
like  a  mother,  take  her  lifeless  eon  to  her  bosom,  and  then,  by  the  expiation  of  seed, 
again  restore  him  to  the  living." 

This  beautiful  symbolism  brought  back  life  out  of  the  very  jaws  of  death.  Mother 
nature  does  not  let  die  the  seeds  sown  by  mortal  struggle,  by  mortal  attainment,  by 
mortal  love.  Her  germinating  bosom  gives  immortality  to  all  that  was  vital  in  the 
dead  man's  life. 

We  hardly  need  as  yet  to  recur  for  comfort  in  our  loss  to  this  symbolism,  because 
wo  almost  seem  to  have  Judge  Brewer  with  us  in  the  body. 

I  want  to  say  a  few  general  words  with  resiiect  to  that  side  of  his  character  which 
nay  be  termed  national,  if,  indeed,  a  still  larger  word  should  not  be  used.  The  events 
of  his  life  as  a  judge  have  been  so  fully  and  forcefully  set  forth  by  those  who  have 
preceded  me  on  this  occasion  that  nothing  more  remains  to  be  said  in  that  connection. 
I  must,  however,  speak  of  his  judicial  courage.  The  striking  instances  in  which  ho  has 
manifested  this  virtue,  both  in  his  opinions  on  the  bench  and  in  his  quasi  judicial 
utterances  when  off  the  bench,  will  at  once  recur  to  all  of  you.  It  could  have  besa 
crushed,  but  not  destroyed. 

Another  striking  characteristic  of  Jiul^e  Brewer  a'as  the  high  emphasis  whisk  he 

gave  to  the  position  of  the  Supreme  Court  of  the  United  States  as  one  of  tbo  tkrss 
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great  co-ordinate  instrumentalities  of  the  government.  He  realised  that  the  political 
government  of  this  country  could  not  be  carried  on  without  the  aaaistanoe  of  that 
tribunal.  He  ahvaya  recollected  that  the  Supreme  Court  of  the  United  States,  under  the 
leadersliip  of  Chief  Justice  Marshall,  had  enacted  not  only  a  co-ordinate  but  a  moat 
vital  and  crcntive  part  in  the  development  of  the  nation.  Its  members  had  been  eta  tea- 
men and  patriots  ns  well  as  judges.  While  he  believed  that  the  great  cardinal  principles 
of  free  gv»veniment,  expresse*!  in  the  Constitution  of  the  United  States,  should  be  faith- 
fully ob8(*rveil.  yet  he  always  felt  that  the  men  who  assembled  in  Philadelphia  in  1787 
were  not  there  for  the  purpose  of  constructing  a  coffin  in  which  the  future  centuries  of 
this  nation  should  be  confined,  distorted,  and  paralyzed. 

Aj^ain,  no  judge  realized  more  completely  than  himself  that  the  Supreme  Court  of 
the  United  States  ia  a  last  barrier  between  all  that  protects  life,  liberty,  reputation  and 
property, — between  all  government  of  law, — and  anarchy.  You  will  all  recall  how  ofteo 
and  fearlessly  and  with  what  atrong  words  he  has  declared  this  realization. 

I  want  to  say  something  about  him  now  as  a  private  citizen,  and  yet  it  seems 
difficult  to  look  at  him  in  this  limited  way,  because  everything  about  him  was  so  broad, 
so  national,  so  universal.  By  the  accident  of  birth  he  came  into  existence  in  another 
continent, — at  Smyrna,  in  Asia  Minor, — and  that  birth  itself  is,  perhaps,  a  symbol  of 
the  world-wide  extent  of  his  knowledge,  and,  what  ia  a  much  more  vahiable  thing,  of  his 
sympathiea.  He  passed  the  period  which  may  be  roughly  called  that  of  development 
in  the  West  of  his  own  country.  These  facts  seem  significant.  In  him  there  was,  per- 
haps, a  combination  of  the  unconscious  influences  of  the  oldest  civilization  and  the  new- 
est,— the  refined  subtlety  and  mystical  charm  of  the  one  and  the  vigorous  strength  of  the 
other.  When  he  came  here  to  the  capital  city  this  manifold  quality  of  his  nature  could 
not  but  manifest  itself  in  many  ways.  I  may  be  pardoned  for  saying  in  this  connection 
that  for  years  I  was  associated  with  Judge  Brewer  in  the  administration  of  an  educa- 
tional institution  here,  which,  in  a  sense,  is  a  charitable  institution,  inasmuch  as  it 
provides  education  for  those  who  have  been  deprived  of  two  very  vital  faculties, — those  of 
•pecch  and  hearing.  He  seemed  to  feel  a  sweet  pleasure  as  well  as  a  high  duty  in  doing 
what  he  could  to  help  those  who  were  teaching  the  deaf  ears  to  hear  and  the  dumb 
lips  to  speak.  Jud<re  Brewer  was  a  member  of  the  board  of  trustees  of  this  institution 
long  before  1  was,  but  1  have  been  a  member  for  some  time,  and  it  hae  always  made  a 
very  tender  impression  upon  me  that  a  man  whose  dutiee  were  so  exacting,  so  over- 
whelming in  their  importance,  as  were  his,  as  a  member  of  the  Supreme  Court  of  the 
United  States,  could  nevertheless  take  of  his  time  to  attend,  as  he  punctually  did, 
almoet  every  one  of  the  meetings  of  the  board,  and  to  manifest  by  his  participation  in 
their  deliberations  the  hearty  sympathy  which  he  had  for  the  unfortunate  class  of  people 
whose  Infirmities  were  sought  to  be  relieved  by  that  institution,  so  far  as  relief  is 
possible.  I  say  it  was  a  very  sweet  characteristic  of  his  nature,  but  that  is  to  say  very 
little.  All  of  UB  who  read  the  newspapers  know  that  wherever  there  was  any  movement, 
not  only  for  the  advancement  of  the  law,  but  for  the  advancement  of  humanity,  Judge 
Brewer  was  found  participating  in  it.  When  we  turn  aaide  from  the  profession  of  the 
law  to  the  church,  again  we  all  know  from  what  we  have  read  in  the  daily  press  how 
constantly  be  participated,  not  only  in  the  services,  but  the  public  activities  of  his  own 
denomination  and  of  the  church  generally.  He  was  anxious  to  appreciate  and  relieve 
every  human  want  Every  call  to  which  human  sympathy  could  reapond  touched  a  chord 
that  was  very  deep  in  his  heart. 

I  do  not  know  of  any  one  man,  as  I  stand  upon  my  feet  here  and  think  of  the  publie 
■len  in  this  country,  whose  field  of  activities  was  so  large  and  at  the  same  time  waa  so 
thoroughly  responded  to  by  the  capabilities  of  his  own  nature. 

I  say  the  death  of  such  a  man  is  an  affliction  to  the  world.  He  waa  a  world- 
citizen;  he  was  a  world-worker;  he  was  a  world-sympathizer.  There  was  not  anything 
in  the  human  race,  or  in  that  exquisite  subordinate  animal  race  which  is  trying  to  grow 
op  into  the  human,  which  did  not  find  a  lodgment  in  his  appreciation,  in  his  8yi»- 
pathy  and  a  willingness  to  help  by  word,  by  financial  aid,  and  by  earnest  work;  and 
yet  he  could  only  do  this  by  unduly  urging  nature.  1  think  there  was  not  one  of 
theae  wante  which  1  have  referred  to  which  did  not  find  in  hirn  a  help  in  time  of  need 

I  have  said  that  w€  do  not  need  the  symbolism  of  the  Athenians  when  we  think  of 
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Jud«^  Brewer,  but  those  who  come  after  ut  will  need  it.  His  judicial  opinions  will 
•ever  die,  but  as  those  of  us  who  have  known  him  pass  away,  the  strong  rcooUeeikna 
which  we  have  of  his  personality  will  disappear.  It  is  well  for  us,  therefore,  to  feel 
as  the  Athenians  felt  when  they  scattered  seeds  of  grain  upon  the  fresh  grane:  That, 
although  these  personal  recollections  will  fade  away,  there  will  spring  up  from 
precious  seeds  of  his  life  harvests  of  grain  which  will  give  bread  to  future 


REMARKS  OF  KIR.  FRANK  0.  ALLI& 

Mr,  Chairman: 

1  knew  Justice  Brewer  from  a  side  which  has  not  been  mentioned.  It  was  af 
pririlei^e  to  sit  under  him  as  a  student  for  one  year.  During  that  time  I  found  hin  nol 
alone  an  expounder  of  what  the  law  is,  a  director  of  where  tlie  law  Is  to  be  found,  bu^ 
first  of  all,  a  man  whose  personality  and  strong  magnetism  enthused  one  to  nobler 
activity,  and  caused  him  to  think  that  there  was  something  more  in  life  Iban  tke 
making  of  money  or  the  mere  reading  of  books. 

REIkf  ARKS  OF  MR.  JUSTIN  MORRILL  CnAMBERLIN. 

iir,  Chnirman: 

As  this  seems  to  be  the  only  opportunity  we  shall  have  to  speak  In  open  leTeienes 
of  this  great  man,  I,  too,  as  a  student,  cannot  refrain  from  paying  him  tribute. 

1  reii'ctnlier  going  into  his  class  room  in  equity,  now  quite  a  number  of  years  ngo^ 
with  little  conceiition  of  what  equity  meant  in  jurisprudence.  After  be  stated  thai 
equity  was  resorted  to  where  the  remedy  at  law  was  found  inadequate^  hia  firet  worda 
were: 

**l  mny  have  a  very  voluahle  orchard  of  trees  It  would  be  dilllcult  to  replace.  II7 
neighhnr  con'es  in  and  cuts  down  one  of  the  trees.  I  sue  him  at  law  and  recover  aome 
mon«*t;iry  value,  but  later  lie  comes  in  and  cuts  down  another  tree,  and  then  again 
another,  and  I  cnn  sue  him  again,  but  realize  that  1  shall  eventually  lose  my  valuable 
orchard,  and  have  nothing  to  show  for  it  but  some  money  1  do  not  want^ 

**1  go  into  cfpiity  and  there  restrain  him  from  further  trespass,  and  thua  preaene 
the  remainder  of  my  trees." 

Th:tt,  Mr.  C'hoirnian,  was  my  first  real  conception  of  equity,  and  it  lllnstratea  how 
eomiilrtely  it  was  in  the  power  of  Mr.  Justice  Brewer  to  make  a  lasting  impression 
upon  the  young  and  inexperienced  mind,  and  have  just  the  efTect  he  wanted  it  to  liav% 
which  is  tlie  ideal  of  the  prece|)tor,  and  yet  so  diflTicult  of  accomplishment. 

I  l)el!cve  tbot  the  majority  of  those  who  were  fortunate  enough  to  be  membere  ef 
hia  classes,  now  scattered,  frequently,  in  the  practice  of  their  profession,  recall  not 
onlv  the  great  truths  he  ini|'aiteJ,  but  the  very  worda  with  which  they  were  inatilled 
in  their  minds  and  hearts  in  his  class  room. 


The  resolutions  were  adopted,  and,  on  motion  of  Bfr.  Gardiner  Lathrop,  it 
ordered  that  a  copy  of  the  resolutions  be  sent  to  the  clerka  of  each  of  the  United  Stntei 
courts  in  the  eighth  circuit. 

The  n:eeting  then  adjourned. 

Supreme  Court  of  the  United  SiaiOM,  Tueoday,  itm^  Si,  lfl9. 

present:  Tlie  Chief  Justice,  Mr.  Justice  Harlan,  Mr.  Juatice  Whiter  Mr.  Jnntiea 
McKenna,  Mr.  Justice  Holmes,  Mr.  Justice  Day,  and  Mr.  Justice  Lurton. 

Ihe  Attf>rney  General  addressed  the  court  as  follows: 

May  it  please  the  court,  at  the  request  of  the  Bar  of  thia  courts  I  preaent  tlie  follow- 
ing resolutions,  adopted  at  a  meeting  held  in  this  court  room: 

Resolved,  that  the  Bar  of  the  Supreme  Court  of  the  United  Statea  deeply  deplorae 
the  death  of  the  late  David  J.  Brewer,  Associate  Justice  of  the  Supreme  Court,  and 
desires  to  place  upon  record  an  expression  of  the  respect  and  esteem  in  whieh  Jneties 
Brewer  waa  held,  and  of  regret  for  the  loaa  whieh  the  oourt,  the  Bar,  and  the  eovnlrj 
kave  aufTered  in  hia  untimely  death. 

His  judicial  career  waa  one  of  exceptional  length  and  of  marked  diatindien 
aucceea.     Elected  judge  of  the  district  court  of  the  firat  judicial  diatriel  ef 
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ui  Kanaa«  in  1S64;  three  times  elected  a  justice  of  the  supreme  court  of  the  state  of 
Kansiis;  appointed  in  1884  judge  of  the  circuit  court  of  the  United  States  for  the  eighth 
rircuit;  appointed  a  Justice  of  the  Supteme  Court  of  the  United  States  in  December, 
]889,  it  will  tie  observed  that  for  nearly  tifty  years  he  discharged  the  hi^h  and  sacred 
duties  of  a  Judge.  In  this  long  service,  in  the  vast  number  of  opinions  which  he  wrote, 
the  infinite  variety  of  letjriil  principles  conKi(!ort>d  and  tr<>ato<i,  the  learning  and  wis*rlom 
di»|iln,«cd,  the  con^'et'rii'.ion  and  fidelity  ever  and  always  evidenced,  will  be  found  his 
only  littiii;;  euli:g\.  His  rt^markahte  giai^]i  of  the  underlyin<^  principles  upon  which 
our  whole  iitrurture  of  govcrnuuMit  re!*t8,  hin  unswerving  fidelity  to  the  fixed  rules  of 
nidrr  and  staiiility,  mo  ef*sential  and  so  often  Horcly  tested,  his  stron;r»  p-^.sitive,  upright, 
fearless  character,  hin  power  of  sustained  intellectual  etTort,  place  him  easily  uninng 
the  great  judges  of  hi8  day  and  tii^ie.  No  on«*  ovor  d:»ubted  his  purity  of  life,  his  integ- 
rity of  purpose,  and  all  whi}  read  and  cun8i(l«*r  his  legal  opinions  pny  homage  to  hi» 
profound  intidl(M*t.  Thope  who  knew  him  are  quick  to  testify  to  his  teTid«;r  and  ci>n- 
siderate  nature,  and  those  who  must  be  content  to  find  his  charncter  in  his  opinions 
sciittered  through  n:any  htate,  circuit,  and  Supreme  Court  decisions  will  never  doubt 
hi»  probity  or  hi»  p<*wer  a»  a  jurist. 

t.vHulved,  Thnt  the  Att:irncy  d'enera)  be  n^^ked  to  present  these  resolutions  to  tlie 
ctiurt.  with  the  rejuf't  j»»at  th...-  Ii««  .•iitor«*(i  u'v  n  the  records,  and  that  the  CtniiruiaD 
cf  this  meeting  be  dircH'led  ti>  m:i«1  to  the  fumily  of  the  late  Justice  Brewer  a  copy  of 
the   rtiiduliuns,   and   ;iii   e\i*u->.<^.' ><   *\    «)>ii    >y»o|  atliy   for   tiiem   in   the   loss  which   they 

UlWk:  rlla:t.«iTMMi. 

•iU:«tii.-i-  I'KMVfr'H  f*eri«id  of  84'r\ii*e  in  ttiiH  court  covered  twenty  years.  These  two 
de<*»des  tr*  r.Li:i:t  before  tliis  court  s«>iiie  of  the  nioKt  impoitant  ami  far-reaching  ipies- 
tionift  ««iiii'ii  h:Mv  ever  b' imi  siihii.iit«-tl  for  its  detrition,  and  in  the  solution  of  tliese 
greut  pri>Mfnih  ./iis(i<.t>  Jlie\>ei  !<  i.K  u  hMiling  part.  In  the  rej>orts  of  tiiis  period  there 
Are  to  be  found  71U  opinions  wiittfii  by  Justire  Rrewer,  in  l.')7  of  whicii  lie  ilissentcd 
from  the  c>u:cIuAioiis  of  the  uuiyiity  of  the  cr>urt.  '1  lie  limitntions  of  thiji  oecnsion 
M'ill  peimit  only  a  brief  lefciencf*  to  a  few  decisions  which  illustrate  the  churacteristics 
of  his  mind  and  ti:e  lucidity  of  his  exposition. 

line  of  the  earliest  uf  liis  reintrdctl  opinions  was  that  in  the  case  of  the  Church  of 
the  lUily  Tr.nit\  v.  I  nito<l  State's.  143  U.  S.  457,  M  L.  ed.  220,  12  Sup.  Ct.  Rep.  511, 
whore  the  <-:t!rt  was  called  npnu  to  decide  wh»*ther  or  not  the  »ct  prohibiting  the 
ini{N)rlulicn  *^\  roi'igiiiMs  amd  aliens  under  c->ntr:ict  to  {ertorni  Uih(»r  in  tite  I'nited 
States  ap|»lii>d  t^*  }«u  Ki^jltfh  (  iiri^tian  minister  who  had  come  to  the  Unite<i  Stateis 
pursuant  to  an  ii^rocmeni  \«  :ii  n  l*i«it<;H(::nt  Kjii.sf o|-:4l  eliurcli  in  t!ie  city  of  New 
York.  The  opinirn  is  of  espt-cui  ipttMcsl,  not  ii'eK'ly  as  a  tine,  disiMtminnting  construe* 
tkon  of  the  statute,  and  the  a;i{ili('aiit)!i  t)f  the  prin.-itde  ttmc  laws  nuist  receive  a  sensible 
construetion,  and  that  \\her4>  a  literal  Clln^tructi.>^  leads  to  an  al)surd  coiiclusitm  the 
letter  of  the  law  mw^X.  give  way  to  the  prcsunieJ  intention  of  the  legislature,  but  because 
of  the  enunciation  of  the  principle  lliat  **no  purpose  of  action  against  religion  can  be 
Imputed  to  any   legislation,  state  or  national,  liecnn^e  this  is  a   relii^ious  people.'* 

**lf  we  examine  the  Con^'titulions  of  the  varioirt  stales*'  said  the  learned  Justice, 
''we  find  in  them  a  constant  reoo^^nition  of  roligiuits  obligations.  Kvery  i^mstitution 
of  every  one  of  the  forty-four  states  contains  langna<re  which  either  directly  or  by  clear 
implication  rec<»gnizes  a  profiiund  reverence  for  rePgion,  and  an  assumption  that  its 
influence  in  all  human  affairs  is  essential  to  the  widMeing  of  the  community. 

*  ■  •  •  •  •  « 

•*There  is  !»•»  dissonance  in  thf^e  deelaratitms.  There  is  a  unive»sal  language  per- 
▼ading  them  all,  having  one  meaning;  they  affirm  and  reafldrm  that  t'lis  is  a  relitjimis 
BAtion.  These  are  not  individual  sayings,  declarations  of  private  persons;  they  art 
organie  utterances;  they  speak  the  voice  of  the  entire  people. 

'These,  ami  many  other  matters  which  might  I»c  noticed,  add  a  volume  of  unofHcial 
declarations  to  the  mas^  of  oiganie  utterances  that  this  is  a  Christian  nation.  In  the 
face  of  all  these,  shall  it  be  Ijelieved  that  a  Congiess  of  the  United  States  intended  to 
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make  it  a  misdciiioanor  for  a  cliurch  of  this  country  to  contract  for  the  senricea  of  « 
Christian  niin'>Hior  ie8i(lin<7  in  another  nation Y*^ 

In  tlie  rase  oi  Kansas  v.  CVMorado,  200  U.  8.  46,  51  L.  e<i.  9."i6,  27  Sup.  Ct.  Rep. 
655.  p4>riiap8  (me  of  the  most  imfxntant  (U'cisions  in  which  Mr.  «lii8tioe  Brewer  wrota 
the  o]Hnioii  of  the  eonrt,  he  was  oalh^d  upon  to  deal  with  riparian  rights,  and  to  deter- 
mine ulietiicr  or  not  one  state  has  the  ri;;ht  to  the  continuous  How  of  the  wateni  of  a 
rittr  Mowiti;^  to  it  throUL>li  an  adjoining  state,  or  whether  the  latter  state  has  the  rij^ht 
to  so  appn.pnnte  its  waters  as  to  piwcnt  such  continuous  flow;  and  whether  the  amount 
of  tlie  \\<t\\'  is  suhjiHt  to  tiie  6U]>erior  authority  and  supervisory  control  of  the  United 
btau*s. 

In  oonsitlcrinp  at  tl>e  out-^et  the  foundations  of  the  jurisdiction  of  thia  court  over 
eontrnverti'cM  iM^twcoii  st:i(i*>,  Justice  ISrewer  laid  down  tlie  proposition  that  the  juilirial 
powrr  of  a  naiion  eNlt'tids  to  all  controversies  justiciahle  in  their  nature,  the  partiea 
to  whicii  or  tiic  profierty  involxed  in  whicli  may  he  reached  hy  judicial  proctiiM.  and 
whf'U  the  judicial  (lower  of  the  I'nitcd  States  was  vested  in  the  Supreme  and  ntlier 
cnnitH.  all  the  judicial  power  which  the  nation  was  capahle  of  exercising  was  vented 
in  tlinse  tribunals,  and  unices  there  lie  sonic  litnitations  expressed  in  the  Constitution 
it  must  be  lield  to  endiracc  all  controvcrs'cs  of  a  just.ciahle  nature  arising  within  tha 
territorial  limits  tif  the  nation,  no  matter  wlio  may  l)c  the  parties  thereto.  **The!«e  e<m- 
sideiations.'*  he  said,  "lead  to  the  propositions  t'.Ht  when  a  le;;ishitive  p<»wer  is  claimed 
for  tlie  national  pivernment,  the  ({nestion  m  whether  that  power  is  <»iie  of  those  gr:«nted 
by  the  (tuiKtitution,  either  in  terms  or  by  necessary  implication;  whereas,  in  refi|ieci 
to  judicial  functions,  the  cpiestion  is  whether  there  he  any  liinitatituis  expressi*d  in  tba 
Constitution  on  the  general  grant  of  national  powci." 

One  of  the  ablest  opinions  of  Mr.  Justice  lirewer  is  that  in  the  case  of  Re  Deba, 
158  U.  S.  564,  t\\)  L.  ed.  Inn2,  13  Sup.  Ct.  Hep.  900,  in  which  he  expressed  the  unaniinttiit 
▼iev\s  of  the  court  in  anirming  that  the  relations  of  the  general  pivcrnment  Ut  interstata 
conniierce  and  the  transportation  of  the  mails  are  such  as  to  authorirje  a  direct  inter- 
ference to  prevent  an  obstruction  thereto;  ami  that  a  c<uirt  of  equity  hoa  jurisdiction  to 
iesiie  an  injunction  in  aid  of  the  perfornnuice  of  such  duty. 

Perhaps  '^  no  other  opinion  of  this  ctuirt  is  there  a  lietter  summary  of  the  princi- 
ples Ufxm  which  rests  tne  (lowcr  of  the  Pedcr::l  government  to  maintain  its  sovereignty 
than  that  with  which  .histicc  lirewer  concludes  his  opinion  in  this  ctise:  ** . 
We  hold  that  the  government  of  the  Tnitt^d  States  is  one  having  juri«dicti(m  nrer 
evc>>  foit  nf  hoil  within  its  territory,  and  acting  directly  U|Mm  each  citir^^n;  that  whila 
it  is  a  govcinnu'iit  of  enumciated  powers,  it  has.  within  tlie  limits  of  those  pi>wer'«,  all 
the  attributes  of  sovereignty;  tliat  to  it  is  committed  power  over  interstate  coiutiiHrca 
an<l  the  tlall^mission  of  the  mail;  that  t'.ie  powers  thus  conferred  U|kui  the  national 
grtvei.iniMiv  Hie  i:ot  dormant,  hut  h;ive  Immmi  assumed  and  put  into  practical  eNeicist*  by 
the  le.!.'i>l,ili«m  of  C'nngiess;  that  in  the  exeicise  of  th<»se  fNiwera  it  is  eoin|M>tent  for 
the  nation  to  remove  all  ohbh-iictions  njion  higiiways.  natural  or  artificial,  to  the  pasnagv 
of  ii.terstate  commeice  or  the  carrving  of  the  mail:  that  while  it  may  l)e  eonifN>tent 
for  the  governii'.eut  Uhroiigh  the  executive  branch,  and  in  tlie  use  of  the  entire  exiviitiv-a 
power  of  tliC  m:ti'>!i)  to  forcibly  remove  all  sucli  obstruct ituis,  it  is  equally  within  ita 
competency  to  appeal  to  the  civil  coiiits  for  an  inquiry  and  determination  aa  to  tha 
existence  and  chaiacter  of  any  alle.'^ed  obstructions,  and  if  such  are  found  to  exist 
or  ihreatcij  to  occur,  to  invoke  the  powers  of  th«se  c«uirts  to  remove  or  restrain  siieb 
obstrucliotis;  that  the  jurisdiction  ot  courts  to  interfere  in  such  mattera  by  injunctioa 
ta  one  rc^'og'iized  from  ancient  t"'!nei.  unci  hy  indubitable  authority.** 

.fu.Mice  Itiewer  was  ahvu\s  noted  as  a  man  of  deep  religious  ctmviction.  We  haw 
seen  that  one  of  the  first  questions  which  he  was  calle<l  u|Mm  to  deal  with  after  hia 
elevation  to  the  Supreme  Court  involved  the  relation  betw*een  religion  and  the  natii^naA 
government.  He  was  keenly  interested  in  the  {losition  of  woman  in  our  mmlcrn  s^teietY, 
and  one  of  the  latest  <»f  his  decisions  (Muller  v.  Oregon,  208  U.  8.  412,  52  L.  e«l.  511, 
28  Sup.  Ct.  Rep.  324,  13  A.  St  E.  Ann.  Cas.  il.)7),  involved  the  right  of  a  state  to  regulala 
the  working  hours  of  women.  After  reviewing  the  laws  of  Oiegon,  he  obaerve^l:  **U 
thus  app'^'ir*  thnt.  pnttin;:  to  one  side  the  elective  franchise,  in  the  matter  of  peraostti 
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«nd  contrnctiial  rijrhtR  they  Btand  on  the  same  plane  ns  the  other  iiex.     Tlifir  rights  in 
the»4e  re«j»ect«  can  no  more  he  infrin^red  than  the  ef|iial  rij^hts  of  their  brotherR.'* 

Vol  he  hold,  and  in  so  doinj»  voiced  the  nnnnimoiis  opinion  of  this  court,  "Timl 
*'o::mn's  phynical  structuro  and  the  performnnce  «»f  maternal  functions  phice  her  at  A 
JiHM«:vjnita;;e  in  tic  Rtn:«:jflc  for  auhsistence  is  obvious.  This  is  especially  true  when  the 
bunlii's  -f  TTiothprhood  are  up>n  her.  Even  when  they  are  not,  by  abundant  testimony 
of  tlie  luodical  fraternity,  coniinuance  for  a  Icmg  time  on  her  feet  at  work,  repeating 
thi'i  frtmi  day  to  day,  tends  to  injurious  cfTects  upon  the  body,  and  as  healtliy  motheri 
nre  «*««-ential  to  vigorous  ntr>«pririg,  the  phvdienl  well-being  of  woman  becomes  an  object 
of  piiMir  interest  and  care,  in  order  to  pres^Mve  the  strength  and  vi^jor  of  the  race. 
8till  a^rain.  history  discl«*ses  the  fact  that  wiunan  has  always  been  dependent  upon  man. 
He  ef:t:ihlishcd  his  control  at  the  outset  by  superior  physical  strength,  and  this  control, 
in  vnrious  forms,  with  diminisiiing  intensity,  has  continued  to  the  present. 
Education  was  long  denied  her,  and  while  now  the  doors  of  the  schoolroom  are  opened 
on«l  her  opportunities  for  acquiring  knowledge  are  great,  yet  even  witli  that  and  the 
coufif'ffuent  increase  of  capacity  for  busineoe  affairs,  it  is  still  true  that  in  the  struggle 
for  sulmiKtenee  she  is  not  an  etpial  competitor  with  her  brother.  Though  limitations  upon 
pcrstuuii  and  contractual  rights  may  be  remf)ved  by  legislation,  there  is  that  in  her  dispo- 
sition and  habits  of  life  which  will  operate  against  a  full  assertion  of  those  rights. 
She  will  still  be  where  some  legislation  to  protect  her  seems  necessary  to  secure  a  real 
equality  of  right." 

Your  honors  know  better  than  any  but  his  immediate  family  the  personal  qualities 
which  endeared  Justice  Brewer  alike  to  his  associates  on  the  Bench,  to  his  friends,  and 
to  the  Bar.  Nothing  better  can  be  said  of  any  man,  however  high  his  place  or  great  his 
deeds,  than  that  throughout  his  life  he  was  not  only  esteemed,  but  beloved  of  all  who 
knew  him;  and,  indeed,  that  praise  is  greater  in  proportion  as  exalted  station  and  high 
career  tend  to  isolate  from  one's  fellows.  Justice  Brewer  everywhere  and  always  won 
afTeetion.  It  was  so  in  his  life  at  the  university.  His  activities  as  a  judge  of  his  adopted 
state,  Kansas,  and  then  as  judge  of  the  United  States  for  the  largest  circuit  in  the 
country,  were  made  easier  and  more  effective  by  the  warm  and  lasting  regard  of  his 
Bar;  and  when  advancement  to  this  court  widened  his  contact  from  the  lawyers  of  the 
West  to  the  lawyers  and,  indeed,  to  the  periple  of  the  nation,  he  soon  gained  the  love 
of  his  countrymen  generally,  and  it  remained  with  him  to  the  end.  Reasons  need  not  be 
•ought.  They  would  not  be  dilficult  to  find  or  to  declare,  but  such  continued  and  ever- 
extending  hold  upon  the  hearts  of  men  proves,  without  analysis,  tiie  worth  and  beauty 
of  the  personality  that  gains  it. 

Justice  Brewer  was  a  son  of  a  Christian  missionary,  and  the  son^s  life,  like  the 
father's,  was  one  of  service.  For  six  and  forty  years  he  served  the  people,  hearing 
causes  and  judging  "righteously  between  every  man  and  his  brother  and  the  stranger 
that  is  with  him."  And  in  the  discharge  of  his  great  oflice  he  did  ever  obey  the  injunc- 
tion laid  upon  the  judges  of  Israel  by  their  great  lawgiver:  "Ye  shall  not  respect 
persons  in  judgment;  but  ye  shall  hear  the  small  as  well  as  the  great;  ye  shall  not  be 
nfrmid  of  ths  face  of  man,  for  the  judgment  is  God's."     (1  Deut.  17.) 


The  Chief  Justice  responded  as  follows: 

During  the  years  of  my  occupancy  of  a  seat  upon  this  Bench  it  has  been  my  sad 
doty  to  accept  for  the  court  tributes  of  the  Bar  in  memory  of  many  members  of 
this  tribunal  who  have  passed  to  their  reward.  As  our  brother  Brewer  joins  the  groat 
procession,  there  pass  before  me  the  forms  of  Matthews  and  Miller,  of  Field  and  Brad  lev 
and  Lamar  and  Blatchford,  of  Jackson  and  Gray  and  of  Peckham,  whose  works  follow 
them  now  that  they  rest  from  their  labors.  They  were  all  men  of  marked  ability,  of 
untiring  industry,  and  of  intense  devotion  to  duty,  but  they  were  not  alike.  They  differed 
as  "one  star  differeth  from  another  star  in  glory."  Their  names  will  remain  illustrious 
in  the  annals  of  jurisprudence.  And  now  we  are  called  on  to  deplore  the  departure  3f 
one  of  the  most  lovable  of  them  all. 

He  died  suddenly,  but  not  the  unprepared  death  from  which  we  pray  to  be  delivered. 
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When  the  unexpected   intelligence  was  conveyed   to  me  I   could  not  but  think  of  Mrm 
Barbaulds  poeui  on  **Ijfe,"  aod  seemed  tu  bear  our  deur  friend  exclaim— 

"Life!   we've  lieen    long   together, 
Tliroiitrb    ploniuint   and    lhroii;;h   cloudy    weather; 
TU  bard   to  part   wlien   friends  are  dear; 
IVrliapH   'twill   cost    a   sifrli,   a   tear: 
Tlieii    steal   away,    give    Utile    warning. 
CbooMc  tliine  own   time; 

Bn.v    not.   Good    niKbt.   but   In   some   brighter  clime 
Bid  inc.  Csoud   moruing." 

Tlie  re!*olntion«i  of  our  Har  and  the  discriminating  remarks  of  the  Attorney  GcnermI 
adeifuaU'ly  cover  llie  mngniliccnt  judicial  labors  of  Mr.  Justice  Brewer,  but  it  i»  tlie 
inelfable  sweetness  of  bis  dinpogition  that  cbieny  impresses  itself  upon  me,  and  ia 
indicated  by  the  serenity  of  the  verse  1  have  (|uoted. 

He  was  a  truly  eloquent  man.  The  fountain  of  tears  and  the  fountain  of  lnu;;bter 
ran  close  together,  and  carried  the  bearer  away  upcm  the  mingled  current  of  tlieir 
waters.  And  like  Mr.  Lincoln,  he  evidently  found  great  comfort  from  the  inevitable 
trials  and  tribulations  of  the  world  in  the  humorous  anecdotes  which  brought  the  relief 
of  merriment. 

but  I  cannot  prolong  these  remarks.  The  resolutiuus  and  the  observations  of  the 
Attorney  General  will  be  spread  upon  our  records. 


APPENDIX  IX. 


^upixmc  Court  of  the  '^uitctl  ^tatc 

OcTouEB  Term,  1010. 


ORDKR. 

rt  it  ordered  by  the  court  that  the  following  correspondence  be  spread  u|)on  the 
minutes  and  journal  of  the  court: 

Supreme  Court  of  the  United  States, 
Washington,  D.  C,  November  23,  1010. 
Dear  Ur other  McHxiy: — 

We  cannot  let  you  leave  us  without  an  expression  of  our  deep  regret.  Tlie  too 
few  yvnr>  during  \\bi'*h  we  sat  togetli«fr  on  the  Bench  already  had  confirmed  the  proph- 
ecy of  your  argunieniK  at  the  Bar.  1liey  had  proved  that  your  unusual  powers  wnuld 
be  appliei!  r.s  faiitiifully  an<!  impartially  to  d^.-ipasMionate  decision  as,  when  you  were 
Attorney  (>encral,  they  had  been  devoted  U*  an  always  lofty  presentation  of  a  side.  V.'e 
grieve  tliui  the  conntry  so  soon  sliould  lose  services  that  it  ill  can  spare,  and  we  c«mi- 
(innionship  in  wliich  aiTection  was  joined  to  respect.  But  you  have  left  a  sample  of  your 
work  in  the  reports,  and.  we  lielieve,  have  earned  the  great  reward  that  the  wise  and 
good  of  tlie  future,  as  well  of  the  present,  will  say  it  was  well  and  nobly  done. 

John  M.  Harlan. 
£.  D.  White. 
Joseph  McKenna, 
Oliver  Wendell  HolmesL 

William  R.  Day. 
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We  canM  to  the  Bench  of  the  Supreme  Court  after  Brother  Moody  was  compelled 
bj  ■ickness  to  lay  aside  aetiTC  public  work.  But  we  have  knowledge  of  his  course  of 
life,  and  of  hia  judicial  opinions,  and  concur  mo«t  cordially  in  what  is  said  in  the  abov* 
letter  by  those  of  hia  associates  who  served  with  hiui  on  the  Bench. 

Horace  H.  Lurtoo. 

Cliarles   E.   IJughea. 

1525  Kijrhteenth  Street  N.  W., 
Washiii*,'ton,   D.  C,   December  6.   ID  10. 
lly  Dear  Brethren:^ 

1  cannot  let  your  letter  go  unanswered,  but  at  this  time  1  am  unable  fittingly  to 
•ay  more  than  that  your  words  reach  deep  in  my  heart  and  mind,  and  awaken  there 
an  intense  gratitude  to  you  all.  With  the  cxprcbsion  of  tUi»  and  of  my  re8|>ect  and 
aflTcctioo  for  each  individual  member  of  tlie  court,  I  must  be  content. 

Most  sincerely,  yours, 

William    II.   Moodj. 


APPENDIX  X. 


^uprvcmc  (Douvt  of  the  lluitctl  states. 


OCIOBBB  TEBM,  1010. 


m  BfEBfORIAM  MEIiVIIiliE  WESTON   FULLER. 

On  the  eonvening  of  the  eourt  on  Monday,  October  10,  1010,  Mr.  Justice  Harlan,  M 
Pnaidlng  Justice,  said: 

Oentlrmen    of    the    Har: 

Since  its  last  session  this  court  has  sustained  a  very  great  loss.  The  eartlily  career 
of  the  Chief  Justice  has  been  cKmed  hy  denth.  This  sad  event  occurred  on  the  4th  dny 
'^f  July  of  the  present  year,  at  his  aummer  tsidcnce,  after  nearly  twenty-three  yenrB  of 
continuous  and  distinguished  service  u.i  tnis  Bench.  He  met  the  final  summons  with 
that  calmness  of  spirit  and  compoaure  of  mind  tliat  marked  his  \vl:(.K*  life.  Front  li;a 
early  manhood  he  walked  in  the  good  way,  uprightly  before  God  and  his  fellow  nieu, 
and  paased  from  this  life  into  the  life  beyond  the  grave  in  the  conlldent  belief,  I  doubt 
not,  that  the  Maker  and  Ruler  of  the  Earth  ordereth  all  tilings  aright.  This  court,  in- 
deed, the  nation,  will  miss  him,  but  the  memory  of  his  stainless  life  will  ever  rcmitin 
with  his  countrymen  as  a  priccle8s  heritage. 

The  regular  call  of  the  docket  will  be  coinmenoed  to-morrow.  No  formal  business 
will  be  transacted  by  the  court  to-day.  All  motions  and  applications  noticed  for  to-day 
will  then  be  heard. 

The  Presiding  Justice  then  announced  that,  out  of  respect  for  the  late  Chief  Jot* 
ticc,  the  court  would  now  adjourn  until  to-morrow  at  the  usual  hour. 

On  Monday,  January  9,  1911,  Mr.  Attorney  General  Wickeraham  preaentad  to  tht 
eourt  the  following 
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Resolved,  That  the  members  of  the  Bar  of  the  Supreme  Court  desire  to  express  tbeir 
profound  regret  at  the  death  of  Melville  Weston  Fuller,  eighth  Chief  Justice  of  the 
United  States,  and  to  record  their  high  appreciation  of  his  life  and  character,  and  of 
his  conspicuous  and  faithful  service  to  his  country. 

Born  in  the  state  of  Maine,  he  went  to  Chicago  at  the  age  of  twenty-three,  when 
that  great  city  was  in  its  infancy,  and  there  entered  upon  hin  Icng  and  distingnislied 
professional  career,  which  culminated  in  his  elevation  to  the  most  exalted  judicial 
station  in  our  government. 

He  secured  the  advantages  of  an  academic  and  classical  education  at  Bowdoin  Col* 
lege,  and  always  retained  the  hahits  and  tastes  of  the  student  and  scholar. 

He  was  a  man  of  the  most  extensive  and  varied  reading  in  the  profession,  in  gov- 
ernmental and  political  discussion,  and  in  general  literature. 

He  rapidly  achieved  a  commanding  position  at  the  then  exceptionally  brilliant  bar 
of  the  city  of  his  adoption,  and  for  thirty-two  years  cc^ried  on  an  extended  and  diversi- 
fied practice  in  the  courts  of  his  state;  nor  did  he  infrequently  appear  before  the  groat 
tribunal  over  which  he  afterwards,  and  for  twenty-two  years,  presided  with  such  marked 
ability  and  distinction. 

He  was  a  man  of  singular  beauty  and  purity  of  character. 

While  he  was  at  the  bar  no  one  harbored  a  suspicion  that  the  exigency  of  forensie 
controversy,  in  which  he  was  almost  constantly  engaged,  could  ever  tempt  him  to  auglA 
that  was  unfair  or  unworthy  of  the  highest  ideals  of  a  noble  and  honorable  profei^sion. 

As  Chief  Justice  it  is  enough  to  say  that  with  conspicuous  fidelity  he  fully  and 
eonsistently  maintained  the  l)est  traditions  of  that  high  oflicc.  He  took  a  deep  interest 
in  the  en'orts  to  secure  peace  between  nations  by  international  arbitration,  and  was 
appointed  by  our  government  to  membership  in  the  permanent  court  established  in  18U9 
by  the  First  Peace  Conference,  and  served  in  that  capacity. 

His  character  was  marked  by  a  gentle  courtesy  and  consideration  which  cnn^^tnntly 
illuminated  and  atten<lcd  upon  the  discharge  of  his  im|K)rtant  public  duties,  always 
marked  his  relations  with  the  bar,  and  earned  that  popular  confidence  which  g«H>s  «)ut 
to  him  whom  the  people  believe  to  be  a  merciful  and  considerate  as  well  as  a  jusi  and 
impartial  judge. 

All  tills  he  was;  and,  endowed  by  nature  with  talents  not  inferior  to  tho<tc  of  his 
predecessors,  possessed  of  attainments,  training,  and  experience  ade<]nate  to  the  o.vnct- 
ing  requirements  of  his  great  oflicc,  he  filled  it  at  all  times  in  such  a  manner  as  to  com- 
mand the  admiration  and  respect  of  tlie  bar  and  the  grateful  apprrciatiim  of  liis  cmin- 
trymen. 

On  the  morning  of  July  4  last,  at  his  beautiful  summer  home,  on  the  soil  of  the  Bt.ite 
in  which  he  was  born,  and  to  which  he  renmincd  always  deeply  attached,  hia  long, 
useful,  and  honorable  life  ended;  and  wlien  the  sad  announcement  was  made,  we  who 
had  practised  in  the  great  tribunal  where  he  so  long  presided  felt  a  deep  sense  of  per- 
fonal  loss  and  personal  bereavement  that  he  had  gone  from  us  forever. 

I^esolvrd  ahOf  That  the  Attorney  (Jeneral  be  asked  to  present  these  resolutions  to 
the  court,  and  to  request  that  they  be  inscribed  upon  its  pernument  records. 

And  that  the  Chairman  of  tliis  meeting  be  re<iuested  to  transmit  a  copy  of  tl»e 
resolutions  to  the  family  of  the  late  Chief  Justice,  and  an  exprcKsion  of  nur  sincere 
sympathy  with  them  in  the  great  and  irreparable  loss  which  they  have  sustained. 

The  Attorney  General  then  said: 

On  the  last  day  of  the  last  term  of  Ihia  court.  Chief  Justice  Fuller,  rci^pondinf;  to 
lesolutions  of  the  bar  and  observations  in  commemoration  of  Mr.  Justiee  Brewer,  spoke 
sadl>  of  the  procession  of  his  brethren  who  had  passed  l)ef(^re  him  to  their  reward. 
**They  were  all  men  of  marked  ability,  of  untiring  industry,  and  of  intense  devotion  to 
duty,  hut  they  were  not  alike.  They  d'fTeretl  'as  one  star  diJTereth  from  anoth'^r  in 
eloi  y.' " 

A  few  days  later,  and  he  too  joineil  tliat  procession,  leaving  but  one  survivor  of 
that  body  of  great  judges — Miller,  Field,  Bradley,  Harlan,  Matthews,  Gray,  Blateliford, 
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tnd  Lamar — over  which  he  wae  called  to  preside  wiicii  he  succeeded  Chief  Justice  Waits, 
in  October,  1888. 

"The  oldest  members  of  this  court,"  said  Mr.  Justice  Miller,  in  speaking  of  Chief 
Justice  VVaite,  "know  of  no  one  who  was  better  fitted  to  discharge  the  administrative 
duties  of  the  oflice  of  its  Chief  Justice,  or  who  ever  did  so  much  with  acceptability  to 
his  a8s«)ciates  and  to  the  public  at  large."     (120  U.  S.  611,  Appx.  31  L.  ed.  1018.) 

Mr.  Waiters  successor  was  to  fully  earn  a  like  encomium.  He  was  peculiarly  well 
fitted  to  the  discharge  of  those  duties.  As  the  presiding  officer  and  spokesman  of  the 
eourt,  during  his  long  incumbency,  his  gentle,  dignllied  bearing,  and  kindly,  considerate 
manner  won  for  him  the  sympatlietic  appreciation  of  the  bar,  and  the  respect  and  alfec- 
tion  of  his  associates. 

Campbell  wrote  of  Lord  Eldon,  *'Among  his  qualifications  for  the  juil^nieut  f>ent 
must  be  reckoned  his  fine  temper  and  delightful  manners." 

These  attributes  in  a  judge  are  entirely  consistent  with  the  possession  of  a  dis- 
criminating intellect,  clear  perceptions,  and  decisiveness  of  character.  Uhcy  tend  to  the 
preservation  of  that  relation  of  cordial  res|>ect  which  must  exist  between  Bench  an«l 
Bar  in  order  that  the  court  may  get  from  the  Bar  the  advantage  of  clear,  tern i)er ate, 
eandid  statement,  and  the  bar  may  feel  assured  of  patient  hearing  and  thorough  com* 
prehension  by  the  court.  The  life  of  a  justice  of  this  court  is  one  of  unremitting  toil. 
The  creation  of  the  circuit  courts  of  appeals  in  1891  aflforded  it  but  a  temporary  relief. 
Only  by  the  most  arduous  labor  has  the  court  been  able  to  keep  measurably  abreast  of 
the  business  whicli  the  expanding  exercise  of  Federal  power  has  brought  upon  its 
dockets.  The  period  of  Chief  Justice  Fuller's  incumbency  was  one  of  unprecedented  na- 
tional growth.  Even  the  twenty  years  following  the  Civil  War  did  not  give  rise  to 
the  great  number  and  variety  of  new  questions  which  have  been  pressed  upon  the  court 
since  the  year  1888. 

The  attempts  to  solve  by  legislation  economic  questions  resulting  from  our  indus- 
trial growth,  of  which  the  income-tax  law,  the  bankruptcy  law  of  1808,  the  acts  con- 
cerning carriers  in  interstate  commerce,  the  law  against  unlawful  trusts  and  monopolies, 
the  meat-inspection  laws,  the  food  and  drugs  act,  the  tea-inspection  law  and  the  oleo- 
margarine laws,  the  Chinese-exclusion  acts  and  the  other  immigration  and  naturaliza- 
tion laws  are  illustrative,  have  required  this  court  to  construe  and  apply  with  patient 
ittudy  and  statesmanlike  comprehension  the  principles  of  the  Federal  Constitution  in 
the  effort  to  preserve  inviolate  the  dual  nature  of  our  governmental  system,  not  hesi- 
tating to  assert  the  paramountcy  of  the  national  government  over  tlio^e  subjects  where 
the  Constitution  t.'eclares  it  to  be  supreme,  nor  check  the  usurpation  by  Federal  author- 
ity of  ttiose  powers  which,  not  being  expressly  or  by  implication  delegated  to  the  gen- 
eral government,  are  reserved  *to  the  states  respectively  or  to  the  people.'  The  war 
with  Spain  made  us  a  world  power,  and  brought  to  the  uocisinn  of  this  court  novel 
questions  as  to  the  relations  of  our  government  to  territory  «c.|U!reil  by  conquest  or 
purchase.  In  dealing  with  all  of  these  great  questions,  Chief  Juuticc  Fuller  played  no 
inconsiderable  rAle.  During  his  twenty-two  years  of  service  he  wrote  eight  huTulred  and 
twenty-nine  opinions  of  which  hut  twenty-nine  expressed  the  views  of  a  minority  of  the 
eourt.  He  wrote  the  opinion  of  tlie  court  in  the  Uehring  Sea  Cases  (Re  Cooper,  143  U. 
S.  472.  30  L.  ed.  232,  12  Sup.  Ct.  Rep.  453);  in  the  first  case  arising  under  the  Sher- 
man anti  trust  law  (United  Stales  v.  E.  C.  Knight  Co.  I'jO  U.  S.  1,  39  I^.  ed.  325,  15 
Sup.  C't.  Rep.  240),  and  in  one  of  the  latest,  the  so-called  Dnnbury  Hatter's  Case  (Locwe 
▼.  Lawlor,  208  U.  S.  274,  52  L.  ed.  488,  28  Snp.  Ct.  Rep.  301,  13  .-V.  Si  K.  Ann.  Cas.  815)  ; 
in  the  Income-Tax  Cases  ( Pollrck  v.  Farnier.H'  Loan  &  T.  Co.  157  U.  S.  420,  39  L,  e<l 
750.  15  Snp.  Ct.  Rep.  673,  158  U.  S.  601.  39  L.  etl.  1108.  15  Sup.  Ct.  Rep.  912)  ;  in  Kansas 
V.  Coitundo  f  185  V.  S.  13o,  40  L.  ed.  841,  22  Snp.  Ct.  Rep.  552)  :  in  tlie  case  arising  under 
the  rirst  safety-appliance  law  (Johnson  v.  Soutliern  P.  Co.  196  V.  S.  1,  49  L.  ed.  363,  25 
Sup.  Ct.  Rep.  1.58)  ;  and  in  the  contempt  proceedings  against  the  sherilf  of  Chattanooga, 
Tennessee,  and  his  deputies  (United  States  v.  Shipp,  215  U.  S.  580,  ante.  .337,  30  Sup 
Ct.  Rt'p.  307). 

"He  wrote  dissenting  opinions  In  Re  Neajrie  (135  U.  S.  1,  34  L.  ed.  55,  10  Sup. 
Ct.  Rep.  058),  the  ease  in  which   it  was  held   that  petitioner,  a  deputy   United  Stntcji 
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marshal,  wai  justified  in  killing  an  assailant  of  a  justice  of  this  eourt  whom  he  had 
bven  detailed  to  protect  from  violence;  in  the  case  of  Church  of  Jesus  Christ  of  U  D.  &  v. 
United  States  (136  U.  8.  1,  34  L.  ed.  478,  10  Sup.  Ct  Rep.  702),  where  he  dimied  ths 
power  of  Congress  to  enact  the  law  of  February  10,  1887,  repealing  the  charter  of  the 
Mormon  Church,  and  directing  legal  proceedings  to  be  taken  to  wind  up  its  alTairs  and 
dispose  of  its  property;  in  the  Chinese  Exclusion  Case  (Fong  Yue  Ting  v.  United  States, 
140  U.  8.  608,  37  L.  cd.  005,  13  Sup.  Ct.  Rep.  1016),  and  in  the  case  of  United  States  ▼. 
Wong  Kim  Ark  (ICO  U.  S.  040,  42  L.  ed.  800,  18  Sup.  Ct  Rep.  450),  where  the  eourt 
held  that  a  child  of  Chinese  parents,  bom  in  the  United  States,  became  at  birth  a  eitiaea 
.>f  the  United  States;  in  the  Lottery  Case  (Champion  v.  Ames,  188  U.  S.  321,  47  L.  ed. 
402,  23  Sup.  Ct.  Rep.  321,  13  Am.  Crim.  Rep.  501);  in  the  Insular  Cases  (Dooley  v. 
United  States,  183  U.  S.  151,  46  L.  ed.  128,  22  Sup.  Ct.  Rep.  62) ;  in  Hale  y.  Henkel  (201 
U.  S.  43,  50  L.  ed.  652,  20  Sup.  Ct  Rep.  370) ;  and  he  concurred  with  Mr.  Justice  White 
in  his  dis^scnt  in  the  Northern  Securities  Case  (103  U.  &  107,  48  L.  ed.  670,  24  Sup.  Ct 
Rep.  430). 

It  is  diflicult  to  select  from  the  great  volume  of  Chief  Justice  Fuller's  eontribo- 
tions  to  the  work  of  this  court  those  of  his  opinions  which  best  illustrate  the  extent  of 
his  learning  and  the  nature  of  his  acumen  without  unduly  extending  these  remarks. 

Chief  Justice  Fuller's  opinions  are  all  characterized  by  a  simple  lucidity  of  state- 
ment and  a  directness  of  reasoning  free  from  sublety.  His  mind  naturally  tended  to 
resist  the  broadening  application  of  Federal  control  over  subjects  which,  until  reoent 
years,  had  been  left  entirely  to  state  regulation. 

**In  my  opinion,"  he  wrote,  in  the  Mormon  Church  Case  (136  U.  8.  1,  67),  *'Coa- 
gress  is  restrained,  not  merely  by  the  limitations  expressed  in  the  Constitution,  but  also 
by  the  absence  of  any  grant  of  power,  express  or  implied  in  that  instrument  ...  I 
regard  it  of  vital  consequence  that  absolute  power  should  never  be  conceded  as  belong- 
ing under  our  system  of  government  to  any  one  of  its  departments.  The  legislativt 
power  of  Congress  is  delegated,  and  not  inherent  and  is  therefore  limited.  I  agree  that 
the  power  to  make  needful  rules  and  regulations  for  the  territories  necessarily  eompr»> 
hends  the  power  to  suppress  crime;  and  it  is  immaterial  even  though  that  crime  assunsea 
the  form  of  a  religious  belief  or  creed.  Congress  has  the  power  to  extirpate  polygamy 
in  any  of  the  territories  by  the  enactment  of  a  eriminal  eode  directed  to  tliat  end;  but 
it  is  not  autliorizod,  under  the  cover  of  that  power,  to  seize  and  confiscate  the  property 
•>f  persons,  individuals  or  corporations,  without  office  found,  because  they  have  been 
guilty  of  criminal  practices. 

''The  doctrine  of  cy  prdt  is  one  of  construction,  and  not  of  administration.  By  it 
a  fund  devoted  to  a  particular  charity  is  applied  to  a  cognate  purpose,  and  if  the  pur- 
pose for  which  this  property  was  accumulated  was  such  as  has  been  depicted,  it  cannot 
be  brought  within  the  rule  of  application  to  a  purpose  as  nearly  as  possible  resembling 
that  denounced.  Nor  is  there  here  any  counterpart  In  congressional  power  to  the  exer- 
nise  of  the  royal  prerogative  in  the  disposition  of  a  charity.  H  this  pro{»erty  was  ae- 
cumulated  for  pur|i)«ios  declared  Illegal,  that  does  not  justify  its  arbitrary  disposition 
by  judicial  legislation.  In  my  judgment  its  diversion  under  this  act  of  Congress  is  in 
contravention  of  siHfcinc  limitations  in  the  Constitution,  unauthorized,  expressly  or  by 
iniplicntinii,  by  any  of  its  provisions,  and  in  disregard  of  the  fundamental  principle  that 
the  legi»liitive  power  of  the  United  States,  as  exercised  by  the  agenta  of  the  people  of 
this  Republic,  is  delected,  and  not  inherent." 

llie  Chief  Justice  wrote  the  opinions  of  the  court  in  deciding  a  nunil:er  of  n»ntnv 
versies  between  stnte»  of  the  Union  (Kansas  v.  Colorado,  185  U.  S.  125.  46  L.  imI.  8.18, 
22  Sup.  Ct  I?ep.  552;  Virginia  v.  West  Virginia,  206  U.  S.  200,  51  L.  ed.  1008,  27  Sup. 
Ot.  Hep.  732;  Louisiana  v  Mississippi,  202  U.  8.  1,  50  L.  ed.  013.  26  Sup.  Ct  Rep.  4n.S. 
571 ),  and  in  the  prize  cases  which  resulted  from  the  Spanish  War  (The  Carlos  F.  Rcisr  <, 
V;7  U.  8.  655,  44  L.  ed.  020,  20  Sup.  Ct  Rep.  803;  The  Pedro,  175  U.  S.  3.%  I,  44  t.  ed. 
i05,  20  Sup.  Ct  Rep.  138;  The  Benito  Estenger,  176  U.  &  568,  44  L.  c<l.  .5!i2.  20  Supi 
Ct  Rep.  480;  the  Manila  Prize  Cases  (United  States  T.  Dewey)  188  U.  S.  251,  47  U  ed. 
463,  23  Sup.  Ct  Rep.  415;  The  Infanta  Maria  Teresa  (United  SUtes  v.  Taylor)  188 
U.  8.  283,  47  L.  ed.  477,  23  Sup.  Ct.  Rep.  412).  In  the  caae  of  Ponce  v.  Roman  Gatholie 
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